Réspectfully submitted,

hunter communications law group
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Mr. Jordan C. Neel, Executive Secretary

Kentucky Public Service Commission RECEgVED
it

730 Shenkel Lane

Frankfort, KY 40602 NOV 012000
Re: eVulkan, Inc. d/b/a beMANY! ~ PUBLIC SERVICE
Notice of Intent to Provide COMMISBION

Local Exchange Telecommunications Services
Dear Mr. Neel:

Enclosed please find for filing with the Kentucky Public Service Commission an original

and three

(3) copies of the Notice of Intent of eVulkan, Inc. d/b/a beMANY! for Authority to Provide Local

Exchange Services in the State of Kentucky.

Please date-stamp and return the enclosed copy of this Ictter to_evidence receipt of th
deﬁcribed materials by the Commission. For your convenience, an addressed, stamped en
also enclosed.

e above-
velope is

Should you have any questions regarding the enclosed filing, please do not hesitate to contact the

undersigned.

Catherine M. Hannan
Attorney for eVulkan, Inc. d/b/a beMANY'!

Enclosures

€ 16201 S

reet, N.W.
Suite 701

Washington, D.C. 20006
Telephone (202)|293-2500
- Facsimile (202)[293-2571

g (9}’00')
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KENTUCKY NOTICE OF INTENT TO PROVIDE SERVICE

OF
’ EVULKAN, INC. D/B/A BEMANY!

eVulkan, Inc. d/b/abeMANY! ("Company") submits this Notice of Intent t¢ provide

local exchange telecommunications services to customers within the Commonwealth of Klentucky.

1. The name, address and telephone number of the Company is:

eVulkan, Inc. d/b/a beMANY'!
100 Broadway, 21* Floor
New York, NY 10271
Telephone:  (212) 731-1170
Facsimile: (212) 406-4882

' 2. Articles of Incorporation - See Attachment 1. |
. 3. Authorization to Conduct Business in Kentucky - See Attachment 2.
4. Representative for ongoing operations and correspondence:

Questions concerning this application and tariff should be directed to:

Catherine M. Hannan

Hunter Communications Law Group
1620 I Street, N.W.

Suite 701

Washington, D.C. 20006
Telephone:  (202) 293-2500
Facsimile: (202) 293-2571
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The Company's contact is:
George Jankovic, President and Chief Executive Officer
eVulkan, Inc. d/b/a beMANY!
100 Broadway, 21* Floor
New York, NY 10271
Telephone:  (212) 731-1170
Facsimile: (212) 406-4882
The Company's representative for ongoing operations and correspondence is:
Richard Stubbs
eVulkan, Inc. d/b/a beMANY'!
100 Broadway, 21* Floor
New York, NY 10271

Telephone:  (212) 731-1170
Facsimile: (212) 406-4882

Customer Servig}a: Tile téleﬁhone number for Customer inquiries and compl;im swill be
provided on the Customer bill.

5. beMANY: ! has not provided service within the Commonwealth of Kentucky priorjto filing
this Notice of Iritent of the Company's proposed tariff. On June 30, 2000, the Commission
approved Api)licant’s proposed toll telecommunications services tariff, however, pending
approval of its proposed local telecommunications services tariff, the Company|has not
initiated its provision of long distance telecommunications services. beMANY! does not

seek to provide operator assisted services to traffic aggregators as defined in Adminjstrative

Case No. 330, Policy and Procedures in the Provision of Operator-Assisted

Telecommunications Services, Orders dated March 27, 1991 and May 3, 1991. See Verified




Kentucky Notice of Intent to Provide Service

[ ) eVulkan, Inc. d/b/a beMANY!
Page 3 of 3
‘ Statement of George Jankovic, President and Chief Executive Officer of Applicant, in
Attachment 3.

6. The proposed tariff of beMANY'! is submitted to become effective thirty (30) dayd after the

date of this filing. See Attachment 4.

e

Ge\érgye Jankovid”
President and Chief Executive Offickr

Dated: October 30, 2000




Attachment 1

Articles of Incorporation
of
eVulkan, Inc. d/b/a beMANY!
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State of Delaware

Office of the Secretary of State ~ eacg 1 -

I, EDWARD J. FREEL, SECRETARY OF STATE OF THE STATE OF
DéLAWARE, DO HEREBY CERTIFY "EVULKAN, INC.®" IS DULY-J%CORPORATED
UNDER THE LAWS OF THE STATE OF DELAWARE AND IS IN GOOD |STANDING
AND HAS A LEGAL CORPORATE EXISTENCE SO FAR AS THE RECORDS OF
THIS OFFICE SHOW, AS OF THE TWENTY-FOURTH DAY OF APRIL,| A.D.
2000.

AND I DO HEREBY FURTHER CERTIFY THAT THE SAID "EVULKAN,
INC." WAS INCORPORATED ON THE NINTH DAY OF JULY, A.D. 1P99.

AND I DO HEREBY FURTHER CERTIFY THAT THE ANNUAL REPQRTS HAVE

BEEN FILED TO DATE.

AND I DO HEREBY FURTHER CERTIFY THAT THE FRANCHISE TAXES

HAVE BEEN PAID TQ DATE.

N

Edward ]. Freel, Secretary of State

3067722 8300 0395849

AUTHENTICATION:
001205336 04-24|-00

DATE:




State of Delawatre

Office of the Secretary of State

PAGE| 1

I, EDWARD J. FREEL, SECRETARY OF STATE OF THE STATE |OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND# CORRECT

COPY OF THE RESTATED CERTIFICATE OF "EVULKAN, INC.", FIL

¢

ED IN
THIS OFFICE ON THE NINTH DAY OF FEBRUARY, A.D. 2000, AT #:15

O'CLOCK P.M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE
KENT COUNTY RECORDER OF DEEDS.

Edward ]. Freel, Secretary of State
A

3067722 8100 AUTHENTICATION: 0249733

001066289 DATE: 02-10-00 »
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i STATE OF DELAWARE

SECRETARY OF STATE
DIVISION OF CORPORATIONS o
FILED 04:158 PM 02/08/2000 .

001086889 —~ 3067722

RESTATED CERTIFICATE OF INCORPORATION
OF
~eVutkaa, Inc.

Djordje Jankavic herebv ceplifies that:

s |
ONE: The date of fiting the arginal Certificate of luzotporstion ot this corpdtution
with the Seceetary of State af tie State of Delaware was July 9. 1995.

TWO:

He is the duly clected and scung Nregident of ¢Vuikan, Inc.. 8 Delawarc
Oorp()ration.

THREE: Tue Cotificate of Incorpuration of thic curporation 13 hereby amcuded 2nd
restated (o read as follaws:

L
The uamc ot the corporation is EVULKAN, INC. (the “Coarporation” or i “Company’).

I

The addeess of the registered office nt'the Corporzton s e State of Delaware is 15 Last
Worth Streer, City of Dover, Couuty ot Kent.

Tbe namc of the Coiporation’s registered agrnt at 3aid address is United Corporate
Scrvices. Ine.

’;\\ : I. | ) s
) ! 7

The purpose of the Corporation is w engage in any lawful act or activity for which a
corpotsiion ruzy be arganized under the General Corporation Law of the Siate of Defawurc

® ' "

Al

this Corporutiun i authorzed 10 issce two closses of stock to b designated,
_ tespechively, “Commou Smek” and “Preferred Stack ™

[ha to12) pumbe: of shares which the
*Cnrporation is authorized 1o issue ig 30,500,000 shares, 23,000,000 shares of shich shall be

Comraon Stock (the “Common Stwck™) and 7,500,000 shares uf which shall be Prefecied Stock

(the “Preferred Stock™). The Preferred Stock shall have « par value of $0.001 pet share and the
Cammon Stack shull have a par value of $0.001 pey share.

B. The wumber of puthorized sharex of Common Stuck may be increaged or

Jrorcased (bul not below the nimber of shares of Conaoon Slock then ousstauding) by the

affirmative vote of the holders of 3 majosity ot the stock of the Cuiporatinn (voting Wwpsthar vy
an as-t{-converted basis).




C. All of the autharized shares of Preferred Stock are hareby designated “Series A
Preferred Stock™ (the “Series Preferred’).

D. The rights, preferences, privileges, testriclions and other maltcrs relating @ the
Serics Preferred are as follows: _—

1. DiviDeND RIGHTS,

#
(2) Holders of Series Prclerred, in preference tu the holders of any-other

steck af the Compuny (“durior Stock™), shall he entitled 1o reucive, when und a5 declared by the
Boerd of Directars, but only out uf funds that arc legally available therefor, cush dividends a1 the
ralz of 8% of the Original Issue Pace (&s defined below) per annum on cach outstanding share of
Series Preferred (a5 adjusted for any stock dividends, combinations, splits, recapitalizations and
thie like with respect W such shares). The “Original Issue Price” of the Ncries Preferred shatf be
¥1.85. Such dividends shall be payable only when, as 2nd if declared by the Board of Directors
ond ehdl] be non~curnulative,

(M) So long s any shares of Series I'referrad shaull be outztanding, no
dividend. whether in cash or property, shall be paid or declared. nor shiall any ather distribution
be made, vi 2ny Tumor Stock. nor shiall any shares of any Junior Stock of the Compuny be
purchused, redcemed or otherwise acquired for value by the Company (except fui acquisitions of
Common Stock by lhe (‘nmpany pursiud w agreements which pamit thc Company 1o
repurchose such shres upon termination of scrvices to the Cumpany or in eXercise of the
Company's aght of first refuedl upon a proposed wransfer) antil all dividends (set forth in
Section 1(a) ahovc) on the Sciies Preterred shall have been paid or declared and sct apart. In the
eveat dividends ore paid on any share of Common Stack, an additiona! dividend shall be paid
wath respect 10 all vutstanding sharee of Serics Preterred in an amouwnt equal per shere (on 2n «s-
if-converted W Common Stock basis) to the amount paid or xct aside far cach chare of Cuwman
Swek. The provisions of this Secnon 1{b) shall nog, lwowaver, apply to (i) 3 dividend payablc in
Cammon Stock. (i) the acquisition of shares uf any lanior Stock in exchiange tor shares of anyy
ather Junior Stock or (117} any repurchisse of any outstanding secutitics of the Company it is
approved by the Company's Bourd of Directors.

2. VuriNG RIGHTS,

(3) General Rights. Except as utheiwise provided herein or as required
hy law, the Series Preferred shall be voied equally with thie shares of the Conunon Stock of the
Company und not as a separate class, «t any annual or special meeting of stockholders of the
Cowpany, and mey act by wrilleu consent in the sime aagner as the Common Stock, iu either
case upon the following basis: cach holder of shares of Serics Preferred ghall be entitled to such
number of vows s shall be cqual to the whole numher of shares of Coinman Stock into which
such holdei's aggregate number of sharss of Seres Preferrcd arc converible (purswant ta

Section 4 hereof) immcdiately aficr the close of business on the rocord date fixed far such
meeting or (ue effecrive date of such wTitley consent,




(b) Scparate Vote of Series Preferred. For so long a5 any shares laf
Series Preferred remain vutstanding. in zddition tr any other vole or consent required hercin jor
by law, the vole or written coosent of the holders of &t leust 2 majority of the outstanding Series
Prefarred shall be necessary for effecting or validating the lotlowing activos: :on

@) Any amcudment, ofierstion, ropeal or waiver of amy
provision of the Cenificate of [ncorporativn or the Hylaws of te Company (including anyiligg
ot a Certificate of Designation) thu! alters oc changes the voring or other powers, preferénces pr
other epecisl 1ights, privileges vr restrctions of the Serizes Preforred:

(i)  Any increase or decrcase in the uuthomized number ¢f
shaes of Common Stock ui Preferred Stock or Series Preferred;

{iti} Ary authorization or wny designation, whetlier by
reclassification or othorwiss, of any wew class or series of stack or any othey scxuritids
convertible into equity securitles ol the Company rankiug en a parity with or senicr to the Serids
Prefetred in right of redemplion, liquidation prefcience, voling or dividends ac any increase it
the autharized or desiymated number of any such new class or series;

{iv)  Any redemption, repurchase, payment of dividends or other
distributions with respoet o Junior Stock (except for acquisitions of Common Swock by the
Compuauty pursuznt to agreements which pormit the Company to repurchase such shares upor]
terruination of services (o the Comprny of in exercise of the Company's right of first refusw
upoG a proposed trunsfer):

(¥}  Any agreement by the Compeny or its stockhelderd
Icgarding an Asset Transfer or Acquisition (cach us defined in Section 3(c));

N
(vi Any scdon thut resulis in the pavinent oc dcc(araticre of 3
dividcnd on any shwes of Common Stock or Preferred Stock:

(vify  Any voluntary diasolution or liyuidarion of the Company;

(Vi) Aoy incrcase or decrease iu the authorized number of
mewbess of the Company’s Boa:d ot Dircetors; or

(iv)  Any incurrence ol debt in cxeess of $250,000.

() Election of Boord of Directors. For £o long as at least 2,000.000
share of Senies Piefored remain oustunding (sabject to adjustment for any slock split, reverse
stock split wu simlar cvent affecting the Senes Preforred) (it the halders of Series Preferved,
volig as a scparste class, shall be entitled to elect two uewbers of the Compuny's Board of
Dircciors at each mceting ar pursuan: 10 each cousent of the Company's alockholders {or the
cleclion af directors, and 10 remuve from ottice such directon aud 10 £l any vacapcy caused hy
the resignation, dezib oy cemoval of such direcuas; (ii) the holders of Comunon Stack, vating as a
separate cluss, shall be entitled w elevi two members of the Board of Ditectors at cach meeunyg vr

w4
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pursuant o each consent of tie Company's stockholdas tor the election of directors, and to
remove from office such directors and to fill uny vacancy caused by the resignation, deaty or
removal of such directars: angd (iii) the hulders of Commen Slock and Scries Preferred,.voting
together us 2 singlc closs on an as-if-converied basis, shall be emitled 1o elect «ll remaining
rmembers of the Board of Directers at each meeting or pursuant to esch consent of [the
Company's stockholders for the clection of directors, and to remove [rom afhce auchﬁdﬁ'cc ors
and to fill eay vacuncy caused by the resignation, death or removal of snch dircetors,

1 Liguiparion RicKTs.

(@) Upvu any liquidation, dissolutive, ar winding up of die Company,
whether voluntary or involuntary, before any distmbwtian or payment shafl be made to |the
hoiders of any Juniur Stock, the holders of Senicy Peclaed shell be enitled ta be paid out ofjthe
assels of the Company an amount per shaie of Serics Preferred equz! to 1he Original Tesue Price !
plus uny declarod but uppaid dividends on the Series Preferred (av odjusted for iy sthck
dividemds, combingrions, splits, recapitalizagons wud the like with recpect 1o such <hares) (for
cach share of Serics Preferred held by than. If upon any such lgquidation, distribution| or
winding up, the assets of the Compaay shall be insafficient 10 meke payment in full to all holders
of Sevies Preferred of the liquidagon preference set forth in tns Section 2(a). then sucl asgets
shall be distributed aureng the holders of Series Pieferred at the time ouwstanding, ratablyf in
proportion lo the full amounts to which they would othcrwise be respectvely entinled.

(b) After the payment of the full liguidation pucterence of the Sefes
Prifeued as sct forth in Secfion 3(2) ahove, the asgets of the Cnmpany legally available |[for
distnbution. if any, shall be dismibuted rawbly 10 the Loldas of the Common Stock and Scics
Preferred on un as-if-converted io Common Stock hasis unt) such time ax e holderx of Sefies
Prefecved have received pursuant w Section 3(g) sbove and Uns Scction 3(b) an agyregste
amaunt per share of Strics Preferred cqual to five tirnes the Original 135u8 Price (as adjustedd [for
any stock dividends, combinations, splits, recapitalizations and the like with (espect to 3tch
shares) plus any declared bur unpuaid dividends on the Series Preferred; thereatier, the remainfng
assele of the Company legally available tor distribution, if any, shall he distributed ratably to fhe
holders of the Comunon Stock.,

M

(c) The following events shall be consdered a liquidation wuder th'
Section:

) any consalidation or merger of ke Company with or ihio
any athcr corporalion or other entity oc peraon, of any clber coiporate reargamization, in which
the glockiwlders of the Company immedistely prior fa such consolidation, wmeiger |or
fewtgadization own less than 50% of the Company’s voling power inunediately after awbeh
consolidatiornt, merger or reorganization, or any Wansactiou ur <encs of related trangactions| 1o
which the Compuuy is a party in which in excess uf 50% of the Company’s voling powes is
tram[erved, cxcluding nny consolidation or uierger effected cxelusively to chunge the doamicild of
the Campany (an “Acquisitivn™); ar




()  asale, leasc or ather disposition of all or subctznrially all of
the ussets of the Compuuy (an “Asset Traasler™).

(i) In any of such events, if the comsidezdon received by this
corporation is ather than cash, ite valuc will be deatued its fair market value as determinegd |in
goad [aith by the Board of Directors. Any securitics shall be valued as fallows:

# |
(A)Seamities vot subjet n fnvestment lemer of other
amilar resmiclions aa free markelubility covered by (B) Letaw:

(1) Hf wuded on # sccurities excluage or through
Nasdaq National Market, the value shall be deemcd to be the averape of Qi closing prices w¢
seewitiea o stch quotation system over the 30 day period ending tuee days prior w0 the closing

(2) €f ectively traded overthe counter, the valu
shall be decmed ta he the average of the closing bid or rle prices {whichever is upplicablc) ove
the 30 dzy penod ending throc days prior s¢ the clusing; and

{3) Il there i3 no active public marker, the value
<haif be the fair market vatue thereof, as determined by the Buwd of ircctors (tncludisg the
consent of ull directara designated by the Serics Preforred).

() The method of valvation of cecurities sihjeet 1o
investment {cticr of other restrictions on free markelabihty (other than restricons anging solely
by virue of 3 shureholder's starmug ss an affiliate or former aliliate) shall be to make an
upproprizte discaunt from the markst value determined s dbove in (A} (1), () or (3) tn reflcet
the approximate fair marke! value thercof, as determined by the Board of Directors (including the
cansent of all directors designated by the Series Preferred). ) \

4. CONVERSION RIGHTS.
The holders of the Serics Preferred <hal! have the following rights with

respect 1o the conversion of the Sexies Preferred inta shares of Cammon Stock {the “Conversion
Righte"):

(3) Optional Conversian.  Nubject 1o and -ju compliance with (he
provisions of this Ncction 4. any shies of Scrics Proferred muy, ar the option of the holder, be
couverted 2t any time infv fully-paid and nonasgessable slares of Common Stock. The number
of shares of Comuun Stock to which a holdec of Serics Preferrcd shall be entitled upoh
conversion shall be the product obtained by umitiplying the “Series Preferred Conversion Rate™

then 1n effect (dclormined 25 provided in Scctjon 4b)) by the numher of shareg of Series
Pieferred heing convened.

(b) Scries Preferred Coutversion Jate. The Conversicn Tate in ctioct at

any tane for conversion of the Series Preferred (the “Series Preferred Conversion Rate™) chall




hc the quotient obudined hy dividiag the Original Issue Price of the Scries Proferred byl the
“Serles Prelerved Converslen Price,” calculated as provided in Sectivn ¥(c).

(c) Serles Preferred Conversion Price. The conversion price for] the
Scrjes Preferred shall infiglly be the Orginal Issue Price of the Scrics Preferred (the “Sdries
Preferred Conveyston Price”). Such inftial Series Preferred (lnnversion Price shall Le adjukied
from time to fime in accordance with this Section 4. All references 10 the Serics {'gefopred
Canversiou Price horoin sholl meag tie Series Preferred Conversion Price as =0 adjusted.

{d) Meckanics of Conversion. Ewl helder of Series Preferred yiiw
desires o convert tie same into sharec of Cuuwson Stack parmsuant fo this Sectivud shall
currender tie ecrificatc or cerificates Wierefor, duly cndorred. at the offive of the Company or
aiey (ranster ageat for the Series Prefemed, and shall give written uolice ta the Company 2t & ch
atice that such holder elects 1o convert the same. Such notice shall state the number of shured of
Scrics Prefemred being convarted.  Thereupon, the Company shall promptly issue und delivet at
such office to such holder o certificate or certificates tar the number of chares of Commaon Stge
w wliich such hoider is entitled and shall pramprly pay (i) in cash or, tu the extent sufficignt
funds are not then legally uvailablc thercfor, in Common Stk (at the Clommon Stock’s 4ai
market value determined by the Board of Dirvctais 2s of the datc of such conversion),
declwed and unpaid dividends on the shiares of Scrics Preforred being converted wod (1) 1n c3sh
(a1 the Comymon Stock's fiit market valuc determined by the Buard of Directors as of the date|of
conversion) the vulue of any Fractional ghare of Commuy Stock stherwisc jsauable 1o any holder
of Sericy Preferred. Such convereion ghall be deamed to have becn made at the cluse of busingss
on the date of auch surender of the cediticates represcndng the sharvy of Sesies Prefarred to be

on such date. L —

{¢} Adjustment for Stock Splits and Combinations. I the Compafly
shall at any time or from tirue 10 time after the date that the first shiave of Seres Preferred s
issued fthe “Original Tssue Date™) cffect 3 cubdivision of the outstanding Cemmon Stogk
withuw @ corresponding aubdivisiog of e Preferred Stack, the Series Preferred Conversian
Price n effect immediately before that subdivision shall be proportivnately decreased.
Conversely. if the Company shall at any bme or from tmie to time after the Oniginal Issuc Do
combine the outstanding sharcs of Comunon Stock inle « smaller number of shares without
cutresponding combinnton of the Preferted: Stock, the Scrics Preferred Convenvivn Price 1
ctieel immediately before the cowbination shall be propartionately increased. Any adjustrnerit
ander this Section 4(c) shall hecome cffectve ot the close of business on the date the subdivicio
ar cambination becomes cffective.

(0 Adjustmeut for Commeon Stock Dividends snd Distributiens. T}
the Company 2t any tme ur ffom hme to time 8ficr the Original Issue Dute makes, or fixca
record date five the determination of holders of Comumon Steck entitled to recaive, ¢ dividend o
ather distribution payable in additiuimal sbarcs of Cammon Stock. in cach such event the Sert
Preferred Conversion Price that i< then 1n effect shall be dacreased as ol thic time of such issuanc




or, in the event such reeord date is fixed, 85 of e cluse of businese on such record datd, by
rultiplying the Serics Preferred Conversion Price Ui in effoct by @ freetion (i) the numerstde of
which ix the totsl number of shares of Cornmon Stock iasned wul outstanding immediutely prior
(v the timc of such ixsuance or the ¢lose of business on such record date and (i) dwe denogiinhror
ot which is the total number of shaes of Common Stock iasued and outstanding immediai=ly
prior 1o he time of such issuance or the closc of business oa such record date plus the nuuber af
eheres of Lommon Swock issusble in payment of such dividend or disribwion; providkd.

shall be recomputed cecordingly as of the close of buxiness on such tecord date and thereafler the
Sericy Preferred Conversion Mice shalt be adjusted pursuant w this Section A(f) to refiect the
wctuzl payment of such dividend or distributinn.

(g) Adjustivent for Keclassificulion, xchange 2nd Substitution. If gt
any Ume or from time 0 tune after the Original Issue Nate, the Commaust Stock 13suable upon Ude
conversion of the Sciies Preterred is changed into the same or « different number of shares at'an
class or classcy of stack, whether by recapitalization, reclassifieation or otherwise (nther than
Acquisiion or Asset Transfer as dafined in SecGon 3{c) or o subdivisioy or combipation ©
shares or stack dividend or a rearganization, werger, cansolidation or sale of assets provided fo
elsewhere in this Secton 4), in any such cvent each holder of Series Preferred shall huve the righ
thereafler 1o convert such stock iuto the kind and amount of <tock and other securitics and
property receivable upon such recapitalization, reclussification or other change by halders of the
maximum pumber of shares of Common Stock iuto which such shures of Serics Preferred could
have been converted immediately prior to such recepitalizztion, reclassification of chunge, all
subject W further adjustment us provided herein or witl respect to such other securitics or
property hy the terms thereof.

(1) Reorgauizations, Mergers or Consoliduations. 1t at any tme or fropy
time to dme afler the Onginal Issue Dule, there i3 3 capitaf reorganizannn of the Commun Stock’
or the merger or coniolidadon of the Company with of {inw another corporation or assather ctiry
ot pasoa (other than an Acqnstion or Assel Transter a3 defined inm Section 3c) or a°
reczpitahzation. subdivisicn, combination, reclassification, exchanpe ur substitudon of shures
provided for chewhere in this Section 4), as a part of such capitdl renrganization. provisivu shall
be made sor thet the holders of the Sencs Preferred shall thereafier be entitled w recaive upon
coversian of the Series Preferred the number of shiares of stork o other sccuritiex or propenty of
the Company to which a holder of the nuuher of shares of Connnon Stack dejiverable upon
conversion would have been entitla! on such capital reurganization. sudject to adjustment in
rmpect af aach stock o7 secuuities by the torme thereuf. In any such case. appropiiate adjustment
skall be made in the appheation of the provisions af'thiz Section 4 will sespect to the rights of
the holders of Serics I'reforred 3fler the copital reorganization to the cud thet the provisiozs af
this Scetion 4 (including adjustment ot the Seriec Preferred Conversion Price thea wy offet and
the nuraber of shurex ssuable upon convercion of the Senics Preferred) shdll Lo apphicable after
that event and he a5 nearly equivaleut a< practicable.




(i} Sale of Shares Below Serics Preferred Canversion Price.

® If xt any time or from tine 1o tme after the Ordginal I
Date, the Company issucs or sells, or is decmed by the express provisions of this subsection )
have issued ur sold, Additiond Shares of Common Stack (as defined in subsaction {HGav) ée:lu 3

Scetion 4¢) above, for an Bffaclive Price (os defined in swhsection (i)iv) below) less then fle
then effective Series Prefurmsd ¢ ‘onversion Price; thea and in ezch such case the therr existi g
Series Prefarred Conversion I'rice shafl be reduced, as of e opetaey of businecs on the date jof
riuch issue or sale, 1o a price dstermiued by multiplying the Series I'reforred Conversion Irice by
¢ fraction (i) the numerator of which shall ba (A) Qe number of thares of Cammon Stodk
decmed outstanding (az defiaed helow) immediatety prior 10 such issac or xalg, plus (BY
nuuther of shares of Common $tock which the aggregate considecation reccived (25 defined 1
subsccrion (1)(i)) by the Company for the fotal number of Additonal Shares of Commun Stoc
80 igeued would purchasz &f such Serics fiecfermed Convesion Price. and (jf) the denominatar olff
which shall be the number of sharcs of Commun Stock deemed oulszriling (as defined below
immediately prior b such jssue or sufe plus the total aumber of Addivional Shares of Comma
Stock so issved. For the purpuses of the preceding sentcee, the number of slizves ot Commo
Stuck deemed to be outstanding as of a given dute <hali be the sum of {A} the number of gharcs
ot Lommon Stock sctually outstanding, (B) the number of thuras of Common Stock fnw which
the then outstanding shares of Serjes Preterred could be coyverted if fully converted wi the day
immediately preceding the Kiveu date and (C) the number af shazes of Common Stock which
could he. ohtained drough the excreise or conversion ot all other rights, uptions and converuble
securities outstanding on the day immediately preceding the given dute

shall (A) to the extent it consis of cash, becomputed al the net amount of cash received by the
Compony after dcducnond>of eny uhdcrwn'(ing or similar comau's-sc'nns,-l*'compensa!ion ot
concessions paid or Mlowed by the Company in connection with such 1s3u¢ or sale but withont
deduction of any expeoses payable by the Company, (B) 10 the extent it cousists of property
other than ensh. be cumiputed at the faic value of tat property es detegmined o good faith by the
Board of Direcivyssand {C2) if Additiona) Shares of Commoc Swek, Convertible Securites {as
defined in subseerion {i)(3i1)) or rights or options (0 purchiase either Addidopal Shures of
Cuzuunen Stack or Convertible Securitics are issucd or nld togzther with oller stack of
enunities or other yssets nf.the Company for « consideration which covers buth, he computad as
the portion of Uie consideration 50 revejved that may be reasonubly detennined in rood {uith by
tae Ruard of Directorg 1o+be allocable to such Adaitional Slares of Common Stock, Converhible
Sceurities ot righis or oplians,

N Fur the pumose of the 2djustisent requited upder us
Section &), if the Conpany is<ucs or cells @) swek or other securides couvestible into
Additonal Shures of Common Stock (such corvenible stock or securitiey being herein referred
W a5 “Cuuvertible Sceurites™) or (ii) sights or optons for the purchase ot Additional Shares uf




.optlious, whather or not exercised, plus the consideration received foc issuing or xcliing the

Common Stock or Canvertible Securities and if the Effective Price ot auch Additiona] Slhiares of
Commen Stock is fess than the Sedex frefarred Conversion Price, in each cwse the Compgny
shudl be deemed to have issued at the time of the iscusnce of such rights or options |or
Convertible Securitics the maximum numbec of Additional Shares of Common Stock desuuble
upoDn txervisa or conversion thereaf and to hove teceived us vansideration for the issuance|of
such shares 2n omoumt eyual to the total smount of (he considernton. if wuy, received by the
('ompany for the issaance af such rights or optivas ar Convertible Secwitics, phix, in thg dhselof
such fgh of options, the minimum woounts of consideration, if auy, payable to the Compudty
upon the excraise of such rights or options, plug, in the case of Convertible Securitics, the
munimum amounts of cousideration, if ony, payable 1 the Campany (other tham by canceflalion
ot ligbilites or obliwaricens cvidenced by such Convertible Securities) upon the conversign
thereof, provided that if in the ciase vl Convertihte Securities the nudmum amounts of sudh
coasidecanian cannot be ascodlained, hut ere a function of wutidifufion or similar protective
clauscs, the Compuny shall be deemed 10 have received the minimun omounls f consideratidn
without refercuce to snch clauses; provided firrtiwr that if the minlmumn wpount of consideration
payable 1o the Company upon the cxcrcise or conversion uf rights, sptians or Convertible
Securines is reduced over line ar on the occurrence ur non-otcurrence of specified events othdr
than by reason of uatidifution adjustments, the Effective Price shall be recalculated osing the
figure 1o which such minimum amount of consideration is reduced; provided further that if th
minioum amount of consideration payable 1o the Company upon the cxercise or conversion of
such rights, options or Convertible Necurities is subsequeally increased, the Effective Price shal

be again veculculated using the increased minitmum amount of considerativn payable 10 thg
Company upan the exercise or conversion of such rights, options ur Convertible Securities. Nd

further adjustment of the Scries Prefened Conversion Price, as adjusted upon the issuance of
such rights. optiois or Convartible Securities, shall be made 29 a resulr of the sctud issnance of
Additional Sharcs of Common Stock on the excreise of any such rights or eptions or the
cunversian of any such Convertible Secnritics. If any such righus o apuians or the conversio
povilsge represented by any such Convertible Sccuritivs shall expirc without haviuyg been
cxercised, the Series Preterred Conversion Price #s adjusted upon the issuance of such rights,
optivus or Convertible Securities shell be readjusted to the Serics Prefeired Conversion Price
which wauld heve been in effect had an adjustment been mude on the havs that the only
Addidonal Shares of Common Stock so tasued were the Additianal Shares of Common Stwock, il
any. actually issued or sold on the exercive of such rights or optiont or rights of cowversion of
snch Convertible Securities, wul such Additional Sharec of Comumon Sluck, if any. wore {ssued

or sold for the cumideration actusily received by tie Cowpany upon such cxercice, plus the

cohsideration, if any, actually received by the Company for the grenting of il soch rights ar

Canvertible Securities actually cunverted, plus e considerstion, if any, nctially roceived by the
Company (other it Ly cancellation of ligbilities or obligatians evidenced by such Convertible
Securitics) ou the conversion of such Cotvertible Seannnes, provided that such reudjustiment
shall not apply to prior convensious uf Sercs Mreferred.

(tv)  “Additjonal Sharex of Comman Stock™ shall mean zll
sluwes of Common Stock Issued by die Company or decmed to be iceued pursuant to fus

Section Q). whether or sut subscquently reaequired or retired by the Company, other thon




{A) shares of Commen Stock jssued upuo conversion of thie Serier Preferred; (B) up 1o 2,800.000
(or any yreater number with i conscnt of the Buadd, inciuding the cousant of both direclurs
designated by holders ul'the Series Prefisied) shares of Commoii Stack and/or optdoss, warrnty
or ather Commou Stack purchase rights, and the Commen Stack issued pursuunt to suc?} qgti s.
wamants or ather rights (wv adjusted for any stack dividends, comhbinations, splits,
recapitelizations and the like) after the Original Issue Dale to employees, afficers or directorx |af]
or consultags of advivors to the Company or any subsidiary purnsuant 1o aiock purchase g stjck
nption plans or uther arrangements that urc approved by the Board; (¢2) shares of Comurin Stdck
izsued pursuant {a the exercise ol uptions, WAITAnLs of carvertible seouritics oulstanding 23 of
Original Issue Date, (D) shures of Commen Stock andfar options, waauts or other Comm
Sterk purchase rights, and the Common Swck issned purstant 1o sucli aptions. warrants or ot
rights issued for cansidaration other thaa cash pursuant 1 1 nierper, consolidaton, scquisition pr
similar business combinaton approved by the Board and the holders of wwu-thirds of the Seri
Prefored and (B) shares of Common Stock issued pursuam s any equipment leasinlg
arrangemnent ur debt financing from u bank or similar finuncial institution, or any oth
transaction, if approved by the Board and the holders of two-thisds of the Series Preferre
References to Comrmon Stock in the subsections of this clause (iv) above shall tuean ail shares af
Camman Stock issued by the Company ar deemed to he issued parsuant o this Seetion 4(F). Th
“Effective Price" of Additional Shares of Common Stock shall sucan the quoticat determined b
dividing (he total number of Additional Shares of Commou Stock issued or sold, or deemed
Lave been issued or sold hy the Company ender this Section 4(i), imta the aggregat
con3ideration received, or deemed 10 have been teccived by the Company for such isghe wile
this Section 4(1), for such Addidonu! Shares of Common Susxck.

) Certificate of Adjustment I each ceso of an adjustient or
teadjustment of the Seuies Preferred Conversion Price for the numbder of shares of (‘ommon
Stock or other sevuritios ixwable npon conversion of the Scries Prefericd, if the Scries Preferred
i6 then cugvertible pursuant o this Scction 4, the Company, «t its expense, shall compute such
adjusiment or readjustment i accordance with the provisinns hereof and prepare 1 certsficale
showing such sdiustinent or rcadjustment, «nd shall mail such certificute, hy frst class muail,.
postage prepuid, to sach registercd holder of Sencs Preferred 2t the hnider's address 28 show i
the Cutpany’s books. The centificate shall set forh such adjustment or readjusmment, showing
n detail the facte upou which stich adjusiment or readjustment is bassd, including a statement of
(1) the consideration teccived or deemed (o Le received by the Cotmpany for any Addidonal
Shares u{ Common Stack {esued or sold @ deemed 1© have been issucd ar wid, (1) the Seno
Picferted Canversion Price at (he time in cffect, (1)) the number ol Additional Shures of
Common Stock and (iv) the type and amount, if wuy, of'other property which at the (ime would
be reccived upon canvergion of the Serics Preferred.

(k) Nutices of Record Date. Upou (i) any taking by the Company of »
record of the holders ol any class of sccurities for (he purpose of determining the holders thercof
who are enitlen o reccive any dividend or other distnhution or (i) any Acyuisition (as defined
ur Sechon 3(c)) or other capital rearganization of the Cowpany, any roclassification or
recapitalization of e capital stock of the Compury, any merger or consvlidwtion of the
* Company with or inte any other corporation, or any Assct Transfer (as defined tn Scction 3(cH).




or any voluntary of involuntary dissolution, liquidation ur wmding wp of the Company.
Corapany shall mail to each holder af Series Preferred at least 10 days puior to the rocord da
specified thercin (or such sharter period mpproved by & majurity of the outstanding Sen
Preferred) 6 notice specifying (A) the dare on which any such vecord is 10 be ke f’a_E th
purpote of such dividend or disuibution and 2 destription of such dividend or distibul
(B)ie datc on which wy such AcquisiGon, rcorganization, reclassificagon, trapsfer
cansohidation, merger, Assct Transfer, dissolutian, liquidation o1 winding up {s expected 4
hecome effeciive and (C) the dutz, if any, that is 10 be fixad at to when the holders of recotf o
Common Steck {or other securitics) shall be entitfed tu exchange their shures of Common Stoe
{or other sccurites) for securifics or other pruperty deliverable wpon such Acquisidon,
rearganization, yeclassification, wansfer, conwbidaton. merder, Asset “transfer, dissolution,
liquidation or winding up.

) Autowmatic Conversion.

, (i) Eoch share of Serics Preferved shall antomatically be
canverted into shures of Coramen Stock, based on the then-effective Serics yreferred Conversion
Price, (A) at iy time apon the ulirmative clecdon of the holders of at least 2 myjority of the
cutstanding sharcs of the Sexies Preferred or (B) immediately upon the closug of 2 firmly
enderwrinen public offering prrsuant 1o am effective registration staternicut undes the Securities
Act of 1933, 2s smended, covering the offer and salc of Commun Stack for the accoumt of the
Company in which (1) the per sharc price is &t least five (imes the Original Issue Price (a2
adjusted for stock splits, divideuds, recapitalizations zud the Jike) and (ii) the gross cash proceeds
ta the Company (before underwriting discounts, commitsions and fees) arc at least $25,000,000.
Upon such zutomaric conversion, any declared and unpaid dividends shall be peid in accordance
with tht provisions of Secdon 4(d).

(i)  Upon the accurrence of ether of the events spearficd in

-Seetion 3(1)(3) above, the estanding shares of Seiies Preterred shall be convested automaticalty i
without any further action by the holders of such shares and whetlicr or not the certificates /
representing such shares are surrendered ra the Company or its Ganster agent; provided, however,
hat {he Company shall not be ohligated to {ssue certificates ¢videncing the sheres of Cammon
Stock iceuable upon snch converslon unless the certificatos ovidencing such shares of Series
Prefeaed are cither dolivered to the Campany or its wansfer agen! as provided below, au the
holder notifiee the Cornpauy or its trensfer agent thut such certificates have been lost, stolen or
destroved and cxemites an agreement valisfactory to the Company to indemnity the Company
from umy loss meurred by it in cunnection wath Juch cemificates. Upon the oceurrence of such
autonatic conversion of the Seiies Preferred, the holders of Suiies Prefarred shall suncader the
certiticaics representing auch shares at the office of the Company or any iransfer agent far (he
Series Preferred. Therenpon, there shall be issuad and delivered 1o cuch holder promptty ot cuch
office wid in it< name as ghown on such surrendered cerdficute ur ceatificatea, n cortficate or

cautificates for the mumber of strares of Common Stock tulu which the 3hores of Sedes Preforred
surendered weac convertible on the diute vu which such qutomatc conversiou excurred, and any
declared and unpald dividends shall he poid in accordance wids the provisions of Section 4(d).

10,




ET O

¥ractonal Shares. No fractional shares of Cammon Stack she be

(™)
issucd opon coavertion of Series Preferrcd. All shares of Common Stock (including fracijons

thereof) tssuable upon canversion of more than vac share of Series Piefared by a holder thegenf
shall be aggregated for purposcs of determining whether the votrversion would result in (tha
tssuance of any factional share, If, wler tha aforementione] aggrersiion, the opversionwyolald
result ia the isyuance of &y frastional share, the Compuuy <hall, in liay of issuing any Factiohal
Share, pay ca<h cqual to the produet of such fractiog multiplied by Uic Commen Swck's fuir

mucker valuc (as detenmined by the Bozrg of Direcrar

(o) Reservatiyy of Stack s
shall 2t all times reserve and keep avaitable out of i

Stuck, «iely for the Purpose af effacting the canversion of the shures of the Serjes Preferreq!

Sich number of jis shares of Common Swick a5 shal
conversion of alf outstanding shures af the Serieg

uabie Upon Conversipn, The Compaty
wuthonred bup Unissued thares of Commgqn

from dme to fime b sufficient 1o offect the

suthorzed but smissyed shares of Common Stock sduall not be sufficient 10 ellect the conversio
of Wlf then outstanding shaes of the Serjee Prefened, the Company will take such corporat
acrion 25 13y, in the uptimon of it counscl, be NECLISATY 10 Ineresne it authorized but wyissyed

shares of Couynnn Stock to euch bumber of shores ag

Prefeured.  if pr any tme tie wumber ojL{

$hall be sntticient for cuch Pupose

(0) Notices. Afly notice requirad by the provisiogs of this Section 4 shalf
be in wnting and gheli be deermed cffectively yiven: (i} upon perransy delivery to the party 1o be

notifiad, (i) whey scnt by confirmed clectronic mai)

or fassimile if «ent during norma! Lusiness

hours of the recipicnt; {f not, they on the next buginess dey. (it} five days afler buaving heen sont

by registered of certified wiail, rerum receip! requey

led, pastage Prepaid, or () onc day afler

deposit wity g halionally recognized ovemight coudcr, specifying next day delivery, wiy;
verification of fecspt. Al notices shall be addressed 19 cach holder of record at the address of

such helder ¢ppearing on the books of the Company.

{P) Payment nr ‘Taxes. The Comwpany wif PRY all taxes (other than taxgs A

hased upon facome) and ather govemnmental cliarges that mey be imiposed with Tespect to the

155u8 or delivery of shares of Commuu Stack upon

©Onversiun of shares of Serieg Prefeyyed,

excluding any tax of other churge tmpascd in conneciiuy with Any onsler involved ju thy issue

aud dehvety of shares of Common Stack in 3 nane o
Preferred 5o converrad WETC registered.

(g

ther fhan thay I Which e sharcs of Saries

No Dtutivy or fmipairment. Wiliout the consent of the holders ot -

)
T entstanding Series Prefeyed a3 required under Scetion 7{bj, the Company shall pat amend

s Restated Certificate of lncorporation or Buticipat
consot{dation, merger. dissoludon, fvsue or sale of e
for the purpose of avoiding or seeling to avaid the
terms to be abserved ot parformed hereunder by the C

& any feorganizativy, fransfer of coeets,
SUrities or (uke &0y other voluntary action,
observance op performance of Wy of the
cmpany. bur shall v 4l ¢mes in good faith

a3giaf {n CLUTYING out all Such action asg myy be reasonshly N&CEERry o apprapriate order
piotect the conversion fights of the holders of the

Ympairment,

Serics Prefonceq against dijution or athyer




s. REDEMPTION,

{«) The Company shal] he obligated to redecm the Seniex Hreferred us

follows:

(0 ‘I'hc hotders of at Jeast o majority of the then oulstanding
sharoe of Scriex Preferred, vuting together 8¢ « scparate tlass. muy requirc the Comnpany, to the
extent it may lawfully da sq, 10 redeem the Sericg Prefermred in threo cqual wwual jnstaliments
beginning on the 4fth amiversary of the Original Issue Date, and ending on the date two i,legxs :
trom such fin( ertomuption date {each a “Redemption Date™). The Cuwpamy shalf effect such
redempiivus on the applicable Redemption Date by paying in cuslt in exehange for the shares of
Scti Preferred 1o be redeemed 3 sum tqual to the Onuind Issuc Price per shwre of Series
Preferred (as wdjusted for any stock dividends, cembiuations, splite. recapitalizations end the
like) pluv declared ond unpaid dividends with respect to such shares, The tatal amoumt 1o be paid
fur the Scries Prefarad is hercinafier refeaed to g5 the “Redsinpton Price.” The aumber of
shares of Series Preferred that the Company shall be requiied to redeem on wuy one Redomption
Date shall e equal 1a'the wuownt determined by dividing (AJ the zggice atr. number of shares af
Series Prefcrred outsianding immediately prior 1o the Redemptioa Date by (B) the yumber of
remaining Redemption Nates {including he Redemption Dute to which such caleulation applies).
Shares subject o redemption pursuant to this Section S(z) shall be redeemed [rom each holder of
Seri¢s Preferred an o pro rata basis.

(i) At lesct 30 day< hut no more than 60 days prior w0 the frst
Redemptjon Date, the Compeny shall send a notice (o “Redemption Notice™) (o al) bolders of
Scries Preferred 1o he redeemed sciling forth (A) the Redempuon Price for die chares to be
redeetued; and (£) the place ut which such holders may ohtsiz payment ol the Redemption Price
upon surrender of their share ecntificates. 1f the Compeny does not have sufficient funds legally
avaiigblo fo rederiu all shares 1o be fedeemed at the Redemplion Nate, then it shull redeem such
shares pro rafa (hascd on the portion af the nggrepate Redémpton Price pazysble to them) to the
extent possiblc and shall redeem the remaining shares 10 be redeemed ws soon as sfficient funds
are legally available.

{b) On or prior to the Rederaption Date, the Company chall deposit the
Redemptiun Price of oll ehaes 1o be redeemed with « bank of trust comipuiy having aggregate
copital and surplus in cxeess af $100,000,000, as 4 tust fund. ith icevocahle mnstnuctions aud
suthority 10 the bank ar tust compway to pay. en and witer such Kedemption Date, the
Redempiivn Prce of the shares 1o their respoctive holdeis upon the surrender ol their share
cattificater.  Any moneys Jdepasited by the Coupany pursuent 10 this Scction 5(b) for the
redemption of sharcs fhereaficr converted into shares of Common Siuck pursuant to Section 4
hereof no lawa than the fifth duy preceding the Redempliun Nate shall de retwsued ta the
Compauy torthwith upon suck coavervon. The balance of any funds deposited by the Campany
pursuant 10 this Section 5(h) remaining wnclainied at the cxpiration of vae year tollowing such
Redemption Date shall be retumed o the Company prompily upon ils witten Tequest.




(¢) On ur atter such Redemption Date, cach holder of shares of Sedks
preferted to he redoemed shall surrendec such halder's certificades representing such sheres 10 ¢
Counmpany in the manier and at e pluce designntad in the Redemption Natice, and thercupon e
Redemnption Price ot such shares shall he poyable o {he order of the person whot 0Ame “pp
on such cerificate o7 verifivates as the owner (ieccaf and esch surrendered certificate shall
caneeled. [n The event loss than a1 the shusres opresented by such cetificates we codcemed.
e cordficare slall ho icgued npeescnting the uncedeemed shares.  Fiom and efler suc

. Redemptivn Datc, unless tere shail have been » defanlt in pagmneat of the Hedempton Puge oF:
e Campany is unsble tu pay the Redemption Price due 1o 7ot having sufficient legally avalobl
funds, ail fghts of the bolder of such shares 5 holder of Senes Preforred {cxcopt the Tight
receive the Redempton Price without mterest upon surender of their verdbeates). shall ceas
and teruinate with tecpect 0 «ach shares; provided 8t ia the cvent thot ehares of Seric
Prelerred zrc ot redeemed duc 10 3 defaull tn payment by the Conpany o because tLe Company
does not have sulficient legally vailable funds. such shares of Serles Prefoured shall Temuist
outstanding and shall be entitlead o all of the fights and prefcrences provided herein.

" (d) lu the event of 2 call for rx{emption of zny shares of Series Prefared,
Qe Caaversian Rights {as dcfined in Sectivu 4) for such Series Preferred shall teminale 25 10 the
sharcs designated for redemprion ar the close of business on the fifth dey preccding the
Redeusprion Date, unless defsult is made fa paymeat of the Redamption Price.

V.

A The corporation shall indewuntfy any direcior o7 officer of the corporation and mey
indemnify any ather person who was of is 4 party of is (iceatencd 1o be muds a party 10 a0¥
threatensd, pending of campleted  action, guit v procceding, whether civil, crimingl,
admisistrative or investiyative (other than an ction by or in the niyn of the corporatien) by
reason of thé fact that he in or was 2 disecw, nificer, cmployec wr agent of the corporadivn, eris 1 -7
or was serving at the request of the corporation a5 » dirsctor, officer. employce o 2g¢ % of )
— anwilier corporetion, parmesship, joint vestue, tuust or other enerprise, 2gainsl cx;?:mcs P
. (including aorney’s fees). incurred by hitw in conncetion wAth suck actiom, suitaf procecding if
ne acted in gued faith and in & matacy reasonobly believed 1w be in or not uppused to the best
interests of the corporativn. and, with reepect w wiy criripal acticn ui procccdings. had no
reasanahic cause to believe hix conduct was unlawful The termitation o1 any action, suit or
p\'c;coo:‘xing by judgment, order, gedlement, comviction of upon 2 plex of nolo contendere OF
cquivaleny, sball not, of itself. creuic & presumption bt e person did not act in goud faith and
it » manner which he reasunably belicved 1o be i or not apposad 1o the bost intercsta of the
camaration; and, witl fespect o omy critinal action or procecding, had rczsopable <ause 10
belfeve that his conduct Wos unlawlul.

B. Any repeal or woditication of thig Arucle V shall only be prospective and ahall
sar ettict the rights under this Anicle  in effect af the time of the alleged pccumence of uny
action ar orissian to act giviag nige o Hability.




VI o

For the management of the buaincas and for the conduct of the affairs of the Corporitfun,
and in firther definition, limitation and regulstion ol the powers of the Corporativy, off its
direvtors and of #= stockholders or any cluss thorcaf, as the case may be, it is further provided
thar:

A The wagageraent at the business and the conduct ¢of the atfairs of the Corporation
chall be vesled in its Nnard of Directars. The auwiber of directors which shall comntitule |the

- wlole Board af i)ircetors ehall be fixed by the Raard of Dircctors in the manner provided in the
Diyiaws, subject 1o any restrictions which may he sct fogth in thic Reswted Certificate.

B. Subjeet (o the indemnificadon provicions in the Bylaws, the Baard of Dircetors
may fow Gme to ime make, amend. supplement or repeat the Hylaws: provided, howovar, Hid
the stockhoiders may change or repeal uny Rylaw adopied by the Board of Dirctucs by fhe
alfimmotive vote of the perccutape of holders of capital stock a5 provided thercin; and, provided
Surther, thut no amendment or supplament o the Bylaws wdopted by the. Naard of Directors sHall
vary or conflict with any amendment or supplement thus adapted by the stockholders.

C. The directors of the Corpuration neerd nat be clected by written ballot unless the
Bylaws so provide.

LI I

FOUR: This Restaied Certificate of Incorponsion has been duly approved by the
Board of Dircctors of this Corporation.

FIVE: This Revtaled Certiticate of Incorporation hac been duly adopied |in
accordance with the provisions of Sections 228. 242 and 215 of the Generrl Casporation | aw of
the Stale of Nelaware by the Board of Directors and the stockhalders of the {omoranion. |A

. myyonty, of the owstanding shares of Couunon Stock appmved this Kestated Certificate pf
Incorpo;}nion by wrilten cousent in accordanr.c with Scction 228 of the General Corporativn Law

-

of the State of Delaware and wnitten natice of such was given by the Comorativn i accamdante
with said Section 223,

[y
.




Ix WirNESs WhEREDY?, «VULEAN, INC. has causod this Restated Certificate
Incorperanion to be signed by its President this 9th dzy of February 2000,

eVULRAX, InC.
Byi/s/ Piordje Jankuvic

Name: Djotdje Jankovic
Its: President

ATTEST:
Ny:/e/ Djordje Jankovic

Name: Djucdje Jankovic
desenxovic
Tts: NSecretary

16.




State of Delaware

éﬁ‘ice of the Secretary of State eac 1

I, EDWARD J. FREEL, SECRETARY OF STATE OF THE STATE Qﬁ

DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS 2 TRUE AND CORR%CT

COPY OF THE CERTIFICATE OF INCORPORATION OF "“EVULKAN, INC.“)

FILED IN THIS OFFICE ON TEE NINTH DAY OF JULY, A.D. 1999, Aq

O'CLOCK A.M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO T

KENT COUNTY RECORDER OF DEEDS.

.

HE

Edward [ *Freel, Secretary of State

3067722 8100 ] AUTHENTICATION:  gac g4

: DATE:
881280787 07-09-99




STATE OF DRIAWARE oo !
SECRETARY O STATE - - ;

DIVISION OF CORPORATIONS -

FILED 09:00 AM |07,/09.,1999
991280787 — |3067722

CERTIFICATE OF INCORPORATION

OF

eVULKAN, INC.

Under Section 102 of the
General Corporation Law

The undersigned, for the purpose of forming a corporation pursuant to the pravisigns of the
Genceral Corporation Law of the State of Delaware (the “GCL"), does hereby cortify as fallows:

FIRST: The namc of the corporation is eVulkan, Inc.

SECOND:  The purpose of the corporation is to engage in any lawful act or activity for
which a corporation may be organized under the GCL.

THIRD: The name and address in the State of Delaware of the corporation’s 2

\gent for
scrvice of process is: United Corporate Services, [uc., 15 East North Street, City of Dover,
Couaty of Kent.

/"\ o b l -
! FOURTH:

The name and mailing address of the sole ificorporator is: v

Djordje Jankovic .
9071 Mill Creek Road, Apt. 1702
Levittown, PA 19054

- FIFTH: The total number of shares of all classes of stack which the corporaf

ion has
authority to issucis Ten Million (10,000,000) shares of Comumon Stock, par valuc $0.001 pqg

rsharc.

SIXTH: In furtherance and not in limitation of the objects, purposes and

powers
conferred by statute, the Board of Directors is expressly authorized to make, alter or repeal the
By-laws of the corporation.

SEVENTH: Thecorporation shall indemnify any director or officer of the corporat]
may indemnify any other person who was oris a party or is threatened to be made a party
threatened, pending or completed action, suit or proceeding, whether civil, criminal, adminig
or investigative (other than an action by or in the night of the corporation) by reason of the £3
he is or was a director, officer, employce or agent of the corporation, or is or was serving
request of the cerporation as a director, officer, cmployce or agent of another COrpo
partnership, joinl venture, trust or other enterprise, against expenses (including attorneys’

on and
to any
trative
ct that
at the
ration,
fecs),
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judgments, fines and amounts paid in scttlement actually and reasonably incurred bl him in
cannection with such action, suit or proceeding if he acted in good faith and in 2 mannerr onably
belicved to be in or not opposed to the best interests of the corporation, and, with TeSpekt to any
criminal ection or proceedings, had no reasonable cause to belicve his conduet was unlawiful. The
terminetion of any action, suit or procceding by judgment, order, sctticment, convictian gr upon a2
plez of nolo contendere or equivalent, shall not, ofitsclf, creato a presumption that the parson did
not act in good faith and in a manner which he reasonably believed to be in or not opposéd to the
best interests of the corporation, and, with respect to any crimina! action or proceeding, had
reasonable cause to believe that his conduct was unlawful.

EIGHTH:  The directors of the corporation shall incur no personal liability to the
corporation or its stockholders for monetary damages for any breach of fiduciary duty as a dlirector;
provided, howcver, that the directors of the corporation shall continue to be subject to lability (i)
for any breach of their duty of loyalty to the corporation or its stockholders, (ii) for acts or orhissions
not in good faith or which involve intentional misconduct or a knowing viclation of law, (iif) under
Scction 174 of the GCL or (iv) for any transaction from which the directors derived an irhproper

NINTH: The corporation rescrves the right to amend, alter, change or repdal any
provisions contained in this Certificate of Incorporation, in the manncr now or hereafter prescribed
by statute, and all rights conferred upon stockholders herein are granted sybject to this reseryation.

TENTH: Elections of dircctors nced not be by written ballot unless the By-laws|of the
corporation shall so provide. -

ELEVENTH:Meetings of stockholders may be held within or without the State of Dels
as the By-laws may provide. The books of the corporation may be kept (subject to any pro
contained in the statutes) outside the State of Delaware at such placc or
from time to time by the board of dirccters or in the By-laws of the co

Iware,
Vision
places asmaybe designated
Tporation. -

N WITNESS WHEREOF, the undersigned has exccuted this Certificate this 8th dpy of
July, 1999. ‘

/s/ Diordje Jankovic
Djordje Jankovic
Incorporator

5563252 2




Attachment 2

Authorization to Conduct Business in Kentucky
of
eVulkan, Inc. d/b/a beMANY!




R ot COMMONWEALTH OF KENTUCKY
o JOHN Y. BROWN I

SECRETARY OF STATE | 0%33668 09

k0055810765 John Y. Brown i

Sectetary of State -

APPLICATION FOR CERTIFICATE OF AUTHORITY Feckived and Filad

Pursuant to the provisions of KRS Chapter 2718, 273 or 274, the undersigned hereby applies for authorityuq ‘llr,é ?ﬁﬁéﬂ@&ad’é&{h}; Fhd
Kentucky on behalf of the corporation named below and for that purpose submits the following statements:
- - % |
1. The corporation is X a business corporation (KRS 271B). (] a nonprofit corporation (KRS 273)":;88 e CEipt s%BﬁG .
a professional service corporation (KRS 274).
2. The name of the corporation is

eVulkan, Inc. Fcraine - F’T k!

3. The name of the corporation to be used in Kentucky is

{tf “real name” is unavessbic for use)
Delaware is the state or country under whose faw the corporation is incorporated.
July 9, 1999 is the date of incorporation and the period of duration is _Perpetual

6. The street address of the corporation’s principal office is

9071 Mill Creek Road, Apartment 1702, Levittown, PA 19054

7. The street address of the corporation’s registered office in Kentucky is
400 West Market Street, Suite 1800, Louisville, KY 40202

and the name of the registered agent at that office is
National Registered Agents, Inc.

. 8. The names and usual business addresses of the corporation’s curent officers and directors are as follows: )
President Please see attached Addendum | R
LLTL.\J-T)H: Hk. 0 17ITL \"wu-:n.;.uu
Vice President Ledged Bye AT -
Secretary m'(_tu wed Orr  05/04/20{

Treasurer

Directors Please see attached Addendum

donbie Hedlselas

dy Ol MDY
Lepaly Civen: RELARL

{Atlach a continuation sheet, if necessary)

w0

. if & professional service corporation, all the individual shareholdsrs, not less than one h :if of the directors, and all of the officers other
than the secretary and treasurer are licensed in one or more states or temitories of the United States ar District of Colurhbia to render
a professional service described in the statement of purposes of the corporation.

10. A certificate of existence duly authenticated by the Secretary of State accompanies this application. .-

11. This application will be effective upon filing, unless a delayed effective date and/or time is specified:
ayed eflective datejand/or time)
foide ot
Ty

Signature
George Jankov:Lc, President

Type or Prirg Name & Thie

Date: APRL T L2000

‘ og;e?f of the oorpon%tion.

R . ranre O Registered Agent
. Tina leland, Assmtant Secretary

Type or Prict Name & Tite

 National Registered Agents, Inc.
' Type or pim name of registered bgert

consent t

{

SSC-101 (7/98) (See atlached shest fo'?instmctions)




OFFICERS:

President
Vice President
Secretary
Treasurer

DIRECTORS:

Chairperson
Director
Director

Director

Director

ADDENDUM TO FILING

OF
EVULKAN, INC.

George Jankovic
Mircea Mihaesca
George Jankovic

George Jankovic

)

George Jankovic
Mircea Mihaesca
Virginia Bonker

Michael Hagan

Bradley A. Feld

‘¢/o Softbank Venture Capital
P.O.Box E )
Eldorado Springs, CO 80025

4_

0055810766

9071 Mill Creek Rd., Apt. 702
Levittown, PA 19054 -

3100 Steeles Ave. West, #403
Concord, Ontario L4K 3R 1 Chanada

9071 Mill Creek Rd., Apt. 1702
Levittown, PA 19054

9071 Mill Creek Rd., Apt. 1702
Levittown, PA 19054

9071 Mill Creek Rd., Apt. 1702
Levittown, PA 19054

3100 Steeles Ave. West, #403
Concord, Ontario L4K 3R1 Canada

230 Lackawanna Drive
Andover, NJ 07821-4113

c/o VerticalNet, Inc.
700 Dresher Road
Horsham, PA 19044




COMMONWEALTH OF KENTUCKY T
800k 0055 Q40 me : JOHN Y. BROWN I 0493668.04

- 581tQ767 SECRETARY OF STATE . : .
John Y. Brown

Segretary of State”

Fatesed and Filed
OO0N TS
CERTIFICATE OF ASSUMED NAME U*‘le F72000 0109 B

This certifies that the assumed name of - Fee [Receipt: ¢20.49
beMANY'!

[Name umder which the business wil be conducied)

-

Coraing - S22k
has been adopted by eVulkan, Inc.

{Real name - KRS 365015(1)]

which is the “real nama” of [you MuUST CHECK ONE)

a Domestic General Partnership a Foreign General Partnership

a Domestic Registered Limited Liability Partnership a Foreign Registered Limited Liability Partnership

a Domestic Limited Partnership a Foreign Limited Partnership

a Domestic Business Trust a Foreign Business Trust

__a Domestic Corporation X a Foreign Corporation

: ‘ - a Domestic Limited Liability Company — R | F.oreign Limited Liability Company
a Joint Venture -

organized and existing in the state or country of Delaware , and whose address is

9071 Mill Creek Road, Apartment 1702

Strent address, ¥ any

levittown PA 1702

Cny

Sate Zip Code

fyerd W

George _Yankov;Lc Secretaly

Brint or iype name end title

Ylx/oo | ' 4 (Ffoo

The ca u.zcau: of assumad name is exequted by

George Jankomc , %esment

Prird of type rame and tie

Cate

Date

Decumerd Mo, s DNEOOGQIRSART N
Lodged By: MAIL

Recorded On:  03/04/g000 10:23:55
Total Fees: 3.00
Transfer Tax: 0

County Clerk: Bobbie Holsclaw-JEFF CO KY
Deputy Clerk: KELMAL
¢

(See atlached sheet for instructions)




Attachment 3

Verified Statement of
George Jankovic
for
eVulkan, Inc. d/b/a beMANY!




®

VERIFIED STATEMENT

I, George Jankovic, President and Chief Executive Officer of eVulkan, Inc. d/b/a

beMANY!, hereby declare under penalty of perjury that beMANY! has not

telecommunications service within the Commonwealth of Kentucky prior to filing the C

provided

gmpany's

Notice of Intent and local exchange services tariff with the Kentucky Public Service Com*mission.

Additionally, beMANY'! does not seek to provide operator assisted services fo traffic

aggregators as defined in Administrative Case No. 330, Policy and Procedures in the Proyision of

Operator-Assisted Telecommunications Services, Orders dated March 27, 1991 and May 3, 1991.

5 et

GeS’rge' Jankovic { /

President and Chief Executive Officel

eVulkan, Inc., d/b/a beMANY'!

Date: October 30, 2000

=




Attachment 4

Proposed Local Exchange Telecommunications Services Tariff
of
eVulkan, Inc. d/b/a beMANY!




