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Helen C. Helton, Executive Director 04 e
Public Service Commission of Kentucky 0 5”
730 Schenkel Lane
Frankfort, KY 40602

Re:  Digital Broadband Communications, Inc.’s Notice of Intent to Provide

Resold Telecommunications Services in the Commonwealth of Kentucky

Dear Ms. Helton:

On behalf of Digital Broadband Communications, Inc. (“Digital Broadband”),
enclosed for filing please find an original and ten (10) copies of Digital Broadband’s
Notice of Intent to Provide Resold Telecommunications Services in the Commonwealth
of Kentucky.

Please date stamp the enclosed extra copy of this filing and return it in the
envelope provided. Please direct all correspondence concerning this filing to me at the
above address.

Sincerely,

S AN O

E. Ashton Johnston
Counsel for Digital Broadband Communications, Inc.
Enclosures

cc: B. Kelly Kiser, Esq. (w/o enclosures)
Mark Goodearl

CHICAGO ! BALTIMORE | WASHINGTON | NEW YORK | PHILADELPHIA | TAMPA ] DALLAS | RESTON



http://piperrudmck.com

KENTUCKY NOTICE OF INTENT TO PROVIDE SERVICE
OF
DIGITAL BROADBAND COMMUNICATIONS, INC.

Digital Broadband Communications, Inc. (“Digital Broadband™) submits this notice of
intent to provide long distance resale telecommunications services to customers within the

Commonwealth of Kentucky.
1. Applicant’s name, address and telephone number is:

Digital Broadband Communications, Inc.
200 West Street

Waltham, MA 02451

Telephone: (781) 290-4000

Facsimile: (781) 290-4026

2. Articles of Incorporation — See Attachment 1
3. Representative for ongoing operations and correspondence:
Questions concerning this application and tariff should be directed to:

E. Ashton Johnston, Esq.

Piper Marbury Rudnick & Wolfe LLP
1200 19" Street N.W.

Washington, D.C. 20036

Telephone: (202) 861-3900
Facsimile: (202) 822-4963

Questions concerning the operations of Digital Broadband should be directed to:

B. Kelly Kiser

Vice President, Legal and Regulatory Affairs
Digital Broadband Communications, Inc.
200 West Street

Waltham, MA 02451

Telephone: (781) 290-4000

Facsimile: (781) 290-4026

4. Digital Broadband's proposed interexchange resale tariff is submitted to become effective
30 days after the date of this filing. Please see Attachment 2.
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ATTACHMENT 1

Articles of Incorporation




CERTIFICATE OF INCORPORATION
OF

DIGITAL BROADBAND COMMUNICATIONS, INC.

The undersigned, in order to form a corporation for the purposes hereinafter stated,
under and pursuant to the provisions of the General Corporation Law of the State of
Delaware, hereby certifies as follows:

1. The name of the corporation is Digital Broadband Communications. Inc.

2. The registered office of the corporation in the State of Delaware is Corporation
Trust Center, 1209 Orange Street, in the City of Wilmington, County of New Castle. The
name of the corporation's registered agent at such address is The Corporation Trust
Company.

3. The purpose of the corporation is to engage in any lawful act or activity for which
corporations may be organized under the General Corporation Law of the State of
Delaware.

4. The corporation is authorized to issue one class of capital stock which shall be a
class of 20,000 shares, $.01 par value per share, designated as "Common Stock."

5. The name and address of the incorporator is Joan Barkhorn Hass, c/o Peabody &
Brown, 101 Federal Street, Boston, MA 02110-1832.

6. The powers of the incorporator are to terminate upon the filing of this Certificate of
Incorporation. The following individuals shall serve as the Directors of the corporation
until the first annual meeting of stockholders, or any Consent in lieu thereof, or until
successors are elected and qualify:

Stephen F. Catanzano Mark Dunn
14 Lockeland Road 444 0Old Connecticut Path, Apt. 4
Winchester, MA 01890 Framingham, MA 01701

7. To the fullest extent permitted by the General Corporation Law of the State of
Delaware, as the same exists or may hereafter be amended, a Director of this corporation
shall not be liable to the corporation or its stockholders for monetary damages for breach of
fiduciary duty as a Director. No amendment or repeal of this Section 7 shall apply to or
have any effect on the liability or alleged liability of any Director of the corporation for or
with respect to any acts or omissions of such Director occurring prior to such amendment
or repeal.

8. This corporation shall, to the maximum extent permitted from time to time under

the law of the State of Delaware, indemnify and upon request shall advance expenses to any
person who is or was a party or is threatened to be made a party to any threatened, pending
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or completed action, suit, proceeding or claim, whether civil, criminal, administrative or
investigative, by reason of the fact that such person is or was or has agreed to be a director
or officer of thia corporation or while a director or officer is or was serving at the request of
this corporation as a director, officer, partner, trustee, employee or agent of any corporation.
partnership, joint venture, trust or other enterpnise, including service with respect to
employee benefit plans, against expenses (including attorney’s fees and expenses).
judgments, fines, penalties and amounts paid in settlement incurred in connection with the
Lnvestigation, preparation to defend or defense of such action, suit, proceeding or claim;
provided, however, that the foregoing shall not require this corporation to indemnify or
advance expenses to any person in conpection with any action, suit, proceeding, claim or
counterclaim initiated by or on behalf of such person. Such indemnification shall not be
exclusive of other indemnification rights arising under any by-law, agreement. vote of
directors or stockholders or otherwise and shall inure to the benefit of the heirs and legal
representatives of such person. Any person seeking indemnification under this Section 8
shall be deemed to have met the standard of conduct required for such indemnification
unless the contrary shall be established. Any repeal or modification of the foregoing
provisions of this Section 8 shall not adversely affect any right or protection of a director or
officer of this corporation with respect to any acts or omissions of such director of officer
occurring prior to such repeal or modification.

9. The books of this corporation may (subject to any statutory requirements) be kept at
such places outside the State of Delaware as may be designated by the Board of Directors
or in the By-Laws of this corporation.

10. The Board of Directors of the corporation shall have the power to adopt, amend or
repeal from time to time the By-Laws of the corporation.

IN WITNESS WHEREOF, I have executed this Certificate of Incorporation this

i/@day of March, 1999.
Lipn Emhsiren fss

Joan Barkhorn Hass, Incorporator

BOS2: 181095_1




DIGITAL BROADBAND COMMUNICATIONS, INC

BY-LAWS

ARI'CLEI
OFFICES

Section 1. Regmstered Office. The registered office of the Corporation shall *=21n the
City of Wilmington, County of New Castle, State of Delaware.

Section 2. Other Offices. The Corporation may also have offices at such other place
or places, both within and without the State of Delaware, as the Board of Directors may
from time to time determine or the business of the Corporation may require.

ARTICLE Il
MEETINGS OF STOCKHOLDERS

Section 1. Time and Place of Meetings. All meetings of the stockholders for the
election of directors shall be held at such time and place, either within or without the State
of Delaware, as shall be designated from time to time by the Board of Directors and stated
in the notice of the meeting. Meetings of stockholders for any other purpose may be held at
such time and place. within or without the State of Delaware, as shall be stated in the
notice of the meeting or in a duly executed waiver of notice thereof.

Section 2. Annual Meetings. Annual meetings of stockholders, commencing with
the calendar year 2000, shall be held on the second Tuesday of March of each year if not a
legal holiday under the laws of the state where such meeting is to be held, and if a legal
holiday under the laws of said state, then on the next succeeding business day not a legal
holiday under the laws of said state, at 10:00 A.M., or at such other date and time as shall
be designated from time to time by the Board of Directors and stated in the notice of the
meeting, at which the stockholders shall elect by a plurality vote by written ballot a Board
of Directors and transact such other business as may properly be brought before the
meeting.

Section 3. Notice of Annual Meetings. Written notice of the annual meeting,
stating the place, date, and hour of the meeting, shall be given to each stockholder of
record entitled to vote at such meeting not less than 10 or more than 60 days before the
date of the meeting.

Section 4. Special Meetings. Special meetings of the stockholders for any purpose
or purposes, unless otherwise prescribed by statute or by the Certificate of Incorporation,
may be called at any time by order of the Board of Directors and shall be called by the
Chairman of the Board, the President, or the Secretary at the request in writing of a
majority of the Board of Directors. Such request shall state the purpose or purposes of the
proposed special meeting. Business transacted at any special meeting of stockholders shall
be limited to the purposes stated in the notice.




Section 5. Notice of Special Meetings. Written notice of a special meeting, stating
the place, date, and hour of the meeting and the purpose or purposes for which the meeting
1s called. shall be given to each stockholder of record entitled to vote at such meeting not
. less than 10 or more than 60 days before the datc »f the meeting.

Section 6. Quorum. Except as otherwise pro'nded by statute or the Certificate of
Incorporation, the holders of stock having a majority of the voting power of the stock
entitled to be voted thereat, present 1n person or represented by proxy. shall constitute a
quorum for the transaction of business at all meetings of the stockholders. If, however,
such quorum shall not be present or represented at any meeting of the stockholders. the
stockholders entitled to vote thereat, present in person or represented by proxy. shall have
pow2r to adjourn the meeting from time to time without notice (other than announcement
at the meeting at which the adjournment is taken of the time and place of the adjourned
meeting) until a quorum shall be present or represented. At such adjourned meeting at
which a quorum shall be present or represented. any business may be transacted which
might have been transacted at the meeting as originally notified. If the adjournment s for
more than 30 days, or if after the adjournment a new record date is fixed for the adjourned
meeting, notice of the adjourned meeting shall be gaven to each stockholder of record
entitled to vote at the meeting.

Section 7. Organization. At each meeting of the stockholders, the Chairman of the
Board or the President, determined as provided in Article V of these By-laws, or if those
officers shall be absent therefrom, another officer of the Corporation chosen as chairman
present in person or by proxy and entitled to vote thereat, or if all the officers of the
Corporation shall be absent therefrom, a stockholder holding of record shares of stock of
the Corporation so chosen, shall act as chairman of the meeting and preside thereat. The
Secretary, or if he shall be absent from such meeting or shall be required pursuant to the
provisions of this Section 7 to act as chairman of such meeting, the person (who shall be an
Assistant Secretary, if an Assistant Secretary shall be present thereat) whom the chairman
of such meeting shall appoint, shall act as secretary of such meeting and keep the minutes
thereof.

Section 8. Voting. Except as otherwise provided in the Certificate of Incorporation,
each stockholder shall, at each meeting of the stockholders, be entitled to one vote in
person or by proxy for each share of stock of the Corporation held by him and registered in
his name on the books of the Corporation on the date fixed pursuant to the provisions of
Section 5 of Article VII of these By-laws as the record date for the determination of
stockholders who shall be entitled to notice of and to vote at such meeting. Shares of its
own stock belonging to the Corporation or to another corporation, if a majority of the
shares entitled to vote in the election of directors of such other corporation is held directly
or indirectly by the Corporation, shall not be entitled to vote. Any vote by stock of the
Corporation may be given at any meeting of the stockholders by the stockholder entitled
thereto, in person or by his proxy appointed by an instrument in writing subscribed by
such stockholder or by his attorney thereunto duly authorized and delivered to the
Secretary of the Corporation or to the secretary of the meeting; provided, however, that no
proxy shall be voted or acted upon after three years from its date, unless said proxy shall
provide for a longer period. Each proxy shall be revocable unless expressly provided
therein to be irrevocable and unless otherwise made irrevocable by law. At all meetings of

.2.




BN

the stockholders all matters, except where other provision 1s made by law. the Certificate
of Incorporation, or these By-laws, shall be decided by the vote of a majonity of the votes
cast by the stockholders present in person or by proxy and entitled to vote thereat. a
quorum being present. Unless demanded by a stockholder of the Corporation present in
person or by proxy at any meeting of the stockholders and entitled to vote thereat. or so
directed by the chairman of the meeting, the vote thereat cn any question other than the
election or removal of directors need not be by written ballot Upon a demand of any such
stocknolder for a vote by written ballot on any question or at the direction of such
chairman that a vote by written ballot be taken on any question, such vote shall be taken
by written ballot. On a vote by written ballot, each ballot shall be signed by the
stockholder voting, or by his proxy. uf there be such proxy, and shall state the number of
shares voted.

Section 9. List of Stockholders. It shall be the duty of the Secretary or other officer
of the Corporation who shall have charge of its stock ledger, either directly or through
another officer of the Corporation designated by him or through a transfer agent appointed
by the Board of Directors, to prepare and make, at least 10 days before every meeting of
the stockholders, a complete list of the stockholders entitled to vote thereat, arranged in
alphabetical order, and showing the address of each stockholder and the number of shares
registered in the name of each stockholder. Such list shall be open to the examination of
any stockholder, for any purpose germane to the meeting, during ordinary business hours,
for a period of at least 10 days before said meeting, either at a place within the city where
said meeting is to be held, which place shall be specified in the notice of said meeting, or, if
not so specified, at the place where said meeting is to be held. The lList shall also be
produced and kept at the time and place of said meeting during the whole time thereof,
and may be inspected by any stockholder of record who shall be present thereat. The stock
ledger shall be the only evidence as to who are the stockholders entitled to examine the
stock ledger. such list or the books of the Corporation, or to vote in person or by proxy at
any meeting of stockholders.

Section 10. Inspectors of Votes. At each meeting of the stockholders, the chairman
of such meeting may appoint two Inspectors of Votes to act thereat, unless the Board of
Directors shall have theretofore made such appointments. Each Inspector of Votes so
appointed shall first subscribe an oath or affirmation faithfully to execute the duties of an
Inspector of Votes at such meeting with strict impartiality and according to the best of his
ability. Such Inspectors of Votes, if any, shall take charge of the ballots, if any, at such
meeting and, after the balloting thereat on any question, shall count the ballots cast
thereon and shall make a report in writing to the secretary of such meeting of the results
thereof. An Inspector of Votes need not be a stockholder of the Corporation. and any officer
of the Corporation may be an Inspector of Votes on any question other than a vote for or
against his election to any position with the Corporation or on any other question in which
he may be directly interested.

Section 11. Actions Without a Meeting. Any action required to be taken at any
annual or special meeting of stockholders of the Corporation, or any action which may be
taken at any annual or special meeting of stockholders, may be taken without a meeting,
without prior notice, and without a vote if a consent in writing, setting forth the action so
taken, shall be signed by the holders of outstanding stock having not less than the
minimum number of votes that would be necessary to authorize or take such action at a




meeting at which all shares entitled to vote thereat were present and voted. Prompt notice
of the taking of the corporate action without a meeting by less than unanimous wntten
consent shall be given to those stockholders who have not consented in wrniting.

Se~tion 12. Notices of Meetings and Consents. Every stockholder shall furnish the
Secretary ¢f the Corporation with an address at which notices of meetings and notices and
consent material with respect to proposed corporate action without a meeting and all other
corporate communications may be served on or mailed to such stockholder. Service of
notice is complete upon mailing. Personal delivery to any officer of a corporation or
association or to any member of a partnership 1s delivery to such corporation, association
or partnership.

ARTICLE Il
BOARD OF DIRECTORS

Section 1. Powers. The business and affairs of the Corporation shall be managed by
its Board of Directors, which shall have and may exercise all such powers of the
Corporation and do all such lawful acts and things as are not by statute, the Certificate of
Incorporation, or these By-laws directed or required to be exercised or done by the
stockholders.

Section 2. Number, Qualification,_and Term of Office. The Board of Directors shall
consist of one or more members. The initial Board of Directors shall consist of the
Directors named in the Certificate of Incorporation. Thereafter, within the limits above
specified. the number of Directors which shall constitute the whole Board of Directors shall
be determined by resolution of the Board of Directors or by the stockholders at any annual
or special meeting or otherwise pursuant to action of the stockholders. Directors need not
be stockholders. The directors shall be elected at the annual meeting of the stockholders,
except as provided in Sections 4 and 5 of this Article III, and each director elected shall
hold office until the annual meeting next after his election and until his successor is duly
elected and qualified, or until his death or retirement or until he resigns or is removed in
the manner hereinafter provided. Such election shall be by written ballot.

Section 3. Resignations. Any director may resign at any time by giving written
notice of his resignation to the Corporation. Any such resignation shall take effect at the
time specified therein, or if the time when it shall become effective shall not be specified
therein, then it shall take effect immediately upon its receipt by the Secretary. Unless

otherwise specified therein, the acceptance of such resignation shall not be necessary to
make it effective.

Section 4. Removal of Directors. Any director may be removed, either with or
without cause, at any time, by the affirmative vote by written ballot of a majority in voting
interest of the stockholders of record of the Corporation entitled to vote, given at an annual
meeting or at a special meeting of the stockholders called for that purpose. The vacancy in
the Board of Directors caused by any such removal shall be filled by the stockholders at

such meeting or, if not so filled, by the Board of Directors as provided in Section 5 of this
Article IIL




Section 5. Vacancies. Vacancies and newly created directorships resulting from any
increase 1n the authorized number of directors may be filled by a majority of the directors
then in office though less than a quorum, or by a sole remaining director, and the directors
so chosen shall hold office until the annual meeting next after their election and untu their
successors are elected and qualified, unless sooner displaced. If there are no directors in
office. then an elect’on of directors may be held i1n the manner provided by stitute.

MEETINGS OF THE BOARD OF DIRECTORS

Section 6. Place of Meetings. The Board of Directors of the Corporation may hold
meetings, both regular and special, either within or without the State of Delaware.

Section 7. Annual Meetings. The first meeting of each newly elected Board of
Directors shall be held immediately following the annual meeting of stockholders, and no
notice of such meeting shall be necessary to the newly elected directors in order legally to
constitute the meeting, provided a quorum shall be present. In the event such meeting 1s
not held immediately following the annual meeting of stockholders, the meeting may be
held at such time and place as shall be specified in a notice given as hereinafter provided
for special meetings of the Board of Directors. or as shall be specified in a written waiver
signed by all of the directors.

Section 8. Regular Meetings. Regular meetings of the Board of Directors may be
held without notice at such time and at such place as shall from time to time be
determined by the Board of Directors.

Section 9. Special Meetings: Notice. Special meetings of the Board of Directors may
be called by the Chairman of the Board, the President, or the Secretary on 24 hours' notice
to each director, either personally or by telephone or by mail, telegraph, telex, cable,
wireless, or other form of recorded communication; special meetings shall be called by the
Chairman of the Board, the President, or the Secretary in like manner and on like notice
on the written request of any director. Notice of any such meeting need not be given to any
director, however, if waived by him in writing or by telegraph, telex, cable, wireless, or
other form of recorded communication, or if he shall be present at such meeting.

Section 10. Quorum and Manner of Acting. At all meetings of the Board of
Directors, a majority of the directors at the time in office (but not less than one-third of the
whole Board of Directors) shall constitute a quorum for the transaction of business, and the
act of a majority of the directors present at any meeting at which a quorum is present shall
be the act of the Board of Directors, except as may be otherwise specifically provided by
statute or by the Certificate of Incorporation. If a quorum shall not be present at any
meeting of the Board of Directors, the directors present thereat may adjourn the meeting

from time to time, without notice other than announcement at the meeting, until a quorum
shall be present.

Section 11. Remuneration. Unless otherwise expressly provided by resolution
adopted by the Board of Directors, none of the directors shall, as such, receive any stated
remuneration for his services; but the Board of Directors may at any time and from time to
time by resolution provide that a specified sum shall be paid to any director of the
Corporation, either as his annual remuneration as such director or member of any
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committee of the Board of Directors or as remuneration for his attendance at each meeting
of the Board of Directors or any such committee. The Board of Directors may also Likewise
provide that the Corporation shall reimburse each director for any expenses paid by hum on
account of his attendance at any meeting. Nothing in this Section 11 shall be construed to
preclude any director from serving the Corporation in any other capacity and recziving
rermuneration thereof.

COMMITTEES OF DIRECTORS

Section 12. Executive Committee; How Constituted and Powers. The Board of
Directors may in its discretion, by resolution passed by a majonty of the whole Board of
Directors, designate an Executive Committee consisting of one or more of the directors of
the Corporation. Subject to the provisions of Section 141 of the General Corporation Law
of the State of Delaware, the Certificate of Incorporation, and these By-laws, the Executive
Committee shall have and may exercise, when the Board of Directors 1s not i1n session, all
the powers and authority of the Board of Directors in the management of the business and
affairs of the Corporation, and shall have the power to authorize the seal of the
Corporation to be affixed to all papers which may require it; but the Executive Commuittee
shall not have the power to fill vacancies in the Board of Directors, the Executive Com-
mittee, or any other committee of directors or to elect or approve officers of the
Corporation. The Board of Directors shall have the power at any time, by resolution
passed by a majonity of the whole Board of Directors, to change the membership of the
Executive Committee, to fill all vacancies in it, or to dissolve it, either with or without
cause.

Section 13. Organization. The Chairman of the Executive Committee, to be
selected by the Board of Directors, shall act as chairman at all meetings of the Executive
Committee and the Secretary shall act as secretary thereof. In case of the absence from
any meeting of the Executive Committee of the Chairman of the Executive Committee or
the Secretary, the Executive Committee may appoint a chairman or secretary, as the case
may be, of the meeting.

Section 14. Meetings. Regular meetings of the Executive Committee, of which no
notice shall be necessary, may be held on such days and at such places, within or without
the State of Delaware, as shall be fixed by resolution adopted by a majority of the
Executive Committee and communicated in writing to all its members. Special meetings of
the Executive Committee shall be held whenever called by the Chairman of the Executive
Committee or a majority of the members of the Executive Committee then in office. Notice
of each special meeting of the Executive Committee shall be given by mall, telegraph, telex,
cable, wireless, or other form of recorded communication or be delivered personally or by
telephone to each member of the Executive Committee not later than the day before the
day on which such meeting is to be held. Notice of any such meeting need not be given to
any member of the Executive Committee, however, if waived by him in writing or by
telegraph, telex, cable, wireless, or other form of recorded communication, or if he shall be
present at such meeting; and any meeting of the Executive Committee shall be a legal
meeting without any notice thereof having been given, if all the members of the Executive
Committee shall be present thereat. Subject to the provisions of this Article 111, the

Executive Committee, by resolution adopted by a majority of the whole Executive Commit-
tee, shall fix its own rules of procedure.
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Section 15. Quorum and Manner of Acting. A majonty of the Executive Commuttee
shall constitute a quorum for the transaction of business. and the act of a majority of those
present at a meeting thereof at which a quorum is present shall be the act of the Executive
Committee.

Section 16. Other Committees. The Board of Directors may, by resolution or
resolutions passed by a majonty of the whole Board of Directors, designate one or more
other committees consisting of one or more directors of the Corporation, which, to the
extent provided in said resolution or resolutions, shall have and manage. exercise, subject
to the provisions of Section 141 of The General Corporation Law of the State of Delaware,
the Certificate of Incorporation, and these By-laws, the powers and authority of the Board
of Directors 1n the management of the business and affairs of the Corporation. and shall
have the power to authorize the seal of the Corporation to be affixed to all papers which
may require it; but no such committee shall have the power to fill vacancies in the Board of
Directors, the Executive Committee, or any other committee or in their respective member-
ship, to appoint or remove officers of the Corporation, or to authorize the issuance of shares
of the capital stock of the Corporation, except that such a committee may, to the extent
provided 1n said resolutions, grant and authorize options and other rights with respect to
the common stock of the Corporation pursuant to and in accordance with any plan
approved by the Board of Directors. Such committee or committees shall have such name
or names as may be determined from time to time by resolution adopted by the Board of
Directors. A majority of all the members of any such committee may determine 1its action
and fix the time and place of its meetings and specify what notice thereof, if any, shall be
given, unless the Board of Directors shall otherwise provide. The Board of Directors shall
have power to change the members of any such committee at any time to fill vacancies, and
to discharge any such committee, either with or without cause, at any time.

Section 17. Alternate Members of Committees. The Board of Directors may

designate one or more directors as alternate members of the Executive Committee or any
other committee, who may replace any absent or disqualified member at any meeting of the
committee, or if none be so appointed, the member or members thereof present at any
meeting and not disqualified from voting, whether or not he or they constitute a quorum,
may unamimously appoint another member of the Board of Directors to act at the meeting
in the place of any such absent or disqualified member.

Section 18. Minutes of Committees. Each committee shall keep regular minutes of
its meetings and proceedings and report the same to the Board of Directors at the next
meeting thereof.

GENERAL

Section 19. Actions Without a Meeting. Unless otherwise restricted by the
Certificate of Incorporation or these By-laws, any action required or permitted to be taken
at any meeting of the Board of Directors or of any committee thereof may be taken without
a meeting, if all members of the Board of Directors or committee, as the case may be,
consent thereto in writing, and the writing or writings are filed with the minutes of
proceedings of the Board of Directors or the committee.




Section 20. Presence at Meetings bv Means of Communmnications Equipment.
Members of the Board of Directors, or of any committee designated by the Board of

Directors, may participate in a meeting of the Board of Directors or such committee by
means of conference telephone or similar cormmunications equpment by means of which all
persons participating in the meeting can hcar each other, and participation 1n a meeting
conducted pursuant to this Section 20 shall constitute presence in person at such meeting

ARTICLE IV
NOTICES

Section 1. Type of Notice. Whenever, under the provisions of any apphcable
statute, the Certificate of Incorporation, or these By-laws, notice 1s required to be given to
any director or stockholder, it shall not be construed to mean personal notice, but such
notice may be given in writing, in person or by mail, addressed to such director or
stockholder, at his address as it appears on the records of the Corporation, with postage
thereon prepaid, and such notice shall be deemed to be given at the time when the same
shall be deposited in the United States mail. Notice to directors may also be given in any
manner permitted by Article III hereof and shall be deemed to be given at the time when
first transmitted by the method of communication so permitted.

Section 2. Waiver of Notice. Whenever any notice is required to be given under the
provisions of any applicable statute, the Certificate of Incorporation, or these By-laws, a
waiver thereof in writing, signed by the person or persons entitled to said notice, whether
before or after the time stated therein, shall be deemed equivalent thereto, and
transmission of a waiver of notice by a director or stockholder by mail, telegraph, telex,
cable, wireless, or other form of recorded communication may constitute such a waiver.

ARTICLE V
OFFICERS

Section 1. Elected and Appointed cers. The elected officers of the Corporation
shall be a President, one or more Vice Presidents, with or without such descriptive titles as
the Board of Directors shall deem appropriate, a Secretary, and a Treasurer, and, if the
Board of Directors so elects, a Chairman of the Board (who shall be a director). The Board
of Directors or the Executive Committee of the Board of Directors by resolution also may
appoint a Controller, one or more Assistant Vice Presidents, Assistant Treasurers,
Assistant Secretaries and Assistant Controllers. and such other officers and agents as from
time to time may appear to be necessary or advisable in the conduct of the affairs of the
Corporation. Any person may hold two or more offices.

Section 2. Time of Election or Appointment. The Board of Directors at its annual

meeting shall elect or appoint, as the case may be, the officers to fill the positions
designated in order pursuant to Section 1 of this Article V. Officers of the Corporation may
also be elected or appointed, as the case may be, at any other time.

Section 3. Salaries of Elected Officers. The salaries of all elected officers of the
Corporation shall be fixed by the Board of Directors.




Section 4. Term. Each officer of the Corporation shall hold his office unty his
successor is duly elected or appointed and qualified or until his earlier resignation or
removal. Any officer may resign at any time upon written notice to the Corporation. Anyv
officer elected or appointed by the Board of Dirzctors or the Executive Committee mayv be
removed at any time by the affirmative vote of 2 majority of the whole Board of Directors
Any vacancy occurring in any office of the Corporution by death. resignation. removal. or
otherwise may be filled by the Board of Directors or the appropriate committee thereof.

Section 5. Duties of the Chairman of the Board. The Chairman of the Board. if one
be elected, shall preside when present at all meetings of the Board of Directors and, with
the approval of the President, may preside at meetings of the stockholders. He shall advise
and counsel the President and other officers of the Corporation, and shall exercise such
powers and perform such duties as shall be assigned to or required of him from time to
time by the Board of Directors.

Section 6. Duties of the President. The President shall be the chuef executive officer
of the Corporation and, subject to the provisions of these By-laws, shall have general
supervision of the affairs of the Corporation and shall have general and active control of all
its business. He shall preside, when present, at all meetings of stockholders, except when
the Chairman of the Board presides with the approval of the President and as may
otherwise be provided by statute, and, in the absence of any other person designated
thereto by these Byv-laws, at all meetings of the Board of Directors. He shall see that all
orders and resolutions of the Board of Directors and the stockholders are carned into
effect. He shall have general authority to execute bonds, deeds, and contracts in the name
of the Corporation and affix the corporate seal thereto; to sign stock certificates: to cause
the employment or appointment of such employees and agents of the Corporation as the
proper conduct of operations may require, and to fix their compensation, subject to the pro-
visions of these By-laws; to remove or suspend any employee or agent who shall have been
employed or appointed under his authority or under authority of an officer subordinate to
him: to suspend for cause, pending final action by the authority which shall have elected or
appointed him, any officer subordinate to the President; and, in general, to exercise all the
powers and authority usually appertaining to the chief executive officer of a corporation,
except as otherwise provided in these By-laws.

Section 7. Duties of Vice Presidents. The Vice Presidents shall perform such duties
and have such powers as the Board of Directors or the President may from time to time
prescribe. In the absence of the President or in the event of his inability or refusal to act,
the Vice President (or in the event there may be more than one Vice President, the Vice
Presidents in the order designated, or in the absence of any designation, then in the order
of their election) shall perform the duties of the President and, when so acting, shall have
all the powers of and be subject to all the restrictions upon the President.

Section 8. Duties of the Secretary. The Secretary shall attend all meetings of the
Board of Directors and all meetings of the stockholders and record all the proceedings of
the meetings of the Corporation and of the Board of Directors in a book to be kept for that
purpose and shall perform like duties for the Executive Committee or other standing
committees when required. He shall give, or cause to be given, notice of all meetings of the
stockholders and special meetings of the Board of the Directors, and shall perform such
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other duties as may be prescribed by the Board of Directors or the President, under whose
supervision he shall be. He shall have custody of the corporate seal of the Corporation, and
he, or an Assistant Secretary, shall have the authonty to affix the same to any instrument
requiring it, and when so affixed, it may be attested by his signature or by the signature of
such Assistant Secretary. The Board of Directors may give general authonty to any other
ofScer to affix the seal of the Corporation and to attest the affixing by his signature. The
Secretary shall keep and account for all books, documents, papers, and records of the
Corpcration, except those for which some other officer or agent 1s properly accountable. He
shall have authority to sign stock certificates and shall generally perform all the duties
usually appertaining to the office of the secretary of a corporation.

Section 9. Duties of the Treasurer. The Treasurer shall have the custody of the
corporate funds and securities and shall keep full and accurate accounts of receipts and
disbursements 1n books belonging to the Corporation and shall deposit all moneys and
other valuable effects in the name and to the credit of the Corporation in such depositories
as may be designated by the Board of Directors. He shall disburse the funds of the
Corporation as may be ordered by the Board of Directors, taking proper vouchers for such
disbursements, and shall render to the President and the Board of Directors, at its regular
meetings or when the Board of Directors so requires, an account of all his transactions as
Treasurer and of the financial condition of the Corporation. If required by the Board of
Directors, he shall give the Corporation a bond (which shall be renewed every six years) in
such sum and with such surety or sureties as shall be satisfactory to the Board of Directors
for the faithful performance of the duties of his office and for the restoration to the
Corporation, 1n case of his death, resignation, retirement, or removal from office, of all
books, papers, vouchers, money, and other property of whatever kind in his possession or
under his control belonging to the Corporation. The Treasurer shall be under the
supervision of the Vice President in charge of finance, if one is so designated, and he shall
perform such other duties as may be prescribed by the Board of Directors, the President, or
any such Vice President in charge of finance.

Section 10. Duties of Qther Officers. The duties of such other officers and agents as
the Board of Directors may appoint shall be set forth in the resolution creating such office
or in a subsequent resolution.

ARTICLE V1
INDEMNIFICATION

Section 1. Actions QOther Than by or in the Right of the Corporation. The
Corporation shall indemnify any person who was or is a party or is threatened to be made
a party to any threatened, pending, or completed action, suit, or proceeding, whether civil,
criminal, administrative, or investigative (other than an action by or in the right of the
Corporation), by reason of the fact that he is or was a director, officer, employee, or agent of
the Corporation, or is or was serving at the request of the Corporation as a director, officer,
employee, or agent of another corporation, partnership, joint venture, trust, or other
enterprise, against expenses (including attorneys’ fees), judgments, fines, and amounts
paid in settlement actually and reasonably incurred by him in connection with such action,
suilt, or proceeding, if he acted in good faith and in a manner he reasonably believed to be
1n or not opposed to the best interests of the Corporation and, with respect to any criminal
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action or proceeding, had no reasonable cause to believe his conduct was unlawful. The
termination of any action, suit, or proceeding by judgment, order, settlement, conviction, or
upon a plea of polo contendere or its equivalent, shall not, of itself, create a presumption
that the person did not act in good faith and in a manner which he reasonably beheved w
be in or not opposed to the best interests of the Corporation or, with respect to any criminal
action or proceeding, that he had reasonable cause to believe thar his conduct was
unlawfui.

Section 2. Actions bv or in the Right of the Corporation. The Corporation shall
indemnify any person who was or 1s a party or is threatened to be made a party to any
threatened, pending, or completed action or suit by or in the nght of the Corporation to
procure a judgment in its favor by reason of the fact that he is or was a director, officer,
employee, or agent of the Corporation, or is or was serving at the request of the
Corporation as a director. officer, employee, or agent of another corporation, partnership,
joint venture, trust, or other enterprise against expenses (including attorneys’ fees)
actually and reasonably incurred by him in connection with the defense or settlement of
such action or suit, if he acted in good faith and in a manner he reasonably belhieved to be
in or not opposed to the best interests of the Corporation, except that no indemnification
shall be made in respect of any claim, issue, or matter as to which such person shall have
been adjudged to be liable to the Corporation unless and only to the extent that the Court
of Chancery of Delaware or the court in which such action or suit was brought shall deter-
mine upon application that, despite the adjudication of Liability but in view of all the
circumstances of the case, such person is fairly and reasonably entitled to indemmty for
such expenses which the Court of Chancery of Delaware or such other court shall deem
proper.

Section 3. Determination of Right to Indemnification. Any indemnification under
Sections 1 or 2 of this Article VI (unless ordered by a court) shall be made by the

Corporation only as authorized in the specific case upon a determination that indem-
nification of the director, officer, employee, or agent is proper in the circumstances because
he has met the applicable standard of conduct set forth in Sections 1 or 2 of this Article VI.
Such determination shall be made (i) by the Board of Directors by a majority vote of a
quorum consisting of directors who were not parties to such action, suit, or proceeding, or
(1) if such a quorum is not obtainable, or, even if obtainable if a quorum of disinterested
directors so directs, by independent legal counsel in a written opinion, or (iii) by the
stockholders.

Section 4. Right to Indemnification. Notwithstanding the other provisions of this
Article VI, to the extent that a director, officer, employee, or agent of a corporation has
been successful on the merits or otherwise in defense of any action, suit, or proceeding
referred to in Sections 1 or 2 of this Article V1, or in defense of any claim, issue, or matter
therein, he shall be indemnified against expenses (including attorneys' fees) actually and
reasonably incurred by him in connection therewith.

Section 5. Prepaid Expenses. Expenses incurred by an officer or director in
defending a civil or criminal action, suit, or proceeding may be paid by the Corporation in
advance of the final disposition of such action, suit, or proceeding upon receipt of an
undertaking by or on behalf of such director or officer, to repay such amount if it shall
ultimately be determined he is not entitled to be indemnified by the Corporatxon as
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authorized in this Article IV. Such expenses incurred by other employees and agents may
be so paid upon such terms and conditions, if any, as the Board of Directors deems
appropriate.

Section 6. Nther Rights and Remedies. The indemnification and advancement of
expenses provided hy, or granted pursuant to, this Article VI shall not be de« med exclusive
of any other rights to which any person seeking indemnification or advancement of
expenses may be entitled under any By-law, agreement, vote of stockholders or
disinterested directors, or otherwise, both as to action in his official capacity and as to
action in another capacity while holding such office, and shall continue as to a person who
has ceased to be a director, officer, employee, or agent and shall inure to the benefit of the
heirs, executors and administrators of such a person.

Section 7. Insurance. Upon resolution passed by the Board of Directors, the
Corporation may purchase and maintain insurance on behalf of any person who is or was a
director, officer, employee, or agent of the Corporation, or is or was serving at the request
of the Corporation as a director, officer, employee, or agent of another corporation,
partnership, joint venture, trust, or other enterprise against any liability asserted against
him and incurred by him in any such capacity, or arising out of his status as such, whether
or not the Corporation would have the power to indemnify him against such liability under
the provisions of this Article VI.

Section 8. Mergers. For purposes of this Article VI, references to "the Corporation"
shall include, in addition to the resulting or surviving corporation, constituent corporations
(including any constituent of a constituent) absorbed in a consolidation or merger which, if
its separate existence had continued, would have had power and authority to indemnify its
directors, officers, employees, or agents, so that any person who is or was a director, officer,
employee, or agent of such constituent corporation or is or was serving at the request of
such constituent corporation as a director, officer, employee, or agent of another
corporation, partnership, joint venture, trust, or other enterprise shall stand in the same
position under the provisions of this Article VI with respect to the resulting or surviving
corporation as he would have with-respect to such constituent corporation if its separate
existence had continued.

Section 9. Definitions. For the purposes of this Article VI, all words and phrases
used herein shall have the meanings ascribed to them under Section 145 of the General
Corporation Law of the state of Delaware.

ARTICLE VTI
CERTIFICATES REPRESENTING STOCK

Section 1. Right to Certificate. Every holder of stock in the Corporation shall be
entitled to have a certificate, signed by, or in the name of the Corporation by, the
Chairman of the Board, the President, or a Vice President and by the Treasurer or an
Assistant Treasurer or the Secretary or an Assistant Secretary of the Corporation,
certifying the number of shares owned by him in the Corporation. If the Corporation shall
be authorized to issue more than one class of stock or more than one series of any class, the
powers, designations, preferences, and relative, participating, optional, or other special
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rights of each class of stock or series thereof and the qualifications, himitations. or
restrictions of such preferences or nghts shall be set forth in full or summarized on the face
or back of the certificate which the Corparation shall issue to represent such class or series
of stock; provided, that, except as otherwise provided in Section 202 of the General
Corporation Law of the Ctate of Delaware, in Lieu of the foregoing requirements, there may
be set forth on the face ¢t back of the certificate which the Corporation shall 1ssue ‘o
represent such class or ser.es of stock a statement that the Corporation will furrush
withcut charge to each stockholder who so requests the powers, designations, preferences.
and relative, participating, optional, or other special nghts of each class of stock or senes
thereof and the qualifications, Limitations, or restrictions of such preferences or rights.

Section 2. Facsimile Signatures. Any of or all the signatures on the certificate may
be facsimile. In case any officer, transfer agent, or registrar who has signed or whose
facsimue signature has been placed upon a certificate shall have ceased to be such officer.
transfer agent, or registrar before such certificate 1s issued, it may be 1ssued by the
Corporation with the same effect as if he were such officer, transfer agent, or regqistrar at
the date of 1ssue.

Section 3. New Certificates. The Board of Directors may direct a new certificate or
certificates to be issued in place of any certificate or certificates theretofore 1ssued by the
Corporation and alleged to have been lost, stolen, or destroyed, upon the making of an
affidavit of that fact by the person claiming the certificate of stock to be lost, stolen, or
destroyed. When authorizing such 1ssue of a new certificate or certificates, the Board of
Directors may, in its discretion and as a condition precedent to the issuance thereof,
requre the owner of such lost, stolen, or destroyed certificate or certificates, or his legal
representative, to advertise the same in such manner as it shall require or to give the
Corporation a bond in such sum as it may direct as indemnity against any claim that may
be made against the Corporation with respect to the certificate alleged to have been lost,
stolen, or destroyed or the issuance of such new certificate.

Section 4. Transfers. Upon surrender to the Corporation or the transfer agent of
the Corporation of a certificate for shares duly endorsed or accompanied by proper evidence
of succession, assignation, or authority to transfer, it shall be the duty of the Corporation,
subject to any proper restrictions on transfer, to issue a new certificate to the person
entitled thereto, cancel the old certificate, and record the transaction upon its books.

Section 5. Record Date. In order that the Corporation may determine the
stockholders entitled to notice of or to vote at any meeting of stockholders or any
adjournment thereof, or to express consent to corporate action in writing without a
meeting, or entitled to receive payment of any dividend or other distribution or allotment of
any nights, or entitled to exercise any rights in respect of any change, conversion or
exchange of stock or for the purpose of any other lawful action, the Board of Directors may
fix, in advance, a record date, which shall not be less than 10 or more than 60 days before
the date of such meeting or any other action. A determination of stockholders of record
entitled to notice of or to vote at a meeting of stockholders shall apply to any adjournment

of the meeting; provided, however, that the Board of Directors may fix a new record date
for the adjourned meeting. )
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Section 6. Registered Stockholders. The Corporation shall be entitled to recognuze
the exclusive night of a person registered on its books as the owner of shares to receive
dividends, and to vote as such owner, and to hold Liable for calls and assessments a person
registered on its books as the owner of shares, and shall not be bound to recognize any
equitable or other claim to or int:rest in such share or shares on the part of any other
person, whether or not provided ty the laws of the State of Delaware.

ARTICLE VIII

CORPORATE RECORDS

Section_ 1. Location. The books, accounts and records of the corporation may be
kept at such place or places within or without the State of Delaware as the Board of
Directors may from time to time determine.

Section 2. Inspection. The books, accounts and records of the corporation shall be
open to inspection by any member of the Board of Directors at all times. Any stockholder
of record of the Corporation, upon written demand under oath stating the purpose thereof,
shall have the right to inspect in person or by agent or attorney, duning usua!l business
hours, for any proper purpose, the Corporation’'s stock ledger, a list of its stockholders and
its other books and records and to make copies or extracts therefrom. A proper purpose
shall mean a purpose reasonably related to such person's interest as a stockholder.

Section 3. Fiscal Year. The fiscal year of the Corporation shall end on December 31
of each year.

Section 4. Corporate Sea]. The corporate seal shall have inscribed thereon the
name of the Corporation, the year of its organization, and the word "Delaware.” The seal
may be used by causing it or a facsimile thereof to be impressed, affixed, reproduced, or
otherwise.

ARTICLE IX
GENERAL PROVISIONS

Section 1. Dividends. Dividends upon the capital stock of the Corporation, if any,
subject to the provisions of the Certificate of Incorporation, may be declared by the Board
of Directors (but not any committee thereof) at any regular meeting, pursuant to law.
Dividends may be paid in cash, in property, or in shares of the capital stock, subject to the
provisions of the Certificate of Incorporation.

Section 2. Reserves. Before payment of any dividend, there may be set aside out of
any funds of the Corporation available for dividends such sum or sums as the Board of
Directors from time to time, in their absolute discretion, thinks proper as a reserve or
reserves to meet contingencies, or for equalizing dividends, or for repairing or maintaining
any property of the Corporation, or for such other purpose as the Board of Directors shall
think conducive to the interest of the Corporation, and the Board of Directors may modify
or abolish any such reserve in the manner in which it was created.
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Section 3. Annual Statement. The Board of Directors shall present at each annual
meeting, and at any special meeting of the stockholders when called for by vote of the
stockholders, a full and clear statement of the business and condition of the Corporation.

Section 4. Depositories. The Boari of Directors shall appoint banks. trust
companies, or other depositories in which :-hall be deposited from time to time the monev
or securities of the corporation.

Section 5. Checks, Drafts and Notes. All checks, drafts, or other orders for the
payment and all notes or other evidences of indebtedness issued in the name of the
corporation shall be signed by such officer or officers or agent or agents as shall from time
to time be designated by resolution of the Board of Directors or by an officer appointed by
the Board of Directors.

ARTICLE X
AMENDMENTS

These By-laws may be altered, amended, or repealed or new By-laws may be
adopted by the stockholders or by the Board of Directors at any regular meeting of the
stockholders or the Board of Directors or at any special meeting of the stockholders or the
Board of Directors if notice of such alteration, amendment, repeal, or adoptxon of new
By-laws be contained in the notice of such special meeting.
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VERIFICATION OF APPLICANT

D'k-"'"",to‘} © Q Co lwm&n'q
SFATE-OF

COUNTY-OF
C,\{'Y o$ Wab—lftlﬂj-ifon

I, B. Kelly Kiser , being first duly sworn, state that I am Vice President Legal and
Regulatory Affairs of Digital Broadband Communications, Inc., the Applicant herein; that I have
reviewed the matters set forth in the Application and Exhibits and the statements contained
therein are true to the best of my knowledge, except as to those matters which are stated on
information or belief, and as to those matters I believe them to be true.

Digital Broadband Communications, Inc.

n B laell

Sworn to and subscribed before me this_6 " day of Ccky,, ,20 0 ©

(ct«/‘.mﬂﬂ/ {/ﬂhﬂ’m,x/

Notary Public

My Commission Expires: © - 3t~ <




