
FRANCHISE AGREEMENT JUN 9 2QM 
PUBLIC SERVICE 

r,cl)h/kAtSSOha 

THIS FRANCHISE AGREEMENT, is made and executed this 9‘” day of May, 2008 by 

and between the City of Bowling Green, Kentucky (sometimes referred to herein as the “City,”) 

and Atmos Energy Corporation (referred to herein as “Franchisee”). 

WITNESSETH: 

WHEREAS, the existing natural gas franchise between the City of Bowling Green, 

Kentucky, and Atrnos Energy Corporation expires February 2,2008; and, 

WHEREAS, the Constitution of the Commonwealth of Kentucky, Sections 163 and 164, 

and Chapter 96 of the Kentucky Revised Statutes, authorize municipal corporations to require 

public utilities, including providers of natural gas within their boundaries, to operate under 

franchise agreements and to grant utilities the right to use public right-of-way on such terms and 

conditions as are deemed reasonable and necessary; and fk-ther KRS 82.082 authorizes the City 

to exercise any and all powers within its boundaries that are not in conflict with the Kentucky 

Constitution or state statutes; and, 

WHEREAS, the Board of Commissioners of the City of Bowling Green hereby finds and 

determines that the construction, operation, maintenance and use of a natural gas franchise over, 

across or under public rights-of-way in the City benefits such utility and the customers it serves 

and the Board further finds and determines that the construction, installation, removal, 

maintenance and/or repair of utility-owned facilities and other infrastructure does periodic and 

unavoidable disturbance that gradually results in the degradation of the City’s streets and 

sidewalks for which the City is entitled to reasonable compensation in order to offset and recover 
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the costs of reconstructing, removing, repairing or resurfacing damaged public rights-of-way; 

and, 

WHEREAS, in order to protect the health, safety and welfare of the citizens of the City, 

to protect and preserve the City’s public right-of-way and infrastructure and to provide for the 

orderly administration of the franchise contemplated herein, it is necessary and appropriate to 

require the Franchisee to conduct its business and operations in a lawfiil manner in compliance 

with the terns and conditions set forth hereinbelow; and, 

WHEREAS, the City duly advertised, in accordance with all applicable law, a public 

notice of the sale of this franchise and solicited sealed bids therefore; and, 

WHEREAS, the City has determined that Atnios Energy Corporations’s bid was the 

highest and best bid and pursuant to City Ordinance No. BG2008-20 is granting this franchise to 

Atmos Energy Corporation. 

NOW, THEREFORE, FOR GOOD AND VALUABLE CONSIDERATION, THE 

RECEIPT AND SLJFFICIENCY OF WHICH IS HEREBY ACKNOWLEDGED, THE 

PARTIES AGREE AS FOLLOWS: 

Section 1. DEFINITIONS: 

As used in this Agreement, the following words and phrases shall have the following 

meanings : 

(A) “Francliise~y shall mean the rights and privileges granted by the City to Franchisee 

under the terms and provisions of this Agreement. 

(B) 

(C) 

“Franchisee” shall mean Atinos Energy Corporation. 

“Public Right-of- Way” shall mean the surface, the airspace above the surface and 

area below the surface of any street, highway, alley, avenue, boulevard, sidewalk, 
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pedestriadbicycle lane or trail, driveway, bridge, utility easement or any other public ways 

owned, dedicated by plat, occupied or used by the public for vehicular or pedestrian 

transportation or access. 

(D) “Gross Revenues” shall mean all gross cash receipts for Kentucky Public Service 

Commission Regulated Natural Gas Distribution Services for domestic, commercial or industrial 

consumption within the corporate limits of the City. 

(E) “Gas Distribution System” shall mean the system of works, pipes, pipelines, 

facilities, fixtures, apparatus, lines, rnacliinery, equipment, structures, appliances, appurtenances 

or other infrastructure reasonably necessary for the storage, transportation, distribution or sale of 

natural, artificial or mixed gas to residential and commercial customers and the public generally, 

within the corporate boundaries of the City. 

(F) “Force Majeure” shall mean any and all causes beyond the control and without 

the fault or negligence of Franchisee. Such causes shall include but not be limited to acts of God, 

acts of the public enemy, insurrections, terrorism, riots, labor disputes, boycotts, labor and 

material shortages, fires, explosions, flood, breakdowns of or damage to equipment of facilities, 

interruptions to transportation, embargoes, acts of military authorities, or otlier causes of a 

similar nature whether or not foreseen or foreseeable wliich wholly or partly prevent Franchisee 

from performing one or more of its obligations hereunder. 

Section 2. CREATION OF FRANCHISE: 

(A) There is hereby created and granted unto Franchisee a non-exclusive franchise to 

enter upon, acquire, construct, operate, maintain and repair in the public riglit-of-way of the City, 

a gas distribution system within the corporate boundaries of the City, subject to the provisions of 

this Agreement. The franchise granted hereunder shall be extended to territories that are 
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annexed within the City upon the same terns and conditions herein, subject to the approval of 

the state regulatory authorities, if any such approval is required. 

(B) The franchise granted to Franchisee by the City shall not be exclusive and the 

City reserves the right to grant a similar franchise to any other person or entity at any time. In 

the event the City shall grant to another person or entity during the term hereof a franchise for a 

gas distribution system within the corporate boundaries of the City similar to the one herein 

granted to Franchisee, it is agreed that the teiins of any such franchise agreement shall be no 

more favorable to such new additional Franchisee than those terns contained in this Agreement. 

Additioiially, it is agreed that any such new/additional Franchisee shall have no right to use any 

portion of the gas distribution system of this Franchisee without this Franchisee’s written 

consent. 

Section 3. TERM OF FRANCHISE: 

Tlie franchise created herein shall be for a term of ten ( I O )  years froin the date of this 

Agreement. 

Section 4. FRANCHISEE’S RIGHTS IN AND TO PUBLIC RIGHT-OF-WAY: 

Tlie Franchisee shall have the right and privilege of constructing, erecting, laying, 

operating, maintaining, replacing, removing and/or repairing a gas distribution system through, 

along, across and under the public right-of-way within the corporate boundaries of the City as it 

now exists or may hereafter be constructed or extended, subject to the inherent police powers 

conferred upon or reserved unto the City and the provisions of this Agreement. 

Section 5.  OPERATION OF FRANCHISE SYSTEM; EXCAVATION OF PUBLIC 

RIGHT-OF-WAY: 

(A) The gas distribution system of the Franchisee shall, at all times, be installed, 
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operated and maintained in good working condition as will enable the Franchisee to hrnish 

adequate and continuous service to all of its residential, commercial aiid industrial customers. 

The distribution system shall be designed, installed, constructed and replaced in locations and at 

depths which comply with all applicable federal and state laws and regulations regarding 

minirnurn safety standards for design, construction, maintenance aiid operation of gas 

distribution systems. 

(B) The Franchisee shall have the riglit to disturb, break, and excavate in the public 

right-of-way of the City as may be reasonable and necessary to provide the service authorized by 

this franchise subject to the provisions of this Agreement and the provisions of the applicable 

City Code of Ordinances. 

(C) Pursuant to tlie provisions of Section 21-4 of the City’s Code of Ordinances, 

Franchisee agrees to give prior notification to the City’s Department of Public Works of any 

construction work by Franchisee on or in any public right-of-way (including streets, sidewalks, 

curbs, gutters, drainage facilities or other street installations) that will necessarily involve the 

cutting of any blacktop or concrete 011 a public riglit-or-way, or any other excavation in a public 

right-or-way that is reasonably expected to interrupt the flow of traffic on the public right-or- 

way. In the event a street, sidewalk, curb or gutter is to be cut, tlie Franchisee agrees to obtain 

the applicable peimit from the City. 

Nothing in the above provisions is intended to require Franchise to give a notification for 

any routine niaintenaiice or repair work not irivolving the cutting of a public street, sidewalk, 

curb or gutter or riot involving an interruption of traffic flow on a City street. Nothing in the 

above is intended to impose on Franchisee any obligation to give notification or obtain a City 

permit for work on customers’ service lines. However, Franchisee shall be required to give 
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advance notification to the Department of Public Works of the installation of a new main within 

the City limits and provide a copy of the plans for the new main. 

(D) To the extent reasonably practical, Franchisee agrees to noti@ the City and to 

schedule and coordinate installation, construction, maintenance, replacement or repairs of its gas 

distribution system with proposed improvements to the City’s rights-of-way that have been 

designated (and wliicli Franchisee has been specifically advised of) for improvement, resurfacing 

or repair prior to the commencement thereof. In the event Franchisee develops a written 

program for the replacement or repair of its gas distribution system located in the City’s rights- 

of-way, Franchisee shall provide a copy of that written program to the City’s Public Works 

Department. Any replacement or repair program shall, to the extent reasonably practical, be 

developed to coincide with tlie City’s pavement program. 

(E) When a situation arises that requires immediate attention, Franchisee is authorized 

to disturb or cut the City’s rights-of-way without first obtaining the required perrnit provided that 

notification is provided and the appropriate perrnit obtained as soon thereafter as is reasonably 

practicable under the circumstances. Any restoration of disturbed or excavated City right-of-way 

shall be completed in accordance with this Agreement and the applicable City ordinances. 

(F) The Franchisee agrees to provide the City and other emergency response officials 

on an armual basis the names, addresses and phone numbers of emergency 24-hour on-call 

persomiel. After being notified of an emergency by the City, the Franchisee shall cooperate with 

the City and make every effort to respond as quickly as possible with actions to minimize 

damage and to protect the health and safety of the public and property. 

(G) The Franchisee further agrees to cooperate in a reasonable time period with 

appropriate City housing and code eriforcenient officials in terminating seivice to blighted 
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structures that have been determined by tlie City to be a danger to the public and structures 

determined by the City to be in need of demolition. Franchisee agrees to provide tlie City with a 

contact name and phone number to assist in the termination of such service. 

Section 6. DEGRADATION/RESTORATION OF PUBLIC RIGHT-OF-WAY: 

(A) In the event Franchisee enters upon any public right-of-way for the purposes of 

constructing, erecting, installing, operating, maintaining, repairing and/or removing any part of 

its gas distribution system, it shall promptly and diligently prosecute the work to completion at 

its sole expense and shall repave, cover and restore all trenches and exposed areas as quickly as 

circumstances permit and shall leave all public rights-of-way in as good a condition as existed 

when Franchisee entered upon them. Franchisee agrees to perform such restoration work in 

compliance with all applicable City standards. Any repairs to public right-of-way necessitated 

by reason of Francliisee’s failure to comply with City standards shall be performed by 

Franchisee, at its expense, for a twelve (12) month period following the date Franchisee 

completed tlie particular restoration work. However, notwitlistanding the foregoing 

requirements, Franchisee shall upon the request of the City and at its sole expense, repave all 

street pavement located witliin an entire street block if Franchisee, its employees, contractors or 

agents undertook an authorized excavation of street right-of-way that has been repaved within 

six (6) months of tlie excavation where Franchisee knew or should have kriowri that it would 

need to excavate the new pavement within six (6) months of tlie City notifying Franchisee of tlie 

streets that will be repaved. The above provisions shall not apply to the extent the excavation 

was necessitated by an act of the City or by an act of God or by an act of a tliird party with whom 

Franchisee is riot in privity of contract or over whom Fraiicliisee has no control or, in order to fix 

or repair a potentially or actual dangerous condition or to accommodate a request for service by a 
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new customer. In the event Franchisee is required to repave an entire street block of pavement 

or right-of-way and the work by the Franchisee is deterniined to be in compliance with the 

applicable City requirements, the City shall assume responsibility for the maintenance of the 

improved right-of-way. All restorations or repairs of public right-of-way shall be performed in 

compliance with applicable City requirements and may be subject to inspection by the city at any 

time. In the event Franchisee fails, refiises or neglects to comply with these provisions, the City 

shall have the right, after providing Franchisee notice and an opportunity to comply with the 

applicable City provisions, to repair or restore the affected public right-of-way and the costs and 

expenses incurred by the City shall be paid to the City by the Franchisee within ten (10) days 

from the date on which an itemized bill to submitted to the Franchisee. 

(B) In the construction, installation, maintenance, repair or removal of any of its gas 

distribution system, or any part thereof, Franchisee shall exercise due regard for the rights of the 

City, pedestrians and motorists and shall not unreasonably or unnecessarily interfere with or 

injure City property or the private property of others. Franchisee shall comply with all 

applicable laws with respect to signalization, placement of lights, danger signals or warning 

signs. All work performed by Franchisee shall be done in a workmanlike manner and shall not 

unnecessarily interfere with the public use of the City’s right-of-way or property. 

(C) Franchisee shall, upon request by the City, remove, move, rnodify, relocate, 

reconstruct or adjust any of its gas distribution system located within public right-of-way, at its 

own expense, if the City, in its sole discretion, constructs, reconstructs, widens, alters, excavates, 

repairs, changes or improves any public right-of-way as part of any public improvement project 

and such work requested by the City shall be accomplished by Franchisee within thirty (30) days 

after notice by the City; provided, however, if the work requested of Franchisee cannot be 

8 

TARIFF BRANCH

RECEIVED
6/9/2008

PUBLIC SERVICE
COMMISSION
OF KENTUCKY



reasonably completed with that time period, Franchisee shall have such additional time to 

complete its work as may mutually be agreed upon between Franchisee and the City. 

(D) If the City requires the Franchisee to adapt or confonn its gas distribution system 

or to in any way construct, reconstruct, reinove, alter, relocate, adjust or change its system to 

enable any other person, firm, corporation or entity, whether public or private, other than the 

City, to utilize public right-of-way, Franchisee shall be reimbursed for all costs incurred by tlie 

Franchisee from the person, firni, Franchisee, corporation or entity requesting or required by the 

City to perform such change, construction, removal, repair, maintenance, alteration or relocation. 

Section 7. COMPENSATION FOR USE OF PUBLIC RIGHT-OF-WAY AND 

CONSIDERATION FOR FRANCHISE 

In consideration for the granting and exercise of the rights and privileges created under 

this franchise, and in further Consideration of the grant to the Franchisee of the riglit to make use 

of public right-of-way and other property of tlie City, Franchisee shall pay to the City during the 

entire life of tlie franchise, a sum equal to one percent (1%) of its Gross Revenues as defined 

above. The Franchisee fee prescribed herein shall be paid to the City quarterly on or before tlie 

30th day after the end of each calendar quai-ter after tlie effective date of the franchise, and the 

Franchisee shall fiiiiiish to the City quarterly a certified copy of Franchisee’s gross revenues 

received during the previous quarter. Franchisee may add a line-item surcharge to tlie monthly 

bills of each of its customer located witliin the City, which surcharge may be designated as a city 

franchise fee, in a i  amount that is sufficient to recover tlie portion of the franchise fee paid by 

the Franchisee to the City in tlie manner authorized by the Kentucky Public Service Cornmission. 

Any fee not paid when due shall bear interest at the rate of one and one-half percent (1 %%) per 

month from tlie date due. The acceptance of any payment shall not be construed as an accord 
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that tlie amount paid is the correct amount; nor shall such acceptance of payment be construed as 

a release of any claim the City may have for additional sums payable by Franchisee, nor a release 

of any other obligation of the franchisee. All amounts paid shall be subject to audit and 

recomputation by the City. 

The franchise fee provided herein, together with any charges of the City for water, 

sewage and garbage services provided by the City to Franchisee, and any occupational license 

fees or property tax payable to tlie city by the Franchisee, sliall constitute the only amounts for 

which Franchisee sliall be obligated to pay to the City and shall be in lieu of any and all other 

costs, levies, assessments, fees or other amounts, of any kind whatsoever, that the City, currently 

or in the future, may charge Franchisee or assess against Franchisee’s property. 

Sectioii 8. ADDITIONAL REQUIREMENTS; INSURANCE AND 

INDEMNIFICATION: 

(A) Insurance: During the term of this Agreement, Franchisee sliall, at its own cost 

and expense, maiiitaiii Comprehensive General Liability Insurance. A certificate of insurance, 

evidencing said coverage, shall be provided to the City prior to cornnienceinent of the 

performance of this Agreement. Such policies or policies shall be in the minimum amount of 

Two Million Dollars ($2,000,000.00) for bodily injury or death to one person, and Two Million 

Dollars ($2,000,000.00) for bodily injury or death of any two or more persons resulting from one 

occui-rence, Two Millioii Dollars ($2,000,000.00) for property damage resulting from one 

accident, Two Million Dollars ($2,000,000.00) for excess commercial liability, and Two Million 

Dollars ($2,000,000.00) for workers’ compensation employer liability. Franchisee shall provide 

any additional workers’ compensation coverage in accordance with applicable law. 

(B) Indemnification: Franchisee shall at all times indemnify and hold harmless the 
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City from and against any and all lawfill claims for injury to any person or property by reason of 

Franchisee’s or its employees’ failure to exercise reasonable care in installing, maintaining and 

operating Franchisee’s natural gas system within the City. Provided, none of the provisions of 

this paragraph shall be applicable to the extent tlie City, its officials, officers, employees, 

contractors, or agents, were negligent and such negligence was the sole or contributing factor in 

bringing about the damages sued upon. That is to say, any .judgment and all of the costs of 

defense, including attoiiiey fees, provided for above shall be apportioned between tlie City and 

the Franchisee based upon the percentage of fault assigned to each by a court of competent 

jurisdiction. 

Section 9. 

Franchisee may transfer or assign the fianchise created by this agreement to any other 

TRANSFER OR ASSIGNMENT OF FRANCHISE: 

person, proprietorship, partnership, film or corporation without the consent of the City upon 

approval of the Kentucky Public Service Commission. The Franchisee agrees to provide the 

City with appropriate advance notice of such a proposed transfer. 

Section 10. CITY’S RIGHT OF INSPECTION AND ACCESS TO FACILITIES OF 

FRANCHISEE: 

The City, tluough its City Commission, City Manager, City Engineer, City Attorney, or 

such other assistants as it may employ or designate, at all times reasonable, shall have access to, 

and the right to inspect, Franchisee’s gas distribution system under this franchise and may 

inspect, examine or verify all or any of Franchisee’s noli-confidential (as determined from time 

to time by the Kentucky Public Service Commission) books and records that are necessary to 

confirm the accuracy of the amount of franchise fee being paid to the City. 
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Section 1 1. 

In the event of a material breach by Franchisee of any substantive provision of this 

agreement, the City may terminate the franchise and rights granted to Franchisee hereunder, 

provided, however, that such termination shall not be effective unless and until the procedures 

described below have been followed: 

B E A C H  OF FRANCHISE; REMEDIES: 

(A) The City must deliver to Franchisee, by certified or registered mail, a written 

notice signed by the City Manager. Such notice must (i) set forth each of the alleged acts or 

omissions of Franchisee that the City contends constitutes a material breach of any substantive 

provision hereof and (ii) designate which of the teims and conditions hereof the City contends 

Franchisee breached. 

(B) The City agrees to pennit Franchisee the opportunity to correct all of the 

breaches hereof set forth in the written notice described in Subsection 11(A) above within thii-ty 

(30) days after Franchisee’s receipt of such notice. 

Section 12. FORCE MAJEURE: 

Notwithstanding anything expressly or impliedly to the contrary contained herein, in the 

event Franchisee is prevented, wholly or partially, from complying with any obligation or 

undertaking Contained herein by reason of any event of force majeure, then, while so prevented, 

compliance with such obligations or undertakings shall be suspended, and the time during which 

Franchisee is so prevented shall not be counted against it for any reason. 

Section 13. SEVERABILITY: 

If any section, subsection or provision of this ordinance or any part thereof is for any 

reason found unconstitutional or held to be in conflict with any applicable statute or rule of law, 

or is otherwise held to be unenforceable, the invalidity of any such section, subsection or 
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provision shall not affect aiiy or all other remaining sections and provisions of this ordinance, 

which shall remain in full force and effect. 

Section 14. EFFECTIVE DATE OF FRANCHISE: MUTUAL CANCELLATION 

OF PRIOR FRANCHISE: 

The franchise created by this Agreement shall become effective on May 9, 2008. The 

existing franchise between the City and Atmos Energy Corporation which is scheduled to expire 

by its terms on February 2, 2008, is hereby mutually terminated by the parties effective as of 

May 9,2008. 

Section 15: GENERAL PROVISIONS 

(A) Franchisee shall, when reasonably practicable, iristall all pipelines uiiderground at 

such depth aiid in such manner so as not to interfere with the existing pavement, curbs, gutters, 

underground wires or cables or water or sewer pipes owned or controlled by the City. 

(B) Franchisee may remove all or any part of its Gas Distribution System upon the 

expiration or teiinination of the franchise and rights granted hereby. 

(C) This Agreement shall extend to, be binding upon, aiid inure to the benefit of, the 

parties hereto, and their respective successors and assigns. 

(D) In the event of a conflict between the provisions of aiiy ordinances of the City and 

any of the teiins and provisions of this Agreement, the terms of this Agreement shall prevail. 

(E) The City, by granting of this franchise, does not surrender or to any extent, lose, 

waive, imperil, or lessen the lawfUl powers and rights now or hereinafter vested in the City under 

the coristitution and statutes of the Commonwealth of Kentucky arid under the Charter of the 

City; provided, however, that no ordinance, law, regulation or rule adopted or enacted by the 

City shall in any way impair, alter, lessen, modify or restrict the rights of the Franchisee under 
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and established by this Agreement including, but not limited to, the use of the Public Rights-of- 

Way in connection with Franchisee’s acquisition, construction, ownership, installation, laying, 

operation, maintenance, repair or removal of the Gas Distribution System. 

IN TESTIMONY WHEREOF, witness the signatures of the parties on this the day and 

date first above written. 

CITY OF BOWLING GREEN, lENTTJCKY 

L 

BY: 
Elaine Walker, Mayor 

ATTEST: 
n 

City Clerk 

ATMOS ENERGY CORPORATION 
I 

BY: 

SUBSCRIBED AND SWORN TO beforel;he by Elaine Walker, Mayor of the City of 

) day Bowling Green, and Katie Sclialler, City Clerk of the City of Bowling Green, this 
of f i A  A , 2008. 

SUBSCRIBED AND SWORN TO before m 
authorized agent for Atrnos Energy Corporation this 
2008. 

w,  NOTARY PUBLIC 
My Commission Expires feb / 8, J d /  0 
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