COMMONWEALTH OF KENTUCKY

BEFORE THE PUBLIC SERVICE COMMISSION

In the Matter of:

ELECTRONIC APPLICATION OF KENTUCKY
POWER COMPANY FOR (1) A GENERAL
ADJUSTMENT OF ITS RATES FOR ELECTRIC
SERVICE; (2) APPROVAL OF TARIFFS AND
RIDERS; (3) APPROVAL OF ACCOUNTING
PRACTICES TO ESTABLISH REGULATORY
ASSETS AND LIABILITIES; (4) A
SECURITIZATION FINANCING ORDER; AND (5)
ALL OTHER REQUIRED APPROVALS AND
RELIEF

CASE NO.
2023-00159
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ORDER
On December 8, 2023, Kentucky Power Company (Kentucky Power) filed a motion
pursuant to 807 KAR 5:001, Section 13, and KRS 61.878 requesting that the Commission
grant confidential treatment for certain information contained in stenographic transcripts
of testimony given during confidential sessions of the hearing in this matter on November
28, 2023, and November 30, 2023.

Testimony Regarding the Response to Commission Staff’s First Request for
Information (Staff’s First Request), Item 33, Attachment 1

Kentucky Power requested confidential treatment for five years for information
contained in stenographic transcripts of testimony of Brian K. West, Andrew R. Carlin,
and Katharine |. Walsh regarding information contained in Attachment 1 to Kentucky
Power’s response to Staff's First Request, Item 33, (Attachment 1) pursuant to

KRS 61.878(1)(a), KRS 61.878(1)(c)(1), KRS 61.878(1)(k), and 17 C.F.R. § 240.10b-5



given during confidential session of the hearing in this matter on November 28, 2023, and
November 30, 2023.

The testimony regarding Attachment 1 includes non-public compensation
information for Kentucky Power’s executive officers and other employees. In support of
its motion, Kentucky Power stated it is required to maintain the confidentiality of the
executive officer information under SEC regulation, 17 C.F.R. 8 240.10b-5, until the
information is included in publicly filed documents.® According to the motion, review of
this information on a confidential basis could subject the reviewer to confidentiality and
insider information obligations and restrictions under SEC rules.? Kentucky Power argued
that this information is highly sensitive, even internally within Kentucky Power, and is only
available on a need-to-know basis.® As noted above, in an October 2, 2023 Order, the
Commission granted confidential treatment for non-public executive officer compensation
information until the information was publicly filed by the SEC.*

The Commission granted confidential treatment for non-executive officer
employee compensation pursuant to KRS 61.878(1)(a) and (c).°> Attachment 1 was
discussed during confidential session, and to the extent that there may have been
conversations concerning non-executive officer employee compensation, Kentucky

Power requested confidential treatment for five years.® Kentucky Power argued that

1 Kentucky Power’s Motion for Confidential Treatment (Motion) (filed Dec. 8, 2023) at 2.
2 Motion at 2, footnote 2.

3 Motion at 3.

4 Order (Ky. PSC Oct. 2, 2023) at 6, ordering paragraph 5,

5 Order (Ky. PSC Oct. 2, 2023).

6 Motion at 2-3.
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public disclosure of this personal information is likely to result in increased costs and a
loss of negotiating ability for Kentucky Power and increases the risk of a higher cost of
service resulting from greater employee compensation demands and higher costs to
recruit and retain skilled employees and managers.’ After five years the labor market will
have changed sufficiently and there will no longer be any competitive advantage to gain
from the information.

Having considered the motion and the material at issue, the Commission finds that
the testimony regarding information contained in Attachment 1 is generally recognized as
confidential or proprietary to the extent discussed below. The disclosure of executive
salary information as it relates to SEC filings is generally considered confidential until
public disclosure is made by the company, and as such; confidential treatment is granted
pursuant to KRS 61.878(1)(k) until the public filing is made with the SEC. To the extent
the non-executive salaries listed in Attachment 1 were discussed, the information meets
the criteria for confidential treatment and should be exempted from public disclosure for
five years pursuant to 807 KAR 5:001, Section 13, KRS 61.878(1)(a), and
KRS 61.878(1)(c)(1) consistent with prior cases involving salary and compensation

information.®

7 Motion at 3.

8 See Case No. 2017-00179, Electronic Application of Kentucky Power Company for (1) A General
Adjustment of Its Rates for Electric Service; (2) An Order Approving Its 2017 Environmental Compliance
Plan; (3) An Order Approving Its Tariffs and Riders; (4) An Order Approving Accounting Practices to
Establish Regulatory Assets and Liabilities; and (5) An Order Granting All Other Required Approvals and
Relief (Ky. PSC Aug. 23, 2017), Order at 2-3 and 6-7.
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Testimony Reqgarding the Response to All-Source Request for Proposals

Kentucky Power sought confidential treatment indefinitely for stenographic
transcripts of testimony of Alex E. Vaughan regarding high-level details of the responses
to Kentucky Power’s All-Source Request for Proposals (RFP) on November 30, 2023,
pursuant to KRS 61.878(1)(c)(1).

In support of its motion, Kentucky Power argued that the high-level details of the
responses to the All-Source RFP are highly confidential and public disclosure of their
existence or non-existence would cause competitive injury to Kentucky Power.® The
information discussed concerned responses to an All-Source RFP for generation
resources, which were provided to the Kentucky Power on a confidential basis by the
respondents. According to the motion, the information discussed also provided insight
into the manner by which Kentucky Power evaluates bids in response to the RFP.1°
Kentucky Power argued that failure to maintain this information as confidential may have
a chilling effect on the willingness of future bidders to submit responses to Kentucky
Power RFPs.'! In addition, if offers are less competitive than they otherwise would be,
Kentucky Power and its customers may be harmed through higher costs than would
otherwise be incurred.

Having considered the motion and the material at issue, the Commission finds that
the discussion regarding the All-Source RFP is generally recognized as confidential or

proprietary. At the time, Kentucky Power had not selected a winning bid nor finished

9 Motion at 3.
10 Motion at 4.

11 Motion at 4.
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evaluating the applicants. As such, disclosure of the information would disadvantage
Kentucky Power in future RFPs as well as allow applicants to possibly manipulate the
process should no vendor be selected and therefore meets the criteria for confidential
treatment and should be exempted from public disclosure pursuant to 807 KAR 5:001,
Section 13, and KRS 61.878(1)(c)(1).

IT IS THEREFORE ORDERED that:

1. Kentucky Power’'s December 8, 2023 motion for confidential treatment is
granted.
2. The testimony contained in stenographic transcripts of Brian K. West,

Andrew R. Carlin, and Katharine I. Walsh given on November 28, 2023 regarding
executive officer salary information contained in Attachment 1 to Kentucky Power’s
response to Staff's First Request, Item 33, granted confidential treatment by this Order,
shall not be placed in the public record or made available for public inspection until the
information is publicly filed with the SEC, or until further Order of this Commission.

3. The testimony contained in stenographic transcripts of Brian K. West,
Andrew R. Carlin, and Katharine I. Walsh given on November 28, 2023, and November
30, 2023, regarding the remainder of the employee salaries contained in Attachment 1 to
Kentucky Power’s response to Staffs First Request, Iltem 33, granted confidential
treatment by this Order, shall not be placed in the public record or made available for
public inspection for five years, or until further Order of this Commission.

4, The testimony contained in stenographic transcripts of Alex E. Vaughan
regarding high-level detail of the responses to Kentucky Power’s All-Source Request for

Proposals, granted confidential treatment by this Order, shall not be placed in the public
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record or made available for public inspection for an indefinite period, or until further Order
of this Commission.

5. Use of the designated material granted confidential treatment by this Order
in any Commission proceeding shall comply with 807 KAR 5:001, Section 13(9).

6. If the designated material granted confidential treatment by this Order
becomes publicly available or no longer qualifies for confidential treatment, Kentucky
Power shall inform the Commission and file with the Commission an unredacted copy of
the designated material.

7. If a nonparty to this proceeding requests to inspect the material granted
confidential treatment by this Order and the period during which the material has been
granted confidential treatment has not expired, Kentucky Power shall have 30 days from
receipt of written notice of the request to demonstrate that the material still falls within the
exclusions from disclosure requirements established in KRS 61.878. If Kentucky Power
is unable to make such demonstration, the requested material shall be made available
for inspection. Otherwise, the Commission shall deny the request for inspection.

8. The Commission shall not make the requested material available for
inspection for 30 days from the date of service of an Order finding that the material no
longer qualifies for confidential treatment in order to allow Kentucky Power to seek a

remedy afforded by law.
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