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O R D E R 

On August 28, 2023, Kentucky Power Company (Kentucky Power) filed a motion, 

pursuant to 807 KAR 5:001, Section 13, KRS 61.878, and 17 C.F.R. § 240.10b-5 

requesting that the Commission grant confidential treatment for various intervals for 

documents submitted in response to Commission Staff’s Second Request for Information 

(Staff’s Second Request), Attorney General’s First Request for Information (Attorney 

General’s First Request), and Kentucky Industrial Utility Customers, Inc.’s (KIUC) First 

Request for Information (KIUC’s First Request), and Joint Intervenors’ First Request for 

Information (Joint Intervenors’ First Request).   

Response to Staff’s Second Request, Item 14, Attachment 2 

Kentucky Power sought confidential treatment, pursuant to KRS 61.878(1)(c)(1), 

through December 31, 2025, for information concerning prospective customer names, 

projected load, or other identifiers for not-yet-public economic development projects that 

Kentucky Power is evaluating in its service territory over the next five years. 
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In support of its motion, Kentucky Power argued that the requested customer-

specific information could be used by competitors of Kentucky Power’s prospective 

customers to gain information that is not otherwise known regarding prospective 

customers’ business operations, which will place customers at a competitive 

disadvantage.  Kentucky Power further asserted that publication of this information would 

cause Kentucky Power competitive harm because such publication may impede Kentucky 

Power’s ability to enter into agreements for service with prospective customers if 

customers know that information regarding their private data and business operation 

plans could be made public. 

Having considered the motion and the material at issue, the Commission finds that 

the documents containing information on prospective customer names, projected load, or 

other identifiers for economic development projects that Kentucky Power is evaluating in 

its service territory over the next five years is generally recognized as confidential or 

proprietary because if it is publicly disclosed it may impede Kentucky Power’s ability to 

enter into agreements for service with prospective customers; it therefore meets the 

criteria for confidential treatment and should be exempted from public disclosure through 

December 31, 2025, pursuant to 807 KAR 5:001, Section 13, and KRS 61.878(1)(c)(1). 

Response to Attorney General’s First Request and KIUC’s First Request, Item 37, 
Attachment 1 
 
 Kentucky Power sought confidential treatment for American Electric Power’s 

(AEP) most recent Performance Share Award Agreement until March 31, 2024, when the 

document is filed with the Securities and Exchange Commission (SEC) pursuant to 

KRS 61.878(1)(k) and 17 C.F.R. § 240.10b-5. 
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 In support of its motion, Kentucky Power argued that it is required to maintain the 

confidentiality of the information under SEC regulations until the information is included 

in its public SEC filing on March 31, 2024. 

 Having considered the motion and the material at issue, the Commission finds that 

AEP’s most recent Performance Share Award Agreement is generally recognized as 

confidential or proprietary because Kentucky Power is required to keep the document 

confidential by SEC regulation; it therefore meets the criteria for confidential treatment 

and should be exempted from public disclosure until the document is publicly filed with 

the SEC on March 31, 2024, pursuant to 807 KAR 5:001, Section 13, KRS 61.878(1)(k), 

and 17 C.F.R. § 240.10b-5. 

Response to Attorney General’s First Request and KIUC’s First Request, Item 34, 
Attachments 1 and 2 
 
 Kentucky Power sought confidential treatment for ten years for portions of AEP’s 

2023 and 2022 Incentive Compensation Plans for employees pursuant to 

KRS 61.878(1)(c)(1).  In support of its motion, Kentucky Power argued that the public 

disclosure of the information is likely to result in a competitive disadvantage through 

increased costs and a loss of negotiating ability for Kentucky Power.  Kentucky Power 

further argued that the public disclosure of the information would make it easier and less 

expensive for other employers to successfully compete with Kentucky Power and other 

AEP affiliates for employees. 

 Having considered the motion and the material at issue, the Commission finds that 

AEP’s 2023 and 2022 Incentive Compensation Plans for employees are generally 

recognized as confidential or proprietary as disclosure of them could cause a competitive 

disadvantage in the hiring and retention of employees; the documents therefore meet the 
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criteria for confidential treatment and should be exempted from public disclosure for ten 

years pursuant to 807 KAR 5:001, Section 13, and KRS 61.878(1)(c)(1). 

Response to Joint Intervenors’ First Request, Item 26, Attachment 1 

 Kentucky Power requested confidential treatment through the end of the delivery 

year, or until June 1, 2025, for a copy of the bilateral capacity contract between Kentucky 

Power and a third-party seller for PJM delivery years 2024/25 and 2025/26 pursuant to 

KRS 61.878(1)(c)(1). 

 In support of its motion, Kentucky Power asserted that although Kentucky Power 

has made public the cost per MW of capacity to be purchased during the 2024/25 and 

2025/26 PJM delivery years, the contract represents the product of Kentucky Power’s 

lengthy negotiations and specifically tailored provisions that are unique to this particular 

generation resource and Kentucky Power’s capacity plan.  Kentucky Power further 

asserted that maintaining the confidentiality of this information provides Kentucky Power 

with more flexibility in subsequent contracts. 

 Having considered the motion and the material at issue, the Commission finds that 

the bilateral capacity contract between Kentucky Power and a third-party seller is 

generally recognized as confidential or proprietary because public disclosure could grant 

Kentucky Power’s competitors a commercial advantage and impede Kentucky Power’s 

ability to enter into such contracts in the future; it therefore meets the criteria for 

confidential treatment and should be exempted from public disclosure through the end of 

each delivery year, December 31, 2025, for information pertaining to the 2024/25 delivery 

year, and December 31, 2026, for information pertaining to the 2025/26 delivery year 

pursuant to 807 KAR 5:001, Section 13, and KRS 61.878(1)(c)(1). 
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IT IS THEREFORE ORDERED that: 

1. Kentucky Power’s motion for confidential treatment is granted. 

2. The information concerning prospective customer names, projected load, 

or other identifier for not-yet-public economic development projects that Kentucky Power 

is evaluating in its service territory over the next five years in response to Staff’s Second 

Request, Item 14, Attachment 2, granted confidential treatment by this Order, shall not 

be placed in the public record or made available for public inspection until December 31, 

2025, or until further Order of this Commission. 

3. AEP’s most recent Performance Share Award Agreement in response to 

Attorney General’s First Request and KIUCs First Request, Item 37, Attachment 1, 

granted confidential treatment by this Order, shall not be placed in the public record or 

made available for public inspection until March 31, 2024, or until further Order of this 

Commission. 

4. AEP’s 2023 and 2022 Incentive Compensation Plans in response to 

Attorney General’s First Request and KIUC’s First Request, Item 34, Attachments 1 and 

2, granted confidential treatment by this Order, shall not be placed in the public record or 

made available for public inspection for ten years or until further Order of this Commission. 

5. The bilateral contract between Kentucky Power and a third-party seller, in 

response to Joint Intervenors’ First Request, Item 26, Attachment 1, granted confidential 

treatment by this Order, shall not be placed in the public record or made available for 

public inspection through December 31, 2025 for information pertaining to the 2024/25 

delivery year, and December 31, 2026, for information pertaining to the 2025/26 delivery 

year, or until further Order of this Commission. 



 -6- Case No. 2023-00159 

6. Use of the designated material granted confidential treatment by this Order 

in any Commission proceeding shall comply with 807 KAR 5:001, Section 13(9). 

7. Kentucky Power shall inform the Commission if the designated material 

granted confidential treatment by this Order becomes publicly available or no longer 

qualifies for confidential treatment. 

8. If a nonparty to this proceeding requests to inspect the material granted 

confidential treatment by this Order and the period during which the material has been 

granted confidential treatment has not expired, Kentucky Power shall have 30 days from 

receipt of written notice of the request to demonstrate that the material still falls within the 

exclusions from disclosure requirements established in KRS 61.878.  If Kentucky Power 

is unable to make such demonstration, the requested material shall be made available 

for inspection.  Otherwise, the Commission shall deny the request for inspection.  

9. The Commission shall not make the requested material available for 

inspection for 30 days from the date of service of an Order finding that the material no 

longer qualifies for confidential treatment in order to allow Kentucky Power to seek a 

remedy afforded by law. 
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