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CASE NO. 
2021-00437 

 
 

INITIATING ORDER FOR ALLEGED 811 VIOLATION OF THE KENTUCKY 
UNDERGROUND FACILITY DAMAGE PREVENTION ACT 

 
 Luxury Garden Center, Inc. (Luxury Garden Center) has been named as a party 

to an investigation before the Kentucky Public Service Commission (Commission) for 

allegedly violating the Kentucky Underground Facility Damage Prevention Act (Act).1  A 

hearing in this case shall take place on September 30, 2022.  

 Pursuant to KRS 278.495(2), the Commission has jurisdiction to regulate the 

safety of natural gas facilities in Kentucky and to enforce minimum federal pipeline safety 

standards.  Under the Act, the Commission has authority to investigate and assess civil 

penalties for any violation of the Act that results in excavation damage to an underground 

facility used to transport natural gas or hazardous liquid subject to federal pipeline safety 

laws, 49 U.S.C. § 60101, et seq.  Any person who violates any provision of the Act is 

subject to assessment of a civil penalty in the amount of $250 for the first offense, no 

more than $1,000 for the second offense within one year, and no more than $3,000 for 

the third and any subsequent offense.  Additionally, any person whose violation of the Act 

 
1 KRS 367.4901 through KRS 367.4917. 
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results in damage to an underground facility containing any flammable, toxic, corrosive, 

or hazardous material or results in the release of any flammable, toxic, corrosive, or 

hazardous material is subject to an additional penalty of up to $1,000. 

 Following receipt of a report of excavation damage to its underground gas pipeline 

from an operator, Commission Staff (Staff) conducted an investigation and prepared an 

Incident Report, a copy of which is attached to this Order as Appendix A.  In its Incident 

Report, Staff cites Luxury Garden Center for violation of the following provision of the Act: 

KRS 367.4911(1)(a) �± Each excavator, or person responsible 
for an excavation, planning excavation or demolition work 
shall, not less than two (2) full working days nor more than ten 
(10) full working days prior to commencing work, notify each 
affected operator of the excavator's intended work and work 
schedule. Contacting the applicable protection notification 
centers shall satisfy this requirement. 

 Based on its review of the Incident Report and being otherwise sufficiently advised, 

the Commission finds prima facie evidence that Luxury Garden Center violated the 

Underground Facility Damage Prevention Act.  The Commission further finds that a formal 

investigation into the excavation damage incident shall be conducted.  

 IT IS THEREFORE ORDERED that: 

1. Luxury Garden Center shall submit to the Commission, via email sent to 

PSCED@ky.gov with the case number of this proceeding in the subject line of the 

message, a written response to the allegations contained in the Staff Incident Report 

within 20 days of receipt of this Order. 

2. Luxury Garden Center shall appear on September 30, 2022, at 9 a.m. 

Eastern Daylight Time�����L�Q���W�K�H���5�L�F�K�D�U�G���5�D�I�I���+�H�D�U�L�Q�J���5�R�R�P���R�I���W�K�H���&�R�P�P�L�V�V�L�R�Q�¶�V���R�I�I�L�F�H�V���D�W��

211 Sower Boulevard in Frankfort, Kentucky, for the purpose of presenting evidence 

concerning the alleged violation of the Underground Facility Damage Prevention Act.  

mailto:PSCED@ky.gov
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3. The September 30, 2022 hearing shall be conducted via video 

conferencing. 

4. Luxury Garden Center shall attend the hearing by using the following link: 

https://global.gotomeeting.com/join/308551245; information and instructions are 

attached to this Order as Appendix B.  

5. Luxury Garden Center shall notify the Commission at least ten days prior to 

the hearing if Luxury Garden Center is unable to appear by video conferencing and will 

therefore appear in person. 

6. Any partnership, corporation, or business entity (including a limited 

liability company) must be represented by an attorney licensed to practice law in 

Kentucky, and such representation includes the filing of papers with and 

appearances at  hearings before the Commission.  

7. An individual may submit a response to the allegations contained in the Staff 

Incident Report without the representation of an attorney. 

8. The Staff Incident Report 42892, attached to this Order as Appendix A, is 

made a part of the record in this case.  

9. The September 30, 2022 hearing shall be recorded by video only. 

10. Please note parties who fail to appear after service will be subject to 

entry of a default judgment ag ainst them . 

  

https://global.gotomeeting.com/join/308551245
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PUBLIC SERVICE COMMISSION 

___________________________ 
Chairman 

___________________________ 
Vice Chairman 

___________________________ 
Commissioner 

ATTEST: 

______________________ 
Executive Director 
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APPENDIX A 

APPENDIX TO AN ORDER OF THE KENTUCKY PUBLIC SERVICE 
COMMISSION IN CASE NO. 2021-00437  DATED 

TWENTY-FOUR PAGES TO FOLLOW 

�$�8�*����������������



PIPELINE DAMAGE INVESTIGATION REPORT  
Investigation Information

OPERATOR INFORMATION

EXCAVATOR INFORMATION

Damage Report (DR) Summary  
The Operator reports that the Excavator damaged an unmarked ¾ inch gas service with a trencher.  The Operator 
stated that the incident location was not marked due to the Excavator not waiting two days before excavating.    
The DR is include d as Attachment 1.  

DR Summary  

Excavation Within  
18”  

(Approximate Location)

Gas / Hazardous  
Liquids  Type Of Equipment Used  Cost of 

Damage
Amount 
Billed  

Contained  Released 

No 2 day wait Yes Yes Mechanized / Trencher $500.00 $500.00 

Locate Ticket (LT) Summary 

Ticket #  Valid Initial 
Date Two Day Wait Expiration Incident 

Date 
Early 

Excavation 
Within Scope 
of Excavation  

2008101973 No 08/10/20 
17:52 

08/12/20 
17:52 

08/12/20 
13:05 4hrs. 47 min. Yes 

The Locate Ticket(s) is/are included as Attachment 2.  

INVESTIGATION 
A review of LT…1973 revealed that the Excavator obtained the ticket on 08/10/20 at 17:54 and began excavation on 
08/12/20 at 13:05, 4hrs. 47min before the two day wait expiration date of 08/12/20 at 17:52.  

On 06/28/21 an attempt to contact the Excavator at 270-427-6404 resulted in a message stating you have reached 
Luxury Garden Center, Lacey, wherein a message was left. 

The following occurred on 06/29/21: 

An attempt to contact the Excavator at 270-678-5555 resulted in a message stating you have reached Luxury Garden 
Center wherein a message was left. 

Kevin Kerr (270-427-6509) of Luxury Garden Center stated that the area was marked and due to the markings he 
began to dig.   

Via telephone the Operator, Atmos’s Anthony Stallins stated that no markings were place prior to the damage, any 
markings present were placed after the damage occurred.  

A call back to Mr. Kerr resulted in Mr. Kerr stating the markings were present before the damage occurred. 

On 07/12/21 Mr. Stallins provided the following: 

KY PSC Investigator(s)  Eric V. Tout  
Incident Date  8/12/2020 1:05:00 PM 

Incident ID  42892 Key 7693 
Report Submitted  9/9/2020 6:18:09 AM 

Operator Atmos Energy Corporation 

Phone (270) 779-4849
Incident Location  
1473 Drakes Ridge Ln, Bowling Green 

1473 Drakes Ridge Ln 
Bowling Green, KY 42103 
Warren 

Reported By  Anthony Stallins 

anthony.stallins@atmosenergy. 

Locate Ticket Number 2008101973 

Name of Excavator  Kerr, Lacey 

Phone 270-678-5555/270-427-6404
Excavator Address  
Luxury Garden Center Inc. 
1757 W Main St 
Glasgow, KY 42141 

Organization ID  0841286 

luxurygardencenter@outlook.co 

Locate Ticket Number  

mailto:luxurygardencenter@outlook.co


�x Show Compliance/Construction Order Details report:  Indicating the Excavator damaged an unmarked ¾ inch
service, with a trencher, while landscaping and was excavating during the two day wait period. Ticket not
ready until 08/12/20 at 5pm.

�x 3 Photographs: Depicting a trencher, the unmarked line and the damaged pipe.  Note: On the incident date
white paint was used to identify the path of the unmarked service.

Atmos’s report and photographs are include as Attachment 3. 

On 07/13/21 a follow up call to Mr. Kerr resulted in a voice message being left. 

On 07/15/21, via email, Mr. Stallins stated that the Excavator paid Atmos $499.84 for the damage associated with 
this incident.  Mr. Stallins also provided the Invoice and the Third Party Damage Claims Recovery letter.  
The Email, Invoice & Letter are include as Attachment 4.     

On 07/19/21 a follow up call to Mr. Kerr resulted in a voice message stating he was out until 07/27/21 and to call 270-
678-5555.  A call to 270-678-5555 resulted in a voice message being left informing the forthcoming Demand Letter
imposing the penalty of $250.00 and the Damage Prevention course.

VIOLATION 
KRS 367.4911 

(1)(a)  Each excavator, or person responsible for an excavation, planning excavation or demolition work shall, not 
less than two (2) full working days nor more than ten (10) full working days prior to commencing work, notify each 
affected operator of the excavator's intended work and work schedule. Contacting the applicable protection 
notification centers shall satisfy this requirement. 
(b) An excavator may commence work before the two (2) full working days provided for in paragraph (a) of this
subsection have elapsed if all affected operators have notified the person that the location of all the affected operators'
facilities have been marked or that they have no facilities in the area of the proposed excavation, demolition, or timber
harvesting.

# of Offence s 
(Including this incident) 

Excavator  Last Offence 
Incident  #  

Last Offence Incident 
Date 

Revert to 1 st Offence Date  
(Last Offence Date +365 Days) 

1st N/A N/A N/A 
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 *Denotes Served by Email                                         Service List for Case 2021-00437

*Luxury Garden Center Inc.
1757 W. Main St.
Glasgow, KENTUCKY  42141
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