COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION
In the Matter of:
ELECTRONIC APPLICATION OF KENTUCKY
UTILITIES COMPANY FOR AN ADJUSTMENT
OF ITS ELECTRIC RATES, A CERTIFICATE OF
PUBLIC CONVENIENCE AND NECESSITY TO
DEPLOY ADVANCED METERING
INFRASTRUCTURE, APPROVAL OF CERTAIN
REGULATORY AND ACCOUNTING
TREATMENTS, AND ESTABLISHMENT OF A
ONE-YEAR SURCREDIT
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)
)
)
)
)
)
)
)

CASE NO.
2020-00349

NOTICE OF FILING
Notice is given to all parties that the following materials have been filed into the
record of this proceeding:
- The digital video recording of the evidentiary hearing
conducted on August 18, 2021 in this proceeding;
- Certification of the accuracy and correctness of the digital
video recording;
- All exhibits introduced at the evidentiary hearing
conducted on August 18, 2021 in this proceeding;
- A written log listing, inter alia, the date and time of where
each witness’ testimony begins and ends on the digital video
recording of the evidentiary hearing conducted on August 18,
2021.
A copy of this Notice, the certification of the digital video record, and hearing log
have been served upon all persons listed at the end of this Notice. Parties desiring to
view

the

digital

video

https://youtu.be/bu3W8E8hhDs.

recording

of

the

hearing

may

do

so

at

Parties wishing an annotated digital video recording may submit a written request
by electronic mail to pscfilings@ky.gov. A minimal fee will be assessed for a copy of this
recording.
Done at Frankfort, Kentucky, this 8th day of September 2021.

Linda C. Bridwell
Executive Director
Public Service Commission of Kentucky

ACOMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION
In the Matter of:
ELECTRONIC APPLICATION OF KENTUCKY
UTILITIES COMPANY FOR AN ADJUSTMENT OF
ITS ELECTRIC RATES, A CERTIFICATE OF PUBLIC
CONVENIENCE AND NECESSITY TO DEPLOY
ADVANCED METERING INFRASTRUCTURE,
APPROVAL OF CERTAIN REGULATORY AND
ACCOUNTING TREATMENTS, AND
ESTABLISHMENT OF A ONE-YEAR SURCREDIT

CASE NOS.
2020-00349 & 2020-00350

ELECTRONIC APPLICATION OF LOUISVILLE GAS
AND ELECTRIC COMPANY FOR AN ADJUSTMENT
OF ITS ELECTRIC AND GAS RATES, A
CERTIFICATE OF PUBLIC CONVENIENCE AND
NECESSITY TO DEPLOY ADVANCED METERING
INFRASTRUCTURE, APPROVAL OF CERTAIN
REGULATORY AND ACCOUNTING TREATMENTS,
AND ESTABLISHMENT OF A ONE-YEAR
SURCREDIT
CERTIFICATION
I, Candace H. Sacre, hereby certify that:
1.

The attached flash drive contains a digital recording of the Formal Hearing

conducted in the above-styled proceeding on August 18, 2021. The Formal Hearing Log, Exhibit,
and Exhibit List are included with the recording on August 18, 2021;
2.

I am responsible for the preparation of the digital recording;

3.

The digital recording accurately and correctly depicts the Formal Hearing of

August 18, 2021; and
4.

The Formal Hearing Log attached to this Certificate accurately and correctly states

the events that occurred at the Formal Hearing of August 18, 2021, and the time at which each
occurred.

Signed this 1st day of September, 2021.

Ca ace H. Sacre
Administrative Specialist III

Stephani Schweighardt
Notary Public State at Large ID#: 614400
Commission Expires: January 14, 2023

Session Report - Detail

2020-00349 and 2020-00350
18Aug2021
Kentucky Utilities Company (KU)
and Louisville Gas and Electric
Company (LG&E)

Date:

Type:

Location:

Department:

8/18/2021

Public Hearing\Public
Hearing Room 1
Hearing Room 1 (HR 1)
Comments
Witness: Justin Barnes; Robert Conroy; Karl Rabago; Eileen Saunders; Stephen Seelye
Judge: Kent Chandler; Amy Cubbage
Clerk: Candace Sacre
Event Time

Log Event

9:13:29 AM
9:13:34 AM

Session Started
Chairman Chandler
Note: Sacre, Candace

9:13:39 AM
9:13:54 AM

9:14:23 AM
9:14:27 AM

9:16:20 AM

9:16:54 AM
9:16:59 AM
9:17:21 AM
9:17:39 AM

9:18:12 AM

9:18:48 AM
9:19:09 AM
9:19:13 AM
9:19:26 AM

Camera Lock Deactivated
Chairman Chandler
Note: Sacre, Candace
Chairman Chandler
Note: Sacre, Candace
Atty Riggs KU/LG&E
Note: Sacre, Candace

Chairman Chandler
Note: Sacre, Candace

Atty Riggs KU/LG&E
Note: Sacre, Candace
Chairman Chandler
Note: Sacre, Candace
Atty Riggs KU/LG&E
Note: Sacre, Candace
Atty Fitzgerald Joint Intervenors
Note: Sacre, Candace
Chairman Chandler
Note: Sacre, Candace
Atty Riggs KU/LG&E
Note: Sacre, Candace
Chairman Chandler
Note: Sacre, Candace
Atty Riggs KU/LG&E
Note: Sacre, Candace
Chairman Chandler
Note: Sacre, Candace
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Back on the record in Case Nos. 2020-00349 and 2020-00350
concerning KU/LG&E net metering and QF rates in addition to issues
discussed in Commission's 8-12 Order on Companies' Petition for
Rehearing.

Ended yesterday, having taken companies witnesses Arbough,
Sinclair, Wolfe, and McFarland. (Click on link for further comments.)
Call next witness.
Before call next witness, motion issue of joint account liability,
understands concerns, need changes, informal conference,
scheduling. (Click on link for further comments.)
Commission will entertain motion when filed; single question have
on issue is statutory deadline proposed tariffs Sept 24. (Click on link
for further comments.)
Will check follow up at break.
Waived or amended, taken consideration.
Will check at break and address that.
Speaking for most of folks remotely, heard suggested informal
conference, what address is mystery, repeat what just said.
Proposing file motion, informal conference joint account liability as it
relates to service and net metering credits discussed.
Will update as to inquiry on tariff at next break.
Crosby introducing next witness?
Yes, next three. (Click on link for further comments.)
Anything else?
- Page 1 of 42 -

9:19:35 AM
9:19:38 AM
9:19:42 AM
9:19:49 AM
9:20:06 AM
9:20:16 AM

9:20:25 AM
9:20:30 AM
9:20:37 AM
9:20:45 AM
9:20:58 AM
9:21:10 AM
9:21:29 AM
9:21:50 AM
9:22:02 AM
9:24:09 AM
9:24:30 AM
9:24:48 AM
9:24:58 AM

9:25:15 AM

9:25:32 AM
9:25:43 AM
9:25:58 AM
9:26:51 AM
9:27:01 AM

Chairman Chandler
Note: Sacre, Candace
Next witness?
Atty Crosby KU/LG&E
Note: Sacre, Candace
Steve Seelye.
Chairman Chandler
Note: Sacre, Candace
Witness is sworn.
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Examination. Name and address?
Atty Crosby KU/LG&E - witness Seelye
Note: Sacre, Candace
Direct Examination. By whom employed, capacity?
Atty Crosby KU/LG&E - witness Seelye
Note: Sacre, Candace
Cause be prepared and filed written direct and rebuttal as well as
supplemental direct and rebuttal?
Atty Crosby KU/LG&E - witness Seelye
Note: Sacre, Candace
Sponsor of data requests answered by companies?
Atty Crosby KU/LG&E - witness Seelye
Note: Sacre, Candace
Corrections or updates?
Atty Crosby KU/LG&E - witness Seeyle
Note: Sacre, Candace
Adopt prefiled testimony?
Atty Crosby KU/LG&E - witness Seelye
Note: Sacre, Candace
Explain what it is have available to you?
Atty Crosby KU/LG&E - witness Seelye
Note: Sacre, Candace
Lovekamp providing record by screen?
Chairman Chandler
Note: Sacre, Candace
Questions?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Cross Examination. Familiar with FERC, PURPA regulations?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Rely on PURPA regs testimony?
Atty Kurtz KIUC
Note: Sacre, Candace
Hand out documents, AG/KIUC Exhibits 1, 2, and 3 marked.
Chairman Chandler
Note: Sacre, Candace
Portion of order, copy of entire order or link?
Atty Kurtz KIUC
Note: Sacre, Candace
Send remotely.
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
QFs, two varieties?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Small power production wind, solar, hydro, biomass, geothermal,
waste?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Waste can be bituminous coal refuse, anthracite refuse, petroleum
coke, tires, plastic, refinery off-gas?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Burn any of those, small power production facility>?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Co-generation, topping cycle and bottoming cycle
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Also known combined heat and power?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Two useful outputs from one input?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Lot of different technologies and varieties of QFs?

Created by JAVS on 9/1/2021

- Page 2 of 42 -

9:27:24 AM
9:28:05 AM
9:28:27 AM
9:28:47 AM

9:28:50 AM

9:30:13 AM

9:31:18 AM
9:35:48 AM

9:36:02 AM

9:36:20 AM
9:36:56 AM

9:37:52 AM

9:38:13 AM
9:39:19 AM

9:39:51 AM
9:40:54 AM

9:42:38 AM

9:44:02 AM
9:44:07 AM
9:44:11 AM

Atty Kurtz KIUC - witness
Note: Sacre, Candace
Atty Kurtz KIUC - witness
Note: Sacre, Candace
Atty Kurtz KIUC - witness
Note: Sacre, Candace
Atty Kurtz KIUC - witness
Note: Sacre, Candace

Seelye
More to it than solar?
Seelye
Fair amount of coal waste in Kentucky?
Seelye
Paper companies?
Seelye
Exhibit 1, Rates for purchase 18 CFR 292.304, reading, (click on link
for further comments), general understanding?

Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Exhibit 1, Rates for purchase KRS 292.304, reading (click on link for
further comments), general understanding?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
FERC order, page 12, paragraph 13, reading (click on link for further
comments), avoided cost price cap?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Just and reasonable to consumers, not QFs?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Standard in federal law just and reasonable to consumers, not QFs
developer?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
No requirement ratepayers make sure investor earns reasonable
rate of return?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Read paragraph 14 of FERC order?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Understanding of structure companies proposing, your proposal
consistent with that?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Different standards for utilities in PJM and MISO versus companies
here?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
General distinction?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
What FERC said if QF located organized capacity market, as long as
sell at fair market value, that's it?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
What about companies here not in PJM or MISO?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
292.304(b)(2), middle first page, reading (click on link for further
comments), paragraph (e), first part dealing with energy, regulatory
authority, reading (click on link for further comments), in PJM or
MISO LMP, if not competitive price?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Competitive price defined, page2, item 7, energy only, reading (click
on link for further comments), understanding of market hub price
applicable to companies?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
TVA interconnection price market price?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
KU interface with MISO be market hub price?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Combine cycle price below, similar use with CSR buy-through price,
reading, (click on link for further comments), way to calculate
energy rate?
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9:44:46 AM
9:44:57 AM

9:45:27 AM

9:46:13 AM
9:46:24 AM
9:46:31 AM
9:46:42 AM
9:46:52 AM

9:47:56 AM
9:48:18 AM
9:49:31 AM

9:50:33 AM

9:51:14 AM

9:51:47 AM
9:51:58 AM
9:52:10 AM
9:53:14 AM

9:53:26 AM
9:53:38 AM

9:53:58 AM
9:54:44 AM

Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Combined cycle not for capacity, in energy cycle?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Page 46, bottom, rates for purchase, reading (click on link for
further comments), see that?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Competitive solicitation price, page 3 of 6, item 8, for energy and/or
capacity, understanding if utility not in PJM/MISO, does competitive
solication, as long as has right, way to avoid capacity price?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Companies tend do competitive solicitations for new capacity?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Reason think QFs not allowed participate?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
If most competitive price, are avoided costs and what get?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Same as other utilities, fair market values determined by PJM/MISO?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Competitive solicitation price, middle toward bottom, page 3 of 6,
reading (click on link for further comments), presumption doing
competitive solicitations avoided capacity cost zero?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
If stopped, presumption no avoided capacity cost be over?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Why?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Back to (e), page 4 of 6, bottom, factors affecting purchases,
reading (click on link for further comments), no competitive
solicitation process, then go through factors determine avoided cost?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Factors, go through them, reading (click on link for further
comments, information required to file to let Commission determine
avoided capacity, energy costs, IRP filing?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
(ii), reading (click on link for further comments), availability of
capacity, as to solar, does facility contribute peaks in winter?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Seasonal winters peaks, contribute?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Solar facility contribute to seasonal winter peaks?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Solar on at 7 o'clock in morning in winter?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
(a), ability of electric utility dispatch QF, companies dispatch
intermittent resources?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Dispatch co-generation if contract provided for?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Intermittent resource less high grade compared to different
resources dispatchable?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Solar reliable?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
(c) terms of contract, reading (click on link for further comments,
would be QF by QF determination?
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9:55:12 AM
9:55:28 AM

9:55:44 AM
9:56:09 AM
9:56:39 AM
9:56:50 AM
9:57:00 AM
9:57:10 AM

9:58:30 AM
9:58:49 AM

9:59:20 AM
9:59:31 AM

10:00:07 AM

10:00:46 AM

10:01:09 AM
10:02:18 AM
10:02:26 AM
10:03:28 AM
10:04:22 AM
10:04:31 AM

10:05:03 AM
10:05:22 AM
10:05:36 AM

Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Contracts associated major QF purchase lengthy?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Counter party strength, penalties non-performance, all different
things, contract specific?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
In perspective, how much kW utility grade solar cost?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Construction price, how much cost 80 mW solar?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
If be $2000 kW, not be $160 million, 80 million megawatts an hour?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Payments from consumer $240 million over 20 years?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Can be major big deals?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Distributed generation homeowner owns, who owns utility-scale
multi-hundred-million-dollar solar QFs?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
No requirement subsidize hedge funds, owns facilities?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
(d), middle of page, coordinating scheduled outages, page 5 of 6,
apply to solar?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Co-generation do maintenance spring or fall?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Lead to believe get to this section project specific avoided cost
based upon power plant topping, bottoming, hydro, electric, waste,
project specific avoided capacity price?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
One size fits all capacity price inappropriate under section of
regulation?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Position consumers not pay for capacity of QF power plant until
plant is needed?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
If need is 2028, consumers not pay until 2028?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Choice of discount rates important?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
What discount rate companies propose?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Another proposed discount rate in record?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
What is risk free rate?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Under 1.4 percent discount rate, homeowner credit card balance,
loaning money at 1.4 when paying 18 percent on credit card?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Loaning money to developer at 1.4 percent?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Use as discount, consumer lending at that rate?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Distributed generation, one percent cap, net metering?
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10:05:50 AM
10:07:05 AM
10:07:20 AM
10:07:23 AM
10:07:46 AM
10:09:05 AM
10:09:25 AM

10:10:10 AM
10:10:26 AM
10:10:37 AM
10:10:53 AM

10:11:51 AM
10:12:11 AM
10:12:36 AM
10:12:42 AM
10:12:47 AM
10:12:49 AM
10:13:04 AM

10:13:23 AM

10:14:30 AM
10:15:00 AM

10:15:40 AM
10:18:11 AM

10:18:44 AM

Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Buy-back rate one percent, at least staying local?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Practical difference, no one percent cap on QF capacity?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
No cap on QFs?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Hedge fund owner QF facilities, money not staying local?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Is QF terms of rate impact greater concern than net metering?
Chairman Chandler
Note: Sacre, Candace
Questions?
Atty Spenard KYSEIA - witness Seelye
Note: Sacre, Candace
Cross Examination. Applications November 25 2020, looked at WSS1, summary of qualifications, have technical specialized knowledge
regarding rates and assist Commission, expert on rates?
Camera Lock Intervenor Activated
Atty Spenard KYSEIA - witness Seelye
Note: Sacre, Candace
Supplemental testimony July 13 2021, included testimony?
Atty Spenard KYSEIA - witness Seelye
Note: Sacre, Candace
Rebuttal August 5 2021, included testimony?
Atty Spenard KYSEIA - witness Seelye
Note: Sacre, Candace
Supplemental, page 13, line 14, through page 22, line 9, discuss
avoided ancillary service costs?
Atty Spenard KYSEIA - witness Seelye
Note: Sacre, Candace
Rebuttal continued conversation ancillary service costs?
Atty Spenard KYSEIA - witness Seelye
Note: Sacre, Candace
Supplemental, discuss companies open access transmission tariff?
Atty Spenard KYSEIA - witness Seelye
Note: Sacre, Candace
OATT on file with FERC?
Camera Lock Deactivated
Atty Spenard KYSEIA - witness Seelye
Note: Sacre, Candace
Page 16, line 9, supplemental, discuss Schedule 3 of OATT?
Camera Lock Intervenor Activated
Atty Spenard KYSEIA - witness Seelye
Note: Sacre, Candace
Schedule 3 ancillary service charge applies power transmitted third
party across companies transmission systems?
Atty Spenard KYSEIA - witness Seelye
Note: Sacre, Candace
Page17, line 4, part of answer, reading (click on link for further
comments), compensation based on Schedule 3 charges set forth in
OATT, determined be one percent avoided generation capacity cost,
see that?
Atty Spenard KYSEIA - witness Seelye
Note: Sacre, Candace
Line 6, Kentucky PSC?
Atty Spenard KYSEIA - witness Seelye
Note: Sacre, Candace
All of discussion in cross examination Kurtz, KIUC Exhibit 1, using
state regulatory authority, commission FERC, regulator bodies like
Kentucky PSC, generally?
Camera Lock Deactivated
Atty Spenard KYSEIA - witness Seelye
Note: Sacre, Candace
Lines 4-7, page 17, supplemental, companies position this amount
should be zero?
Atty Spenard KYSEIA - witness Seelye
Note: Sacre, Candace
Further, second part, companies zero but two alternatives for setting
cost?
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10:20:11 AM

10:21:32 AM

10:23:10 AM
10:24:07 AM

10:24:26 AM

10:24:42 AM
10:25:03 AM

10:26:14 AM
10:26:35 AM
10:27:20 AM

10:29:45 AM
10:30:01 AM
10:41:23 AM
10:41:33 AM
10:41:45 AM

10:42:41 AM

10:45:58 AM
10:46:01 AM

10:46:49 AM

10:47:56 AM

Atty Spenard KYSEIA - witness Seelye
Note: Sacre, Candace
KIUC Exhibit 1, record speak for self, recall number of hypotheticals
related to hedge funds and all free-ranging discussions?
Atty Spenard KYSEIA - witness Seelye
Note: Sacre, Candace
Testimony submitted with application supplemental testimony,
rebuttal, where in any was subject, discussion of hedge funds?
Chairman Chandler
Note: Sacre, Candace
Questions?
Atty Miller Sierra Club - witness Seelye
Note: Sacre, Candace
Cross Examination. Institutional investors in QFs, companies whollyowned subsidiaries of PPL Corp?
Atty Miller Sierra Club - witness Seelye
Note: Sacre, Candace
Sound right two-thirds PPL shares institutional investors like funds
and banks
Atty Miller Sierra Club - witness Seelye
Note: Sacre, Candace
Top 10 investors institutional like Vanguard and Blackrock?
Atty Miller Sierra Club - witness Seelye
Note: Sacre, Candace
QFs or PPL building things in Kentucky regardless of ownership, still
support local jobs and brings benefits to Commonwealth?
Atty Miller Sierra Club - witness Seelye
Note: Sacre, Candace
Not certain, agree possible could be area of growth?
Chairman Chandler
Note: Sacre, Candace
Procedural discussion. (Click on link for further comments.)
Chairman Chandler
Note: Sacre, Candace
Before go, one question, Kurtz questions to Seelye, whether
companies proposal using Rhudes Creek Level 10 data necessarily in
anticipation or in compliance with section competitive solicitation
prices for QFs under PURPA? (Click on link for further comments.)
Chairman Chandler
Note: Sacre, Candace
Break until 10:40.
Session Paused
Session Resumed
Chairman Chandler
Note: Sacre, Candace
Mr. Riggs?
Atty Riggs KU/LG&E
Note: Sacre, Candace
Tariff condition would restrict ability to change way companies
address closing accounts or joint ownership, there is not. (Click on
link for further comments.)
Chairman Chandler
Note: Sacre, Candace
Entering order on September 24 without addressing not preclude
issue taken up same case in subsequent order? (Click on link for
further comments.)
Chairman Chandler
Note: Sacre, Candace
Mr. Crosby?
Atty Crosby KU/LG&E
Note: Sacre, Candace
Methodology Sinclair proposed does not reflect anything with federal
regulations, not requesting federal regulations be applied any
differently. (Click on link for further comments.)
Chairman Chandler
Note: Sacre, Candace
Companies not proposing use solicitation process as way of setting
avoided costs, proposing purchased portion of Kentucky regulation
using Rhudes Creek or Level 10 what think otherwise purchase?
Atty Kurtz KIUC
Note: Sacre, Candace
Will brief whether state has to follow federal regulations on this
issue.
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10:53:30 AM

10:54:37 AM
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10:56:02 AM
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10:56:55 AM

10:57:30 AM

10:59:53 AM

Chairman Chandler
Note: Sacre, Candace

Notes couple of things like brief on that. (Click on link for further
comments.)

Chairman Chandler
Note: Sacre, Candace
Mr. Fitzgerald?
Atty Fitzgerald Joint Intervenors - witness Seelye
Note: Sacre, Candace
Cross Examination. How many utility scale QFs in Kentucky?
Atty Fitzgerald Joint Intervenors - witness Seelye
Note: Sacre, Candace
Are in KU/LG&E service areas, how many?
Atty Fitzgerald Joint Intervenors - witness Seelye
Note: Sacre, Candace
Conversation with Kurtz ownership of QFs, owners or investors are
in Kentucky?
Atty Fitzgerald Joint Intervenors - witness Seelye
Note: Sacre, Candace
Despite Kurtz implication owned by hedge funds, no knowledge?
Atty Fitzgerald Joint Intervenors - witness Seelye
Note: Sacre, Candace
Kurtz hypotheticals no basis in this proceeding, PURPA act?
Atty Fitzgerald Joint Intervenors - witness Seelye
Note: Sacre, Candace
Scope and purposes of regulation jurisdiction under Federal Power
Act?
Atty Fitzgerald Joint Intervenors - witness Seelye
Note: Sacre, Candace
This Commission limited in defining which costs avoided or reduced
by introducing fed-in power using definition avoided cost under
PERPA?
Atty Fitzgerald Joint Intervenors - witness Seelye
Note: Sacre, Candace
Commission ordered avoided cost used, ordered definition in 807
KAR 5:054 used?
Atty Fitzgerald Joint Intervenors - witness Seelye
Note: Sacre, Candace
Commission order Kentucky Power case set out principles and also
number of specific cost components not in definition avoided cost
created by FERC under PURPA?
Atty Fitzgerald Joint Intervenors - witness Seelye
Note: Sacre, Candace
And one, by law, not applicable relationship between retail customer
and utility under net metering, is that not correct?
Session Note Entry
Note: Sacre, Candace
Familiar with group New England Ratepayers Association?
Atty Fitzgerald Joint Intervenors - witness Seelye
Note: Sacre, Candace
Familiar with petition filed by New England Ratepayers Association?
Atty Fitzgerald Joint Intervenors - witness Seelye
Note: Sacre, Candace
Familiar with petition filed by New England Ratepayers Association
with FERC seeking declaratory order FERC exclusive jurisdiction over
wholesale energy rates and generation sources customer side meter
and rates had be priced accordance with Federal Power Act in
PURPA?
Atty Fitzgerald Joint Intervenors - witness Seelye
Note: Sacre, Candace
Aware by FERC order July 16 2020 Docket EL20-42-100 denied
request and declined issue declaratory order?
Atty Fitzgerald Joint Intervenors - witness Seelye
Note: Sacre, Candace
Clear that nothing in federal law limits ability of Commission to
define cost components or benefits considered, Commission not
confined costs avoided or benefits accrued from fed-in energy from
net metering customers or how compensatory rate set?
Atty Fitzgerald Joint Intervenors - witness Seelye
Note: Sacre, Candace
Familiar with Commission regulation defining avoided costs net
metering?
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Atty Fitzgerald Joint Intervenors - witness Seelye
Note: Sacre, Candace
Know whether adopted definition of avoided costs or costs relative
to net metering?
Atty Fitzgerald Joint Intervenors - witness Seelye
Note: Sacre, Candace
Agreed earlier cost components Ky Power order be considered what
is COS and appropriate rate for fed-in solar, Commission adopted
broader set components be evaluated in definition of avoided cost
under PURPA?
Atty Fitzgerald Joint Intervenors
Note: Sacre, Candace
FERC Order Docket No. EL20-42-000, ask reference included in
record, published, 172 FERC Paragraph 61,042.
Chairman Chandler
Note: Sacre, Candace
Objection?
JOINT INTERVENORS EXHIBIT 1
Note: Sacre, Candace
ATTY FITZGERALD JOINT INTERVENORS - WITNESS SEELYE
Note: Sacre, Candace
FERC ORDER DOCKET NO. EL20-42-000
Chairman Chandler
Note: Sacre, Candace
Marked three exhibits, 1, 2, and 3, move to introduce?
Atty Kurtz KIUC
Note: Sacre, Candace
Yes.
Chairman Chandler
Note: Sacre, Candace
Objection?
Chairman Chandler
Note: Sacre, Candace
Entered AG/KIUC Exhibits 1, 2, and 3, supplement 3 with entire
version.
AG/KIUC EXHIBIT 1
Note: Sacre, Candace
ATTY KURTZ KIUC - WITNESS SEELYE
Note: Sacre, Candace
18 CFR 292.202 QUALIFING COGENERATION AND SMALL POWER
PRODUCTION FACILITIES DEFINITIONS
AG/KIUC EXHIBIT 2
Note: Sacre, Candace
ATTY KURTZ KIUC - WITNESS SEELYE
Note: Sacre, Candace
18 CFR 292.302 AVAILABILITY OF ELECTRIC UTILITY SYSTEM
AG/KIUC EXHIBIT 3
Note: Sacre, Candace
ATTY KURTZ KIUC - WITNESS SEELYE
Note: Sacre, Candace
18 CFR 292 AND 375 FACILITY RATES AND REQUIREMENTS
Chairman Chandler
Note: Sacre, Candace
Questions?
General Counsel Vinsel PSC - witness Seelye
Note: Sacre, Candace
Cross Examination. Solar without inverter not support reactive
power?
General Counsel Vinsel PSC - witness Seelye
Note: Sacre, Candace
Look at KU or LG&E response to Seventh Request, Item 36?
General Counsel Vinsel PSC - witness Seelye
Note: Sacre, Candace
Wolfe, not your response.
General Counsel Vinsel PSC - witness Seelye
Note: Sacre, Candace
Item A-36, reading (click on link for further comments), last
sentence, reading (click on link for further comments), all inverters
have smart functions?
General Counsel Vinsel PSC
Note: Sacre, Candace
Follow up on previous cross regarding avoided cost definitions,
introduce printed copies of KRS 278.465, definitions applicable to
net metering statutes, and 278.466 part of net metering, marked
Staff Exhibits 5 and 6.
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General Counsel Vinsel PSC - witness Seelye
Note: Sacre, Candace
Offering opinion definition avoided cost Commission regulation small
cogeneration facilities, offering lay opinion or legal opinion?
General Counsel Vinsel PSC - witness Seelye
Note: Sacre, Candace
Lay opinion?
General Counsel Vinsel PSC - witness Seelye
Note: Sacre, Candace
Did you go to law school?
General Counsel Vinsel PSC - witness Seelye
Note: Sacre, Candace
Did not pass bar?
General Counsel Vinsel PSC - witness Seelye
Note: Sacre, Candace
Lay opinion, familiar either statutes?
General Counsel Vinsel PSC - witness Seelye
Note: Sacre, Candace
Point where any statutes legislature said Commission apply avoided
cost definition set forth in cogeneration regulation?
General Counsel Vinsel PSC - witness Seelye
Note: Sacre, Candace
Make sure clear, not saying Commission limited considering avoided
energy avoided capacity in calculating avoided cost net metering
export rate?
General Counsel Vinsel PSC - witness Seelye
Note: Sacre, Candace
Again, Commission established principles calculating net metering
export rate 2020-00174 Ky Power rate case?
General Counsel Vinsel PSC - witness Seelye
Note: Sacre, Candace
Also, in order June 30, what components in avoided cost?
General Counsel Vinsel PSC - witness Seelye
Note: Sacre, Candace
Based upon lay understanding, regulations have to list statutory
authority why enacting particular regulation, reading 807 KAR 5:054,
KRS 278.040(3), (click on link for further comments), agree?
General Counsel Vinsel PSC - witness Seelye
Note: Sacre, Candace
Version of net metering and billing periods for dummies, in KYSEIA
first data request, both you and Conroy response to question various
scenarios, trying to understand what companies proposing netting
period and billing period, fair to say netting frequency is different
from billing cycle under requirements of Kentucky law?
General Counsel Vinsel PSC - witness Seelye
Note: Sacre, Candace
Talk about rate design?
General Counsel Vinsel PSC - witness Seelye
Note: Sacre, Candace
Response KYSEIA First Request, Item 17-E, measurement interval
instantaneous, describe what mean?
General Counsel Vinsel PSC - witness Seelye
Note: Sacre, Candace
Again, scenarios referenced, net metering customer produces and
consumes own energy in totality, produces 100 kWh consumers
same amount, what goes through meter?
General Counsel Vinsel PSC - witness Seelye
Note: Sacre, Candace
Difference netting frequency and billing cycle?
General Counsel Vinsel PSC - witness Seelye
Note: Sacre, Candace
Best of understanding KU/LG&E requesting approval of billing and
not netting frequency in calculating bill credits?
General Counsel Vinsel PSC - witness Seelye
Note: Sacre, Candace
Supplemental rebuttal, said regarding retirements Mill Creek 1 and 2
and Brown Unit 3, 2021 business plan based on assumption Mill
Creek retire in 2024 and Mill Creek 2 and Brown in 2028?
General Counsel Vinsel PSC - witness Seelye
Note: Sacre, Candace
Also said Mill Creek 1 and 2 and Brown 3 retirement uncertain,
absent stricter environmental regulation units not retired until end of
depreciable lives?
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General Counsel Vinsel PSC - witness Seelye
Note: Sacre, Candace
Discussing degree of uncertainty regulations, any consideration of
more regulation and stricter regulation and impact on retirements
and capacity for KU/LG&E?
Chairman Chandler
Note: Sacre, Candace
Move introduce exhibits?
General Counsel Vinsel PSC
Note: Sacre, Candace
Yes.
Chairman Chandler
Note: Sacre, Candace
Objections?
PSC STAFF EXHIBIT 5
Note: Sacre, Candace
GENERAL COUNSEL VINSEL PSC - WITNESS SEELYE
Note: Sacre, Candace
KRS 278.465 DEFINITIONS FOR KRS 278.465 TO 278.468
PSC STAFF EXHIBIT 6
Note: Sacre, Candace
GENERAL COUNSEL VINSEL PSC - WITNESS SEELYE
Note: Sacre, Candace
KRS 278.466 AVAILABILITY OF NET METERING
Chairman Chandler
Note: Sacre, Candace
Objections?
Chairman Chandler
Note: Sacre, Candace
Questions?
Vice Chairman Cubbage - witness Seelye
Note: Sacre, Candace
Examination. Avoided cost analogous to marginal cost?
Vice Chairman Cubbage - witness Seelye
Note: Sacre, Candace
Cost assigned on page 30, supplemental, NMS 2, table, avoided
energy cost under recommended avoided cost essentially marginal
cost generate next kWh?
Vice Chairman Cubbage - witness Seelye
Note: Sacre, Candace
Avoided generation capacity cost under recommended is none,
KU/LG&E do not forecast need for generation in short term?
Vice Chairman Cubbage - witness Seelye
Note: Sacre, Candace
KU/LG&E no forecast excess generation needs 2028, QF or net
metering resources on market, cost of generation less, purchased
cheaper price avoided generation cost if not need capacity?
Vice Chairman Cubbage - witness Seelye
Note: Sacre, Candace
Energy cost line, not generation?
Vice Chairman Cubbage - witness Seelye
Note: Sacre, Candace
Where into discussion sunk costs?
Vice Chairman Cubbage - witness Seelye
Note: Sacre, Candace
Back to chart on page 30, your summary of Kentucky Power
elements?
Vice Chairman Cubbage - witness Seelye
Note: Sacre, Candace
One getting ready to ask you about?
Vice Chairman Cubbage - witness Seelye
Note: Sacre, Candace
Jobs benefit line, discussion Miller, assigned zero because consider
externality, did not do specific analysis?
Vice Chairman Cubbage - witness Seelye
Note: Sacre, Candace
Did not do jobs benefit analysis?
Chairman Chandler
Note: Sacre, Candace
Recess until 12:55.
Session Paused
Session Resumed
Chairman Chandler
Note: Sacre, Candace
Back on record in Case Nos. 2020-00349 and 2020-00350, KU/LG&E
net metering SQF and LQF and issues left over from petition for
rehearing. (Click on link for further comments.)
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Chairman Chandler - witness Seelye
Note: Sacre, Candace
Examination. Been here for hearing?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Anything find objectionable from Baron?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Like to ask about that, heard questions to Wolfe, your experience
have dealt with CPCNs, show a need for something and absence of
duplication, show need replace cheaper than have, your experience?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Brings me to what you said today, companies not paying avoided
capacity cost when no need for capacity, need related to reliability?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Taken further, although may get more reliability from incremental
capacity, planning not determine necessary have reliability searching
for?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
When talk need for capacity or absence need, companies planning
one in ten reliability scenario?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Upper end reserve margin, loss of load expectation one event one
day in ten years?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
When said need, reliability need, can need be determined in sake of
efficiency or cost savings, capital cost cheapest capacity resource,
going forward or stay open, annual capacity, annual capital cost and
fixed O&M, all in excess $5 million, some resource stay open
additional $20 million, can find resource, can replace for cheaper
than stay-open cost, something prudent to look at?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Not asking specifically type resource, economic perspective, stayopen costs avoidable?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Ignore single cycle CTs, vast majority remainder system coal units?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
If any combined cycle CTs/coal units retire, companies avoid costs
otherwise would have incurred if continue operate?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Just retire?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Going way beyond question, asking solely looking at single unit
when retires, costs not incur specific to unit that would have
incurred had unit stayed open?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Calculus company running every year comparing costs might or
would disappear upon retirement is compared to other scenarios,
cheaper to replace retired generator, other units could replace
ultimately lead to lower rate, lower cost?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Focusing first on first part of equation, what is number looking at
with capacity, number looking at fixed cost absent retirement?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Retiring generators, many retired cost of environmental compliance
higher than replacement cost?
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Chairman Chandler - witness Seelye
Note: Sacre, Candace
Not retire because of age, end of useful life, certainly have over
decades?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Economics, wrong economics of situation, two parts, variable cost to
produce electricity than rest of fleet, and lot of money overhaul the
boilers, to continue to invest is unduly costly compared to
replacement, fair characterization?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
That's what companies base case, base case has built-in economics,
then compared to alternatives?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Create base, look at recurring basis, determine other scenarios
maximize value or reduce costs over time?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Brown Unit, companies could have spent ton of money updated,
brand new place, expensive?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Why, even when adequate capacity not avoided generation capacity
value, continuing fixed O&M avoided generation capacity cost?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
If retire unit, why continue every year incur costs keep doors open?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Avoiding that cost, retire a unit, not pay people work at that unit,
avoided cost?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Companies proposing wants 1000 mW QF satisfy avoided generation
capacity value QF rate should go to zero?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
For reliability purposes?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Assuming scenario1000 mW satisfied, companies proposing avoided
generation capacity value back to zero, looking at base case
scenario whether retire something not planned verse replacement
generation scenario, comparing replacement generation against zero
or against cost avoid if retire generator?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Companies no significant retirements, Zorn CTs, small, no planning,
no capacity additions or retirements, reserve margin within range,
each year companies look at plan, base plan, if replacement
generation, forget cost, compare to companies current generating
fleet, no need for capacity reliability, replacement capacity cost,
what cost compare that cost of replacement capacity determine
more effective or efficient retire and go with replacement?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Fixed O&M expenses, stay-open costs, annual capital costs, fixed
O&M?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
If generator has $7-10 million capital costs, reflected in variable fuel
cost?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Recurring annual fixed expenses avoided?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Hypothetical to get to economics, what economic calculations
companies running to see if situations actually occur?
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Chairman Chandler - witness Seelye
Note: Sacre, Candace
Baron discussed imbedded costs more accounting principle and
avoided and marginal costs are more economic principles, agree?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
State in testimony no relationship between avoided costs and
imbedded costs?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Basis for that one economics and one accounting?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Imbedded costs include costs avoidable but incurred, makes
imbedded?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Talk about no correlation, difference, apples and oranges but apples
imbedded, could have been oranges but became imbedded costs?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Costs incurred makes them imbedded?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
In rearview mirror?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Change in cost based on change in demand, very baseline simple
definition of marginal cost?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Linear, curvilinear chart, move along one axis change in demand,
move along curvilinear, tangent?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Moving along with one change in variable move along the line, how
some marginal costs look, but talk about avoided capacity cost, no
change in cost but may end up being a step-lodge change, economic
possibility have marginal costs like that?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Units in quantity, change in demand before change in cost, talking
about how incurs, assign no benefit to smaller increments of
replacement?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Bringing forward retirement result in more savings?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Economics, bring forward retirement, replacement in 2023 cheaper
than continuing running for 3, 4, 5, 8 years, discount replacement
capacity cost, generation cheaper, lend itself bring forward
retirerment?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Other than protecting customers calculus used against or for of
discounting to present value those avoided generation capacity costs
in base case?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
No reliability need for seven years?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Like Bluegrass units?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Math companies doing cheaper, one part related to current
generation, present value discounted of avoided generation capacity
cost as reflected in companies base case?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Planning horizon?
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Chairman Chandler - witness
Note: Sacre, Candace
Chairman Chandler - witness
Note: Sacre, Candace
Chairman Chandler - witness
Note: Sacre, Candace
Chairman Chandler - witness
Note: Sacre, Candace
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Chairman Chandler - witness
Note: Sacre, Candace
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Chairman Chandler - witness
Note: Sacre, Candace
Chairman Chandler - witness
Note: Sacre, Candace
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Chairman Chandler - witness
Note: Sacre, Candace
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Chairman Chandler - witness
Note: Sacre, Candace
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Chairman Chandler - witness
Note: Sacre, Candace
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Chairman Chandler - witness
Note: Sacre, Candace
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Chairman Chandler - witness
Note: Sacre, Candace
Chairman Chandler - witness
Note: Sacre, Candace
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Chairman Chandler - witness
Note: Sacre, Candace
Chairman Chandler - witness
Note: Sacre, Candace
Chairman Chandler - witness
Note: Sacre, Candace
Chairman Chandler - witness
Note: Sacre, Candace
Chairman Chandler - witness
Note: Sacre, Candace
Chairman Chandler - witness
Note: Sacre, Candace
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Seelye
Avoided cost is avoided cost?
Seelye
Cases in Commission around DSM?
Seelye
Columbia last one?
Seelye
DSM programs avoided energy/avoided generation capacity
significant input determination effectiveness of programs?
Seelye
If avoided cost same, SQF, LQF, 640 megawatt combined cycle,
companies have avoided energy cost and avoided generation
capacity cost, using for QF, use for demand response energy
efficiency, weatherization, cost effective?
Seelye
Baron said avoided utility cost system benefit?
Seelye
Companies position, discount avoided generation capacity cost outer
years discounted present value determining capacity value today
payment for avoided capacity cost?
Seelye
Not proposing to discount increments short of able actually avoid
large chunks capacity?
Seelye
Specific to avoided generation capacity cost being discounted, dozen
or so different types resources can provide capacity?
Seelye
Flip side, companies use avoided generation capacity costs, input in
all demand response programs?
Seelye
In any proposals discounting avoided generation capacity values
based off of inability of particular generator to offset full chunk of
capacity?
Seelye
Across the board with avoided generation capacity value?
Seelye
Avoided generation capacity may look step-wise manner, probably
case for most other avoided capacity values?
Seelye
Agree chunky but very different?
Seelye
Fact that are presented charting out marginal cost, not discount
contribution able to provide?
Seelye
Avoiding upgrades, number of COS?
Seelye
Minimum size study?
Seelye
Two ways do allocation certain distribution plan, customer portion,
minimum or zero, minimum way simpler?
Seelye
Minimum system says smallest transformer this is cost, shortest pole
we use, for sake of efficiency, stick with this conductor,
understanding?
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Chairman Chandler - witness Seelye
Note: Sacre, Candace
Not that smaller might not work, carry certain size for number of
reasons?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Different size transformer, have circuit certain size transformer, size
needed?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Two in stock big one smaller one, over time circuit, tornado, energy
efficient, houses torn, down, loses load, end of life, retire, replace
with smaller one next time?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Replacement is cheaper, system benefit?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Distribution system, how utility look at calculation and make
determination cost effect, couple years, replace transformer, how
utility calculate, planning purposes, most efficient reasonable cost
plan in those scenarios?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
If found that, an alternative, internally as companies do calculations,
asking about economics of situation, what cost saving, for avoided
distribution capacity cost, may be circuit, this investment less than
cost otherwise incur, cost otherwise incur if wouldn't incur, is
avoided distribution capacity cost, how are companies calculating
that value, base case to compare to, for internal planning today?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
What just said analogous what said earlier about avoided generation
capacity? How two things not the same?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
QF maximum 80 mW, paid avoided energy and avoided capacity
cost, under scenario, unless actually avoid next generator, not be
paid avoided capacity value?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Aggregate demand reduces over time, retire unit, not necessitate
replacement, keeps in reserve margin?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Chunkiness different but not mean not exist, all customers benefit,
without any reduction of reliability, avoidance of cost?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
More interested or concerned, whatever use what build system, pay
everyone $1, save system $2, always tried to do latter?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Asking, from distribution perspective, $2 value how being
determined today?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Moving on to net metering, trying to find out how to avoid
distribution capacity value?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Standard formula assuming growth avoid additional capital cost?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Companies situation, not saying companies approach assume
demand is sunk, on flip side, how determine base cost verse
alternatives trying to reduce capacity costs upon replacement of
current assets?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Wickliffe, far east, far west?
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Chairman Chandler - witness Seelye
Note: Sacre, Candace
Forecast loads, replacement costs, base case compare alternatives?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Engineering looking at demand, retire and replace, know cost today,
escalate five years out, alternatives, study looked certain circuits, hit
peak particular circuits, not determine anything actually avoided, net
metering not only thing have impact?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
When look at alternatives, better out there serve load and not have
this size transformer, demand response or energy efficiency
program, avoid this cost or that cost, companies position net
metering not avoid any costs as anticipate or distribution capacity
costs are across board with exception of growth unavoidable?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Supplemental rebuttal, talk about LOLP, Barnes use LOLP to allocate
avoided generation fixed costs?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
How did he allocate avoided generation fixed costs?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
COS LOLP used to allocate fixed production costs based on
contribution certain classes to allocate costs to individual classes for
COS purposes?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Talking upstream from allocation to classes, saying standing
upstream but using contribution of solar during those hours to
allocate avoided capacity costs?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Before allocation of expenses to individual classes?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Supplemental rebuttal, page 8, new entry PJM, discussion about net
cone, rebuttal to Barnes use PJM determination net CONE as proxy
unit for avoided generation capacity cost?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Talk about problem with approach, neither KU/LG&E member of
PJM, no bearing on companies costs, page 8 net CONE rarely comes
into play PJM, what your experience is or understanding of what role
net CONE play at PJM?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Saying minimal offer price new entry unit is net cost new entry net
of energy and ancillary services revenues?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Any other role net CONE plays?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
BRR curve?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Understand BRR demand curve for PJM base residual option?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Anchor point BRR curve setting demand base residual option?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
If PJM net CONE anchor point BRR curve, net CONE does come into
play significant way for capacity?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
No new capacity being built at PJM?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
For reliability?
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Chairman Chandler - witness Seelye
Note: Sacre, Candace
Idea of market regardless reliability, if new entry push out more
expensive current entrance, people can enter all the time?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Surprised find out current generators not go below net ACR number
of generators still bid at zero as price tankers in PJM?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
As long as not MOPR?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Combined cycle units being built PJM every year?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
160,000 mW any day?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Net CONE not used other ways to determine capacity charge at
PJM?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Rarely comes into play at PJM?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Anchor point for demand curve, taken into account clearing price?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Page 10, line 17, little or no need additional capacity PJM, net CONE
no significance, clarify?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Page 10, line 15, just as net CONE not apply capacity value PJM, not
apply companies, net CONE does apply at PJM?
Chairman Chandler
Note: Sacre, Candace
Break until 3.
Session Paused
Session Resumed
Chairman Chandler
Note: Sacre, Candace
Back on the record in Case Nos. 2020-0349 and 2020-00350.
Chairman Chandler
Note: Sacre, Candace
Redirect?
Atty Crosby KU/LG&E - witness Seelye
Note: Sacre, Candace
Redirect Examination. Supplemental direct, lines 6 and 7, to which
commission referring on line 6, reviewed?
Atty Crosby KU/LG&E - witness Seelye
Note: Sacre, Candace
Kentucky PSC?
Atty Crosby KU/LG&E - witness Seelye
Note: Sacre, Candace
Exchange with Chairman PJM net CONE, recall?
Atty Crosby KU/LG&E - witness Seelye
Note: Sacre, Candace
Still testimony PJM net CONE no bearing on companies capacity
costs?
Atty Crosby KU/LG&E - witness Seelye
Note: Sacre, Candace
How procure capacity costs?
Atty Crosby KU/LG&E - witness Seelye
Note: Sacre, Candace
Would go to market, issuing request for proposals?
Atty Crosby KU/LG&E - witness Seelye
Note: Sacre, Candace
Lowest cost meet customer needs?
Atty Crosby KU/LG&E - witness Seelye
Note: Sacre, Candace
Supplemental direct?
Atty Crosby KU/LG&E - witness Seelye
Note: Sacre, Candace
Page 30, table, different cost components?
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Atty Crosby KU/LG&E - witness Seelye
Note: Sacre, Candace
Your view of seven avoided cost components how many equally well
avoided utility scale solar as by rooftop solar, which categories
would be?
Atty Crosby KU/LG&E - witness Seelye
Note: Sacre, Candace
Understanding companies recent solar PPA experience indicate utility
scale solar had for less than three cents kWh?
Atty Crosby KU/LG&E - witness Seelye
Note: Sacre, Candace
Recent ones little less than three cents?
Chairman Chandler
Note: Sacre, Candace
Questions?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Recross Examination. Lots of people work big coal plants compared
to combined cycle other facilities?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
All union employees?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Retire coal plant, get rid of employee costs, net book value not go
away?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Evidence in record economic retire coal plant to eliminate employee
costs and replace with something else?
Atty Kurtz KIUC - witness Seelye
Note: Sacre, Candace
Were less, companies do it?
Chairman Chandler
Note: Sacre, Candace
Questions?
Atty Spenard KYSEIA - witness Seelye
Note: Sacre, Candace
Recross Examination. Supplemental, page 17, in terms of two
alternatives, compensation rate based upon FERC Schedule 3 charge
OATT, or alternatively have charge determined by PSC, testimony is
those are alternatives arrived at uniquely by jurisdictional bodies?
Atty Spenard KYSEIA - witness Seelye
Note: Sacre, Candace
Line 5, puts in contrast for me, alternatives, could have listed
different percentage amount, instead charge determined as .75
percent?
Atty Spenard KYSEIA - witness Seelye
Note: Sacre, Candace
In terms of hybrid, one percent fixed and avoided generation
capacity cost would be variable?
Chairman Chandler
Note: Sacre, Candace
Questions?
Atty Fitzgerald Joint Intervenors - witness Seelye
Note: Sacre, Candace
Recross Examination. Jobs associated with net metering externality?
Atty Fitzgerald Joint Intervenors - witness Seelye
Note: Sacre, Candace
Do jobs benefits analysis type and number of jobs created net
metering?
Atty Fitzgerald Joint Intervenors - witness Seelye
Note: Sacre, Candace
Familiar with May 14 Ky Power Order and earlier order in this case?
Atty Fitzgerald Joint Intervenors - witness Seelye
Note: Sacre, Candace
Recall either include analysis economic development or jobs but only
if think good idea?
Atty Fitzgerald Joint Intervenors - witness Seelye
Note: Sacre, Candace
Recall order sent to companies could include or omit jobs benefits
analysis?
Chairman Chandler
Note: Sacre, Candace
Questions?
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General Counsel Vinsel PSC - witness Seelye
Note: Sacre, Candace
Recross Examination. Aware of RFP companies issued January?
General Counsel Vinsel PSC - witness Seelye
Note: Sacre, Candace
Companies requesting 300 to 900 megawatts beginning 2025 to
2028 and earlier than 2025, at April 28 hearing, Bellar confirmed
may seek additional capacity before 2025, reconcile KU/LG&E not
need additional generation with RFP?
General Counsel Vinsel PSC - witness Seelye
Note: Sacre, Candace
Can't reconcile fact RFP issued and fact companies not need
additional generation?
Chairman Chandler
Note: Sacre, Candace
Questions?
Chairman Chandler - witness Seelye
Note: Sacre, Candace
Examination. Conroy next best person to ask question Vinsel just
asked?
Chairman Chandler
Note: Sacre, Candace
Witness is excused.
Chairman Chandler
Note: Sacre, Candace
Next witness?
Atty Crosby KU/LG&E
Note: Sacre, Candace
Robert Conroy.
Chairman Chandler
Note: Sacre, Candace
Witness is sworn.
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Examination. Name and address?
Atty Crosby KU/LG&E - witness Conroy
Note: Sacre, Candace
Direct Examination. By whom employed and what capacity?
Atty Crosby KU/LG&E - witness Conroy
Note: Sacre, Candace
Cause prepared and filed written direct and rebuttal as well as
supplemental direct and rebuttal?
Atty Crosby KU/LG&E - witness Conroy
Note: Sacre, Candace
Sponsor of data requests?
Atty Crosby KU/LG&E - witness Conroy
Note: Sacre, Candace
Adopt prefiled testimony and responses?
Atty Crosby KU/LG&E - witness Conroy
Note: Sacre, Candace
What have available to you or with you?
Chairman Chandler
Note: Sacre, Candace
Questions?
Atty Kurtz KIUC - witness Conroy
Note: Sacre, Candace
Cross Examination. QF contract 80 mW large impact?
Atty Kurtz KIUC - witness Conroy
Note: Sacre, Candace
Within large 20-year QF contract, lots of terms and conditions,
assignability, penalty for nonperformance, security deposits,
covenants, could be lengthy?
Atty Kurtz KIUC - witness Conroy
Note: Sacre, Candace
Bring to Commission for approval or just sign it?
Atty Kurtz KIUC - witness Conroy
Note: Sacre, Candace
No objection if Commission required bring contracts?
Chairman Chandler
Note: Sacre, Candace
Questions?
Atty Spenard KYSEIA - witness Conroy
Note: Sacre, Candace
Cross Examination. In terms of application, testimony submitted
both applications?
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Atty Spenard KYSEIA - witness Conroy
Note: Sacre, Candace
Applications tendered Nov 25 2020 Volume 2 of 4, included your
direct?
Atty Spenard KYSEIA - witness Conroy
Note: Sacre, Candace
Appendix A qualifications, fair to say basically sets forth
background?
Atty Spenard KYSEIA - witness Conroy
Note: Sacre, Candace
Review of Appendix A, technical or other specialized knowledge
rates?
Atty Spenard KYSEIA - witness Conroy
Note: Sacre, Candace
In terms of experience, not attorney?
Atty Spenard KYSEIA - witness Conroy
Note: Sacre, Candace
Not asking legal opinions, asked in context of understanding in
terms of knowledge and background?
Atty Spenard KYSEIA - witness Conroy
Note: Sacre, Candace
In terms of supplemental, page 4, line 12, jobs benefit?
Atty Spenard KYSEIA - witness Conroy
Note: Sacre, Candace
Rebuttal, page 4, line 16, discussion economic development study?
Atty Spenard KYSEIA - witness Conroy
Note: Sacre, Candace
Global big picture question, Commission no authority consider job
benefits or economic development ratemaking authority?
Atty Spenard KYSEIA - witness Conroy
Note: Sacre, Candace
Companies required to be indifferent to jobs creation design of
rates?
Atty Spenard KYSEIA - witness Conroy
Note: Sacre, Candace
When designing rates, understanding companies required to be
indifferent jobs creation, not part of rate design process?
Atty Spenard KYSEIA - witness Conroy
Note: Sacre, Candace
Allowed to take into consideration job creation when designing
rates?
Atty Spenard KYSEIA - witness Conroy
Note: Sacre, Candace
Costs of service, COSSs, and also rate design, not necessarily
synonymous concepts?
Atty Spenard KYSEIA - witness Conroy
Note: Sacre, Candace
Companies required to be indifferent to economic development?
Atty Spenard KYSEIA - witness Conroy
Note: Sacre, Candace
Supplemental rebuttal, page 5, footnote 10, three orders 202000016 in support, May 8 2020 June 18 2020 and December 12
2020, aware of that?
Atty Spenard KYSEIA - witness Conroy
Note: Sacre, Candace
Discussion in text lines 11-13, end reference footnote 10, aware of
orders in 2020, rely upon those for testimony you cite?
Atty Spenard KYSEIA - witness Conroy
Note: Sacre, Candace
Read each of those orders?
Atty Spenard KYSEIA - witness Conroy
Note: Sacre, Candace
Application in 2020-00016, level of familiarity?
Atty Spenard KYSEIA - witness Conroy
Note: Sacre, Candace
Remain testimony today Commission may not consider jobs benefit
or economic when considering net metering rates?
Atty Spenard KYSEIA - witness Conroy
Note: Sacre, Candace
Agree supplemental page 4 line 18 offers opinion as to limits of
Commission jurisdiction?
Atty Spenard KYSEIA - witness Conroy
Note: Sacre, Candace
Page 4, supplemental, looking at page 4, line 18, discussion begins
line 16, Commission's jurisdiction?
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Atty Spenard KYSEIA - witness Conroy
Note: Sacre, Candace
Question on line 16, Commission jurisdiction?
Atty Spenard KYSEIA - witness Conroy
Note: Sacre, Candace
Jobs benefit net metering line 18 stated, reading (click on link for
further comments), see that?
Atty Spenard KYSEIA - witness Conroy
Note: Sacre, Candace
Testimony, supplemental testimony, Commission's jurisdiction, page
4, line 16 next pages, twice in these cases offered opinion as to
Commission jurisdiction with regard to jobs benefit and
supplemental opinion jurisdiction economic development, fair
characterization?
Atty Spenard KYSEIA - witness Conroy
Note: Sacre, Candace
Opinion Commission may not require companies study jobs benefits?
Atty Spenard KYSEIA - witness Conroy
Note: Sacre, Candace
Opinion may Commission require, mandate companies shall take
action, Commission may require companies study economic
development as to net metering rates?
Atty Spenard KYSEIA - witness Conroy
Note: Sacre, Candace
Asking opinion who has twice offered opinion in terms of
Commission jurisdiction, asking whether Commission may require
companies study economic development?
Chairman Chandler
Note: Sacre, Candace
Questions?
Atty Fitzgerald Joint Intervenors - witness Conroy
Note: Sacre, Candace
Cross Examination. Duration of billing period KU/LG&E?
Atty Fitzgerald Joint Intervenors - witness Conroy
Note: Sacre, Candace
Different for commercial customers?
Atty Fitzgerald Joint Intervenors - witness Conroy
Note: Sacre, Candace
Duration of billing period, same for customers residential or
commercial under net metering tariff?
Atty Fitzgerald Joint Intervenors - witness Conroy
Note: Sacre, Candace
Period generally same for other PSC regulated utilities in Kentucky?
Atty Fitzgerald Joint Intervenors - witness Conroy
Note: Sacre, Candace
Changed in KU/LG&E system since 2018?
Atty Fitzgerald Joint Intervenors - witness Conroy
Note: Sacre, Candace
Economic development, occasion to visit web site of parent PPL?
Atty Fitzgerald Joint Intervenors - witness Conroy
Note: Sacre, Candace
Email list to get press releases from company?
Atty Fitzgerald Joint Intervenors - witness Conroy
Note: Sacre, Candace
October 6 2020 press release PPL international magazine KU/LG&E
top 20 utilities economic development success?
Atty Fitzgerald Joint Intervenors
Note: Sacre, Candace
Publicly-available press release on web site, will send in hard copy
as Joint Intervenors Exhibit 2. (Click on link for further comments.)
Chairman Chandler
Note: Sacre, Candace
Note as Joint Intervenors Exhibit 2, share it, lay foundation and ask
questions, and then will ask parties objection.
Atty Fitzgerald Joint Intervenors - witness Conroy
Note: Sacre, Candace
Quote by Eileen Saunders, who is Eileen Saunders?
Atty Fitzgerald Joint Intervenors - witness Conroy
Note: Sacre, Candace
Quoted as saying, reading (click on link for further comments),
familiar with the innovative programs and incentives companies
have available for economic development?
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Atty Fitzgerald Joint Intervenors - witness Conroy
Note: Sacre, Candace
Include incentives rates more attractive otherwise available to
customer in class?
Atty Fitzgerald Joint Intervenors - witness Conroy
Note: Sacre, Candace
Supplemental rebuttal?
Atty Fitzgerald Joint Intervenors - witness Conroy
Note: Sacre, Candace
Page 11, lines 18-22, read testimony?
Atty Fitzgerald Joint Intervenors - witness Conroy
Note: Sacre, Candace
Page 12, lines 1-3, read please?
Atty Fitzgerald Joint Intervenors - witness Conroy
Note: Sacre, Candace
What evidence any joint intervenors direct financial ties to solar
facilities?
Atty Fitzgerald Joint Intervenors - witness Conroy
Note: Sacre, Candace
Consider direct financial ties?
Atty Fitzgerald Joint Intervenors - witness Conroy
Note: Sacre, Candace
What evidence joint intervenors, which are non-profit, tax-exempt
organizations, have direct financial ties to small scale solar facilities?
Atty Fitzgerald Joint Intervenors - witness Conroy
Note: Sacre, Candace
Implied joint intervenors organizations direct financial ties, what
evidence have that these organizations profit from installation of
small scale solar facilities?
Atty Fitzgerald Joint Intervenors - witness Conroy
Note: Sacre, Candace
Suggesting Rabago or Barnes altered testimony or lied for personal
gain?
Atty Fitzgerald Joint Intervenors - witness Conroy
Note: Sacre, Candace
Implying skewed testimony to benefit?
Atty Fitzgerald Joint Intervenors - witness Conroy
Note: Sacre, Candace
Does not companies have own solar offerings to customers?
Atty Fitzgerald Joint Intervenors - witness Conroy
Note: Sacre, Candace
Do shareholders realize rate of return in your solar offerings?
Atty Fitzgerald Joint Intervenors - witness Conroy
Note: Sacre, Candace
Do shareholders receive a rate of return on investments companies
make in standing solar offerings?
Atty Fitzgerald Joint Intervenors - witness Conroy
Note: Sacre, Candace
And are you getting rate of return on that?
Atty Fitzgerald Joint Intervenors - witness Conroy
Note: Sacre, Candace
Shareholders not either?
Atty Fitzgerald Joint Intervenors - witness Conroy
Note: Sacre, Candace
Position that someone who hires expert or compensates witness
casts doubt on veracity of testimony?
Atty Fitzgerald Joint Intervenors - witness Conroy
Note: Sacre, Candace
Conversations with Rabago or Barnes about motivations?
Atty Fitzgerald Joint Intervenors - witness Conroy
Note: Sacre, Candace
Of the mind value of rooftop solar exceeds cost?
Atty Fitzgerald Joint Intervenors - witness Conroy
Note: Sacre, Candace
Read studies have looked at value of solar included in Rabago
testimony SEIA.org benefit studies?
Atty Fitzgerald Joint Intervenors - witness Conroy
Note: Sacre, Candace
Assume agree determination reasonable boundaries what
reasonable established by May 14 2021 order Ky Power case?
Atty Fitzgerald Joint Intervenors - witness Conroy
Note: Sacre, Candace
Understand Rabago and Barnes inclusion of solar rooftop improve
value for all customers opposed to additional costs?
Atty Fitzgerald Joint Intervenors - witness Conroy
Note: Sacre, Candace
Any of those folks testifying for free or being compensated?
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Atty Fitzgerald Joint Intervenors - witness Conroy
Note: Sacre, Candace
Because feel purpose is noble supposed to credit everything matter
of opinion from companies witnesses but discount Rabago and
Barnes and all studies cited because not agree solar has value
exceeds cost?
Atty Fitzgerald Joint Intervenors - witness Conroy
Note: Sacre, Candace
Agree Commission establishing lowest reasonable cost should base
not on opinions but peer-reviewed studies, cost benefit studies
conducted by utility or those conducted by other public entities?
Atty Fitzgerald Joint Intervenors - witness Conroy
Note: Sacre, Candace
Not studied jobs benefit, what is Commission to do, assign default
value or look to other studies and proxy studies?
Atty Fitzgerald Joint Intervenors - witness Conroy
Note: Sacre, Candace
Aware Rabago, you suggested would not support billing period
netting if solar exceeded credit, in fact, cited with support studies
show net benefits other consumers from rooftop solar?
Atty Fitzgerald Joint Intervenors - witness Conroy
Note: Sacre, Candace
Never read studies?
Atty Fitzgerald Joint Intervenors - witness Conroy
Note: Sacre, Candace
Also not read study by Dept of Energy cost of net metering nonparticipating customers was negligible?
Chairman Chandler
Note: Sacre, Candace
Break until 4:05.
Session Paused
Session Resumed
Chairman Chandler
Note: Sacre, Candace
Back on record in Case Nos. 2020-00349 and 2020-00350.
Chairman Chandler
Note: Sacre, Candace
Questions?
General Counsel Vinsel PSC - witness Conroy
Note: Sacre, Candace
Cross Examination. Saunders available to testify?
Atty Riggs KU/LG&E
Note: Sacre, Candace
Saunders here, closing accounts and joint account liability.
General Counsel Vinsel PSC
Note: Sacre, Candace
Actually directly related to responses to data requests, informal
conference but things need clear today.
Atty Riggs KU/LG&E
Note: Sacre, Candace
Certainly willing present comment on that, try to tie up. (Click on
link for further comments.)
Chairman Chandler
Note: Sacre, Candace
If case, reality having robust record and having make decison by
September 24, time consider, briefed, outcome, no problem granting
motion informal conference. (Click on link for further comments.)
Atty Riggs KU/LG&E
Note: Sacre, Candace
Suggest forward with examination, development of record not lost,
motion for informal conference, scheduling next week, officially
resolve issue.
General Counsel Vinsel PSC - witness Conroy
Note: Sacre, Candace
Cross Examination (cont'd). Reporting requirements, post-hearing
data request ask clarification which reporting requirements present
issue and components that create issue?
POST-HEARING DATA REQUEST
Note: Sacre, Candace
GENERAL COUNSEL VINSEL PSC - WITNESS CONROY
Note: Sacre, Candace
REPORTING REQUIREMENTS PRESENTING ISSUE AND
COMPONENTS CREATING ISSUE
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Session Paused
Session Resumed
General Counsel Vinsel PSC - witness Conroy
Note: Sacre, Candace
Follow up question to Seelye reconciling testimony KU/LG&E not
need additional capacity, press release January 7 2021, copy all
counsel. (Click on link for further comments.)
General Counsel Vinsel PSC
Note: Sacre, Candace
Copy from KU/LG&E website, introduce as PSC Staff Exhibit 7.
General Counsel Vinsel PSC - witness Conroy
Note: Sacre, Candace
Headline misleading in use of term energy, LG&E/KU request bids
for energy to continue to reliably serve customers, use of term
energy not reflecting energy versus capacity, reading (click on link
for further comments), have accurately read?
General Counsel Vinsel PSC - witness Conroy
Note: Sacre, Candace
Mill Creek 1 300 mW?
General Counsel Vinsel PSC - witness Conroy
Note: Sacre, Candace
Mill Creek 2 little under at 297?
General Counsel Vinsel PSC - witness Conroy
Note: Sacre, Candace
January 7 2021 RFP introduced into record, Joint Intervenors Exhibit
1, reading (click on link for further comments), companies intention
replace shortfalls retirements of Mill Creek 1 in 2024 and additional
retirements in 2028?
General Counsel Vinsel PSC - witness Conroy
Note: Sacre, Candace
Saying Seelye correct companies not need additional capacity until
after 2028?
General Counsel Vinsel PSC - witness Conroy
Note: Sacre, Candace
Fair say KU/LG&E making plans need for capacity in 2024?
General Counsel Vinsel PSC - witness Conroy
Note: Sacre, Candace
Press release not entirely correct, generation capacity expected
shortfall created by retirements, including Mill Creek 1?
General Counsel Vinsel PSC - witness Conroy
Note: Sacre, Candace
Discussion with Seelye, Staff reviewed billing period netting process,
difference between measurement period, netting period, and billing
cycle, how line up, correct me if wrong?
General Counsel Vinsel PSC - witness Conroy
Note: Sacre, Candace
Energy is either consumed, goes through meter, energy back out
into grid, instantaneous, talking about measurement?
General Counsel Vinsel PSC - witness Conroy
Note: Sacre, Candace
Netting period is billing cycle?
General Counsel Vinsel PSC - witness Conroy
Note: Sacre, Candace
Talking about dollar value energy produced and dollar value energy
consumed, net goes to looking at billing period?
General Counsel Vinsel PSC - witness Conroy
Note: Sacre, Candace
Issue TS-2 pipeline suppliers demand component, included wrong
rate, lower than had been approved, what over or under collection
and also ask for thoughts on how credited to or charged customers,
June 30 order approved rate, lower than one approved on May 1?
General Counsel Vinsel PSC - witness Conroy
Note: Sacre, Candace
Correct because subsequent case August 1 established another rate
for TS-2?
General Counsel Vinsel PSC - witness Conroy
Note: Sacre, Candace
July 1 - July 30 over and under collection or longer period?
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General Counsel Vinsel PSC - witness Conroy
Note: Sacre, Candace
Rehearing matter, companies asking Commission to nunc June 30
Order to reflect rates approved for May, June, and July? Not want
you to answer.
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Examination. Way Commission enter subsequent order fix problem
indicated by companies, rate implemented that fixes problem
companies claim is there?
Atty Crosby KU/LG&E - witness Conroy
Note: Sacre, Candace
Direct Examination. Currently billing correct rates because of GSC
proceeding?
Atty Crosby KU/LG&E - witness Conroy
Note: Sacre, Candace
What has happened, difference between Order text had and what
companies billed, net $90 detriment to companies, net
undercollection?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Examination. Correct in mathematical sense, not necessarily rate in
Commission June 30 Order?
General Counsel Vinsel PSC - witness Conroy
Note: Sacre, Candace
Cross Examination (cont'd). So there was no over- or undercollection?
General Counsel Vinsel PSC - witness Conroy
Note: Sacre, Candace
Asking application be amended reflect new tariffs?
General Counsel Vinsel PSC - witness Conroy
Note: Sacre, Candace
Joint account issue, copy of KU/LG&E paper application on file in this
case?
General Counsel Vinsel PSC - witness Conroy
Note: Sacre, Candace
Application for new residential customer service?
General Counsel Vinsel PSC - witness Conroy
Note: Sacre, Candace
Post-hearing data request, copies of KU/LG&E residential customers
new service?
POST-HEARING DATA REQUEST
Note: Sacre, Candace
GENERAL COUNSEL VINSEL PSC - WITNESS CONROY
Note: Sacre, Candace
APPLICATION FOR NEW SERVICE - RESIDENTIAL CUSTOMERS
General Counsel Vinsel PSC - witness Conroy
Note: Sacre, Candace
Start service, what listed primary account holder, no option joint
account?
General Counsel Vinsel PSC - witness Conroy
Note: Sacre, Candace
Ms. Saunders better person?
General Counsel Vinsel PSC - witness Conroy
Note: Sacre, Candace
On line, way to set up authorized party, one person primary account
holder, how know implication for service based on information from
on-line application?
General Counsel Vinsel PSC - witness Conroy
Note: Sacre, Candace
Supplemental referenced Commission regulation QF right to sell
power cost greater than those KU/LG&E would occur, page 2, lines
19-22, whether QF price above cost, what is benchmark? How
benchmark align with KU/LG&E fuel adjustment clause economic
non-economic power highest cost unit calculation?
General Counsel Vinsel PSC - witness Conroy
Note: Sacre, Candace
Benchmark determine cost to purchase from QF higher than what
companies would generate?
Chairman Chandler
Note: Sacre, Candace
Questions?
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Chairman Chandler - witness Conroy
Note: Sacre, Candace
Examination. Less than ten cents by definition economic?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Determining factor, may not be ten cents, less than variable cost
available to utility in that month, all purchases deemed economic
under threshold?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Rhude's Creek 2.7 cents kilowatt hour?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Seelye supplemental rebuttal, page 25, reading (click on link for
further comments), see that?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Answer, reading (click on link for further comments), that what
says?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Rhudes Creek 2.7 cents, equivalent to 1.8 cents?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
May be $7, may be $5, may be $17 someday?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Market price for RECs, purchase price companies under get energy,
RECs, pay 2.7 cents kWh?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Minimum, maximum, lot of terms, under highest unit cost
calculation?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Discuss 807 KAR 5:054 about lose obligation to pay or obligation
ceases?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Companies have position whether determination not economic
purchase from QF that when ceases or when it hits marginal energy
price?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Say Commission enters order setting cost QFs 2.7 cents, in excess
marginal energy price per Seelye, run afoul of regulation provision
discussing in testimony?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
What just said for FAC purposes Rhude's Creek higher what filing
each quarter?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Proposing 2.7 cents Rhude's Creek price QF avoided energy rate not
have RECs companies sell?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Rhudes Creek price, also pointing to tariff obligation to purchase
ends, companies looked at own proposal turn around for QF make it
even though paying avoided cost at time implementation run afoul
of regulation, never mind, no obligation pay that?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
2.3 as filed assume 2.3, QF produces electricity October shoulder
month ready give available energy, testimony if cost companies
generate equivalent amount energy lower, then curtail that entity?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Bringing to Commission regulation exists, if set at this rate, this
regulation exists?
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Chairman Chandler - witness Conroy
Note: Sacre, Candace
Seelye supplemental rebuttal, page 24, bottom 23, sentence,
Companies will make, reading (click on link for further comments),
Seelye speak for companies on this issue or companies position FAC
rules is/is not economic, companies understand rules and do
whatever decide do?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Not saying companies changed how look at off-system purchases?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Companies position not economic purchases lower than companies
marginal running costs?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
5:054 Section 7, have that?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Supplemental, line 8, reading (click on link for further comments),
remember that?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Regulation, (7) and then Sub (5), reduction of fossil fuel use?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Does what read for 7(5)(b) take into account companies proposal
avoided energy and avoid capacity cost?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Very next section (c) discusses line losses, Section 7(5)(c), only
avoided energy avoided capacity, companies appropriately included
line losses that would not have existed in initial proposal?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
What in front of Commission in tariffs?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Read final Ky Power order denying rehearing?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Part discusses what law requires netting under net metering, read?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Aware differences what companies proposal for netting verse
Commission clarified in June Order?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Ky Power proposed two netting periods?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Order, page 14, reading (click on link for further comments),
companies proposal implementation all electricity consumed and all
fed back consistent with this order?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Billing line items?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
School tax?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Percentage of total bill?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Start with percentage total bill, net metering customer, 500 kW
charged retail rate in tariff?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Bill credit worth $300, company apply 500 kWh all riders based off
kWh?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Before sum two, calculating riders based off usage?
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Chairman Chandler - witness Conroy
Note: Sacre, Candace
All energy consume, all energy purchase from company?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Other line items fixed based off usage percentage of riders, any
classes net metering demand related other billing items or just those
three?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Fixed amounts are fixed amounts, kWh based off kWh purchased
from company, percentage of revenue based off what?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Come up with bill what bought from us, take kWh times rate
Commission set compensation and then sum what bill otherwise be
from first part of calculation?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Done once a billing cycle, 12 times a year, as a bill ordinarily done
today?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Accumulation of credits frequency are determined?
Chairman Chandler
Note: Sacre, Candace
Questions?
Chairman Chandler
Note: Sacre, Candace
Witness is excused.
Chairman Chandler
Note: Sacre, Candace
Next witness?
Atty Crosby KU/LG&E
Note: Sacre, Candace
Eileen Saunders.
Chairman Chandler
Note: Sacre, Candace
One more question for Conroy.
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Examination. Notification for rehearing, 278.190 emergency rate
procedures?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
What know about emergency rate procedures?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Emergency reg relief under 278.190(2), familiar with statute?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Aware of stipulation provision stay-out?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Portion allows Commission suspend ordinary tariff for five months
and forecasted six months?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Section stipulation cites for four-year stay-out?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
What process around something happen now and four year stay-out
filing for emergency rate relief?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Six sentence from bottom, see that?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Reading (click on link for further comments), see that?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Companies believe that emergency rate increase is necessary, that's
what stipulation say, saying ordinary rate case, determination
emergency is made by Commission?
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Chairman Chandler - witness Conroy
Note: Sacre, Candace
Sets up filing rate case, determination whether companies credit or
operations materially damaged Commission determination?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Companies file rate and Commission not think, companies filed rate
case?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Filed rate case before four years?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Took petition asking either 30 days can file case or ordinary 30 days
before filing case?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Additional step request or file rate case?
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Just asking clarification before four years ordinary case or ask
permission file prior to four years?
Chairman Chandler
Note: Sacre, Candace
Witness is excused.
Atty Crosby KU/LG&E
Note: Sacre, Candace
Eileen Saunders.
Chairman Chandler
Note: Sacre, Candace
Witness is sworn.
Chairman Chandler - witness Conroy
Note: Sacre, Candace
Examination. Name and address?
Atty Crosby KU/LG&E - witness Saunders
Note: Sacre, Candace
Direct Examination. By whom employed, what capacity?
Atty Crosby KU/LG&E - witness Saunders
Note: Sacre, Candace
Cause to be prepared and filed testimony and rebuttal?
Atty Crosby KU/LG&E - witness Saunders
Note: Sacre, Candace
File data request responses?
Atty Crosby KU/LG&E - witness Saunders
Note: Sacre, Candace
Any update to testimony or data requests?
Atty Crosby KU/LG&E - witness Saunders
Note: Sacre, Candace
Description of corrections?
Atty Crosby KU/LG&E - witness Saunders
Note: Sacre, Candace
Adopt prefiled testimony and responses?
Atty Crosby KU/LG&E - witness Saunders
Note: Sacre, Candace
What have available at witness stand?
Chairman Chandler
Note: Sacre, Candace
Questions?
General Counsel Vinsel PSC - witness Saunders
Note: Sacre, Candace
Cross Examination. Response, Staff Seventh Request, Item 2,
reading, (click on link for further comments), requirement in tariff
application contain all adults?
General Counsel Vinsel PSC - witness Saunders
Note: Sacre, Candace
Copies of tariffs application for service KU/LG&E current and
proposed, primarily in first section with application, termination for
service not in play, fair to say no requirement in tariff for applicant
list all adults?
General Counsel Vinsel PSC - witness Saunders
Note: Sacre, Candace
Pretty wide open piece, companies decide certain things not
provided in tariff, does not put a new customer on notice?
General Counsel Vinsel PSC - witness Saunders
Note: Sacre, Candace
Companies have on web site electronic form?
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General Counsel Vinsel PSC
Note: Sacre, Candace
General Counsel Vinsel PSC
Note: Sacre, Candace
General Counsel Vinsel PSC
Note: Sacre, Candace
General Counsel Vinsel PSC
Note: Sacre, Candace
General Counsel Vinsel PSC
Note: Sacre, Candace

- witness Saunders
On form lists primary account holder?
- witness Saunders
Clarify it does not say joint, says authorized party?
- witness Saunders
In order to pull up pull-down entry, has to click authorized party?
- witness Saunders
Anything that says what authorized party is?
- witness Saunders
Again, if I want to open joint account, maybe not understand
authorized party mean, customer not on notice can establish joint
account?
General Counsel Vinsel PSC - witness Saunders
Note: Sacre, Candace
Business office open during COVID?
General Counsel Vinsel PSC - witness Saunders
Note: Sacre, Candace
When someone comes in, ask joint account or single name?
General Counsel Vinsel PSC - witness Saunders
Note: Sacre, Candace
What do you call it?
POST-HEARING DATA REQUEST
Note: Sacre, Candace
GENERAL COUNSEL VINSEL PSC - WITNESS SAUNDERS
Note: Sacre, Candace
CUSTOMER FACT SHEET
General Counsel Vinsel PSC - witness Saunders
Note: Sacre, Candace
On-line account, authorized on bill and being joint account two or
more people jointly accountable?
General Counsel Vinsel PSC - witness Saunders
Note: Sacre, Candace
Again, one spouse service in that name only and wants to add
spouse, can primary account holder call up and say add X person?
General Counsel Vinsel PSC - witness Saunders
Note: Sacre, Candace
Not require second person be on phone call?
General Counsel Vinsel PSC - witness Saunders
Note: Sacre, Candace
Check with CSRs, not always the case.
General Counsel Vinsel PSC - witness Saunders
Note: Sacre, Candace
Change answer to typically, couple married 30 years, one spouse
dies, surviving spouse service in my name, at what point KU/LG&E
transfer account and not make new account?
General Counsel Vinsel PSC - witness Saunders
Note: Sacre, Candace
Any formal policy for that or informal?
General Counsel Vinsel PSC - witness Saunders
Note: Sacre, Candace
Who making decision?
General Counsel Vinsel PSC - witness Saunders
Note: Sacre, Candace
Does start with judgment call by CSR?
General Counsel Vinsel PSC - witness Saunders
Note: Sacre, Candace
Sounds more informal process, while training, no default when
spouse calls in what I need to do, any documentation of training
covers scenario or script or fact sheet that CSR know this situation,
steps I need to take?
POST-HEARING DATA REQUEST
Note: Sacre, Candace
GENERAL COUNSEL VINSEL PSC - WITNESS SAUNDERS
Note: Sacre, Candace
CSR JOINT ACCOUNT SCRIPT/FACT SHEET STEPS TO TAKE WHEN
CHANGE
Chairman Chandler
Note: Sacre, Candace
Questions?
Vice Chairman Cubbage - witness Saunders
Note: Sacre, Candace
Examination. On application form, language warning that both need
to be on application in order to ensure continuity of service?
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Chairman Chandler
Note: Sacre, Candace
Questions?
Atty Crosby KU/LG&E - witness Saunders
Note: Sacre, Candace
Redirect Examination. Tariff Sheet 97, second sentence first
paragraph, information required?
Atty Crosby KU/LG&E - witness Saunders
Note: Sacre, Candace
Very end of sentence, and any other information company deems
necessary?
Atty Crosby KU/LG&E - witness Saunders
Note: Sacre, Candace
Could include other parties at premises?
General Counsel Vinsel PSC
Note: Sacre, Candace
Move into evidence PSC Staff Exhibits 7, 8, 9, 10, and 11. (Click on
link for further comments.)
Chairman Chandler
Note: Sacre, Candace
Exhibits 7 8 9 10 and 11.
PSC STAFF EXHIBIT 7
Note: Sacre, Candace
GENERAL COUNSEL VINSEL PSC - WITNESS CONROY
Note: Sacre, Candace
01/07/2021 LG&E/KY.COM PRESS RELEASE - LG&E AND KU
REQUEST BIDS FOR ENERGY TO CONTINUE TO RELIABLY SERVE
CUSTOMERS
PSC STAFF EXHIBIT 8
Note: Sacre, Candace
GENERAL COUNSEL VINSEL PSC - WITNESS SAUNDERS
Note: Sacre, Candace
KENTUCKY UTILITIES COMPANY PSC NO. 19, ORIGINAL SHEET NO.
97
PSC STAFF EXHIBIT 9
Note: Sacre, Candace
GENERAL COUNSEL VINSEL PSC - WITNESS SAUNDERS
Note: Sacre, Candace
KENTUCKY UTILITIES COMPANY PSC NO. 20, ORIGINAL SHEET NO.
97
PSC STAFF EXHIBIT 10
Note: Sacre, Candace
GENERAL COUNSEL VINSEL PSC - WITNESS SAUNDERS
Note: Sacre, Candace
LOUISVILLE GAS AND ELECTRIC PSC NO. 12 ORIGINAL SHEET NO.
97
PSC STAFF EXHIBIT 11
Note: Sacre, Candace
GENERAL COUNSEL VINSEL PSC - WITNESS SAUNDERS
Note: Sacre, Candace
LOUISVILLE GAS AND ELECTRIC PSC NO. 13 ORIGINAL SHEET NO.
97
Chairman Chandler
Note: Sacre, Candace
Questions?
Chairman Chandler
Note: Sacre, Candace
Witness is excused.
Chairman Chandler
Note: Sacre, Candace
Recess until 6:10.
Session Paused
Session Resumed
Chairman Chandler
Note: Sacre, Candace
Back on record in Case Nos. 2020-00349 and 2020-00350.
Chairman Chandler
Note: Sacre, Candace
Next witness?
Atty Spenard KYSEIA
Note: Sacre, Candace
Justin R. Barnes.
Chairman Chandler
Note: Sacre, Candace
Witness is sworn.
Chairman Chandler - witness Barnes
Note: Sacre, Candace
Examination. Name and address?
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Atty Spenard KYSEIA - witness
Note: Sacre, Candace
Atty Spenard KYSEIA - witness
Note: Sacre, Candace
Atty Spenard KYSEIA - witness
Note: Sacre, Candace
Atty Spenard KYSEIA - witness
Note: Sacre, Candace
Atty Spenard KYSEIA - witness
Note: Sacre, Candace
Atty Spenard KYSEIA
Note: Sacre, Candace

Barnes
Direct Examination. Employer and job title?
Barnes
On whose behalf appearing?
Barnes
Prepare supplemental testimony filed into record?
Barnes
Supplemental rebuttal filed into record?
Barnes
Responses to requests for information
Note KYSEIA made filing, errata sheet. (Click on link for further
comments.)
Barnes
Same questions, same answers?
Barnes
Adopt and affirm?
Barnes
Colleague entered testimony, Inskeep?
Barnes
Adopting and affirming Inskeep?
Barnes
Identify documents available in front of you?

Atty Spenard KYSEIA - witness
Note: Sacre, Candace
Atty Spenard KYSEIA - witness
Note: Sacre, Candace
Atty Spenard KYSEIA - witness
Note: Sacre, Candace
Atty Spenard KYSEIA - witness
Note: Sacre, Candace
Atty Spenard KYSEIA - witness
Note: Sacre, Candace
Chairman Chandler
Note: Sacre, Candace
Questions?
Atty Kurtz KIUC - witness Barnes
Note: Sacre, Candace
Cross Examination. Page 6, August 5 testimony, reading (click on
link for further comments), criticism companies approach?
Atty Kurtz KIUC - witness Barnes
Note: Sacre, Candace
Your approach is, continue, reading (click on link for further
comments), single technology neutral methodology, correct would
apply same avoided capacity rate to every QF might ask?
Atty Kurtz KIUC - witness Barnes
Note: Sacre, Candace
Methodology apply to wind, solar, biomass, hydroelectric, waste
coal, burning tires, topping cycle cogeneration, and/or bottoming
cycle cogeneration?
Atty Kurtz KIUC - witness Barnes
Note: Sacre, Candace
Whether look at existing regulation on rates for purchase or new
FERC regulation, did not take into account any factors when setting
rates for capacity purposes?
Atty Kurtz KIUC - witness Barnes
Note: Sacre, Candace
State regulation, reading (click on link for further comments), none
of factors in single technology avoided capacity rate?
Atty Kurtz KIUC - witness Barnes
Note: Sacre, Candace
How ability to dispatch factored into proposal?
Atty Kurtz KIUC - witness Barnes
Note: Sacre, Candace
How reliability, terms of contract, duration of obligation, termination
requirements factored into avoided capacity rate?
Atty Kurtz KIUC - witness Barnes
Note: Sacre, Candace
Terms of contract, duration of obligation, termination requirements,
ability to coordinate scheduled outages, none of those factored into
approach?
Atty Kurtz KIUC - witness Barnes
Note: Sacre, Candace
Where in testimony distinguish ten-year agreement, 15-year
agreement, 20-year agreement as to how relate to price?
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Atty Kurtz KIUC - witness Barnes
Note: Sacre, Candace
Companies proposed different rates for different technology, you
proposed same rate for every type?
Atty Kurtz KIUC - witness Barnes
Note: Sacre, Candace
Think all technologies have same capacity value?
Atty Kurtz KIUC - witness Barnes
Note: Sacre, Candace
Page 19 of August 5 testimony, took capacity cost natural gas
combined-cycle power plant and compressed annual capacity costs
into June-September on-peak periods to develop rates in Table 3?
Atty Kurtz KIUC - witness Barnes
Note: Sacre, Candace
Why testimony page 6 say natural gas combined-cycle costs?
Atty Kurtz KIUC - witness Barnes
Note: Sacre, Candace
Why words say proxy natural gas combined-cycle when Table 3
numbers use combustion turbine natural gas?
Atty Kurtz KIUC - witness Barnes
Note: Sacre, Candace
Why say combined-cycle if use CT?
Atty Kurtz KIUC - witness Barnes
Note: Sacre, Candace
Throughout testimony said used combined-cycle proxy, apparently
Table 3 used CT as a cost, think costs same?
Atty Kurtz KIUC - witness Barnes
Note: Sacre, Candace
Took capacity costs of combustion turbine gas power plant,
compressed into 791 on-peak hours June-September, how
developed rates on Table 3?
Atty Kurtz KIUC - witness Barnes
Note: Sacre, Candace
If QF produced in winter peak hours, zero capacity credit under
proposal?
Atty Kurtz KIUC - witness Barnes
Note: Sacre, Candace
Aware KU winter peaking utility?
Atty Kurtz KIUC - witness Barnes
Note: Sacre, Candace
Any coincidence your recommendation provide capacity payments at
precise time solar facilities expected operate maximum amount?
Atty Spenard KYSEIA
Note: Sacre, Candace
Cut off witness entire answer.
Chairman Chandler
Note: Sacre, Candace
Additional portion of answer?
Atty Kurtz KIUC - witness Barnes
Note: Sacre, Candace
Coincidence your proposed capacity rate be maximum amount
possible to solar QF because exactly when generating electricity
during summer during day?
Atty Kurtz KIUC - witness Barnes
Note: Sacre, Candace
791 hours represent nine percent hours per year?
Atty Kurtz KIUC - witness Barnes
Note: Sacre, Candace
Generation during other 91 percent of hours get zero capacity
credit?
Atty Kurtz KIUC - witness Barnes
Note: Sacre, Candace
KU winter peaking facility?
Atty Kurtz KIUC - witness Barnes
Note: Sacre, Candace
Have copy of that?
Atty Kurtz KIUC - witness Barnes
Note: Sacre, Candace
Calculate how much solar QF capacity payments using 2026 rate of
$146.28 mWh, $185 million capacity payment to 80 mW solar QF
operated 791 hours summer peak period?
Atty Kurtz KIUC - witness Barnes
Note: Sacre, Candace
Capacity only, solar QF energy revenue?
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Atty Kurtz KIUC - witness Barnes
Note: Sacre, Candace
Year round no matter when generated?
Atty Kurtz KIUC - witness Barnes
Note: Sacre, Candace
Pages 10 and 17, unusual language, reading (click on link for further
comments), think under federal/state law Commission set just and
reasonable rate for QF or just and reasonable rates for consumers?
Atty Kurtz KIUC - witness Barnes
Note: Sacre, Candace
Aware under federal/state law rates for purchases from QFs shall be
just and reasonable, entitled to nondiscriminatory rate, not a just
and reasonable rate, think same thing?
Atty Kurtz KIUC - witness Barnes
Note: Sacre, Candace
CT available 24/7/365?
Atty Kurtz KIUC - witness Barnes
Note: Sacre, Candace
Higher availability factor, ability dispatch more than solar which not
dispatch at all?
Atty Kurtz KIUC - witness Barnes
Note: Sacre, Candace
Fair for consumers pay for intermittent capacity same amount pay
for dispatchable thermal capacity available year round?
Atty Kurtz KIUC - witness Barnes
Note: Sacre, Candace
Revenues on page 19, Table 3, revenues consumers pay capacity
only plus energy?
Atty Kurtz KIUC - witness Barnes
Note: Sacre, Candace
Available year round and is dispatchable?
Chairman Chandler
Note: Sacre, Candace
Questions?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Cross Examination. Qualifications, graduated University of
Oklahoma?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Looked at degree on Michigan Tech University website, part of
humanities and social sciences grad school program?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Part of humanities and social sciences program?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Eight years of experience?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Fair to say 12 years work experience worked on renewable side?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Current employment EQ Research LLC and Keyes Fox and Wiedman
LLP, a law firm, relationship between two entities?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Currently employee of law firm?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Understand EQ Research owned by some lawyers from firm?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Relationship with EQ employer/employee?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Not trained as engineer?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Given experience, never worked as generation system planner,
transmission or distribution planning engineer?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Not trained in economics?
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Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Response to Data Request Three, supplemental, never performed
imbedded COS?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Understand never performed imbedded COS?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Never performed marginal COS?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Never performed avoided COS?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Fair to say not have professional capacity to perform types of
studies?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Never demonstrated ability to perform any of these studies?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
To perform a study?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Performance of a study?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Response questions Kurtz asked, interpretation of 2018 IRP,
understood now accept companies at word next unit IRP not say
install combined cycle turbine?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Nowhere in testimony asserted single-cycle technology turbine
provide support any portion of IRP?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Now accept?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Accept additions companies generation followed Solar Share
program and Solar PPA?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Without energy storage, rooftop solar installations not produce
energy in dark?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Rooftop solar facilities provide energy to grid KU peak during
January 6 pm?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Combined cycle generator provide energy at 6 am?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Provide at peak at 9 pm?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Accept still dark at 9 pm in January?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Combined cycle could provide at 6 pm in January?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
KU winter peaking utility?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Agree system peak occurs 6 pm or 9 pm in January?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Assume not contending combined cycle combustion turbine not
operate 6 pm January?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Operationally, 6 pm or 9 pm solar technologically neutral?
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Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Not contending operation at 6 am or 9 pm in January rooftop solar
facility technologically neutral any particular hour?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Agree not technologically neutral operational standpoint that time of
day that month?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Technologically neutral, at those particular times are not?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Not dispute KU needs capacity meet need at 6 pm or 9 pm in
January?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Distributed Barnes Cross Exhibit 1, have it?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Three different scenarios, questions, fair enough?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Scenario 1 assumes no changes environmental regulations
necessitate retirements Mill Creek 2 and Brown 3 in 2028, not need
additional capacity until 2034, assumption, heard testimony?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Scenario 1, capacity cost avoid in 2022?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Companies not need capacity, capacity to serve load, agree cannot
avoid capacity by purchasing energy 2022 under scenario?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Testimony O&M fixed cost and not variable?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
What fixed operational cost?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Aware of practice in industry employees paid if unit potentially run?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Calculate avoided costs Scenario 1 20-year QF firm contract begins
2022, first necessary calculate present value avoided costs occur
through 2034 and 2041?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Scenario 2, shows capacity not needed until 2028, see that?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Were to ask same questions, answers be the same, under scenario,
capacity incurred 2028 to 2041 again discount and levelize cost over
life of contract?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Position companies currently have insufficient capacity meet
expected peak demand?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Today, currently companies sufficient capacity meet peak demand?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Base cost on current CONE from PJM?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Determining net CONE, PJM discount cost generation capacity from
2034 to 2021?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Same question net CONE, PJM discount cost generation capacity
2028 to 2021?
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Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Present value calculations, did not present present value calculations
and not consider intervening years when need no additional
capacity?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Agree need to do present value calculation?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Sound practice not do present value calculation when calculating
capacity payments long term?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Avoided transmission and distribution, recommended Commission
use imbedded unit cost approach in avoided
transmission/distribution rates?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Familiar with term imbedded cost?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Includes revenue requirements?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Also familiar avoided cost?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Familiar with Commission power production and co-generation?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Familiar definition of avoided costs read during hearing?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Definitions avoided costs same as imbedded costs?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Agree definitions imbedded costs and avoided costs not the same?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Agree definitions of avoided costs and imbedded costs not the
same?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Performed empirical costs comparing imbedded costs to avoided
costs electric utilities?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Performed those kinds of studies, if have, produce in post-hearing
data response, willing do that?
POST-HEARING DATA REQUEST
Note: Sacre, Candace
ATTY RIGGS KU/LG&E - WITNESS BARNES
Note: Sacre, Candace
STUDIES PERFORMED COMPARING IMBEDDED COSTS TO AVOIDED
COSTS
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Aware any studies or surveys compared avoided transmission costs
to imbedded transmission costs to a panel of utilities?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Aware of any such studies?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Aware of studies or surveys compare avoided capacity distribution
costs to imbedded transmission costs?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Agree difference marginal cost and imbedded cost imbedded fixed
cost measures costs all plant installed and reflects cost of total
demand not incremental demand?
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Agree marginal cost represents marginal or incremental cost?

Created by JAVS on 9/1/2021

- Page 38 of 42 -

7:24:16 PM
7:25:13 PM

7:25:34 PM

7:26:37 PM
7:27:07 PM

7:27:57 PM

7:28:22 PM
7:28:52 PM
7:29:05 PM

7:29:59 PM

7:30:32 PM
7:31:09 PM
7:31:17 PM
7:31:42 PM
7:31:49 PM
7:31:51 PM

7:32:21 PM
7:32:28 PM
7:32:37 PM
7:33:13 PM
7:46:44 PM
7:47:00 PM
7:47:14 PM

Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Under what situations marginal costs lower than imbedded costs?
Atty Riggs KU/LG&E
Note: Sacre, Candace
Address Chair on scheduling issue. (Click on link for further
comments.)
Atty Riggs KU/LG&E - witness Barnes
Note: Sacre, Candace
Fitzgerald scheduling concerns, one quick question, agree possible
for avoided costs lower than imbedded costs, yes or no?
Atty Fitzgerald Joint Intervenors
Note: Sacre, Candace
Owen excused? (Click on link for further comments.)
Chairman Chandler
Note: Sacre, Candace
Questions for Owen, objections? (Click on link for further
comments.)
Chairman Chandler
Note: Sacre, Candace
No objection, witness Owen excused. (Click on link for further
comments.)
Chairman Chandler
Note: Sacre, Candace
Mr. Riggs, may proceed. (Click on link for further comments.)
Chairman Chandler
Note: Sacre, Candace
Questions?
Atty Spenard KYSEIA - witness Barnes
Note: Sacre, Candace
Redirect Examination. Asking opinion, understanding per KRS that
PSC regulations include specific definition avoided costs with regard
to QFs?
Atty Spenard KYSEIA - witness Barnes
Note: Sacre, Candace
Testimony not suggest Commission substitute imbedded costs for
avoided costs?
Atty Spenard KYSEIA - witness Barnes
Note: Sacre, Candace
Net metering statutes, definitions for avoided costs?
Chairman Chandler
Note: Sacre, Candace
Questions?
Chairman Chandler
Note: Sacre, Candace
Witness is excused.
Atty Riggs KU/LG&E
Note: Sacre, Candace
Move admission KU/LG&E Barnes Cross Exhibit 1.
Chairman Chandler
Note: Sacre, Candace
Objection? Marked.
KU/LG&E BARNES CROSS EXHIBIT 1
Note: Sacre, Candace
ATTY RIGGS KU/LG&E - WITNESS BARNES
Note: Sacre, Candace
SCENARIOS 1, 2, AND 3 NEED FOR ADDITIONAL GENERATION
CAPACITY
Chairman Chandler
Note: Sacre, Candace
Witness?
Atty Fitzgerald Joint Intervenors
Note: Sacre, Candace
Karl Rabago.
Chairman Chandler
Note: Sacre, Candace
Break until 7:45.
Session Paused
Session Resumed
Chairman Chandler
Note: Sacre, Candace
Back on record Case Nos. 2020-0349 and 2020-00350.
Chairman Chandler
Note: Sacre, Candace
Witness?
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Atty Fitzgerald Joint Intervenors
Note: Sacre, Candace
Karl Rabago.
Chairman Chandler
Note: Sacre, Candace
Witness is sworn.
Chairman Chandler - witness Rabago
Note: Sacre, Candace
Examination. Name and address?
Atty Fitzgerald Joint Intervenors - witness Rabago
Note: Sacre, Candace
Direct Examination. Cause to be entered testimony and rebuttal and
responses?
Atty Fitzgerald Joint Intervenors - witness Rabago
Note: Sacre, Candace
Affirm answers and adopt them?
Atty Fitzgerald Joint Intervenors - witness Rabago
Note: Sacre, Candace
Same questions, same answers?
Atty Fitzgerald Joint Intervenors - witness Rabago
Note: Sacre, Candace
Changes or corrections?
Atty Fitzgerald Joint Intervenors - witness Rabago
Note: Sacre, Candace
What materials before you?
Chairman Chandler
Note: Sacre, Candace
Questions?
Asst Atty General Horne - witness Rabago
Note: Sacre, Candace
Cross Examination. Fair to say involved net metering issues across
country?
Asst Atty General Horne - witness Rabago
Note: Sacre, Candace
How long?
Asst Atty General Horne - witness Rabago
Note: Sacre, Candace
Try to keep abreast of issues?
Asst Atty General Horne - witness Rabago
Note: Sacre, Candace
Appear involved issues in CA?
Asst Atty General Horne - witness Rabago
Note: Sacre, Candace
On resume, Chairman of Board Center for Resource Solution 1997 to
present?
Asst Atty General Horne - witness Rabago
Note: Sacre, Candace
Location based in Presidio, California?
Asst Atty General Horne - witness Rabago
Note: Sacre, Candace
CA on forefront on solar and net metering issues?
Asst Atty General Horne - witness Rabago
Note: Sacre, Candace
Lot of sunshine?
Asst Atty General Horne - witness Rabago
Note: Sacre, Candace
More than Kentucky?
Asst Atty General Horne - witness Rabago
Note: Sacre, Candace
Solar and net metering big issue in CA?
Asst Atty General Horne - witness Rabago
Note: Sacre, Candace
In opinion, CA still on forefront of solar and net metering?
Asst Atty General Horne - witness Rabago
Note: Sacre, Candace
Involved in legislation in CA?
Asst Atty General Horne - witness Rabago
Note: Sacre, Candace
Do you follow legislation in CA?
Asst Atty General Horne - witness Rabago
Note: Sacre, Candace
Know Asssemblywoman Lorena Gonzalez?
Asst Atty General Horne - witness Rabago
Note: Sacre, Candace
Chair of Appropriations Committee, Assembly Bill 1139, Net Energy
Metering, familiar?
Asst Atty General Horne - witness Rabago
Note: Sacre, Candace
Addresses payment to utilities rooftop solar?

Created by JAVS on 9/1/2021

- Page 40 of 42 -

7:54:48 PM
7:55:06 PM
7:55:33 PM

7:56:03 PM

7:56:49 PM

7:59:38 PM

8:00:22 PM

8:00:41 PM

8:01:04 PM

8:01:30 PM
8:01:40 PM

8:07:36 PM
8:08:28 PM
8:09:04 PM
8:09:12 PM
8:09:35 PM
8:10:08 PM
8:10:09 PM

8:10:24 PM

Asst Atty General Horne - witness Rabago
Note: Sacre, Candace
Have any idea behind motivation for filing?
Chairman Chandler
Note: Sacre, Candace
Questions?
General Counsel Vinsel PSC - witness Rabago
Note: Sacre, Candace
Cross Examination. Supplemental, cited to and used information
regarding Minnesota Value of Solar Methodology?
General Counsel Vinsel PSC - witness Rabago
Note: Sacre, Candace
Also full disclosure participated in development Minnesota Solar Law
and Methodology?
General Counsel Vinsel PSC - witness Rabago
Note: Sacre, Candace
Stated find Minnesota Solar Law and Methodology and overall
approach reasonable, expand upon that?
General Counsel Vinsel PSC - witness Rabago
Note: Sacre, Candace
Utilities working with various agencies update methodologies,
correct utilities subject Minnesota jurisdiction required file
spreadsheets and submit valued solar calculation annually?
General Counsel Vinsel PSC - witness Rabago
Note: Sacre, Candace
Response Staff Fourth Request to Joint Intervenors, asked familiarity
Xcel Energy value of solar filings, correct?
General Counsel Vinsel PSC - witness Rabago
Note: Sacre, Candace
As post-hearing data request, provide copy Xcel Energy Sept 2020
value of solar calculation spreadsheets and compliance filing
associated with spreadsheets.
POST-HEARING DATA REQUEST
Note: Sacre, Candace
GENERAL COUNSEL VINSEL PSC - WITNESS RABAGO
Note: Sacre, Candace
XCEL ENERGY SEPTEMBER 2020 VALUE OF SOLAR CALCULATION
SPREADSHEETS AND COMPLIANCE
Chairman Chandler
Note: Sacre, Candace
Questions?
Chairman Chandler - witness Rabago
Note: Sacre, Candace
Examination. Second case net metering successor rates, first Ky
Power, expected rate case next couple of years, this case stay-out
four years, four years before rates expected, PURPA, other states
that had successor rates not use one-to-one kWh netting, time
period in which expect/require/demand inputs into cost calculations
updated or amended?
Chairman Chandler
Note: Sacre, Candace
Redirect?
Chairman Chandler
Note: Sacre, Candace
Questions?
Chairman Chandler
Note: Sacre, Candace
Witness is excused.
Chairman Chandler
Note: Sacre, Candace
Move to introduce exhibit?
Atty Fitzgerald Joint Intervenors
Note: Sacre, Candace
Move Joint Intervenors 2, PPL press release.
Chairman Chandler
Note: Sacre, Candace
Objection?
JOINT INTERVENORS EXHIBIT 2
Note: Sacre, Candace
ATTY FITZGERALD JOINT INTERVENORS - WITNESS CONROY
Note: Sacre, Candace
PPL NEWS RELEASE INTERNATIONAL MAGAZINE NAMES LG&E AND
KU AMONG "TOP 20" U.S. UTILITIES
Chairman Chandler
Note: Sacre, Candace
Additional witness? (Click on link for further comments.)
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Chairman Chandler
Note: Sacre, Candace
Chairman Chandler
Note: Sacre, Candace
Chairman Chandler
Note: Sacre, Candace
Chairman Chandler
Note: Sacre, Candace
Chairman Chandler
Note: Sacre, Candace
Chairman Chandler
Note: Sacre, Candace
Chairman Chandler
Note: Sacre, Candace
Chairman Chandler
Note: Sacre, Candace
Chairman Chandler
Note: Sacre, Candace
Chairman Chandler
Note: Sacre, Candace
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All exhibits in record? (Click on link for further comments.)
Outstanding motions, orders. (Click on link for further comments.)
Post-hearing data requests. (Click on link for further comments.)
Statutory date September 24.
Briefing schedule. (Click on link for further comments.)
Requests to counsel issues to address in briefs. (Click on link for
further comments.)
Motion on informal conference. (Click on link for further comments.)
Scheduling order tomorrow. (Click on link for further comments.)
Anything else? (Click on link for further comments.)
Hearing adjourned.
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18 CFR 292.302 AVAILABILITY OF ELECTRIC UTILITY SYSTEM
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1
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EXHIBIT 1
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PSC STAFF EXHIBIT 05

KRS 278.465 DEFINITIONS FOR KRS 278.465 TO 278.468

PSC STAFF EXHIBIT 06

KRS 278.465 DEFINITIONS FOR KRS 278.465 TO 278.468

PSC STAFF EXHIBIT 07
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PSC STAFF EXHIBIT 08

KENTUCKY UTILITIES COMPANY PSC NO. 19, ORIGINAL SHEET NO. 97

PSC STAFF EXHIBIT 09

KENTUCKY UTILITIES COMPANY PSC NO. 20, ORIGINAL SHEET NO. 97

PSC STAFF EXHIBIT 10
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Electt•~nic Code of Federal Regulations (eCFR)

https://www.ecfr.gov/cgi-bin/text-idx?SID=ebe211 Se6a2464b8ec 14ee..

ELECTRONIC CODE OF FEDERAL REGULATIONS

e-GFR data is current as of August 12, 2021
Title 18 --~ Chapter I ~ Subchap#er K -~ Part 292 ~ Subpart B —> §292.202
Title 18: Conservation of Power and Water Resources
PRRT 292—REGULATIONS UNDER SECTIONS 201 AND 210 OF THE PUBLIC UTlL.ITY
REGULATORY POLICIES ACT ~F 1978 WITH REGARD TO SMALL POWER
PRODUCTION AND COGENERATION
Subpart B—Qualifying Cogeneration and Small Power Production Facilities
§292.202 Definitions.
For purposes of this subpart:
(a) Biomass means any organic material not derived from fossil fuels;
(b) Waste means an energy input that is listed below in this subsection, or any energy
input that has little or no current commercial value and exists in the absence of the
qualifying facility industry. Should a waste energy input acquire commercial value after a
facility is qualified by way of Commission certification pursuant to §292.207(b), or selfcertification pursuant to §292.207(a), the facility will not lose its qualifying status for that
reason. Waste includes, but is not limited to, the following materials that the Commission
previously has approved as waste:
(1) Anthracite culm produced prior to July 23, 1985;
(2) Anthracite refuse that has an average heat content of 6,000 Btu or less per pound
and has an average ash content of 45 percent or more;
(3) Bituminous coal refuse that has an average heat content of 9,500 Btu per pound or
less and has an average ash content of 25 percent or more;
(4) Top or bottom subbituminous coal produced on Federal lands or on Indian lands
that has been determined to be waste by the United States Department of the Interior's
Bureau of Land Management (BLM) or that is located on non-Federal or non-Indian lands
outside of BLM's jurisdiction, provided that the applicant shows that the latter coal is an
extension of that determined by BLM to be waste.
(5) Coal refuse produced on Federal lands or on Indian lands that has been
determined to be waste by the BLM or that is located on non-Federal or non-Indian lands
outside of BLM's jurisdiction, provided that applicant shows that the latter is an extension
of that determined by BLM to be waste.
AG/KIUC EXHIBIT 1
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(6) Lignite produced in association with the production of montan wax and lignite that
becomes exposed as a result of such a mining operation;
(7) Gaseous fuels, except:
(i) Synthetic gas from coal; and
(ii) Natural gas from gas and oil wells unless the natural gas meets the requirements
of §2.400 of this chapter;
(8) Petroleum coke;
(9) Materials that a government agency has certified for disposal by combustion;
(10) Residual heat;
(11) Heat from exothermic reactions;
(12) Used rubber tires;
(13) Plastic materials; and
(14) Refinery off-gas.
(c) Cogeneration facility means equipment used to produce electric energy and forms
of useful thermal energy (such as heat or steam), used for industrial, commercial, heating,
or cooling purposes, through the sequential use of energy;
(d) Topping-cycle cogeneration facility means a cogeneration facility in which the
energy input to the facility is first used to produce useful power output, and at least some
of the reject heat from the power production process is then used to provide useful thermal
energy;
(e) Bottoming-cycle cogeneration facility means a cogeneration facility in which the
energy input to the system is first applied to a useful thermal energy application or
process, and at least some of the reject heat emerging from the application or process is
then used for power production;
(f) Supplementary firing means an energy input to the cogeneration facility used only
in the thermal process of a topping-cycle cogeneration facility, or only in the electric
generating process of a bottoming-cycle cogeneration facility;
(g) Useful power output of a cogeneration facility means the electric or mechanical
energy made available for use, exclusive of any such energy used in the power production
process;
(h) Useful thermal energy output of a topping-cycle cogeneration facility means the
thermal energy:
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(1) That is made available to an industrial or commercial process (net of any heat
contained in condensate return and/or makeup water);
(2) That is used in a heating application (e. g., space heating, domestic hot water
heating);
(3) That is used in a space cooling application (i.e., thermal energy used by an
absorption chiller); or
(4) That is used by a fuel cell system with an integrated steam hydrocarbon
reformation process for production of fuel for electricity generation.
(i) Total energy output of a topping-cycle cogeneration facility is the sum of the useful
power output and useful thermal energy output;
(j) Total energy input means the total energy of all forms supplied from external
sources;
(k) Natural gas means either natural gas unmixed, or any mixture of natural gas and
artificial gas;
(I) Oil means crude oil, residual fuel oil, natural gas liquids, or any refined petroleum
products; and
(m) Energy input in the case of energy in the form of natural gas or oil is to be
measured by the lower heating value of the natural gas or oil.
(n) Electric utility holding company means a holding company, as defined in section
2(a)(7) of the Public Utility Holding Company Act of 1935, 15 U.S.C. 79b(a)(7) which owns
one or more electric utilities, as defined in section 2(a)(3) of that Act, 15 U.S.C. 79b(a)(3),
but does not include any holding company which is exempt by rule or order adopted or
issued pursuant to sections 3(a)(3) or 3(a)(5) of the Public Utility Holding Company Act of
1935, 15 U.S.C. 79c(a)(3) or 79c(a)(5).
(o) Utility geothermal small power production facility means a small power production
facility which uses geothermal energy as the primary energy resource and of which more
than 50 percent is owned either:
(1) By an electric utility or utilities, electric utility holding company or companies, or
any combination thereof.
(2) By any company 50 percent or more of the outstanding voting securities of which
of which are directly or indirectly owned, controlled, or held with power to vote by an
electric utility, electric utility holding company, or any combination thereof.
(p) New dam or diversion means a dam or diversion which requires, for the purposes
of installing any hydroelectric power project, any construction, or enlargement of any
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impoundment or diversion structure (other than repairs or reconstruction or the addition of
flashboards of similar adjustable devices);
(q) Substantial adverse effect on the environment means a substantial alteration in the
existing or potential use of, or a loss of, natural features, existing habitat, recreational
uses, water quality, or other environmental resources. Substantial alteration of particular
resource includes a change in the environment that substantially reduces the quality of the
affected resources; and
(r) Commitment of substantial monetary resources means the expenditure of, or
commitment to expend, at least 50 percent of the total cost of preparing an application for
license or exemption for a hydroelectric project that is accepted for filing by the
Commission pursuant to §4.32(e) of this chapter. The total cost includes (but is not limited
to) the cost of agency consultation, environmental studies, and engineering studies
conducted pursuant to §4.38 of this chapter, and the Commission's requirements for filing
an application for license exemption.
(s) Sequential use of energy means:
(1) For a topping-cycle cogeneration facility, the use of reject heat from a power
production process in sufficient amounts in a thermal application or process to conform to
the requirements of the operating standard; or
(2) For abottoming-cycle cogeneration facility, the use of reject heat from a thermal
application or process, at least some of which is then used for power production.
(t) Electrical generating equipment means all boilers, heat recovery steam generators,
prime movers (any mechanical equipment driving an electric generator), electrical
generators, photovoltaic solar panels, inverters, fuel cell equipment and/or other primary
power generation equipment used in the facility, excluding equipment for gathering energy
to be used in the facility.
(Energy Security Act, Pub. L. 96-294, 94 Stat. 611 (1980) Public Utility Regulatory Policies Act of
1978, 16 U.S.C. 2601, et seq., Energy Supply and Environmental Coordination Act, 15 U.S.C. 791
et seq., Federal Power Act, as amended, 16 U.S.C. 792 et seq., Department of Energy
Organization Act, 42 U.S.C. 7101 et seq., E.O. 12009, 42 FR 46267)
[45 FR 17972, Mar. 20, 1980, as amended at 45 FR 33958, May 21, 1980; 45 FR 66789, Oct. 8,
1980; Order 135, 46 FR 19231, Mar. 30, 1981; 46 FR 32239, June 22, 1981; Order 499, 53 FR
27002, July 18, 1988; Order 575, 60 FR 4857, Jan. 25, 1995; Order 872, 85 FR 54732, Sept. 2,
2020; Order 874, 86 FR 8140, Feb. 4, 2021
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Title 18 --> Chapter I ~ Subchapter K -~ Part 292 -~ Subpart B ~ §292.203
Title 18: Conservation of Power and Water Resources
PART 292—REGULATIONS UNDER SECTIONS 201 AND 210 ~F THE PUBLIC UTILITY
REGULATCaRY FOL{CiES ACT QF 1978 WITH REGARD TO SMALL POWER
PRODUCTION AND CC?GEIUERAT#ON
Subpart B—Qualifying Cogeneration and Sma(I Power Production Facilities
§292.203 General requirements for qualification.
(a) Small power production facilities. Except as provided in paragraph (c) of this
section, a small power production facility is a qualifying facility if it:
(1) Meets the maximum size criteria specified in §292.204(a);
(2) Meets the fuel use criteria specified in §292.204(b); and
(3) Unless exempted by paragraph (d), has filed with the Commission a notice of selfcertification, pursuant to §292.207(a); or has filed with the Commission an application for
Commission certification, pursuant to §292.207(b)(1), that has been granted.
(b) Cogeneration facilities. A cogeneration facility, including any diesel and dual-fuel
cogeneration facility, is a qualifying facility if it:
(1) Meets any applicable standards and criteria specified in §§292.205(a), (b) and (d);
and
(2) Unless exempted by paragraph (d), has filed with the Commission a notice of selfcertification, pursuant to §292.207(a); or has filed with the Commission an application for
Commission certification, pursuant to §292.207(b)(1), that has been granted.
(c) Hydroelectric small power production facilities located at a new dam or diversion.
(1) A hydroelectric small power production facility that impounds or diverts the water of a
natural watercourse by means of a new dam or diversion (as that term is defined in
§292.202(p)) is a qualifying facility if it meets the requirements of:
(i) Paragraph (a) of this section; and
(ii) Section 292.208.

1 of 2

8/16/2021, 2:51 PM

Electronic Code of Federal Regulations (eCFR)

https:/hvww.ecfr.gov/cgi-bin/text-idx?SID=ebe2115e6a2464b8ecl4ee...

(2) [Reserved]
(d) Exemptions and waivers from filing requirement. (1) Any facility with a net power
production capacity of 1 MW or less is exempt from the filing requirements of paragraphs
(a)(3) and (b)(2) of this section.
(2) The Commission may waive the requirement of paragraphs (a)(3) and (b)(2) of this
section for good cause. Any applicant seeking waiver of paragraphs (a)(3) and (b)(2) of
this section must file a petition for declaratory order describing in detail the reasons waiver
is being sought.
[Order 732, 75 FR 15965, Mar. 30, 2010]
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Title 18 —~ Chapter I ~ Subchapter K —> Part 292 -~ Subpart B ~ §292.204
Title 18: Conservation of Power and Water Resources
PART 292—REGULATIONS UNDER SECTIONS 201 AND 210 QF THE PUBLIC UTILITY
REGULATC}RY POL{CiES ACT OF 1978 WITH REGARD TO SMALL PQWER
PRC?DUCTIC7N AND ~OGENERATI~N
Subpart B—Qualifying Cogeneration and Small Power Production Facilities
§292.204 Criteria for qualifying small power production facilities.
(a) Size of the facility—(1) Maximum size. Except as provided in paragraph (a)(4) of
this section, the power production capacity of a facility for which qualification is sought,
together with the power production capacity of any other small power production qualifying
facilities that use the same energy resource, are owned by the same persons) or its
affiliates, and are located at the same site, may not exceed 80 megawatts.
(2) Method of calculation. (i)(A) For purposes of this paragraph (a)(2), there is an
irrebuttable presumption that affiliated small power production qualifying facilities that use
the same energy resource and are located one mile or less from the facility for which
qualification or recertification is sought are located at the same site as the facility for which
qualification or recertification is sought.
(B) For purposes of this paragraph (a)(2), for facilities for which qualification or
recertification is filed on or after December 31, 2020 there is an irrebuttable presumption
that affiliated small power production qualifying facilities that use the same energy
resource and are located 10 miles or more from the facility for which qualification or
recertification is sought are located at separate sites from the facility for which qualification
or recertification is sought.
(C) For purposes of this paragraph (a)(2), for facilities for which qualification or
recertification is filed on or after December 31, 2020, there is a rebuttable presumption that
affiliated small power production qualifying facilities that use the same energy resource
and are located more than one mile and less than 10 miles from the facility for which
qualification or recertification is sought are located at separate sites from the facility for
which qualification or recertification is sought.
(D) For hydroelectric facilities, facilities are considered to be located at the same site
as the facility for which qualification or recertification is sought if they are located within
one mile of the facility for which qualification or recertification is sought and use water from
1 of 2

8/16/2021.2:51 PM

Electronic Code of Federal Regulations (eCFR)

https://www.ecfr.gov/cgi-bin/text-idx?SID=ebe211 Se6a2464b8ec 14ee...

the same impoundment for power generation.
(ii) For purposes of making the determinations in paragraph (a)(2)(i), the distance
between two facilities shall be measured from the edge of the closest electrical generating
equipment for which qualification or recertification is sought to the edge of the nearest
electrical generating equipment of the other affiliated small power production qualifying
facility using the same energy resource.
(3) Waiver. The Commission may modify the application of paragraph (a)(2) of this
section, for good cause.
(4) Exception. Facilities meeting the criteria in section 3(17)(E) of the Federal Power
Act (16 U.S.C. 796(17)(E)) have no maximum size, and the power production capacity of
such facilities shall be excluded from consideration when determining the size of other
small power production facilities less than 10 miles from such facilities.
(b) Fuel use. (1)(i) The primary energy source of the facility must be biomass, waste,
renewable resources, geothermal resources, or any combination thereof, and 75 percent
or more of the total energy input must be from these sources.
(ii) Any primary energy source which, on the basis of its energy content, is 50 percent
or more biomass shall be considered biomass.
(2) Use of oil, natural gas and coal by a facility, under section 3(17)(6) of the Federal
Power Act, is limited to the minimum amounts of fuel required for ignition, startup, testing,
flame stabilization, and control uses, and the minimum amounts of fuel required to
alleviate or prevent unanticipated equipment outages, and emergencies, directly affecting
the public health, safety, or welfare, which would result from electric power outages. Such
fuel use may not, in the aggregate, exceed 25 percent of the total energy input of the
facility during the 12-month period beginning with the date the facility first produces electric
energy and any calendar year subsequent to the year in which the facility first produces
electric energy.
(Energy Security Act, Pub. L. 96-294, 94 Stat. 611 (1980) Public Utility Regulatory Policies Act of
1978, 16 U.S.C. 2601, et seq., Energy Supply and Environmental Coordination Act, 15, U.S.C.
791, et seq., Federal Power Act, as amended, 16 U.S.C. 792 et seq., Department of Energy
Organization Act, 42 U.S.C. 7101, et seq.; E.O. 12009, 42 FR 46267)
[45 FR 17972, Mar. 20, 1980, as amended by Order 135, 46 FR 19231, Mar. 30, 1981; Order 575,
60 FR 4857, Jan. 25, 1995; Order 732, 75 FR 15966, Mar. 30, 2010; Order 872, 85 FR 54732,
Sept. 2, 2020]
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Title 18 -~ Chapter I -~ Subchapter K -~ Part 292 --> Subpart B -~ §292.205
Title 18: Conservation of Power and Water Resources
PART 292—REGULATIONS UNDER SECTIONS 201 AND 210 OF THE PUBLIC UTILITY
REGULATORY PQLlCIES ACT OF 1978 WITH REGARD TO SMALL POWER
PR~QUCTION AND COGENERATICJN
Subpart B—Qualifying Cogeneration and Small Power Production Facilities
§292.205 Criteria for qualifying cogeneration facilities.
(a) Operating and efficiency standards for topping-cycle facilities—(1) Operating
standard. For any topping-cycle cogeneration facility, the useful thermal energy output of
the facility must be no less than 5 percent of the total energy output during the 12-month
period beginning with the date the facility first produces electric energy, and any calendar
year subsequent to the year in which the facility first produces electric energy.
(2) Efficiency standard. (i) For any topping-cycle cogeneration facility for which any of
the energy input is natural gas or oil, and the installation of which began on or after March
13, 1980, the useful power output of the facility plus one-half the useful thermal energy
output, during the 12-month period beginning with the date the facility first produces
electric energy, and any calendar year subsequent to the year in which the facility first
produces electric energy, must:
(A) Subject to paragraph (a)(2)(i)(B) of this section be no less than 42.5 percent of the
total energy input of natural gas and oil to the facility; or
(B) If the useful thermal energy output is less than 15 percent of the total energy
output of the facility, be no less than 45 percent of the total energy input of natural gas and
oil to the facility.
(ii) For any topping-cycle cogeneration facility not subject to paragraph (a)(2)(i) of this
section there is no efficiency standard.
(b) Efficiency standards for bottoming-cycle facilities. (1) For any bottoming-cycle
cogeneration facility for which any of the energy input as supplementary firing is natural
gas or oil, and the installation of which began on or after March 13, 1980, the useful power
output of the facility during the 12-month period beginning with the date the facility first
produces electric energy, and any calendar year subsequent to the year in which the
facility first produces electric energy must be no less than 45 percent of the energy input of
natural gas and oil for supplementary firing.
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(2) For any bottoming-cycle cogeneration facility not covered by paragraph (b)(1) of
this section, there is no efficiency standard.
(c) Waiver. The Commission may waive any of the requirements of paragraphs (a)
and (b) of this section upon a showing that the facility will produce significant energy
savings.
(d) Criteria for new cogeneration facilities. Notwithstanding paragraphs (a) and (b) of
this section, any cogeneration facility that was either not a qualifying cogeneration facility
on or before August 8, 2005, or that had not filed a notice of self-certification or an
application for Commission certification as a qualifying cogeneration facility under
§292.207 of this chapter prior to February 2, 2006, and which is seeking to sell electric
energy pursuant to section 210 of the Public Utility Regulatory Policies Act of 1978, 16
U.S.C. 824a-1, must also show:
(1) The thermal energy output of the cogeneration facility is used in a productive and
beneficial manner; and
(2) The electrical, thermal, chemical and mechanical output of the cogeneration facility
is used fundamentally for industrial, commercial, residential or institutional purposes and is
not intended fundamentality for sale to an electric utility, taking into account technological,
efficiency, economic, and variable thermal energy requirements, as well as state laws
applicable to sales of electric energy from a qualifying facility to its host facility.
(3) Fundamental use test. For the purpose of satisfying paragraph (d)(2) of this
section, the electrical, thermal, chemical and mechanical output of the cogeneration facility
will be considered used fundamentally for industrial, commercial, or institutional purposes,
and not intended fundamentally for sale to an electric utility if at least 50 percent of the
aggregate of such output, on an annual basis, is used for industrial, commercial,
residential or institutional purposes. In addition, applicants for facilities that do not meet
this safe harbor standard may present evidence to the Commission that the facilities
should nevertheless be certified given state laws applicable to sales of electric energy or
unique technological, efficiency, economic, and variable thermal energy requirements.
(4) For purposes of paragraphs (d)(1) and (2) of this section, a new cogeneration
facility of 5 MW or smaller will be presumed to satisfy the requirements of those
paragraphs.
(5) For purposes of paragraph (d)(1) of this section, where a thermal host existed prior
to the development of a new cogeneration facility whose thermal output will supplant the
thermal source previously in use by the thermal host, the thermal output of such new
cogeneration facility will be presumed to satisfy the requirements of paragraph (d)(1).
[45 FR 17972, Mar. 20, 1980, as amended by Order 478, 52 FR 28467, July 30, 1987; Order 575,
60 FR 4857, Jan. 25, 1995; Order 671, 71 FR 7868, Feb. 15, 2006; Order 732, 75 FR 15966, Mar.
30, 2010; 76 FR 50663, Aug. 16, 2011]
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Title 18 -~ Chapter i ~ Subchapter K ~ Part 292 —> Subpart C -~ §292.304
Title 18: Conservation of Power and Water Resources
PART 292—REGULATIONS UNDER SECTIONS 201 AND 210 OF THE PUBLIC UTIL[TY
REGULATORY POLICIES ACT OF 1978 WITH REGARD TO SMALL POWER
PRODUCTICaN AND COGENERATICaN
Subpart C—Arrangemen#s Between Electric Utilities and Qualifying Cogeneration and
Small Power Production Facilities Under Section 210 of the Public Utility Regulatory
Policies Act of 1978
§292.304 Rates for purchases.
(a) Rates for purchases. (1) Rates for purchases shall:
(i) Be just and reasonable to the electric consumer of the electric utility and in the
public interest; and
(ii) Not discriminate against qualifying cogeneration and small power production
facilities.
(2) Nothing in this subpart requires any electric utility to pay more than the avoided
costs for purchases.
(b) Relationship to avoided costs. (1) For purposes of this paragraph, "new capacity"
means any purchase from capacity of a qualifying facility, construction of which was
commenced on or after November 9, 1978.
(2) Subject to paragraph (b)(3) of this section, a rate for purchases satisfies the
requirements of paragraph (a) of this section if the rate equals the avoided costs
determined after consideration of the factors set forth in paragraph (e) of this section
(3) A rate for purchases (other than from new capacity) may be less than the avoided
cost if the State regulatory authority (with respect to any electric utility over which it has
ratemaking authority) or the nonregulated electric utility determines that a lower rate is
consistent with paragraph (a) of this section, and is sufficient to encourage cogeneration
and small power production.
(4) Rates for purchases from new capacity shall be in accordance with paragraph
(b)(2) of this section, regardless of whether the electric utility making such purchases is
simultaneously making sales to the qualifying facility.
1 of 6

8/16/2021, 2:53 PM

Electronic Code of Federal Regulations (eCFR)

https://www.ecfr.gov/cgi-bin/text-idx?SID=ebe2115e6a2464b8ec 14ee...

(5) In the case in which the rates for purchases are based upon estimates of avoided
costs over the specific term of the contract or other legally enforceable obligation, the rates
for such purchases do not violate this subpart if the rates for such purchases differ from
avoided costs at the time of delivery.
(6) Locational Marginal Price. There is a rebuttable presumption that a state
regulatory authority or nonregulated electric utility may use a Locational Marginal Price as
a rate for as-available qualifying facility energy sales to electric utilities located in a market
defined in §292.309(e), (f), or (g).
(7) Competitive Price. A state regulatory authority or nonregulated electric utility may
use a Competitive Price as a rate for as-available qualifying facility energy sales to electric
utilities located outside a market defined in §292.309(e), (f), or (g). A Competitive Price
may be either a Market Hub Price or a Combined Cycle Price, determined as follows:
(i) A Market Hub Price is a price established at a liquid market hub which a state
regulatory authority or nonregulated electric utility determines represents an appropriate
measure of the electric utility's avoided cost for as-available energy, and is a hub to which
the electric utility has reasonable access, based on an evaluation by the state regulatory
authority or nonregulated electric utility of the relevant factors, including but not limited to
the following:
(A) Whether the hub is sufficiently liquid that prices at the hub represent a competitive
price;
(B) Whether prices developed at the hub are sufficiently transparent;
(C) Whether the electric utility has the ability to deliver power from such hub to its
load, even if its load is not directly connected to the hub; and
(D) Whether the hub represents an appropriate market to derive an energy price for
the electric utility's purchases from the relevant qualifying facility given the electric utility's
physical proximity to the hub or other factors.
(ii) A Combined Cycle Price is a price determined pursuant to a formula established
by a state regulatory authority or nonregulated electric utility using published natural gas
price indices, a proxy heat rate, and variable operations and maintenance costs for an
efficient natural gas combined-cycle generating facility. Before establishing such a formula
rate, a state regulatory authority or nonregulated electric utility must determine that the
resulting Combined Cycle Price represents an appropriate measure of the purchasing
electric utility's avoided cost for energy, based on its evaluation of the relevant factors,
including but not limited to the following:
(A) Whether the cost of energy from an efficient natural gas combined cycle
generating facility represents a reasonable measure of a competitive price in the
purchasing electric utility's region;
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(B) Whether natural gas priced pursuant to particular proposed natural gas price
indices would be available in the relevant market;
(C) Whether there should be an adjustment to the natural gas price to appropriately
reflect the cost of transporting natural gas to the relevant market; and
(D) Whether the proxy heat rate used in the formula should be updated regularly to
reflect improvements in generation technology.
(8) Competitive Solicitation Price. (i) A state regulatory authority or nonregulated
electric utility may use a price determined pursuant to a competitive solicitation process to
establish qualifying facility energy and/or capacity rates for sales to electric utilities,
provided that such competitive solicitation process is conducted pursuant to procedures
ensuring the solicitation is conducted in a transparent and non-discriminatory manner
including, but not limited to, the following:
(A) The solicitation process is an open and transparent process that includes, but is
not limited to, providing equally to all potential bidders substantial and meaningful
information regarding transmission constraints, levels of congestion, and interconnections,
subject to appropriate confidentiality safeguards;
(B) Solicitations are open to all sources, to satisfy that electric utility's capacity needs,
taking into account the required operating characteristics of the needed capacity;
(C) Solicitations are conducted at regular intervals;
(D) Solicitations are subject to oversight by an independent administrator; and
(E) Solicitations are certified as fulfilling the above criteria by the relevant state
regulatory authority or nonregulated electric utility through apost-solicitation report.
(ii) To the extent that the electric utility procures all of its capacity, including capacity
resources constructed or otherwise acquired by the electric utility, through a competitive
solicitation process conducted pursuant to paragraph (b)(8)(i) of this section, the electric
utility shall be presumed to have no avoided capacity costs unless and until it determines
to acquire capacity outside of such competitive solicitation process. However, the electric
utility shall nevertheless be required to purchase energy from qualifying small power
producers and qualifying cogeneration facilities.
(iii) To the extent that the electric utility does not procure all of its capacity through a
competitive solicitation process conducted pursuant to paragraph (b)(8)(i) of this section,
then there shall be no presumption that the electric utility has no avoided capacity costs.
(c) Standard rates for purchases. (1) There shall be put into effect (with respect to
each electric utility) standard rates for purchases from qualifying facilities with a design
capacity of 100 kilowatts or less.
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(2) There may be put into effect standard rates for purchases from qualifying facilities
with a design capacity of more than 100 kilowatts.
(3) The standard rates for purchases under this paragraph:
(i) Shall be consistent with paragraphs (a) and (e) of this section; and
(ii) May differentiate among qualifying facilities using various technologies on the basis
of the supply characteristics of the different technologies.
(d) Purchases "as available" or pursuant to a legally enforceable obligation. (1) Each
qualifying facility shall have the option either:
(i) To provide energy as the qualifying facility determines such energy to be available
for such purchases, in which case the rates for such purchases shall be based on the
electric utility's avoided cost for energy calculated at the time of delivery; or
(ii) To provide energy or capacity pursuant to a legally enforceable obligation for the
delivery of energy or capacity over a specified term, in which case the rates for such
purchases shall, except as provided in paragraph (d)(2) of this section, be based on either:
(A) The avoided costs calculated at the time of delivery; or
(B) The avoided costs calculated at the time the obligation is incurred.
(iii) The rate for delivery of energy calculated at the time the obligation is incurred may
be based on estimates of the present value of the stream of revenue flows of future
locational marginal prices, or Competitive Prices during the anticipated period of delivery.
(2) Notwithstanding paragraph (d)(1)(ii)(B) of this section, a state regulatory authority
or nonregulated electric utility may require that rates for purchases of energy from a
qualifying facility pursuant to a legally enforceable obligation vary through the life of the
obligation, and be set at the electric utility's avoided cost for energy calculated at the time
of delivery.
(3) Obtaining a legally enforceable obligation. A qualifying facility must demonstrate
commercial viability and financial commitment to construct its facility pursuant to criteria
determined by the state regulatory authority or nonregulated electric utility as a
prerequisite to a qualifying facility obtaining a legally enforceable obligation. Such criteria
must be objective and reasonable.
(e) Factors affecting rates for purchases. (1) A state regulatory authority or
nonregulated electric utility may establish rates for purchases of energy from a qualifying
facility based on a purchasing electric utility's locational marginal price calculated by the
applicable market defined in §292.309(e), (f), or (g), or the purchasing electric utility's
applicable Competitive Price. Alternatively, a state regulatory authority or nonregulated
electric utility may establish rates for purchases of energy and/or capacity from a qualifying
4 of 6
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facility based on a Competitive Solicitation Price. To the extent that capacity rates are not
set pursuant to this section, capacity rates shall be set pursuant to subsection (2).
(2) To the extent that a state regulatory authority or nonregulated electric utility does
not set energy and/or capacity rates pursuant to paragraph (e)(1) of this section, the
following factors shall, to the extent practicable, be taken into account in determining rates
for purchases from a qualifying facility:
(i) The data provided pursuant to §292.302(b), (c), or (d), including State review of any
such data;
(ii) The availability of capacity or energy from a qualifying facility during the system
daily and seasonal peak periods, including:
(A) The ability of the electric utility to dispatch the qualifying facility;
(B) The expected or demonstrated reliability of the qualifying facility;
(C) The terms of any contract or other legally enforceable obligation, including the
duration of the obligation, termination notice requirement and sanctions for noncompliance;
(D) The extent to which scheduled outages of the qualifying facility can be usefully
coordinated with scheduled outages of the electric utility's facilities;
(E) The usefulness of energy and capacity supplied from a qualifying facility during
system emergencies, including its ability to separate its load from its generation;
(F) The individual and aggregate value of energy and capacity from qualifying facilities
on the electric utility's system; and
(G) The smaller capacity increments and the shorter lead times available with
additions of capacity from qualifying facilities; and
(iii) The relationship of the availability of energy or capacity from the qualifying facility
as derived in paragraph (e)(2)(ii) of this section, to the ability of the electric utility to avoid
costs, including the deferral of capacity additions and the reduction of fossil fuel use; and
(iv) The costs or savings resulting from variations in line losses from those that would
have existed in the absence of purchases from a qualifying facility, if the purchasing
electric utility generated an equivalent amount of energy itself or purchased an equivalent
amount of electric energy or capacity.
(f) Periods during which purchases not required. (1) Any electric utility which gives
notice pursuant to paragraph (f)(2) of this section will not be required to purchase electric
energy or capacity during any period during which, due to operational circumstances,
purchases from qualifying facilities will result in costs greater than those which the utility
would incur if it did not make such purchases, but instead generated an equivalent amount
5 of 6
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of energy itself.
(2) Any electric utility seeking to invoke paragraph (f)(1) of this section must notify, in
accordance with applicable State law or regulation, each affected qualifying facility in time
for the qualifying facility to cease the delivery of energy or capacity to the electric utility.
(3) Any electric utility which fails to comply with the provisions of paragraph (f)(2) of
this section will be required to pay the same rate for such purchase of energy or capacity
as would be required had the period described in paragraph (f)(1) of this section not
occurred.
(4) A claim by an electric utility that such a period has occurred or will occur is subject
to such verification by its State regulatory authority as the State regulatory authority
determines necessary or appropriate, either before or after the occurrence.
[Order 69, 45 FR 12234, Feb. 25, 1980, as amended by Order 872, 85 FR 54733, Sept. 2, 2020]
Need assistance?

6 of 6

8/16/2021. 2:53 PM

18 CFR § 292.302 -Availability of electric utility system cost data ~ CFR ~ US Law ~ LII / Leyal Information Institute

8/17/2021

LII > Electronic Code of Federal Regulations (e-CFR)
> Title 18 -Conservation of Power and Water Resources
> CHAPTER I -FEDERAL ENERGY REGULATORY COMMISSION, DEPARTMENT OF ENERGY
> SUBCHAPTER K -REGULATIONS UNDER THE PUBLIC UTILITY REGULATORY POLICIES ACT
- OF 1978
> PART 292 -REGULATIONS UNDER SECTIONS 201 AND 210 OF THE PUBLIC UTILITY
REGULATORY POLICIES ACT OF 1978 WITH REGARD TO SMALL POWER PRODUCTION AND
COGENERATION
> Subpart C -Arrangements Between Electric Utilities and Qualifying Cogeneration and
Small Power Production Facilities Under Section 210 of the Public Utility Regulatory Policies
Act of 1978
> § 292.302 Availability of electric utility system cost data.
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State Regulations

§ 292.302 Availability of electric utility system cost data.
(a) Applicability.
(1) Except as provided in para~raph ..(a.~(2) of this section, paragraph (b)
applies to each electric utility, in any calendar year, if the total sales of electric
energy by such utility for purposes other than resale exceeded 500 million
kilowatt-hours during any calendar year beginning after December 31, 1975,
and before the immediately preceding calendar year.
(2) Each utility having total sales of electric energy for purposes other than
resale of less than one billion kilowatt-hours during any calendar year beginning
after December 31, 1975, and before the immediately preceding year, shall not
be subject to the provisions of this section until June ~n_ ~ ARC
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AG/KIUC EXHIBIT 2

8!17!2021

18 CFR § 292.302 -Availability of electric utility system cost data ~ CFR ~ US La~v ~ UI /Legal information Institute

(b) Genera/ rule. To make available data from which avoided costs may be
derived, not later than November 1, 1980, June 30, 1982, and not less often than
every two years thereafter, each regulated electric utility described in paragraph
.~a) of this section shall provide to its State regulatory authority, and shall
maintain for public inspection, and each nonregulated electric utility described in
paragraph (a~ of this section shall maintain for public inspection, the following
data:
(1) The estimated avoided cost on the electric utility's system, solely with
respect to the energy component, for various levels of purchases from
qualifying facilities. Such levels of purchases shall be stated in blocks of not
more than 100 megawatts for systems with peak demand of 1000 megawatts
or more, and in blocks equivalent to not more than 10 percent of the system
peak demand for systems of less than 1000 megawatts. The avoided costs shall
be stated on a cents per kilowatt-hour basis, during daily and seasonal peak
and off-peak periods, by year, for the current calendar year and each of the
next 5 years;
(2) The electric utility's plan for the addition of capacity by amount and type,
for purchases of firm energy and capacity, and for capacity retirements for each
year during the succeeding 10 years; and
(3) The estimated capacity costs at completion of the planned capacity
additions and planned capacity firm purchases, on the basis of dollars per
kilowatt, and the associated energy costs of each unit, expressed in cents per
kilowatt hour. These costs shall be expressed in terms of individual generating
units and of individual planned firm purchases.
(c) Special rule for small electric utilities.
(1) Each electric utility (other than any electric utility to which paragraph (b) of
this section applies) shall, upon request:
(i) Provide comparable data to that required under ~ara~ra.~h (b.), of this
section to enable qualifying facilities to estimate the electric utility's avoided
costs for periods described in paragraph (b) of this section; or
(ii) With regard to an electric utility which is legally obligated to obtain all its
requirements for electric energy and capacity from another electric utility,
provide the data of its supplying utility and the rates at which it currently
purchases such energy and capacity..
(2) If any such electric utility fails to provide such information on request, the
qualifying facility may apply to the State regulatory authority (which has
ratemaking authority over the electric utility) or the .................................................
Commission for an order
htlps:/l~v~vw.la~.v.comell.edulcfr/text/18/292.302
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requiring that the information be provided.
(d) Substitution of alternative method.
(1) After public notice in the area served by the electric utility, and after
opportunity for public comment, any State regulatory authority may require
(with respect to any electric utility over which it has ratemaking authority), or
any non-regulated electric utility may provide, data different than those which
are otherwise required by this section if it determines that avoided costs can be
derived from such data.
(2) Any State regulatory authority (with respect to any electric utility over
which it has ratemaking authority) or nonregulated utility which requires such
different data shall notify the Commission within 30 days of making such
determination.
(e) State Review,
(1) Any data submitted by an electric utility under this section shall be subject
to review by the State regulatory authority which has ratemaking authority
over such electric utility.
(2) In any such review, the electric utility has the burden of coming forward
with justification for its data.
[45 FR 12234., Feb. 25, 1980; 45 FR .24126, Apr. 9, 1980]
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I.

Introduction

1.

In this Order, the Federal Energy Regulatory Commission (Commission) issues its

final rule approving certain revisions to its regulations (PURPA Regulations) 1
implementing sections 201 and 210 of the Public Utility Regulatory Policies Act of 1978
(PURPA). 2
2.

On September 19, 2019, the Commission issued a notice of proposed rulemaking

(NOPR) proposing to modify its PURPA Regulations. 3 Those regulations were promulgated
in 1980 and have been modified in only specific respects since then. Approximately
130 separate comments were submitted in response to the NOPR,4 several of which were
submitted on behalf of multiple parties. In total, over 1,600 pages of comments were
submitted, and in addition thousands of pages of exhibits were attached to the comments.
The entities that filed comments are listed in Appendix A. This final rule addresses
comments received in response to the NOPR.
3.

We largely adopt the NOPR proposals. However, this final rule makes certain

modifications to the NOPR proposals, as further discussed below.

1

18 CFR pt. 292 (2019). In connection with the revisions to the PURPA
Regulations, the Commission also is revising its delegation of authority to Commission
staff in 18 CFR pt. 375.
2

16 U.S.C. 796(17)-(18), 824a-3.

3

Qualifying Facility Rates and Requirements Implementation Issues Under the
Public Utility Regulatory Policies Act of 1978, 168 FERC ¶ 61184 (2019) (NOPR).
4

See Appendix for list of commenters.
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Given the Commission’s expressed intent in the NOPR to propose revisions to the

PURPA Regulations that more closely adhere to the goals and terms of PURPA, 5 we
considered comments regarding whether these proposals are consistent with the
requirements of PURPA. Based on that review and further consideration, we adopt the
following changes to the proposals in the NOPR, among certain others described below:
• we establish a rebuttable presumption, rather than a per se rule, that locational
marginal prices (LMPs) may reflect a purchasing electric utility’s avoided
energy costs;
• we provide that any competitive solicitations used to establish avoided capacity
costs must adhere to the Commission’s Allegheny 6 standard for evaluating
competitive solicitations;
• we do not adopt the proposed rule permitting states with retail competition to
allow relief from the purchase obligation but instead clarify that the
Commission’s existing PURPA Regulations already require that states, to the
extent practicable, must account for reduced loads in setting QF capacity rates;
• we clarify terminology we used in the NOPR relating to the determination of
whether small power production facilities are separate facilities to focus not on
whether they are separate facilities, but rather to mirror the statutory language
and thus focus on whether they are at “the same site”;
• we clarify in the regulations that protests may be made to initial selfcertifications and applications for Commission certification, but only to selfrecertifications and applications for Commission recertification making
substantive changes to the existing certification;
• we identify additional factors that can be considered for small power production
qualifying facilities (QFs) located more than one but less than 10 miles apart,
such as evidence of shared control systems, common permitting and land
leasing, and shared step-up transformers;
5
6

NOPR, 168 FERC ¶ 61,184 at P 31.

Allegheny Energy Supply Co., LLC, 108 FERC ¶ 61,082, at P 18 (2004)
(Allegheny).
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• we revise the regulations to lower the rebuttable presumption of small power
production QFs’ nondiscriminatory access to 5 MW, rather than 1 MW as
proposed in the NOPR, and include factors that a small power production QF
sized greater than 5 MW could rely on to rebut the presumption that it has
nondiscriminatory access to markets defined in PURPA sections 210(m)(1); and
• we revise the proposed requirements to establish a legally enforceable
obligation (LEO) to provide that with regard to the issue of obtaining permits,
QFs need only have applied for all required permits, instead of being required to
have already obtained those permits.
II.

Overview

5.

Before discussing each of the individual changes to the PURPA Regulations

adopted herein, this final rule first addresses certain overall themes raised in the comments
on the NOPR, both those supporting the NOPR and those opposing.
A.

6.

The Commission’s PURPA Regulations, as revised by this Final Rule,
Continue to Encourage the Development of QFs within the
Requirements of PURPA’s Statutory Limitations

PURPA section 210(a) requires that the Commission prescribe rules that it

determines necessary to encourage the development of qualifying small power production
facilities and cogeneration facilities.
7.

The bulk of the criticism of the Commission’s proposed rule changes is based on a

widespread misunderstanding, as reflected in the comments on the NOPR, that PURPA
and the PURPA Regulations were intended to encourage QF development without any
limit, and that the rule changes proposed in the NOPR improperly reduce or even
eliminate encouragement in contravention of the statute. Those commenters opposing the
NOPR proposals argue that the Commission has determined, in contravention of the
statute, that there no longer is a need to encourage QFs, or eliminated any provision that
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provides such encouragement. 7 Many of the commenters supporting the changes
proposed in the NOPR applaud the Commission for eliminating what they argue amounts
to an improper subsidy of QFs. 8
8.

Neither side is correct about either what PURPA and the current PURPA

Regulations require, or the basis for the changes to the PURPA Regulations proposed in
the NOPR.
9.

As an initial matter, PURPA was not a directive to the Commission to encourage

QF development without limitation. Indeed, as explained below, Congress included
several limitations in PURPA. By reading the statute as a whole, and the PURPA
Regulations as a whole as revised by this final rule, it is clear that the PURPA Regulations
continue to encourage the development of QFs consistent with PURPA. 9
10.

We also emphasize that we do not by this final rule change other elements to the

Commission’s existing PURPA Regulations that continue to encourage QF development.
These elements include, but are not limited to, rules that: (1) require electric utilities to
provide backup electric energy to QFs on a non-discriminatory basis and at just and

7

See, e.g., Biological Diversity Comments at 14; ConEd Development Comments
at 2; Harvard Electricity Law Comments at 4; New England Small Hydro Comments at 4;
NIPPC, CREIA, REC, and OSEIA Comments at 3, 21, 28; Public Interest Organizations
Comments at 9, 39; Solar Energy Industries Comments at 4; Southeast Public Interest
Organizations Comments at 17.
8

See Competitive Enterprise Institute Comments at 3; Progressive Policy Institute
Comments at 1-2; SBE Council Comments at 2; Mr. Moore Comments at 1-2.
9

16 U.S.C. 824a-3(a).
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reasonable rates; (2) require electric utilities to interconnect with QFs; and (3) provide
exemptions to QFs from many provisions of the Federal Power Act (FPA) and state laws
governing utility rates and financial organization. 10 These provisions encourage the
development of QFs by relieving them of certain regulatory burdens otherwise imposed on
sellers of power and ensure they can operate their facilities. Moreover, we stress that,
besides the changes to the PURPA Regulations regarding applications to terminate a
purchasing electric utility’s mandatory purchase obligation under PURPA section 210(m)
(see infra section IV.G), nothing in this final rule eliminates QFs’ rights to sell electric
energy or capacity as provided under PURPA.
11.

As discussed in greater detail below, while PURPA provided for the

encouragement of cogeneration and small power production, PURPA also provided that
the Commission could not prescribe a rule that provided for “a rate which exceeds the
incremental cost to the electric utility of alternative electric energy.”11 Furthermore,
PURPA requires the Commission to “insure” that the resulting rates “shall be just and
reasonable to the electric consumers of the electric utility and in the public interest[.]” 12
Likewise, while PURPA provided for the encouragement of small power production,

10

See 18 CFR 292.303(c), 292.305, 292.601-02.

11

Compare id. with 16 U.S.C. 824a-3(b).

12

16 U.S.C. 824a-3(b)(1).
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PURPA also limited the facilities which could be encouraged to those facilities with no
more than 80 MW power production capacity at the same site. 13
12.

Nothing in the text of PURPA requires the establishment of a subsidy for QFs.

This point was confirmed in the Conference Report accompanying PURPA’s passage:
“The provisions of this section are not intended to require the rate payers of a utility to
subsidize cogenerators or small power producers.” 14 Congress thus structured PURPA
both specifically to give effect to its intent that QFs not be subsidized and also to impose
other mandatory limits on the Commission’s ability to encourage QFs that are relevant to
this final rule, as briefly summarized below.
1.
13.

Avoided Cost Cap on QF Rates

PURPA section 210(b) sets out the standards governing the rates purchasing

utilities must pay to QFs. 15 Sections 210(b)(1) and (b)(2) provide that QF rates “shall be
just and reasonable to the electric consumers of the electric utility and in the public
interest” and “shall not discriminate against qualifying cogenerators or qualifying small
power producers.” 16 After establishing these standards, Congress then placed, in the final
sentence of section 210(b), a cap on the level of the rates utilities could be required to pay
QFs: “No such rule prescribed under subsection (a) shall provide for a rate which exceeds

13

Compare 16 U.S.C. 824a-3(a) with 16 U.S.C. 796(17)(A)(ii).

14

H.R. Rep. No. 95-1750, at 98 (1978) (Conf. Rep.).

15

16 U.S.C. 824a-3(b).

16

Id.
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the incremental cost to the electric utility of alternative electric energy.” 17 As the
Conference Report for PURPA explains:
[T]he utility would not be required to purchase electric energy
from a qualifying cogeneration or small power production
facility at a rate which exceeds the lower of the rate described
above, namely a rate which is just and reasonable to
consumers of the utility, in the public interest, and
nondiscriminatory, or the incremental cost of alternate electric
energy. This limitation on the rates which may be required in
purchasing from a cogenerator or small power producer is
meant to act as an upper limit on the price at which utilities
can be required under this section to purchase electric
energy. 18
14.

This upper limit on QF rates established in section 210(b), equal to a purchasing

utility’s incremental costs, commonly called “avoided costs,” implements Congress’s
intent that QFs not be subsidized. It ensures that the purchasing utility cannot be required
to pay more for power purchased from a QF than it would otherwise pay to generate the
power itself or to purchase power from a third party.
15.

Consistent with the statutory standard, when the Commission issued its PURPA

Regulations in 1980, it set the rates for QFs at, but not above, the statutorily defined
incremental or avoided cost of alternative electric energy. 19 The PURPA Regulations
17

Id. (emphasis added). The statute defines an electric utility’s “incremental costs”
as “the cost to the electric utility of the electric energy which, but for the purchase from
such cogenerator or small power producer, such utility would generate or purchase from
another source.” 16 U.S.C. 824a-3(d); see also 18 CFR 292.101(b)(6) (implementing
same and defining such “incremental costs” as “avoided costs”).
18

Conf. Rep. at 98 (emphasis added).

19

Compare 16 U.S.C. 824a-3(b) & (d) with 18 CFR 292.101(b)(6), 292.304(a)(2)

& (b)(2).
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applied this limitation generally to QF rates, without distinguishing between as-available
energy 20 and the fixed energy and capacity rate option applicable to long-term contracts or
other legally enforceable obligations. 21 In either case, though, the PURPA Regulations
essentially capped the rate paid to QFs at the purchasing electric utility’s avoided costs. 22
16.

Order No. 69, in which the Commission promulgated the PURPA Regulations, 23

makes clear that the Commission also recognized that allowing the option for a fixed
energy and capacity rate option for long-term contracts or other legally enforceable
obligations could result in a rate that, at times, exceeded incremental or avoided cost of
alternative electric energy. The Commission acknowledged in this regard that some
commenters had asserted that, “if the avoided cost of energy at the time it is supplied is
less than the price provided in the contract or obligation, the purchasing utility would be

20

18 CFR 292.304(d)(1).

21

18 CFR 292.304(d)(2) (providing QFs the right to elect avoided costs calculated
at the time of delivery or avoided costs calculated at the time the obligation is incurred).
In this final rule, we refer to the QF’s option for avoided costs calculated at the time the
obligation is incurred as the fixed energy and capacity rate option. 18 CFR 292.304(d)(2).
22

The regulations, however, also allowed both for negotiated rates that differed
from the rates that would otherwise be applicable, see 18 CFR 292.301(b), and for rates to
be set based on estimates of avoided costs even though such rates might differ from
avoided costs at the time of delivery. See 18 CFR 292.304(b)(5).
23

Small Power Production and Cogeneration Facilities; Regulations Implementing
Section 210 of the Public Utility Regulatory Policies Act of 1978, Order No. 69, FERC
Stats. & Regs. ¶ 30,128, at 30,880 (cross-referenced 10 FERC ¶ 61,150), order on reh’g,
Order No. 69-A, FERC Stats. & Regs. ¶ 30,160 (1980) (cross-referenced at 11 FERC
¶ 61,166), aff’d in part & vacated in part sub nom. Am. Elec. Power Serv. Corp. v. FERC,
675 F.2d 1226 (D.C. Cir. 1982), rev’d in part sub nom. Am. Paper Inst., Inc. v. Am. Elec.
Power Serv. Corp., 461 U.S. 402 (1983) (API).
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required to pay a rate for purchases that would subsidize the qualifying facility at the
expense of the utility's other ratepayers.” 24 In response, the Commission stated that it
“recognize[d] this possibility, but is cognizant that in other cases, the required rate will
turn out to be lower than the avoided cost at the time of purchase.” 25 The Commission
concluded that any over- and under-recoveries compared to avoided cost “will balance
out” and, based on this conclusion, found that the fixed energy and capacity rate option
applicable to long-term contracts or other legally enforceable obligations did not violate
the statutory cap. 26 But, to be clear, the option the Commission implemented in 1980 was
not based on any determination by the Commission that the rates in QF contracts may
routinely exceed avoided costs in the ordinary course of events in order to encourage QFs.
2.
17.

Limitation on Small Power Production Facilities Located at the
Same “Site”

Another way in which Congress set boundaries on the Commission’s ability to

encourage development of QFs was to define small power production facilities, one of the
categories of generators that under the statute is to be encouraged. The definition of small
power production facilities applies to almost all renewable resources that wish to be QFs,
requiring that those facilities have “a power production capacity which, together with any
other facilities located at the same site (as determined by the Commission), is not greater

24

Order No. 69, FERC Stats. & Regs. ¶ 30,128 at 30,880.

25

Id.

26

Id.
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than 80 megawatts.” 27 In order to comply with this statutory requirement that the capacity
of all small power production facilities “located at the same site” cannot exceed 80 MW,
the Commission is required to define what constitutes a “site.” The Commission
determined in 1980 that, essentially, those facilities that are owned by the same or
affiliated entities and using the same energy resource should be deemed to be at the same
site “if they are located within one mile of the facility for which qualification is sought.”28
This definition, known as the “one-mile rule,” interpreted Congress’s limitation of 80 MW
located at the same site to apply to just those affiliated small power production qualifying
facilities located within one mile of each other.
3.
18.

Termination of Purchase Obligation for QFs With
Nondiscriminatory Access to Certain Competitive Markets

Finally, Congress amended PURPA in 2005 to further limit the statute. Congress

amended PURPA section 210 to add section 210(m), which provides for termination of
the requirement that an electric utility enter into a new obligation or contract to purchase
from a QF if the QF has nondiscriminatory access to certain defined types of markets. 29
This amendment reflected Congress’s judgment that non-discriminatory access to these
markets provided adequate encouragement for those QFs.
19.

Congress directed the Commission to implement this requirement, which it did in

Order No. 688. In that order, the Commission identified certain markets in which utilities
27

16 U.S.C. 796(17)(A)(ii).

28

18 CFR 292.204(a)(ii).

29

See 16 U.S.C. 824a-3(m).
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would no longer be subject to the PURPA mandatory purchase obligation under PURPA
section 210(m) because certain QFs have nondiscriminatory access to such markets. 30
Although not required in the new PURPA section 210(m), the Commission established a
rebuttable presumption that a QF with a net power production capacity at or below 20
MW does not have nondiscriminatory access to such markets. 31 In creating this rebuttable
presumption, the Commission found persuasive arguments that some QFs may not have
nondiscriminatory access to markets in light of their small size.
4.
20.

Final Rule’s Updating of the PURPA Regulations

In this final rule, we are amending the PURPA Regulations, principally with regard

to the three statutory provisions described above, i.e.: (1) the avoided cost cap on QF
rates; (2) the 80 MW limitation applicable to the combined capacity of affiliated small
power production QFs located at the same site; and (3) the termination of the mandatory
purchase obligation for QFs with nondiscriminatory access to certain markets. Contrary
to commenters’ assertions that the Commission has determined that it no longer is
necessary to encourage QFs and therefore that the Commission is making these changes in
an impermissible attempt to undo PURPA, 32 we are modifying the PURPA Regulations

30

New PURPA Section 210(m) Regulations Applicable to Small Power Production
and Cogeneration Facilities, Order No. 688, 117 FERC ¶ 61,078, at PP 9-12 (2006), order
on reh’g, Order No. 688-A, 119 FERC ¶ 61,305 (2007), aff’d sub nom. Am. Forest &
Paper Ass’n v. FERC, 550 F.3d 1179 (D.C. Cir. 2008).
31
32

18 CFR 292.309(d)(1).

Biomass Power Comments at 2; Biological Diversity at 12; EPSA Comments at
6 (“[T]he NOPR changes ‘would effectively gut’ PURPA.”); NIPPC, CREA, REC, and
OSEIA Comments at 28-29; Public Interest Groups Comments at 25 (“[T]he changes
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based on demonstrated changes in circumstances since the current PURPA Regulations
were first adopted to ensure that the regulations continue to comply with PURPA’s
statutory requirements established by Congress.
21.

For example, as explained in more detail below, the Commission’s expectation

expressed in 1980 that over- and under-recovery in rates compared to avoided cost “will
balance out” 33 was critical to the Commission’s determination in 1980 that the fixed
energy and capacity rate option applicable to long-term contracts or other legally
enforceable obligations did not violate the statutory avoided cost cap on QF rates.
However, record evidence now demonstrates that this expectation no longer is necessarily
accurate. The Commission’s change to the PURPA Regulations adopted in this final rule,
giving states the ability to require variable energy rates in long-term contracts or other
legally enforceable obligations, allows the states to better ensure that QF rates are at, but
do not exceed, the statutory maximum rate established by Congress.
22.

This change is important for purposes of compliance with PURPA’s statutory

mandates. As explained below, setting QF rates at avoided costs allows the Commission
to comply with the statutory goals of encouraging QFs and providing for
nondiscriminatory rates while at the same time ensuring that such rates are just and
reasonable to consumers and do not subsidize QFs. The record shows that on some

proposed in the NOPR will gut PURPA-mandated measures to encourage QF
development.”); Solar Energy Industries Comments at 8-14.
33

Order No. 69, FERC Stats. & Regs. ¶ 30,128 at 30,880.
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occasions long-term fixed QF rates were well above actual avoided costs, thereby causing
consumers to subsidize those QFs in contravention of PURPA and the Commission’s
expectations.
23.

Similarly, the changes implemented by the Commission in this final rule to the one-

mile rule are intended to better ensure compliance with the statutory requirement that
small power production facilities located at the same site cannot exceed 80 MW. And, 15
years after Congress added PURPA section 210(m), because the Commission can now
make the determination, described below, that smaller QFs have non-discriminatory
access to RTO/ISO markets, an update to the rebuttable presumption regarding nondiscriminatory access to those markets is appropriate to better ensure compliance with the
statute.
24.

Some commenters incorrectly assert that the final rule impermissibly revises the

PURPA Regulations in a way that no longer encourages QFs. PURPA section 210(a)
provides not simply that the Commission is to prescribe rules that encourage QFs, but
rather that the Commission is to “prescribe, and from time to time thereafter revise, such
rules as it determines necessary to encourage” QFs. Carrying out Congress’s directive to
“from time to time thereafter revise” the rules is at the heart of what the Commission is
doing in this final rule. Consistent with this directive, the Commission is considering
revisions to “such rules as it determines necessary to” encourage QFs in light of current
industry circumstances. 34
34

We view the revisions to our rules implementing PURPA that we adopt in this
final rule as consistent with Congress’s explicit directive that the Commission “from time

Docket Nos. RM19-15-000 and AD16-16-000
25.
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The changes adopted in this final rule result from the need for the PURPA

Regulations to continue to comply with the directives Congress established when it
enacted PURPA in 1978, and then again when Congress amended PURPA in 2005. These
changes are not based on any determination by the Commission that the encouragement
directed by PURPA is no longer needed. The question of whether QFs should continue to
be encouraged or not remains a question for Congress.
26.

Moreover, PURPA also requires the Commission to insure that the rates for QF

purchases be “just and reasonable to the electric consumers of the electric utility and in the
public interest[.]” 35 The obligation to encourage is also limited by the requirement that,
“No such rule prescribed under subsection (a) [the encouragement provision] shall provide
for a rate which exceeds the incremental cost to the electric utility of alternative electric
energy.” 36
27.

We recognize that some of the comments opposing the NOPR may have been

influenced by the Commission’s recitation in the Background section of the NOPR of the
broad changes in circumstances since the PURPA Regulations were first promulgated 40
years ago, including the discovery of significant new natural gas reserves, the evolution of
the electric industry to include a significant independent power presence, the

to time thereafter [to] revise” the rules. We do not view Congress as intending that the
Commission only ever consider the circumstances that existed in the late 1970s and not
current circumstances, 40 years later.
35

16 U.S.C. 824a-3(b).

36

16 U.S.C. 824a-3(b).
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establishment of organized competitive markets, and the advances in renewable energy
technologies. 37 We clarify that the Commission referenced this general background
information in the NOPR primarily to explain why it decided to re-evaluate its PURPA
Regulations at all and as Congress said we should, and not necessarily to support the
individual proposals included in the NOPR. The facts we rely on to propose specific
changes, which include some, but not all, of those background facts, were cited in the
specific sections of the NOPR describing those proposed changes. And the facts on which
we rely to promulgate the specific changes in this final rule again are cited in the specific
sections describing those changes.
B.

28.

The Final Rule Ensures that the Commission’s Implementation of
PURPA Continues to Benefit QFs, Purchasing Electric Utilities, and
Electric Consumers

The final rule implements additional changes consistent with PURPA that also are

designed to benefit QFs, purchasing utilities, and electric consumers. The changes to the
PURPA Regulations adopted in this final rule will enable the Commission to continue
satisfying the statutory requirement that the Commission promulgate rules to encourage
QF development consistent with PURPA’s requirements. Claims to the contrary by
commenters to the effect that the “proposals are uniformly biased against QF
development” 38 have no merit.

37

NOPR, 168 FERC ¶ 61,184, at PP 15-27.

38

Harvard Electricity Law Comments at 1.
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As an initial matter, we are not changing the determination in the PURPA

Regulations that QF rates must equal a purchasing electric utility’s full avoided costs. 39
As the Supreme Court noted in API, the full avoided cost rate requirement represents the
maximum rate permitted under PURPA, and thereby provides important encouragement to
QFs. 40 The Court explained that the full avoided cost rate requirement encourages QF
development because QFs “retain an incentive to produce energy under the full-avoidedcost rule so long as their marginal costs did not exceed the full avoided cost of the
purchasing utility.” 41
30.

In addition, several of the changes to the current PURPA Regulations implemented

by this final rule are based expressly on a finding that they are beneficial to QFs as well as
to purchasing utilities and ratepayers. For example, the provisions of the final rule
allowing for energy rates to be based on transparent, competitive market prices—in
appropriate circumstances—are supported by comments submitted at the Technical
Conference, where representatives of QFs and utilities both expressed a preference for

39

See 18 CFR 292.304(b)(2); NOPR, 168 FERC ¶ 61,184 at P 34.

40

API, 461 U.S. at 413. PURPA does not use the terms “avoided cost” or “full
avoided cost”; rather, PURPA uses the term “incremental cost of alternative electric
energy.” The Commission’s regulations and subsequent decisions have used the term
“avoided cost” to explain the Commission’s application of the “incremental cost”
standard. The API decision and early Commission precedents referred to “full” avoided
costs to distinguish between the Commission’s decision to set QF rates at avoided costs
and proposals from certain parties that rates be set at something less than avoided costs.
We continue to use the terms avoided costs and full avoided costs as being consistent with
the statutory term incremental cost.
41

Id. at 416.
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transparent prices for QFs. 42 This conclusion is supported by the Fitch Report, cited by
NIPPC, CREA, REC, and OSEIA, explaining how Fitch evaluates the financial strength of
renewable energy projects. In this report, Fitch states that it gives a “stronger” evaluation
to projects with power sales contract prices that are “indexed using simple, broad-based
publicly available indexation formulas.” 43
31.

Setting prices that are indexed using simple, broad-based publicly available

formulas is precisely what the Commission’s changes permitting reference to competitive
market prices will achieve. Such prices reflect avoided costs in a simpler, more
transparent, and predictable manner than through an administrative process, which should
encourage the development of QFs while at the same time providing benefits to utilities
and consumers. Using transparent market prices to establish as-available avoided cost
rates also allows QFs, utilities, and the states to avoid the expenditure of the time and
resources involved in litigating administratively-set avoided cost rates, and allows those
rates to automatically adjust—up and down—as avoided costs change.

42

See American Forest & Paper Association, Comments, Docket No. AD16-16000, at 8 (filed June 8, 2016) (“To the extent possible, these determinations [of avoided
costs] should not be made in a ‘black box’, but rather, as part of an open and transparent
method and process.”); Edison Electric Institute (EEI) Comments, Docket No. AD16-16000, at 3 (filed June 30, 2016) (“Where transparent competitive markets with day ahead
prices exist, there is no reason to adhere to second-best avoided cost pricing
mechanisms.”).
43

NIPPC, CREA, REC, and OSEIA Comments at 37-38 (citing FitchRatings,
Global Infrastructure & Project Finance, Renewable Energy Project Rating Criteria,” at 3
(Feb. 26, 2019), https://www.fitchratings.com/site/re/10061770).
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Similarly, the provisions regarding competitive solicitations adopted herein were

added at the suggestion of both NARUC and certain developers of renewable resource
QFs, such as Solar Energy Industries. These competitive solicitations can provide a fair
and transparent method for QFs to establish full avoided cost rates. As Solar Energy
Industries stated in its comments, “[c]ompetitive solicitations, with adequate safeguards,
can deliver substantial value.” 44 Competitive solicitations may be an especially
appropriate tool in those regions outside of Regional Transmission Organizations (RTOs)
and Independent System Operators (ISOs) where there are no organized competitive
markets where QFs can make sales.
33.

Likewise, the LEO provisions adopted herein provide important benefits to QFs.

Under the current PURPA Regulations, a LEO gives QFs the enforceable right to require
utilities to purchase the QFs’ power at avoided cost rates. 45 This is an important right that
contributes to a QF owner’s ability to obtain financing, especially the development
financing needed to engage in the activities necessary to subsequently obtain construction

44

Solar Energy Industries Comments at 38. Solar Energy Industries agreed that the
competitive solicitation provisions proposed in the NOPR “set forth many important
safeguards,” but recommended that additional safeguards be implemented. Those
comments are discussed below, and we have specifically adopted Solar Energy Industries
request made earlier in this proceeding that all competitive solicitations must be conducted
pursuant to the Commission’s Allegheny standard. See Solar Energy Industries
Supplemental Comments, Docket No. AD16-16-000, at 32-34 (filed Aug. 28, 2019).
45

See 18 CFR 292.304(d)(2). Although the final rule gives states the flexibility to
require that energy rates vary over the term of the LEO and be calculated at the time of
delivery, the final rule retains the QF’s option to choose a fixed capacity rate calculated at
the time the LEO is established.
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and permanent financing. However, the PURPA Regulations are silent as to when and
how a LEO is established, which can leave QFs uncertain as to when this key right has
been established. By providing more specific guidance as to when a LEO is established,
the new rule creates greater certainty for QFs (and utilities) on this important element of
QF development.
34.

Some commenters assert that the guidance provided by the Commission may make

it more difficult to obtain a LEO. 46 Their specific concerns are discussed in detail below.
But what those commenters ignore is that, by establishing objective and reasonable statedetermined criteria limited to demonstrating commercial viability and financial
commitment, we also are protecting QFs against onerous requirements for a LEO that
hinder financing, such as a requirement for a utility’s execution of an interconnection

46

See NIPPC, CREA, REC, and OSEIA Comments at 81 (“[A]ny requirement to
demonstrate financing to create a LEO violates the fundamental rule that the utility’s
actions should not be allowed to deny the QF a LEO because the utility could prevent
creation of a LEO simply by refusing to sign the PPA needed to secure such financing.”);
Public Interest Organizations Comments at 98 (“[T]he Commission’s proposal to require
QFs to demonstrate commercial viability in order to obtain a LEO will prevent many QFs
from ever attaining commercial viability at all. Creating a new administrative obstacle to
QF financing in this way flies in the face of PURPA’s mandate to reduce barriers to QF
development.”); Solar Energy Industries Comments at 41 (“Establishing higher barriers to
a determination of ‘commercial viability’ will only lead QF developers to invest additional
development capital and will simply weed out those smaller companies that choose not to,
or are unable to, invest heavily in early-stage development activity before an avoided cost
rate is known. It is unjust and unreasonable to cause QFs to invest tens of millions of
dollars in site control, permit acquisition, interconnection, and other development costs
simply to secure the opportunity to negotiate with the purchasing utility for a contractual
commitment.”); Southeast Public Interest Organizations Comments at 41 (describing
proposal as “discourag[ing] QF development since achieving some of the indicia
suggested by the Commission often circularly requires that QF developers have already
obtained financing”).
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agreement 47 or power purchase agreement, 48 or requiring that QFs file a formal complaint
with the state commission, 49 or limiting LEOs to only those QFs capable of supplying firm
power, 50 or requiring the QF to be able to deliver power in 90 days. 51 By making clear in
the PURPA Regulations that such conditions are not permitted, but describing which
prerequisites a state may impose to establish a LEO to determine which QFs are
commercially viable and financially committed, we are providing objective criteria to
clarify when a LEO commences, which we find will encourage the development of QFs.
C.

35.

The Commission is Not Eliminating Fixed Rate Pricing for QFs, But
Rather is Giving States the Flexibility to Require the Same Variable
Energy Rate/Fixed Capacity Rate Construct that Applies Throughout
the Electric Industry

Another misconception reflected in several comments is that the Commission

proposed in the NOPR to eliminate fixed rate pricing for QFs. Commenters argue that
QFs cannot obtain financing without fixed rates, and from this they claim that the proposal

47

See, e.g., FLS Energy, Inc., 157 FERC ¶ 61,211, at P 26 (2016) (FLS) (stating
that requiring signed interconnection agreement as prerequisite to LEO is inconsistent
with PURPA Regulations).
48

See, e.g., Murphy Flat Power, LLC, 141 FERC ¶ 61,145, at P 24 (2012) (finding
that requiring a signed and executed contract with an electric utility as a prerequisite to a
LEO is inconsistent with PURPA Regulations.
49

See, e.g., Grouse Creek Wind Park, LLC, 142 FERC ¶ 61,187, at P 40 (2013).

50

Exelon Wind 1, L.L.C. v. Nelson, 766 F.3d 380, 400 (5th Cir. 2014).

51

Power Resource Group, Inc. v. Public Utility Comm’n of Texas, 422 F.3d 231,
(5th Cir. 2005).
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to give states the flexibility to require variable energy rates would have a devastating
effect on future QF development. 52
36.

This assertion that the Commission has eliminated fixed rates for QFs is not

correct. The NOPR proposal (which we adopt in this final rule) gave states the flexibility,
should they choose to take advantage of this flexibility, to require that the avoided cost
energy rates in QF contracts must vary depending on avoided costs at the time of delivery
(rather than being fixed at the time a LEO is incurred). The NOPR thus made clear:
“under the proposed revisions to § 292.304(d), a QF would continue to be entitled to a
contract with avoided capacity costs calculated and fixed at the time the LEO is
incurred.” 53 We are retaining in this final rule the option granted to QFs to fix their
capacity rates for the term of their contracts at the time the LEO is incurred.
37.

The fact that we are giving states the flexibility to either require QF contracts to

have fixed capacity and variable energy rates or to continue as before to provide QFs the
option of fixed capacity and fixed energy rates – has important consequences for the
ability of QF owners to finance their projects. The energy rates of purchasing electric
utilities, upon which avoided cost energy rates would be based, typically reflect mainly
the variable costs of producing energy, such as the cost of fuel and variable operations and

52

See, e.g., Public Interest Organizations Comments at 35-38 (allowing variable
rates will further discourage wind and solar QF development); Allco Comments at 9-11
(without the ability to obtain a fixed long-term forecasted rate, QF solar energy
development will not exist).
53

See NOPR, 168 FERC ¶ 61,184 at P 66.
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maintenance (O&M), especially for a fossil fuel generator. Meanwhile, a purchasing
electric utility’s capacity rates, upon which avoided cost capacity rates would be based,
tend to reflect fixed costs, including the financing costs of facilities (i.e., debt repayment
and a return on the equity invested in the facility). 54 Consequently, a fixed capacity rate in
a QF contract based on a purchasing electric utility’s capacity rates should typically be
sufficient to recover the QF’s financing costs and should therefore continue to facilitate
QF financing. We recognize that a QF’s financing costs may be different from the
purchasing electric utility’s avoided costs and, therefore, the full avoided cost rate that the
QF receives may not support the financing of a QF. But this is a consequence of how
Congress structured PURPA, which sets rates based on the avoided costs of the
purchasing utility rather than on the actual costs the QF incurs producing the power being
sold. 55
38.

Another important aspect of the variable energy rate/fixed capacity rate construct is

that this is the standard rate structure used throughout the electric industry for power sales
agreements that include the sale of capacity. 56 That states will be allowed to require QF

54

See Order No. 69, FERC Stats. & Regs. ¶ 30,128 at 30,865.

55

See API, 461 U.S. at 414, 415 (stating that “Congress did not intend to impose
traditional ratemaking concepts on sales by qualifying facilities to utilities” and that QFs
“would retain an incentive to produce energy under the full-avoided-cost rule so long as
their marginal costs did not exceed the full avoided cost of the purchasing utility”).
56

Cf. Town of Norwood v. FERC, 962 F.2d 20, 21, 24 (D.C. Cir. 1992) (“The rate
design before us, like most wholesale electric rates, consists of separate monthly demand
and energy charges. The demand component is calculated to recover NEPCO’s fixed (or
capacity-related) costs, such as construction and debt service, which it incurs regardless of
how much electricity it produces. The energy charge is designed to recover the
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contracts to be structured similarly to the contract structure used in the rest of the electric
industry has important implications. In particular, this provides flexibility to states to
ensure that the avoided cost rate will be closer to the actual rate the purchasing electric
utility and its customers would have paid if the purchasing electric utility had generated
this electric energy itself or purchased such electric energy from another source.
Furthermore, the record evidence demonstrating significant amounts of non-QF generation
facilities in operation today shows that the owners of such facilities are able to obtain
financing based on this same variable energy rate/fixed capacity rate construct. 57 This
represents important evidence that QFs likewise should be able to obtain financing under
the same rate construct, especially considering that QFs benefit from the statutory right to
sell pursuant to a mandatory purchase obligation while non-QFs do not have that right. 58

company’s variable costs, which it incurs only in the course of actually producing
electricity; fuel is a prime example. . . . With the cost outlook constantly in flux due to
changing economic conditions, some degree of volatility is necessary if prices are to
signal the market accurately—as accurately, that is, as current prices can anticipate future
costs. Price volatility alone, therefore, cannot provide a ground for overturning a marginal
cost rate structure.”).
57

EIA, Form EIA-860 detailed data with previous form data Early Release (EIA860A/860B) (June 2, 2020), https://www.eia.gov/electricity/data/eia860/ shows 77.6 GW
of operational QF nameplate capacity and 450.453.5 GW of operational non-QF
independent power producer nameplate capacity as of end 2019.
58

Some commenters raise concerns with the Commission’s reliance on the
financing of non-QF generation facilities to support the conclusion that QFs could obtain
financing with variable energy rate contracts, pointing out that the Commission has not
identified any QFs that have obtained financing under this structure. The reason for this,
however, is that QFs typically do not employ this structure because currently they are
entitled to a fixed energy rate/fixed capacity rate construct. Accordingly, evidence
regarding the financing of similar types of independently owned generation projects by
non-QFs using such a construct constitutes the best and most relevant evidence of how it
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The Rate Changes Implemented by this Final Rule Put QF Rates on the
Same Footing as Electric Utility Rates and Are Not Discriminatory

The fact that variable energy rate/fixed capacity rate contracts are standard in the

electric industry also explains why, contrary to assertions made by a number of
commenters, allowing states to require such contracts for QFs is not discriminatory. 59
QFs selling at wholesale pursuant to such contracts will be selling under the same rate
structure employed in the power sales contracts typically used elsewhere in the electric
industry, including by public utilities when they make sales at wholesale to each other,
and QFs will be doing so at full avoided cost rates—the highest rates permitted under
PURPA.
40.

It is true that electric utilities with franchised service territories that make sales at

retail are often effectively guaranteed the recovery of their energy costs in their retail rates
by their state regulatory authorities—provided that such costs are prudently incurred. But
the electric utilities’ retail rates are cost-based, such that their rates are set based on costs
they actually incur to produce electricity for their customers. Importantly, moreover, the
incremental energy costs that an electric utility will recover from its retail customers at an

would affect QF financing.
59

See, e.g., EPSA Comments at 9 (“The NOPR avoided rate proposal must
therefore be rejected because it puts QFs at a disadvantage to utility-owned generation, in
violation of the non-discrimination mandate under PURPA.”); Public Interest
Organizations Comments at 51 (“[L]imiting QFs to contracts providing no price certainty
for energy values, while non-QF generation regularly obtains fixed price contracts and
utility-owned generation receives guaranteed cost recovery from captive ratepayers,
constitutes discrimination.”).
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incremental level would be the same energy costs that are used in determining the electric
utilities’ avoided costs that will, in turn, set the as-available avoided cost rates to be
charged by QFs.
41.

Thus, QF variable energy rate/fixed capacity rate contracts not only would be

structured similarly to the standard wholesale power sales agreements used in the electric
industry, but application of traditional cost-based ratemaking principles to sales by QFs is
exactly what would be required in order to provide QFs with the same guaranteed cost
recovery that applies to electric utilities. Guaranteeing QFs cost recovery is
fundamentally inconsistent with PURPA, which sets the rate the QF is paid at the
purchasing electric utility’s avoided cost, not at the QF’s cost. Such a rate structure is not
discriminatory.
E.
42.

The PURPA Compliance Issues Raised by Some Commenters Are
Outside the Scope of this Rulemaking Proceeding

Finally, several commenters assert that certain states located outside of RTO/ISO

markets are dominated by large integrated public utilities whose state commissions do not
implement PURPA correctly. 60 They argue that, as a consequence, there is little
development of independent generation—QFs or otherwise—in those states. They assert
that the proposals in the NOPR might be appropriate in states with RTO/ISO markets that

60

American Dams Comments at 5-6; Biological Diversity Comments at 13; CA
Cogeneration Comments at 6-7; Con Edison Comments at 2; ELCON Comments at 7-8;
EPSA Comments at 1-2; IdaHydro Comments at 5; NIPPC, CREA, REC, and OSEIA
Comments at 14-15; Solar Energy Industries Comments at 15-20, 24; SC Solar Alliance
Comments at 3-4; Two Dot Wind Comments at 14-19.
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are subject to significant competition, but would only make matters worse outside of the
RTO/ISO markets.
43.

As explained above, several changes implemented by this final rule ensure that the

PURPA Regulations will continue to encourage QF development. Other changes, such as
allowing variable energy rates in QF contracts, not only ensure the PURPA Regulations
are consistent with PURPA but also address some states’ primary concern with the current
PURPA Regulations, i.e., the Commission’s now allowing states the flexibility to set
variable energy rates could mitigate the states’ reluctance to implement PURPA in a way
that better encourages development of QFs. For example, the Idaho Commission has
indicated that its current policy of limiting QF contracts to two years is based on its
concern about fixed QF rates, and that the ability to require variable energy rates could
lead to longer contract terms. 61 We expect that these changes could facilitate QF
development in states where little QF capacity has been added to date.
44.

Further, commenters’ claims about lack of QF development outside of the

RTO/ISO markets appear to be overstated. For example, the most recent data from the
U.S. Energy Information Administration (EIA) on the total amount of wind and solar QF
capacity in each state shows that 9 of the 20 states with the greatest combined wind and

61

See Idaho Commission Comments at 4 (stating that an energy rate established at
the time of contract formation that provides for “revisions to the energy rate at regular
intervals, consistent with, for example, a purchasing electric utility’s [integrated resource
plan] to reflect updated avoided cost calculations” would allow states to consider longer
term contracts without putting ratepayers at risk).
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solar QF capacity are located outside of the RTO/ISO markets. 62 Of these 9 states, three
are located in the Southeast—the region asserted by commenters to be the most hostile to
PURPA—including North Carolina, which has the highest total amount of wind and solar
QF capacity in the country. 63 Other states in the top 20 include Idaho—with the fourth
most wind and solar QF capacity—and Oregon,64 two states that have been criticized as
being hostile to PURPA. EIA data also shows that five of the top 10 states in terms of
renewable QF capacity additions from 2008-17 are located outside of the RTO/ISO
markets, including North Carolina (with the most renewable QF capacity additions),
Idaho, Georgia, and Oregon, 65 each of which commenters have identified as being hostile
to PURPA.
45.

But whether any individual state has or has not failed to implement the PURPA

Regulations properly is not an issue for this final rule, which implements changes to the
62

EIA, Form EIA-860 detailed data with previous form data (EIA-860A/860B)
Release date (June 2, 2020), https://www.eia.gov/electricity/data/eia860/. The top
20 states with combined QF solar and wind nameplate capacity in 2018 were:
(1) California, Texas, Minnesota, Oklahoma, Massachusetts, New Mexico, Nebraska,
New Jersey, Michigan, New York, Illinois (all fully or partially inside RTOs/ISOs); and
(2) North Carolina, Idaho, Utah, South Carolina, Georgia, Oregon, Colorado, Arizona,
Wyoming(outside of RTOs/ISOs). We note that some of these states are located in both
RTO/ISO and non-RTO/ISO regions.
63

Id. We note that five of the 20 states with the most solar capacity—perhaps a
better measure of the Southeast Region’s PURPA compliance given the lack of wind
resources in this region—are located in the Southeast.
64
65

Id.

See EIA, PURPA-qualifying capacity increases, but it’s still a small portion of
added renewables (Aug. 16, 2018),
https://www.eia.gov/todayinenergy/detail.php?id=36912.
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PURPA Regulations but does not modify Commission’s rules for addressing claims that
states are not complying with the Commission’s existing PURPA Regulations. We
promulgate this final rule based on the expectation that the states will fulfill their legal
obligation to implement the Commission’s PURPA Regulations as revised. 66
46.

Further, although Congress required the Commission to establish the general

parameters for establishing QF rates, Congress delegated to the states—not the
Commission—the role to set QF rates. 67 To the extent that any entity believes a state is
failing to implement the Commission’s PURPA Regulations, PURPA section 210(h)
provides that entity an avenue to seek relief. 68

66

16 U.S.C. 824a-3(f)(1). The same obligation to implement the Commission’s
PURPA Regulations as revised, we note, is imposed on nonregulated electric utilities. 16
U.S.C. 824a-3(f)(2).
67

See 16 U.S.C. 824a-3(f)(1) (“[E]ach State regulatory authority shall, after notice
and opportunity for public hearing, implement such rule (or revised rule) for each electric
utility for which it has ratemaking authority.”).
68

If the Commission, in response to a petition for enforcement under PURPA
section 210(h) against a state regulatory authority, chooses not to initiate an enforcement
action within 60 days of the filing of the petition, the statute authorizes the petitioning
electric utility or QF to itself initiate a suit directly against the state in U.S. District Court.
16 U.S.C. 824a-3(h)(2)(B). The same statutory provision similarly governs petitions for
enforcement against nonregulated electric utilities. Id. PURPA section 210(g) also
provides for review of state regulatory authorities and nonregulated electric utilities in
state fora. 16 U.S.C. 824a-3(g). The Commission’s policies with respect to PURPA
enforcement are more fully set out in its Policy Statement Regarding the Commission’s
Enforcement Role Under Section 210 of the Public Utility Regulatory Policies Act of
1978, 23 FERC ¶ 61,304 (1983).
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Passage of PURPA in 1978 and the Commission’s Promulgation of its
PURPA Regulations in 1980

PURPA was enacted in 1978 as part of a package of legislative proposals intended

to reduce the country’s dependence on oil and natural gas, which at the time were in short
supply and subject to dramatic price increases. PURPA sets forth a framework to
encourage the development of alternative generation resources that do not rely on
traditional fossil fuels (i.e., oil, natural gas and coal) and cogeneration facilities that make
more efficient use of the heat produced from the fossil fuels that were then commonly
used in the production of electricity.
48.

To accomplish this goal, PURPA section 210(a) directs that the Commission

“prescribe, and from time to time thereafter revise, such rules as [the Commission]
determines necessary to encourage cogeneration and small power production,” 69 including
rules requiring electric utilities to offer to sell electricity to, and purchase electricity from,
QFs. PURPA section 210(f) required each state regulatory authority and nonregulated
electric utility (together, states) to implement the Commission’s rules.
49.

In 1980, the Commission issued Order Nos. 69 and 70, which promulgated the

required rules that, with limited exceptions, remain in effect today. 70 The Commission

69
70

16 U.S.C. 824a-3(a).

Order No. 69, FERC Stats. & Regs. ¶ 30,128; Small Power Production and
Cogeneration Facilities – Qualifying Status, Order No. 70, FERC Stats. & Regs. ¶ 30,134
(cross-referenced at 10 FERC ¶ 61,230), orders on reh’g, Order No. 70-A, FERC Stats. &
Regs. ¶ 30,159 (cross-referenced at 11 FERC ¶ 61,119) and FERC Stats. & Regs. ¶ 30,160
(cross-referenced at 11 FERC ¶ 61,166), order on reh’g, Order No. 70-B, FERC Stats. &
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explained that, at the time of the passage of PURPA, cogenerators and small power
producers faced three major obstacles: (1) electric utilities were not required to purchase
these generators’ electric output or to make purchases at an appropriate rate; (2) electric
utilities sometimes charged discriminatorily high rates for backup services; and
(3) cogenerators and small power producers ran the risk of being considered public
utilities themselves and thus being subject to state and federal regulation as utilities. 71
Further, at that time, there was no open access transmission and little competition in
electric wholesale markets. Electric utilities were vertically-integrated and held dominant
market positions. As a result of their control over transmission access, it was virtually
impossible for third parties – whether independent power producers or other electric
utilities – to compete with them to make sales of electricity.
50.

Given the Congressional mandate described above, the Commission determined in

Order No. 69 to set rates for sales by QFs equal to the purchasing electric utilities’
avoided costs. 72 The Commission also directed that electric utilities provide backup

Regs. ¶ 30,176 (cross-referenced at 12 FERC ¶ 61,128), order on reh’g, FERC Stats. &
Regs. ¶ 30,192 (1980) (cross-referenced at 12 FERC ¶ 61,306), amending regulations,
Order No. 70-D, FERC Stats. & Regs. ¶ 30,234 (cross-referenced at 14 FERC ¶ 61,076),
amending regulations, Order No. 70-E, FERC Stats. & Regs. ¶ 30,274 (1981) (crossreferenced at 15 FERC ¶ 61,281).
71

Order No. 69, FERC Stats. & Regs. ¶ 30,128 at 30,863. See infra P 78 & note
112 (addressing how the PURPA Regulations as revised continue to address these
obstacles).
72

18 CFR 292.304(a)(2); see API, 461 U.S. at 412-18.
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electric energy to QFs on a non-discriminatory basis and at just and reasonable rates, 73 and
that electric utilities interconnect with QFs. 74 Pursuant to section 210(e) of PURPA, 75 the
Commission further provided exemptions from many provisions of the FPA and state laws
governing utility rates and financial organization. 76
B.
51.

Circumstances Leading to the Commission’s Re-evaluation of the
PURPA Regulations and the Issuance of the NOPR

In the NOPR, the Commission described three important changes in the

circumstances that had originally prompted Congress to pass PURPA in 1978. First, as
the Commission explained, the United States has seen an unprecedented change in the
dynamics of the natural gas market and the relevant supply and demand. 77 Led by
advancements in production technologies, primarily in accessing shale reserves, natural
gas supplies increased dramatically. 78 Further, the EIA forecasted continued supply

73

292.305.

Order No. 69, FERC Stats. & Regs. ¶ 30,128 at 30,887-90; see also 18 CFR

74

Order No. 69, FERC Stats. & Regs. ¶ 30,128 at 30,874; see also 18 CFR 292.303(c).

75

16 U.S.C. 824a-3(e).

76

Order No. 69, FERC Stats. & Regs. ¶ 30,128 at 30,864; accord id. at 30,863,
30,894-96; see also 18 CFR 292.601-.602.
77
78

NOPR, 168 FERC ¶ 61,184 at P 19.

Domestic natural gas production, which appeared to peak in the early 1970s at 21.7
Tcf per year, increased from 18.1 Tcf in 2005 to 30.4 Tcf in 2018. EIA, Monthly Energy
Review (Aug. 27, 2019) (in table 4.1 see column labeled “Natural Gas Production (Dry)” on
the Annual tab of the xls version), https://www.eia.gov/totalenergy/data/monthly/.
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growth over the next 25 years. 79 In short, as the Commission found in issuing the NOPR,
there no longer are shortages of natural gas supply.
52.

Second, the Commission found that, since 1978, the outlook for the development of

alternatives to natural gas and oil-fired generation resources, such as renewable resources,
has changed equally dramatically. 80 The once-nascent renewables industry has grown and
matured over the past 40 years and has only accelerated subsequent to the Energy Policy
Act of 2005’s amendment of PURPA. The Commission noted that the cost of building
renewable facilities has decreased substantially to the point that the cost of renewable
resources is now or is shortly expected to approach the cost of traditional electric
generation. 81 The Commission also recognized that renewable resources (including

79

EIA’s forecast showed supplies increasing to nearly 40 Tcf by 2035 and 43 Tcf
by 2050. EIA, Annual Energy Outlook 2018, at tbl.13 (Jan. 24, 2019) (in table see row
labeled “Dry Gas Production” under the reference case) (Annual Energy Outlook 2019),
https://www.eia.gov/outlooks/aeo/data/browser/#/?id=13AEO2019&cases=ref2018&sourcekey=0.
80

NOPR, 168 FERC ¶ 61,184 at P 20.

81

Id. (citing EIA, Updated Capital Cost Estimates for Utility Scale Electricity
Generating Plants, https://www.eia.gov/analysis/studies/powerplants/capitalcost/; EIA,
Levelized Cost and Levelized Avoided Cost of New Generation Resources in the Annual
Energy Outlook 2019 (Feb. 2019),
https://www.eia.gov/outlooks/aeo/pdf/electricity_generation.pdf; Lawrence Berkeley
National Lab, Wind Technologies Market Report, https://emp.lbl.gov/wind-technologiesmarket-report/). However, EIA has cautioned against directly comparing the costs of
dispatchable and nondispatchable generation:
Because load must be continuously balanced, generating units
with the capability to vary output to follow demand
(dispatchable technologies) generally have more value to a
system than less flexible units (nondispatchable technologies)
such as those using intermittent resources to operate. The
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hydro) provide a significant share of the electricity currently generated in the United
States, 82 that most renewable resources today are not QFs, 83 and that 65 percent of
capacity additions in 2019 were expected to come from renewable resources. 84
53.

Third, the introduction of QFs as competing sources of electricity to the incumbent

electric utilities has led to the development of significant non-QF independent power

LCOE values for dispatchable and non-dispatchable
technologies are listed separately in the tables because
comparing them must be done carefully.
EIA, Levelized Cost and Levelized Avoided Cost of New Generation Resources in the
Annual Energy Outlook 2019, at 2 (Feb. 2019),
https://www.eia.gov/outlooks/archive/aeo19/pdf/electricity_generation.pdf.
82

NOPR, 168 FERC ¶ 61,184 at P 21 (citing EIA, August 2019 Monthly Energy
Review at Figure 7.2a, https://www.eia.gov/totalenergy/data/monthly; Office of Energy
Projects, Energy Infrastructure Update For July 2019 at 4 (July 2019),
https://www.ferc.gov/legal/staff-reports/2019/july-energy-infrastructure.pdf).
83
84

NOPR, 168 FERC ¶ 61,184 at P 22.

Id. (citing EIA, Today in Energy, New electric generating capacity in 2019 will
come from renewables and natural gas (Jan. 10, 2019),
https://www.eia.gov/todayinenergy/detail.php?id=37952 (Form EIA-860M, Preliminary
Monthly Electric Generator Inventory).
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production. 85 In addition, RTOs and ISOs have developed competitive wholesale electric
markets that serve roughly two-thirds of electricity consumers in the United States. 86
54.

In PURPA section 210(a), Congress directed not only that the Commission

prescribe regulations, but that the Commission revise those regulations “from time to time
thereafter.” 87 The Commission determined in the NOPR that, in light of these dramatic
changes in circumstances since the passage of PURPA, it was appropriate to review the
PURPA Regulations to determine whether changes to those regulations were warranted
consistent with our statutory mandate. 88
55.

After identifying these three important changes in the industry that have taken

place since 1980, we further identified evidence demonstrating that overestimations of

85

NOPR, 168 FERC ¶ 61,184 at P 25. The Commission cited to data showing that
that net generation of energy by non-utility owned renewable resources in the United
States escalated from 51.7 TWh in 2005 when EPAct 2005 was passed, to 340 TWh in
2018. This also included significant growth in non-utility renewable resources in states
outside of RTOs. For example, net generation by non-utility renewable resources in the
region defined by EIA as the Mountain State region increased from 3.6 TWh in 2005 to
19.5 TWh in 2012, and to 42.5 TWh in 2018. Pacific Northwest (Oregon and
Washington) net non-utility generation from renewable resources increased from 1.5 TWh
in 2005, to 8.7 TWh in 2012, and to 10.6 TWh in 2018. In the Southeast region of the
country, non-utility renewable resources saw a lesser increase from 2.6 TWh in 2005 to
2.7 TWh in 2012, but expanded to 6.5 TWh in 2018. NOPR, 168 FERC ¶ 61,184 at P 27
(citing data taken from EIA’s Electricity Data Browser,
www.eia.gov/electricity/data/browser (select net generation, other renewables,
independent power producers)).
86

ISO/RTO Council, The Role of ISOs and RTOs, https://isorto.org.

87

16 U.S.C. 824a-3(a).

88

16 U.S.C. 824a-3(b).
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avoided cost have not been balanced by underestimations, and that this trend may persist
with the general decline in the cost of electricity. 89
C.
56.

Summary of Changes to the PURPA Regulations Implemented by this
final rule

We now are revising our PURPA Regulations based on the record of this

proceeding, including comments submitted in the technical conference in Docket No.
AD16-16-000 (Technical Conference), 90 the record evidence cited in the NOPR, and the
comments submitted in response to the NOPR. These changes, including modifications to
the proposals made in the NOPR, are summarized below. 91

89

See NOPR, 168 FERC ¶ 61,184 at P 30. Evidence submitted in response to the
NOPR shows that, as a result, customers may be paying more than avoided costs. See
infra PP 265 (“Duke Energy claims that, among the factors contributing to this
overpayment of $2.26 billion for the remainder of these QF contracts, the primary factor
has been the requirement to offer fixed avoided cost energy rates during a period of
rapidly declining energy prices”), 268 (“Massachusetts DPU argues that a 10-year, fixed
energy rate based on current New England wholesale energy market prices is highly likely
to diverge from actual energy market prices over the ten-year contract term and could
significantly harm ratepayers”).
90

Supplemental Notice of Technical Conference, Implementation Issues Under the
Public Utility Regulatory Policies Act of 1978, Docket No. AD16-16-000 (May 9, 2016).
The Technical Conference covered such issues as: (1) various methods for calculating
avoided cost; (2) the obligation to purchase pursuant to a LEO; (3) application of the onemile rule; and (4) the rebuttable presumption the Commission has adopted under PURPA
section 210(m) that QFs 20 MW and below do not have nondiscriminatory access to
competitive organized wholesale markets.
91

In its post-NOPR comments, Bloom Energy requested that the Commission
“[u]pdate the definition of ‘useful thermal energy output’ of a topping-cycle cogeneration
facility to reflect the commercialization of solid oxide fuel cells that produce heat for the
industrial purpose of producing hydrogen, a fuel that the fuel cells use to generate
electricity.” Bloom Energy Comments at 2. We do not take action on this request in this
proceeding because we do not view this proposal as a logical outgrowth of the NOPR.
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First, we grant states the flexibility to require that energy rates (but not capacity

rates) in QF power sales contracts and other LEOs 92 vary in accordance with changes in
the purchasing electric utility’s as-available avoided costs at the time the energy is
delivered. Under this change, if a state exercises this flexibility, a QF no longer would
have the ability to elect to have its energy rate be fixed, but would continue to be entitled
to a fixed capacity rate for the term of the contract or LEO.93
58.

Second, we grant states additional flexibility to allow QFs to have a fixed energy

rate, but to provide that such state-authorized fixed energy rate can be based on projected
energy prices during the term of a QF’s contract based on the anticipated dates of delivery.
59.

Third, we grant states flexibility to set “as-available” QF energy rates as follows:

We are establishing a rebuttal presumption, rather than a per se rule as proposed in the
NOPR, that the LMP established in the organized electric markets defined in 18 CFR
292.309(e), (f), or (g) represents the as-available avoided costs of electric utilities located

92

The Commission has held that a LEO can take effect before a contract is
executed and may not necessarily be incorporated into a contract. JD Wind 1, LLC, 129
FERC ¶ 61,148, at P 25 (2009), reh’g denied, 130 FERC ¶ 61,127 (2010) (“[A] QF, by
committing itself to sell to an electric utility, also commits the electric utility to buy from
the QF; these commitments result either in contracts or in non-contractual, but binding,
legally enforceable obligations.”). For ease of reference, however, references herein to a
contract also are intended to refer to a LEO that is not incorporated into a contract.
93

Moreover, any state—whether located in regions where energy prices are
competitively based or whether located in regions where they are not—would be
permitted to require that the fixed energy rate established at the time of the contract
include provisions, established at the time the contract is established, providing for
revisions to the energy rate at regular intervals, consistent with, for example, a purchasing
electric utility’s integrated resource plan, to reflect updated avoided cost calculations.
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in these markets. 94 So long as this presumption is not rebutted, a state can at its option
establish as-available energy avoided cost rates for QFs selling to such electric utilities at
the LMP. With respect to QFs selling to electric utilities located outside of the organized
electric markets defined in 18 CFR 292.309(e), (f), or (g), states have the option to set asavailable energy avoided cost rates at competitive prices from liquid market hubs or
calculated from a formula based on natural gas price indices and specified heat rates,
provided that the states first determine that such prices represent the purchasing electric
utilities’ avoided costs. The states would have the flexibility to choose to adopt one or
more of these options or to continue setting QF rates under the standards long established
in the PURPA Regulations.
60.

Fourth, states would have the flexibility to set energy and capacity rates pursuant to

a competitive solicitation process conducted pursuant to transparent and nondiscriminatory procedures consistent with the Commission’s Allegheny standard,
described in this final rule.
61.

Fifth, we do not adopt the proposed rule permitting states with retail competition to

allow relief from the purchase obligation. We instead clarify in this final rule that the
Commission’s existing PURPA Regulations already require that states, to the extent
practicable, must account for reduced loads in setting QF capacity rates.

94

These are the markets operated by Midcontinent Independent System Operator,
Inc. (MISO); PJM Interconnection, L.L.C. (PJM); ISO New England Inc. (ISO-NE); New
York Independent System Operator, Inc. (NYISO); Electric Reliability Council of Texas
(ERCOT); California Independent System Operator, Inc. (CAISO); and Southwest Power
Pool, Inc. (SPP).
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Sixth, we modify the Commission’s “one-mile rule” for determining whether

generation facilities are considered to be at the same site for purposes of determining
qualification as a qualifying small power production facility. Specifically, we allow
electric utilities, state regulatory authorities, and other interested parties to show that
affiliated small power production facilities that use the same energy resource and are more
than one mile apart and less than 10 miles apart actually are at the same site (with
distances one mile or less apart still irrebuttably at the same site, and distances 10 miles or
more apart irrebuttably at separate sites). We also allow a small power production facility
seeking QF status to provide further information in its certification (whether a selfcertification or an application for Commission certification) or recertification (whether a
self-recertification or an application for Commission recertification) to defend
preemptively against subsequent challenges, by identifying factors affirmatively
demonstrating that its facility is indeed at a separate site from other affiliated small power
production qualifying facilities. We further add a definition of the term “electrical
generating equipment” to the PURPA Regulations to clarify how the distance between
facilities is to be calculated.
63.

Seventh, we allow an entity to challenge an initial self-certification or self-

recertification without being required to file a separate petition for declaratory order and to
pay the associated filing fee. However, we clarify in this final rule that such protests may
be made to new certifications (both self-certifications and applications for Commission
certification) but to only self-recertifications and applications for Commission
recertifications making substantive changes to the existing certification.
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Eighth, we revise the Commission’s regulations implementing PURPA section

210(m), which provide for the termination of an electric utility’s obligation to purchase
from a QF with nondiscriminatory access to certain markets. Currently, there is a
rebuttable presumption that QFs with a net capacity at or below 20 MW do not have
nondiscriminatory access to such markets. We update the rebuttable presumption for
small power production facilities (but not cogeneration facilities) from 20 MW to 5 MW
and, in this final rule, revise the regulations to include examples of factors, among others,
that QFs may argue show that they lack nondiscriminatory access to such markets.
65.

Finally, we clarify that a QF must demonstrate commercial viability and a financial

commitment to construct its facility pursuant to objective and reasonable state-determined
criteria before the QF is entitled to a contract or LEO. States may not impose any
requirements for a LEO other than a showing of commercial viability and a financial
commitment to construct the facility. We also clarify in this final rule that, to the extent
that the permitting factor is relied upon, a QF need only show that it has applied for all
required permits and paid all applicable fees, and not that it has obtained such permits.
66.

As explained in detail in the relevant sections below, these changes will enable the

Commission to continue to fulfill its statutory obligations under sections 201 and 210 of
PURPA. We emphasize that these changes are effective prospectively for new contracts
or LEOs and for new facility certifications and recertifications filed on or after the
effective date of this final rule; we do not by this final rule permit disturbance of existing
contracts or LEOs or existing facility certifications.
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General Legal Standards Under PURPA

Several comments were submitted regarding: (1) the requirement in PURPA

section 210(a) that “the Commission shall prescribe, and from time to time thereafter
revise, such rules as it determines necessary to encourage cogeneration and small power
production”; and (2) the requirement in PURPA section 210(b) that rates paid by
purchasing utilities to QFs “shall not discriminate against qualifying cogenerators or
qualifying small power producers.” 95 In addition, a claim was made that the Commission
has unlawfully delegated its authority to the states. These comments apply to several of
the revisions implemented by this final rule and therefore are discussed prior to the
discussion of specific revisions implemented herein.
1.

Encouragement of QFs
a.

68.

Comments

Commenters make two general arguments regarding the statutory requirement that

the Commission’s PURPA Regulations should encourage QFs. First, they note that the
statutory requirement that the PURPA Regulations encourage QFs is mandatory and that
the Commission has no discretion to determine that such encouragement no longer is
necessary. Harvard Electricity Law states that “Congress’[s] mandate to encourage QFs is
not contingent on industry conditions and does not expire.” 96 Further, they assert, “[t]he

95

16 U.S.C. 824a-3(a), (b).

96

Harvard Electricity Law Comments at 1.
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Commission may not overwrite Congress’s instruction to issue rules that it ‘determines
necessary to encourage cogeneration and small power production.’” 97 Public Interest
Organizations similarly object to the NOPR as violating the encouragement requirement
because, they assert, the NOPR “reflect[s] a belief that the current rules support too much
QF development and a desire to reduce the incentives in current rules for QF
development.” 98 NIPPC, CREA, REC, and OSEIA assert that “[t]he Commission cannot
take it upon itself to change the underlying policy directives to encourage QFs.” 99
69.

Public Interest Organizations advance a second general argument based on the

encouragement requirement, arguing that “[t]o amend the rules, the Commission must first
determine that the actual changes it proposes increase development and utilization of
QFs.” 100 Similarly, Allco attacks the NOPR on the grounds that “the proposed changes
do not encourage QF generation.” 101
b.
70.

Commission Determination

We agree with commenters that PURPA does not provide discretion to the

Commission to determine whether QFs should be encouraged. That is a determination left
to Congress, and we have not premised this final rule on a belief that QFs should not be

97

Id. at 4 (quoting PURPA section 210(a)).

98

Public Interest Organizations Comments at 10.

99

NIPPC, CREA, REC, and OSEIA Comments at 29.

100

Public Interest Organizations Comments at 11.

101

Allco Comments at 8.
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encouraged. However, the requirement that the Commission promulgate regulations
necessary to encourage QFs is not unbounded. Instead, as noted briefly earlier, there are
statutory limitations on the extent that the PURPA Regulations can encourage QFs.
71.

First, PURPA section 210(b) sets out standards with which the Commission must

comply in setting QF rates. The last sentence of PURPA section 210(b) sets out an upper
limit on such rates. “No such rule prescribed under subsection (a) shall provide for a rate
which exceeds the incremental cost to the electric utility of alternative electric energy.” 102
72.

If there were any doubt from the statutory language that incremental costs (avoided

costs) are intended to be a hard cap on QF rates, such doubt is dispelled by the Conference
Report to PURPA, which provided: “This limitation on the rates which may be required
in purchasing from a cogenerator or small power producer is meant to act as an upper
limit on the price at which utilities can be required under this section to purchase electric
energy.” 103 The Conference Report also described the reason for the avoided cost cap on

102

Furthermore, PURPA section 210(b)(1) requires that QF rates be “just and
reasonable to the electric consumers of the electric utility and in the public interest.” 16
U.S.C. 824a-3(b)(1). Although the exact scope of the “just and reasonable to the electric
consumers” criterion has never been addressed explicitly, the Supreme Court held in API
that the requirement in the PURPA Regulations that QF rates be set at full avoided costs
does not violate this criterion. API, 461 U.S. at 415-16. This “just and reasonable to the
electric consumers” criterion likely would be violated if the Commission were to allow a
rate above the purchasing electric utility’s avoided costs.
103

Conf. Rep. at 98 (emphasis added).
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QF rates. “The provisions of this section are not intended to require the rate payers of a
utility to subsidize cogenerators or small power produc[er]s.” 104
73.

Therefore, PURPA section 210(b) imposes an important limit on the Commission’s

ability to encourage QFs by imposing an upper boundary on the rates at which QFs may
require electric utilities to purchase their electric energy. The Commission cannot require
QF rates that exceed the avoided costs of the purchasing electric utility. 105
74.

Second, another way in which Congress limited the Commission’s ability to

encourage QFs was to define small power production facilities, the PURPA category
applicable to almost all renewable resources that wish to be QFs, as having “a power
production capacity which, together with any other facilities located at the same site (as
determined by the Commission), is not greater than 80 megawatts.” 106 The statutory 80
MW limitation, as well as any definition of “the same site” that may be established by the
Commission, will of necessity have an effect on the encouragement of QFs, because it will
limit the capacity of QFs both ab initio and also for those located at the same site to 80
MW.
75.

Third, Congress amended PURPA section 210 to add section 210(m), which

provides for termination of the requirement that an electric utility enter into a new
obligation or contract to purchase from a QF if the QF has nondiscriminatory access to

104

Id. (emphasis added).

105

16 U.S.C. 824a-3(b)(1).

106

16 U.S.C. 796(17)(A)(ii).
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certain defined types of markets. 107 We interpret this amendment as reflecting Congress’s
judgment that these markets provide adequate encouragement for those QFs having
nondiscriminatory access to such markets. To the extent that a party asserts that the
termination of the purchase obligation for QFs with nondiscriminatory access to these
markets discourages QFs, that party’s argument is not with the Commission, but rather
with Congress. PURPA section 210(m) obligates the Commission to grant any request to
terminate a utility’s obligation to purchase from a QF with nondiscriminatory access to the
specified markets. 108
76.

Finally, we disagree with any suggestion that a rule originally adopted in 1980

cannot be changed once adopted, or that our revised regulations cannot be different in how
they encourage QFs than the regulations the Commission issued in 1980. 109 For one
thing, as explained above, PURPA itself includes certain limitations on the Commission’s
ability to encourage QFs, and a provision in the final rule intended to comply with these
statutory limitations cannot be found to violate PURPA even if such a provision
individually does not affirmatively encourage QFs to the same degree now as in 1980. As
explained herein, we do not seek, through this final rule, to cease encouraging the
development of QFs. Instead, this final rule is intended to ensure that the Commission is

107

See 16 U.S.C. 824a-3(m).

108

Id. (“[N]o electric utility shall be required to enter into a new contract or
obligation to purchase electric energy from a [QF] if the Commission finds that the [QF]
has nondiscriminatory access to [specified markets].”).
109

See 18 U.S.C. 824a-3(a).
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compliant with the statute in how it does encourage the development of QFs. In doing so,
the Commission may end up encouraging QF development differently from the current
PURPA Regulations, but the Commission’s regulations continue to encourage QF
development, as contemplated by PURPA.
77.

Many of the commenters’ assertions seem to be based on a reading of the statute

that requires that every individual change made to the PURPA Regulations in isolation
must individually encourage QFs notwithstanding the statute’s provisions. But, as
discussed above, Congress established boundaries in PURPA that must be considered,
such as the “cap” on incremental costs; just and reasonable rates for electric customers;
the 80 MW limit; and whether QFs have nondiscriminatory access to markets.
Furthermore, the statutory requirement to encourage QF development applies to the
PURPA Regulations – “such rules as [the Commission] determines necessary” – as a
whole. 110
78.

In that regard, we find that the Commission’s PURPA Regulations as a whole when

modified by this final rule continue to encourage the development of QFs, consistent with
PURPA. The PURPA Regulations in particular, continue to require that QF rates be set at
full avoided costs, a provision the Supreme Court described as “provid[ing] the maximum
incentive for the development of cogeneration and small power production.” 111 In
addition, this final rule retains provisions of the PURPA Regulations adopted in 1980 that

110

See 16 U.S.C. 824a-3(a) (emphasis added).

111

API, 461 U.S. at 418.
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provide encouragement through other means recognized by the Supreme Court in FERC v.
Miss. 112 (e.g., certain regulatory relief, 113 interconnection provisions, 114 and requirements
that utilities sell power to QFs that will enable QFs to continue operations). 115 Moreover,
several of the changes implemented by this final rule also provide additional
encouragement for QFs as described in more detail below.
2.

Discrimination
a.

79.

Comments

Commenters opposing the proposals in the NOPR also cite to the statutory

requirement in PURPA section 210(b)(1) that QF rates “shall not discriminate against”
QFs. EPSA asserts that “[n]otably, this standard is more restrictive than the [FPA’s]
prohibition against ‘unduly discriminatory’ rates.” 116 Public Interest Organizations state
that “[i]n other statutes, prohibiting price discrimination without the modifiers
‘unreasonable’ or ‘undue,’ means any difference in price for the same commodity.” 117

112

456 U.S. 742, 750-51 (1982) (holding that Congress “felt that two problems
impeded the development of nontraditional generating facilities: (1) traditional electricity
utilities were reluctant to purchase power from, and to sell power to, the nontraditional
facilities, and (2) the regulation of these alternative energy sources by state and federal
utility authorities imposed financial burdens upon the nontraditional facilities and thus
discouraged their development” (internal citations omitted)).
113

18 CFR 292.601-02.

114

18 CFR 292.303(c).

115

18 CFR 292.305.

116

EPSA Comments at 8.

117

Public Interest Organizations Comments at 47 (citing FTC v. Anheuser - Busch,
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In discussing the requirement that QF rates not be discriminatory, some

commenters compare the treatment afforded to QFs under the NOPR with the rate
treatment applicable to public utilities. For example, NIPPC, CREA, REC, and OSEIA
point out that “[u]tilities can rate-base long-term investments, thereby ensuring that they
can recover their capital investments plus an authorized return, and then also recover their
actual operating costs under traditional cost-of-service ratemaking.” 118 By contrast,
Harvard Electricity Law asserts, “QFs do not have the same ability that the electric
utilities have to ‘rate base’ their facilities and, thereby, guarantee capital recovery.” 119
81.

Based on this difference between utilities and QFs, commenters allege that certain

aspects of the NOPR are discriminatory, including those provisions of the NOPR
regarding the use of LMPs and other competitive rates to set as-available energy rates, 120

Inc., 363 U.S. 536, 549 (1960)).
118

NIPPC, CREA, REC, and OSEIA Comments at 36; see also IdaHydro
Comments at 11; Industrial Energy Consumers Comments at 12-13; SC Solar Alliance
Comments at 5-10; Solar Energy Industries Comments at 33, 36-38.
119
120

Harvard Electricity Law Comments at 28.

See, e.g., Public Interest Organizations Comments at 64 (stating that the use of
competitive prices to set as-available energy avoided cost rates is discriminatory because
non-QF generators are not limited to competitive prices and utilities can, and regularly do,
pay effective prices for energy that exceed the price determined by competitive prices).
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to allow for variable energy rates in QF contracts, 121 and to allow avoided costs to be set
through competitive solicitations (i.e., requests for proposals (RFPs)). 122
b.
82.

Commission Determination

As an initial matter, we agree with EPSA that the statutory requirement in PURPA

section 210(b)(1) that QF rates “shall not discriminate against” QFs is more restrictive
than the FPA’s prohibition against ‘unduly discriminatory’ rates. 123 However, the avoided
cost cap on QF rates that limits the Commission’s ability to encourage QFs, discussed
above, also applies to the Commission’s ability to address these claims of discrimination
under PURPA. PURPA section 210(b) makes clear that “[n]o such rule prescribed under
subsection (a) shall provide for a rate which exceeds the incremental cost to the electric
utility of alternative electric energy.” 124

121

See, e.g., EPSA Comments at 9 (“The NOPR avoided rate proposal must
therefore be rejected because it puts QFs at a disadvantage to utility-owned generation, in
violation of the non-discrimination mandate under PURPA.”); Public Interest
Organizations Comments at 51 (“[L]imiting QFs to contracts providing no price certainty
for energy values, while non-QF generation regularly obtains fixed price contracts and
utility-owned generation receives guaranteed cost recovery from captive ratepayers,
constitutes discrimination.”).
122

See, e.g., Allco Comments at 12 (stating that allowing a state commission to use
a competitive solicitation price is simply giving another tool to a state commission to kill
QF projects).
123
124

EPSA Comments at 8.

Furthermore, as noted above, PURPA section 210(b)(1) requires that QF rates
also be “just and reasonable to the electric consumers of the electric utility and in the
public interest.” See supra note 102.
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We are retaining in this final rule the requirement that QF rates be set at a

purchasing utility’s full avoided costs. The Supreme Court held in API that “the fullavoided-cost rule plainly satisfies the nondiscrimination requirement.” 125 Although the
Court did not provide a detailed explanation for this holding, the reasoning is apparent. If
the purchasing utility is paying the same rate to a QF for power that it otherwise would
have paid for incremental power, by definition such a rate could not be discriminatory.
But even if it were possible to posit a situation where the payment of a full avoided cost
rate to a QF somehow were discriminatory, the Commission nevertheless would be
prohibited by PURPA section 210(b) from requiring a rate to be paid to the QF that is
above the full avoided costs of the purchasing electric utility.
84.

For the same reasons, Public Interest Organizations are mistaken when they assert

that, without the modifiers “unreasonable” or “undue,” any difference in price for the
same commodity violates PURPA. 126 So long as a QF’s rate is set at the purchasing
utility’s full avoided cost, the QF’s rate should be the same as the rate the purchasing
utility otherwise would be paying or the cost it would be incurring, and such a rate would
not be discriminatory. And, in any event, as noted above, the Commission cannot require
a rate that is any higher.

125
126

API, 461 U.S. at 413.

Public Interest Organizations Comments at 47 (citing FTC v. Anheuser - Busch,
Inc., 363 U.S. at 549).
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With respect to comparisons between QFs, with no guarantee of cost recovery, and

electric utilities, which if they have a franchised service territory and sell at retail in that
territory are effectively guaranteed the opportunity to seek to recover prudently-incurred
costs in their retail rates, we observe that Congress acknowledged this difference when
enacting PURPA. As emphasized in the PURPA Conference Report:
The conferees recognize that cogenerators and small power
producers are different from electric utilities, not being
guaranteed a rate of return on their activities generally or on
the activities vis a vis the sale of power to the utility and
whose risk in proceeding forward in the cogeneration or small
power production enterprise is not guaranteed to be
recoverable. 127
86.

In recognizing this difference and yet not seeking to eliminate it, Congress also

made clear its intent not to treat QFs like electric utilities in this regard:
It is not the intention of the conferees that [QFs] become
subject. . . to the type of examination that is traditionally given
to electric utility rate applications to determine what is the just
and reasonable rate that they should receive for their electric
power. 128
87.

Based on this legislative history, the Supreme Court concluded in API that,

“Congress did not intend to impose traditional ratemaking concepts on sales by qualifying
facilities to utilities.” 129 But application of traditional cost-based ratemaking principles to
sales by QFs is exactly what would be required in order to provide QFs with the same

127

Conf. Rep. at 97-98 (emphasis added).

128

Id. at 97.

129

API, 461 U.S. at 414.
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guaranteed cost recovery that applies to electric utilities. Also, guaranteeing QFs cost
recovery is fundamentally inconsistent with PURPA, which sets the rate the QF is paid at
the utility’s avoided cost, not at the QF’s cost.
88.

It therefore is clear that Congress did not intend for the PURPA nondiscrimination

criterion to require that QF rates be set in a way that guarantees recovery of a QF’s own
costs, even as Congress recognized that franchised electric utilities selling at retail
typically do have such guarantees for their own costs. Congress thus withheld from the
Commission the authority to provide to QFs the same opportunity to recover costs at retail
that franchised electric utilities have to recover their costs at retail; it was done by
Congress intentionally and cannot be impermissibly discriminatory. 130
3.

Unlawful Delegation and the Role of Nonregulated Electric
Utilities
a.

89.

Comments

Allco argues that PURPA section 210(f) requires states to “implement” the

Commission’s rules, and that those rules cannot redelegate the Commission’s authority.
Allco claims that the statutory requirement to implement the Commission’s rules cannot
simply be a façade for delegating broad authority to states to undercut PURPA’s directive
that QF small power production must be encouraged. Allco concludes that Congress
intended for the Commission to adopt actual rules rather than “a menu of factors” that

130

See 16 U.S.C. 824a-3(a) (rules Commission is directed to prescribe “may not
authorize a [QF] to make any sale for purposes other than resale”).
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essentially leaves states with all the discretion as to what to implement in order to
encourage QF generation. 131
90.

Allco also asserts that the NOPR’s proposed delegation of authority to

nonregulated electric utilities is an unconstitutional delegation. According to Allco, such
a delegation would mean that nonregulated electric utilities (some of which are among the
largest utilities in the United States) were regulating themselves. Allco argues that a
private entity such as a nonregulated electric utility cannot constitutionally be delegated
regulatory power. 132
91.

Nebraska Board states that there is no state agency in Nebraska that has ratemaking

authority over retail electric suppliers and that all retail electric suppliers are consumerowned. Nebraska Board states its understanding that each retail electric supplier in
Nebraska would have jurisdiction to exercise flexibilities provided to states in the NOPR.
92.

Public Interest Organizations argue that the Commission failed to comply with

PURPA section 210’s requirement to consult with federal and state regulatory agencies
with ratemaking authority. 133
b.
93.

Commission Determination

Allco’s unlawful delegation claims are misplaced. By enacting PURPA section

210(f)(1), Congress delegated to the states the obligation to implement the Commission’s
131

Allco Comments at 39-40.

132

Id. at 40 (citing Ass’n of Am. R.R. v. DOT, 721 F.3d 666, 677 (D.C. Cir. 2013),
vacated on other grounds, 135 S. Ct. 1225 (2015)).
133

Public Interest Organizations Comments at 19 (citing 16 U.S.C. 824a-3(a)).
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PURPA rules, and the Commission is acting consistent with that delegation. Congress’s
delegation to the states was upheld in FERC v. Miss. 134 and we are ensuring that the rules
we have imposed abide by all the terms of the statute. Further, the Commission’s current
PURPA Regulations, promulgated in 1980, set forth a list of factors that the states are to
consider, “to the extent practicable,” in setting QF rates. 135 In so doing, the Commission
emphasized that states have “great latitude in determining the manner of implementation
of the Commission’s rules, provided that the manner chosen is reasonably designed to
implement the requirements of Subpart C [which includes the pricing rules of 18 CFR
292.304].” 136 This final rule adds factors that must be taken into account to the extent
practicable in setting rates, while retaining the “great latitude” the states always have had
to implement the PURPA Regulations and which have been an important feature of the
Commission’s PURPA Regulations since their inception.
94.

With respect to Allco’s claim that the NOPR proposed an unconstitutional

delegation to nonregulated electric utilities, we note that PURPA section 210(f)(2)

134

456 U.S. at 760 (“FERC has declared that state commissions may implement
this by, among other things, ‘an undertaking to resolve disputes between qualifying
facilities and electric utilities arising under [PURPA].’”).
135
136

18 CFR 292.304(e).

Order No. 69, FERC Stats. & Regs. ¶ 30,128 at 30,891-92. The Commission
explained that “[s]uch latitude is necessary in order for implementation to accommodate
local conditions and concerns, so long as the final plan is consistent with statutory
requirements.” Policy Statement Regarding the Commission’s Enforcement Role Under
Section 210 of the Public Utility Regulatory Policies Act of 1978, 23 FERC ¶ 61,304,at
61,646.
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specifically provides that “each nonregulated electric utility shall, after notice and
opportunity for public hearing, implement” the Commission’s rules regarding the rates to
be paid to QFs. Consistent with this statutory provision, the PURPA Regulations
regarding the setting of QF rates have applied to nonregulated electric utilities since those
regulations were promulgated in 1980. 137 The final rule does nothing more than continue
to implement this statutory requirement in the same way it always has been implemented.
Given PURPA’s unique statutory scheme involving state regulatory authorities,
nonregulated electric utilities, QFs, and the Commission, we therefore reject Allco’s
assertion that the rules proposed in the NOPR—and adopted in this final rule—establish
an unconstitutional delegation of authority to a private entity. 138 And it is beyond the
Commission’s purview to consider whether this statutory grant is constitutional. 139

137

See Order No. 69, FERC Stats. & Regs. ¶ 30,128 at 30,864 (“The
implementation of these rules is reserved to the State regulatory authorities and
nonregulated electric utilities.”).
138
139

See Allco Comments at 40.

Finnerty v. Cowen, 508 F.2d 979, 982 (2d Cir. 1974) (explaining that
administrative agencies “have neither the power nor the competence to pass on the
constitutionality of administrative or legislative action”) (quoting Murray v. Vaughn,
300 F. Supp. 688, 695 (D. R.I. 1969)); see also Gibas v. Saginaw Mining Co., 748 F.2d
1112, 1117 (6th Cir. 1984) (“[A]dministrative bodies like the Board do not have the
authority to adjudicate the validity of legislation which they are charged with
administering.”); Spiegel, Inc. v. FTC, 540 F.2d 287, 294 (7th Cir. 1976) (finding that
the federal agency erred by making a constitutional determination); Downen v. Warner,
481 F.2d 642, 643 (9th Cir. 1973) (“Resolving a claim founded solely upon a constitutional
right is singularly suited to a judicial forum and clearly inappropriate to an administrative
board.”); cf. Woodrow v. FERC, 2020 WL 2198050, at *9 (D.D.C. May 6, 2020) (“When
Congress creates an intricate statutory-review process that incorporates agency
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Accordingly, when we refer to states in this final rule, we usually are referring to both
state regulatory authorities and nonregulated electric utilities.
95.

Regarding Public Interest Organizations assertion that the Commission failed to

comply with PURPA section 210’s requirement to consult with federal and state
regulatory agencies with ratemaking authority, we find that the 2016 Technical
Conference’s invitation to the public (including state regulatory authorities) to speak, as
well as the notice and comment process on the NOPR itself, encompasses the required
consultation. 140 The notices soliciting comments were open to all state authorities.
Indeed, since the Commission first announced that technical conference and up to our
receipt of comments on the NOPR, representatives from several states have filed
comments expressing their views on how the Commission should implement PURPA.
B.

QF Rates
1.

96.

Overview

PURPA requires that the Commission promulgate rules, to be implemented by the

states, 141 that “shall insure” that the rates electric utilities pay for purchases of electric

consideration and ultimately an avenue to petition an Article III court, we assume it wants
that scheme to control.”).
140

See Notice Inviting Post-Technical Conference Comments, Implementation
Issues Under the Public Utility Regulatory Policies Act of 1978, Docket No. AD16-16000 (Sept. 6, 2016); Supplemental Notice of Technical Conference, Implementation Issues
Under the Public Utility Regulatory Policies Act of 1978, Docket No. AD16-16-000
(Mar. 4, 2016) (announcing preliminary agenda and inviting interested speakers).
141

Nonregulated electric utilities implement the requirements of PURPA with
respect to themselves. An electric utility that is “nonregulated” is any electric utility other
than a “state regulated electric utility.” 16 U.S.C. 2602(9). The term “state regulated
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energy from QFs meet the statutory criteria described above, including that “[n]o such
rule. . . shall provide for a rate which exceeds” the purchasing utility’s “incremental cost. .
. of alternative electric energy.” 142 Under PURPA, such rates must: (1) be just and
reasonable to the electric consumers of the electric utility and in the public interest; (2) not
discriminate against qualifying cogenerators or qualifying small power producers; 143 and,
as noted above, (3) not exceed “the incremental cost to the electric utility of alternative
electric energy,” 144 which is “the cost to the electric utility of the electric energy which,
but for the purchase from such cogenerator or small power producer, such utility would
generate or purchase from another source.” 145 The “incremental cost to the electric utility
of alternative electric energy” referred to in prong (3) above, which sets out a statutory
upper bound on a QF rate, has been consistently referred to by the Commission and
industry by the short-hand phrase “avoided cost,” 146 although the term “avoided cost”
itself does not appear in PURPA.
electric utility,” in contrast, means any electric utility with respect to which a state
regulatory authority has ratemaking authority. 16 U.S.C. 2602(18). The term “state
regulatory authority,” as relevant here, means a state agency which has ratemaking
authority with respect to the sale of electric energy by an electric utility. 16 U.S.C.
2602(17).
142

16 U.S.C. 824a-3(b).

143

16 U.S.C. 824a-3(b)(1)-(2).

144

16 U.S.C. 824a-3(b).

145

16 U.S.C. 824a-3(d) (emphasis added).

146

See 18 CFR 292.101(b)(6) (defining avoided costs in relation to the statutory
terms); see also Order No. 69, FERC Stats. & Regs. ¶ 30,128 at 30,865 (“This definition is
derived from the concept of ‘the incremental cost to the electric utility of alternative
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In addition, the PURPA Regulations currently provide a QF two options for how to

sell its power to an electric utility. The QF may choose to sell as much of its energy as it
chooses when the energy becomes available, with the rate for the sale calculated at the
time of delivery (frequently referred to as a so-called “as-available” sale and rate). 147
Alternatively, the QF may choose to sell pursuant to a legally enforceable obligation or
LEO (such as a contract) over a specified term. 148
98.

If the QF chooses to sell under the second option, the PURPA Regulations then

provide the QF the further option of receiving, in terms of pricing, either: (1) the
purchasing electric utility’s avoided cost calculated at the time of delivery; 149 or (2) the
purchasing electric utility’s avoided cost calculated and fixed at the time the LEO is
incurred. 150
99.

In implementing the PURPA Regulations, the Commission recognized that a

contract with avoided costs calculated at the time a LEO is incurred could exceed the

electric energy’ set forth in section 210(d) of PURPA. It includes both the fixed and the
running costs on an electric utility system which can be avoided by obtaining energy or
capacity from qualifying facilities.”).
147

18 CFR 292.304(d)(1).

148

18 CFR 292.304(d)(2)(i)-(ii); see also FLS, 157 FERC ¶ 61,211 at P 21 (citing
18 CFR 292.304(d)). The LEO or contract is frequently referred to as a long-term
transaction, when contrasted with an “as available” sale and rate.
149
150

18 CFR 292.304(d)(2)(i).

18 CFR 292.304(d)(2)(ii). Rates calculated at the time of a LEO (for example, a
contract) do not violate the requirement that the rates not exceed avoided costs if they
differ from avoided costs at the time of delivery. 18 CFR 292.304(b)(5).
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electric utility’s avoided costs at the time of delivery in the future, thereby seemingly
violating PURPA’s requirement that QFs not be paid more than an electric utility’s
avoided costs. But the Commission believed that the fixed avoided cost rate might also
turn out to be lower than the electric utility’s avoided costs over the course of the contract
and that, “in the long run, ‘overestimations’ and ‘underestimations’ of avoided costs will
balance out.” 151 The Commission’s justification for allowing QFs to fix their rate at the
time of the LEO for the entire life of the contract was that fixing the rate provides
“certainty with regard to return on investment in new technologies.” 152
100.

In the NOPR, the Commission proposed to revise its PURPA Regulations to permit

states to incorporate competitive market forces in setting QF rates. Specifically, the
Commission proposed to revise its PURPA Regulations with regard to QF rates to provide
states with the flexibility to:
• require that “as-available” QF energy rates paid by electric utilities located in
RTO/ISO markets be based on the market’s LMP, or similar energy price derived
by the market, in effect at the time the energy is delivered.

151

Order No. 69, FERC Stats. & Regs. ¶ 30,128 at 30,880. See also 18 CFR
292.304(b)(5) (“In the case in which the rates for purchases are based upon estimates of
avoided costs over the specific term of the contract or other legally enforceable obligation,
the rates for such purchases do not violate this subpart if the rates for such purchases differ
from avoided costs at the time of delivery.”); Entergy Servs., Inc., 137 FERC ¶ 61,199, at
P 56 (2011) (“Many avoided cost rates are calculated on an average or composite basis,
and already reflect the variations in the value of the purchase in the lower overall rate. In
such circumstances, the utility is already compensated, through the lower rate it generally
pays for unscheduled QF energy, for any periods during which it purchases unscheduled
QF energy even though that energy’s value is lower than the true avoided cost.”).
152

Order No. 69, FERC Stats. & Regs. ¶ 30,128 at 30,880.
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• require that “as-available” QF energy rates paid by electric utilities located outside
of RTO/ISO markets be based on competitive prices determined by: (1) liquid
market hub energy prices; or (2) formula rates based on observed natural gas prices
and a specified heat rate.
• require that energy rates under QF contracts and LEOs be based on as-available
energy rates determined at the time of delivery rather than being fixed for the term
of the contract or LEO.
• implement an alternative approach of requiring that the fixed energy rate be
calculated based on estimates of the present value of the stream of revenue flows of
future LMPs or other acceptable as-available energy rates at the time of delivery.
• require that energy and/or capacity rates be determined through a competitive
solicitation process, such as an RFP, with processes designed to ensure that the
competitive solicitation is performed in a transparent, non-discriminatory
fashion.153
101.

Although the Commission proposed to modify how the states are permitted to

calculate avoided costs, it did not propose to terminate the requirement that the states
continue to calculate, and to set QF rates at, such avoided costs.
102.

We adopt these proposals in this final rule, with certain modifications. Each such

proposal, and our final determination, is discussed further below.
2.
103.

Use of Competitive Market Prices to Set As-Available Avoided
Cost Rates

In addition to commenting on the specific methods for determining as-available

avoided cost rates, several commenters addressed more generally the Commission’s
proposal in the NOPR that states be given the flexibility to use competitive market prices
to set such rates. Before discussing the specific methods proposed in the NOPR, we first

153

NOPR, 168 FERC ¶ 61,184 at PP 32-33.
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discuss the determination that the use of competitive market prices, however determined,
can be an appropriate approach to determining as-available avoided cost rates.
a.
104.

NOPR Proposal

In the NOPR, the Commission proposed to give the states the flexibility to use

competitive market prices to set as-available avoided cost rates. The Commission stated
its belief that consideration of transparent, competitive market prices in appropriate
circumstances would help to identify an electric utility’s avoided costs in a simpler, more
transparent, and more predictable manner that would, in conjunction with the
Commission’s other existing and proposed PURPA Regulations, act to encourage QFs. 154
105.

For those utilities located in RTO/ISO markets, the NOPR identified LMP as a

competitive market price that states could choose to adopt as representing an as-available
avoided energy cost. The Commission explained that LMP could provide an accurate
measure of the varying actual avoided costs for each receipt point on an electric utility’s
system where the utility receives power from QFs. 155 In addition to these benefits, the
Commission observed that LMPs, in contrast to the administrative pricing methodologies
used to set as-available QF rates by many states, could promote the more efficient use of
the transmission grid, promote the use of the lowest-cost generation, and provide for
transparent price signals. 156

154

Id. P 13.

155

Id. P 45.

156

Id. P 48 (citing Cal. Indep. Sys. Operator Corp., 105 FERC ¶ 61,140, at PP 48-50
(2003); Cf. Price Formation in Energy and Ancillary Servs. Mkts Operated by Reg’l
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For utilities located outside of RTO/ISO markets, the NOPR proposed to allow

states to use two other potential competitively priced measures of a utility’s as-available
avoided cost rates: (1) energy rates established at liquid market hubs; or (2) energy rates
determined pursuant to formulas based on natural gas price indices and a proxy heat rate
for an efficient natural gas combined-cycle generating facility. In each such case, though,
the state would need to find that that price reasonably represents a competitive market
price that represents the avoided costs of the purchasing electric utility. 157
b.
107.

Comments

Allco argues that the only reason for including the use of competitive market prices

to set as-available energy rates is to create a menu of prices from which a state regulatory
authority or unregulated electric utility can choose the lowest price. Allco claims this
proposal would not encourage QF generation, would be inconsistent with the rules of
economic dispatch, and would be inconsistent with the language of PURPA. 158 BluEarth
makes similar arguments. 159 In contrast, El Paso Electric argues that state regulatory
authorities should be able to set avoided cost rates based on the lesser of a market hub
price or a combined cycle price. 160 Similarly, the California Commission argues that

Transmission Orgs. and Indep. Sys. Operators, 153 FERC ¶ 61,221, at P 2 (2015)).
157

NOPR, 168 FERC ¶ 61,184 at P 51.

158

Allco Comments at 8.

159

BluEarth Comments at 2.

160

El Paso Electric Comments at 3-4.
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utilities located in organized markets (not just non-organized markets) should also be
expressly permitted to use any competitive price (whether derived from a market hub,
competitive solicitation, or a combined cycle price) to set avoided cost rates. The
California Commission also argues that states should have the ability to use competitive
prices for not just as-available energy pricing, but also for capacity pricing, and proposes
minor modifications to the relevant regulation text proposed in the NOPR in order to
clarify these points. 161
108.

The California Commission argues that the proposed regulations should be

modified to: (1) define the newly permissible avoided cost methodologies within the
definitions section of Part 292; (2) eliminate any perception that the new methodologies
can only be used to set avoided costs for as-available energy; (3) allow any appropriate
market-based methodology to set avoided-cost rates for energy, capacity or both; and
(4) define “Organized Electric Market.” 162 The California Commission believes that the
new regulations should indicate: (1) that they do not provide states any more flexibility
than they already have; (2) that utilities located in organized markets may use any Market
Hub Price, Competitive Solicitation Price, or Combined Cycle Price to establish avoidedcost rates; and (3) that a price based on LMP or a Competitive Price is just and reasonable
and nondiscriminatory. 163

161

California Commission Comments at 23-27.

162

Id. at 11-14.

163

Id. at 23-25.
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Some commenters object to the use of competitive markets prices on the grounds

that these competitive prices represent only short-term, or spot prices that do not reflect
the long-term marginal costs and other costs avoided by purchasing utilities. 164 Similarly,
some commenters assert that competitive prices cannot support the financing of QFs. 165
110.

Public Interest Organizations argue that using competitive prices to set as-available

energy avoided cost rates is discriminatory because non-QF generators are not limited to
competitive prices and utilities can, and regularly do, pay effective prices for energy that
exceed the price determined by competitive prices. 166 Several other commenters express
concern about setting QF prices by referencing short-term liquid hub prices while
allowing utilities to rate base and recover their long-term investments. 167 Industrial
Energy Consumers argue that, if the Commission implements the liquid market hub
proposal, there must be assurances that utilities’ self-builds face the same market risk
exposure as QFs. For example, they argue, if states expose QFs to variable rates for their
energy output, utility-owned generation should also be exposed to variable rates for their
energy output. 168
164

IdaHydro Comments at 11; Southeast Public Interest Organizations Comments
at 19; NIPPC, CREA, REC, and OSEIA Comments at 52, 55 (citing Exelon Wind I, LLC,
140 FERC ¶ 61,152, at P 52 (2012)); Union of Concerned Scientists Comments at 6.
165

BluEarth Renewables Comments at 2; Biological Diversity at 8; Covanta
Comments at 9; Public Interest Organization Comments at 43-44.
166

Public Interest Organizations Comments at 64.

167

IdaHydro Comments at 11; Industrial Energy Consumers Comments at 12-13.

168

Industrial Energy Consumers Comments at 12-13.
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Several commenters assert that QF rates should reflect benefits other than the

avoided cost of energy. 169 For example, Biogas and Biomass Power state that non-energy
benefits, like waste reduction and economic development must be incorporated into
avoided cost determinations. 170 Biogas and Resources for the Future state that locational
values should be incorporated into avoided cost calculations. 171 American Dams states
that utilities’ avoided transmission charges should be included in avoided cost
determinations. 172 Xcel states that hidden integration and utility planning costs should
also be incorporated into avoided cost calculations. 173 American Dams argues that for
high capital projects like hydro, the Commission should consider longer-term public
benefits and not just short-term market pricing. 174
112.

Solar Energy Industries asserts that payments based on the LMP should not relieve

the purchasing utility of the requirement to compensate the QF for any values in addition
to electricity (e.g., renewable energy credits, frequency response capabilities, pro-rated
capacity value, etc.). 175

169

Biogas Comments at 1-2; Biomass Power Comments at 1; EPSA Comments at
14-16; Resources for the Future Comments at 4; Xcel Comments at 3-5.
170

Biogas Comments at 2; Biomass Power Comments at 1.

171

Biogas Comments at 1; Resources for the Future Comments at 4.

172

American Dams Comments at 4.

173

Xcel Comments at 3-5.

174

American Dams Comments at 2.

175

Solar Energy Industry Comments at 27-28.
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California Utilities request that the Commission clarify that states may but are not

required to consider state policies when establishing avoided costs. 176 Harvard Electricity
Law requests that the Commission clarify its rule allowing states to set tiered rates. 177
c.
114.

Commission Determination

As an initial matter, we observe that some of the concerns raised by commenters

about the use of competitive market prices to set as-available energy rates for QFs are
based on the incorrect assumption that the NOPR proposal would permit states to use
competitive market prices to set as-available energy rates for QFs even when competitive
market prices are below the purchasing utility’s avoided costs. In fact, however, the use
of competitive market prices to set QF rates is explicitly subject to the requirement that
such prices are equal to the purchasing utility’s avoided energy costs. 178 As the Supreme
Court noted in API, the full avoided cost rate requirement represents the maximum rate
permitted under PURPA, and thereby provides important encouragement to QFs. 179 And
as the Supreme Court also noted in the same decision, “the full-avoided-cost rule plainly
satisfies the nondiscrimination requirement.” 180 Further, in requiring full avoided cost

176

California Utilities Comments at 18-19.

177

Harvard Electricity Law Comments at 32-33.

178

Arguments that the various competitive market prices identified in this final rule
do not represent avoided energy costs are addressed below with respect to each such
specific market price.
179

API, 461 U.S. at 413.

180

Id.
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rates, “[t]he Commission did not ignore the interest of electric utility consumers ‘in
receiving electric energy at equitable rates.’” 181
115.

For this reason, Allco is incorrect when it claims that the competitive price

proposal represents a menu of prices that a state can select to choose the lowest rate. In
the event that more than one competitive price option potentially could apply, the state
would be required to select the option that reasonably reflects the purchasing utility’s
avoided costs, which is what PURPA requires. 182
116.

Further, the record supports the conclusion that the use of transparent, competitive

market prices provides encouragement to QFs, represents the avoided cost, and can ensure
that the rate does not exceed the incremental cost to the purchasing electric utility. In
addition to the testimony to this effect presented at the technical conference and cited in
the NOPR,183 the conclusion is further supported by comments submitted in response to

181

Id. at 415 (quoting Conf. Rep. at 97).

182

In a competitive market, the transportation costs between any such two hubs and
a QF would be such that they would make the QF rate the same, no matter which hub was
selected. See FERC, Energy Primer, A Handbook of Market Basics, at 64 (June 2020),
https://www.ferc.gov/market-assessments/guide/energy-primer-2020.pdf (Energy Primer)
(“If there are no transmission constraints, or congestion, LMPs will not vary significantly
across the RTO footprint. However, when transmission congestion occurs, LMPs will vary
across the footprint because operators are not able to dispatch the least-cost generators
across the entire region and some more expensive generation must be dispatched to meet
demand in the constrained area.”).
183

See American Forest & Paper Association Comments, Docket No. AD16-16000, at 8 (filed June 8, 2016) (“To the extent possible, these determinations [of avoided
costs] should not be made in a ‘black box’, but rather, as part of an open and transparent
method and process.”); EEI Comments, Docket No. AD16-16-000, at 3 (filed June 30,
2016) (“Where transparent competitive markets with day ahead prices exist, there is no
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the NOPR. For example, NIPPC, CREA, REC, and OSEIA cite to a report by Fitch,
which explains how Fitch evaluates the financial strength of renewable energy projects.
In this report, Fitch states that it gives a “stronger” evaluation to projects with power sales
contract prices that are “indexed using simple, broad-based publicly available indexation
formulas.” 184 In addition, Solar Energy Industries notes the difficulties QFs face in
expending large sums to develop their projects “[f]or states that do not publish the avoided
costs, or for utilities that treat their avoided cost methodologies as confidential trade
secrets.” 185
117.

We agree with commenters who assert that competitive market prices represent

only short-run spot prices that do not reflect electric utilities’ long-run costs that QFs can
displace. However, we are authorizing states to use competitive market prices only to
establish as-available energy rates for QFs. The comments misunderstand the
fundamental difference between the value to a purchasing utility of such as-available
energy and the value to a purchasing utility of capacity.
118.

A QF has no obligation under the as-available avoided cost rate provisions to

deliver any set amount of electric energy at any point in the future, but merely is paid for
the amount of electric energy actually delivered. Therefore, the delivery of as-available

reason to adhere to second-best avoided cost pricing mechanisms.”).
184

NIPPC, CREA, REC, and OSEIA Comments at 37-38 (citing FitchRatings,
Global Infrastructure & Project Finance, Renewable Energy Project Rating Criteria, at 3
(Feb. 26, 2019), https://www.fitchratings.com/site/re/10061770).
185

Solar Energy Industries Comments at 41.
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energy does not displace any long-term energy the purchasing electric utility would
generate itself or purchase from another source but rather allows the purchasing utility to
reduce the amount of energy it otherwise would generate itself or purchase from another
entity at the time the QF delivers the energy. Because the QF has no obligation to deliver
any energy in the future, the utility is unable to avoid constructing or contracting for
capacity to meet its future needs as a consequence of the delivery of energy by the QF.
As-available energy rates therefore appropriately reflect only the short-run value of energy
delivered at the particular moment in time when and if the QF has energy available to be
delivered to the utility.
119.

A QF can displace an electric utility’s own generation or purchases from alternative

sources over the long-run when a QF sells capacity to a utility in addition to as-available
energy. In contrast to as-available energy, a sale of capacity would typically compensate
the QF for maintaining the capability to deliver a set amount of energy in the future (i.e.,
capital costs), 186 and thus allows the purchasing utility to avoid the cost of making
alternative arrangements, either through a self-build or an alternative purchase, to obtain
that amount of energy. Consequently, the price of capacity purchased from a QF would
reflect this long-run avoided cost. And this final rule does not alter a purchasing utility’s

186

See Order No. 69, FERC Stats. & Regs. ¶ 30,128 at 30,885 (“Energy costs are
the variable costs associated with the production of electric energy (kilowatt-hours). They
represent the cost of fuel, and some operating and maintenance expenses. Capacity costs
are the costs associated with providing the capability to deliver energy; they consist
primarily of the capital costs of facilities.”).
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existing obligation to pay QFs for any avoided capacity benefit that allows the utility to
avoid acquiring capacity. 187
120.

For these reasons, we decline to grant the California Commission’s request to allow

using competitive prices for not just as-available energy pricing, but also for capacity
pricing. 188 We also reject the California Commission’s request to permit all electric
utilities, both those located in organized markets and those located in non-organized
market areas, to use any competitive price (whether a Market Hub Price or Combined
Cycle Price, or alternatively a Competitive Solicitation Price) to set avoided cost rates.
The Market Hub Price and Combined Cycle Price, as well as the Competitive Solicitation
Price are options that should generally reflect a purchasing electric utility’s avoided asavailable energy costs in non-RTO/ISO areas, while the LMP should generally reflect a
purchasing electric utility’s avoided as-available energy costs in RTO/ISO market areas.
121.

With respect to the discrimination claims, our decision to give states the flexibility

to use competitive prices is driven by the fact that the competitive market price represents
the purchasing utility’s avoided costs. And, as explained in Section IV.A.2 above, a rate
set at full avoided costs by definition cannot be discriminatory and, in any event, the
Commission is without authority under PURPA section 210(b) to require a rate above
avoided costs.

187

See Order No. 69, FERC Stats. & Regs. ¶ 30,128 at 30,881-86 (describing how
states must calculate avoided capacity costs).
188

See infra sections IV.B.3-5. We note that states may use competitive
solicitations to set both energy and capacity avoided cost rates. See infra section IV.B.8.
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Further, Industrial Energy Consumers are incorrect when they suggest that public

utility energy rates do not vary with costs in the same way that the competitive market
prices potentially applicable to QFs under the final rule vary. To the contrary, the
Commission and most states provide for fuel adjustment clauses applicable to rates, which
allow utility rates to adjust automatically with changes in utility fuel and purchased power
costs. 189 And even utilities whose rates do not include fuel and purchased power
adjustment clauses nevertheless typically must charge their retail customers cost-based
rates, which means that their energy charges will vary from one rate case to the next as
their fuel and purchased power costs vary from year to year. These mechanisms for
ensuring that utility rates vary with the cost of energy result in variances in utility energy
rates that are similar to the variance in QF energy rates for those states that elect a
Competitive Price option (either a Market Hub Price or a Combined Cycle Price) for asavailable avoided cost rates.
123.

Finally, although we are sympathetic to the claims of certain QFs that they provide

non-energy benefits (such as environmental benefits, waste reduction benefits, and
economic development benefits) that are not reflected in avoided cost rates, PURPA
section 210(b) prohibits the Commission from requiring QF rates to be set above full

189

See 18 CFR 35.14 (Fuel Cost and Purchased Economic Power Adjustment
Clauses); ELCON, Fuel Adjustment Clauses & Other Cost Trackers,
https://elcon.org/fuel-adjustment-clauses-cost-trackers (“Fuel adjustment clauses are in
effect in almost all states.”); NARUC, Staff Subcommittee on Accounting and Finance,
Fuel and Purchased Power Survey Results (Sept. 23, 2015),
https://pubs.naruc.org/pub/4AA28D50-2354-D714-5149-B773EFC3EFEF (stating that
only one state surveyed said that it did not employ a fuel adjustment clause).
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avoided costs. Because the Commission already requires states to set QF rates at full
avoided costs, it is barred from requiring QF rates set higher than that based on the nonenergy benefits that QFs may also provide. However, nothing in PURPA, the PURPA
Regulations as they currently exist, or this final rule would prevent states from rewarding
QFs for such non-energy benefits so long as that is done outside of PURPA, such as is
now done for renewable energy credits (RECs) to compensate QFs for providing unique
environmental or other non-PURPA benefits. 190 We address in the sections below each
type of competitive price that could be used as an acceptable energy avoided cost.
3.

LMP as a Permissible Rate for Certain As-Available Avoided
Cost Rates
a.

124.

NOPR Proposal

The Commission proposed to revise 18 CFR 292.304 to add subsections (b)(6) and

(e)(1). In combination, these subsections would permit a state the flexibility to set the asavailable energy rate paid to a QF by an electric utility located in an RTO/ISO at LMPs
calculated at the time of delivery.
125.

The Commission explained that RTO/ISO markets calculate a LMP at each

location on the RTO/ISO-controlled grid, and that all sellers receive the LMP for their
location and all buyers pay the market clearing price for their location. The Commission
further recognized that LMPs reflect the true marginal cost of production, taking into

190

See, e.g., American Ref-Fuel Co., 105 FERC ¶ 61,004, at PP 22-24 (2003),
denying reh’g, 107 FERC ¶ 61,016 at PP 12, 15-16 (2004), dismissing pet. for review sub
nom. Xcel Energy Servs. Inc. v. FERC, 407 F.3d 1242 (D.C. Cir. 2005).
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account all physical system constraints, and these prices would fully compensate all
resources for the variable cost of providing service, 191 and explained that prices in such an
LMP-based rate structure are designed to reflect the least-cost of meeting an incremental
megawatt-hour of demand at each location on the grid in each period, and thus such prices
can vary based on location and time. 192
126.

The Commission therefore preliminarily found that LMP is an accurate measure of

avoided costs. Unlike, for example, average system-wide cost measures of avoided cost
used by many states, LMP could provide an accurate measure of the varying actual
avoided costs for each receipt point on an electric utility’s system where the utility
receives power from QFs; LMP is the per MWh cost of obtaining incremental supplies at
each point. Further, the Commission explained that these prices are not rigid, long-lasting
prices as tends to be the case currently for administratively-determined avoided costs, but
prices that are calculated daily (for the day-ahead markets) and/or every five minutes (for
real-time markets) and they vary to reflect changing system conditions (e.g., they tend to
rise as demand increases and the system operator dispatches increasingly expensive
supplies to meet that higher demand). In addition, the Commission observed that LMPs,
in contrast to the administrative pricing methodologies used to set as-available QF rates by

191

Offer Caps in Mkts Operated by Reg’l Transmission Orgs. and Independent Sys.
Operators, Order No. 831, 157 FERC ¶ 61,115, at P 7 (2016), order on reh’g and
clarification, Order No. 831-A, 161 FERC ¶ 61,156 (2017).
192

Sacramento Mun. Util. Dist. v. FERC, 616 F.3d 520, 524 (D.C. Cir. 2010)
(SMUD); see also FERC v. Elec. Power Supply Ass’n, 136 S. Ct. 760, 768-69 (2016)
(describing how LMP is typically calculated).
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many states, could promote the more efficient use of the transmission grid, promote the
use of the lowest-cost generation, and provide for transparent price signals. 193 Finally, the
Commission also noted that Congress, through enactment of PURPA section 210(m),
appears to have recognized that RTO/ISO LMP pricing provides sufficient encouragement
for QFs.
127.

The Commission requested comment on whether the real-time prices established in

the CAISO-administered Energy Imbalance Market (EIM) 194 are similar for these
purposes to the LMP in RTOs/ISOs. In this regard, the Commission requested comment
on whether “prices developed in the EIM similarly ‘reflect the least-cost of meeting an
incremental megawatt-hour of demand at each location on the grid,’ as the Commission
has found to be the case with LMP rates.” 195

193

See, e.g., Cal. Indep. Sys. Operator Corp., 105 FERC ¶ 61,140, at PP 48-50
(2003); cf. Price Formation in Energy and Ancillary Servs. Mkts Operated by Reg’l
Transmission Orgs. and Indep. Sys. Operators, 153 FERC ¶ 61,221, at P 2.
194

The Commission noted that, by seeking comment regarding the Western EIM
prices, the Commission did not mean to imply that real-time energy prices established by
CAISO within its balancing authority area do not already satisfy the requirement for
setting as-available QF rates.
195

NOPR, 168 FERC 61,184 at P 47 (quoting SMUD, 616 F.3d at 524). Use of
real time prices in the Western EIM was addressed at the Technical Conference, but only
in the context of whether that market could satisfy the requirements for termination of the
mandatory purchase obligation under PURPA section 210(m)(1)(C). See Supplemental
Notice of Technical Conference, Implementation Issues Under the Public Utility
Regulatory Policies Act of 1978, Docket No. AD16-16-000 (May 9, 2016). The
Commission here requested comments on whether it would be appropriate to use the
Western EIM price to develop an as-available energy rate.
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The Commission understood that some states already use LMP to establish avoided

cost energy rates under the existing PURPA Regulations. 196 The Commission thus
proposed also to clarify that, while a state in the past may have been able to conclude that
LMP was an appropriate measure of the energy component of avoided costs, 197 a state
would, under the proposal in the NOPR, be able to adopt LMP as a per se appropriate
measure of the as-available energy component of avoided costs. 198

196

See Exelon Wind 1, LLC, 140 FERC ¶ 61,152, at P 11, reconsideration denied,
155 FERC ¶ 61,066 (2016) (recognizing that the Texas Public Utility Commission has
permitted Southwestern Public Service Company to set avoided costs at LMP); Xcel
Energy Services Inc., Request for Reconsideration, Docket No. EL12-80-001, at 13 &
n.23 (filed Sept. 27, 2012) (stating that Maryland, New Jersey, North Carolina, Virginia,
Connecticut, New Hampshire, Kentucky, and Michigan have set avoided costs at LMP).
197
198

See 18 CFR 292.304(e).

The Commission recognized in the NOPR that this proposal could be seen as a
departure from the Commission’s statement in Exelon Wind 1, LLC, 140 FERC ¶ 61,152 at
P 52, reconsideration denied, 155 FERC ¶ 61,066 (“The problem with the methodology
proposed by [Southwestern Public Service Company] and adopted by the Texas
Commission is that it is based on the price that a QF would have been paid had it sold its
energy directly in the [Energy Imbalance Service] Market, instead of using a methodology
of calculating what the costs to the utility would have been for self-supplied, or purchased,
energy ‘but for’ the presence of the QF or QFs in the markets, as required by the
Commission’s regulations.”). The Commission has since found that this statement was
overtaken by events, namely SPP’s evolution from an energy imbalance service market
into an Integrated Marketplace, with day-ahead and real-time energy and operating reserve
markets and the Texas Commission’s approving a separate request from Southwestern
Public Service Company to substitute LMP for Locational Imbalance Prices in calculating
avoided costs. Exelon Wind 1, LLC, 155 FERC ¶ 61,066 at P 11. The Commission also
has acknowledged that, if adopted in a final rule, the reasoning in the NOPR supported a
departure from precedent. See Cal. Pub. Utils. Comm’n v. FERC, 879 F.3d 966, 977 (9th
Cir. 2018) (“When an agency changes policy, the requirement that it provide a reasoned
explanation for its action demands, at a minimum, that the agency ‘display awareness that
it is changing position.’”) (citing FCC v. Fox Television Stations, Inc., 556 U.S. 502, 515
(2009)).
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Comments in Opposition

Several commenters oppose the NOPR’s LMP proposal. 199 American Biogas

asserts that, by definition, LMP rates assume that generating facilities are receiving other
compensation to fund their operations and that the marginal rate reflects only the value of
the energy. American Biogas asserts that LMP ignores biogas facilities’ unique municipal
infrastructure role and multiple benefits to the community. 200 Covanta argues that avoided
costs paid to small baseload QFs should incorporate all long-run avoided costs for
capacity and energy and include other externalities such as the value of renewable
baseload energy, greenhouse gas mitigation, landfill diversion, reliable and resilient power
and other benefits of small baseload QFs. 201 Biological Diversity argues that LMP pricing
ignores variability across the country and is inappropriate in regions like the Southeast
which lack RTOs and ISOs and are instead still dominated by vertically-integrated
monopolies. 202

199

Biogas Comments at 2; Covanta Comments at 8-9; Biological Diversity
Comments at 8-9; CA Cogeneration Comments at 8-9; ELCON Comments at 23-25;
ENGIE Comments at 4; New England Small Hydro Comments at 8-11; NIPPC, CREA,
REC, and OSEIA Comments at 53-60; Public Interest Organizations Comments at 52-64;
Union of Concerned Scientists Comments at 4-9; Southeast Public Interest Organizations
Comments at 21-25.
200

Biogas Comments at 2.

201

Covanta Comments at 8.

202

Biological Diversity Comments at 8-9.
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CA Cogeneration argues that LMP may not represent a truly competitive price for

electricity because, in California, the majority of supply is through bilateral contracts, not
through competitive bidding in the market. CA Cogeneration states that rooftop solar
distorts LMP by reducing load and not bidding in its full long-term marginal cost. 203 CA
Cogeneration states that LMPs can be well below the operating cost of conventional
generation and combined heat and power, and even negative, especially when there is an
abundance of procured resources such as hydro, solar, and wind.204 CA Cogeneration
asserts that combined heat and power can survive only if: (1) fixed capacity prices are
sufficiently high to cover the energy price risk; (2) the market price reflects the full cost of
contracted power and includes all sources of supply; or (3) 18 CFR 292.304(f)(1) is
modified to provide QF operations first priority, except in special circumstances related to
reliability. 205
131.

ELCON argues that allowing utilities to use LMP and other competitive market

prices would allow states to ignore long-standing factors established by Commission
regulation in determining the avoided cost rates, including: (1) availability of capacity or
energy from a QF during the system daily and seasonal peak periods; (2) dispatchability
and reliability; (3) the relationship of the availability of energy or capacity from the QF to
the ability of the utility to avoid costs; (4) costs or savings from variations in line losses;

203

CA Cogeneration Comments at 8-9.

204

Id.

205

Id.

Docket Nos. RM19-15-000 and AD16-16-000

- 83 -

and (5) application of technology-specific avoided cost rates. 206 ENGIE argues that
allowing states to set energy rates at LMP, while also allowing them to set capacity rates
at zero if it is determined that a utility has no need for capacity, could allow traditional
utilities to corner the market on capacity, leaving smaller independent QFs to fill energyonly contracts at LMP. 207
132.

New England Small Hydro states that the Commission has not supported the

NOPR’s assertion that LMP is an accurate measure of avoided costs because the NOPR:
(1) inappropriately relies on the Energy Policy Act of 2005’s changes in PURPA section
210(m) to support its proposed changes to calculation of the avoided cost rate; (2) ignores
the costs that the utility pays to procure power (i.e., RFPs, other power contracts, planned
retirements); and (3) ignores the fact that LMP and the default service rates that exist in
ISO-NE-based states are quite different. 208 In addition, New England Hydro states that,
for the avoided cost calculation, the appropriate LMP is the day-ahead LMP, not the realtime LMP, because utilities primarily purchase energy in the day-ahead market pursuant
to bilateral contracts or RFPs, not in the real-time market. 209 New England Hydro also
believes that utilities or state regulatory bodies should be required to establish and

206

ELCON Comments at 23-24.

207

ENGIE Comments at 4.

208

New England Small Hydro Comments at 8-10.

209

Id. at 10.
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maintain long-term avoided energy forecasts upon which QF PURPA power purchase
rates would be based. 210
133.

NIPPC, CREA, REC, and OSEIA claim that LMPs only promote more efficient

use of the transmission grid in the short-term because factors such as temporary outages,
equipment failures, weather extremes, and the like can cause LMPs to spike, but these
have no impact on long-term transmission availability. 211 NIPPC, CREA, REC, and
OSEIA believe that, while LMPs are a useful tool for developers to identify points on the
grid where transmission is relatively more or less congested, developers have strong
incentives to avoid congestion, and they will generally be guided to areas of low
congestion during the transmission interconnection process, whether or not they face
LMP-based contract prices. NIPPC, CREA, REC, and OSEIA claim that if transmission
constraints prevent a generator from delivering power to a specific node, the LMP at that
node cannot be an appropriate measure of costs avoided by purchase of power from that
generator. NIPPC, CREA, REC, and OSEIA argue that LMP or Western EIM prices at
the time of delivery are not a true measure of the long-term avoided costs of incumbent
utilities unless those utilities are relying on those markets as a means to obtain long-term
resources. 212

210

Id. at 11.

211

NIPPC, CREA, REC, and OSEIA Comments at 57-59.

212

Id. at 55 (citing Exelon Wind I, 140 FERC ¶ 61,152 at P 52).
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NIPPC, CREA, REC, and OSEIA assert that the NOPR proposal fails to recognize:

(1) the Commission’s struggle to develop effective capacity markets in the RTO/ISO
regions; (2) the fact that the merchant generation model is now in serious question; and (3)
that the Commission’s claim that Congress endorsed the use of LMP to set avoided cost
rates by adoption of section 210(m) cannot be squared with the plain language of the
statute. 213 NIPPC, CREA, REC, and OSEIA argue that there is substantial evidence that
LMP prices are distorted by certain practices, such as zero-cost bids, so that plants operate
uneconomically. 214 NIPPC, CREA, REC, and OSEIA further maintain that the 2000-01
California market demonstrated that these volatile short-term markets can reach extreme
and unpredictable highs under stress conditions. 215
135.

Similarly, Public Interest Organizations cite to studies by the Sierra Club 216 and

Bloomberg New Energy Finance, 217 for the proposition that the use of LMP as the QF
price discriminates against QFs where utility-owned generation and non-QF generators are
not limited to the LMP for recovery of their costs, and where utilities depress LMP

213

Id. at 57-59.

214

Id. at 55.

215

Id. at 57.

216

Public Interest Organizations Comments at 53-56 (citing Jeremy Fisher, Sierra
Club, Playing with Other People’s Money, How Non-Economic Coal Operations Distort
Energy Markets, Sierra Club, Oct. 2019, at 4).
217

Id. at 57 (citing William Nelson & Sophia Liu, Half of U.S. Coal Fleet on Shaky
Economic Footing; Coal Plant Operating Margins Nationwide, Bloomberg New Energy
Finance, March 26, 2018).
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through uneconomic dispatch of their own generation facilities. 218 Union of Concerned
Scientists states that LMPs are not an accurate measure of avoided costs and should not be
used to set QF rates because the practice of providing utility-owned generation with outof-market cost-recovery in areas like MISO, PJM, SPP, the SERC Reliability Corporation,
and the Western Electricity Coordinating Council suppresses the clearing prices in the
markets where this is allowed.219
136.

Southeast Public Interest Organizations argue that the NOPR’s proposed avoided

cost methodology does not take into account: (1) long-term or seasonal purchases made
from third parties or affiliates; (2) adjustments for transmission and distribution losses; (3)
capacity deferrals; (4) avoided environmental compliance costs; or (5) a QF’s
dispatchability. 220 Southeast Public Interest Organizations state that LMP-based rates for
QFs in Virginia have enticed little-to-no QF development in Virginia. 221 Southeast Public
Interest Organizations urge the Commission either to rescind the NOPR’s LMP provisions
or at least to implement this provision on a case-by-case basis. 222

218

Id. at 52-64.

219

Union of Concerned Scientists Comments at 3-8.

220

Southeast Public Interest Organizations Comments at 22.

221

Id. at 23.

222

Id. at 24.
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Utilizing Western EIM to Establish Avoided
Costs

Solar Energy Industries argues that, because as-available QF resources are not

eligible to participate in the Western EIM (also known as the CAISO EIM), either directly
or through the purchasing utility, it would be inappropriate to use the Western EIM price
as a proxy because that market does not factor in the participation of the QF resource. 223
ELCON asserts that the Western EIM is not a complete measure of avoided energy costs
because the Western EIM merely covers imbalance conditions, and therefore does not
capture the vast majority of unit commitment and dispatch scheduling cost parameters. 224
Union of Concerned Scientists asserts that allowing a state to adopt real-time prices
established in the Western EIM as an accurate measure of avoided costs will be
discriminatory. 225
ii.
138.

Comments in Support

Several commenters support the Commission’s proposal to permit a state the

flexibility to use LMPs to set the as-available energy rate paid to a QF by an electric
utility located in an RTO/ISO. 226
223

Solar Energy Industries Comments at 27.

224

ELCON Comments at 24.

225

Union of Concerned Scientists Comments at 9.

226

APPA Comments at 11; Arizona Public Service Comments at 5; CA Utilities
Comments at 17; Conn. Authority Comments at 13; DTE Electric Comments at 4; EEI
Comments at 22-24; Comments at 4-5; Idaho Commission Comments at 3-4; Indiana
Municipal Comments at 5; Kentucky Commission Comments at 4-5; NorthWestern
Comments at 4-7; NRECA Comments at 6-7; Ohio Commission Energy Advocate
Comments at 4-5; Pennsylvania Commission Comments at 7-9; South Dakota
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CA Utilities state that the NOPR’s LMP proposal is a return to the Commission’s

policy as expressed in Winding Creek, 227 and will facilitate payments to QFs that more
accurately represent a utility’s actual avoided costs. CA Utilities assert that the NOPR’s
LMP proposal affirms that a formula energy price contract complies with PURPA if
coupled with a fixed capacity price. CA Utilities state that a formula energy price contract
will have the additional benefit of avoiding the need to develop and administer a new
PURPA contract. 228
140.

NRECA supports the Commission’s proposal because many utilities that

participate in the RTO/ISO markets offer the entirety of their generation into the market,
and purchase all of their requirements to serve load from that market, at LMP prices. 229
141.

The Pennsylvania Commission supports the NOPR proposal because LMP prices

vary through the day based on changing system conditions, such as changes in electricity
demand, supply, congestion, and line losses. The Pennsylvania Commission asserts that,
because some utilities in Pennsylvania (and other states) have already incorporated LMP
elements in their as-available energy rates, a corresponding revision to the Commission’s

Commission Comments at 2; US Chamber of Commerce Comments at 4; We Stand
Comments at 1; Xcel Comments at 5.
227

CA Utilities Comments at 15-17 (citing Winding Creek Solar LLC, 151 FERC
¶ 61,103, at P 6 (2015)).
228

Id. at 17.

229

NRECA Comments at 6.
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regulations that incorporates such practices and harmonizes state and federal regulations
would bring greater predictability to suppliers, electric utilities and customers. 230
142.

The Ohio Commission Energy Advocate believes that, in the parts of the country

with organized nodal wholesale electricity markets, LMP is an appropriate and fair means
by which to calculate avoided costs because electricity supply and demand must be
balanced in real time. The Ohio Commission Energy Advocate notes that Ohio has nodal
LMPs that reflect the true value of energy at the place and the time it is produced or
delivered, and this value can change dramatically, even within a day or an hour. The Ohio
Commission Energy Advocate concludes that reflecting the dynamic nature of electricity
pricing in avoided cost calculations will send the most accurate price signals to QFs and
will appropriately and fairly value the energy they produce. 231
143.

The South Dakota Commission supports using LMP for certain as-available QF

energy sales because using LMP will increase states’ flexibility. The South Dakota
Commission regulates six vertically integrated electric utilities, five of which are RTO
members, and five of which are multi-jurisdictional. 232
144.

Xcel submits that compensating QFs based on LMPs at the time of delivery will

not impair QFs’ ability to obtain financing because other factors can drive the ability to
obtain financing, including other project options, location, size, interconnection costs,

230

Pennsylvania Commission Comments at 7-8.

231

Ohio Commission Energy Advocate Comments at 4-5.

232

South Dakota Commission Comments at 2.
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experience of the developer, current economic conditions, creditworthiness of the
developer, economies of scale, and other factors. Xcel states that some resource specific
information generally suggests that the right project in the right location can obtain
financing if the project receives hourly payment based on LMPs. 233
(a)
145.

Utilizing Western EIM to Establish Avoided
Costs

NorthWestern and EIM Entities agree that the Western EIM real-time prices are

similar to LMPs and reflect the least cost of meeting an incremental megawatt-hour of
demand at each location on the grid. 234 Xcel asserts that prices in the Western EIM are
calculated using the same methodology as LMPs because, in both cases, units are
dispatched on a least-cost basis that respects applicable transmission constraints. Xcel
requests that the Commission allow avoided costs to be based on Western EIM prices at
the time of delivery absent a showing that prices would be suppressed in comparison to an
LMP-style-market. 235 Arizona Public Service states that it is a participant in the Western
EIM, and requests that states be given flexibility to set the as-available energy rate to be
paid to a QF by an electric utility that participates in the Western EIM at the LMP. 236

233

Xcel Comments at 5-7.

234

EIM Entities Comments at 2-3, 7-13; NorthWestern Comments at 4-5.

235

Xcel Comments at 7-8.

236

Arizona Public Service Comments at 5-6.
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Comments in Support with Requested
Modifications/Clarifications

APPA urges the Commission to clarify that nothing in the proposed rule is intended

to call into question state regulatory authorities’ existing implementation of PURPA’s
avoided cost requirements, such as their existing use of LMP. 237
147.

Industrial Energy Consumers do not object to the use of LMP as the avoided cost

rate for electric utilities’ purchases of QF energy in RTO/ISO regions, 238 but they maintain
that in non-RTO/ISO regions, there must be assurance that utilities’ self-builds face the
same market risk exposure as QFs. 239
148.

The Kentucky Commission supports the NOPR’s LMP proposal but prefers that the

Commission in the final rule allow states to determine whether the LMP calculation
should use the generator LMP or the load LMP on a case-by-case basis. 240
149.

Solar Energy Industries assert that, where the purchasing utility has demonstrated

that it procures its marginal energy from an LMP market, the utility may use the LMP
price as a proxy for avoided energy costs calculated at the time the obligation is incurred,
so long as there are published prices at the location. 241 Solar Energy Industries request
that the Commission make clear that: (1) the flexibility to set QF payment rates for as-

237

APPA Comments at 9.

238

Industrial Energy Consumers Comments at 11.

239

Id. at 12.

240

Kentucky Commission Comments at 4-5.

241

Solar Energy Industries Comments at 25-26.
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available energy at the applicable LMP requires an on-the record determination that the
purchasing utility procures incremental energy from the identified LMP market at those
prices; (2) payments based on an LMP do not relieve the purchasing utility of the
requirement to compensate the QF for any values in addition to electricity (e.g., renewable
energy credits, frequency response capabilities, pro-rated capacity value, etc.); and (3) the
state’s flexibility to allow utilities to set QF payment rates for as-available energy at the
applicable LMP does not in any way limit QFs’ rights to establish a LEO or contract for a
longer-term sale at fixed, full avoided costs. 242
150.

NorthWestern believes that as-available rates based on LMPs should accurately

capture current events impacting prices, including times when there is a high saturation of
energy available causing prices to be negative. However, NorthWestern believes that it is
appropriate to deduct from the avoided cost rate the cost for ancillary services to balance
and integrate energy resources. 243
c.
151.

Commission Determination

We affirm with one modification the NOPR proposal to allow LMP to be used as a

measure of as-available energy avoided costs for electric utilities located in RTO/ISO
markets for the reasons set forth in the NOPR 244 and those provided by various
commenters.

242

Id. at 27-28.

243

NorthWestern Comments at 4-5.

244

NOPR, 168 FERC ¶ 61,184 at PP 44-45.
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We recognize that an LMP selected by a state to set a purchasing utility’s avoided

energy cost component might not always reflect a purchasing utility’s actual avoided
energy costs. Accordingly, we find that it is appropriate to modify the option for a state to
set avoided energy costs using LMP from a per se appropriate measure of avoided cost to
a rebuttable presumption that LMP is an appropriate means to determine avoided cost.
While a state could rely on the presumption, an aggrieved entity (such as a QF) may
attempt to rebut the presumption that LMP reflects the purchasing electric utility’s
avoided costs. The aggrieved entity would be able to challenge the state’s decision to rely
on LMP in the appropriate forum, which could include any one or more of the following:
(1) initiating or participating in proceedings before the relevant state commission or
governing body;; (2) filing for judicial review of any state regulatory proceeding in state
court (under PURPA section 210(g)); or, alternatively (3)) filing a petition for
enforcement against the state at the Commission and, if the Commission declines to act,
later filing a petition against the state in U.S. district court (under PURPA section
210(h)(2)(B)).245
153.

Commenters have not persuaded us that LMP may not presumptively reflect a

purchasing electric utility’s avoided energy costs. LMP sets day-ahead and real-time
energy prices through competitive auctions in RTOs/ISOs that optimally dispatch
resources to balance supply and demand, while taking into account actual system

245

See Policy Statement Regarding the Commission's Enforcement Role Under
Section 210 of the Public Utility Regulatory Policies Act of 1978, 23 FERC ¶ 61,304.

Docket Nos. RM19-15-000 and AD16-16-000

- 94 -

conditions including congestion on the transmission system. We continue to find that: (1)
LMPs reflect the true marginal cost of production of energy, taking into account all
physical system constraints; (2) these prices would fully compensate all resources for their
variable cost of providing service; (3) LMP prices are designed to reflect the least-cost of
meeting an incremental megawatt-hour of demand at each location on the grid, and thus
prices vary based on location and time; and (4) unlike average system-wide cost measures
of the avoided energy cost used by many states, LMP should provide a more accurate
measure of the varying actual avoided energy costs, hour by hour, for each receipt point
on an electric utility’s system where the utility receives power from QFs. 246
154.

Various commenters have provided additional reasons for supporting the NOPR

proposal concerning LMP. NRECA explains that LMP rates for energy are appropriate
because many utilities that participate in the RTO/ISO markets offer the entirety of their
generation into the market at LMP prices and buy all of their load requirements from the
market at LMP prices. 247 This scenario described by NRECA is a common one, and it
demonstrates that the market itself, with its LMP pricing, can be the electric utility
resource that would be displaced by a QF purchase. Furthermore, as argued by
Pennsylvania Commission, because some utilities in Pennsylvania and other states have

246

See NOPR, 168 FERC ¶ 61,184 at PP 44-45 (citing SMUD, 616 F.3d at 524;
FERC v. Elec. Power Supply Ass’n, 136 S. Ct. at 768-69 (describing how LMP is typically
calculated); Order No. 831, 157 FERC ¶ 61,115, at P 7, order on reh’g and clarification,
Order No. 831-A, 161 FERC ¶ 61,156).
247

NRECA Comments at 6.
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already incorporated LMP in their as-available energy rates, a corresponding revision to
the Commission’s regulations that incorporates such practices and harmonizes state and
federal regulations would bring greater predictability to suppliers, electric utilities and
customers. 248
i.
155.

Arguments Against the NOPR Proposal

Commenters have not offered persuasive arguments for rejecting the use of LMP

for avoided cost energy rate determination. We disagree with the argument made by
Union of Concerned Scientists, 249 NIPPC, CREA, REC, and OSEIA, 250 and Public
Interest Organizations 251 that LMP should not be used as a measure of avoided energy
costs because LMP prices are depressed in many markets where self-scheduling rights and
state cost-recovery mechanisms for fuel and operating costs create the opportunity for
market participation at a loss. We recognize that, all other things being equal, selfscheduling of resources may impact market clearing prices. This potential price effect,
however, does not mean that the LMP is not an accurate measure of avoided energy costs.
The Commission’s regulations, using language from PURPA section 210(d), define
avoided costs as “the incremental costs to an electric utility of electric energy or capacity

248

Pennsylvania Commission Comments at 7-8.

249

Union of Concerned Scientists Comments at 3-8.

250

NIPPC, CREA, REC, and OSEIA Comments at 52.

251

Public Interest Organizations Comments 52-64.
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or both which, but for the purchase from the qualifying facility or qualifying facilities,
such electric utility would generate for itself or purchase from another source.” 252
156.

In organized wholesale electric market areas, the electric utility purchases that

would be displaced by QF purchases would, as NRECA explains, in all likelihood be
priced at the relevant LMP. These LMPs are impacted by many factors, such as selfscheduling, generator outages, and transmission outages, that may result in LMPs that are
lower or higher than they might otherwise have been. Thus, while self-scheduling or other
factors may impact LMPs, in any case, an electric utility’s purchases during periods when
these price impacts are occurring would be made at the resulting LMPs, whatever those
LMPs may be. Therefore, LMPs meet the Commission’s long-standing definition of
avoided costs for a purchasing electric utility, even if they happen to reflect price impacts
from self-scheduling or other factors.
157.

Furthermore, while commenters discuss the possibility that utility-owned coal-fired

resources are self-scheduling only because retail ratepayers are subsidizing such activities,
even if such claims were true they would not alter the above analysis. The LMPs that
result from a market that includes self-scheduled resources still represent the price of
purchases in the market that would be displaced by the QF purchase.
158.

In addition, we reject the related request for clarification made by Solar Energy

Industries, 253 i.e., that the flexibility to set QF payments for as-available energy at the

252

18 CFR 292.101(b)(6) (emphasis added).

253

Solar Energy Industry Comments at 27-28.
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applicable LMP should require an on-the-record determination that the purchasing utility
procures incremental energy from the identified LMP market at those prices. Unless an
aggrieved entity seeks to rebut this presumption in a state avoided cost adjudication,
rulemaking, legislative determination, or other proceeding, that state would not need to
make such an on-the-record determination before it decides to use LMP.
159.

Entities may seek to rebut the presumption in particular cases, as described earlier,

and whether the utility actually procures energy from the identified LMP market or from
resources with prices tied to the identified LMP may be a relevant factor in such rebuttal
arguments. Consistent with the reasons described above for why there should be such a
rebuttable presumption in favor of LMP, this delineation of rights appropriately places the
initial burden on entities seeking to rebut the presumption, rather than on the states who
wish to rely on LMP for setting avoided cost rates for as-available energy. The
Commission could consider such issues if and when they may arise in individual cases
appropriately brought to the Commission, including whether the state has adequately
justified its use of that rebuttable presumption.
160.

We reject the arguments made by NIPPC, CREA, REC, and OSEIA that, more

generally, prices for long-term QF contracts should be set by reference to long-term price
indices or other indicators that genuinely reflect the long-term costs of generation avoided
by the purchasing utility. 254 This final rule only addresses as-available energy, and as-

254

NIPPC, CREA, REC, and OSEIA Comments at 53.
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available energy prices by definition are short term, as explained below in
Section IV.B.7.c.
161.

We also reject the arguments made by NIPPC, CREA, REC, and OSEIA that,

while the NOPR is correct that LMPs are intended to promote more efficient use of the
transmission grid, that is true only in the short term since factors such as temporary
outages, equipment failures, weather extremes, and the like can cause LMPs to spike, but
these have no impact on long-term transmission availability. LMPs promote efficient use
of the transmission grid in the long term as well as the short term. Persistence of
significant price separation between different LMP nodes provides an indication of the
value of various possible transmission system upgrades and can show transparently how
system efficiencies may be improved by such transmission system upgrades. Developers
may have some incentive to avoid congestion without LMPs, but LMPs provide an
important price signal as to how economic or uneconomic a particular production site may
be. In any event, the potential for more efficient use of the transmission grid is merely an
additional benefit of using LMP for avoided energy cost determinations. Our adoption of
LMP as a measure of avoided energy costs in the RTO/ISO markets is based principally
on the fact that, in RTO/ISO markets, LMP accurately represents the purchasing electric
utility’s avoided energy cost at the time the energy is delivered, for the reasons described
earlier.
162.

We also are not persuaded by arguments that, if transmission constraints prevent a

generator from delivering power to a specific node, the LMP at that node cannot be an
appropriate measure of costs avoided by purchase of power from that generator. As
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discussed above, an avoided cost rate should reflect not only the cost of energy that was
avoided by the purchasing electric utility, but also the cost to deliver the QF energy to the
purchasing electric utility’s load, such that the total cost avoided is reflected in the rate. In
an RTO/ISO market, a state appropriately is entitled to consider whether the cost of
delivery from the QF node to the load node (including any redispatch costs necessary to
facilitate such delivery over a system that is otherwise constrained between those nodes)
should be reflected in the LMP at the QF supply node. In instances commenters refer to
where transmission constraints prevent a generator from delivering power to a specific
node, we disagree that such delivery is actually “prevented.” Rather, redispatch of system
resources would be necessary to facilitate the delivery, and the respective LMPs reflect
those redispatch costs.
163.

We also reject the argument made by NIPPC, CREA, REC, and OSEIA that the

2000-01 California market demonstrated that volatile short-term markets can reach
extreme and unpredictable highs under stress conditions. 255 First we note that, in the wake
of the 2000-2001 California energy crisis, all RTO/ISO markets developed more
comprehensive ex ante market power mitigation measures than existed in CAISO at that
time, including offer caps and reference level replacement offers, meant in part to
moderate such extremes. 256 In any event, any price volatility that may currently exist in

255

NIPPC, CREA, REC, and OSEIA Comments at 57. Curiously, these
commenters here essentially take the position that higher LMPs and resulting higher
avoided cost energy rates, which would normally seem to be beneficial to QFs, are instead
now anathema.
256

See generally Wholesale Competition in Regions with Organized Elec. Mkts.,
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LMP markets, regardless of the reason for the price volatility, and regardless of whether
the volatility causes LMPs to be lower or higher, nevertheless accurately represents the
avoided cost of the purchasing electric utilities in those markets in those hours, as
explained elsewhere in this final rule.
164.

Finally, we remain convinced that Congress recognized that RTO/ISO LMP pricing

provides sufficient encouragement for QFs through the enactment of PURPA section
210(m) with its directive that, essentially, the mandatory purchase obligation can be lifted
upon QFs having non-discriminatory access to RTO/ISO markets. As noted earlier,
however, our decision to grant states the flexibility to rely on a rebuttable presumption
that RTO/ISO LMP pricing is an appropriate measure of avoided energy costs (and thus
set as-available energy rates in reliance on LMPs) reflects our view that, in RTO/ISO
markets, as a general matter LMP indeed accurately represents the purchasing electric
utility’s avoided energy costs.
165.

We also disagree with ELCON’s 257 argument that LMP should not be used to

measure avoided costs because that would allow states to ignore long-standing factors
established by the Commission that should be used to determine avoided costs. The
factors referenced by ELCON are relevant to the traditional administrative determination
of avoided cost, and our revisions to the regulations preserve these factors for that purpose

Order No. 719, 125 FERC ¶ 61,071 (2008), order on reh’g, Order No. 719-A, 128 FERC
¶ 61,059, order on reh’g, Order No. 719-B, 129 FERC ¶ 61,252 (2009).
257

ELCON Comments at 23-24.
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and for avoided capacity costs. If a state chooses instead to rely on LMP to set avoided
energy cost rates, then it will necessarily not be using those administrative means of
determining avoided costs, and these factors thus will not be relevant.
166.

We are not persuaded by the arguments of various commenters that LMP cannot be

used for avoided cost rates because it ignores the unique municipal infrastructure role and
the multiple benefits of the community of biogas facilities, 258 including the value of
renewable baseload energy, greenhouse gas mitigation, landfill diversion, reliable and
resilient power and other benefits of small baseload QFs. 259 PURPA frames the
determination of QF rates in terms of avoided cost and does not authorize the Commission
in determining QF rates, particularly as-available energy rates, to consider non-energyrelated factors such as a generator’s unique municipal infrastructure role, greenhouse gas
mitigation, and landfill diversion.
167.

We also are not persuaded by the argument of CA Cogeneration that LMP may not

represent a truly competitive price for electricity in California since the majority of
California supply is through bilateral contracts, not through competitive bidding in the
market, and that other factors also distort LMP such as roof top solar. CA Cogeneration,
in essence, objects to the state of California’s decision to award preferred resource status
to some resources, such as solar and wind, and not others, such as cogeneration. These are
procurement decisions made at the state level in connection with resource planning and

258

Biogas Comments at 2.

259

Covanta Comments at 8.
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retail ratemaking. Even if those decisions impact the resulting LMPs, as CA Cogeneration
claims, that impact would not invalidate the arguments made above for why LMP is
presumptively an appropriate measure of as-available energy avoided costs in RTO/ISO
markets. The aggrieved entity would be able to challenge the state’s decision to rely on
LMP in the appropriate forum, which could include any one or more of the following: (1)
initiating or participating in proceedings before the relevant state commission or
governing body; (2) filing for judicial review of any state regulatory proceeding in state
court (under PURPA section 210(g)); or, alternatively (3) filing a petition for enforcement
against the state at the Commission and, if the Commission declines to act, later filing a
petition against the state in U.S. district court (under PURPA section 210(h)(2)(B)). 260
168.

We reject the argument made by New England Small Hydro that the Commission

has not supported its view that LMP is an accurate measure of avoided costs since LMP
ignores the costs that the utility pays to procure power, including through competitive
solicitations, other power contracts, planned retirements and other factors that are
considered in a utility’s long-term plans; and ignores the fact that LMP and the default
service rates that exist in ISO-NE-based states are quite different. 261 The costs that a
purchasing utility pays to procure power, including through competitive solicitations,
other power contracts, planned retirements and other factors that are considered in a

260

See Policy Statement Regarding the Commission's Enforcement Role Under
Section 210 of the Public Utility Regulatory Policies Act of 1978, 23 FERC ¶ 61,304.
261

New England Small Hydro Comments at 8-10.
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utility’s long-term plans may be relevant to the utility’s purchase of capacity using longterm contracts, but not to the determination of the proper as-available energy avoided cost
rate to be paid to QFs, which rates will necessarily vary as system conditions vary over
time, as reflected by variances in LMP over time. The fact that LMP and the default
service rates that exist in ISO-NE-based states may diverge is to be expected because the
latter, unlike the as-available energy rates charged by QFs in RTO/ISO markets that LMP
is being used to price, normally include transmission and distribution costs (and possibly
firm supplier capacity costs) necessary to ensure that firm supply is continually available
to residential customers. 262 While utilities or state regulatory authorities continue to have
the authority to establish and maintain long-term avoided energy forecasts upon which QF
PURPA power purchase rates may be based, and to recognize the actual future energy
costs incorporated in new power contracts that are being signed by New England utilities,

262

Compare ISO-NE, Transmission, Markets, and Services Tariff, LMPs and RealTime Reserve Clearing Prices Calculation, § III.2.5 (describing how nodal real-time prices
are calculated in ISO-NE at each node using energy offers and bids, transmission
constraints, and other factors) with National Grid, Investigation as to the Propriety of
Proposed Tariff Changes, Docket No. DPU 18-150, Exh. NG-HSG-1, Gorman Test. 3:184:6 (Nov. 15, 2018),
https://fileservice.eea.comacloud.net/FileService.Api/file/FileRoom/10043215 (“The
Company’s filing is based on its investments and costs incurred to provide distribution
service to its customers. An [Allocated Cost of Service Study] directly assigns or allocates
each element of the revenue requirement, including plant and other investments, operating
expenses, depreciation and taxes, among the rate classes, in order to determine the costs of
providing service to each rate class. Each element of the total revenue requirement is
analyzed and assigned to or allocated among the rate classes, so the utility can establish
rates that, subject to assumptions such as kilowatt-hour (‘kWh’) delivery volumes and the
number of customers, provide it with a fair opportunity to recover its costs and to earn an
appropriate return.”).
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elsewhere in this final rule the Commission explains why the use of variable prices can be
appropriate for long-term energy contracts.
169.

We are not persuaded by the argument of Southeast Public Interest Organizations

that the NOPR does not establish a framework for just and reasonable and
nondiscriminatory rates because the proposed avoided cost methodology does not take
into account any long-term or seasonal purchases made from third parties or affiliates,
adjustments for transmission and distribution losses, capacity deferrals, avoided
environmental compliance costs, or dispatchability of the QF. 263 LMP pricing, in fact,
does reflect transmission and distribution losses. The other factors that the Southeast
Public Interest Organizations mention here, such as environmental compliance costs,
dispatchability, long-term or seasonal purchases and capacity deferrals, are factors that are
more applicable to the pricing of capacity and long-term contracts, not the pricing of asavailable energy, which is what the Commission’s NOPR proposal as adopted in this final
rule addresses.
170.

The Commission rejects the argument made by Biological Diversity 264 that LMP

pricing ignores the variability of conditions across the country. LMP prices by definition
vary as supply, demand, and system conditions change across the country. In any event,
the Commission agrees that LMP pricing would not currently be applicable in regions like
the Southeast that lack RTOs and ISOs and thus that do not use LMP.

263

Southeast Public Interest Organizations Comments at 22.

264

Biological Diversity Comments at 8-9.
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We further reject the argument made by ENGIE that allowing states to set energy

rates using LMPs combined with the ability to set capacity rates at zero if it is determined
that a utility has no need for capacity has the potential to allow traditional utilities to
corner the market on capacity, leaving smaller independent QFs to provide only energyonly service. 265 PURPA does not direct the Commission to guarantee that QF sales make
up some specified share of utilities’ capacity needs nor does it require that each QF
receive compensation for providing capacity. PURPA instead focuses on the purchasing
electric utility’s avoided costs and provides that the Commission cannot require that prices
charged by a QF exceed the purchasing electric utility’s avoided cost, if a purchasing
electric utility has no need for additional capacity (and thus the purchasing utility’s
avoided cost for capacity would be zero), 266 the only service that QFs (and other suppliers)
would need to provide that utility is energy. However, a utility’s ability to “corner the
market” on capacity depends not uniquely on the pricing of QF sales to the utility, but on a
host of factors including the utility’s analysis of its need for capacity and, without a
specific inquiry into the circumstances of each utility, it cannot be concluded that any
utility’s decision will always be deficient or that it has been adversely and inappropriately
affected by the Commission’s action here.

265
266

ENGIE Comments at 4.

See, e.g., NOPR, 168 FERC ¶ 61,184 at P 33 n.58; see also City of Ketchikan,
Alaska, 94 FERC ¶ 61,293 at 62,061 (2001) (“[A]voided cost rates need not include the
cost for capacity in the event that the utility’s demand (or need) for capacity is zero. That
is, when the demand for capacity is zero, the cost for capacity may also be zero.”).
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Several commenters maintain that reliance on LMP will make it difficult for QFs to

obtain financing. 267 This argument is addressed below in section IV.B.7 of this final rule.
ii.
173.

Requests for Modification or Clarification of the
NOPR

We will not provide the clarifications requested by New England Small Hydro that

the Commission require the use of the day-ahead LMP for QF rates set at LMP, or
Southeast Public Interest Organizations’ request to require the use of real-time LMP rather
than average LMP. States that choose to use LMP will determine the LMP most
representative of the avoided cost of the relevant purchasing utility.
174.

While the Kentucky Commission requests that the Commission allow the use of the

LMP at a delivery (load) node rather than a receipt (generator or QF) node, we find that
this decision should be made by the state as it determines which particular LMP best
reflects the avoided cost of the purchasing electric utility.
175.

We grant APPA’s request for clarification that, while the NOPR provides greater

clarity as to states’ entitlement to rely on competitively-set prices as a measure of avoided
cost rates, nothing in the final rule is intended to call into question any particular state’s
existing implementation of PURPA’s avoided cost requirements, such as their existing use
of LMP. 268 While in the past a state may have been able to conclude that LMP was an

267

Biogas Comments at 2; BluEarth Renewables Comments at 2; Biological
Diversity at 8; Covanta Comments at 9; Distributed Sun Comments at 1-2; New England
Small Hydro Comments at 10; NIPPC, CREA, REC, and OSEIA Comments at 53.
268

APPA Comments at 9.
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appropriate measure of the avoided cost for energy, a state can now also rely on a
rebuttable presumption that LMP is an appropriate measure of the as-available avoided
cost for energy to be used in determining a QF’s as-available avoided cost energy rate.
176.

We provide the following clarification in response to the Solar Energy Industries’

request that the Commission make clear that payments based on LMP do not relieve the
purchasing utility of the requirement to compensate the QF for any values in addition to
electricity (e.g., RECs, etc.), and that the state’s flexibility to allow utilities to set QF
payment rates for as-available energy at the applicable LMP does not in any way limit
QFs’ rights to establish a LEO or contract for a longer-term sale at fixed, full avoided
costs. 269 In Windham Solar LLC, 270 the Commission summarized its precedent concerning
RECs. The Commission stated that the states have the authority to determine who owns
RECs in the initial instance and how they are transferred, and that the automatic transfer
of RECs within a sale of power at wholesale must find its authority in state law, not
PURPA. But the Commission also held that a state may not assign ownership of RECs to
utilities based on a logic that the avoided cost rates in PURPA contracts already
compensate QFs for RECs in addition to compensating QFs for energy and capacity,
because under PURPA the avoided cost rates are, in fact, compensation just for energy
and capacity. 271 We see no reason to disturb that precedent in this final rule. With regard

269

Solar Energy Industry Comments at 27-28.

270

156 FERC ¶ 61,042 (2016).

271

Id. P 4.
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to the right of QFs to establish a LEO, that right is neither limited nor expanded by a
state’s choice of LMP as the measure of avoided costs for energy.
iii.
177.

Western EIM

We hereby find that the Western EIM prices, like other LMP prices, may

presumptively be used as a measure of as-available energy avoided costs for utilities able
to participate in the Western EIM market. As Xcel points out, “prices in the EIM are
calculated using the same methodology as LMPs” since, “in both cases, units are
dispatched on a least-cost basis that respects applicable transmission constraints (i.e.,
congestion),” and “[t]he formula for price calculation involves determination of the
system marginal energy cost, which is the cost of providing the next increment of energy
to the system, minus congestion costs, minus losses, and, in some cases, minus the cost of
carbon.” 272 As with LMP, these Western EIM price components presumptively reflect the
avoided cost of as-available energy incurred by purchasing electric utilities that are able to
participate in the Western EIM region.
178.

We reject arguments that Western EIM prices should not be used to establish as-

available avoided cost energy rates for sales by QFs. With respect to the unit commitment
and dispatch scheduling cost parameters ELCON refers to, it is true that the Western EIM
is a real-time imbalance market built on a decentralized unit commitment that may not
result in exactly the same real-time dispatch and LMP as would result from an RTO
market with centralized day-ahead unit commitment and co-optimized energy and

272

Xcel Comments at 7-8.
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reserves. Nonetheless, Western EIM prices represent quite precisely the avoided cost of
as-available energy for utilities operating in that market structure since those prices show
the cost of obtaining an additional unit of energy at any particular place and time. With
regard to the argument of Union of Concerned Scientists concerning the cost recovery
mechanisms available to utility-owned and -affiliated generation, 273 as discussed above
with respect to the rebuttable presumption that LMP may be used for avoided cost rate
determination, we do not find these unproven allegations of use of retail cost recovery
mechanisms to subsidize wholesale RTO/ISO market participation at a loss sufficient to
make a blanket finding prohibiting the use of Western EIM prices to set as-available
avoided cost energy rates for sales by QFs.
179.

With regard to the argument concerning the ability to participate in the Western

EIM raised by Solar Energy Industries, 274 for PURPA rate purposes, it is not relevant
whether QFs are able to participate in the Western EIM. The rates at issue here are
intended, per the statute, to reflect the costs of alternative electric energy that the
purchasing utility is avoiding. In this context, all that matters is whether the Western
EIM’s prices accurately reflect a purchasing electric utility’s avoided costs for energy.
Thus, as long as the purchasing electric utility is able to participate in the Western EIM, a
rebuttable presumption should apply that Western EIM prices reflect the purchasing
electric utility’s avoided costs for energy.

273

Union of Concerned Scientists Comments at 9.

274

Solar Energy Industry Comments at 27.
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NOPR Proposal

In the NOPR, the Commission recognized that competitive bilateral energy markets

have arisen outside of the RTO/ISO energy markets. Particularly in the Western United
States, price hubs such as the Mid-Columbia (Mid-C) and Palo Verde hubs are liquid
markets with prices the Commission has recognized as representing competitive market
prices at those hubs. 275 For the same reasons that LMPs could represent an appropriate
avoided cost energy rate for QFs selling to electric utilities located in RTO/ISO markets,
the Commission proposed to find that liquid market hubs can represent appropriate rates
for QFs selling to electric utilities located outside of RTO/ISO markets. Like LMP, liquid
market hubs would rely on competition to derive an avoided cost. From a price
determination perspective, liquid market hub prices differ from LMP mainly in that they
measure price at only one or a few points, whereas RTOs/ISOs derive unique LMPs for all
receipt and delivery points on a specific area of the system. 276

275

NOPR, 168 FERC ¶ 61,184 at P 52 (citing Price Discovery in Nat. Gas and
Elec. Mkts., 109 FERC ¶ 61,184, at P 66 (2004) (approving the use of published prices at
market hubs with sufficient liquidity to set prices charged in tariffs); El Paso Elec. Co.,
148 FERC ¶ 61,051, at P 7 (2014) (approving the use of the Palo Verde price to set
imbalance charges); Idaho Power Co., 121 FERC ¶ 61,181 at P 27 (2007) (approving use
of Mid-Columbia prices to set energy imbalance charge); PacifiCorp, 95 FERC ¶ 61,467,
at 62,676 (2001) (approving setting energy imbalance rate at average of four market hub
prices); Pinnacle West Energy Corp., 92 FERC ¶ 61,248, at 61,791 (2000) (accepting the
use of the Palo Verde price to set prices for affiliate transactions because the Palo Verde
Index is a recognized market hub with competitive prices)).
276

NOPR, 168 FERC ¶ 61,184 at P 53.
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Consequently, the Commission proposed in the NOPR to revise the PURPA

Regulations in 18 CFR 292.304 to add a subsection (b)(7) which, in combination with new
subsection (e)(1), would permit a state to set the as-available energy rate paid to a QF by
electric utilities located outside of RTO/ISO markets at energy rates established at liquid
market hubs. The Commission proposed to define Market Hub Prices as prices
determined at a liquid market hub to which the purchasing electric utility has reasonable
access. States electing to set QF energy rates using a Market Hub Price also would
identify the particular market hub used to set the price. Such determination would require
the state to find that the prices at such hub are competitive prices that reflect the costs an
electric utility would avoid but for the purchase from the QF. 277
b.

Comments
i.

182.

Comments in Support

Arizona Public Service and El Paso Electric state that the Palo Verde/Hassayampa

hub represents a regional liquid market hub that could be used to set as-available energy
avoided costs. 278 Portland General likewise asserts that the Mid-C price hub should be
approved as appropriate for use in establishing as-available energy avoided costs. 279
183.

Xcel provides two additional factors to support the liquid market hub proposal.

First, Xcel cites to the 2018 State of the Market report issued by the Commission’s Office

277

Id. P 56.

278

Arizona Public Service Comments at 6-8; El Paso Electric Comments at 2-3.

279

Portland General Comments at 6-7.
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of Enforcement’s Division of Energy Market Oversight, which states that trading hub
prices generally align with energy prices associated with competitive, market-based sales.
Second, Xcel cites to wholesale power sales contracts providing for the purchase of excess
energy based on a combination of day-ahead prices at Palo Verde and at Four Corners,
which Xcel asserts demonstrates that prices at Palo Verde and Four Corners are
reasonably representative of the value of energy.280
ii.
184.

Comments in Opposition

Several commenters argue that liquid market hubs are short-term spot markets and

do not represent long-term energy rates or the other costs associated with that energy
including, but not limited to, congestion, transmission, and capacity costs. 281 Other
commenters express concern with setting QF prices at short-term liquid hub prices while
allowing utilities to rate base and recover their long-term investments. 282
185.

Public Interest Organizations assert that the liquid market hub proposal is

discriminatory because non-QF generators are not limited to the liquid market hub price
and utilities can, and regularly do, pay effective prices for energy that exceed the price
determined by regional trading. 283 Union of Concerned Scientists similarly asserts that

280

Xcel Comments at 8.

281

IdaHydro Comments at 11; Southeast Public Interest Organizations Comments

282

IdaHydro Comments at 11; Industrial Energy Consumers Comments at 12-13.

283

Public Interest Organizations Comments at 64.

at 19.
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liquid market hub prices are distorted by the participation of integrated utilities that submit
bids below their total costs. 284
186.

Industrial Energy Consumers oppose the liquid market hub pricing proposal

because such markets are not sufficiently competitive, nondiscriminatory, and transparent
to be used as the basis for calculating a utility’s avoided cost payment. 285 Industrial
Energy Consumers urge the Commission not to assume that non-competitive markets are,
in fact, competitive. 286 Southeast Public Interest Organizations state that no southeast
state could credibly identify a particular market hub that is reasonably accessible and has
competitive prices that actually relate to the costs an electric utility would avoid but for
the purchase from the QF. 287 Southeast Public Interest Organizations also assert that the
liquid market hub proposal does not require states to determine whether liquid market hub
prices represent a utility’s avoided costs, and therefore the proposal would allow liquid
market hubs to set avoided energy prices even when they do not represent avoided energy
costs. 288

284

Union of Concerned Scientists Comments at 8.

285

Industrial Energy Consumers Comments at 12.

286

Id.

287

Southeast Public Interest Organizations Comments at 18.

288

Id. at 19.
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ELCON asserts that a liquid regional hub does not necessarily imply liquidity at a

more granular level. 289 According to ELCON, the basis spread resulting from
transmission congestion outside of RTO/ISOs is often opaque in real time and poorly
documented in hindsight, and this is a clear indication that discriminatory treatment and
barriers to the bulk transmission system persist under current conditions outside of
RTO/ISOs. 290 ELCON states that for these and other reasons, bilateral markets alone are
insufficient to serve as complete avoided cost measures. 291
188.

Allco states that prices at liquid market hubs would suffer from shortcomings with

respect to small QFs connected to the distribution system, because purchases from such
QFs also allow the purchasing utility to avoid transmission costs, including line losses. 292
iii.
189.

Commission Determination

We adopt the proposal in the NOPR to give the states flexibility to set as-available

avoided cost energy rates using prices from a liquid market hub to which the purchasing
electric utility has reasonable access. For the reasons explained in the NOPR, we find that
liquid market hubs can represent appropriate as-available avoided cost energy rates for
QFs selling to electric utilities located outside of RTO/ISO markets. However, as the
Commission also found in the NOPR, before relying on prices from liquid market hubs, a

289

ELCON Comments at 25.

290

Id.

291

Id.

292

Allco Comments at 7-8.
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state must find that the liquid market hub price in question represents the purchasing
utility’s avoided cost for as-available energy. 293
190.

Examples of factors a state reasonably could consider in making this determination

(in addition to the core finding that the liquid market hub represents the purchasing
utility’s avoided cost for as-available energy) are: (1) whether the hub is sufficiently
liquid that prices at the hub represent a competitive price; 294 (2) whether the prices
developed at the hub are sufficiently transparent; (3) whether the electric utility has the
ability to deliver power from such hub to its load, even if its load is not directly connected
to the hub; and (4) whether the hub represents an appropriate market to derive an energy
price for the electric utility’s purchases from the relevant QFs given the electric utility’s
physical proximity to the hub. These factors are not intended to be exhaustive, and states
reasonably could consider other factors in identifying a relevant liquid market hub for
setting as-available QF energy rates.
191.

In order for prices at market hubs to represent a purchasing electric utility’s

avoided costs, the market hub price may need to be subject to adjustments to account for
transmission costs the electric utility would incur before such prices could serve as a
factor in determining appropriate QF rates. 295 In addition, market prices in a region may

293

See NOPR, 168 FERC ¶ 61,184 at PP 53, 56.

294

In considering whether a hub is sufficiently liquid, states could, for example,
consider such factors as those identified by the Commission in Price Discovery in Nat.
Gas and Elec. Mkts., 109 FERC ¶ 61,184, at P 66.
295

Other adjustments also may be necessary in other situations in order for the
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be determined based on a formula that includes adjustments to the market hub price or that
incorporates prices at more than one market hub located in the region, when such prices
represent standard pricing practice in the region where the purchasing electric utility is
located. 296 Such adjustments may be necessary to ensure that the competitive market price
reflects a purchasing utility’s actual avoided costs for as-available energy.
192.

Arguments regarding the short-term nature of liquid market hubs and claims that

use of such prices is discriminatory are addressed in Section IV.B.2 above.
193.

We will not address in this final rule arguments about whether particular market

hubs should be found to represent avoided costs or, to the contrary, that particular market
hubs may be too illiquid or insufficiently granular, or that prices at particular market hubs
may not reflect avoided costs. We are not making any determination in this final rule that
the prices at any specific market hub do or do not represent the avoided costs of any
specific utility. Rather, we are allowing the states the flexibility to rely on prices at liquid
market hubs to set as-available avoided cost energy rates for QF sales in regions outside
RTO/ISO markets upon a state finding that it is appropriate to do so given the specific
circumstances governing a particular market hub and the purchasing utility involved. The
aggrieved entity would be able to challenge the state’s decision to use a liquid market hub
price in the appropriate forum, which could include any one or more of the following: (1)
initiating or participating in proceedings before the relevant state commission or

adjusted hub price to reasonably reflect the purchasing electric utility’s avoided cost.
296

NOPR, 168 FERC ¶ 61,184 at P 58.
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governing body; (2) filing for judicial review of any state regulatory proceeding in state
court (under PURPA section 210(g)); or, alternatively (3) filing a petition for enforcement
against the state at the Commission and, if the Commission declines to act, later filing a
petition against the state in U.S. district court (under PURPA section 210(h)(2)(B)).. 297
194.

With respect to Southeast Public Interest Organizations’ assertion that the liquid

market hub proposal in the NOPR does not require states to determine whether liquid
market hub prices represent a utility’s avoided costs, the Commission intended to impose
such a requirement as a prerequisite before a liquid market hub may be relied on as a
measure of a purchasing utility’s avoided cost of as-available energy. However, we
acknowledge that the regulatory text in the NOPR was ambiguous in that regard.
Therefore, the regulatory text of 18 CFR 292.304(b)(7)(i) in the final rule has been revised
to make this more clear.
c.

Proposed Modifications
i.

195.

Comments

APPA requests that the Commission clarify that, in addition to liquid market hubs,

as-available energy avoided costs could be determined based on prices of comparable
competitive quality. 298 APPA states that amending the proposed regulation in this fashion

297

See Policy Statement Regarding the Commission's Enforcement Role Under
Section 210 of the Public Utility Regulatory Policies Act of 1978, 23 FERC ¶ 61,304.
298

APPA Comments at 13.
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would also enable utilities proximate to (or embedded within) RTO/ISO markets to
reference prices in those markets as viable alternatives in establishing avoided costs. 299
196.

The California Commission requests that the Commission clarify that states

previously were permitted to use liquid market hub prices under the current PURPA
Regulations and that the proposed revisions simply codify and confirm the validity of this
past practice. 300 The California Commission and Massachusetts DPU further request that
the proposed rules be modified to permit states to use competitive prices to set both
energy and capacity costs, and to not be limited to using such mechanisms only for asavailable energy prices. 301
197.

EEI notes that some states may be located in regions with access to more than one

market hub and those states should have the flexibility to use an average of market hub
prices or develop a formula correlated to the appropriate market hubs to develop the
electric utility’s avoided cost. 302 EEI notes that this proposal is not new, but its inclusion
in the Commission’s regulations will provide certainty to states. 303

299

Id. at 13.

300

California Commission Comments at 24.

301

California Comments at 25; Massachusetts DPU Comments at 8-10.
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EEI Comments at 26.

303

Id. at 27.
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NIPPC, CREA, REC, and OSEIA assert that the liquid market hub proposal should

not be adopted without making significant changes. 304 For example, they argue, only
long-term contract prices reported at market hubs should be used.305 Even with respect to
market-hub prices for long-term contracts, they assert that the Commission should include
safeguards to ensure that prices are set based on liquid trading with a sufficient number of
competitors to assure effective price discovery, that prices are not subject to manipulation,
and that reported price indices are accurate and not subject to mis-reporting or other forms
of manipulation. 306 Finally, they argue that the Commission should require avoided costs
to include the costs of transmission to and from such hubs except in cases where the
utility’s system directly interconnects with that hub. 307 Resources for the Future makes
similar arguments. 308
199.

In contrast, NorthWestern asserts that liquid market hub prices should be adjusted

downward by a transmission differential to reflect the cost of getting energy from the
market to load. 309 NorthWestern states that reliance on the market hub to establish

304

NIPPC, CREA, REC, and OSEIA Comments at 60.

305

Id.

306

Id.

307

Id.

308

Resources for the Future Comments at 8.

309

NorthWestern Comments at 5.
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avoided costs only remains a valid option if the prices are less than what it would cost a
utility to build a resource to supply its customers’ needs. 310
ii.
200.

Commission Determination

We clarify that, in adopting a rule allowing states to use liquid market hubs to

determine as-available avoided energy costs, we are not finding that the use of liquid
market hubs for this purpose prior to the issuance of this final rule was not permitted.
Depending on the specific circumstances, a state may appropriately have determined, prior
to the final rule, that a liquid market hub price represented a purchasing utility’s asavailable avoided energy cost. After the effective date of this final rule, an aggrieved
entity may seek review of a state’s determination to use liquid market hubs in the
appropriate forum.311
201.

We confirm that: (1) states located in regions with access to more than one market

hub have the flexibility to use an appropriate average of market hub prices or to develop
an appropriate formula that relies on data from relevant market hubs to develop an electric
utility’s as-available avoided energy cost, so long as doing so yields a price that accurately
reflects the purchasing electric utility’s as-available avoided energy cost; 312 (2) states must
determine that a liquid market hub is sufficiently liquid that its prices represent a

310

Id.

311

See Policy Statement Regarding the Commission's Enforcement Role Under
Section 210 of the Public Utility Regulatory Policies Act of 1978, 23 FERC ¶ 61,304.
312

NOPR, 168 FERC ¶ 61,184 at P 58.
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competitive price; 313 and (3) the market hub price may need to be subject to adjustments
to account for transmission costs the electric utility would incur.314
202.

Finally, we find that the general ruling requested by APPA regarding the use of

“prices of comparable competitive quality” to set as-available avoided cost rates is beyond
the scope of this rulemaking in that here we were proposing only particular discrete
changes to our regulations for setting as-available avoided cost energy rates charged by
QFs.
5.

Use of Formulas Based on Natural Gas Prices to Establish a
Permissible Rate for Certain As-Available QF Energy Sales
a.

203.

NOPR Proposal

The Commission observed in the NOPR that, in regions where there are no

RTOs/ISO or liquid market hubs, the price of electricity generated by efficient combinedcycle natural gas generation facilities would appear to represent a reasonable measure of a
competitive energy price. 315
204.

The Commission therefore proposed to revise the PURPA Regulations in 18

CFR 292.304 to add a subsection (b)(7) which, in combination with new subsection (e)(1),
would permit a state to set the as-available energy rate paid to a QF by electric utilities
located outside of RTO/ISO markets at Combined Cycle Prices, defined as a formula rate
established by the state using published natural gas price indices and a proxy heat rate for
313

Id. P 57.

314

Id. P 58.

315

Id. P 59.
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an efficient natural gas combined-cycle generating facility. The state would need to
determine that the resulting Combined Cycle Price represents an appropriate
approximation of the purchasing electric utility’s avoided costs. This determination would
involve consideration of such factors as, for example: (1) whether the cost of energy from
an efficient natural gas combined-cycle generating facility represents a reasonable
approximation of a competitive price in the purchasing electric utility’s region;
(2) whether natural gas priced in accordance with a particular proposed natural gas price
index would be available in the relevant market; (3) whether there should be an
adjustment to the natural gas price to appropriately reflect the cost of transporting natural
gas to the relevant market; and (4) whether the proxy heat rate used in the formula should
be updated regularly to reflect improvements in generation technology. The Commission
described the above factors as not exhaustive and proposed providing states the flexibility
to apply other factors that also might be appropriate for consideration. 316
205.

The Commission stated that natural gas price indices coupled with the heat rate of

an efficient natural gas combined-cycle generating facility may be a reasonably accurate
measure of avoided cost, at least in those markets where natural gas-fired resources are
commonly the marginal units. In such markets, the Commission stated that it would
expect that new supplies of energy would need to be offered at a price equal to or less than
the incremental cost of using these efficient gas units in order to displace them
economically. Thus, the Commission found preliminarily that using natural gas price

316

Id.
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indices and the heat rate of an efficient combined-cycle natural gas generating facility to
establish an avoided cost energy rate relies on competitive market forces, in this case
competitive forces in natural gas markets for the fuel used by natural gas combined-cycle
generating facilities that the purchasing electric utility, but for the purchase from the QF,
would generate itself or purchase from another source. 317
b.
206.

Comments

Several entities oppose the NOPR’s Combined Cycle Prices proposal. 318 Allco

asserts that this is exactly the type of administrative avoided cost determination about
which NARUC and utilities have complained. 319 Allco also argues that the only reason
for including the Combined Cycle Prices proposal in the Commission’s regulations is to
create a menu of prices from which a state commission or unregulated utility can choose
the lowest price, which Allco claims would not encourage QF generation, and would be
inconsistent with the rules of economic dispatch and the language of PURPA. 320 Public
Interest Organizations argue that the Combined Cycle Price proposal is discriminatory to
QFs for all the same reasons that restricting QF rates to LMP is discriminatory (i.e.,
because utilities can, and allegedly do, pay effective prices for energy that exceed the
317

Id. P 54.

318

Allco Comments at 8; BluEarth Comments at 1-2; ELCON Comments at 25-26;
Industrial Energy Consumers Comments at 10-11; Public Interest Organizations
Comments at 64; R Street Comments at 5; Southeast Public Interest Organizations
Comments at 19-20.
319

Allco Comments at 8.

320

Id.
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calculation from natural gas prices and assumed combined cycle heat rates). 321 Southeast
Public Interest Organizations argue that the Combined Cycle Prices proposal does not
require states to include variable O&M costs in the proxy combined cycle plant or an
adjustment for natural gas transportation, even though a utility-owned combined cycle gas
plant would be allowed to recover both types of costs. 322
207.

In contrast, R Street opposes the proposal because using natural gas combined

cycle plants as the basis for QF rates in non-RTO/ISO regions could lead to the
overpayment of a QF. R Street argues that regions without organized wholesale markets
should instead price QF rates at the lowest cost resource based on an administratively
determined avoidable cost. 323
208.

Similarly, ELCON argues that the proposal is complicated by the fact that natural

gas units are not always marginal, especially in export-constrained subregions when
renewables output is high. ELCON believes this proposal would be subject to extensive
forecasting error, and therefore argues that careful assessment should precede its
adoption. 324
209.

Other entities support the NOPR’s Combined Cycle Price proposal. 325 The

California Commission and EEI argue that states already had this flexibility under the
321

Public Interest Organizations Comments at 64.

322

Southeast Public Interest Organizations Comments at 19-20.

323

R Street Comments at 5.

324

ELCON Comments at 26.

325

APPA Comments at 12-13; Arizona Public Service Comments at 6; California
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current regulations, and request that the Commission acknowledge this fact in a final
rule. 326 Similarly, other supporters of the Combined Cycle Price proposal argue that states
should have the ability to develop as-available energy price formulas based on
technologies other than combine cycle gas plants, if doing so would more accurately
reflect the relevant purchasing utility’s avoided cost. 327
210.

El Paso Electric argues that: (1) the gas index price should be adjusted to account

for the basis differential between the price at the natural gas hub and the price of natural
gas in or near the utility’s service area; and (2) states should be allowed to update the
formula periodically to reflect improved efficiencies in combined cycle generating
facilities. 328
c.
211.

Commission Determination

We adopt the NOPR proposal to revise 18 CFR 292.304 to add a subsection (b)(7)

which, in combination with new subsection (e)(1), would permit a state to set the asavailable energy rate paid to a QF by electric utilities located outside of RTO/ISO markets
at Combined Cycle Prices, defined as a formula rate established by the state using
published natural gas price indices and a proxy heat rate for an efficient natural gas
Commission Comments at 23; Chamber of Commerce Comments at 4; Duke Energy
Comments at 9-10; EEI Comments at 27; El Paso Electric Comments at 3; Idaho
Commission Comments at 3; Southern Comments at 9.
326

California Commission Comments at 23; EEI Comments at 27-28.

327

APPA Comments at 13; Duke Energy Comments at 10; EEI Comments at 27;
Idaho Commission Comments at 3; Southern Comments at 9-11.
328

El Paso Electric Comments at 3-4.
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combined-cycle generating facility. We also clarify that the formulas used to set asavailable energy rates based on natural gas prices should include recovery of variable
O&M costs.
212.

While some commenters oppose allowing states to use Combined Cycle Prices (or

other competitive prices) to set avoided energy cost rates, states already had the flexibility
to determine avoided costs in this manner under the current regulations, as the California
Commission and EEI observe. 329 If Combined Cycle Prices accurately represent a
particular purchasing utility’s avoided energy costs, their use would be consistent with the
Commission’s existing definition of avoided costs as “the incremental costs to an electric
utility of electric energy or capacity or both which, but for the purchase from the
qualifying facility or qualifying facilities, such utility would generate itself or purchase
from another source.” 330 Furthermore, as noted above in section IV.B.2, the use of
competitive market prices, including Combined Cycle Prices, to set QF rates is explicitly
subject to the requirement that such prices are equal to the purchasing utility’s avoided
energy costs. Therefore, this proposal merely codifies more explicitly an option for
determining avoided cost rates that already existed, i.e., where a state determines that a
Combined Cycle Price is a measure of the purchasing electric utility’s avoided cost for asavailable energy.

329

States could have used any of the competitive prices adopted in this final rule to
set avoided cost energy rates as long as such prices met, to the extent practicable, the
factors described 18 CFR 292.304(e).
330

See 18 CFR 292.101(b)(6).
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The concerns of R Street, ELCON, and others that Combined Cycle Prices may not

reflect a particular purchasing electric utility’s avoided cost are addressed by the
requirement that the state would need to determine that the Combined Cycle Price indeed
represents the purchasing electric utility’s avoided cost for as-available energy.
214.

While some commenters requested that we expand the proposed regulation

explicitly to include technologies other than combined cycle natural gas generating
facilities, we decline to do so for two reasons. First, as already mentioned, the current
regulations are already flexible enough to accommodate states calculating avoided costs
based on the cost of the generating units or technology that accurately reflects the relevant
purchasing utility’s avoided cost. 331 Second, this proposal focused specifically on
combined cycle technology, as opposed to other generating technologies, because
combined cycle generation makes up such a large portion of the nation’s generation
fleet. 332 This relative ubiquity, coupled with the fact that combined cycle natural gas
generation facilities are often the marginal units in many regions, justifies an elevated
profile in the PURPA Regulations for combined cycle technology compared to other
technologies. This final rule does not foreclose other technologies from being used for

331
332

See 18 CFR 292.101(b)(6).

According to EIA data, the nameplate capacity of natural gas-fired combined
cycle generation technology, exceeds the nameplate capacity of generation from any other
fuel source. See EIA, Electric Power Annual Table 4.7.A Net Summer Capacity of Utility
Scale Units by Technology and by State, 2018 and 2017 (Megawatts),
https://www.eia.gov/electricity/annual/html/epa_04_07_a.html, and 4.7.C Net Summer
Capacity of Utility Scale Units Using Primarily Fossil Fuels and by State, 2018 and 2017
(Megawatts), https://www.eia.gov/electricity/annual/html/epa_04_07_c.html.
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avoided cost determination, upon an appropriate finding by the state that they accurately
measure a purchasing electric utility’s avoided cost for as-available energy.
215.

Southeast Public Interest Organizations support their opposition to Combined

Cycle Prices in part by claiming that the Commission did not specifically require states to
include variable O&M in the formula. We agree that variable O&M expenses are an
appropriate cost component of formula rates and should be included in any Combined
Cycle Price formulae in order to accurately reflect the relevant purchasing electric utility’s
avoided costs.
216.

With respect to the arguments of Southeast Public Interest Organizations regarding

natural gas transportation costs, the regulation we adopt in this final rule, 18 CFR
292.304(b)(7)(ii)(C), specifically requires that states consider whether there should be an
adjustment to the natural gas price to appropriately reflect the cost of transporting natural
gas to the relevant market. As to El Paso Electric’s arguments regarding index price
adjustments using basis differentials, and periodic formula updates to reflect efficiency
improvements, we note that the revisions to the PURPA Regulations, which we adopt in
this final rule, provide that states which choose to rely on Combined Cycle Prices must
consider, when designing their formulae, whether and to what extent to include these
costs, based on their assessment of how best to identify a relevant purchasing electric
utility’s avoided cost for as-available energy. 333

333

See new 18 CFR 292.304(b)(7)(ii).
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Permitting the Energy Rate Component of a Contract to be Fixed
at the Time of the LEO Using Forecasted Values of the Estimated
Stream of Market Revenues

The NOPR noted that, frequently, price forecasts are available for LMPs in

RTOs/ISOs, for liquid market hubs located outside of RTOs/ISOs, and for natural gas
pricing hubs. Accordingly, the NOPR suggested that such forecasts could be used to
allow QFs to request a fixed energy rate component calculated at the time a LEO is
incurred. The Commission therefore proposed to add a new option in 18 CFR
292.304(d)(1)(iii) permitting fixed energy rates to be based on forecasted estimates of the
stream of revenue flows during the term of the contract. 334 In other words, states could
rely on estimates of forecasted energy prices at the time of delivery over the anticipated
life of the contract – such estimates are commonly referred to as forward price curves – to
develop a fixed energy rate component for that contract when such estimates reflect the
purchasing electric utility’s avoided costs.
218.

The NOPR stated that the fixed energy rate component of the contract could be a

single energy rate, based on the amortized present value of the forecast energy prices, or it
could be a series of specified energy rates that are different in future years (or other
periods). 335 Under this proposal, the QF would be able to establish, at the time the LEO is

334
335

NOPR, 168 FERC ¶ 61,184 at P 61.

Id. P 62 (noting that the PURPA Regulations already require that the fixed
energy rate would need to account for the operating characteristics of the QF, including
the QF’s ability to deliver energy during peak periods and the utility’s ability to dispatch
energy from the QF (citing 18 CFR 292.304(e)(2)).
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incurred, the applicable energy rate(s) for the entire term of a contract; however, the
energy rate in the contract could be different from year-to-year (or some other period) and
nevertheless comply with the current requirement in 18 CFR 292.304(d)(2)(ii) that the
energy rate be fixed for the term of the contract. 336
a.
219.

Comments

Two commenters oppose the NOPR proposal to add a new option in 18 CFR

292.304(d)(1)(iii) permitting fixed energy rates to be based on forecasted estimates of the
stream of revenue flows during the life of the contract. 337 Southeast Public Interest
Organizations and Mr. Mattson state that the NOPR proposal is a departure from past
precedent. 338 Southeast Public Interest Organizations state that this proposal suffers the
same deficiencies as the LMP and liquid market hub price proposals. Furthermore,
according to Southeast Public Interest Organizations, the NOPR provides no analysis as to

336

Id. (noting that this is permissible under the Commission’s existing PURPA
Regulations (citing Windham Solar LLC, 157 FERC ¶ 61,134, at PP 5-6 (2016) (Windham
Solar) (“[A]lthough state regulatory authorities cannot preclude a QF . . . from obtaining a
legally enforceable obligation with a forecasted avoided cost rate, we remind the parties
that the Commission’s regulations allow state regulatory authorities to consider a number
of factors in establishing an avoided cost rate. These factors which include, among others,
the availability of capacity, the QF’s dispatchability, the QF’s reliability, and the value of
the QF’s energy and capacity, allow state regulatory authorities to establish lower avoided
cost rates for purchases from intermittent QFs than for purchases from firm QFs.” (citing
18 CFR 292.304(e)-(f)) (footnote omitted))).
337

Southeast Public Interest Organizations Comments at 25; Mr. Mattson
Comments at 26.
338

Southeast Public Interest Organizations Comments at 25; Mr. Mattson
Comments at 26.
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how or whether the forward price curves result in just and reasonable and nondiscriminatory rates as required by PURPA. 339
220.

Other commenters support the NOPR proposal to add a new option in 18

CFR 292.304(d)(1)(iii) permitting fixed energy rates to be based on forecasted estimates
of the stream of revenue flows during the term of the contract. 340 The South Dakota
Commission and Pennsylvania Commission state that they support the NOPR proposal on
forecasted values of the estimated stream of revenues because it forecasts a steady stream
of revenue and provides built-in flexibility. 341 According to these commenters, the
proposal also balances the QF’s need for a steady stream of revenue with the purchasing
electric utility’s responsibility to have a prudent mix of supply contracts for its provider of
last resort obligations. 342 The Chamber of Commerce states that, while future rates are not
guaranteed to materialize, the projected rates will more accurately reflect those realized
than a single avoided cost rate set at the inception of a QF contract. 343

339

Southeast Public Interest Organizations Comments at 25.

340

Allco Comments at 8; APPA Comments at 14; Arizona Public Service
Comments at 2-3; Chamber of Commerce Comments at 4-5; Connecticut Authority at 13;
Distributed Sun Comments at 2; EEI Comments at 28-30; Idaho Commission Comments
at 4; NorthWestern Comments at 6; NRECA Comments at 8; Pennsylvania Commission
Comments at 8; Resources for the Future Comments at 8; South Dakota Commission
Comments at 3.
341

Pennsylvania Commission Comments at 8-9; South Dakota Commission
Comments at 3.
342

Pennsylvania Commission Comments at 8-9.

343

Chamber of Commerce Comments at 4-5.
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Arizona Public Service states that it supports the proposal because it grants states

additional flexibility, which helps protect utilities’ customers from over-paying for
generation due to QFs need for sales guarantees and financing. 344 NRECA agrees that
states must have flexibility in determining forecasted market prices including appropriate
discounting to ensure that utilities and consumers are not locked into contracts with fixed
prices that are higher than prevailing market prices. 345
222.

NRECA requests that the Commission clarify proposed revisions to 18

CFR 292.304(d)(1)(i), (ii), and (iii) to state that an electric utility is exempt from offering
a stream of market revenue as payment, even if there is a market hub price that could be
relevant. 346 The Connecticut Authority also suggests that the Commission modify 18
CFR 292.304(d)(1)(ii) to specify that a state may set a series of energy rates. For this
option, Connecticut Authority argues, the regulatory text should provide greater regulatory
and commercial certainty to QF developers, avoiding disputes with distribution utilities
and states. 347
223.

Connecticut Authority supports revisions to 18 CFR 292.304(d)(2) because the rule

would permit a state to limit a QF’s option to select a preferred energy rate

344

Arizona Public Service Comments at 2-3.

345

NRECA Comments at 8.

346

Id. at 9.

347

Connecticut Authority Comments at 14.
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methodology. 348 Connecticut Authority also supports the proposed 18 CFR
202.304(d)(iii) that permits states to set a stated or fixed rate for energy that is calculated
using the present value of the expected stream of revenue from as-available energy rates
during the life of the contract or LEO.
224.

EEI states that this proposal is not novel, and as an example notes that the

Commission and a federal district court have already found that the Connecticut Authority
could set avoided cost rates based on a forecast of future avoided costs. 349 According to
EEI, the Commission has not ruled either that any form of forecasting is mandated or that
any is unacceptable. 350
225.

Allco states that the proposed new option in 18 CFR 292.304(d)(1)(iii) permitting

fixed energy rates to be based on forecasted estimates of the stream of revenue flows
during the life of the contract is consistent with PURPA section 210 and is already
permitted. Allco also states that forecasts need to be non-discriminatory. According to
Allco, utilities and states frequently use one forecast when dealing with QFs and another
when obtaining approval for their favored projects; Allco asserts that this practice is
discriminatory. 351

348

Id. at 13.

349

EEI Comments at 28 (citing Allco Renewable Energy Ltd. v. Mass. Elec. Co.,
208 F. Supp. 3d. 390, 395 (D. Mass. 2016); Windham Solar, 157 FERC ¶ 61,134 at P 5.
350

EEI Comments at 28-30.

351

Allco Comments at 8.
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APPA states that the proposed change is a logical extension of the conclusion that

market options are a legitimate alternative means of specifying avoided costs. 352
Distributed Sun states that it supports permitting states to set fixed energy rates with
forward curves or through competitive solicitations. 353 NorthWestern supports the
proposal to permit fixed energy rates to be on a forward price curve developed from prices
in either the organized markets or liquid market hubs. 354
b.
227.

Commission Determination

We adopt the proposal to add a new option in 18 CFR 292.304(d)(1)(iii) permitting

fixed energy rates to be based on forecasted estimates of the stream of revenue flows
during the term of the contract. The Commission has previously permitted the use of this
method to establish energy and capacity rates over the term of a contract or LEO. 355
Nevertheless, given the flexibilities we adopt in this final rule with respect to competitive
market prices and variable energy rates, we clarify here that a state may use competitive
market prices and/or variable energy rates in the context of a more fixed estimated
avoided cost energy rate (together with a fixed avoided capacity rate) that is determined at
the time an LEO or contract is incurred. The fixed energy rate component of the contract
could be a single rate, based on the amortized present value of forecast energy prices, or it

352

APPA Comments at 14.

353

Distributed Sun Comments at 2.

354

NorthWestern Comments at 6.

355

Windham Solar, 157 FERC ¶ 61,134 at P 4 (citing 18 CFR 292.304(d)(2)).
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could be a series of specified rates that change from year-to-year (or other periods) in
future years. We also will allow the state to establish the applicable energy rate(s) for the
QF for the entire term or the rate may change from year-to-year (or some other period) of
the contract at the time the LEO is incurred.
228.

Southeast Public Interest Organizations and Mr. Mattson state that the NOPR

proposal is a departure from past precedent. The very purpose of a proceeding like this is
to consider changes to our regulations and our doing so is not impermissible.
229.

Southeast Public Interest Organizations also state that the proposal suffers the same

deficiencies as the LMP and liquid market hub pricing proposals and that the NOPR
provides no evidence as to how or if the forward price curves present just and reasonable
and non-discriminatory rates as required by PURPA. Given that we find above that LMPs
and liquid market hub prices may reflect avoided as-available energy costs and that
estimates of such prices over the term of a contract can therefore reflect a purchasing
electric utility’s avoided as-available costs over time, we do not believe Southeast Public
Interest Organizations and Mr. Mattson’s concerns are justified.
230.

Although, as described below, we allow states to require variable avoided cost

energy rates, allowing forward price curves determined at the time an LEO is incurred
provides an additional option for states to calculate avoided energy costs in advance while
also using transparent metrics for those calculations. Use of the forward price curve does
not deter the adoption of just and reasonable and non-discriminatory rates required by
PURPA, moreover, and insofar as we require that states determine that the estimated
stream of revenues reflects the purchasing electric utility’s avoided energy, such pricing is
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fully consistent with the statute’s requirements. With regard to forecasts, we acknowledge
that the forecast used to set the avoided cost rate must meaningfully and reasonably reflect
the utility’s avoided costs over time. 356
231.

We decline to modify this proposal expressly either to permit or prohibit a state

from setting a series of estimated avoided energy costs over time. Each state will be
required to determine whether a particular estimated stream of revenues represents a
purchasing electric utility’s avoided costs over a specified term. Similarly, in order to
provide states flexibility to use LMPs and other competitive market prices to establish asavailable avoided energy costs, we will not require a state to use this option to guarantee a
stream of revenues.
7.

Providing for Variable Energy Rates in QF Contracts
a.

232.

Background

As explained above, if a QF chooses to sell energy and/or capacity pursuant to a

contract, the PURPA Regulations currently provide the QF the option of receiving the
purchasing electric utility’s avoided cost calculated and fixed at the time the LEO is
incurred. 357 The Commission’s justification in Order No. 69 for allowing QFs to fix their
rate at the time of the LEO for the entire term of a contract was that fixing the rate

356

See 18 CFR 292.304(b)(5). Rates calculated at the time of a LEO (for example,
a contract) do not violate the requirement that the rates not exceed avoided costs if they
differ from avoided costs at the time of delivery.
357

18 CFR 292.304(d)(2)(ii).
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provides certainty necessary for the QF to obtain financing.358 The Commission stated
that its regulations pertaining to LEOs “are intended to reconcile the requirement that the
rates for purchases equal the utilities’ avoided costs with the need for qualifying facilities
to be able to enter contractual commitments based, by necessity, on estimates of future
avoided costs.” 359 Further, the Commission agreed with the “need for certainty with
regard to return on investment in new technologies.” 360 The Commission stated its belief
that any overestimations or underestimations “will balance out.” 361
233.

The provision that QFs be permitted to fix their rates for the entire term of a

contract or other LEO has proved to be one of the most controversial aspects of the
Commission’s PURPA Regulations. Some commenters at the Technical Conference
submitted data indicating that energy prices have declined in recent years, leaving the
fixed energy portion of the QF rate, even when levelized, well above market prices that
likely would represent the purchasing electric utility’s actual avoided energy costs at the
time of delivery. 362 Based on this concern, some commenters recommended that the
358

Order No. 69, FERC Stats. & Regs. ¶ 30,128 at 30,880 (justifying the rule on
the basis of “the need for certainty with regard to return on investment in new
technologies”).
359

Id.

360

Id.

361

Id.

362

See Alliant Energy Comments, Docket No. AD16-16-000, at 5 (Nov. 7, 2016)
(“Current market-based wind prices in the Iowa region of MISO are approximately 25
[percent] lower than the PURPA contract obligation prices [Interstate Power and Light
Company] is forced to pay for the same wind power for long-term contracts entered into
as of June 2016. As a result, PURPA-mandated wind power purchases associated with

Docket Nos. RM19-15-000 and AD16-16-000

- 138 -

Commission allow states to “price generation [energy] from QFs at market prices, and to
update those prices regularly so that the prices for [QFs] are not burdensome on customer
rates” and that the Commission should limit avoided cost energy rates in a LEO to no
higher than avoided cost rates at the time of delivery. 363 QFs, in turn, argued that
elimination of the option to fix QF rates for the term of a contract would threaten a QF’s
ability to obtain financing. 364

just one project could cost Alliant Energy’s Iowa customers an incremental $17.54 million
above market wind prices over the next 10 years.”) (emphasis in original); EEI
Supplemental Comments, Docket No. AD16-16-000, attach. A at 3-4 (June 25, 2018)
(EEI Supplemental Comments) (“On August 1, 2014, a 10-year fixed price contract at the
Mid-Columbia wholesale power market trading hub was priced at $45.87/MWh. On June
30, 2016, the same contract was priced as $30.22/MWh, a decline of 34 [percent] in less
than two years. However, over the next 10 years, PacifiCorp has a legal obligation to
purchase 51.9 million MWhs under its PURPA contract obligations at an average price of
$59.87/MWh. The average forward price curve for the Mid-Columbia trading hub during
the same period is $30.22/MWh, or 50 [percent] below the average PURPA contract price
that PacifiCorp will pay. The additional price required under long-term fixed contracts
will cost PacifiCorp’s customers $1.5 billion above current forward market prices over the
next 10 years.”); Comm’r Kristine Raper, Idaho Commission Comments, Docket No.
AD16-16-000, at 3-4 (filed June 30, 2016) (“Idaho Power demonstrated that the average
cost for PURPA power since 2001 has exceed the Mid-Columbia (Mid-C) Index Price and
is projected to continue to exceed the Mid-C price through 2032. Likewise, PacifiCorp’s
levelized avoided cost rates for 15-year contract terms in Wyoming shows a decrease of
approximately 50 [percent] from 2011 through 2015 (from approximately $60 per
megawatt-hour to less than $30 per megawatt-hour).”).
363

EEI Supplemental Comments, attach. A at 4; see also Southern Company
Comments, Docket No. AD16-16-000, at 7 (filed June 30, 2016) (“[T]he avoided energy
cost payment to the QF should be based on actual avoided energy cost at the time the QF
delivers energy.”).
364

See Technical Conference, Docket No. AD16-16-000, Tr. 26:22-25, 27:1-3
(June 29, 2016) (filed July 8, 2016) (Technical Conference Tr.) (Solar Energy Industries)
(“The Power Purchase Agreement is the single most important contract of the development
and financing of an energy project that’s not owned by a utility. Without the long-term
commitment to buy the output of that agreement at a fixed price, there is no predictable
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NOPR Proposal

In the NOPR, the Commission proposed to revise 18 CFR 292.304(d) to permit a

state to limit a QF’s option to elect to fix at the outset of a LEO the energy rate for the
entire length of its contract or LEO, and instead allow the state the flexibility to require
QF energy rates to vary during the term of the contract. However, under the proposed
revisions to 18 CFR 292.304(d), a QF would continue to be entitled to a contract with
avoided capacity costs calculated and fixed at the time the contract or LEO is incurred.
Only the energy rate in the contract or LEO could be required by a state to vary. Further,
the NOPR did not propose to obligate states to require variable avoided cost energy
rates—they would retain the ability to allow the QF’s energy rate be fixed at the time the
LEO is incurred. 365
235.

The Commission preliminarily found compelling the record evidence that

overestimations have not been adequately balanced by underestimations in past years.
Further, it appeared to the Commission that this trend may persist into the future with the
continuing general decline in the cost of both wind and solar generation. 366 Consequently,

stream of revenue. Without a predictable stream of revenues, there is no financing.
Without any financing, there is no project.”).
365
366

NOPR, 168 FERC ¶ 61,184 at P 67.

Id. P 68 (citing EIA, Today in Energy, Average U.S. construction costs for solar
and wind continued to fall in 2016 (Aug. 8, 2018),
https://www.eia.gov/todayinenergy/detail.php?id=36813 (“Based on 2016 EIA data for
newly constructed utility-scale electric generators (those with a capacity greater than one
megawatt) in the United States, annual capacity-weighted average construction costs for
solar photovoltaic systems and onshore wind turbines declined . . . .”)).
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the Commission found that it may be necessary to allow states to provide for a variable
energy rate in order to reflect more accurately the purchasing electric utility’s avoided
costs and therefore to satisfy the statutory requirement that QF rates not exceed the
utility’s avoided cost and “be just and reasonable to the electric consumers of the electric
utility and in the public interest.” 367
236.

The Commission acknowledged that the current PURPA Regulations allowing a

QF to fix its rates for the life of a contract or LEO were based on the recognition that fixed
rates are beneficial for obtaining financing for QF projects. The Commission also
recognized that QF developers have continued to assert that they require fixed rates to
finance new projects. However, the Commission stated that it did not view the proposed
modification to the PURPA Regulations as materially affecting the ability of QFs to
obtain financing for several reasons. 368
237.

First, the Commission expressed its understanding that fixed energy rates are not

generally required in the electric industry in order for electric generation facilities to be
financed. For example, RTO/ISO capacity markets provide only for fixed capacity
payments, leaving capacity owners to sell their energy into the organized electric markets
at LMPs that vary based on market conditions at the time the energy is delivered. The
Commission stated that these fixed capacity and variable energy payments have been
sufficient to permit the financing of significant amounts of new capacity in the RTOs and

367

Id. P 68 (internal quotations omitted) (citing 16 U.S.C. 824a-3(b)(1)).

368

Id. P 69.
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ISOs. 369 Testimony presented at the Technical Conference similarly showed that non-QF
independent power projects located outside of RTOs enter into contracts with fixed
capacity and variable energy prices. 370 Other comments at the Technical Conference
suggested that a fixed capacity charge likewise would be adequate for financing a QF
project. 371
238.

The Commission further noted that there are financial products available, such as

contracts for differences, which allow generation owners to hedge their exposure to
fluctuating energy prices. 372 The Commission stated that financial products can provide
additional comfort to lenders regarding the level of energy rate revenues that a QF can

369

Id. P 70 (citing Monitoring Analytics, LLC., Third Quarter, 2018 State of the
Market Report for PJM, January through September, at 249, Table 5-6 (Nov. 8, 2018),
http://www.monitoringanalytics.com/reports/PJM_State_of_the_Market/2018/2018q3som-pjm.pdf (over 23,000 MW of new capacity constructed in PJM Interconnection,
L.L.C. since 2007-2008; including over 16,000 MW of new capacity added in the last
four years)).
370

Id. (citing Technical Conference Tr. at 167-69 (Southern Company) (“So if we
enter into a bilateral contract with an independent power producer for combustion turbine
or combined cycle capacity, we don’t fix the energy price. The capacity payment is a
fixed payment. That’s their fixed [stream]. The energy price is typically indexed to the
price of natural gas.”); id. at 178 (American Forest & Paper Association) (“Now, you sign
a long-term IPP contract. That contract [has] got a variable energy cost in it.”)).
371

Id. P 70 (citing Solar Energy Industries Comments, Docket No. AD16-16-000,
at 3 (filed June 30, 2016) (“Developers need rates for such sales of energy and/or capacity
to be fixed.”) (emphasis added)).
372

Id. P 72 (citing Elec. Storage Participation in Mrkts. Operated by Reg’l
Transmission Org. and Independent Sys. Operators, Order No. 841, 162 FERC ¶ 61,127,
at P 299 (2018) (noting that “market participants that purchase energy from the RTO/ISO
markets . . . may enter into bilateral financial transactions to hedge the purchase of that
energy”)).
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expect from the energy it delivers, in addition to the fixed capacity payments the QF is
entitled to receive under its contract. 373
239.

The Commission also explained that, although it may have been true at the time the

Commission promulgated its PURPA Regulations in 1980 that QFs needed to fix their
energy rate for the term of their contract in order to obtain financing of their facilities,
there is evidence that this no longer is true. This evidence comes in the form of data,
described below, showing that independent generators that have not qualified as QFs
under PURPA (including renewable resources that could qualify as QFs but have not
sought QF status) have been able to obtain financing for new facilities. The Commission
stated that the fact that owners of such facilities, which do not have recourse to the
avoided cost rate provisions of PURPA, have been able to obtain financing for new
projects is relevant to the question of whether the existing PURPA avoided cost provisions
– including the requirement to enter into contracts with fixed energy rates – are necessary
for QFs to obtain financing. 374
240.

For example, EIA data showed that, since 2005, QFs have made up only 10% to

20% of all renewable resource capacity in service in the United States, demonstrating that
most renewable resources no longer need to rely on PURPA avoided cost rates to sell their
output economically. 375 EIA data also showed that net generation of energy by non-utility

373

Id. P 72.

374

Id. P 73.

375

Id. P 74 (citing EIA, Today in Energy, North Carolina has More PURPAQualifying Solar Facilities than any other State, figure titled PURPA qualifying facilities
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owned renewable resources in the United States escalated from 51.7 terawatt hours (TWh)
in 2005 when EPAct 2005 was passed, to 340 TWh in 2018. The Commission further
observed that, while much of this growth was in states located in RTOs/ISOs, there also
was significant growth of non-utility renewable generation in other states. For example,
net generation by non-utility renewable resources in the region defined by EIA as the
Mountain State region 376 increased from 3.6 TWh in 2005 to 19.5 TWh in 2012, and to
42.5 TWh in 2018. Pacific Northwest (Oregon and Washington) net non-utility
generation from renewable resources increased from 1.5 TWh in 2005, to 8.7 TWh in
2012, and to 10.6 TWh in 2018. 377
241.

The Commission found that EIA data on independently-owned natural gas-fired

generation capacity told a similar story. Natural gas-fired capacity without the requisite
cogeneration technology cannot qualify as qualifying small power production or
cogeneration, and thus most of this capacity would not be within the scope of the PURPA
avoided cost rate provisions. The Commission cited to EIA data showing that, in 2018,
approximately 44% of all energy produced by natural gas-fired generation in the United
States was generated by independently-owned capacity. 378 The total amount of energy

(1980-2015) percent of total renewable capacity (Aug. 23, 2016),
https://eia.gov/todayinenergy/detail.php?id=27632).
376

Arizona, Colorado, Idaho, Montana, Nevada, New Mexico, Utah, and
Wyoming.
377
378

NOPR, 168 FERC ¶ 61,184 at P 74.

NOPR, 168 FERC ¶ 61,184 at P 75 (citing EIA, Electric Power Monthly with Data
for December 2018, at tbl. 1.7.B,
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produced in 2018 by independently-owned natural gas-fired generation was 651 TWh, an
increase of 13.7% from 2017. 379 Again, the percentage of independently-owned natural
gas generation outside of RTOs/ISOs was lower than in RTOs/ISOs, but still was
significant. In the Mountain State region, 21.4% of the energy produced by natural gasfired generation in 2018 was produced by independently-owned capacity, and in Oregon
and Washington 45.4% of natural gas-fired energy was produced by independently-owned
capacity. 380 From this, the Commission concluded that independent owners of non-QF
generation have been, and continue to be, able to obtain financing for their facilities. 381
242.

The Commission did not suggest that this evidence supports the conclusion that

substantial non-QF capacity is being financed and constructed without any form of fixed
revenue to support financing. Rather, the Commission concluded that the evidence
demonstrated that the existing PURPA avoided cost rate provisions are not necessary for
some independent power generators to put in place contractual arrangements, including
fixed revenue streams, that are sufficient to obtain financing. The Commission reasoned
that QFs, which have the ability to take advantage of PURPA’s mandatory purchase
requirements, should be better positioned than non-QFs to negotiate the necessary
contractual arrangements for financing. Moreover, the Commission noted that QFs are

https://www.eia.gov/electricity/monthly/current_month/epm.pdf.).
379

Id.

380

Id.

381

Id.
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equally as well positioned as non-QF independent generators to take advantage of federal
and state incentives designed to encourage the construction of renewable resources. 382
243.

Further, the Commission pointed to evidence that the desire to limit the effect of

fixed QF contract rates had directly led to PURPA implementation issues that affected QF
financing in other respects, particularly with respect to the length of QF contracts. 383 For
example, a commissioner of the Idaho Commission testified at the Technical Conference
that the Idaho Commission’s decision to limit QF contracts to a two-year term was based
on the Idaho Commission’s concern that longer contract terms at fixed rates would lead to
payments above avoided costs. 384 Similarly, Southern Company testified that the fixed
rate requirement is “resulting in . . . typically shorter contract term lengths.” 385 Golden
Spread Electric Cooperative recommended that, if the fixed rate requirement is not
eliminated, the Commission permit shorter contract terms, “as short as one-year or three
years at most.” 386

382

Id. P 76.

383

Id. P 65 (citing Natural Resources Defense Council Comments, Docket
No. AD16-16-000, at 4 (filed June 30, 2016)).
384

Id. P 65 (citing Technical Conference Tr. at 142-43 (Idaho Commission) (“No
matter the starting point, allowing QFs to fix their avoided cost rates for long terms results
in rates which will eventually exceed and overestimate avoided cost rates into the future.
The longer the term, the greater the disparity. . . . [The Idaho Commission] recently
reduced PURPA contract lengths to two years in order to correct the disparity. We didn’t
reduce contract lengths to kill PURPA. We did it to allow periodic adjustment of avoided
cost rates.”)).
385

Id. P 65 (citing Technical Conference Tr. at 202 (Southern Company)).

386

Id. P 65 (citing Golden Spread Electric Cooperative Comments, Docket
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Finally, the Commission addressed one particular standard form of QF contract rate

currently employed by a number of utilities, which is a one-part rate, applicable to each
MWh of energy delivered by the QF. This one-part rate is calculated to reflect both
avoided capacity costs and avoided energy costs. Contracts employing such rates also
typically impose a must purchase obligation on the purchasing utility. The Commission
stated that its proposed rule was not intended to prevent states from implementing such an
approach to setting QF contract rates in the future. The Commission proposed that, to the
extent a state determines to establish a one-part QF contract rate that recovers both
avoided capacity and avoided energy costs, the rate must continue to be subject to the
QF’s option to select a fixed rate for the term of the contract, as provided in 18
CFR 304(d)(2)(ii). Any requirement to impose a variable energy QF contract rate would
need to be accomplished through a multi-part rate that includes separate avoided capacity
cost rates and avoided energy cost rates. 387
c.

General Comments on the NOPR Proposal
i.

245.

Comments in Support of NOPR Proposal

Several commenters support the NOPR proposal to allow energy rates to vary in

QF contracts and other LEOs, arguing it will reduce overpayments and protect
customers. 388 In that regard, Duke Energy asserts that the primary factor behind

No. AD16-16-000, at 10 (filed June 30, 2016)).
387
388

Id. P 81.

Conservative Action Comments at 1; Consumer Energy Alliance Comments at
2; EEI Comments at 30-31; Idaho Power Comments at 7-8; Idaho Commission Comments
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overpayment has been the requirement to offer fixed avoided cost energy rates during a
period of rapidly declining energy prices. 389 Several other commenters similarly cite to
the general decline of energy prices coupled with the fact that QFs have been able to lock
in rates over the life of a contract or other LEO as reasons for their support of the NOPR
proposal. 390
246.

Several commenters also support the NOPR’s variable rate proposal because it will

allow states greater flexibility to determine avoided cost rates accurately and to meet
PURPA’s consumer protection goals. 391 LG&E/KU states that such flexibility is
appropriate and necessary to meet the statutory requirement that ratepayers not pay a rate
that exceeds the electric utility’s incremental cost of alternative energy. 392 NorthWestern
argues that providing such flexibility will assist in guaranteeing that customers are held
harmless by purchases of QF power. 393

at 4; LG&E/KU Comments at 3; NextEra Comments at 5; see also Alaska Power
Comments at 1; Arizona Public Service Comments at 3-4; Basin Comments at 6-8;
Chamber of Commerce Comments at 4; Freedom Center Comments at 1-2; R Street
Comments at 5; Tax Reform Comments at 1-2.
389

Duke Energy Comments at 5-7.

390

Consumer Energy Alliance Comments at 2; Idaho Power Comments at 7-8;
Idaho Commission Comments at 4; LG&E/KU Comments at 3; Ohio Commission Energy
Advocate Comments at 4.
391

Alliant Energy Comments at 9; Duke Energy Comments at 8-9; LG&E/KU
Comments at 4; MA DPU Comments at 1, 7; NorthWestern Comments at 6-7.
392

LG&E/KU Comments at 4.

393

NorthWestern Comments at 6-7.
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Supporters of the NOPR variable rate proposal also commented on specific aspects

of the proposal. These comments are discussed in more detail in the following sections.
ii.
248.

Comments in Opposition to NOPR Proposal

Several commenters oppose the NOPR variable energy rate proposal. 394 In

addition to objections as to specific aspects of that proposal, which are discussed in the
following sections, some commenters raise threshold issues regarding this proposal.
249.

NIPPC, CREA, REC, and OSEIA cite to the PURPA Conference Report as

expressing Congress’s intent that QFs be entitled to long-term fixed energy rates.
Specifically, they cite to the statement in the Conference Report that “the Commission and
States should look to the reliability of that power to the utility and the cost savings to the
utility which may result at some later date by reason of supply to the utility at that time of
power from the cogenerator or small power producer.” 395 According to NIPPC, CREA,
REC, and OSEIA, this statement shows that “Congress also recognized that attempts to set

394

Allco Comments at 9-11; AllEarth Comments at 2; Biogas Comments at 2;
BluEarth Comments at 2; CARE Comments at 3-5; Biological Diversity Comments at 8;
ELCON Comments at 18, 21-23; EPSA Comments at 6-13; Massachusetts AG Comments
at 8-9; North Carolina DOJ Comments at 2-6; North Carolina Commission Staff
Comments at 2-4; New England Hydro Comments at 8; NIPPC, CREA, REC, and OSEIA
Comments at 29-48; North American-Central Comments at 4-6; Public Interest
Organizations Comments at 6-7, 27-51; Resources for the Future Comments at 4-7; Solar
Energy Industries Comments at 28-38; SC Solar Alliance Comments at 4-10; Southeast
Public Interest Organizations Comments at 9-18; sPower Comments at 10-13; State
Entities Comments at 2-3; Mr. Mattson Comments at 26-27; Two Dot Wind Comments at
11-13; Western Resource Councils Comments at 2.
395

99).

NIPPC, CREA, REC, and OSEIA Comments at 27 (quoting Conf. Rep. at 98-
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the rates based on the avoided costs at the time of delivery would likely be insufficient to
encourage such facilities.” 396
250.

Harvard Electricity Law asserts that the Commission may not authorize state

regulators to change rates in existing contracts. 397 Harvard Electricity Law then asserts
that the Commission: (1) attempts to portray its agenda as consistent with Congressional
intent by providing a skewed summary of the legislative history; (2) presents an
unsupported statement that its rules will “continue to encourage” QF development, which
ignores the administrative record and fails to account for regulatory changes since
PURPA’s enactment; (3) misreads its own rules in claiming that repeal is necessary to
protect consumers; and (4) relies on a finding that fixed price energy contracts are not
necessary to encourage QFs that is based on irrelevant data and questionable assumptions
that are not grounded in reasoned decision making.
251.

Harvard Electricity Law also asserts that allowing long-term contracts to include

variable rates is contrary to PURPA. 398 In support of this assertion, Harvard Electricity
Law cites to two decisions which it claims stand for the proposition that the Commission’s
proposed rule would impose forbidden utility-type regulation on QFs. 399

396

Id.

397

Harvard Electricity Law Comments at 23 (citing API, 461 U.S. at 414).

398

Id. at 28.

399

Id. at 29 (citing Freehold Cogeneration Assoc. v. Bd. of Regulatory Comm’rs. of
N.J., 44 F.3d 1178, 1193 (3d Cir. 1995) (Freehold Cogeneration); Smith Cogeneration
Mgt. v. Corp. Comm’n., 863 P.2d 1227 (Okla. 1993) (Smith Cogeneration)).
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NIPPC, CREA, REC, and OSEIA and Public Interest Organizations assert that it is

unclear whether independent power producers that have obtained financing did so with
short-term variable rate conditions. 400 North American-Central argues that, if a variable
rate will preclude a QF from receiving financing in the first place, it is irrelevant that a
state might be more willing to offer a longer-term contract. 401
iii.
253.

Commission Determination

In this final rule, we adopt without modification the NOPR variable rate proposal.

We find that setting QF energy avoided cost contract and other LEO rates at the level of
the purchasing utility’s avoided energy costs at the time the energy is delivered is
consistent with PURPA, which limits QF rates to the purchasing utility’s avoided costs.
Indeed, a variable energy avoided cost approach is a more accurate way to ensure that
payments to QFs equal, but do not exceed, avoided costs. 402 It is inevitable that, in
contrast, over the life of a QF contract or other LEO a fixed energy avoided cost rate, such
as that used in past years, will deviate from actual avoided costs.
254.

As described in more detail in the following sections, the record overwhelmingly

supports our conclusions that long-term forecasts of avoided energy costs are inherently
less accurate, and that states should be given the flexibility to rely on a more accurate
variable avoided cost energy rate approach. Further, there are numerous instances where

400

NIPPC, CREA, REC, and OSEIA Comments at 46.

401

North American-Central Comments at 5-6.

402

16 U.S.C. 824a-3(b)(1).
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overestimates and underestimates have not balanced out. 403 When that has occurred,
consumers have borne the brunt of the overpayments, which subsidized QFs, in
contravention of Congressional intent and the Commission’s expectations.
403

See Duke Comments at 6 (Duke’s QF contracts cost $4.66 billion but its “actual
current avoided costs” are $2.4 billion); Idaho Power Comments at 10-11 (“The cost of
PURPA generation contained in Idaho Power’s base rates, on a dollars per MWh basis, is
not just greater than Mid-C market prices, it is greater than all the net power supply cost
components currently recovered in base rates. Idaho Power’s average cost of PURPA
generation included in base rates is $62.49/MWh. At $62.49/MWh, the average cost of
PURPA purchases is greater than the average cost of FERC Account 501, Coal at
$22.79/MWh; greater than FERC Account 547, Natural Gas at $33.57/MWh; greater than
FERC Account 555, Non-PURPA Purchases at $50.64/MWh; and significantly greater
than what is being sold back to the market as FERC Account 447, Surplus Sales at
$22.41/MWh.”); Portland General Comments at 5 (“for a typical 3 MW Solar QF project
that incurred a LEO in 2016 and reaches commercial operations three years later, [Portland
General’s] customers would pay 67% more for the project’s energy than if the 2019
avoided cost rate had been used. As a result of this lag, [Portland General’s] customers
would pay an additional $1.6 million more for the energy from the QF facility over the 15year contract term.”); see also NOPR, 168 FERC 61,184 at P 64 n.101 (citing Alliant
Energy, Comments, Docket No. AD16-16-000, at 5 (filed Nov. 7, 2016) (“Current marketbased wind prices in the Iowa region of MISO are approximately 25% lower than the
PURPA contract obligation prices [Interstate Power and Light Company] is forced to pay
for the same wind power for long-term contracts entered into as of June 2016. As a result,
PURPA-mandated wind power purchases associated with just one project could cost
Alliant Energy’s Iowa customers an incremental $17.54 million above market wind prices
over the next 10 years.”) (emphasis in original); EEI Supplemental, Comments, attach. A at
3-4 (“On August 1, 2014, a 10-year fixed price contract at the Mid-Columbia wholesale
power market trading hub was priced at $45.87/MWh. On June 30, 2016, the same contract
was priced as $30.22/MWh, a decline of 34% in less than two years. However, over the
next 10 years, PacifiCorp has a legal obligation to purchase 51.9 million MWhs under its
PURPA contract obligations at an average price of $59.87/MWh. The average forward
price curve for the Mid-Columbia trading hub during the same period is $30.22/MWh, or
50% below the average PURPA contract price that PacifiCorp will pay. The additional
price required under long-term fixed contracts will cost PacifiCorp’s customers $1.5 billion
above current forward market prices over the next 10 years.”); Comm’r Kristine Raper,
Idaho Commission Comments, Docket No. AD16-16-000, at 3-4 (filed June 30, 2016)
(“Idaho Power demonstrated that the average cost for PURPA power since 2001 has
exceed the Mid-Columbia (Mid-C) Index Price and is projected to continue to exceed the
Mid-C price through 2032. Likewise, PacifiCorp’s levelized avoided cost rates for 15-year
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Given that PURPA section 210(b) prohibits the Commission from requiring QF

rates in excess of avoided costs, 404 this record evidence supports our decision to give the
states the flexibility to require variable avoided cost energy rates in QF contracts and other
LEOs to prevent QF rates from exceeding avoided costs. We discuss specific aspects of
the variable energy rate provisions below, but at the outset address certain threshold issues
raised in the comments.
256.

We reiterate the points made in detail above in Section II. The variable energy

avoided cost rate provision is not based on any determination that the Commission’s rules
no longer should encourage QF development. The question of whether QFs should
continue to be encouraged is a question for Congress. Rather, we are revising the PURPA
Regulations by giving states the flexibility to require variable avoided cost energy rates in
QF contracts and other LEOs in order to better comply with Congress’s clear instruction
in PURPA that the Commission may not require QF rates in excess of a purchasing
utility’s avoided costs.
257.

By its very nature, the question of fixed versus variable energy rates is a question

of how risk from increases in avoided energy costs over the life of a QF contract or other
LEO should be allocated. Answering this question requires the Commission to allocate
this risk either to (i) customers of electric utilities, or (ii) QFs and their investors and

contract terms in Wyoming shows a decrease of approximately 50% from 2011 through
2015 (from approximately $60 per megawatt-hour to less than $30 per megawatt-hour).”).
404

This prohibition is described in Section IV.A.
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lenders. But the Commission does not have unlimited discretion in how it resolves the
question. Congress in PURPA section 210(b) provided guidance to the Commission in
how it should perform that allocation – by mandating that the Commission cannot adopt a
rule that provides for a rate that exceeds the incremental cost of alternative electric
energy. 405
258.

Opponents of variable avoided cost energy rates urge the Commission to continue

placing this risk on the customers of electric utilities, as it did in the past, by retaining the
option for QFs to fix their avoided cost energy rates in their contracts or LEOs
notwithstanding record evidence, discussed elsewhere in this final rule, that fixed energy
rates compared to actual avoided costs have not balanced out over time. But, after
consideration of the record, the Commission has decided instead to allow states to reduce
the risk to customers by giving states the flexibility to require variable avoided cost energy
rates in QF contracts and LEOs. The Commission’s determination ensures that the
PURPA Regulations continue to be consistent with the statutory avoided cost rate cap in
PURPA section 210(b), coupled with the directive in the Conference Report that
customers of utilities not be required to subsidize QFs. 406

405

16 U.S.C. 824a-3(b); see also 16 U.S.C. 824a-3(d); 18 CFR 292.101(b)(6),
292.304(b)(2).
406

Conf. Rep. at 98 (“The provisions of this section are not intended to require the
rate payers of a utility to subsidize cogenerators or small power produc[er]s.”) (emphasis
added).
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Third, there is no merit to the contention that the PURPA Conference Report

expresses Congressional intent that QFs are entitled to long-term fixed energy rates. The
statement in the Conference Report cited by NIPPC, CREA, REC, and OSEIA does not
support this contention. 407 The example provided in the PURPA Conference Report was
of a utility owning a hydroelectric generating facility. Congress hypothesized that this
utility might be able to avoid drawing down its reservoir as a result of a purchase from a
QF, and thereby be able to generate electricity from the hydroelectric facility at a later
date rather than running a more expensive fossil fuel unit at that later date. Congress
stated that the avoided cost in its example should be based on the cost of the more
expensive fossil unit whose operation was avoided at a later date rather than the avoided
cost at the time the QF delivered its energy. 408

407

98-99).
408

See NIPPC, CREA, REC, and OSEIA Comments at 27 (quoting Conf. Rep. at

Id. at 98-99 (“In interpreting the term ‘incremental cost of alternative energy,’
the conferees expect that the Commission and the states may look beyond the cost of
alternative sources which are instantaneously available to the utility. Rather, the
Commission and states should look to the reliability of that power to the utility and the
cost savings to the utility which may result at some later date by reason of supply to the
utility at that time of power from the cogenerator or small power producer; for example an
electric utility which owns a source of hydroelectric power and which is offered the sale
of electric energy from a cogenerator or small power producer might, if measured over the
short term, have a low incremental cost of alternative power because of its access to
hydropower; however, it may be the case that by purchasing from the cogenerator or small
power producer and saving hydropower for later use, the utility can avoided the use of
expensive electric energy generated by fossil fired units during later months of its seasonal
generation cycle. Thus, viewed over the longer period of time, the incremental cost of
alternative electric energy might be substantially higher than that measured by the
instantaneously available hydropower.”).
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While Congress recognized that the better measure of avoided cost in that scenario

might be the cost of the alternative fossil fuel unit that would not be run at that later
date, 409 nothing in the quoted section of the PURPA Conference Report suggests that
Congress intended the Commission to require that all avoided cost energy rates be fixed at
the outset for the life of a QF contract or other LEO. And nothing in the revision being
implemented in this final rule would prohibit a state from calculating a QF’s avoided cost
energy rate for a QF contract or LEO in the manner suggested in the PURPA Conference
Report or, indeed, in the manner the Commission has long allowed, if a state determined
that such an approach best reflects the purchasing electric utility’s avoided costs.
261.

Fourth, the variable avoided cost energy rate provision adopted herein does not run

afoul of the Freehold Cogeneration and Smith Cogeneration cases cited by Harvard
Electricity Law. 410 Those decisions, which overturned state avoided cost determinations
allowing for changes in QF rates, were based on the provision in the original PURPA
Regulations giving QFs the option to select contracts with long-term fixed avoided cost
rates. 411 Indeed, the Smith Cogeneration decision quotes at length from the explanation in

409

Under the approach adopted in this final rule, with the flexibility granted to
states to adopt – but not a mandate directing states to adopt – variable avoided cost energy
rates for QF contracts and other LEOs, states can adopt a pricing approach that best fits
their circumstances, including adopting the pricing approach described by the Conference
Report to address the circumstances described by the Conference Report.
410

Harvard Electricity Law Comments at 29 (citing Freehold Cogeneration,
44 F.3d at 1193; Smith Cogeneration, 863 P.2d at 1227).
411

See Smith Cogeneration, 863 P.2d at 1241 (holding that allowing
reconsideration of established avoided costs “makes it impossible to comply with PURPA
and FERC regulations requiring established rate certainty for the duration of long term
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Order No. 69 of the Commission’s justification for its requiring in its regulations fixed
avoided cost rates in QF contracts and LEOs. 412 Neither decision suggests that PURPA
would prevent the Commission from revising its regulations to allow states the flexibility
to require variable avoided cost energy rates, as the Commission is doing here.
262.

Harvard Electricity Law also relies on Freehold Cogeneration and Smith

Cogeneration to assert that the Commission is imposing “utility-type” regulation in
violation of Congressional intent as expressed in the PURPA Conference Report. 413
However, those holdings do not address the changes the Commission is implementing
here. By adopting a provision that allows states the option to require variable avoided cost
energy rates, we are not mandating “utility-type” regulation. The PURPA Conference
Report states that: “It is not the intention of the conferees that [QFs] become subject . . . to
the type of examination that is traditionally given to electric utility rate applications to
determine what is the just and reasonable rate that they should receive for their electric
power.” 414 Our action today is consistent with that statement; we are not subjecting QFs
to the same type of examination that is traditionally given to electric utility rate
applications (e.g., cost-of-service rate regulation).
contracts for qualifying facilities that have incurred an obligation to deliver power”)
(emphasis added); Freehold Cogeneration, 44 F.3d at 1193 (relying on Smith
Cogeneration analysis that “that PURPA and FERC regulations preempted the State
Commission rule”) (emphasis added).
412

Smith Cogeneration, 863 P.2d at 1240.

413

Harvard Electricity Law Comments at 30.

414

Conf. Rep. at 97.
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Indeed, the regulation adopted today does not subject QF rates to any examination

whatsoever of the costs incurred by QFs in producing and selling power. Rather, the
variable avoided cost energy rate provision applicable to QF contracts and other LEOs
that is adopted in this final rule sets QF rates based on the avoided costs of the purchasing
utility. In no sense can this variable avoided cost energy rate provision be characterized as
imposing utility-style regulation on the QFs themselves.
264.

Finally, we agree with Harvard Electricity Law that state regulators may not change

rates in existing QF contracts or other existing LEOs. 415 By its terms, the variable energy
avoided cost provision adopted in this final rule applies only prospectively to new
contracts and new LEOs entered into after the effective date of this final rule. Nothing in
the final rule, including in this preamble, should be read as sanctioning the modification of
existing fixed-rate QF contracts and LEOs.
d.

Whether the Current Approach Has Resulted in Payments
to QFs in Excess of Avoided Costs
i.

265.

Comments in Support of NOPR Proposal

Duke Energy states that its experience shows the Commission’s original

assumption that overestimations and underestimations will balance out over time was
incorrect. From 2012 to 2017, Duke Energy states that it experienced explosive growth in
solar QF contracts, and entered into at a time of rapidly declining natural gas prices—
which drove down Duke Energy’s avoided costs. Duke Energy states that, as of July 1,

415

Harvard Electricity Law Comments at 23 (citing API, 461 U.S. at 414).
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2019, it has almost 4,000 MW of QF power under contract and in commercial operation.
Duke Energy claims the total estimated financial obligation on Duke Energy’s retail and
wholesale customers to pay for this QF power is approximately $4.66 billion over the next
approximately 15 years. If the contracts had been permitted to contain rates that mirrored
the utilities’ declining incremental costs either to generate that electric energy itself or to
purchase alternative electric energy, i.e., Duke Energy’s “actual current avoided costs,”
Duke Energy asserts that the contracts would be valued at $2.4 billion. Duke Energy
claims that, among the factors contributing to this overpayment of $2.26 billion for the
remainder of these QF contracts, the primary factor has been the requirement to offer
fixed avoided cost energy rates during a period of rapidly declining energy prices. 416
266.

EEI argues that relying on certain avoided cost methods, such as the costs of a

proxy unit at a fixed point in time, may result, and has resulted, in the over estimation of
future energy prices, leaving customers saddled with uneconomic PURPA contracts.
According to EEI, the Commission’s variable rate proposal will help ensure that the
variable energy rate more accurately reflects the electric utility’s actual avoided cost of
energy so that rates for customers are just and reasonable. EEI describes this change as
important for states, especially those in RTO/ISO markets, that elect to have the avoided
cost rate set at LMP.
267.

EEI also submitted with its comments a study performed by Concentric Energy

Advisors showing that the avoided cost rates in the sample of solar and wind QF contracts

416

Duke Energy Comments at 6.
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they reviewed generally exceeded rates that are realized in competitive markets for solar
and wind energy. According to that report, the total overpayment ranged between $2.7
billion and $3.9 billion. Several other commenters also cited the Concentric Energy
Advisors report for the proposition that consumers nationwide have overpaid for QF
contracts between 2009-2018.417 Berkshire Hathaway represents that PURPA contracts
held by PacifiCorp will cost customers more than $1.2 billion above projected market
costs over the next 10 years. 418
268.

Massachusetts DPU argues that a 10-year, fixed energy rate based on current New

England wholesale energy market prices is highly likely to diverge from actual energy
market prices over the ten-year contract term and could significantly harm ratepayers. 419
Mr. Transeth represents that Consumers Energy’s QF contracts are priced between 30 to
50% higher than their current market value. 420
269.

APPA supports the variable energy rate proposal because the discrepancy between

administratively set, locked-in, long-run avoided costs and actual market prices for the
purchase of equivalent energy can be enormous, as demonstrated by the evidence
submitted in the Technical Conference. According to APPA, were continued
development of the IPP and renewable industries in jeopardy, the Commission might have
417

Alliant Energy Comments at 7-8; Conservative Action Comments at 1; Duke
Energy Comments at 5-7; Mr. Moore Comments at 2; Mr. Transeth Comments at 2.
418

Berkshire Hathaway Comments at 5.

419

Massachusetts DPU Comments at 7 (citing NOPR, 168 FERC ¶ 61,184 at 40).

420

Mr. Transeth Comments at 2.
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grounds to conclude that enabling QFs to lock in energy payments over the course of their
agreement is needed in order to bolster these resources, but the growth in the IPP and
renewables industries in RTOs/ISOs indicate otherwise. 421
270.

Commissioner O’Donnell asserts that the Montana Public Service Commission has

addressed concerns about overpayments by shortening QF contract length from 25 years
to 15, which has resulted in litigation currently pending before the Montana Supreme
Court. Commissioner O’Donnell asserts that, because the energy component of an
avoided cost rate reflects the price at which the purchasing electric utility could purchase
power on the open market, there is no need to fix that fluid energy component for as long
as 25 years. 422
271.

Competitive Enterprise asserts that long-term fixed price rates “serve only to

reward certain financial investors at the expense of consumers, who are forced to pay
inflated rates for electricity” and insists that utilities should only be required to purchase
from resources that are needed and competitively priced. 423
ii.
272.

Comments in Opposition to NOPR Proposal

Harvard Electricity Law observes that the Commission’s examples of contract rates

that exceed avoided costs calculated years prior illustrate the general proposition that
“energy forecasts have a manifest record of failure.” 424 Harvard Electricity Law notes,
421

APPA Comments at 16.

422

Commissioner O’Donnell Comments at 2.

423

Competitive Enterprise Comments at 2.

424

Harvard Electricity Law Comments at 24 (citing Vaclav Smil, Energy at the
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however, that in issuing Order No. 69, the Commission recognized that industry changes
are difficult to forecast, but the Commission nonetheless concluded in Order No. 69 that
the possibility that consumers would be harmed by high rates was outweighed by the
Commission’s duty to encourage QFs. 425 Harvard Electricity Law further claims that the
repeal of the fixed-price rule is not necessary to protect consumers from rates in future
contracts. 426 Harvard Electricity Law argues that the Commission’s rules do not require
an annual matching between avoided costs and rates, nor prevent states from setting
declining avoided costs (which Order No. 69 explicitly condones). 427
273.

Several commenters argue that the NOPR’s assertion of artificially high avoided

cost rates is unsupported or relies on flawed data and analysis. 428 For example, NIPPC,
CREA, REC, and OSEIA argue that the Commission relied on flawed data and analysis by
using actual market prices that resulted after substantial QF penetration (which they assert
has reduced power prices). 429

Crossroads: Global Perspectives and Uncertainties, Mass. Inst. Tech., 2003, at 121, 145149).
425

Harvard Electricity Law Comments at 24.

426

Id. at 23.

427

Id. at 23-24 (citing Order No. 69, FERC Stats. & Regs. ¶ 30,128 at 30,881).

428

NIPPC, CREA, REC, and OSEIA Comments at 30; Public Interest
Organizations Comments at 39-40; Public Interest Organizations Comments at 43; Solar
Energy Industries Comments at 34-36.
429

NIPPC, CREA, REC, and OSEIA Comments at 30-31.
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Public Interest Organizations claim that the NOPR’s evidence of overestimations is

based on a selective choice of years reflecting general wholesale price declines, in which
QF contracts were executed just before unforeseen natural gas price declines. 430 Public
Interest Organizations argue that these recent electricity price overestimations are not
unique to QFs and can be explained by general declines in natural gas prices since the
adoption of hydraulic fracturing and the 2007-2009 recession. 431
275.

Public Interest Organizations dispute Alliant’s asserted overestimation by claiming

that Alliant likely would have procured non-QF energy at the same price and further point
out that Alliant does not disclose the data upon which it relies. 432 Public Interest
Organizations assert that the Commission similarly erred in relying on EEI’s description
of overestimations of avoided costs in PacifiCorp’s QF contracts because PacifiCorp only
compares those prices to the Mid-C hub and does “not contain an analysis of the longterm balancing of its forecasted avoided energy rates with actual avoided energy costs.” 433
Public Interest Organizations contend that this comparison implies that PacifiCorp would
have relied entirely on the Mid-C hub for all of its needs but for the QF contracts. 434

430

Public Interest Organizations Comments at 39-40.

431

Id. at 47-50.

432

Id. at 40-41.

433

Id. at 41 (citing NOPR, 168 FERC ¶ 61,184 at P 64 n.101 (citing EEI Supplemental
Comments, Docket No. AD16-16-000, attach. A at 3-4 (June 25, 2018))).
434

Id.
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SC Solar Alliance contests Duke Energy’s estimate of $2.26 billion in

overpayments for QF power. According to SC Solar Alliance, “an expert witness for
South Carolina’s Office of Regulatory Staff, which represents the interests of the using
and consuming public in proceedings before the South Carolina Commission, recently
testified that Duke’s estimation of ‘overpayments’ to QFs was not reliable and that he
‘wouldn’t put a whole lot of weight in [Duke’s estimate].’” 435
277.

GridLab attacks the conclusions of the Concentric Report, raising two principal

arguments. First, according to GridLab, QF contracts are executed in non-competitive
markets where utilities do not perform competitive solicitations. If QF avoided cost
pricing is higher than prices set through competitive bidding, GridLab asserts that is
because the utility’s production costs are higher than competitive prices. 436 Second,
GridLab asserts that Concentric has compared two datasets that are different in several
ways, most notably project size—with larger projects enjoying economies of scale that
result in lower costs. According to GridLab, the difference in project size and its impact
on cost is a significant factor that could account for the whole of the reported increase on
price. 437

435

SC Solar Alliance Comments at 7 (quoting Public Service Commission of
South Carolina, Docket No. 2019-185 & 186-E, Hearing Transcript Vol. 2 at 596,
lines 6 – 21 (Horii Test.)) (attached as Appendix 1 to SC Solar Alliance Comments).
436

GridLab Comments at 1-2.

437

Id. at 4.
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NIPPC, CREA, REC, and OSEIA argue that it was unreasonable for the

Commission in the NOPR to assume that electricity price declines are permanent, given
recent integrated resource plans (IRP) in the Northwest predicting significantly increased
electricity demand and market prices at the Mid-C and Palo Verde hubs. 438 NIPPC,
CREA, REC, and OSEIA represent that electricity prices will climb significantly in the
Northwest. NIPPC, CREA, REC, and OSEIA also assert that 100% renewable or nonemitting generation mandates and increased electrification of transportation could
substantially increase electricity demand. NIPPC, CREA, REC, and OSEIA contend that
fixed-price QF contracts protect consumers from the potential for future rising prices,
market volatility, market risk, and project risk. 439
279.

Resources for the Future reasons that “while fixed prices determined [five to ten]

years ago would likely exceed current average market prices, that may not be true for
fixed prices determined either more recently or in the future.” 440 Resources for the Future
states that, contrary to the NOPR, there is no consensus that wind and solar generation
costs will continue to decline because any capital cost declines will be relatively modest
and will be offset by declining federal tax credits. 441 Furthermore, Resources for the
Future attributes these cost declines to the recent U.S. natural gas boom and points out that

438

NIPPC, CREA, REC, and OSEIA Comments at 33-34.

439

Id. at 34-36.

440

Resources for the Future Comments at 4.

441

Id. at 5.
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this decline is therefore not likely to continue. 442 sPower similarly argues that recent
energy price declines will not necessarily continue, especially given expiring tax credits
and additional tariffs. 443
280.

Several commenters assert that the risk of overpayments to QFs should be

compared to the alternative generation sources used by the utility. 444 For example,
ELCON claims that critics who assert that QFs are “locking-in” consumers to artificially
high rates must acknowledge that utility procurement does exactly the same via the preapproval process, sometimes for even longer durations. ELCON argues that QFs can only
benefit consumers by competing on a level playing field with comparable terms and
conditions. 445 North Carolina Commission Staff similarly asserts that the risk of
overpayment to QFs should be considered in the context of a utility’s long-term
commitment to build plants where “generation decisions are based upon uncertain
forecasts that could result in ratepayers bearing the same type of forecast risk from utility
plants as they do from QFs.” 446

442

Id. at 4.

443

sPower Comments at 10-11.

444

ELCON Comments at 22; North Carolina Commission Staff Comments at 2-3;
NIPPC, CREA, REC, and OSEIA Comments at 31; Public Interest Organizations
Comments at 40,43; Solar Energy Industries Comments at 36-38.
445

ELCON Comments at 22.

446

North Carolina Commission Staff Comments at 2-3.
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According to Solar Energy Industries, the risk from utility generation construction

is allocated to ratepayers for the life of these assets regardless of ongoing changes in
energy prices, while PURPA was designed to shift this risk away from ratepayers. Solar
Energy Industries state that there is no evidence that ratepayers are harmed by long-term
QF contracts any more than other long-term contracts or utility recovery of generation
assets in their rate base. Solar Energy Industries state that, even though solar prices have
declined over time, solar QFs should not be penalized for utility failures to update their
avoided cost calculations to keep pace with such declines. 447
282.

The DC Commission states that, with respect to the fact that long-term contracts

(e.g., 20 years) using fixed avoided energy costs could create stranded costs potentially
due to inaccurate projections, the chance of creating stranded costs is substantially
reduced when the most up-to-date data regarding avoided energy costs is used. The DC
Commission states that, if the contract length is permitted to be flexible, the possibility of
stranded costs would be significantly reduced for shorter term contracts. 448 The DC
Commission states that, without the worry of stranded costs, there is no need to eliminate
the fixed price contract option for QFs. 449

447

Solar Energy Industries Comments at 36-38.

448

DC Commission Comments at 8.

449

Id.
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Commission Determination

As explained above, the NOPR proposal to give states the flexibility to require

variable energy pricing in QF contracts and other LEOs, instead of providing QFs the
right to elect fixed energy prices, was based on the Commission’s concern that, at least in
some circumstances, long-term fixed avoided cost energy rates have been well above the
purchasing utility’s avoided costs for energy—a result prohibited by PURPA section
210(b). And the record evidence demonstrates just that, i.e., that QF contract and LEO
prices for energy can exceed and have exceeded avoided costs for energy without any
subsequent balancing out. In addition to the examples presented in the record of the
Technical Conference that were cited in the NOPR, commenters have provided additional
examples of such overpayments, as described above.450 Such evidence has persuaded us
that it is necessary to give states the flexibility to address QF contract and LEO rates for
energy that exceed avoided costs for energy, while at the same time still allowing states
the flexibility to continue requiring long-term fixed avoided cost energy rates in QF
contracts and other LEOs when such treatment is appropriate.
284.

As Harvard Electricity Law concedes, the examples of QF contract rates that

exceed avoided costs that are in the record illustrate the general proposition that “energy
forecasts have a manifest record of failure.” 451 It is this “manifest record of failure”

450

See Duke Comments at 6; Idaho Power Comments at 10-11; Portland General
Comments at 5; NOPR, 168 FERC ¶ 61,184 at P 64 n.101.
451

Harvard Electricity Law Comments at 24 (citing Vaclav Smil, Energy at the
Crossroads: Global Perspectives and Uncertainties, Mass. Inst. Tech., 2003, at 121, 145-
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including evidence in the record that the failure has been at the expense of consumers, that
drives us to make the change adopted in the final rule. 452
285.

While some commenters challenge the idea that avoided cost energy rates in QF

contracts and other LEOs have exceeded actual avoided costs, their arguments largely
either concede that overestimations have occurred while arguing that such overestimations
impacted purchasing electric utilities just as much as QFs, or attempt to argue that such
overestimations were temporary or unusual. For these reasons, they assert that the
Commission should not conclude that historical overestimations of avoided cost require a
change to the current PURPA Regulations requiring states to allow QFs to fix their
avoided costs energy rates for the term of their contracts. These arguments do not cause
us to reconsider our determination, for the reasons explained below.
286.

First, Harvard Electricity Law’s citation to the Commission’s original

determination in Order No. 69 that it was not necessary to provide for variable avoided
cost energy rates carries little weight. 453 The purpose of the NOPR was to reconsider the
Commission’s determinations made in Order No. 69 in light of changes in circumstances
and additional evidence that was not available to the Commission when it issued Order
No. 69 in 1980. The record evidence cited above demonstrates that, contrary to the
Commission’s finding in 1980, overestimations and underestimations of future avoided

149)..
452

See, e.g., supra P 254 & note 403.

453

Id. at 23-24 (citing Order No. 69, FERC Stats. & Regs. ¶ 30,128, at 30,881).
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costs may not even out. 454 Consequently, the Commission’s determination in 1980 does
not preclude the Commission from changing the rule adopted at that time.
287.

We agree with Public Interest Organizations that the recent electricity price

overestimations were not unique to QFs and can be explained by general declines in
natural gas prices since the adoption of hydraulic fracturing and the 2007-2009
recession. 455 But that is precisely why the estimates of avoided costs reflected in the QF
contracts and LEOs were incorrect and why the resulting fixed avoided cost energy rates
reflected in such QF contracts and other LEOs resulted in QF rates well above utility
avoided costs in violation of PURPA section 210(b); the precipitous decline in natural gas
prices caused a corresponding reduction in utilities’ energy costs, and thus in their energy
avoided costs but this decline was not reflected in the QFs’ fixed contract rates that
remained at their previous levels.
288.

Similarly, arguments from commenters that electric utilities also based resource

acquisitions on incorrect forecasts of natural gas prices 456 ignore a key distinction between
utility rates and fixed QF rates. Electric utilities may have relied on incorrect natural gas
price forecasts to justify the timing and type of their resource acquisitions, as commenters

454

See Duke Comments at 6; Idaho Power Comments at 10-11; Portland General
Comments at 5; NOPR, 168 FERC ¶ 61,184 at 64 n.101.
455
456

Public Interest Organizations Comments at 47-50.

ELCON Comments at 22; North Carolina Commission Staff Comments at 2-3;
NIPPC, CREA, REC, and OSEIA Comments at 31; Public Interest Organizations
Comments at 40,43; Solar Energy Industries Comments at 36-38.
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assert. But once an electric utility resource decision was made, their cost-based rate
regimes typically obligated the electric utility eventually to pass through to customers any
energy cost savings realized as a result of declining natural gas and other fuel prices, as
well as any energy cost savings due to lower purchased power rates resulting from the
decline in natural gas prices. By contrast, once QF avoided cost energy rates were fixed
based on now-incorrect (and now-high) natural gas price forecasts, those energy rates
remained fixed for the term of the QFs’ contracts and LEOs. Therefore, unlike fixed
avoided cost energy rates in QF contracts and LEOs, cost-based electric utility energy
rates declined as the cost of natural gas and other fuels and purchased power declined.
289.

We also disagree with Public Interest Organizations’ assertions that it was improper

to have used competitive market hub prices to determine whether fixed QF contract and
LEO prices resulted in overpayments as compared to electric utilities’ actual avoided
costs. 457 We recognize that the competitive market hub prices used in the comparisons
may not have precisely reflected the avoided energy costs of all electric utilities located in
the same region as the competitive market hub. However, as explained above in the
discussion of the use of Market Hub Prices to determine avoided energy costs, competitive
market prices in general should reflect the marginal avoided energy costs of utilities with
access to such markets. Certainly, those markets generally reflect the marginal cost of
energy in the region. 458 The magnitude of the differences between the market hub prices

457
458

Public Interest Organizations Comments at 40-41.

A review of recent Mid-C Hub daily spot prices (from Intercontinental
Exchange (ICE) https://www.eia.gov/electricity/wholesale/, indicates that they reflect the
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and the QF contract and LEO prices provides solid evidence that the QF contract and LEO
prices used in the comparison were well above actual avoided energy costs at the time the
energy was delivered by the QFs, even if the exact magnitude is unclear.
290.

We acknowledge that energy prices may increase in the future, as several

commenters point out. 459 However, as noted by Harvard Electricity Law, “energy
forecasts have a manifest record of failure.” 460 Moreover, the fact that energy prices may
increase in the future does not eliminate the risk that fixed avoided cost energy rates could
still be above actual avoided costs. That is, if the actual increase in energy prices is still
lower than the forecasted increase that would form the basis of the fixed avoided cost
energy rate, then the fixed avoided cost energy rate will be above actual avoided energy
costs. Giving states the flexibility to require variable avoided cost energy rates in QF
contracts and in other LEOs will allow states to better ensure that avoided cost energy
payments made to QFs will more accurately reflect the purchasing utility’s avoided costs

marginal cost of energy in that area since they are usually the result of a significant
number of trades (averaging 54 per day), counterparties (averaging 16 per day), and
trading volume (averaging 26,714 MWh/day), which usually exceed those of the NP-15
trading hub, an active Western trading hub in Northern California in the CAISO footprint
(averaging 6 trades per day, 4 counterparties per day, and 2,756/MWh per day). The
prices for Mid-C ranged between an average of approximately $16/MWh high price and
$13/MWh low price during the recent spring (Mar 19-Jun 20, 2020). During this period
the index was reported for 65 trading days for Mid-C and 9 trading days for NP-15.
459

NIPPC, CREA, REC, and OSEIA Comments at 33-36; Resources for the Future
Comments at 4; sPower comments at 10-11.
460

Harvard Electricity Law Comments at 24 (citing Vaclav Smil, Energy at the
Crossroads: Global Perspectives and Uncertainties, Mass. Inst. Tech., 2003, at 121, 145149).
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regardless of whether energy prices are increasing or declining. We also note that, if
energy prices do in fact increase, variable avoided cost energy pricing would protect and
even benefit the QF itself, as it would not be locked into a fixed energy rate contract or
LEO that would be below the purchasing electric utility’s avoided energy cost.
291.

Although many commenters agreed that fixed QF energy rates were higher than

actual avoided energy costs in at least some instances, challenges were raised against both
Duke Energy’s estimate that its fixed QF contract rates were $2.6 billion above market
costs, and the Concentric Report’s comparison of QF fixed rates for wind and solar
facilities with the cost of wind and solar projects with competitive, non-PURPA contracts.
292.

However, the expert testimony cited by the SC Solar Alliance, that the witness

“wouldn’t put a whole lot of weight in [Duke’s estimate],” 461 does not address Duke’s
calculation of past overpayments. Rather, the witness was answering a question regarding
the potential for overpayments “[f]or going forward solar,” i.e., future overpayments as a
result of the new fixed avoided cost rates being considered by the South Carolina
Commission that were the subject of the expert witness’ testimony. 462 The same witness
acknowledged the past overpayments made by Duke Energy, which he attributed to

461

SC Solar Alliance Comments at 7 (quoting, Public Service Commission of
South Carolina, Docket No. 2019-185 & 186-E, Hearing Transcript Vol. 2, Tr. at 596: 6–
21 (Horii Test)) (attached as Appendix 1 to SC Solar Alliance Comments).
462

Public Service Commission of South Carolina, Docket No. 2019-185 & 186-E,
Hearing Transcript Vol. 2, Tr. 596: 3-4 (Horii Test)) (attached as Appendix 1 to SC Solar
Alliance Comments).
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“drops in natural gas prices that no one could’ve foreseen.” 463 It is these overpayments
due to unforeseen declines in natural gas prices that form an important basis for the
Commission’s determination in this final rule to now give states the flexibility to require
variable avoided cost energy rates in QF contracts and LEOs.
293.

With respect to the criticisms of the Concentric Report, we emphasize that we have

not relied on that report to support the variable energy avoided cost provision adopted in
the final rule. It is not clear that the lower cost of the competitively priced renewable
resources identified in the report represents the avoided costs of the purchasing utilities
that entered into the QF contracts at fixed rates for renewable resources under PURPA.
Therefore, it is not clear that the difference in costs identified by Concentric can be
ascribed to the fixed rates in the QF contracts or rather to the fact that the avoided cost
rates in the QF contracts were based on more expensive non-renewable capacity that was
avoided by the purchasing utilities.
e.

Whether the Proposed Change Would Violate the
Statutory Requirement that the PURPA Regulations
Encourage QFs
i.

294.

Comments

Several commenters argue that the NOPR’s variable rate proposal is inconsistent

with PURPA’s mandate that the PURPA Regulations “encourage” the development of
QFs. 464 Southeast Public Interest Organizations state that removing QFs’ right to a fixed

463
464

Id. at 593:21-22.

Allco Comments at 9; Con Edison at 3, 4; Harvard Electricity Law Comments at
1; North American-Central Comments at 4-6; Southeast Public Interest Organizations at
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energy rate would flout Congressional intent that PURPA encourage QF development
because fixed rates are necessary to attract QF financing. 465 Harvard Electricity Law
states that Congress’s mandate to encourage QFs is not contingent on industry conditions
and does not expire. 466
ii.
295.

Commission Determination

As explained above in Section IV.A.1, the statutory requirement that the

Commission’s PURPA Regulations encourage QFs remains, but it is bounded by the
statutory provision in PURPA section 210(b) that QF rates may not exceed a purchasing
utility’s avoided costs. Further, as explained above, we have determined, based on the
record evidence, that it is not necessarily the case that overestimations and
underestimations of avoided energy costs will balance out. Consequently, a fixed energy
rate in a QF contract or LEO potentially could violate the statutory avoided cost cap on
QF rates.
296.

The Commission’s PURPA Regulations continue to encourage the development of

QFs by, among other things, allowing a state to vary the rate paid to the QF over time but
in a way that satisfies the rate cap established in PURPA section 210(b). In this way, the
QF can obtain a higher rate when the utility’s avoided costs increase, and ratepayers are
not paying more than the utility’s avoided costs when prices decrease. Furthermore, as

9-11.
465

Southeast Public Interest Organizations Comments at 9-10.

466

Harvard Electricity Law Comments at 1.
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discussed above, allowing the use of variable energy rates may promote longer contract
terms, which would help encourage and support QFs. 467 It therefore is consistent with
PURPA section 210(b), as well as the obligation imposed by PURPA section 210(a) to
revise the Commission’s PURPA Regulations “from time to time,” to provide the states
the flexibility to require that QF contracts and other LEOs implement variable avoided
cost energy rates in order to prevent payments to QFs in excess of the purchasing electric
utility’s avoided energy costs. PURPA section 210(b) prohibits the Commission from
requiring QF rates above avoided costs even if, according to some commenters, a fixed
avoided cost energy rate would provide greater encouragement to QFs than a variable
avoided cost energy rate.
f.

Discrimination
i.

297.

Comments in Support of NOPR Proposal

Alliant Energy observes that utility-owned generation and traditional power

purchase agreements (PPAs) are subject to a demonstration of need and that traditional
PPAs are subject to re-evaluation during their term to determine whether they continue to
be cost-competitive and in the best interests of customers. Alliant Energy asserts that, by
contrast, QFs are not required to demonstrate that their projects are needed and that, once
a contract is executed, it is not subject to re-evaluation. 468

467

See infra P 349.

468

Alliant Energy Comments at 6-7.
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Comments in Opposition to NOPR Proposal

Several commenters assert that the NOPR’s variable avoided cost energy rate

proposal is discriminatory.469 For example, EPSA argues that PURPA requires the
Commission to implement regulations that, for rates for electric utility purchases from
QFs, “shall not discriminate against qualifying cogenerators or qualifying small power
producers.” EPSA describes this standard as more restrictive than the FPA’s prohibition
against “unduly discriminatory” rates. According to EPSA, the fact that long-term QF
contracts are substantially above prevailing market prices due to declining wholesale
prices over the long-term does not justify the variable rate proposal because electric
utility-owned generation is similarly based on imperfect long-term forecasts of energy
prices that oftentimes prove to be too high. EPSA therefore argues that the NOPR
variable rate proposal should not be adopted unless utility-owned assets are also subject to
a similar cost recovery regime. 470
299.

sPower describes the NOPR proposal to allow variable rates as providing a

significant advantage to electric utilities over QFs, given that electric utilities themselves,
according to sPower, have not had to lower rates to consumers as energy prices have
declined. 471 ELCON asserts that pushing more market risk to QFs while utility assets
469

ELCON Comments at 21-22; SC Solar Alliance Comments at 5-10; sPower
Comments at 13; see also ELCON Comments at 22; North Carolina Commission Staff
Comments at 2-3; NIPPC, CREA, REC, and OSEIA Comments at 31; Public Interest
Organizations Comments at 40, 43; Solar Energy Industries Comments at 36-38.
470

EPSA Comments at 8-9.

471

sPower Comments at 13.
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remain insulated from markets creates an investment risk asymmetry. ELCON claims this
puts QFs at a competitive disadvantage and shifts the consumer burden to more utility
builds, which have generally been higher cost than merchant builds. 472
300.

SC Solar Alliance states that utilities often rely on fuel price forecasts over time to

justify rate base approval for generation assets that might run beyond price forecasts. SC
Solar Alliance argues that allowing utilities this right, but not QFs, holds QFs to a much
higher standard than utilities and therefore is discriminatory. 473
301.

Commissioner Slaughter argues that, by removing the fixed, long-term contract

option for independent power producers, the NOPR threatens to hamper the
competitiveness of renewable-based energy firms challenging vertically integrated utilities
in many localities across the country. 474
iii.
302.

Commission Determination

The discrimination claims are based on the incorrect assumption that electric

utilities have not been required to lower their energy rates as prices have declined. To the
contrary, as explained above, utilities typically charge their customers cost-based rates,
and as their fuel and purchased power costs have declined, they typically have been
required to provide corresponding reductions in the energy portion of their rates to their

472

ELCON Comments at 21-22.

473

SC Solar Alliance Comments at 5-10.

474

Commissioner Slaughter Comments at 4.
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customers. 475 Requiring QF avoided cost energy rates to likewise change as purchasing
electric utilities’ avoided energy costs change does not create a discriminatory difference,
but rather puts QF rates on par with utility rates.
303.

Further, we are not changing the requirement that QF avoided cost energy rates be

set at the purchasing utility’s full avoided energy costs. As the Supreme Court held in
API, “the full-avoided-cost rule plainly satisfies the nondiscrimination requirement.” 476
Rather, we are allowing the states the option to now choose to require QF avoided cost
energy rates that vary with the purchasing utility’s avoided costs of energy, rather than QF
avoided cost rates that are fixed for the life of the QF’s contract or LEO, to ensure the
rates comply with PURPA.
g.

Effect of Variable Energy Rates on Financing
i.

304.

Comments in Support of the NOPR Proposal

Several commenters state that fixed energy payments are not necessary for QFs to

obtain financing. 477 Alliant states that it is on track to be the third largest utility owneroperator of wind facilities in the United States, with 1.9 GW on its system and in addition
is increasing the pace of solar resource development in its Wisconsin territory. Alliant

475

See supra PP 40, 122, 288.

476

API, 461 U.S. at 413.

477

APPA Comments at 16-17; Indiana Commission Comments at 6.
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states it therefore does not believe that the proposed change will slow renewable
deployment and adoption. 478
305.

Several commenters assert that PURPA’s must-purchase requirement itself should

necessarily afford QF developers a degree of certainty and enables developers to attract
capital at advantageous terms. 479 The Idaho Commission states that, even if modified as
proposed, QF contract terms would remain superior to competitively bid renewable
projects where the energy is not “must take” and curtailment and other reliability
parameters are imposed. 480
306.

Finadvice and APPA argue that maintaining a fixed capacity rate, as proposed by

the Commission, will help attract capital and ameliorate any negative effect that the
variable energy rate proposal may impose. 481 Ohio Commission Energy Advocate argues,
as evidence that QFs can still flourish under a variable energy rate, that the PJM market
has successfully attracted new supplies and ensured resource adequacy through fixed
capacity and variable energy rates. 482
307.

The Idaho Commission states that variable energy prices protect the ratepayer

while allowing the QF to ensure a stream of revenue through a longer-term contract. The
478

Alliant Energy Comments at 6.

479

APPA Comments at 16-17; Finadvice Comments at 2; Idaho Commission
Comments at 4; Commissioner O’Donnell Comments at 3.
480

Idaho Commission Comments at 4.

481

APPA Comments at 16-17; Finadvice Comments at 2.

482

Ohio Commission Energy Advocate Comments at 3-4.
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Idaho Commission affirms that the rapid growth of non-QF renewable projects and their
ability to obtain financing should quell any concerns about a QF’s ability to obtain
financing as long as PURPA’s “must take” provision remains. 483 Commissioner
O’Donnell asserts that QFs should bear some market risk as energy prices rise and fall in a
way that balances risks to all parties. 484
308.

EEI argues that PURPA does not require the Commission or the states to

implement regulations that guarantee a QF’s financeability. EEI represents that Congress
intended QFs to be treated similarly to merchant generation and simply required QFs to
have non-discriminatory access. According to EEI, because QFs are not subjected to the
oversight or regulatory responsibilities applicable to electric utilities, it was not expected
or intended that QFs be treated the same as electric utilities. 485 Similarly, Duke argues
that the central design criteria for PURPA rates and terms should be customer
indifference, just and reasonableness, and non-discrimination. Duke Energy states that a
design that requires QF financeability as a criterion will inevitably lead to a QF boom and
customer harm. 486 Duke Energy further asserts that several factors affect financeability

483

Idaho Commission Comments at 4.

484

Commissioner O’Donnell Comments at 3.

485

EEI Comments at 35.

486

Duke Energy Comments at 17-18.
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and that, therefore, claims by QFs that they require fixed energy payments for financing
purposes should be rejected. 487
309.

EEI claims QFs that require third-party financing will still be able to obtain

financing if the Commission adopts the proposals in the NOPR, because they are
additional options, in addition to those currently being used by states, that will be
available to determine avoided costs. EEI maintains that a QF developer will be able to
obtain financing under any of the options, provided it can build a cost-efficient plant that
can profit at an avoided cost rate. 488 EEI claims that independent power producers lacking
the certainty of the mandatory purchase obligation are building most renewable generation
today because merchant power plants may be developed and financed using a variety of
hedging and risk management tools, such as commodity hedges, that lock in cash flows
and facilitate construction at the outset. 489
310.

APPA states that much of the renewable development that has occurred over the

past 20 years has taken place within RTO/ISO footprints and therefore is largely unaided
by PURPA obligations. 490
311.

Duke Energy states that concern about the potential for fixed avoided cost contract

rates exceeding actual avoided costs at the time of delivery have led both North Carolina

487

Id. at 13.

488

EEI Comments at 35-36.

489

Id. at 36.

490

APPA Comments at 16-17.
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and South Carolina to enact laws placing limits on the length of QF contracts. 491 The
Idaho Commission states that there is no evidence that variable energy prices would be
fatal to QF development. 492 The Idaho Commission states that it reduced contract length
on large projects to two years because it did not interpret the Commission's current rules
to allow for a variable energy rate inside a long-term contract. The Idaho Commission
states that, because its experience dictated that the longer the contract term, the more
inflated the avoided cost rate, the Idaho Commission set parameters to balance QF
interests against utility ratepayer interests. The Idaho Commission states that an energy
rate established at the time of contract formation that provides for “revisions to the energy
rate at regular intervals, consistent with, for example, a purchasing electric utility’s
[integrated resource planning (IRP)] to reflect updated avoided cost calculations” would
allow states to consider longer term contracts without putting ratepayers at risk. 493
NorthWestern represents that the Montana Commission has lowered the length of QF
contracts from 25 to 15 years in response to the current requirement that QFs are entitled
to fixed avoided cost rates for energy in their contracts and a concern that rates calculated
at the time a contract is signed are likely to change over the life of that contract. 494

491

Duke Energy Comments at 9; LG&E/KU Comments at 4.

492

Idaho Commission Comments at 4.

493

Id. (citing NOPR, 168 FERC ¶ 61,184 at P 5 n.5).

494

NorthWestern Comments at 6-7.
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Comments in Opposition to the NOPR Proposal

Many commenters assert that the NOPR’s variable energy rate proposal will result

in QFs being unable to obtain financing. 495 Several commenters also assert that it is
discriminatory that utilities and non-QF generators can rate-base long-term investments
and recover actual operating costs, while the NOPR’s proposed rules would deprive QFs
of a reasonable ability to forecast their cost recovery with no guarantees. 496
313.

Several commenters assert that the NOPR lacks evidence on the record to conclude

that the variable rate proposal would not affect the ability of QFs to obtain financing. 497
NIPPC, CREA, REC, and OSEIA argue that the NOPR contained no record evidence
demonstrating how this proposal would continue to encourage QFs in a nondiscriminatory manner, 498 and lacks evidence on how QF generation can be financed
495

Allco Comments at 9; AllEarth Comments at 2; Biogas Comments at 2;
BluEarth Comments at 2; Biological Diversity Comments at 8; Commissioner Slaughter
Comments at 4; Con Edison Comments at 3, 4; Covanta Comments at 7-8; DC
Commission Comments at 6-8; Distributed Sun Comments at 1; EPSA Comments at 2;
Energy Recovery at 4; Harvard Electricity Law Comments at 5; Massachusetts AG
Comments at 8-9; New England Hydro Comments at 8; NIPPC, CREA, REC, and OSEIA
Comments at 37-38; North Carolina DOJ Comments at 3, 6; North American-Central
Comments at 4-6; Public Interest Organizations Comments at 6-7; Resources for the
Future Comments at 6-7. SC Solar Alliance Comments at 5-7; Southeast Public Interest
Organizations Comments at 9-11; State Entities Comments at 2-3; Two Dot Wind
Comments at 11-13.
496

Allco Comments at 9; Commissioner Slaughter at 4; Harvard Electricity Law
Comments at 5; NIPPC, CREA, REC, and OSEIA Comments at 36-37; Public Interest
Organizations Comments at 6-7; Solar Energy Industries at 29-30.
497

NIPPC, CREA, REC, and OSEIA Comments at 29, 46; Harvard Electricity Law
Comments at 22, 25-27; Public Interest Organizations Comments at 6-7, 33-35.
498

NIPPC, CREA, REC, and OSEIA Comments at 29.
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without a fixed energy rate. 499 Similarly, Harvard Electricity Law asserts that repealing
the fixed-price PPA requirement is premised on irrelevant data and ignores the record, and
disagrees with the Commission’s demonstration of information on non-QF capacity to
show that QF development no longer relies on contracts with fixed energy rates. 500
314.

Public Interest Organizations assert that testimony from Southern Company,

American Forest and Paper Association, and Solar Energy Industries, upon which the
NOPR relies, states that non-QF renewable PPAs generally entail fixed energy rates rather
than variable energy rates. 501 In particular, Public Interest Organizations state that
testimony from Solar Energy Industries, refers to reliance on fixed rates for energy and/or
capacity without describing them as alternatives but rather “an acknowledgement that a
[power purchase agreement] may provide fixed capacity in addition to fixed energy
revenue, not a suggestion that a QF can be developed without a predictable energy
revenue stream.” 502
315.

Allco describes programs in California, Massachusetts, Connecticut, and Vermont

that offer standard QF contract programs with variable energy rates, none of which,

499

Id. at 46-48.

500

Harvard Electricity Law Comments at 22, 25 (citing NOPR, 168 FERC ¶ 61,184
at PP 69-70, 76).
501

Public Interest Organizations Comments at 33-35 (citing NOPR, 168 FERC
¶ 61,184, at P 70 n.114 (citing Tech. Conference, Docket No. AD16-16-000, Tr. at 153,
200 (filed June 30, 2016))).
502

Id. at 35 (citing NOPR, 168 FERC ¶ 61,184, at P 70 n.115 (citing Solar Energy
Industries Comments, Docket No. AD16-16-000, at 3 (filed June 30, 2016))).
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according to Allco, have led to the construction of solar projects. 503 Allco claims that
these programs prove that, without the ability to obtain a fixed long-term forecasted rate,
QF solar energy development will not exist. 504 Southeast Public Interest Organizations
assert that Southeastern states with fixed QF energy rates have seen vigorous QF
development, while Southeastern states with variable energy rates have seen virtually no
QF development, undermining the Commission’s assertion that QFs can be financed
without fixed energy rates. 505
316.

Covanta and Energy Recovery state that the NOPR’s variable rate proposal would

have an especially negative effect on Waste to Energy facilities. 506 Covanta states that,
because Waste to Energy depends on finite local tax resources, a loss in energy revenue
due to price variability cannot be easily replaced. 507 Covanta states that, without adequate
QF pricing and multi-year contracts (and consistent, predictable pricing throughout the life
of the contract), local governments may be forced to close their Waste to Energy facilities
prematurely, to minimize loss and stranding that investment. 508 Energy Recovery states

503

Allco Comments at 10.

504

Id. at 9-11.

505

Southeast Public Interest Organizations Comments at 9-11, 15-16.

506

Covanta Comments at 7-8; Energy Recovery Comments at 1, 4.

507

Covanta Comments at 7-8.

508

Id. at 8.
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that the inability to secure suitable rates through a long-term contract has closed seventeen
Waste to Energy facilities in the last fifteen years. 509
317.

NIPPC, CREA, REC, and OSEIA state that the NOPR’s anecdotal reliance on tax

incentives to encourage QF development is irrelevant because these incentives are
declining or disappearing, thereby requiring QFs to rely even more on energy rates. 510
NIPPC, CREA, REC, and OSEIA predict that the NOPR’s proposed rules would make QF
development riskier and would thereby slow the development of new technologies such as
energy storage, hydrogen fuels, and other advanced renewable energy technologies. 511
318.

Solar Energy Industries states that financing for QFs differs from financing for

fossil fuel generators because “much of the cost of installation is incurred up-front, but
once installed, the generation has little, if any, variable cost.” 512 Likewise, Harvard
Electricity Law observes that wind and solar QFs, for example, have higher capital costs,
lower operating costs, and provide energy intermittently, and therefore have
characteristics that may present different financing challenges as compared to non-QF
natural gas fired capacity. 513 Similarly, Public Interest Organizations argue that, unlike
independent power producer natural gas generators with fixed capacity payments and

509

Energy Recovery Comments at 3.

510

NIPPC, CREA, REC, and OSEIA Comments at 40-41.

511

Id. at 41-42.

512

Solar Energy Industries Comments at 30.

513

Harvard Electricity Law Comments at 26.
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variable energy costs, renewable QFs rely on fixed energy payments to cover their capital
costs given their own nominal variable energy costs. 514
319.

NIPPC, CREA, REC, and OSEIA state that the financeability of generation with

fixed capacity prices and variable energy prices inside RTOs/ISOs is irrelevant to regions
that lie outside of RTOs/ISOs. 515 NIPPC, CREA, REC, and OSEIA criticize the NOPR’s
reliance on an independent power producer natural gas turbine’s financeability outside the
RTO/ISO context as irrelevant to QFs because these natural gas turbines receive fixed
capacity payments and variable energy payments to account for the fluctuating price of
fuel; whereas a QF would need a sufficient fixed capacity payment to support financing
and an energy rate that removes market risk. 516
320.

NIPPC, CREA, REC, and OSEIA state that the NOPR’s reference to hedging

instruments to reduce risks from fluctuating prices is irrelevant. 517 NIPPC, CREA, REC,
and OSEIA state that hedging makes projects less financeable because it increases
transaction and compliance costs for small power producer QFs that cannot afford large
legal divisions and trading floors to employ such hedges. 518

514

Public Interest Organizations Comments at 33-34.

515

NIPPC, CREA, REC, and OSEIA Comments at 42-43.

516

Id.

517

Id. at 44-45 (citing NOPR, 168 FERC ¶ 61,184 at P 72 & n.117).

518

Id. at 45-46.
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Resources for the Future states that wind projects have used bank hedges, synthetic

PPAs, and proxy revenue swaps. 519 Resources for the Future claims, however, that these
products would be inaccessible to most wind QFs if fixed energy payments are eliminated.
Resources for the Future argues that solar QFs would have even less access to such
hedging given their smaller size and high transaction costs. Resources for the Future
states that QFs under 5 MW in RTO/ISOs and QFs outside of RTO/ISOs thus would be
unable to obtain financing. 520
322.

Solar Energy Industries states that QFs in RTO/ISO markets without a fixed energy

rate would require a hedging instrument to finance their projects. Solar Energy Industries
further states that QFs outside RTO/ISO markets without a fixed energy rate would be
unable to finance their projects because they would have no access to such hedging
mechanisms. 521 Solar Energy Industries states that the NOPR failed to consider which
markets offer financial products, whether these financial products are available to QFs
outside RTOs/ISOs, and whether these products will be sufficient to provide financing to
QFs. 522
323.

Solar Energy Industries states that financing for QFs differs from financing for

fossil fuel generators because much of the cost of installation is incurred up-front, with

519

Resources for the Future Comments at 6.

520

Id. at 6-7.

521

Solar Energy Industries Comments at 30.

522

Id. at 31.
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virtually no variable costs. Solar Energy Industries states that, because of this difference,
financiers “examine the QF’s projected revenue stream to ensure that the revenue stream
is sufficient to recover the installed costs plus a competitive return.” 523 Solar Energy
Industries reasons that QFs must therefore know in advance their facility’s energy and
capacity values and obtain a legally enforceable contract that fits into common
underwriting models. 524
324.

North Carolina DOJ asserts that allowing avoided cost energy prices to fluctuate

could eliminate fixed-price power sales contracts, thereby making compensation to QFs
more volatile and discouraging renewable energy financing. 525
325.

Distributed Sun agrees with Commissioner Glick’s dissent on the NOPR that

revoking the fixed energy price requirement would halt the construction of most
distributed energy resources. 526 Solar Energy Industries states that it is not aware of a
meaningful number of QFs that have been constructed using capacity rates alone or
capacity rates with variable energy rates. 527
326.

Mr. Mattson argues that a variable rate or a rate based on a projected stream of

revenues during the contract are not long-term contracts. Mr. Mattson argues that this

523

Id.

524

Id.

525

North Carolina DOJ Comments at 3.

526

Distributed Sun Comments at 3.

527

Solar Energy Industries Comments at 28.
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violates legislative intent and precedent and is not viable, suggesting that PURPA requires
avoided cost data to be kept by a utility for public inspection. 528
327.

Western Resource Councils represents that PURPA, in the rural Northern Plains

and Rocky Mountain West, is the only vehicle for small businesses to obtain project
financing and that variable rates undermine the certainty of QFs obtaining financing. 529
328.

Public Interest Organizations assert that the NOPR has no basis to speculate that

the Idaho Commission shortened contract lengths to two years because of the fixed rate
requirement or that it would provide longer contracts if it could require variable energy
rates. 530 According to Public Interest Organizations, the fact that no solar and wind QFs
have been developed since the Idaho Commission set a two year contract length, even
while they are currently entitled to fixed rates, shows that allowing variable rates will
further discourage wind and solar QF development. 531
329.

sPower argues that, even with long-term contracts, QFs will not be viable without

fixed energy rates and explains that, if the Commission seeks to encourage states to offer
longer contract terms, it should just require longer terms. 532

528

Mr. Mattson Comments at 26.

529

Western Resource Councils Comments at 2.

530

Public Interest Organizations Comments at 36.

531

Id. at 35-38.

532

sPower Comments at 11.
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The DC Commission states that, in the jurisdictions where the contract length has

been adjusted to “short-term,” such as Idaho’s two-year contract, 533 further elimination of
the QF fixed price contract option would discourage or eliminate new small renewable
energy facilities entering the markets, which is not consistent with PURPA’s objective of
encouraging the construction of renewable generation. 534
331.

NIPPC, CREA, REC, OSEIA, and Public Interest Organizations argue that the fact

that states have shortened the length of QF contracts in response to fixed energy prices
means that the Commission should require a minimum contract length. 535 Green Power
supports the creation of longer-term standard contract lengths for both cogeneration and
small power production facilities. 536 Green Power recommends that cogeneration
developers are offered 5, 8, or 10-year contracts and that small power producers
developers are offered 10, 15, or 20-year contracts. 537 Mr. Mattson proposes that longterm contracts, defined as 20 years or longer, be available to QFs at their discretion. 538
332.

CARE notes that a purchasing utility’s fixed capacity value may be zero if the state

determines that the electric utility has no need for additional capacity resources. In that

533

DC Commission Comments at 8 (citing NOPR, 168 FERC ¶ 61,184 at P 77).

534

Id.

535

NIPPC, CREA, REC, and OSEIA Comments at 47-48; Public Interest
Organizations Comments at 6-7.
536

Green Power Comments at 2, 10.

537

Id. at 10.

538

Mr. Mattson Comments at 7-9.
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circumstance, there would be no fixed element in an avoided cost contract, which CARE
believes would be inconsistent with the Commission’s rationale justifying variable energy
rate contracts. 539 EPSA similarly argues that, as noted in the NOPR, an electric utility is
not required to pay for QF capacity that the state has determined is not needed. EPSA
claims that the variable rate proposal therefore would create substantial uncertainty for QF
developers and investors in non-ISO/RTO regions. 540
333.

American Biogas argues that LMP prices are not sufficient to sustain existing

biogas projects or to increase their number. 541 Several commenters state that LMP cannot
sustain QFs in general. 542
334.

NIPPC, CREA, REC, and OSEIA argue that the NOPR proposal to base QF pricing

on LMP or Western EIM will limit competition, because QFs will be stuck with no longterm assurance of investment recovery, and thus with no means to finance their projects,
while regulated incumbent utilities will be able to rate-base their generation assets, thus
guaranteeing long-term recovery of their investments. 543 NIPPC, CREA, REC, and
OSEIA maintain that prices for long-term QF contracts should be set by reference to longterm price indices or other indicators that, unlike highly-variable LMP and Western EIM
539

CARE Comments at 4 n.7.

540

EPSA Comments at 12.

541

Biogas Comments at 2.
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BluEarth Renewables Comments at 2; Biological Diversity at 8; Covanta
Comments at 9; Public Interest Organization Comments at 43-44.
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NIPPC, CREA, REC, and OSEIA Comments at 55-56.
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prices, genuinely reflect the long-term costs of generation avoided by the purchasing
utility. 544
iii.
335.

Commission Determination

As an initial matter, the Commission agrees with commenters that PURPA does not

guarantee QFs a rate that guarantees financing. PURPA only requires the Commission to
adopt rules that encourage the development of QFs; it does not provide a guarantee that
any particular QF will be developed or profitable. This is evident from the structure of
PURPA, which caps QF rates at the purchasing utility’s avoided costs rather than
providing for rates that guarantee the recovery of a QF’s costs. The legislative history
confirms that Congress did not intend to guarantee QF financing. As stated in the PURPA
Conference Report, “the Conferees recognize that [QFs] are different from electric
utilities, not being guaranteed a rate of return on their activities generally or on the
activities vis-a-vis the sale of power to the utility and whose risk in proceeding forward in
the [QF] enterprise is not guaranteed to be recoverable.” 545
336.

Notwithstanding that PURPA does not guarantee QF financeability, the

Commission believes that the variable avoided cost energy rate option implemented by
this final rule will still allow QFs to obtain financing.
337.

Before addressing specific comments on this issue, however, we reiterate that we

are not eliminating fixed rate pricing for QFs. Under this final rule, QFs will continue to
544

Id. at 53.

545

Conf. Rep. at 97-98 (emphasis added).
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be able to require fixed avoided cost capacity rates in their contracts and LEOs. Capacity
costs, as relevant here, include the cost of constructing the capacity being avoided by
purchasing utilities as a consequence of their purchases from QFs. As will be discussed
below, a combination of fixed avoided cost capacity rates and variable energy rates can
provide important revenue streams that can support the financing of QFs.
338.

Furthermore, merely because QFs have had access to fixed avoided cost energy

rates does not mean that QFs must have access to such rates to obtain future financing.
Up to now, QFs have had the right under the PURPA Regulations to both fixed capacity
and fixed energy rates, and we understand that most QFs executing long-term contracts
have exercised this right. Commenters insisting that the Commission cannot allow states
the option to impose variable avoided cost energy rates without evidence that QFs have
obtained financing under such contract structures 546 are attempting to impose a standard
that could never be satisfied.
339.

In any event, there is ample evidence outside of the PURPA context demonstrating

that generation projects with fixed capacity rate-variable energy contracts are financeable.
As the Commission explained in detail in the NOPR, since the time of the passage of
PURPA a large new independent power production industry has developed in the United
States. Like QFs, independent power producers sell power at wholesale, and have no
ability to rate-base their facilities or to otherwise recover their costs through regulated

546

See Solar Energy Industries Comments at 28; NIPPC, CREA, REC, and OSEIA
Comments at 29, 46; Harvard Electricity Law Comments at 22, 25-27; Public Interest
Organizations Comments at 6-7, 33-35.
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rates to retail customers, unlike traditional utilities with franchised service territories and
retail customers. Unlike QFs, however, independent power producers have had no right to
require utilities to purchase their power or to impose fixed energy cost pricing in their
power sales contracts. 547
340.

The record shows that, even without the right to require long-term fixed energy

rates, non-QF independent power producers nevertheless have been able to obtain
financing for large amounts of generation capacity, including from renewables. EIA data
shows that, in 2019, approximately 44% of all energy produced by natural gas-fired
generation in the United States was generated by independently owned capacity. 548
Furthermore, EIA data demonstrates that net generation of energy by non-utility owned
renewable resources in the United States grew by almost 700% between 2005 and 2018,
which speaks to the reality that renewable resources are able to acquire financing even
without the right to require long-term fixed energy rates. 549 Based on this data, we find
that the right to require counterparties to pay fixed energy rates is not essential for the
financing of independent power generation capacity.

547

See NOPR, 168 FERC ¶ 61,184 at P 76.

548

EIA, Electric Power Monthly with Data for December 2018, at tbl. 1.7.B
(February 2020), https://www.eia.gov/electricity/monthly/archive/february2020.pdf).
549

Id. P 74 (explaining that net generation of energy by non-utility owned
renewable resources in the United States escalated from 51.7 TWh in 2005 when EPAct
2005 was passed, to 340 TWh in 2018) (citing EIA, Electricity Data Browser,
www.eia.gov/electricity/data/browser).
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We acknowledge that a number of different financing mechanisms were used for

this independent power generation capacity, not all of which will be available to QFs.
Nevertheless, we understand that a standard rate structure employed in the electric
industry is a fixed capacity rate-variable energy rate structure, and that many independent
power production facilities have been financed based on this structure. 550 Accordingly,
record evidence and historical data regarding the financing and construction of significant
amounts of independent power production facilities supports the Commission’s
conclusion that a fixed capacity rate-variable energy rate structure—which will apply in
those states choosing the variable avoided cost energy rate option—also will support
financing of QFs.
342.

For the reasons described below, we do not find compelling the concerns expressed

by some commenters that a fixed capacity rate-variable energy rate construct may not
work for solar and wind resources, which have high fixed capacity costs and minimal
variable energy costs. 551 Similarly, we are not persuaded by comments that point out that

550

American Public Power Association, How New Generation is Funded (Aug. 29,
2018), https://www.publicpower.org/blog/how-new-generation-funded (“Beginning in
2015, merchant generation [in RTOs/ISOs markets] began to increase dramatically from
prior years, amounting to 19.3 percent of new capacity in 2015, 7.2 percent in 2016, and
29.1 percent in 2017.”). In RTOs and ISOs with capacity markets, merchant generators
are compensated through variable energy rates and fixed capacity rates, along with
whatever ancillary service revenues they can earn.
551

See Harvard Electricity Law Comments at 26; Public Interest Organizations
Comments at 33-34; Solar Energy Industries Comments at 30.
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energy rates in typical independent power production contracts are designed to recover the
cost of a facility’s fuel, whereas variable energy rates would provide no such guarantee. 552
343.

As an initial matter, as we have noted, the record demonstrates that the amount of

renewable resources being developed outside of PURPA greatly exceeds the amount of
renewable resources developed as QFs. 553 Renewable resources developed outside of
PURPA may not have a legal right to long-term contracts with fixed energy rates, yet
nevertheless have been able to obtain financing.
344.

The Commission also disagrees with those commenters who assert that, as a

consequence of the above factors, the Commission should “require[] the variable energy
component to be structured in a way that removes market risk from the QF.”554 This
argument runs directly counter to one of the fundamental premises of PURPA, which is
that QFs must accept the market risk associated with their projects by being paid no more
than the purchasing utility’s avoided cost, thereby preventing utility retail customers from
subsidizing QFs. 555 PURPA does not allow the Commission to require QFs to be paid
rates above avoided costs in order to make certain types of QF technologies financeable.
If a state determines that it is necessary to require variable avoided cost energy rates in
552

NIPPC, CREA, REC, and OSEIA Comments at 42-43.

553

See supra P 240.

554

NIPPC, CREA, REC, and OSEIA Comments at 43.

555

See Conf. Rep. at 97-98 (stating that the “risk in proceeding forward in the [QF]
enterprise is not guaranteed to be recoverable”); accord API, 461 U.S. at 416 (holding that
QFs “would retain an incentive to produce energy under the full-avoided-cost rule so long
as their marginal costs did not exceed the full avoided cost of the purchasing utility”).
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order to avoid paying QFs an above-avoided cost rate, which is a bedrock requirement of
PURPA, then the impact this may have on facilities not financeable with a fixed capacity
rate-variable energy rate contract structure is a direct result of the requirements of PURPA
itself. 556 Concerns regarding the alleged mismatch between avoided costs and the costs of
renewable technologies therefore are collateral attacks on the requirements of PURPA
itself, not our proposed implementation of it.
345.

In the NOPR, the Commission noted the availability of various hedging devices

that would allow QFs to fix or limit the variability of a variable avoided cost energy
rate. 557 We acknowledge those comments explaining that hedging tools increase project
expense and may not be available to all QFs. 558 However, the Commission never intended
to suggest that hedging is cost-free or that it would be appropriate for all QFs. The
commenters all agree that hedging is available for at least some QFs. 559 For such QFs,
hedging can help provide energy rate certainty if such certainty is required for financing.

556

See Connecticut Authority Comments at 14 (“[C]ontracted QF rates that take
into account New England market conditions would not deter lenders and investors.
Many QFs have no fuel costs and low variable costs of production; therefore, it is
reasonable to find that these QFs would earn substantial inframarginal rents on energy
sales. Further, QFs may be able to sell RECs and/or participate in other Connecticut
programs.”).
557

NOPR, 168 FERC ¶ 61,184 at P 72.

558

NIPPC, CREA, REC, and OSEIA Comments at 45-46; Resources for the Future
Comments at 6-7; Solar Energy Industries Comments at 30.
559

Id.
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To the extent that certainty is required, then the cost of hedging is a part of the cost of
financing the project that PURPA requires QFs to bear.
346.

Public Interest Organizations cite testimony from the Technical Conference stating

that Southern Company has negotiated non-QF renewable contracts with fixed energy
rates rather than variable energy rates. 560 However, that testimony does not support the
contention that the Commission must provide for fixed avoided cost energy rates for QF
contracts and other LEOs. As the cited testimony notes, Southern agreed to contracts with
longer terms and with fixed energy rates only because the renewable energy developers
agreed to a rate that was 50 to 60 percent of the projected long-term avoided cost. 561
347.

Certain commenters expressed concern that, when a purchasing electric utility is

not avoiding the construction or purchase of capacity as a consequence of entering into a
contract with a QF, under the NOPR’s proposed rules a state could limit the QF’s contract
rate to variable energy payments. 562 However, in that event, the only costs being avoided
by the purchasing electric utility would be the incremental costs of purchasing or

560

Public Interest Organizations Comments at 33-34 (citing NOPR, 168 FERC
¶ 61,184 at P 70 n.114 (citing Tech. Conference, Docket No. AD16-16-000, Tr. 200 (filed
June 30))).
561

Tech. Conference, Docket No. AD16-16-000, Tr. at 200 (filed June 30). The
Commission notes that the PURPA Regulations specifically permit QFs and utilities to
agree to rates that differ from what the PURPA Regulations require. 18 CFR 292.301(b).
As the testimony cited by the Public Interest Organizations suggests, QFs that believe
fixed energy avoided cost rates are required to obtain financing are free to offer rate and/or
other contractual concessions in exchange for a fixed rate.
562

CARE Comments at 4 n.7; EPSA Comments at 12.
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producing energy at the time the energy is delivered. 563 Nothing in PURPA or the
legislative history of PURPA suggests that the Commission should set QF rates so as to
facilitate the financing of new QF capacity in locations where no new capacity is needed.
348.

In the NOPR, the Commission also observed that the variable avoided cost energy

rate proposal might cause states to make other changes to their administration of PURPA
in ways that would improve the financeability of QF projects. Most notably, states that
had limited the length of contract terms because of concerns about overpayments for
energy might be willing to allow longer term contracts if the contracts have variable
avoided cost energy rates. Longer term contracts with fixed avoided cost capacity rates, in
turn, would provide greater revenue assurance to QFs. 564 The comments submitted in
response to the NOPR support our analysis.

563

See, e.g., City of Ketchikan, 94 FERC ¶ 61,293, at 62,061 (2001) (“[A]voided
cost rates need not include the cost for capacity in the event that the utility’s demand (or
need) for capacity is zero. That is, when the demand for capacity is zero, the cost for
capacity may also be zero.”).
564

NOPR, 168 FERC ¶ 61,184 at P 65. Contrary to assertions by some
commenters, the Commission’s conclusion in the NOPR about the possible positive
effects of the variable avoided cost energy rate proposal was not based on speculation. See
Public Interest Organizations Comments at 36. Rather, the Commission relied on
testimony presented at the Technical Conference. See Technical Conference Tr. at 142-43
(Idaho Commission) (“No matter the starting point, allowing QFs to fix their avoided cost
rates for long terms results in rates which will eventually exceed and overestimate avoided
cost rates into the future. The longer the term, the greater the disparity. . . . [The Idaho
Commission] recently reduced PURPA contract lengths to two years in order to correct
the disparity. We didn’t reduce contract lengths to kill PURPA. We did it to allow
periodic adjustment of avoided cost rates.”).
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Further, there is some evidence that variable avoided cost energy rates in contracts

and LEOs could result in longer-term contracts. 565 To be clear, we are not finding that the
variable avoided cost energy rate provision in this final rule will necessarily lead to longer
term contracts and LEOs in every state, nor does our decision to adopt this provision rely
on such a finding. 566 However, the record supports the conclusion that the variable
avoided cost energy rate provision could lead to longer term contracts in at least some
states, and that likelihood provides support for the conclusion that QFs will be able to
obtain financing for their projects under this provision if their costs are indeed below the
purchasing utility’s avoided costs.
h.

Other Claimed Benefits of Fixed Avoided Cost Energy
Rates
i.

350.

Comments

Public Interest Organizations assert that maintaining the requirement to pay QFs

fixed rates serves as a hedge for consumers because QFs, unlike utilities, bear their own
risks and have provided “billions of dollars” in benefits to consumers. Public Interest
Organizations assert that eliminating QFs’ rights to fixed rate contracts ignores these

565

Idaho Commission Comments at 4 (allowing states to set variable QF energy
avoided costs “would allow states to consider longer term contracts without putting
ratepayers at risk”) (citing NOPR, 168 FERC ¶ 61,184 at 5 n.5).
566

We are not finding that variable avoided cost energy rates would be appropriate
only if they cause states to require longer term contracts, and we are not adopting the
suggestion made by certain commenters that the Commission order states to require longer
contract terms. See NIPPC, CREA, REC, and OSEIA Comments at 47-48; Public Interest
Organizations Comments at 6-7; sPower Comments at 11.
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benefits to consumers and puts them at risk. 567 Likewise, Solar Energy Industries portrays
a fixed energy rate as providing a hedge to a utility that the purchasing electric utility may
use as a revenue stream in connected markets. Solar Energy Industries nevertheless
argues that, in order to encourage QF development, the Commission must ensure that QFs
know the energy price at the time of contracting and that utilities publish rates stating the
energy, capacity, and environmental attributes of the QF rate. 568
ii.
351.

Commission Determination

Fixed and variable energy rates each can provide benefits to electric utility

customers. These benefits are the converse of each other: variable avoided cost energy
rates provide protection to customers when energy costs decline, and fixed avoided cost
energy rates provide protection to customers when energy costs increase. By giving the
states the flexibility to choose either variable or fixed avoided cost energy rates in QF
contracts and LEOs, the Commission is giving each state the ability to choose the
protection that is best suited for electric customers in their state, based on each state’s

567

Public Interest Organizations Comments at 45-46 (citing S. Rep. No. 95-442, at
9, 22-23, 33 (1977), as reprinted in 1978 U.S.C.C.A.N. 7903, 7906, 7919-21, 7930;
Public Interest Organizations, Comments, Docket No. AD16-16-000, at 5, 19-21 (Oct. 17,
2018)). In earlier comments in Docket No. AD16-16-000, cited by Public Interest
Organizations in response to the NOPR, Public Interest Organizations asserted that longterm fixed QF contracts often act as a hedge that lowers QF financing expenses, which
benefits ratepayers, and insulates ratepayers from fuel price fluctuations. Public Interest
Organizations, Comments, Docket No. AD16-16-000, at 20-21 (Oct. 17, 2018).
568

Solar Energy Industries Comments at 31-32.
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view of what the future may hold and the likelihood that variable energy avoided costs
will exceed fixed energy avoided costs during the life of a QF contract or LEO.
352.

We acknowledge that fixed avoided energy cost rates can serve as a hedge against

future fuel price increases in a way that protects ratepayers, assuming such price increases
actually occur. Given that PURPA both places an avoided cost cap on QF rates, and
requires that such rates must be just and reasonable to the electric consumers of the
electric utility, we find it is appropriate to provide flexibility to states to decide how to
apportion such risks to their ratepayers in a way that ensures QF avoided energy cost rates
are consistent with PURPA’s requirements (i.e., by using either fixed or variable avoided
cost energy rates to best meet those requirements).
353.

We caution, though, that having made that choice, a state is not free to toggle a

QF’s contractual rate structure back and forth unilaterally from one to the other as
circumstances change; QFs are entitled to the certainty that once a state has made its
choice with respect to a particular QF’s contract or LEO, that QF’s contract or LEO is not
subject to change during the term of that contract or LEO except by mutual consent.
i.

Potential Modifications to NOPR Proposal
i.

354.

Comments

The California Commission, Connecticut Authority, and Massachusetts DPU

support the variable energy rate proposal and suggest that, in addition, states be given the
discretion to require the avoided capacity rate to vary. 569

569

California Commission Comments at 27-28; Connecticut Authority Comments
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In contrast, NIPPC, CREA, REC, and OSEIA urge the Commission, if it allows

variable energy rates, to adopt strict parameters for setting capacity rates in order to
provide some predictability to QFs to allow them to obtain financing. NIPPC, CREA,
REC, and OSEIA recommend that the Commission require forecasted capacity rates be
“offered in a long-term contract of at least 20 years after commencement of sales under
the agreement” for “[a]ll years during the term of the QF’s long-term contract after which
the utility forecasted to be capacity deficit in its load and resource balance, as forecasted
in its resource plan in effect at the time of the legally enforceable obligation” and “[a]ny
time the utility is planning or undertaking actions to acquire a major generation resource
or a major capital investment at an aging facility at the time of creation of the legally
enforceable obligation.” 570
356.

Commissioner O’Donnell urges the Commission to provide additional guidance to

states on the minimum required contract duration that would enable a QF to obtain
financing from investors while providing sufficient ratepayer protections. 571
ii.
357.

Commission Determination

We decline to adopt the California Commission’s, Connecticut Authority’s, and

Massachusetts DPU’s requests to permit a state to require variable avoided cost capacity
rates in addition to variable avoided cost energy rates. There is a fundamental difference

at 14-15; Massachusetts DPU Comments at 8-10.
570

NIPPC, CREA, REC, and OSEIA Comments at 51.

571

Commissioner O’Donnell Comments at 3.
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between avoided energy costs and avoided capacity costs. Unlike avoided energy costs,
which fluctuate with changes in the variable cost of the purchasing utility’s marginal
energy resource, a purchasing utility’s avoided capacity cost is determined at the time the
utility incurs the obligation to purchase capacity from a QF rather than self-build a
capacity resource or enter into a power purchase agreement with a third party. Although a
purchasing utility’s avoided capacity cost may later change as additional capacity
acquisitions are avoided, the cost of the capacity avoided by the purchasing utility as a
consequence of purchasing capacity from a particular QF at a particular moment in time
does not change.
358.

As a simple illustrative example, if a utility is able to avoid constructing a new

generation facility with a capacity cost of $10/MW-month as a result of purchasing power
from a QF, its avoided capacity cost is the $10/MW-month capacity cost that it would
have been incurred to construct the new facility. Once the utility commences its
purchases from the QF, it may not need additional capacity, and its avoided capacity cost
for the next QF would drop to $0/MW-month. It would not be appropriate to then reduce
the original QF’s avoided capacity charge to $0/MW-month, however, because the only
reason that the utility does not need additional capacity is because it already purchased
capacity from the original QF in order to avoid the $10/MW-month capacity cost. That is,
without the purchase from the original QF, the utility would have incurred a capacity cost
of $10/MW-month, and that is the utility’s avoided capacity cost for the term of its
contract with the original QF. It would be inappropriate, in other words, for avoided cost
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capacity rates to change after they are first set at the time a LEO (such as a contract) is
established.
359.

We also decline to adopt the suggestion of NIPPC, CREA, REC, and OSEIA to

adopt additional criteria for establishing avoided capacity costs, including minimum
contract lengths. We believe that the existing rate-setting provisions adequately set out
the criteria that should be considered by a state in determining avoided capacity costs. 572
To the extent that any party believes a state has not appropriately applied these criteria,
that party has recourse to the enforcement provisions of PURPA sections 210(g) and
(h). 573
360.

We decline to specify a minimum required contract length given that it is up to

states to decide appropriate contract lengths in a way that accurately calculates avoided
costs so as to meet all statutory requirements.
8.

Consideration of Competitive Solicitations to Determine Avoided
Costs
a.

361.

NOPR Proposal

The Commission in the NOPR proposed to revise the PURPA Regulations in 18

CFR 292.304 to add subsection (b)(8). In combination with new subsection (e)(1), this
subsection would permit a state the flexibility to set avoided cost energy and/or capacity

572
573

See 18 CFR 292.304(e).

See also Policy Statement Regarding the Commission's Enforcement Role Under
Section 210 of the Public Utility Regulatory Policies Act of 1978, 23 FERC ¶ 61,304.
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rates using competitive solicitations (i.e., requests for proposals or RFPs), conducted
pursuant to appropriate procedures.
362.

The Commission recognized that one way to enable the industry to move toward

more competitive QF pricing is to allow states to establish QF avoided cost rates through a
competitive solicitation process. The Commission previously has explored this issue. In
1988, the Commission issued a notice of proposed rulemaking proposing to adopt
regulations that would allow bidding procedures to be used in establishing rates for
purchases from QFs. 574 That rulemaking proceeding, along with several related
proceedings, ultimately was withdrawn as overtaken by events in the industry. 575
363.

Since then, the Commission held in a 2014 order addressing the specific facts of the

particular competitive solicitation at issue that an electric utility’s obligation to purchase
power from a QF under a LEO could not be curtailed based on a failure of the QF to win
an only occasionally-held competitive solicitation. 576 In a separate proceeding involving a

574

Regulations Governing Bidding Programs, FERC Stats. & Regs. ¶
32,455 (1988) (cross-referenced at 42 FERC ¶ 61,323) (Bidding NOPR); see also
Administrative Determination of Full Avoided Costs, Sales of Power to Qualifying
Facilities, and Interconnection Facilities, FERC Stats. & Regs. ¶ 32,457 (1988) (crossreferenced at 42 FERC ¶ 61,324) (ADFAC NOPR).
575

See Regulations Governing Bidding Programs, 64 FERC ¶ 61,364 at 63,491-92
(1993) (terminating Bidding NOPR proceeding); see also Administrative Determination of
Full Avoided Costs, Sales of Power to Qualifying Facilities, and Interconnection
Facilities, 84 FERC ¶ 61,265 (1998) (terminating ADFAC NOPR proceeding).
576

See, e.g., Hydrodynamics, Inc., 146 FERC ¶ 61,193, at PP 31-35 (2014)
(Hydrodynamics).
Competitive solicitation processes have been used more recently in a number of
states, including Georgia, North Carolina, and Colorado. Georgia’s competitive
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different competitive solicitation, the Commission declined to initiate an enforcement
action where the state competitive solicitation was an alternative to a PURPA program. 577
364.

Given this precedent, the Commission proposed to amend its regulations to clarify

that a state could establish QF avoided cost rates through an appropriate competitive
solicitation process. Consistent with its general approach of giving states flexibility in the
manner in which they determine avoided costs, the Commission did not propose in the
NOPR to prescribe detailed criteria governing the use of competitive solicitations as tools
to determine rates to be paid to QFs, as well as to determine other contract terms. The
Commission stated that states arguably may be in the best position to consider their
particular local circumstances, including questions of need, resulting economic impacts,
amounts to be purchased through auctions, and related issues.
365.

Nevertheless, in considering what constitutes proper design and administration of a

competitive solicitation, the Commission found it was appropriate to establish certain
minimum criteria governing the process by which competitive solicitations are to be
conducted in order for a competitive solicitation to be used to set QF rates. In that regard,
the Commission noted that it has addressed competitive solicitations in prior orders in a

solicitation process is described at Ga. Comp. R. & Regs. 515-3-4.04(3) (2018). North
Carolina’s competitive solicitation process is described at 4 N.C. Admin. Code 11.R8-71
(2018). Colorado’s competitive solicitation process is described at sPower Development
Co., LLC v. Colorado Pub. Utils. Comm’n, 2018 WL 1014142 (D. Colo. Feb. 22, 2018).
577

Winding Creek Solar LLC, 151 FERC ¶ 61,103, reconsideration denied, 153
FERC ¶ 61,027 (2015). But see Winding Creek Solar LLC v. Peterman, 932 F.3d 861 (9th
Cir. 2019).
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number of contexts that provide potential guidance to states and others. For example, the
Commission’s policy for the establishment of negotiated rates for merchant transmission
projects, 578 the Bidding NOPR, and the Hydrodynamics case 579 all suggest factors that
could be considered in establishing an appropriate competitive solicitation that is
conducted in a transparent and non-discriminatory manner.
366.

These factors, as proposed in the NOPR, include, among others: (a) an open and

transparent process; (b) solicitations should be open to all sources to satisfy the purchasing
electric utility’s capacity needs, taking into account the required operating characteristics
of the needed capacity; 580 (c) solicitations conducted at regular intervals; (d) oversight by
an independent administrator; and (e) certification as fulfilling the above criteria by the
state regulatory authority or nonregulated electric utility. The Commission proposed that
a state may use a competitive solicitation to set avoided cost energy and capacity rates,

578

Allocation of Capacity on New Merchant Transmission Projects and New CostBased, Participant-Funded Transmission Projects, 142 FERC ¶ 61,038 (2013).
579

See Hydrodynamics, 146 FERC ¶ 61,193 at P 32 n.70 (citing Bidding NOPR,
FERC Stats. & Regs. ¶ 32,455 at 32,030-42). The Commission notes that, while QFs not
awarded a contract pursuant to an competitive solicitation would retain their existing
PURPA right to sell energy as available to the electric utility, if the state has concluded
that such QF capacity puts tendered after an competitive solicitation was held are “not
needed,” the capacity rate may be zero because an electric utility is not required to pay a
capacity rate for such puts if they are not needed. See Hydrodynamics, 146 FERC
¶ 61,193 at P 35 (referencing City of Ketchikan, 94 FERC ¶ 61,293 at 62,061 (“[A]voided
cost rates need not include the cost for capacity in the event that the utility’s demand (or
need) for capacity is zero. That is, when the demand for capacity is zero, the cost for
capacity may also be zero.”)).
580

See 18 CFR 292.304(e); Windham Solar, 157 FERC ¶ 61,134 at PP 5-6.
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provided that such competitive solicitation process is conducted pursuant to procedures
ensuring the solicitation is transparent and non-discriminatory. The Commission
proposed that such a competitive solicitation must be conducted in a process that includes,
but is not limited to, the factors identified above which would be set forth in proposed
subsection (b)(8).
367.

In addition, the Commission sought comment on whether it should provide further

guidance on whether, and under what circumstances, a competitive solicitation can be
used as a utility’s exclusive vehicle for acquiring QF capacity. 581
b.

Comments
i.

368.

Comments in Opposition

Several commenters oppose the NOPR proposal to allow states the ability to set

avoided cost energy and capacity rates through a competitive solicitation such as an
RFP. 582
369.

Allco states that allowing a state commission to use a competitive solicitation price

is simply giving another tool to a state commission to eliminate QF projects. 583 Allco also
contends that this proposal creates an apples and oranges scenario where a competitive
581

The Commission proposed that, even if a competitive solicitation were used as
an exclusive vehicle for an electric utility to obtain QF capacity, QFs that do not receive
an award in the competitive solicitation would be entitled to sell energy to the electric
utility at an as-available avoided cost energy rate.
582

Allco Comments at 12; Blue Earth Comments at 1-2; Boulder Comments at 6;
CA Cogeneration Comments at 10-11; Green Power Comments at 1-3; Industrial Energy
Consumers Comments at 13.
583

Allco Comments at 12.
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solicitation could be won by solar projects of 80 MWs at a low, steeply discounted price
that may never get built, resulting in a state commission publishing that as an avoided cost
for a 1 MW solar project connected to the distribution system. 584 Allco points to
California’s Renewable Marketing Adjustment Tariff program as an example of a
competitive solicitation price failure. 585
370.

CA Cogeneration states that relying on a competitive solicitation violates PURPA’s

mandatory purchase obligation, and the regulations must always preserve the right of a QF
to negotiate a contract for the purchase of its output at an avoided cost rate. 586 CA
Cogeneration states that reliance on a competitive solicitation also fails to provide the
necessary financial and operational encouragement for combined heat and power. 587
371.

Covanta asserts that the Commission’s proposed competitive solicitation process

would disadvantage technologies like Waste to Energy that are not growing, or are closing
facilities. 588
372.

Southeast Public Interest Organizations argue that, in the states that currently

require some form of competitive solicitation, many utilities do not regularly hold
competitive solicitations, do not make competitive solicitations open to all QFs, or do not

584

Id.

585

Id.

586

CA Cogeneration Comments at 10.

587

Id. at 11.

588

Covanta Comments at 9.
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provide QFs the ability to sell to the utility outside of a competitive solicitation process. 589
Southeast Public Interest Organizations maintain that the competitive solicitation process
can be overly burdensome and costly for smaller facilities. Southeast Public Interest
Organizations assert that no state requires, and no utility conducts, a competitive
solicitation to determine how best to meet the ongoing energy needs that it currently meets
through the operation of its existing generation fleet and market purchases. 590 In
particular, Southeast Public Interest Organizations represent that: (1) Florida does not
require an independent evaluator as part of its competitive solicitation process; (2)
Colorado and Oklahoma allow utilities to apply for waivers of the competitive solicitation
requirement; and (3) North Carolina allows the incumbent utility to participate in the
competitive bidding process and to receive preferential treatment in the form of waiving
post bid security required for any independently owned projects. 591 Southeast Public
Interest Organizations conclude that, while a well-designed and well-implemented
competitive solicitation process could be an appropriate procurement and rate-setting tool
in some cases, competitive solicitations should never be the only way to set rates or for
QFs to sell their output, and close consideration should be given to determinations of

589

Southeast Public Interest Organizations Comments at 26.

590

Id. at 26-27.

591

Id. at 27.
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utility capacity needs that could be manipulated to limit renewable energy
procurements. 592
373.

Mr. Mattson states that precedent and legislative intent remove competitive

solicitations from being a PPA option. 593 Both Mr. Mattson and Two Dot Wind point to
the Commission’s ruling in Hydrodynamics that “requiring a QF to win a competitive
solicitation as a condition to obtaining a long-term contract imposes an unreasonable
obstacle to obtaining a legally enforceable obligation.” 594 Two Dot Wind also states that
competitive solicitations have not worked in Montana, and that the NOPR’s suggestion
that competitive bidding can replace PURPA is not supported by the factual record in
Montana. 595
374.

Industrial Energy Consumers expresses concern that the parameters for competitive

solicitations are not sufficiently developed to ensure a well-structured, fairly administered,
transparent, and non-discriminatory process for procurement, and therefore opposes
allowing a competitive solicitation process to determine avoided costs at this time. 596

592

Id. at 25-26.

593

Mr. Mattson Comments at 23.

594

Id.; Two Dot Wind Comments at 10 (citing Hydrodynamics, 146 FERC
¶ 61,193).
595

Two Dot Wind Comments at 9-10.

596

Industrial Energy Consumers Comments at 13.
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Comments in Support

Several commenters support the NOPR proposal to allow states the ability to set

energy and capacity rates through a competitive solicitation such as an RFP. 597
376.

Multiple commenters, including EEI, NRECA, and the Oregon Commission,

support the notion that the states are in the best position to tailor the competitive
solicitation process to their needs, and that the Commission should not provide detailed
criteria governing the use of competitive solicitations. 598 EEI states that the fact that
competitive solicitations may be used to set avoided costs is an idea nearly as old as
PURPA. 599 EEI also supports the Commission’s proposal for a state to allow a
competitive solicitation to be used as the exclusive vehicle for acquiring QF capacity. 600
NRECA notes that numerous NRECA members have already had success using
competitive solicitations to establish both energy and capacity rates in states where
competitive solicitations are permitted. 601
377.

Growth and Opportunity Center states that competitive solicitation processes, in

place of avoided cost calculations, provide better signals to investors of where their

597

Alaska Power Comments at 1; Distributed Sun Comments at 2; EEI Comments
at 32-33; El Paso Electric Comments at 4; NARUC Comments at 3; NRECA Comments at
11; South Dakota Commission Comments at 2-3.
598

EEI Comments at 32-33; NRECA Comments at 11; Oregon Commission
Comments at 3-4.
599

EEI Comments at 32.

600

Id. at 33.

601

NRECA Comments at 11.
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electricity is most valuable because competitive solicitations reflect more informed
estimates of the real-time needs of electricity consumers. Growth and Opportunity Center
contends that the proposed rule changes, by giving states more latitude to use competitive
solicitations in complying with PURPA, should result in prices for consumers that more
accurately reflect market costs for electricity. 602 Growth and Opportunity Center also
asserts that in states using competitive solicitation processes, nondiscrimination rules
should be enforced to ensure that solicitations are competitive and that no providers
receive preferential treatment. 603
378.

The Michigan Commission states that it recently approved using competitive

solicitations to determine avoided capacity costs for a large electric utility in Michigan.604
The Michigan Commission states that it believes that that recently approved structure
aligns with the Commission’s proposal in the NOPR. 605
379.

Portland General asserts that, because the output of an competitive solicitation

represents a resource’s true market costs, a competitive solicitation is the correct method
to determine avoided cost. 606 Portland General states that, given the competitive nature of
competitive solicitations, bidders are highly motivated, which results in the procurement

602

Growth and Opportunity Center Comments at 9.

603

Id. at 10.

604

Michigan Commission Comments at 4.

605

Id. at 5.

606

Portland General Comments at 11.
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of resources with high benefit-to-cost ratios. Portland General cites as an example its
recent competitive solicitation, which resulted in a $40.70-levelized price and reflects a
combination of technologies (wind, solar, and battery), whereas QFs, which Portland
General asserts provide lower capacity, are currently offered at a $45.19 levelized price
for solar energy. 607
380.

Xcel urges the Commission’s to give the states the option of procuring all needed

capacity through competitive bidding processes. 608 Xcel strongly believes that states must
have the ability to control capacity additions to ensure that customer needs and state
policy goals are met. 609 Xcel explains that in many states, including some in which the
Xcel operating companies operate, resource procurement is accomplished largely through
state-administered IRP processes, which are utilized to ensure a resource mix that meets
the overall public interest in affordable and clean energy. Xcel states that these carefully
calibrated processes can be upset when QFs bring capacity on to a utility’s system that
does not align with the state’s vision of its optimal resource mix and when those QFs also
attempt to collect above-market payments from utilities and therefore customers. Xcel
states that Colorado’s procurement efforts have been so successful that in 2016 more than
400 bids for 238 distinct projects were submitted for Public Service Company of Colorado
alone, and that this process resulted in some of the lowest prices for renewables seen as of

607

Id.

608

Xcel Comments at 10.

609

Id. at 8.
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that date, with a median wind price of $19.30/MWh and a median solar price of
$30.96/MWh. Xcel argues that unsolicited puts by QFs, in contrast, can impede the
ability of states to meet their resource planning goals and can undermine the competitive
markets that states like Colorado have already created or are striving to create. 610
381.

North Carolina Commission Staff states that North Carolina has implemented a

competitive solicitation process for solar energy that complements the PURPA reforms
adopted by the state, with the first solicitation concluding in April 2019.611 North
Carolina Commission Staff states that an independent administrator estimated the initial
nominal savings for the competitive solicitation with a 20-year contract versus traditional
avoided cost pricing to exceed $370 million for the utilities involved. 612
382.

Duke Energy shares its state-specific experience with North Carolina’s competitive

solicitation for renewable energy as a positive example. 613 Duke Energy states that Duke
Energy Carolinas, LLC and Duke Energy Progress, LLC recently completed their Tranche
1 Competitive Procurement of Renewable Energy RFP and procured approximately 550
MW of new solar capacity for 20-year fixed price contract terms at a projected savings of

610

Id. at 9.

611

North Carolina Commission Staff Comments at 3-4.

612

Id. at 4.

613

Duke Energy Comments at 10-12.
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approximately $261 million relative to administratively determined forecasts of avoided
costs over this same period. 614
iii.

Comments Requesting Modifications/Clarifications
(a)

383.

Requests for Clarification and/or Separate
Proceedings

NIPPC, CREA, REC, and OSEIA argue that the NOPR fails to explain (1) whether

the Commission is proposing to merely clarify that a state could use the lowest offer
prices submitted in a competitive solicitation to set the avoided costs of energy and
capacity on a prospective basis for any QF seeking a contract until the next competitive
solicitation, or (2) whether the Commission is proposing a radical change in its precedent
by revising its rules to provide that a QF may only sell under a long-term contract if that
QF wins a competitive solicitation, which NIPPC, CREA, REC, and OSEIA assert would
be contrary to the Hydrodynamics 615 and Winding Creek 616 cases. 617
384.

NIPPC, CREA, REC, and OSEIA request that any requirement to win a

competitive solicitation to obtain a long-term PURPA contract should exempt small
facilities. 618 NIPPC, CREA, REC, and OSEIA further state that the Commission should:
(1) require that the competitive solicitation include no utility-ownership options; or (2) if

614

Id. at 12.

615

Hydrodynamics, 146 FERC ¶ 61,193.

616

Winding Creek Solar LLC v. Peterman, 932 F.3d 861.

617

NIPPC, CREA, REC, and OSEIA Comments at 62-63.

618

Id. at 67.
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utility-owned generation may result, the competitive solicitation must be: (i) administered
and scored (not just overseen) by a qualified independent party, not the utility; (ii) any
utility or utility-affiliate ownership bid must be capped at its bid price and not allowed
traditional cost-plus ratemaking treatment; and (iii) the product sought, minimum bidding
criteria, and detailed scoring criteria must be made known to all parties at the same
time. 619 Additionally, NIPPC, CREA, REC, and OSEIA contend that an option for longterm contracts should remain available for both small QFs and existing QFs outside of a
competitive solicitation. 620
385.

The Michigan Commission states that it would welcome guidance on whether, and

under what circumstances, a competitive solicitation can be used as a utility’s exclusive
vehicle for acquiring QF capacity. 621 Similarly, the Montana Commission recommends
that the Commission provide as much guidance to states as possible regarding the
requirements for transparency and non-discrimination. 622
386.

The California Commission states that the NOPR does not provide states any more

flexibility than they already have, and the Commission’s final order adopting revised
regulations should clearly state this. 623

619

Id.

620

Id. at 67-68.

621

Michigan Commission Comments at 5.

622

Montana Commission Comments at 3.

623

California Commission Comments at 23.
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Several commenters suggest that the Commission should conduct focused

additional processes on this topic. 624 Advanced Energy Economy suggests that the
Commission conduct one or more workshops or technical conferences, to explore in detail
the specific factors that would make a utility competitive solicitation process a truly
competitive process of a “comparative quality” to competitive wholesale energy and
capacity markets. 625 Advanced Energy Economy contends that such workshops or
technical conferences could ultimately be the basis for developing proposed regulations
better guiding the states and electric utilities in implementing open and competitive
solicitation processes to obtain relief from the mandatory purchase obligation under
PURPA section 210(m)(1)(C). 626 Industrial Energy Consumers argues that, if the
Commission seeks to allow states to rely on competitive solicitation processes, the
Commission should undertake a separate inquiry, with necessary technical conferences, to
develop specific parameters to govern such processes. 627 If the Commission relies directly
on competitive solicitation processes in the final rule, Industrial Energy Consumers states
that if, after undertaking the competitive solicitation, the utility rejects all offers and
decides to self-build, then the all-inclusive price of the self-build option should at least

624

Advanced Energy Economy Comments at 13; EPSA Comments at 15-16;
Industrial Energy Consumers Comments at 13-14.
625

Advanced Energy Economy Comments at 13.

626

Id.

627

Industrial Energy Consumers Comments at 13-14.
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establish the avoided cost rate for QFs seeking to develop in that area. 628 EPSA argues
that the Commission should require further proceedings, including another technical
conference, to discuss the protections that would be necessary in order to have a genuinely
level playing field for competitive solicitations. 629
388.

Commissioner Slaughter states that PURPA sits at the intersection of competition

and regulatory policy in an area of vital and urgent interest, and that the Commission
should establish fair, non-discriminatory guidelines for competitive solicitations that
would help states and other stakeholders maximize the benefits of competition from lowcost energy sources, particularly utility-scale renewable energy facilities. 630
Commissioner Slaughter states that such guidelines could form the basis for transitioning
many local markets from administratively determined prices to environments of dynamic
price discovery in which the rapidly decreasing cost of utility-scale renewable energy can
put maximum pressure on both new and pre-existing fossil fuel-based sources of
electricity. 631
389.

EPSA states that the Commission should ensure that competitive solicitations are

properly designed to ensure that QFs have meaningful opportunities to compete against

628

Id. at 14.

629

EPSA Comments at 16.

630

Commissioner Slaughter Comments at 1-2.

631

Id. at 3.
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resources owned by incumbent utilities on a level playing field. 632 EPSA states that the
Commission should use this opportunity to do a full assessment of how competitive
solicitations are working and could be enhanced, while providing continued protections to
prevent discrimination against QFs. 633 EPSA also emphasizes that, regardless of whatever
competitive solicitation rules the Commission ultimately adopts, the Commission must
continue to exercise its “backstop” oversight and enforcement authority to ensure that any
requirements are implemented in a consistent and appropriate manner by individual
states. 634
(b)
390.

Requests Regarding Proposed Criteria

Several commenters requested that the Commission clarify the criteria that

solicitations be conducted at regular intervals. 635 Several commenters request that the
Commission reconsider or remove that criteria. 636 sPower argues that the Commission
should require that such competitive solicitations be conducted at a minimum every two
years. 637 Colorado Independent Energy asserts that competitive solicitations should be
held at regular intervals to test the market, and that the Commission should consider the

632

EPSA Comments at 3.

633

Id. at 14.

634

Id. at 16-17.

635

APPA Comments at 17-18; Basin Comments at 9; Montana Commission
Comments at 3; sPower Comments at 9-10.
636

NorthWestern Comments at 7-8.

637

sPower Comments at 9-10.
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entire market, not just projects 80 MW and under, in evaluating whether there are full and
competitive opportunities. 638
391.

Several commenters oppose the requirement for an independent administrator. 639

APPA argues that the entire PURPA administrative construct is designed to entrust to
state regulatory authorities the responsibility to carry out the duties they are assigned
under the Commission’s regulations. 640 NRECA believes that states are in the best
position to determine the need for “oversight by an independent administrator” and
recommends this criterion be deleted. 641 NRECA requests that, if the Commission retains
the requirement that competitive solicitation processes include some type of oversight,
instead of requiring oversight by an independent administrator, the Commission should
allow states the flexibility to allow electric utilities to retain a third-party consultant for
this purpose. 642 NRECA contends that many cooperatives have long-standing
relationships with third-party consultants that assist the cooperatives in evaluating power
supply options, and requiring those cooperatives to now use some other entity (i.e., the

638

Colorado Independent Energy Comments at 9-12.

639

APPA Comments at 18; NRECA Comments at 11.

640

APPA Comments at 18 (citing 16 U.S.C. 824a-3(f) (expressly calling for state
regulatory authorities and nonregulated electric utilities to implement Commission-issued
PURPA regulations)).
641

NRECA Comments at 11.

642

Id. at 12.

Docket Nos. RM19-15-000 and AD16-16-000

- 224 -

independent administrator) would be disruptive and costly. 643 Colorado Independent
Energy notes that, while independent evaluators are helpful, they are often employed by
utilities and thus sometimes reluctant to offer third party criticism of the bid evaluation
process. 644
392.

The Montana Commission requests clarification of the term “independent

administrator” and “certified” as those terms are used in the proposed revisions to
§ 292.304(b). 645
393.

sPower disagrees that a competitive solicitation should “take into account the

required operating characteristics of the needed capacity” in order to produce accurate
avoided cost rates and recommends that a final rule remove that language from condition
(ii) in the Commission’s list of conditions that a competitive solicitation must meet. 646
394.

Colorado Independent Energy states that, in addition to the guidelines provided in

the NOPR, the Commission should include additional guidelines, including that fairness
of an “all-source” competitive solicitation must also be determined based on bid
evaluation and not just on a competitive solicitation. Colorado Independent Energy
asserts that competitive solicitation submissions can be technology-specific, but not the
evaluation or the analysis of the need to be met by a competitive solicitation. Colorado

643

Id.

644

Colorado Independent Energy Comments at 8.

645

Montana Commission Comments at 3.

646

sPower Comments at 8.
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Independent Energy asserts that a true all-source selection process must allow resource
planning models to optimize among all bids received without bias toward QF-eligible
technologies such as renewable generation or cogeneration. 647
395.

Several commenters stated that competitive solicitations must be assessed using the

criteria set forth in Allegheny. 648 EPSA further states that, while the Allegheny principles
provide a good starting point, additional protections will be required to level the playing
field between independent generators and utilities. 649 R Street asserts that, if an auction
can meet the Allegheny standard, then generators in that state would not be eligible for QF
designations. R Street suggests that QFs should not be able to force their power on utilities
if they lose such fairly administered auctions. 650
396.

Solar Energy Industries asserts that the Commission should require a purchasing

electric utility to provide the state commission, and make available for public inspection, a
post-solicitation report that: (1) identifies the winning bidders; (2) includes a copy of any
reports issued by the independent evaluator; and (3) demonstrates that the solicitation
program was implemented without undue preference for the interests of the purchasing
utility or its affiliates. Solar Energy Industries further assert that the solicitation program

647

Colorado Independent Energy at 2.

648

EPSA Comments at 14-15 (citing Allegheny, 108 FERC ¶ 61,082); R Street Comments
at 3-4; Solar Energy Industries Supplemental Comments, Docket No. AD16-16-000, at 32-37
(filed Aug. 28, 2019).
649

EPSA Comments at 15.

650

R Street Comments at 3-4.
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should include clear details regarding the manner in which the bids will be scored and
clearly specify price and non-price criteria under which bids are evaluated including: (1)
acceptable delivery points and any scoring deductions for delivery to other points; (2)
credit evaluation criteria and development securing requirements; and (3) performance
requirements. 651
397.

Public Interest Organizations argue that the Commission’s proposal does not

require that state competitive solicitation procedures meet the statutory floor established
through PURPA that rates both (1) encourage small power producers and (2) not
discriminate relative to the utility’s own generation and other non-QF generators. 652 To
ensure competitive solicitations actually meet the statutory criteria, the Commission must
ensure that competitive solicitations meet four minimum standards. 653 First, Public
Interest Organizations state that solicitations must account for utility-owned and non-QF
generation and cannot be a limited competition between QFs without the ability to
displace non-QF generation. 654 As an example of an incorrectly-conducted, and
unlawfully-discriminatory, bidding process, Public Interest Organizations cite the Nevada
competitive solicitation process that is limited to QFs to meet a small, segregated portion

651

Solar Energy Industries Supplemental Comments, Docket No. AD16-16-000, at
21 (filed August 28, 2019).
652

Public Interest Organizations Comments at 69-70.

653

Id. at 70.

654

Id.
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of the utility’s energy and unmet capacity requirements. 655 Second, to ensure that QFs
receive the same price that other generation receives, Public Interest Organizations state
that all sources of supply must compete in the competitive solicitation— including the
utility’s own generation. 656 Third, Public Interest Organizations state that the solicitation
process cannot be used in any way to curtail or delay a utility’s obligation to purchase
from QFs. 657 Fourth, the “required operating characteristics of the needed capacity” factor
suggested in the NOPR cannot be used as a surrogate to define characteristics of only nonQF generation or to allow a utility to pick among favored generators. 658
398.

Biogas states that, if QFs are to enter into competitive solicitations as a vehicle for

PURPA, then there must be some correcting for the inequitable tax and regulatory
provisions afforded to incumbent utilities and select renewable technologies, in order to
ensure a fair market opportunity. 659
399.

American Dams requests that QFs competing against a utility that can rate base the

cost of new generation should be entitled to similar valuation provided that QF costs are at
or less than those of the utility. 660

655

Id. at 71-72.

656

Id. at 72.

657

Id. at 72-73.

658

Id. at 73.

659

Biogas Comments at 2.

660

American Dams Comments at 3.
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Other Requests

In their comments to the NOPR, Solar Energy Industries reference their August 28,

2019 comments in Docket No. AD16-16-000, 661 in which they describe the “SEIA
Counterproposal.” That document proposes that, where a utility seeks to meet identified
capacity needs through an open, fairly designed, and independently administered
competitive solicitation: (i) the purchasing electric utility would only have to pay QFs for
capacity to the extent that the purchasing electric utility failed to meet identified need
through the competitive solicitation; and (ii) the QF would be paid for its output (energy
and capacity) at the market rate established through the competitive solicitation process. 662
401.

Solar Energy Industries request that the Commission supplement proposed 18 CFR

292.304(b)(5) to require that: (1) participants are provided with complete and transparent
information regarding transmission constraints, levels of congestion, and interconnections;
and (2) the solicitation is linked with the purchasing utility’s IRP and is conducted for the
entirety of a utility’s anticipated capacity needs. 663
402.

Solar Energy Industries request that the Commission expressly implement

safeguards to prevent utility self-dealing and affiliate abuse, with regard to both price and
non-price terms. 664 Solar Energy Industries reference their previous comments in this
661

Solar Energy Industries Supplemental Comments, Docket No. AD16-16-000,
at 17-40 (filed Aug. 28, 2019).
662

Solar Energy Industries Comments at 38.

663

Id. at 39.

664

Id.
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proceeding, which they state describe practices of PacifiCorp,665 NorthWestern, 666
Duke, 667 and Xcel 668 purportedly showing that these utilities have attempted to reduce
QFs’ ability to sell while simultaneously seeking to build and rate base their own
substantial renewable resources. 669
403.

ELCON states that it continues to see shortcomings in competitive procurement

practices across regions. 670 A current example ELCON provides is Dominion Energy
Virginia’s 2019 RFP which, ELCON argues, limited competition in a manner that all but
guarantees that a Dominion self-build option will prevail because it restricts participation
to new resources only and does not permit an independent third party to evaluate bids. 671
Another example ELCON provides is a recent Entergy Louisiana solicitation through
which a natural gas generating facility was approved despite opposition from Louisiana
industrial consumers who argued that the competitive solicitation was improperly
designed to limit resource options to new construction comparable to a self-build. 672

665

Solar Energy Industries Supplemental Comments, Docket No. AD16-16-000, at
25-28 (filed August 28, 2019).
666

Id. at 28-29.

667

Id. at 29-31.

668

Id. at 21.

669

Solar Energy Industries Comments at 40.

670

ELCON Comments at 27.

671

Id.

672

Id. at 28.
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ELCON asserts that, to be competitive, a competitive solicitation must be

transparent, face independent oversight, have safeguards against affiliate abuse involving
transactions between franchised utilities and their market-based affiliates, and have welldefined technical parameters. 673 ELCON states that experiences with competitive
solicitations thus far expose the challenges of achieving a workably competitive process.
ELCON urges the Commission to set a high bar, with enforcement to verify that a process
is sufficiently competitive. 674
405.

NorthWestern states that it supports the Commission’s proposal to use competitive

solicitations or RFPs to establish avoided capacity costs, but not avoided energy costs,
because NorthWestern believes that an energy-only competitive solicitation has no
relation to the market whereas a capacity competitive solicitation does. 675 NorthWestern
believes that use of a competitive solicitation should be the preferred vehicle for setting
avoided capacity rates for QFs because this will ensure that the capacity is acquired at the
least cost thereby benefiting customers. 676
406.

Institute for Energy Research states that it would go even further than the NOPR

proposal and require that competitive solicitations be the default whenever possible, with
states having to justify case-by-case why a non-competitive solicitation is needed, because

673

Id. at 28-29.

674

Id.

675

NorthWestern Comments at 7.

676

Id.
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solicitation is the best expression of the Congressional mandate to encourage
competition. 677
407.

Harvard Electricity Law states that the NOPR’s proposed 18 CFR

292.304(b)(8)(ii), requiring solicitations must be open to “all sources”—could be read as
inconsistent with the Commission’s CPUC orders 678 and the 2019 CARE v. CPUC
decision. 679 Harvard Electricity Law argues that, if the Commission amends its avoided
cost rules to allow states to set avoided cost rates based on competitive solicitations, it
should clarify that states may set tiered rates, as the Commission and the U.S. Court of
Appeals for the Ninth Circuit has allowed in the above cases. 680
408.

The Oregon Commission recommends that the Commission emphasize the need for

states to have adequate safeguards to protect bidders’ confidential and commercially
sensitive proprietary information when using competitive solicitations to determine or
inform avoided cost rates. 681

677

Institute for Energy Research Comments at 1.

678

Cal. Pub. Utils. Comm’n, 133 FERC ¶ 61,059, clarification and reh’g denied,
133 FERC ¶ 61,059 (2010), reh’g denied, 134 FERC ¶ 61,044 (2011) (CPUC) .
679

Californians for Renewable Energy v. Cal. Pub. Utils. Comm’n, 922 F.3d 929,
937 (9th Cir. 2019) (CARE v. CPUC) (holding that “where a state has [a renewable
portfolio standard (RPS)] and the utility is using a QF’s energy to meet the RPS, the utility
cannot calculate avoided costs based on energy sources that would not also meet the
RPS[,]” which “comports with PURPA’s goal to put QFs on an equal footing with other
energy providers”).
680

Harvard Electricity Law Comments at 31.

681

Oregon Commission Comments at 4.
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sPower states that the issue of using a competitive solicitation process to establish

avoided cost rates has sometimes been conflated with using a competitive solicitation
process to establish a LEO, and sPower encourages the Commission to continue to
analyze these distinct issues separately. 682
410.

Resources for the Future stresses that competitive solicitations alone would

minimize QF costs but would not establish avoided cost rates, which depend on much
more than the cost of QF generation. 683 However, used in concert with forward curves,
Resources for the Future states that competitive solicitations could provide an effective
complementary method. 684
c.
411.

Commission Determination

In this final rule, we affirm the NOPR proposal to revise the PURPA Regulations

to explicitly permit a state the flexibility to set avoided energy and/or capacity rates using
competitive solicitations (i.e., RFPs), conducted pursuant to appropriate procedures in a
transparent and non-discriminatory manner. A primary feature of a transparent and nondiscriminatory competitive solicitation is that a utility’s capacity needs are open for
bidding to all capacity providers, including QF and non-QF resources, on a level playing
field. This level playing field ensures that any QF’s capacity rates that result from the
competitive solicitation are just and reasonable and non-discriminatory avoided cost rates.

682

sPower Comments at 3.

683

Resources for the Future Comments at 8-9.

684

Id. at 9.
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Consistent with our general approach of giving states flexibility in the manner in

which they determine avoided costs, we do not prescribe detailed criteria governing the
use of competitive solicitations as tools to determine rates to be paid to QFs, as well as to
determine other contract terms. States arguably are in the best position to consider their
particular local circumstances, including questions of need, resulting economic impacts,
amounts to be purchased through auctions, and related issues.
413.

In considering what constitutes proper design and administration of a competitive

solicitation, however, we find it appropriate to establish certain minimum criteria
governing the process by which competitive solicitations are to be conducted in order for
an competitive solicitation to be used to set QF rates. These factors, which we proposed
in the NOPR and adopt here, include, among others: (a) an open and transparent process;
(b) solicitations should be open to all sources to satisfy that purchasing electric utility’s
capacity needs, taking into account the required operating characteristics of the needed
capacity; (c) solicitations conducted at regular intervals; (d) oversight by an independent
administrator; and (e) certification as fulfilling the above criteria by the state regulatory
authority or nonregulated electric utility.
414.

We affirm that such competitive solicitations must be conducted in a process

that includes, but is not limited to, the factors identified above that will be set forth in
18 CFR 292.304(b)(8). This rule does not undo any competitive solicitations conducted
prior to the effective date of this final rule that may not have met these criteria. This rule
applies only to competitive solicitations conducted after the effective date of the final rule.
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We also provide modifications and clarifications to the NOPR proposal, as described
below.
i.
415.

Requests for Clarification and/or Separate
Proceedings

As an initial matter, in the NOPR, the Commission addressed competitive

solicitations in two related but distinct contexts. The first, to be discussed in this section,
relates to the proposal to explicitly permit a state the flexibility to set avoided cost energy
and/or capacity rates using competitive solicitations (i.e., RFPs), conducted pursuant to
appropriate procedures. The second, to be discussed below, in section IV.G.2 of this final
rule, concerns the NARUC proposal that urged the Commission to give meaning to
PURPA section 210m(1)(C) by establishing a “yardstick” by which a vertically integrated
utility outside of an RTO or ISO could apply to terminate the mandatory purchase
obligation if it conducts sufficiently competitive RFPs for energy or capacity.
416.

More generally, we support the use of competitive solicitations as a means to foster

competition in the procurement of generation and to encourage the development of QFs in
a way that most accurately reflects a purchasing utility’s avoided costs. We believe that
allowing QFs to compete to provide capacity and energy needs, through a properly
administered competitive solicitation, may help ensure an accurate determination of the
purchasing electric utility’s avoided cost, and therefore result in prices meeting the
PURPA’s statutory requirements. We also believe that it is reasonable for states to choose
to require QFs to be responsive to price signals as to where and when capacity is needed.
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We believe that a properly administered competitive solicitation can help provide such
price signals.
417.

Furthermore, we believe that competitive solicitations may be an especially

appropriate tool for developing competition in the markets outside of RTOs and ISOs,
where there are no organized competitive markets in place where QFs can make sales.
418.

We emphasize, however, that neither the Commission’s current regulations, nor

those adopted in this final rule, require a state or a purchasing electric utility to use a
competitive solicitation to determine avoided cost rates for QFs. Consistent with other
changes in our regulations discussed above, we give states the flexibility to use a properly
structured competitive solicitation for this purpose, but we do not mandate that they do so.
419.

Furthermore, in light of the substantial experience the industry has with

competitive solicitations within and outside of the PURPA context, and the voluminous
comments the Commission has received regarding competitive solicitations, we find that
there is not currently a need for a separate proceeding or additional procedures to address
competitive solicitation issues, such as holding workshops or technical conferences.
Should further procedures appear beneficial in light of actual competitive solicitation
experience under PURPA and the regulations adopted today, such a proceeding may be
appropriate in the future.
ii.
420.

Proposed Criteria

We continue to find that competitive solicitations as discussed in this final rule may

accurately reflect a purchasing electric utility’s avoided costs and ensure that the resulting
rates for winners of such competitive solicitations are consistent with PURPA. A
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competitive solicitation may more accurately value QF capacity over time by subjecting it
to competition with other sources. Such competitive solicitations may provide more
certainty both to QFs regarding when and how often they will be eligible to compete and
to purchasing utilities regarding how they may expect to fulfill their capacity needs.
421.

The Commission clarifies that, if a utility acquires all of its capacity through

properly conducted competitive solicitations (using the factors described above), and does
not add capacity through self-building and purchasing power from other sources outside of
such solicitations, the competitive solicitations could be the exclusive vehicle for the
purchasing electric utility to pay avoided capacity costs from a QF. In this situation, using
properly conducted competitive solicitations as the exclusive vehicle to determine the
purchasing electric utility’s avoided cost capacity rates would allow QFs a chance to
compete to provide the utility’s capacity needs on a level playing field with the utility.
We clarify that it is up to the states to determine whether to require that a utility’s total
planned self-build and power purchase options must compete in the competitive
solicitations, and we will not direct such a requirement here.
422.

If a state decides to require utility self-build and power purchase options to

participate in competitive solicitations, then a QF that does not obtain an award in a
competitive solicitation would have no right to an avoided cost capacity rate more than
zero because the utility’s full capacity needs would have been met by the competitive
solicitation. 685 However, QFs would continue to have the right to put energy to the utility
685

This would be consistent with City of Ketchikan, 94 FERC at 62,061
(“[A]voided cost rates need not include the cost for capacity in the event that the utility’s
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at the as-available avoided cost energy rate because the purchasing utility will still be able
to avoid incurring the cost of generating energy even when it does not need new capacity.
423.

If the state does not require utility self-build and purchase options to participate in

competitive solicitations, then QFs that lose in a competitive solicitation still may have the
right to avoided cost capacity rates more than zero if the state determines that the utility
still has capacity needs after the competitive solicitation that otherwise could be met
through the utility’s self-build or purchase options.
424.

The Commission has held and we reaffirm here that, when capacity is not needed,

the avoided capacity cost rate can be zero. 686 Competitive solicitations conducted
pursuant to the rules adopted in this final rule that are held whenever capacity is needed
provide QFs a level playing field on which to compete to sell capacity. This approach
further shields purchasing electric utilities from situations like those explained by Xcel,
where QFs could simply sit out the competitive solicitation process (or participate but not
have their bids accepted), but then seek to sell capacity to the purchasing electric utility
and to receive a separate higher administratively-determined avoided cost rate including
an avoided cost capacity rate, and even potentially displace non-QF competitive

demand (or need) for capacity is zero. That is, when the demand for capacity is zero, the
cost for capacity may also be zero.”).
686

Id. at 62,061 (“[A]voided cost rates need not include the cost for capacity in the
event that the utility’s demand (or need) for capacity is zero. That is, when the demand for
capacity is zero, the cost for capacity may also be zero.”).
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solicitation winners. 687 This approach benefits ratepayers because allowing QFs to
compete in properly conducted, competitive solicitations that are held whenever capacity
is needed allows the purchasing utility to obtain needed capacity efficiently. To be clear,
the competitive solicitation is not to be a means to determine a QF’s right to put asavailable energy to the utility. But the competitive solicitation can be the means to
determine what, if any, rate the QF will be paid for capacity.
425.

Multiple commenters point out that using competitive solicitations could be a

beneficial way to carry out the Congressional intent behind PURPA. However, many of
these same commenters claim that the competitive solicitations carried out to date do not
live up to this standard. In other words, commenters assert that the competitive
solicitations conducted to date have often not been properly conducted and instead have
been unfair. As described above, assertions about specific states’ competitive solicitation
processes include that:
-

the competitive solicitations conducted in Florida are unfair because they do not
require an Independent Evaluator as part of the competitive solicitation process; 688

-

the competitive solicitations conducted in Colorado and Oklahoma are unfair
because purchasing electric utilities are allowed to apply for waivers of the
competitive solicitation requirement; 689

687

See Xcel Comments at 2-3, 9-10.

688

Southeast Public Interest Organizations Comments at 27.

689

Id.
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the competitive solicitations conducted in North Carolina are unfair because the
incumbent purchasing electric utility can receive preferential treatment in the form
of waivers of the post bid security otherwise required for any independently owned
projects; 690 and

-

the competitive solicitations conducted in Nevada are unfair because the process is
limited to QFs to meet a small, segregated portion of the utility’s energy and unmet
capacity requirements. 691

426.

Commenters also make assertions about unfair practices of purchasing electric

utilities, including that the purchasing electric utilities have attempted to reduce QFs’
ability to sell while the purchasing electric utilities are simultaneously seeking to build
and rate base their own substantial renewable resources.
427.

The criteria proposed in the NOPR were aimed at ensuring that competitive

solicitations are conducted fairly. In this final rule, the Commission finds that, in order to
use the results of a competitive solicitation to set avoided cost rates, the competitive
solicitation must be conducted in a transparent and non-discriminatory manner. Such a
competitive solicitation must be conducted in a process that includes, but is not limited to,
the following factors: (i) the solicitation process is an open and transparent process that
includes, but is not limited to, providing equally to all potential bidders substantial and
meaningful information regarding transmission constraints, levels of congestion, and

690

Id.

691

Public Interest Organizations Comments at 71-72.
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interconnections, subject to appropriate confidentiality safeguards; (ii) solicitations must
be open to all sources, to satisfy that purchasing electric utility’s capacity needs, taking
into account the required operating characteristics of the needed capacity; (iii) solicitations
are conducted at regular intervals; (iv) solicitations are subject to oversight by an
independent administrator; and (v) solicitations are certified as fulfilling the above criteria
by the relevant state regulatory authority or nonregulated electric utility through a postsolicitation report.
428.

Without judging the competitive solicitations conducted to date, we find that

henceforth any competitive solicitation that does not comply with these factors will be
viewed as not transparent and discriminatory, and not a basis for either setting the avoided
cost capacity rate that a QF may charge the purchasing electric utility or limiting which
generators can receive a capacity rate. Phrased differently, we will presume that any
future competitive solicitation that does not comply with the factors adopted in this final
rule does not comply with the Commission’s regulations implementing PURPA.
429.

In addition, to further promote fairness, the Commission makes several

clarifications, as described below.
430.

We clarify that competitive solicitations must also be conducted in accordance with

the Allegheny principles under which the Commission evaluates a competitive solicitation:
(1) transparency, a requirement that the solicitation process be open and fair;
(2) definition, a requirement that the product, or products, sought through the competitive
solicitation be precisely defined; (3) evaluation, a requirement that the evaluation criteria
be standardized and applied equally to all bids and bidders; and (4) oversight, a
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requirement that an independent third party design the solicitation, administer bidding,
and evaluate bids prior to selection. 692 While the NOPR’s proposed guidelines for
competitive solicitations were generally inclusive of the Allegheny principles, in order to
more precisely define what is and what is not a properly conducted competitive
solicitation that can be used to determine what generators will be entitled to an avoided
cost capacity rate, and what that rate will be, we specifically clarify here that the
Allegheny principles apply as well.
431.

We also revise the proposed language in 18 CFR 292.304(d)(8)(i) to clarify that

participants must be provided with substantial and meaningful information regarding
transmission constraints, levels of congestion, and interconnections, subject to appropriate
confidentiality safeguards. We believe that it is important that all participants in the
competitive solicitation have access to these data as a necessary predicate for a
nondiscriminatory competitive solicitation process, and we find that requiring that this
information be provided will help ensure that a competitive solicitation is open and
transparent. We acknowledge the risk that competitive solicitation participants could use
this information to gain a competitive advantage that could be used outside of the
competitive solicitation, but find that this risk can be minimized through the use of nondisclosure agreements and placing reasonable limits on those persons permitted to review
the information, just as is done in other Commission proceedings where this issue arises.

692

Allegheny, 108 FERC ¶ 61,082 at P 18.
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We also clarify that the requirement that the competitive solicitation process be

open and transparent includes that the electric utility provide the state commission, and
make available for public inspection, a post-solicitation report that: (1) identifies the
winning bidders; (2) includes a copy of any reports issued by the independent evaluator;
and (3) demonstrates that the solicitation program was implemented without undue
preference for the interests of the purchasing utility or its affiliates. We find this
consistent with the requirement that competitive solicitations be open and transparent, to
not only ensure that utilities are not discriminating against QFs, but also to help all
stakeholders and the public at large better understand the utility’s competitive solicitation
processes and thus to be confident in the fairness of the process and of the results.
433.

Regarding the requirement that solicitations must be open to all sources to satisfy

the purchasing electric utility’s capacity needs, taking into account the required operating
characteristics of the needed capacity, we decline to remove the phrase “taking into
account the operating characteristics of the needed capacity.” There may be times when a
utility needs capacity with specific attributes, such as specific ramping capability, that
cannot be filled by certain types of generators. However, we agree with Public Interest
Organizations that this phrase may not be used to define characteristics of only non-QF
generation or to allow a utility to select favored generators. 693
434.

We decline to be overly prescriptive as to what constitutes “regular intervals.” In

general, utilities should be reviewing their capacity needs frequently, and the state or

693

Public Interest Organizations Comments at 73.
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nonregulated electric utility is in the best position to determine the frequency of that
review. However, there may be times when a utility’s review of capacity needs reveals
that no capacity is needed, and it would not make sense for a competitive solicitation to be
mandated at such a time.
435.

We similarly decline to be overly prescriptive as to what constitutes an

“independent administrator.” Commenters argue on both sides whether the NOPR
proposal goes too far or not far enough. On the one hand, NRECA argues that states are
in the best position to determine the need for oversight by an independent administrator
and recommends this criterion be deleted. 694 On the other hand, Colorado Independent
Energy notes that independent administrators are often employed by utilities and thus
sometimes reluctant to offer third party criticism of the bid evaluation process. 695 We
clarify that the independent administrator, who is responsible for administering the
competitive solicitation, must be an entity independent from the purchasing electric utility
in order to help ensure fairness. Whether the entity is called an independent administrator
or a third-party consultant, the substantive requirement of this factor is that the
competitive solicitation not be administered by the purchasing electric utility itself or its

694

NRECA Comments at 11. In this final rule, we note, for ease of readability we
have used the word “state” to refer to both state regulatory authorities and to nonregulated
electric utilities. Thus, in the context of nonregulated electric utilities in particular, to say
that the “state” can fairly administer the competitive solicitation is to say that the
nonregulated electric utility can, essentially, be both the purchasing electric utility and
potentially the independent administrator of its own competitive solicitation. That is a
result we cannot countenance.
695

Colorado Independent Energy Comments at 8.
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affiliates, but rather by a separate, unbiased, and unaffiliated entity not subject to being
influenced by the purchasing utility. We recognize, however, that such an independent
administrator will need to be selected and paid. Though we are not directing a process, we
note that the selection and payment could be done under the auspices of a state regulatory
authority or by mutual agreement between the utility and the competitive solicitation
participants.
436.

In response to the Montana Commission’s request for clarification as to what

“certified” means within the guideline that requires certification of the competitive
solicitation by the state regulatory authority or nonregulated electric utility as fulfilling the
above criteria, we clarify that, after a thorough review of the competitive solicitation
procedures used and the competitive solicitation results, certification of the competitive
solicitation requires a written, formally-issued finding by the state that the competitive
solicitation and its results comply with PURPA and this Commission’s PURPA
regulations – and must include the independent administrator’s report to the same effect.
437.

We decline at this time to add any additional requirements for competitive

solicitations. We continue to believe that states may be in the best position to consider
their particular local circumstances. We think that the guidelines adopted here, in
conjunction with the Allegheny principles and other clarifications made here, provide an
adequate framework for competitive solicitations to be conducted efficiently, transparently
and in a nondiscriminatory manner.
438.

We also clarify that, if a competitive solicitation is not conducted fairly and in

accordance with the guidelines here, then an aggrieved entity may challenge the state’s
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competitive solicitation in the appropriate forum, which could include any one or more of
the following: (1) initiating or participating in proceedings before the relevant state
commission or governing body; (2) filing for judicial review of any state regulatory
proceeding in state court (under PURPA section 210(g)); or, alternatively (3) filing a
petition for enforcement against the state at the Commission and, if the Commission
declines to act, later filing a petition against the state in U.S. district court (under PURPA
section 210(h)(2)(B)).
iii.
439.

Other Requests

We decline to grant Solar Energy Industries request to require that solicitations be

linked with the purchasing electric utility’s IRP. Where a state has an IRP,696 it may make
sense to link the competitive solicitation processes with the IRP so that the competitive
solicitation is conducted for the entirety of a utility’s anticipated capacity needs. On the
other hand, IRPs may come in a variety of forms. For example, an IRP may merely be a
general projection of short- and long-term load growth and potential resources to meet
such growth, and each generation project may be subject to specific approval based on
actual specific need. In order to provide states flexibility in conducting these processes,
we will not require such links between competitive solicitations and IRPs, although such
links certainly are permitted if a state deems it to be appropriate.

696

16 U.S.C. 2621(a), (d)(7) (requiring states to consider whether to employ
integrated resource planning).
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Regarding facilities not designed primarily to sell electricity to the purchasing

electric utility, such as waste to power small power production facilities and cogeneration
facilities, we find that an exemption from competitive solicitation processes is
unnecessary. We do not exempt small power production facilities from the competitive
solicitation process; we are not persuaded that such an exemption is appropriate given that
exempting large classes of small power producers could frustrate the price discovery
function of the competitive solicitation. A large number of exempted small facilities
could disrupt the competitive solicitation process. We clarify, however, that QFs whose
capacity is 100 kW or less already are entitled to standard rates regardless of whether they
compete in a competitive solicitation and we do not change that regulation in this final
rule. 697 Given that we view competitive solicitations as an important price discovery tool
and that states already are required to establish standard rates for such entities, there is no
need to determine prices for QFs at 100 kW or less through a competitive solicitation.
441.

The Commission clarifies that any competitive solicitation conducted may not

force alteration of existing QF contracts. A QF receiving a capacity payment is entitled to
that payment for the duration of the term of its contract, and a competitive solicitation is
necessarily forward looking based on the results of that auction.

697

See 18 CFR 292.304(c).
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NOPR Proposal

The Commission in the NOPR proposed to add regulatory text at the end of

§ 292.303(a) of the PURPA Regulations to provide that a utility’s purchase obligation
may be reduced to the extent the purchasing electric utility’s supply obligation has been
reduced by a state retail choice program. The Commission stated that it was reasonable
for electric utilities’ PURPA capacity purchase obligations to be reduced to the extent
retail choice reduces their supply obligations. To the extent Provider of Last Resort
(POLR) supplies are obtained through solicitations having a particular contract term such
as one year, the Commission proposed that the length of the utility’s PURPA purchase
contract should match the term of the POLR supply solicitation contracts in order to more
accurately reflect the utility’s avoided costs.
443.

The Commission proposed, through this change, to provide that state regulatory

authorities and nonregulated electric utilities have flexibility to respond to the possibility
that, over time, a utility’s POLR supply obligation may decrease (or increase). The
Commission intended that this proposal would apply prospectively from the effective date
of a final rule and would not disturb contracts in effect at the time the utility’s supply
obligation is reduced.
2.
444.

Comments

APPA, DTE Electric, EEI, Institute for Energy Research, NorthWestern, NRECA,

Pennsylvania Commission, Portland General, and We Stand for Energy filed comments in
support of the Commission’s proposal to provide that the purchase obligation may be
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reduced to the extent the purchasing electric utility’s supply obligation has been reduced
by a state retail choice program. 698
445.

New England Small Hydro, NIPPC, CREA, REC, and OSEIA, and Public Interest

Organizations filed opposing comments arguing that the Commission lacks the statutory
authority to implement this proposal because the Commission lacks discretion to reduce
an electric utility’s mandatory purchase obligation except through PURPA section
210(m). 699 New England Small Hydro claims that PURPA section 210(a) clearly states
that electric utilities must purchase the electric energy from QFs, and that the Commission
does not have the authority to deviate from the statute. 700 NIPPC, CREA, REC, and
OSEIA argues that the Commission’s existing regulations adequately address the concern
at issue because any reduction in the long-term capacity needs of the utility due to retail
access should be reflected in avoided capacity rates offered to QFs. 701 Public Interest
Organizations claim that the Commission proposes to remove state authority by requiring
QF contracts with a POLR to match the term of the POLR’s other supply contracts. 702
698

APPA Comments at 20; DTE Electric Comments at 4-5; EEI Comments at 4142; Institute for Energy Research Comments at 1-2; NorthWestern Comments at 8;
NRECA Comments at 13-14; Pennsylvania Commission Comments at 6-7; Portland
General Comments at 12-13; and We Stand Comments at 1.
699

New England Small Hydro Comments at 15-16; NIPPC, CREA, REC, and
OSEIA Comments at 68-69; and Public Interest Organizations Comments at 74-75.
700

New England Small Hydro at 16 (citing Chevron U.S.A., Inc. v. Nat. Res. Def.
Council, 467 U.S. 837 (1984)).
701

NIPPC, CREA, REC, and OSEIA Comments at 69.

702

Public Interest Organizations Comments at 74.
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Public Interest Organizations also state that even if the Commission had such authority,
there is no evidence in the record to support matching QF contract lengths with a POLR’s
other supply contracts. Public Interest Organizations also assert that the Commission’s
proposal unlawfully discriminates against QFs to the extent that it fails to treat QF
contracts in parity with any of a POLR’s other supply contracts. 703
446.

Biogas and Covanta argue that the rationale for this proposal is unclear and that the

NOPR fails to justify the reduction of a utility’s obligation to purchase QF power based on
the amount of any non-utility generator’s supply into the utility’s service territory. 704
Covanta states that the NOPR incorrectly concludes that all public power is renewable
power. 705 Biogas and Covanta assert that the existence of a competitive retail market does
not mean there is a competitive retail market for biogas or waste-to-energy QFs. 706
Biogas and Covanta also argue that the NOPR would reduce that already limited market
by providing greater leverage to the purchasing electric utility, and urge the Commission
to remove barriers to local government options for energy purchase rates.
447.

Ohio Commission Energy Advocate states that under Ohio law, an electric

distribution utility is required to provide consumers within its certified territory a standard
service offer of all competitive retail electric services necessary to maintain essential

703

Id. at 75.

704

Biogas Comments at 2; Covanta Comments at 9.

705

Covanta Comments at 9.

706

Biogas Comments at 2; Covanta Comments at 9-10.
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electric services to customers, including a firm supply of electric generation services. 707
Ohio Commission Energy Advocate claims that all PUCO-regulated electric distribution
utilities satisfy this obligation through competitive solicitation for default service within
the context of an electric security plan. 708 Ohio Commission Energy Advocate believes
that the electric distribution utility should retain the full purchase obligation because the
regulated utility maintains the obligation to serve as the POLR for all “wires-connected”
customers. 709 Ohio Commission Energy Advocate also states that it is concerned by the
lack of alternatives to the mandatory purchase obligation and would question any
interpretation of PURPA that contemplates a scenario where no entity has a purchase
obligation for a QF. 710
448.

ELCON, California Utilities, Chamber of Commerce, Connecticut Authority, and

Michigan Commission request further clarification on how the Commission’s proposal
will be implemented. ELCON states that industrial customers conditionally support the
reduction in obligation to purchase based on a state retail choice program, subject to the
development of clear and enforceable criteria that exclude mandatory purchase obligation
relief for default supply obligations that utilities meet with their own generation. 711

707

Ohio Commission Energy Advocate Comments at 5.

708

Id. at 6.

709

Id. at 6-7.

710

Id.

711

ELCON Comments at 19.
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Similarly, California Utilities state that because of the various ways states have developed
restructured retail markets, the Commission should provide additional guidance as to the
various ways that state commissions can address load reductions due to retail choice while
protecting legacy utilities. 712 California Utilities explain that they need Commission
guidance to ensure that cost recovery for past and future mandated QF purchases is
equitable to the remaining retail customers in the legacy utilities’ distribution service areas
and that future PURPA mandates or costs are fairly allocated consistent with costcausation principles. 713 Chamber of Commerce states that the Commission should clarify
that the reduction in a utility’s QF purchase obligation is measured against the amount of a
utility’s load that has elected an alternative supplier, as opposed to eligible load. 714
Chamber of Commerce claims that in certain states, only a portion of an electric utility’s
load is eligible to select an alternative electricity supplier and that such percentage would
serve as the limit for any corresponding reduction in a utility’s QF purchase obligation.
Michigan Commission states that its retail choice program caps retail choice at 10 percent
of an electric utility’s retail customer demand, and seeks clarification on (1) whether the
reduction in a utility’s purchase obligation would equal the reduction in its supply
obligation, be based on the percentage of its customer demand participating in the state’s

712

California Utilities Comments at 5.

713

Id. at 7.

714

Chamber of Commerce Comments at 5.
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retail choice program, or some other metric; and (2) how fluctuations in the state’s retail
choice program and resulting purchase obligation should be addressed. 715
449.

Connecticut Authority supports the proposal to modify distribution utilities’ must-

purchase obligations. 716 Connecticut Authority states that since Connecticut’s electric
industry restructuring, distribution utilities’ purchases of QF output have not been used to
serve retail customers, rather the distribution utility acts as an intermediary selling output
into the New England markets. Connecticut Authority asserts that the Commission should
clarify that the state regulatory authority is responsible for determining the appropriate
adjustment to the distribution utility’s must-purchase obligation and providing notice of
such determination to the Commission. 717
450.

Connecticut Authority claims that QF output is different from, and cannot be

substituted in for, distribution utility-provided default standard or last resort services.
Connecticut Authority explains that standard service is procured in six-month tranches,
last resort service is procured in three-month tranches, and that distribution utilities do not
self-manage their default service supply portfolios. 718
451.

Connecticut Authority states that while it agrees that matching the contract terms

for default service supply and QF supply could potentially reduce the burden of over-

715

Michigan Commission Comments at 5-6.

716

Connecticut Authority Comments at 16.

717

Id. at 17.

718

Id.
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estimated avoided costs and give states flexibility to respond quickly to changes to a
distribution utility’s default supply obligation, the Commission should not mandate any
term length for the mandatory purchase obligation. 719 Instead, Connecticut Authority
asserts that the Commission should allow the state to establish the term based on statespecific circumstances.
452.

California Utilities request that the Commission reaffirm that all alternative retail

suppliers, including Electric Service Providers (ESP) and Community Choice Aggregators
(CCA), are electric utilities subject to the PURPA purchase obligation.720 California
Utilities explain that ESPs and CCAs are the two types of entities that California allows to
sell power to retail customers in the distribution service territories of CPUC-regulated
utilities, and argues that such entities meet the definition of electric utility used in
PURPA. 721
453.

California Utilities state that the Commission should clarify that a state has no

authority to exempt any traditional or alternative retail supplier from the PURPA
mandatory purchase obligation in order to ensure QFs that there is a robust market to sell
their energy and capacity to entities that actually serve load in the event a legacy utility is
relieved of all or part of its PURPA obligations. 722 California Utilities also state that the

719

Id. at 18.

720

California Utilities at 9.

721

Id. at 9-10.

722

Id. at 11.
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Commission should clarify that alternative retail suppliers must make avoided cost
information publicly available to allow QFs to locate and identify potential buyers that
may have higher avoided costs than legacy utilities that have lost load and may no longer
have capacity needs.
454.

California Utilities argue that for states such as California that allow alternative

retail suppliers to opt out of procuring capacity and require legacy utilities to provide
capacity on their behalf, it would be unfair for legacy utilities to pay a QF any amount for
energy greater than the LMP unless the price differential for which the legacy utility can
sell the energy in the market is paid for by the alternative retail supplier that was short on
capacity. 723 California Utilities explain that this would prevent cost shifts to customers
who remain with the legacy utility such that all costs associated with the mandatory
PURPA purchases made by the legacy utility on behalf of the alternative retail supplier
would be borne by customers of the alternative retail supplier. 724 California Utilities also
argue that the Commission should clarify that if legacy utilities are required to procure
capacity from QFs on behalf of alternative retail suppliers, states must require alternative
retail suppliers to pay for such QF purchases at the avoided cost rate set by the state for
the legacy utility for capacity.
455.

California Utilities urge the Commission to adopt a stranded cost regulation

addressing PURPA obligations incurred by legacy utilities that lose load to retail

723

Id. at 12.

724

Id. at 13.
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competition consistent with the cost recovery guarantee in PURPA section
210(m)(7)(A). 725 California Utilities argue that such regulation should be clear that
prudently incurred costs include any costs associated with a purchase under a statemandated contract. California Utilities propose new language to § 292.304(g) regarding
implementation of the cost recovery mandate in section 210(m)(7)(A) of PURPA stating,
in part, that “[a] state commission may not find any costs associated with any legally
enforceable obligation that it has imposed on an electric utility imprudent.” 726
3.
456.

Commission Determination

In this final rule, we decline to adopt the proposed regulation permitting states with

retail competition to allow relief from the purchase obligation. We instead clarify that the
Commission’s existing PURPA Regulations already require that states, to the extent
practicable, must account for reduced loads in setting QF rates.
457.

Specifically, 18 CFR 292.304(e)(3) already does and will continue to allow states,

when setting avoided cost rates, to take into account “the ability of the electric utility to
avoid costs, including the deferral of capacity additions.” We regard this existing
regulation as allowing a state to consider reductions in a purchasing electric utility’s
supply obligations given retail competition and the purchasing electric utility’s POLR
obligations under state law. We further clarify that this clarification is not intended to be
reflected as a MW-for-MW reduction (or increase) based on yearly changes in load and

725

Id. at 14.

726

Id. at 15.
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therefore does not and may not serve to terminate a purchasing utility’s mandatory
purchase obligation under PURPA section 210(a). 727
D.

Evaluation of Whether QFs are at Separate Sites
1.

Rebuttable Presumption of Separate Sites
a.

458.

NOPR Proposal

The Commission proposed to allow entities challenging a QF certification to rebut

the presumption that affiliated facilities located more than one mile apart are considered to
be separate QFs. The Commission proposed that this change would be effective as of the
date of the final rule, which means that such challenges could only be made to QF
certifications and recertifications that are submitted after the effective date of the final rule
in this proceeding.
459.

The Commission proposed that an entity can seek to rebut the presumption only for

those facilities that are located more than one mile apart and less than 10 miles apart. The
Commission believed that, just as there are some facilities that may be so close that it is
reasonable to irrebuttably treat them as a single facility (those a mile or less apart), so
there are some facilities that are sufficiently far apart that it is reasonable to treat them as
irrebuttably separate facilities. 728 That latter distance, the Commission believed, is 10
miles or more apart. Thus, if two affiliated facilities are one mile or less apart, they would

727
728

18 CFR 292.304(e)(3).

NOPR, 168 FERC ¶ 61,184 at P 101. As discussed in detail in section IV.D.1.d
below, this final rule will change the references to “separate facilities” or “the same
facility” to “at separate sites” or “at the same site.”
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continue to be irrebuttably presumed to be a single facility at a single site. If affiliated
facilities are 10 miles or more apart, they would be irrebuttably presumed to be separate
facilities at separate sites.
460.

The Commission proposed that if affiliated facilities are more than one mile apart

and less than 10 miles apart, there would still be a presumption, but it would be a
rebuttable presumption, that they are separate facilities at separate sites. Purchasing
electric utilities and others thus would be able to file a protest attempting to rebut the
presumption for facilities more than one mile apart and less than 10 miles apart and argue
that they should be treated as a single facility. The Commission could also act sua sponte.
The Commission proposed that self-certifications will remain effective after a protest has
been filed, until such time as the Commission issues an order revoking the certification.
461.

The Commission proposed allowing an entity seeking QF status to provide further

information in its certification (both self-certification and application for Commission
certification), to preemptively defend against rebuttal by asserting factors that
affirmatively show that the affiliated facilities are indeed separate facilities at separate
sites. 729 Anyone challenging the QF certification would be allowed to assert factors to
show that the facilities are actually part of the same, single facility.

729

While a QF with a net power production capacity of 1 MW or less is not
required to formally certify its QF status (either through a self-certification or application
for Commission certification), if the QF’s status is later challenged (i.e., by a petition for
declaratory order), the QF would be able to respond by affirmatively demonstrating that
its facilities are not located at the same site as other affiliated facilities and thus that the
QF does not exceed the 80 MW size limitation.
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The Commission proposed limiting protests challenging QF status by requiring any

entity filing a protest to specify facts that make a prima facie demonstration that the
facility described in the self-certification, self-recertification, or Commission certification
does not satisfy the requirements for QF status. General allegations or unsupported
assertions would not be a basis for denial of certification. The Commission further
proposed limiting protests to QF status by requiring that once the Commission has
affirmatively certified an applicant’s QF status through either a Commission certification
proceeding or in response to protests challenging QF status, any later protest to a QF’s
existing certification asserting that facilities further than one mile apart are part of a single
QF must demonstrate changed circumstances that call into question the continued validity
of the earlier certification.
463.

The Commission proposed that physical and ownership factors may be asserted to

rebut or defend against rebuttal. Noting that no single factor would be dispositive, the
Commission proposed the following factors: (1) physical characteristics including such
common characteristics as: infrastructure, property ownership, interconnection
agreements, control facilities, access and easements, interconnection facilities up to the
point of interconnection to the distribution or transmission system, collector systems or
facilities, points of interconnection, motive force or fuel source, off-take arrangements,
property leases, and connections to the electrical grid; and (2) ownership/other
characteristics, including such characteristics as whether the facilities in question are:
owned or controlled by the same person(s) or affiliated persons(s), operated and
maintained by the same or affiliated entity(ies), selling to the same electric utility, using
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common debt or equity financing, constructed by the same entity within 12 months,
managing a power sales agreement executed within 12 months of a similar and affiliated
facility in the same location, placed into service within 12 months of an affiliated project’s
commercial operation date as specified in the power sales agreement, or sharing
engineering or procurement contracts. The Commission solicited comments on whether
the Commission should rely on some or any of these factors, or other factors, or whether
the various factors should be considered together and weighed.
464.

The Commission stated that it will continue to rely on its definition of “affiliate”

provided in 18 CFR 35.36(a)(9), and noted that subsection (iii) provides that the
Commission may determine, after appropriate notice and opportunity for hearing, that a
person stands in such relation to a specified company that there is likely to be an absence
of arm’s-length bargaining in transactions between them as to make it necessary or
appropriate in the public interest or for the protection of investors or consumers that the
person be treated as an affiliate. 730 The Commission intended, when applying its rules on
separate facilities, to consider this provision of its regulations, when entities otherwise
would not be deemed affiliates under the other provisions of the definition, to determine
whether a person nevertheless should be treated as an affiliate. In doing so, the
Commission stated that it could take into consideration many of the same factors that
would reasonably be considered in evaluating whether facilities located over one and less
than 10 miles apart are a single facility or separate facilities.

730

18 CFR 35.36(a)(9)(iii).
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The Commission believed that this change, together with the proposed definition of

“electrical generating equipment” and revision to the FERC Form No. 556, would more
closely align with Congress’s requirement that QFs seeking to certify as small power
production facilities are in fact below the 80 MW statutory limit for such facilities. 731
b.
466.

Commission Determination

As further discussed and revised in the following sections, we adopt the NOPR

proposal. Henceforth, if a small power production facility seeking QF status is located
one mile or less from any affiliated small power production QFs that use the same energy
resource, it will be irrebuttably presumed to be at the same site as those affiliated small
power production QFs. If a small power production facility seeking QF status is located
ten miles or more from any affiliated small power production QFs that use the same
energy resource, it will be irrebuttably presumed to be at a separate site from those
affiliated small power production QFs. If a small power production facility seeking QF
status is located more than one mile but less than ten miles from any affiliated small
power production QFs that use the same energy resource, it will be rebuttably presumed to
be at a separate site from those affiliated small power production QFs.
467.

We adopt the proposal to allow a small power production facility seeking QF status

to provide further information in its certification (both self-certification and application

731

See 16 USC 796(17)(A)(ii) (defining small power production facility as, inter
alia, “a facility which is an eligible solar, wind, waste, or geothermal facility, or a facility
which—. . . has a power production capacity which, together with any other facilities
located at the same site (as determined by the Commission), is not greater than 80
megawatts”).
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for Commission certification) or recertification (both self-certification and application for
Commission recertification), to preemptively defend against anticipated challenges by
identifying factors that affirmatively show that its facility is indeed at a separate site from
affiliated small power production QFs that use the same energy resource and that are
more than one but less than 10 miles from its facility. We will correspondingly allow any
interested person or entity to challenge a QF certification (both self-certification and
application for Commission certification) or recertification (both self-recertification or
application for Commission recertification) that makes substantive changes to the existing
certification as further described below). 732
468.

As explained in section IV.D.1.f below, we adopt the NOPR’s proposed factors,

with certain additions.
469.

We adopt the proposal to clarify that challenges to QF status require that the

interested person or entity filing a protest must specify facts that make a prima facie
demonstration that the facility described in the certification (both self-certification and
application for Commission certification) or recertification (both self-recertification and
application for Commission recertification) does not satisfy the requirements for QF
status. Additionally, any protest must be adequately supported, with supporting
documents, contracts, or affidavits, as appropriate. General allegations or unsupported
assertions will not provide a basis for denial of certification or recertification. We

732

We note that a protester must separately file for intervention seeking to be made
a party to the proceeding; the filing of a protest does not make that person or entity a
party. 18 CFR 385.102(c), 385.211(a)(2).

Docket Nos. RM19-15-000 and AD16-16-000

- 262 -

additionally limit protests, as described more fully in section IV.E below, by clarifying
that protests may be made to an initial certification (both self-certification and application
for Commission certification) filed on or after the effective date of this final rule, but only
to a recertification (both self-recertification and application for Commission
recertification) filed on or after the effective date of this final rule that makes substantive
changes to the existing certification. We adopt the proposal to limit protests by requiring
that once the Commission has affirmatively certified an applicant’s QF status in response
to a protest opposing a self-certification or self-recertification, or in response to an
application for Commission certification or recertification, any later protest to a
recertification (self-recertification or application for Commission recertification) making
substantive changes to a QF’s existing certification must demonstrate changed
circumstances from the facts on which the Commission acted on the certification filing
that call into question the continued validity of the earlier certification. 733 Finally, the
Commission retains the discretion to summarily reject protests where a protest reiterates
arguments already made against the same QF that the Commission previously denied or
otherwise rejected.

733

An interested person or entity can choose to file a petition for declaratory order,
with fee, at any time (that is, not only within 30 days from the date of the filing of the
Form No. 556). However, if the Commission has affirmatively certified an applicant’s QF
status in response to a protest opposing a self-certification or self-recertification, or in
response to an application for Commission certification or recertification, any later
petition for declaratory order protesting the QFs existing certification must demonstrate
changed circumstances from the time the Commission acted on the certification that call
into question the continued validity of the earlier certification.
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Comments

Multiple parties have expressed concern that some QF developers of small power

production facilities are circumventing the one-mile rule, and thereby circumventing
PURPA, by strategically siting small power production facilities that use the same energy
resource slightly more than one mile apart in order to qualify as separate small power
production facilities. 734 Several commenters state that the NOPR-proposed changes will
reduce the opportunity for gaming. 735
471.

Several commenters argue, to the contrary, that there is no evidence of gaming of

the current one-mile rule. 736 Con Edison argues that utilities are not overwhelmed with
QFs using the one-mile rule and there is little to no evidence to the contrary.737 sPower
734

See APPA Comments at 21; Center for Growth and Opportunity Comments at
5-6; Consumers Energy Comments at 4; East River Comments at 1-2; EEI Comments at
43; ELCON Comments at 35; Governor of Idaho Comments at 1; Idaho Commission
Comments at 5-7; Idaho Power Comments at 13; Missouri River Energy Comments at 5;
Mr. Moore Comments at 2; Northern Laramie Range Alliance Comments at 2;
NorthWestern Comments at 9; NRECA Comments at 14-15; Portland General Comments
at 14.
735

APPA Comments at 21; Center for Growth and Opportunity Comments at 5-6;
Consumers Energy Comments at 4; East River Comments at 1-2; EEI Comments at 43;
ELCON Comments at 35; Governor of Idaho Comments at 1; Idaho Commission
Comments at 5-7; Idaho Power Comments at 13; Missouri River Energy Comments at 5;
Mr. Moore Comments at 2; Northern Laramie Range Alliance Comments at 2;
NorthWestern Comments at 12; NRECA Comments at 14-15; Portland General
Comments at 14.
736

Solar Energy Industries Comments at 51; Southeast Public Interest
Organizations Comments at 31; SC Solar Alliance Comments at 19.
737

Con Edison Comments at 5.
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states that it is difficult to see how developers that comply with this clear bright-line rule
could be said to be circumventing. 738 New England Small Hydro argues that the
Commission is attempting to address perceived abuses of the 80 MW limitation by
burdening projects that do not abuse the system. 739
ii.
472.

Commission Determination

The record shows that, since the establishment of the one-mile rule in the PURPA

Regulations in 1980, the development of large numbers of affiliated renewable resource
facilities, requires a revision of the one mile-rule. We find that the final rule will reduce
the opportunity for developers of small power production facilities to circumvent the
current one-mile rule by strategically siting small power production facilities that use the
same energy resource slightly more than one mile apart. 740 While such circumvention
may not be an everyday occurrence, we agree with commenters that the record
demonstrates it is still a sufficient possibility under the current regulations that the
Commission is justified in addressing it in order to comply with the statute. 741 The final

738

sPower Comments at 5.

739

New England Small Hydro Comments at 17.

740

The regulation, in practice, is only of consequence if the facilities located “at the
same site” would exceed a power production capacity of 80 MW, as that is the size limit
for a small power production facility to qualify as a QF. 16 U.S.C. 796(17)(A)(ii).
741

See APPA Comments at 21; Center for Growth and Opportunity Comments at
5-6; Consumers Energy Comments at 4; East River Comments at 1-2; EEI Comments at
43; ELCON Comments at 35; Governor of Idaho Comments at 1; Idaho Commission
Comments at 5-7; Idaho Power Comments at 13; Missouri River Energy Comments at 5;
Mr. Moore Comments at 2; Northern Laramie Range Alliance Comments at 2;
NorthWestern Comments at 9; NRECA Comments at 14-15; Portland General Comments
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rule, as adopted, still retains the presumption that small power production QFs more than
one mile apart are located at separate sites, but simply makes the presumption rebuttable
for small power production QFs located more than one mile but less than 10 miles apart,
allowing the Commission the ability to address those circumstances.
d.

Site Definition
i.

473.

Comments

Solar Energy Industries state that, in El Dorado County Water Agency, the

Commission found that “the critical test under PURPA relates to whether the facilities are
located at one site rather than whether they are integrated as a project.” 742 Solar Energy
Industries argue that the proposed rule, as drafted, abandons the focus on whether the
facilities are located at one site and transforms it into an analysis as to whether affiliated
QFs are part of the same project. Solar Energy Industries similarly contend that it is
arbitrary to change from a “same site” to an “integrated project” standard. 743
474.

NIPPC, CREA, REC, and OSEIA state that the existing rule is a reasonable means

of implementing the statutory phrase “same site,” particularly given the statutory directive
to encourage QF development, and state that they prefer the current bright line rule. 744
Allco argues that the proposed rule is divorced from the statutory use of “site.” Allco

at 14.
742

Solar Energy Industries Comments at 60 (quoting El Dorado Cty. Water
Agency, 24 FERC ¶ 61,280, at 61,578 (1983)).
743

Id. at 61-62.

744

NIPPC, CREA, REC, and OSEIA Comments at 70.
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asserts that the Commission lacks authority to define the term “site” in a manner other
than one reasonably related to its ordinary meaning and argues that the Commission’s
definition of site arbitrarily limits QF development for no apparent reason. 745 The DC
Commission would like the Commission to leave the resolution of certain disputes over
whether QFs are separate to state commissions. 746 Idaho also requests that states be given
as much discretion as possible. 747
475.

EEI states that the interpretation of “same site” is determined by the Commission,

and that there is nothing in the statute that prevents the Commission from modifying its
interpretation of the term “same site.” 748
ii.
476.

Commission Determination

We modify the NOPR proposal to change terminology relating to the determination

of whether small power production facilities are separate facilities to focus not on whether
they are separate facilities, but rather to mirror the statutory language and thus focus on
whether they are at “the same site.” In that regard, we change references to “separate
facilities” or “the same facility” to “at separate sites” or “at the same site.”
477.

The NOPR refers to determining whether affiliated facilities are “separate

facilities” or “a single facility.” However, both the statute and the existing regulations

745

Allco Comments at 16.

746

DC Commission Comments at 9.

747

Idaho Comments at 1.

748

EEI Comments at 42.
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contemplate that the Commission will determine what is “the same site,” 749 and do not
require the Commission to determine whether two facilities are a single facility. The
statute defines a small power production facility as an eligible facility, which, together
with other facilities located at the same site (as determined by the Commission), has a
power production capacity no greater than 80 MW, 750 and the Commission’s regulations
have long approached the matter as defining how to determine “the same site.” 751 We find
that the Commission’s determination of whether or not a small power production facility
is a QF (i.e., exceeds a power production capacity of 80 MW) should continue to be
focused on whether the small power production facility seeking QF status and other
nearby affiliated small power production QFs are at the same site or at separate sites.
478.

We also modify the NOPR proposal to change the irrebuttable and rebuttable

presumptions regarding affiliated facilities to instead apply to affiliated small power
production qualifying facilities. As noted, the NOPR refers to determining whether
affiliated facilities are “separate facilities” or “a single facility.” We find that only
affiliated small power production QFs are relevant to the determination of whether the
small power production facility seeking QF status and other nearby facilities are at the
same site or separate sites. 752 Correspondingly, as further detailed below, we will allow

749

16 U.S.C. 796(17)(A)(i); 18 CFR 292.204(a).

750

16 U.S.C. 796(17)(A)(i).

751

18 CFR 292.204(a).

752

We note, however, that, in the context of a PURPA section 210(m) proceeding,
all affiliates are relevant in evaluating whether a QF has nondiscriminatory access to a
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entities challenging a QF certification (both self-certification and application for
Commission certification) or recertification (both self-recertification and application for
Commission recertification) to rebut the presumption that a small power production
facility seeking QF status is at a separate site from any affiliated small power production
QFs that use the same energy resource and that are located more than one but less than 10
miles from it. 753
479.

We therefore modify the language proposed in the NOPR. In sum, we find that if a

small power production facility seeking QF status is located one mile or less from any
affiliated small power production QFs that use the same energy resource, it will be
irrebuttably presumed to be “at the same site” as those affiliated small power production
QFs (rather than a single facility at a single site, as proposed in the NOPR). The
Commission finds that if a small power production facility seeking QF status is located ten
miles or more from any affiliated small power production QFs that use the same energy
resource, it will be irrebuttably presumed to be at a separate site from those affiliated
small power production QFs (rather than separate facilities at separate sites, as proposed
by the NOPR). We find that if a small power production facility seeking QF status is
located more than one but less than ten miles from any affiliated small power production
QFs that use the same energy resource, it will be rebuttably presumed to be at a separate

competitive market.
753

Though not at issue here, we also note that the facilities need to use the same
energy resource. 18 CFR 292.204(a)(1).
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site from those affiliated small power production QFs (rather than separate facilities at
separate sites, as proposed in the NOPR).
480.

Purchasing electric utilities and others will be able to file a protest and identify

factors attempting to rebut the presumption for a small power production facility seeking
QF status that has an affiliated small power production QF that uses the same energy
resource more than one but less than 10 miles from it, and argue that the small power
production facility seeking QFs status should be treated as “at the same site” as the
affiliated small power production QF located more than one but less than 10 miles from it
(rather than as a single facility, as proposed in the NOPR). We will allow a small power
production facility seeking QF status to provide further information in its certification
(both self-certification and application for Commission certification) or recertification
(both self-recertification and application for Commission recertification) to preemptively
defend against rebuttal by identifying factors that affirmatively show that its facility is
indeed at a separate site from an affiliated small power production QF located more than
one but less than 10 miles from it (rather than separate facilities at separate sites, as
proposed in the NOPR).
481.

Regarding the requests to allow states to decide whether affiliated small power

production QFs are located at separate sites, we note that, in PURPA section 201, now
codified in section 3 (17) of the FPA, Congress authorized the Commission to determine
whether the applicant and other facilities are located at the same site. This Commission
will therefore continue to make these determinations.
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Comments

Several commenters contend that the proposal to institute a rebuttable presumption

for facilities that are more than one mile but less than 10 miles apart is arbitrary and lacks
sufficient supporting evidence. 754 ELCON notes that the choice of 10 miles as the
threshold is not supported by any evidence. 755
483.

Regarding the proposed rebuttable presumption for QFs more than one but less

than 10 miles apart, Terna Energy argues that the NOPR effectively increases the
“exclusion zone” around a QF’s electrical generating equipment from approximately three
square miles (3.1415 square miles, the circle with one-mile radius around the QF’s
electrical generating equipment, assuming a point generating source) to over 300 square
miles (i.e. a 10-mile radius circle), a 100-times increase to the “exclusion area” for a
single QF. 756
484.

New England Small Hydro notes that hydroelectric generators are located where

river conditions are ideal for generating and that, while they are not generally located

754

Allco Comments at 16; Ares Comments at 7; Borrego Solar Comments at 4;
ELCON Comments at 19; Public Interest Organizations Comments at 93; SC Solar
Alliance Comments at 17; Solar Energy Industries Comments at 60, 62.
755

ELCON Comments at 35-36.

756

Terna Energy Comments at 4.
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within one mile, there may be some projects owned by affiliates that are within 10 miles
of each other. 757
485.

Borrego Solar opposes applying the proposed changes to the one-mile rule to

distributed generation and finds that it would restrict the ability of developers to follow
market signals when locating projects and significantly increase the regulatory burden.
Borrego Solar notes that there are several reasons that otherwise different projects from
the same company would be within 10 miles of each other, including land zoning
restrictions, available substation capacity, and optimal topology or insolation.758 Borrego
Solar notes that it is common for projects on the distribution system to be within two miles
of a substation or three-phase lines to reduce interconnection costs. Borrego Solar states
that it is also common for multiple unaffiliated developers to site their projects in a single
area within just a few miles of each other, and later sell those projects to a single entity
much later in the process, inadvertently violating the Commission’s rules. 759 Borrego
Solar would like the Commission to exclude projects directly interconnected to the
distribution system or initially developed by different entities from any presumption of
common development. Borrego Solar urges the Commission to, at a minimum, establish a
streamlined, low-cost option for challenging any presumption of common development, to

757

New England Small Hydro Comments at 17.

758

Borrego Solar Comments at 3-4.

759

Id. at 4.
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avoid casting a chill over project development and driving developers and long-term
owners out of the market due to the risks of having the projects disqualified. 760
486.

North Carolina DOJ argues that the proposed rule, by discouraging facilities from

being placed close to one another, also runs counter to a North Carolina policy based on
efficient use of electric resources. 761 North Carolina DOJ and North Carolina
Commission Staff state that the rules in North Carolina incentivize the installation of
production facilities close to substations so projects naturally appear in clusters
surrounding transmission and distribution infrastructure. 762 North Carolina DOJ says that
the proposed rule fails to take into account the complex and regionally specific factors
driving the siting, financing, operation, and maintenance of production facilities. 763
487.

Industrial Energy Consumers state that the NOPR does not distinguish between

merchant small power production QFs built to sell electricity to third parties and selfsupply QFs built primarily to support manufacturing or industrial processes. Industrial
Energy Consumers state that there are many manufacturing company sites that are of a 10mile length. Industrial Energy Consumers state that the Commission’s proposed changes
to the one-mile rule should be clarified to exclude “self-supply” QFs. 764

760

Id. at 5.

761

North Carolina DOJ Comments at 8.

762

Id.; North Carolina Commission Staff Comments at 6.

763

North Carolina DOJ Comments at 6.

764

Industrial Energy Consumers Comments at 16.
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Solar Energy Industries believes that for facilities less than one mile apart the

Commission should continue to waive the rule where appropriate. 765
489.

Regarding the proposed irrebuttable presumption that facilities located more than

10 miles apart are separate facilities, NorthWestern urges the Commission to consider
increasing the distance. NorthWestern explains that its operations in Montana are
geographically very expansive and 10 miles in Montana is not a substantial distance,
especially when compared to other states that are geographically much smaller.
NorthWestern states that Montana’s electric system has more than 24,450 miles of electric
transmission and distribution lines to serve approximately 374,000 customers, and that its
electric operations are very rural and cover more than 97,500 square miles. 766
NorthWestern therefore recommends that the Commission consider expanding this
distance to accommodate utilities in the West that have very large service territories. 767
ii.
490.

Commission Determination

We adopt the NOPR proposal that an entity can seek to rebut the presumption of

separate sites only for an entity seeking small power production QF status with an
affiliated small power production QF or QFs that are located more than one and less than
10 miles from it.

765

Solar Energy Industries Comments at 60-61 (citing Windfarms, Ltd., 13 FERC ¶
61,017, at 61,032 (1980) (Windfarms)).
766

NorthWestern Comments at 10.

767

Id.
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We recognize, as we have previously for the one-mile rule, 768 that it is debatable as

to where exactly these thresholds are most appropriately set. PURPA requires that no
small power production facility, together with other facilities located “at the same site,”
exceed 80 MWs, and Congress has tasked the Commission with defining what constitutes
facilities being at the same site for purposes of PURPA. We find that providing set
geographic distances will limit unnecessary disputes over whether facilities are at the
same site, and therefore must choose reasonable distances at which small power
production facilities will be considered irrebuttably at the same site or irrebuttably at
separate sites. There are some affiliated small power production facilities using the same
energy resource that are so close together that it is reasonable to treat them as irrebuttably
at the same site. The Commission finds that one mile or less is a reasonable distance to
treat such facilities as irrebuttably at the same site. Likewise, there are some small power
production facilities that are affiliated and may use the same energy resource but that are
sufficiently far apart that it is reasonable to treat them as irrebuttably at separate sites. The
Commission finds that 10 miles or more is a reasonable distance to treat such facilities as
irrebuttably at separate sites. For affiliated small power production facilities using the
same resource that are more than one mile but less than 10 miles apart, the Commission
finds that the distinction between same site or separate site is not as clear, and therefore
finds that it is reasonable to treat them as rebuttably at separate sites, and to allow
interested parties to provide evidence to attempt to rebut that presumption. The

768

See Windfarms, 13 FERC at 61,032.
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Commission finds that establishing these reasonable distances, and particularly
establishing the ability to rebut the presumption of separate sites for affiliated small power
production facilities more than one mile but less than 10 miles apart, better allows the
Commission to address the evolving shape and configuration of resources, such as
modular solar or wind power plants, that are being developed as QFs, and provides for
improved administration of PURPA. The Commission therefore finds that the one-mile
and 10-mile limits are reasonable inflection points for differentiating between the same
site and separate sites.
492.

The Commission understands that there may be many reasons that guide

developers’ decisions on where to site facilities, and for siting them near to (or far from)
each other. The Commission reiterates that for affiliated small power production QFs that
are more than one and less than 10 miles apart, there is still a presumption that they are at
separate sites, though the Commission today makes that presumption a rebuttable
presumption. 769 We also adopt today the proposal to allow an entity seeking QF status to
provide further information in its certification (both self-certification and application for
Commission certification) or recertification (both self-recertification and application for
Commission recertification) to preemptively defend against rebuttal by identifying factors

769

For hydroelectric generating facilities, the regulations currently provide that the
same energy resources essentially means “the same impoundment for power generation,”
see 18 CFR 292.204(a)(2)(i), and it is unlikely that hydroelectric generating facilities
located more than a mile apart would rely on the same impoundment. Should that
circumstance arise, though, the applicant facility could seek waiver, arguing that the
facilities should not be considered to be at the same site. See 18 CFR 292.204(a)(3).
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that affirmatively show that its facility is indeed at a separate site from affiliated small
power production QFs more than one but less than 10 miles from it. Additionally, we note
that we are retaining waiver provision in 18 CFR 292.204(a)(3), allowing the Commission
to waive the method of calculation of the size of the facility for good cause. 770
493.

Borrego Solar raises the concern that unaffiliated developers may site their projects

within a few miles of each other, and later sell those projects to a single entity much later
in the process, inadvertently violating the Commission’s rules. The Commission finds
that it is reasonable to expect the single purchasing entity in the example to be on notice
about the size and locations of its QF acquisitions and the requirements of both PURPA
and the Commission’s regulations, just as it would need to consider other regulatory
requirements associated with its acquisition. Moreover, ownership by a single entity of
multiple small power production QFs in close proximity to each other that together exceed
a power production capacity of 80 MW, and whether this improperly circumvents the
Commission’s regulations, is precisely what the new rebuttable presumption is seeking to
address.
494.

Regarding Industrial Energy Consumers’ request that the Commission’s changes be

clarified to exclude “self-supply” QFs, the Commission declines to do so. PURPA limits
the power production capacity of a small power production QF, together with any other
facilities located at the same site (as determined by the Commission), to 80 MW. 771 The

770

See 18 CFR 292.204(a)(3).

771

16 U.S.C. 796 (17)(A)(ii).
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Commission finds that Industrial Energy Consumer’s argument that “self-supply” QFs are
built primarily to support manufacturing and industrial processes does not negate the fact
that the “self-supply” QFs in question are small power production facilities limited to 80
MW. Similarly, its argument also does not justify different application of the same site
determination. The Commission will therefore apply the same site determinations to all
small power production QFs. The Commission notes that, as with other small power
production QFs, an individual “self-supply” QF may assert relevant factors to show why it
should not be considered to be at the same site as an affiliated small power production QF
that is more than one but less than 10 miles away from it. For example, if a self-supply
facility seeking QF status was within 10 miles of an affiliated small power production QF,
but the energy from each facility was used primarily to supply different end users, the selfsupply facility seeking QF status could argue that this fact supports that it is at a separate
site from the affiliated small power production QF, and the Commission would consider
this fact in its evaluation.
495.

Regarding Terna Energy’s contention that the new rule causes a 100-times increase

to the “exclusion zone” around a QF’s electrical generating equipment, we believe that the
rule providing for a rebuttable presumption for affiliated small power production QFs
located more than one but less than 10 miles apart, as promulgated today, is necessary to
address allegations of improper circumvention of the one-mile rule that both previously
and in comments have been presented to the Commission.
496.

We reject NorthWestern’s request to increase the distance of the irrebuttable

presumption of separate sites to more than 10 miles. Northwestern argues that 10 miles is
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not a significant distance compared to the geographic expansiveness of its system. We
believe this is an irrelevant comparison; what matters is not how large or small the
purchasing electric utility’s service territory is or how rural it may be or how many miles
of transmission lines it may have, but the question presented by the statute, i.e., whether or
not the affiliated small power production QFs are located at the same site. As described
above, we have decided that 10 miles is a reasonable and appropriate distance at which to
apply the irrebuttable presumption of separate sites, irrespective of how expansive, or
diminutive, the purchasing electric utility’s system may be.
f.

Factors
i.

497.

Comments

Several commenters state that they support the factors for evaluating whether or not

facilities are at the same site, which are described in the NOPR. 772 SC Solar Alliance and
the Southeast Public Interest Organizations support considering a common point of
interconnection or a single real estate parcel or owner as factors weighing towards a
determination that multiple projects are a single facility. 773
498.

Several commenters offer additional factors for consideration. 774 North Carolina

Commission Staff states that the Commission should also consider whether the QF is

772

APPA Comments at 21-22; Connecticut Authority Comments at 19-20; Idaho
Commission Comments at 6-7; NARUC Comments at 5; Portland General Comments at
15.
773

SC Solar Alliance Comments at 17; Southeast Public Interest Organization
Comments at 34.
774

Allco Comments at 16; Idaho Commission Comments at 6-7; North Carolina
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attempting to game the system by getting rates for which they would otherwise be
ineligible, as well as where the facilities were constructed and when common ownership
commenced. 775 Northern Laramie Range Alliance suggests that relevant factors could
include, for example, direct or indirect ownership by the same party or parties,
interconnection at a single substation, simultaneous site acquisition and/or state and local
permitting. 776 Allco proposes that the criteria to determine if sites are separate should be
whether they share infrastructure, private roads or interconnection agreements in
common. 777 NRECA proposes that the types of evidence could include evidence of
contemporaneous construction, shared interconnection, common communication and
control, use of the same step-up transformer, and common permitting and land leasing. 778
The Idaho Commission proposes that relevant factors include whether they share an
interconnection agreement, obtained local, state or federal permits under the same
application or as the same entity, and if they have a revenue sharing agreement. 779

Commission Staff Comments at 6; Northern Laramie Range Alliance Comments at 3;
NRECA Comments at 15-16.
775

North Carolina Commission Staff Comments at 6.

776

Northern Laramie Range Alliance Comments at 3.

777

Allco Comments at 16.

778

NRECA Comments at 15-16.

779

Idaho Commission Comments at 6-7.
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Portland General suggests that the Commission include past ownership of projects as a
factor. 780
499.

Regarding the relative weight of the factors, the Southeast Public Interest

Organizations would like the Commission to identify which factors would be definitive in
a QF being able to proactively demonstrate that their site is separate. 781 Both Basin and
EEI would like the Commission to clarify that the list of factors to be considered is not
exhaustive or weighted. 782 NorthWestern contends that the Commission should specify
that a showing of any one factor is sufficient to rebut the presumption. NorthWestern
argues that the Commission should have the flexibility to deal with this issue on a caseby-case basis and expand or modify the list of factors where appropriate. 783
500.

NorthWestern states that it has concerns about the Commission’s reliance on 18

CFR 35.36(a)(9), because, according to NorthWestern, developers carefully structure the
ownership of their companies to ensure that they are not, technically, legal affiliates when,
in fact, considering the totality of the circumstances, they are affiliates. For these reasons,
NorthWestern strongly urges the Commission to consider the physical characteristic
factors identified for determining the distance between facilities in order to also determine

780

Portland General Comments at 15.

781

Southeast Public Interest Organization Comments at 34.

782

Basin Comments at 12; EEI Comments at 45.

783

NorthWestern Comments at 11.
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if facilities are owned by affiliates. 784 NorthWestern states that, for example, if one
facility only owns five percent voting interest in another facility, but the two facilities
have one interconnection request and use the same collector system, the Commission
should be able to find that there are sufficient facts so that they are treated as affiliates for
purposes of the one-mile rule. 785
501.

Several commenters opposed the Commission’s proposed factors. 786 SC Solar

Alliance states that the range of factors included under the categories of “ownership/other
characteristics” and “physical characteristics” is overly broad and could be subject to
inconsistent or problematic interpretation. For example, SC Solar Alliance states that the
term “infrastructure” is undefined and ambiguous, and “control facilities,” “access and
easements,” “collector systems or facilities,” and “property leases” are all vague and
imprecise. 787 SC Solar Alliance agrees with Solar Energy Industries’ emphasis that under
no scenario should common financing be relevant, as unquestionably distinct facilities are
frequently financed as part of a bundled portfolio. 788

784

Id. at 12.

785

Id.

786

Ares Comments at 5-7; Borrego Solar Comments at 3-4; NIPPC, CREA, REC,
and OSEIA Comments at 73; Solar Energy Industries Comments at 62; SC Solar Alliance
Comments at 16-18; Southeast Public Interest Organizations Comments at 34.
787
788

SC Solar Alliance Comments at 17.

Id. at 16 (citing Solar Energy Industries Supplemental Comments, Docket No.
AD16-16, at 55-56 (August 28, 2019)).
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NIPPC, CREA, REC, and OSEIA strongly oppose use of common interconnection

facilities as a factor because separately owned facilities are likely to share interconnection
facilities to reduce costs and build off of existing infrastructure. NIPPC, CREA, REC, and
OSEIA state that, given that there are only a limited number of qualified maintenance
providers and other service contractors, the fact that two facilities use the same contractors
should not be relevant to common ownership and control of two facilities. NIPPC,
CREA, REC, and OSEIA state that the fact that two facilities are constructed within 12
months of each other could merely be evidence that the market conditions at the time
favored construction of the facilities, not that the facilities are intended to be one
facility. 789
503.

SC Solar Alliance states that the extensive list of “ownership/other characteristics”

as written is highly problematic. Control and maintenance, particularly in North and
South Carolina where there are a substantial number of distributed solar facilities, is often
contracted for by a limited number of solar maintenance companies. Allowing the
existence of a common maintenance company to in any way dictate QF status is entirely
unreasonable and bears no relationship to the question at hand. 790 Similarly, other factors
included in the NOPR, including the sale of electricity to a common utility, a common
financing lender, the use of a mutual contractor for project construction, the timing of
contract execution, and the timing of facilities being placed into service do not provide

789

NIPPC, CREA, REC, and OSEIA Comments at 73-74.

790

SC Solar Alliance Comments at 17-18.
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relevant evidence as to common ownership requiring facilities to be considered a single
QF. Applying these factors would create an unnecessary and undue burden on QFs,
particularly smaller distribution-connected QFs that have been constructed relatively
nearby and which often rely on a limited number of local contractors and partners to
complete this necessary work. 791
504.

The Southeast Public Interest Organizations are concerned that the use of common

contractors, financing entity, maintenance companies, or sales to the same entity and such
could be used against QFs that are built in the same area but are otherwise separate
sites. 792
505.

SC Solar Alliance states that the Commission’s statement that “no single factor

would be dispositive” is troubling, and that it is inconceivable that QF ownership would
not be dispositive in any such rebuttable presumption. SC Solar Alliance states that it
would be wholly unjust and unreasonable to consider a solar facility owned by one solar
developer to be considered part of a solar facility owned by a distinct and unaffiliated
solar developer. SC Solar Alliance states that any rebuttable presumption should include
“separate ownership” as a dispositive indication of separate facilities. 793
506.

North Carolina DOJ states that the element of common control is a challenging

question because of the limited number of companies available to operate renewable

791

Id.

792

Southeast Public Interest Organizations Comments at 34.

793

SC Solar Alliance Comments at 17.
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energy facilities. North Carolina DOJ asserts that a handful of firms are responsible for
the operation and maintenance work for close to half of the country’s solar energy
production facilities. 794
507.

NIPPC, CREA, REC, and OSEIA state that the Commission should include

substantially more specific parameters about what evidence a project would need to
submit to demonstrate single-project status and should make clear that this test has no
applicability unless generators within one to 10 miles are owned by the same company or
affiliates of the same company. NIPPC, CREA, REC, and OSEIA assert that “the decisive
factors are the ‘stream of benefits’ from the project and control of the venture,” which the
Commission defined “to include entitlement to profits, losses, and surplus after return of
initial capital contribution.” 795 These criteria could be used to objectively evaluate
whether two QFs within 10 miles are commonly owned or controlled, as opposed to also
putting two separately owned and controlled facilities at risk of violating the rule based
solely on physical characteristics. 796
ii.
508.

Commission Determination

We adopt the physical and ownership factors proposed in the NOPR, including as

noted above the ability of a QF to preemptively identify the factors in its filing in

794

North Carolina DOJ Comments at 8.

795

NIPPC, CREA, REC, and OSEIA Comments at 73 (citing CMS Midland, Inc.,
50 FERC ¶ 61,098, at 61,278-279 (1990), aff’d Mich. Municipal Coop. Group v. FERC,
990 F.2d 1377 (D.C. Cir. 1993)).
796

Id.
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anticipation of protests to its filing. As explained above in section IV.D.1.d we are
modifying the NOPR proposal to change terminology relating to the determination of
whether facilities are separate facilities to focus not on whether they are separate
facilities, but rather to mirror the statutory language and thus focus on whether they are at
“the same site.” Accordingly, we adopt these factors as relevant indicia of whether
affiliated small power production facilities are “at the same site.” In addition, we modify
the NOPR proposal to identify the following additional physical factors as indicia that
small power production facilities should be considered to be located at the same site:
(1) evidence of shared control systems; (2) common permitting and land leasing; and
(3) shared step-up transformers.
509.

Specifically, we adopt the factors listed below as examples of the factors the

Commission may consider in deciding whether small power production facilities that are
owned by the same person(s) or its affiliates are located “at the same site”: (1) physical
characteristics, including such common characteristics as: infrastructure, property
ownership, property leases, control facilities, access and easements, interconnection
agreements, interconnection facilities up to the point of interconnection to the distribution
or transmission system, collector systems or facilities, points of interconnection, motive
force or fuel source, off-take arrangements, connections to the electrical grid, evidence of
shared control systems, common permitting and land leasing, and shared step-up
transformers; and (2) ownership/other characteristics, including such characteristics as
whether the facilities in question are: owned or controlled by the same person(s) or
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affiliated persons(s), 797 operated and maintained by the same or affiliated entity(ies),
selling to the same electric utility, using common debt or equity financing, constructed by
the same entity within 12 months, managing a power sales agreement executed within 12
months of a similar and affiliated small power production qualifying facility in the same
location, placed into service within 12 months of an affiliated small power production QF
project’s commercial operation date as specified in the power sales agreement, or sharing
engineering or procurement contracts.
510.

We adopt the NOPR proposal to allow a small power production facility seeking

QF status to provide further information in its certification (both self-certification and
application for Commission certification) or recertification (both self-recertification and
application for Commission recertification) to preemptively defend against rebuttal, by
identifying factors that affirmatively show that its facility is indeed at a separate site from
affiliated small power production QFs more than one but less than 10 miles away from it.
Any party challenging the QF certification (both self-certification and application for
Commission certification) or recertification (both self-recertification and application for
Commission recertification) that makes substantive changes to the existing certification
would, in its protest, be allowed to correspondingly identify factors to show that the small

797

Definitionally, if the facilities are not owned by the same person(s) or its
affiliates, then the issue of compliance with the one-mile rule, even as revised in this final
rule, becomes irrelevant. See 18 CFR 292.204(a)(1). That is, two facilities owned by two
different persons are definitionally not located at the same site.
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power production facility seeking QF status and affiliated small power production QFs
more than one but less than 10 from that facility are actually at the same site.
511.

We reiterate that, as a general matter, no one factor is dispositive. 798 Rather, we

will conduct a case-by-case analysis, weighing the evidence for and against, and the more
compelling the showing that affiliated small power production QFs should be considered
to be at the same site as the small power production facility seeking QF status in a specific
case, the more likely the Commission will be to find that the facilities involved in that
case are indeed located “at the same site.”
g.

Exemptions
i.

512.

Comments

Ares notes that small power producers have certain exemptions from utility

regulation, including exemptions from FPA sections 203 and 204 if under 30 MW and
exemptions from FPA sections 205 and 206 if under 20 MW (or 30 MW in special cases),
as well as exemptions from some state utility laws and PUHCA if under 30 MW. 799 Ares
is concerned that the rebuttable presumption and the factors will make many small power
QFs ineligible for these exemptions. 800 Ares argues that the aggregation of small power
QFs may result in many required applications for market-based rate authority for sales that
are minor. Ares argues that the Commission has no basis for, did not consider, and has

798

But see supra note 797.

799

Ares Comments at 4-5.

800

Id. at 5-6.
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sought no comments on the removal of regulatory obligations when small power QFs are
aggregated under the new ten-mile proposal. 801
513.

Solar Energy Industries note that many facilities could lose their FPA and PUHCA

exemptions if there are multiple facilities within 10 miles, which is particularly harmful to
QFs that are not selling to their host utility. Solar Energy Industries state that PURPA
section 210(e)(1) instructs that the Commission shall exempt QFs from regulation if such
exemption “is necessary to encourage cogeneration and small power production.” 802
ii.
514.

Commission Determination

The Commission’s current one-mile rule is a rule used to measure, ultimately,

whether or not small power production facilities are within PURPA’s limit on small power
production QFs of 80 MW, and thus whether such facilities are QFs, and the Commission
has consistently applied the one-mile rule generally to the regulations issued pursuant to
PURPA. 803 There is no persuasive reason it should not be equally applied in the context
of the regulations implementing section 210(e) of PURPA. That being said, we are not
removing or amending the exemptions provided by the regulations implementing PURPA
section 210(e). If a QF qualifies for exemptions pursuant to PURPA section 210(e) and

801

Id. at 11-12.

802

Solar Energy Industries Comments at 55.

803

SunE B9 Holdings LLC, 157 FERC ¶ 61,044, at P 16 & n.24 (2016) (citing
Windfarms, 13 FERC ¶ 61,017 at 61,031).
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the Commission’s implementing regulations, 804 then that QF is entitled to those
exemptions. But, if a small power production facility does not meet the 80 MW limit for
whatever reason, including because an affiliated small power production QF is located at
the same site, then it does not qualify for such exemption because it would not be a QF. 805
There is nothing inappropriate about this consequence; a facility that is not a QF is not
entitled to the exemptions available to QFs. We further note that there will now be a
rebuttable presumption that affiliated small power production QFs located more than one
but less than 10 miles apart are indeed located at separate sites. That is no different than
the one-mile rule as it has long existed. What is different is that, with this final rule, the
presumption will be rebuttable while before it was irrebuttable; the presumption that the
facilities are at separate sites, though, remains unchanged. Only if a party rebuts that
presumption and shows that the small power production facility seeking QF status and
affiliated small power production QFs should be viewed as located at the same site will
the capacity of such facilities be counted together. In that event, if the small power
production facility seeking QF status and affiliated small power production QFs located at
the same site have a combined power production capacity that exceeds 80 MW, the entity
seeking QF status would not qualify as a QF and would properly not be entitled to the
exemptions that are available to QFs.

804

18 CFR 292.601, 292.602.

805

See 16 U.S.C. 796(17)(A)(ii).
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NOPR Proposal

The Commission proposed defining “electrical generating equipment” to refer to all

boilers, heat recovery steam generators, prime movers (any mechanical equipment driving
an electric generator), electrical generators, photovoltaic solar panels and/or inverters, fuel
cell equipment and/or other primary power generation equipment used in the facility,
excluding equipment for gathering energy to be used in the facility. The Commission
expected that each wind turbine on a wind farm and each solar panel in a solar facility
would be considered “electrical generating equipment” because each wind turbine and
each solar panel is independently capable of producing electric energy. The Commission
sought comments on this approach, and on what equipment – if not individual wind
turbines and solar panels – should be considered “electrical generating equipment” for
wind and solar plants.
516.

The Commission also proposed specifying how to measure the distance between

facilities that have multiple, separate sets of “electrical generating equipment” such as
wind farms and solar facilities. The Commission proposed measuring the distance
between the nearest “electrical generating equipment” of any two facilities such that, for
the facilities to be presumed irrebuttably separate, all such equipment of one QF must be
at least 10 miles away from all such equipment of another QF. The Commission believed
this is the appropriate way to measure the distance between affiliated sets of “electrical
generating equipment” because this reflects the distance between the components directly
tied to producing electric energy.
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The Commission sought comment on this approach, and whether alternative

approaches would be more appropriate. For example, some parties had suggested in QF
certification proceedings that the Commission could use the geographic center of the plant
footprint or a weighted average of the locations of the individual pieces of “electrical
generating equipment.” 806 The Commission was concerned these approaches could be
easily gamed, but sought comment on whether they may be constructed in a way that
would prevent gaming, and whether such formulations would be preferable to the
proposed approach.
b.
518.

Comments

Many commenters support the definition of “electrical generating equipment”

proposed in the NOPR. 807 However, ELCON objects to both the proposed definition of
“electric generating equipment” and the approach to measuring distance. 808
519.

Many commenters support the method for measuring distance between sites

proposed in the NOPR, which would require measuring the distance between the nearest
“electrical generating equipment” of any two affiliated facilities. 809 Several commenters
806

See Beaver Creek Wind II, LLC, 160 FERC ¶ 61,052, at P 9 (2017).

807

Alliant Energy Comments at 19; APPA Comments at 23; Basin Comments at
11; Connecticut Authority Comments at 19-20; EEI Comments at 49; Idaho Commission
Comments at 6; Kentucky Commission Comments at 7; NRECA Comments at 17;
Portland General Comments at 16-17; Southeast Public Interest Organizations Comments
at 37-38.
808
809

ELCON Comments at 36.

Alliant Energy Comments at 19; APPA Comments at 23; Basin Comments at
11; Connecticut Authority Comments at 19-20; EEI Comments at 49; Kentucky
Commission Comments at 7; NARUC Comments at 4-5; Portland General Comments at
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note their opposition to measuring the distance between sites using the geographic center
of the plant or a weighted average of the locations of individual pieces of “electrical
generating equipment,” both methods the Commission sought comment on in the
NOPR. 810 The Southeast Public Interest Organizations request clarification of whether to
measure from the edge of a solar panel or the center of a solar array. 811
520.

Several commenters request that the Commission discuss how energy storage

(sometimes referred to as battery storage) would be considered in relation to the proposed
definition of electrical generating equipment. 812 The California Commission requests that
a battery storage facility be excluded from consideration as electrical generating
equipment provided the storage is charged solely by the small power production facility,
and that energy stored by the storage facility be considered to be of the same energy
source of that energy before it was stored. 813 The California Commission also requests
that the Commission affirm that storage does not permit a facility to exceed the maximum
size criteria of a small power production facility. 814 EEI requests that the Form 556

16-17; Southeast Public Interest Organizations Comments at 37-38.
810

Connecticut Authority Comments at 21; Kentucky Commission Comments at 7;
NorthWestern Comments at 12-13; NRECA Comments at 18; Portland General
Comments at 18.
811

Southeast Public Interest Organizations Comments at 38.

812

Alliant Energy Comments at 19; EEI Comments at 46-47; Energy Storage
Comments at 3; NorthWestern Comments at 13.
813

California Commission at 16-17.

814

Id. at 15.
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collect data on storage resources as well as electrical generating equipment for purposes of
measuring distance to an affiliated small power production QF. 815
c.
521.

Commission Determination

We adopt the NOPR proposal that “electrical generating equipment” refers to all

boilers, heat recovery steam generators, prime movers (any mechanical equipment driving
an electric generator), electrical generators, photovoltaic solar panels, inverters, fuel cell
equipment and/or other primary power generation equipment used in the facility,
excluding equipment for gathering energy to be used in the facility. Each wind turbine at
a wind facility and each solar panel in a solar facility would be considered “electrical
generating equipment” because each wind turbine and each solar panel is independently
capable of producing electric energy.
522.

We require the distance between the facility seeking small power production QF

status and any affiliated small power production QFs using the same energy resource to be
measured by the distance between the nearest “electrical generating equipment” of each
such facility, such that, for the entity seeking QF status to be presumed irrebuttably at a
separate site from any affiliated small power production QF, all such equipment of the
affiliated small power production QF must be at least 10 miles away from all such
equipment of the entity seeking small power production QF status. The Commission finds
that this is the most appropriate way to measure the distance between affiliated sets of

815

EEI at 51-52.
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“electrical generating equipment” at small power production facilities because this reflects
the distance between the components directly tied to producing electric energy.
523.

The point used in the distance calculation will always be from the edge of the

electrical generating equipment closest to the affiliated small power production QF’s
nearest electrical generating equipment. Thus, we clarify that for a solar facility, the
measurement should be from the edge of the small power production facility seeking QF
status’ solar panel or inverter that is closest to the edge of the nearest “electrical
generating equipment” of that affiliated small power production QF. For a wind facility,
the measurement should similarly be from the edge of the small power production facility
seeking QF status’ wind turbine or inverter closest to the edge of the nearest “electrical
generating equipment” of the affiliated small power production QF. For a wind facility,
we clarify that the relevant point for measuring distance of an individual wind turbine is
the tower (not the projection of the blade’s wingspans onto the ground). We also clarify
that only horizontal distances are taken into consideration for purposes of this rule (such
that elevation changes have no effect on facility distance).
524.

We find that the role of battery storage in QFs, including with regard to the

distance between QFs, is beyond the scope in this proceeding.
E.

QF Certification Process
1.

525.

NOPR Proposal

In the NOPR, the Commission proposed to revise 18 CFR 292.207(a) to allow

interested persons to intervene in, and to file a protest of a self-certification or selfrecertification of a facility without the necessity of filing a separate petition for
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declaratory order and without having to pay the filing fee required for a declaratory order.
Because an applicant for self-certification or self-recertification is required to serve a copy
of its submission on interested electric utilities (principally those with which it is
interconnected and those to which it will be selling) as well as the relevant state regulatory
authorities, the Commission proposed to allow interested persons 30 days from the date of
filing at the Commission to intervene and/or to file a protest (without paying a filing
fee). 816
526.

Any party submitting a protest would have the burden of specifying facts that make

a prima facie demonstration that the facility described in the self-certification or selfrecertification does not satisfy the requirements for QF status. General allegations that the
facility is not a QF without reference to the specific regulatory provision that has not been
satisfied (and without an explanation why the provision has not been satisfied), or
unsupported assertions that the self-certification does not satisfy an aspect of the PURPA
Regulations, would not satisfy this burden and would not be a basis for denial of
certification. However, if this prima facie burden is met, then the burden would shift to
the applicant submitting the self-certification or self-recertification to demonstrate that the
claims raised in the protest are incorrect and that certification is, in fact, warranted.
527.

QF self-certification is effective upon filing and would remain effective if a protest

is filed, until such time as the Commission rules that certification is revoked. The
Commission proposed that it would issue an order within 90 days of the date the protest is

816

18 CFR 292.207(c)(1).
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filed. The Commission also reserved the right to request more information from the
protester, the entity seeking QF status, or both. 817 If the Commission requests more
information, the time period for the Commission order would be extended to 60 days from
the filing of a complete answer to the information request.
528.

There may be instances, however, when the Commission may need additional time

to review the record in light of the nature of the protests. In those cases, the Commission
proposed that, in addition to any extension resulting from a request for information, the
Commission also may toll the 90-day period during which the Commission commits to act
within one additional 60-day period. The Commission proposed to delegate to the
Commission’s Secretary, or the Secretary’s designee, the authority to toll the 90-day
period for this purpose.
529.

The Commission believed these procedures would allow for timely but thorough

review of protested self-certifications and self-recertifications. The Commission sought
comment on whether these procedures impose an undue burden on the QF even though the
QF remains certified pending the review.

817

Such information requests could be issued by the Commission or by staff under
any applicable delegated authority. For example, under 18 CFR 375.307(b)(3)(ii), the
Director of the Office of Energy Market Regulation is authorized to “[i]ssue and sign
requests for additional information regarding applications, filings, reports and data
processed by the Office of Energy Market Regulation.”
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Comments

Many commenters raise the issue of granting legacy treatment, colloquially known

as “grandfathering,” to existing QF certifications and their future recertifications. 818 Most
of these comments support granting legacy treatment to current QFs and their future
recertifications. 819 Several commenters note that the application of the rule to existing or
recertifying QFs will create uncertainty and cause disruptions of the sale of these QFs. 820
531.

New England Small Hydro warns that applying the proposed rule to existing QFs

could trigger financing defaults if those QFs lose their status. 821 The Southeast Public
Interest Organizations state that the proposed rebuttable presumption has implications for
existing solar QFs in the Southeast, noting that QFs would be required to seek
recertification as their existing PPAs expire, adding a significant burden. 822 The Southeast
Public Interest Organizations provide maps showing the ten-mile radius of utility-scale

818

Ares Comments at 12; Basin Comments at 11; BluEarth Comments at 2; DC
Commission at 9; New England Small Hydro Comments at 17; Industrial Energy
Consumers Comments at 17; NIPPC, CREA, REC, and OSEIA Comments at 74; Solar
Energy Industries Comments at 61-63; SC Solar Alliance Comments at 18; Southeast
Public Interest Organizations Comments at 29-31; Terna Energy Comments at 16-18.
819

Ares Comments at 12; BluEarth Comments at 2; New England Small Hydro
Comments at 17; Industrial Energy Consumers Comments at 17; NIPPC, CREA, REC,
and OSEIA Comments at 74; Solar Energy Industries Comments at 61-63; SC Solar
Alliance Comments at 18; Southeast Public Interest Organizations Comments at 29-31;
Terna Energy Comments at 16-18.
820

New England Small Hydro Comments at 17; NIPPC, CREA, REC, and OSEIA
Comments at 74; Terna Energy Comments at 16-18.
821

New England Small Hydro Comments at 17.

822

Southeast Public Interest Organizations Comments at 29.
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projects could lead to many overlapping affiliated territories under the new rules. 823 SC
Solar Alliance also notes the large number of small solar QFs overlapping within a tenmile radius across North Carolina and South Carolina and finds that the application of the
more-than-one-but-less-than-10-miles rebuttable presumption to recertifications will be
burdensome and unwieldy. 824 NIPPC, CREA, REC, and OSEIA warn that the application
of the new rule to existing QFs will effectively bar the transfer or sale (or potentially any
number of less significant changes) of existing assets that were lawfully qualified under
the one-mile rule but would pass the 80 MW aggregate threshold under the new rule.
NIPPC, CREA, REC, and OSEIA find this to be a violation of the existing QFs
contractual and constitutional rights. 825
532.

Terna Energy states that granting legacy treatment to existing QFs and their

recertifications is necessary to protect investment decisions and contracts made under the
long-standing one-mile rule. 826 Terna Energy contends that, without clarification on the
legacy treatment of recertifications, QFs could lose their status even for non-substantive
revisions to their FERC Form No. 556s such as contact information, street address,
ownership or operation. 827 Terna Energy warns that absent the clarification of legacy

823

Id. at 30-31.

824

SC Solar Alliance Comments at 18.

825

NIPPC, CREA, REC, and OSEIA Comments at 75.

826

Terna Energy Comments at 1-2.

827

Id. at 2.
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treatment for existing QF recertifications, QFs might go to extremes to avoid updating
their FERC Form No. 556s with information changes. 828
533.

Solar Energy Industries state that retroactively applying a more-than-one-but-less-

than-10-miles rebuttable presumption to physical facilities that were developed based on
the original one-mile rule will inject instability, will erode trust from the investment
community, and will discourage the development of QFs as well as investment in the
industry in general. 829 Ares notes that not granting legacy treatment to existing QFs is
inconsistent with past Commission actions on PURPA, such as the granting of legacy
treatment to existing QF contracts in Order No. 671 or other QF related proceedings. 830
534.

New England Small Hydro supports granting legacy treatment to existing QFs to

avoid upsetting the settled expectations of existing generation. 831 New England Small
Hydro gives the example of three hypothetical projects, each located nine miles apart that,
when capacities are totaled, exceed 80 MW. If there is an ownership change that triggers
the need for a recertification but the entities remain affiliates, under the Commission’s
proposed rule, all three projects would lose QF status. According to New England Small
Hydro, this could trigger defaults under financing documents and the utility might be able
to terminate the power contract, because many PPAs for QFs require the project to remain

828

Id. at 7.

829

Solar Energy Industries Comments at 62.

830

Ares Comments at 12.

831

New England Small Hydro Comments at 17.
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a QF for the term of the PPA. New England Small Hydro states that, as a result, a minor
ownership change could have cascading negative effects to QFs. 832
535.

Terna Energy requests that existing QFs be granted legacy treatment as long as they

do not make changes to electrical generating equipment of the facility, because that is the
equipment that determines compliance with the one-mile rule. Terna Energy argues that
otherwise an existing QF could be subject to challenge anytime it makes a non-substantive
revision to its FERC Form No. 556, including a change to contact information, street
address, ownership, or operator, effectively eliminating legacy treatment. 833 Terna Energy
states that granting legacy treatment is necessary to protect the sanctity of investments and
contracts made in reliance upon the Commission’s current PURPA regulations and the
one-mile rule. 834 Terna Energy submits revised language for 18 CFR 292.204(a)(2) and
(3) to clarify that existing QF recertifications, unless they change the electrical generating
equipment, should not be subject to the new rules. 835
536.

Basin, on the other hand, asks the Commission to be clear that recertifications filed

by QFs will trigger application of the proposed rule. 836 Basin also recommends the
Commission allow petitions seeking de-certification of QFs that have previously filed

832

Id.

833

Terna Energy Comments at 2.

834

Id. at 1-2.

835

Id. at 8-9.

836

Basin Comments at 11.
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self-certifications because some QFs self-certify at an early stage of project development
and ultimately never proceed to development. 837
537.

The DC Commission would like the Commission to clarify whether the changes to

the one-mile rule will apply to QFs under construction when the rule goes into effect. 838
The DC Commission would like the Commission to leave the issue of legacy treatment of
existing QFs up to the states. 839
538.

Several commenters oppose the NOPR proposal to allow a party to protest a self-

certification or self-recertification of a facility without being required to file a separate
petition for declaratory order and pay the associated filing fee. 840 Several commenters
argue that this proposal will lead to a flood of challenges that will discourage the growth
of QFs. 841 Several commenters state that there will be substantial costs associated with
this proposal that will fall on ratepayers and QFs. 842 Several commenters state that the

837

Id.

838

DC Commission Comments at 9.

839

Id.

840

Allco Comments at 21; BluEarth Comments at 3; CARE Comments at 7; Con
Edison Comments at 5; Distributed Sun Comments at 3; ENGIE Comments at 4; Public
Interest Organizations Comments at 9, 97-98; Western Resource Councils Comments at
144; Solar Energy Industries Comments at 57-59.
841

Allco Comments at 21; BluEarth Comments at 3; Distributed Sun Comments at
3; Public Interest Organizations Comments at 97; Western Resource Councils Comments
at 144.
842

Con Edison Comments at 5; ENGIE Comments at 4; Public Interest
Organizations Comments at 97; Solar Energy Industries Comments at 58.
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proposed changes will lead to increased administrative burden and expense 843 or litigation
risk. 844 Several commenters state that the proposed changes will lead to uncertainty 845 and
deter development. 846
539.

Solar Energy Industries state that the proposed changes to the one-mile rule will

substantially increase the regulatory burden on QFs and the self-certification process will
no longer be quick. 847 Solar Energy Industries is concerned that QFs may need to defend
numerous self-certifications over a facility’s lifetime, and assert that QFs could be forced
to recertify any time the information represented in the Form No. 556 changes, including

843

Ares Comments at 6; Borrego Solar Comments at 4; Con Edison Comments at
5; Public Interest Organizations Comments at 97-98; Solar Energy Industries Comments
at 51-52, 54, 57-58; SC Solar Alliance Comments at 15-18; Southeast Public Interest
Organizations Comments at 29, 35; sPower Comments at 14.
844

Con Edison Comments at 5; Distributed Sun Comments at 3; ELCON
Comments at 19-20; NIPPC, CREA, REC, and OSEIA Comments at 71-72; Public
Interest Organizations Comments at 97-98; Solar Energy Industries Comments at 58-60;
SC Solar Alliance Comments at 16, 18; Southeast Public Interest Organizations
Comments at 29,35; sPower Comments at 14.
845

Ares Comments at 9; Distributed Sun Comments at 3; ELCON Comments at 1920, 38; NIPPC, CREA, REC, and OSEIA Comments at 69-72; Public Interest
Organizations Comments at 97-98; Solar Energy Industries Comments at 58-60, 62-63;
SC Solar Alliance Comments at 16, 18; Southeast Public Interest Organizations
Comments at 29, 35, 38, 93, 97-98; sPower Comments at 14.
846

Allco Comments at 16; Borrego Solar Comments at 4-5; Biological Diversity
Comments at 9; Con Edison Comments at 4-5; Distributed Sun Comments at 3; NIPPC,
CREA, REC, and OSEIA Comments at 72-73; North Carolina DOJ Comments at 8;
Public Interest Organizations Comments at 93, 99; Solar Energy Industries Comments at
51-52, 59-63; SC Solar Alliance Comments at 2, 18; Southeast Public Interest
Organizations Comments at 31-36, 38, 93.
847

Solar Energy Industries Comments at 52.
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ownership changes to affiliated facilities located within 10 miles. 848 Solar Energy
Industries state that the burden will be increased exponentially if the one-mile rule is
expanded in a ten-mile rule. 849 Solar Energy Industries state that the NOPR’s estimate of
an additional eight hours and $632 per docket for each QF self-certification or recertification is a substantial underestimation. 850 Solar Energy Industries estimate that it
would require an additional approximately 90 to 120 hours per year to comply with the
new requirements. Solar Energy Industries state that a QF could be forced to recertify any
time the information represented changes, including ownership changes to affiliated
facilities located within 10 miles. Solar Energy Industries note that a QF may have to
engage in multiple defenses of its status, each time needing to engage legal counsel and
devote internal company resources to preserve the status of its already-installed plant. 851
Solar Energy Industries assert that the flood of self-certification filings and updates would
be a substantial burden on Commission staff and provide little value to the Commission or
the public. 852 Solar Energy Industries also state that, unless and until the Commission
makes a determination on the burden associated with collecting, reporting, and updating
the Connected Entity 853 information, it would be unjust and unreasonable for the
848

Solar Energy Industries at 57.

849

Id. at 53.

850

Id. at 52.

851

Id. at 58.

852

Id. at 53-54.

853

Id. at 54 (citing Data Collection for Analytics and Surveillance and Market-
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Commission to impose similar burdens on QF entities through the FERC Form No. 556. 854
Solar Energy Industries state that the increased regulatory burden that will arise for these
entities is similar in scope and the Commission has not provided a rationale for the
increased information collection requirements. 855
540.

Allco describes the Commission’s Regulatory Flexibility Act (RFA) analysis of the

proposed rules’ effect on small businesses as improperly limited to proposed paperwork
changes, ignoring the impact on small QFs’ abilities to construct facilities. 856 Allco states
that the Commission did not attempt to minimize the impacts on small renewable energy
producers, consider alternative structures, or describe these steps or considerations in a
mandatory final RFA analysis. 857 Allco asserts that the Commission failed to support its
finding that the NOPR’s proposed revisions will not significantly impact a substantial
number of small entities (specifically, solar energy QFs); Allco therefore claims that the
Commission violated the Small Business Regulatory Enforcement Fairness Act. 858
541.

Solar Energy Industries state that the NOPR lacks important details such as

whether the Commission’s determination is subject to rehearing, and whether a final

Based Rate Purposes, Order No. 860, 168 FERC ¶ 61,039, at P 183 (2019)).
854

Id. at 54, 57.

855

Id. at 54.

856

Allco Comments at 33.

857

Id.

858

Id.
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decision can be appealed under the FPA to an appellate court. 859 Solar Energy Industries
state that an adverse determination by the Commission could impose upwards of $100
million in harm on a QF, and it is unclear whether the QF would have a path to relief if the
Commission erred in its determination. Solar Energy Industries state that the current
practice, where the challenger bears the responsibility of seeking declaratory relief, strikes
an appropriate balance. 860
542.

Several commenters, on the other hand, support the NOPR proposal to allow a

party to protest a self-certification or self-recertification of a facility without being
required to file a separate petition for declaratory order and to pay the associated filing
fee. 861 Several commenters argue that the proposed amendment would strike the right
balance and distribute the burdens of proof appropriately. 862 Several commenters also
state that this proposal would increase the efficiency of the process, reduce administrative
costs, and could solve potential certification problems before they even begin. 863

859

Id. at 58.

860

Id. at 59.

861

Alaska Power Comments at 2; Alliant Energy Comments at 22-23; APPA
Comments at 31-35; Duke Energy Comments at 23-24; Indiana Municipal Comments at
10; NRECA Comments at 21-22; Portland General Comments at 21-22; Ohio
Commission Energy Advocate Comments at 10; Chamber of Commerce Comments at 8;
We Stand Comments at 3.
862

APPA Comments at 31-35; NRECA Comments at 21-22; Ohio Commission
Energy Advocate Comments at 10.
863

Indiana Municipal Comments at 10; NRECA Comments at 21-22; Portland
General Comments at 21-22.
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Other commenters support the NOPR proposal, but with caveats or extra

requests. 864 Golden Valley recommends that the 30-day clock to challenge QF selfcertification or self-recertification begins when the QF serves notice to the interested
electric utility, not when the QF makes its filing with the Commission. 865 NIPPC, CREA,
REC, and OSEIA state that the Commission should provide a 60-day deadline after the
filings are complete by which time a failure of the Commission to rule results in the
objection being denied by operation of law. 866
544.

NorthWestern requests the QFs be subject to various discovery requests when they

self-certify or self-recertify. 867 Two commenters argue that any challenging party should
be required to include an affidavit from a company official. 868
545.

NorthWestern and Northern Laramie Range Alliance request that QF developers

seeking certification with the Commission should be required to publish notice in local
newspapers in the states in which the development would be located, in order to alert
affected parties so they could intervene in the certification process. 869 El Paso Electric is

864

DTE Electric Comments at 9-10; Golden Valley Electric Comments at 1-2, 3-7;
Industrial Energy Consumers Comments at 14; Northern Laramie Range Alliance
Comments at 3; NorthWestern Comments at 17-18; ELCON Comments at 19-20, 37-38.

3.

865

Golden Valley Electric Comments at 2.

866

NIPPC, CREA, REC, and OSEIA Comments at 74.

867

NorthWestern Comments at 17-18.

868

Industrial Energy Consumers Comments at 14; ELCON Comments at 20, 38.

869

NorthWestern Comments at 3; Northern Laramie Range Alliance Comments at
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concerned by the proposal to limit the ability to challenge QF status once it has been
certified in a Commission certification proceeding or in response to a challenge unless the
new challenger can demonstrate a change in the facility circumstances that threaten the
validity of the previous finding. El Paso Electric states that sometimes QFs fail to provide
utilities with their QF application and so the utility does not know to protest. 870
546.

Ares notes that small power production QFs could be aggregated under the more-

than-one-but-less-than-10-miles rebuttable presumption and not even be aware of the
other small power production QFs because of a lack of information. 871
3.
547.

Commission Determination

We adopt the NOPR proposal to revise 18 CFR 292.207(a) to allow an interested

person or entity to seek to intervene and to file a protest of a self-certification or selfrecertification of a QF, and not have to file a petition for declaratory order and pay the
filing fee for petitions. 872 We also adopt the other changes to the QF certification process
proposed in the NOPR, with the additions detailed below. We find that any increased
administrative burden or litigation risk imposed by the new rule is justified by the need to
ensure that QFs meet the statutory criteria for QF status.
548.

The ability to intervene and to file a protest of a self-certification or self-

recertification of a QF without having to file a petition for declaratory order and pay the
870

El Paso Electric Comments at 5.

871

Ares Comments at 6.

872

We amend the proposed regulation in the NOPR to move the sections referring
to protests and interventions from 18 CFR 292.204 to 18 CFR 292.207.
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filing fee for petitions is effective as of the effective date of the final rule. However, we
will grant legacy treatment to existing QFs under certain circumstances, as we explain
below. With the exceptions noted below, protests pursuant to this final rule will not be
allowed to QF certifications and recertifications (including self-certifications and selfrecertifications) that are submitted before the effective date of the final rule, although
entities may still challenge by filing a petition for declaratory order and submitting the
required fee. Conversely, protests can be made to QF certifications (both self-certification
and application for Commission certification) or recertifications (both self-recertification
and application for Commission recertification) that are submitted on or after the effective
date of this final rule. We note here that it is the date of filing for certification or
recertification, and not the date of construction, that determines whether our new protest
rule applies to the certification or recertification.
549.

Many commenters have argued for expansive legacy treatment for recertification of

existing projects. They have noted that QFs need to recertify when property is transferred,
PPAs expire, or even for non-substantive changes, such as changes in contact information
or street address. 873 Commenters argue that, if the new protest rules apply to
recertifications, existing QFs could lose their QF status, even if their configuration or
other relevant factors do not materially change, when they file their recertifications,
upsetting the settled expectations under which the QFs built their facilities.

873

1-2, 7.

NIPPC, CREA, REC, and OSEIA Comments at 75; Terna Energy Comments at
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We agree that QF recertifications to implement or address non-substantive changes

should not be subject to our new protest rule; the settled expectations of the QFs should be
respected in such instances. Accordingly, we find that protests may be filed to an initial
certification (both self-certification and application for Commission certification) filed on
or after the effective date of this final rule, but only to a recertification (both selfrecertification and application for Commission recertification) that makes substantive
changes to the existing certification and that are filed on or after the effective date of this
final rule. Substantive changes that may be subject to a protest may include, for example,
a change in electrical generating equipment that increases power production capacity by
the greater of 1 MW or 5 percent of the previously certified capacity of the QF, or a
change in ownership in which an owner increases its equity interest by at least 10% from
the equity interest previously reported. We find that recertifications (both selfrecertifications and applications for Commission recertifications) making “administrative
only” changes should not be subject to a protest pursuant to this final rule.874 We believe
that excepting from protests QF recertifications making non-substantive changes will
allow QFs to make such changes and recertify without potentially losing their QF status.
551.

Solar Energy Industries asserts that the certification process will no longer be

quick, and estimates that it would require an additional approximately 90 to 120 hours per
year to comply with these new requirements. Solar Energy Industries is concerned that

874

As noted elsewhere in this final rule, our allowing protests does not eliminate
the ability to file a petition for declaratory order seeking revocation of qualifying status.
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QFs may need to defend numerous self-certifications over a facility’s lifetime, and asserts
that QFs could be forced to recertify any time the information represented in the Form No.
556 changes. 875
552.

We do not agree with Solar Energy Industries’ estimates. First, we note that 18

CFR 292.207(d) (which we are not altering in this rule except to renumber as 18 CFR
292.207(f)) already states that if a QF fails to conform with any material facts or
representations presented in the certification, the QF status of the facility may no longer
be relied upon, 876 and hence it is long-standing practice that a QF must recertify when
material facts or representations in the Form No. 556 change.
553.

Second, certifications and recertifications are already subject to protests, albeit in

the form of petitions for declaratory order, and therefore dealing with objections to a
certification or recertification is not new. Although the new procedures may result in
more protests being filed than the number of petitions that have been filed, we believe that
the conditions we impose in this final rule will limit the number of protests filed. The
Commission anticipates that most, though not all, of the protests filed pursuant to the new
18 CFR 292.207(a) will relate to the new more-than-one-but-less-than-10-miles rebuttable
presumption. 877 Such protests will necessarily be limited because not all certifications and

875

Solar Energy Industries at 57.

876

18 CFR 292.207(d), which this final rule will renumber to 18 CFR 292.207(f).

877

While we anticipate that most protests will involve interested persons or entities
attempting to rebut the presumption of separate sites for affiliated small power production
qualifying facilities that are more than one and less than 10 miles apart, we note that
protesters may also protest any fact or representation in the Form No. 556, or other aspect
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recertifications will be subject to the new more-than-one-but-less-than-10-miles rebuttable
presumption. Only small power production facilities seeking QF status that have an
affiliated small power production QF more than one but less than 10 miles away and that
uses the same energy resource are subject to the rebuttable presumption. Small power
production facilities that do not have multiple small power production facilities or
affiliates will not be affected by the new rebuttable presumption. Nor will cogeneration
QFs be affected by the new rebuttable presumption.878 Additionally, in general as
described above, protests may only be made to an initial certification (both selfcertification and application for Commission certification) filed on or after the effective
date of this final rule, and only to a recertification (self-recertification or application for
Commission recertification) that makes substantive changes to the existing certification
that are filed after the effective date of this final rule.
554.

Third, we are also instituting time limits on protests that may be filed under this

final rule. We adopt the NOPR proposal that interested parties will have 30 days from the
date of the filing of the Form No. 556 at the Commission to file a protest (without paying
a fee). 879 Additionally, a protestor must concurrently serve its protest on the Form No.
556 applicant pursuant to 18 CFR 385.2010.

of a QF’s filing they believe is inconsistent with PURPA or our PURPA Regulations.
878

The 80 MW limit and same site determination only apply to small power
production facilities, not cogeneration facilities. See 16 USC 796(17)(A).
879

We note that section 292.207(c) of the PURPA Regulations requires the
applicant to concurrently with its filing serve a copy of the filing on each applicable
electric utility as well as the applicable State regulatory authority. We expect an applicant
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Fourth, regarding Solar Energy Industries’ concern that a QF may have to engage

in multiple defenses of its status, in addition to the above limits on protests, once the
Commission has affirmatively certified an applicant’s QF status in response to a protest
opposing a self-certification or self-recertification, or in response to an application for
Commission certification or Commission recertification, any later protest to a
recertification (self-recertification or application for Commission recertification) making
substantive changes to a QF’s existing certification, e.g., asserting that the entity seeking
QF status is at the same site as affiliated small power production QFs more than one but
less than 10 miles from it, must demonstrate changed circumstances from the facts on
which the Commission acted on the certification filing that call into question the
continued validity of the earlier certification.
556.

Finally, even if it indeed takes some small power production facilities an additional

90 to 120 hours (and we think that unlikely), that is not an unreasonable burden to impose
to ensure that a generating facility that seeks to be a QF is, in fact, entitled to QF status
and complying with PURPA. 880

seeking QF status (or recertifying its status) to timely comply with that regulation.
Therefore, a utility should also receive the filing at the same time that the filing is made at
the Commission.
880

The regulations adopted in this final rule explicitly make self-certifications and
self-recertifications effective upon filing and allow them to remain effective even if
challenged until such time as the Commission finds that a facility does not qualify to be a
QF. Additionally, entities seeking QF status can file self-certifications years in advance of
facility operation, such that the few months contemplated by the new process should not
cause delay. Finally, with regard to the time it may take to fill in the Form No. 556, we
note that while an entity seeking QF status may choose to preemptively defend against
claims that it should be considered to be at the same site as affiliated small power
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Turning to the requirements for a protest, as proposed in the NOPR, we will require

any person or entity filing a protest to specify facts that make a prima facie demonstration
that the facility described in the certification (both self-certification and application for
Commission certification) or recertification (both self-recertification or application for
Commission recertification) does not satisfy the requirements for QF status. We will also
require any protest to be adequately supported with any supporting documents, contracts,
or affidavits, as appropriate. Just as public utilities are typically not subject to discovery
with regard to their rate filings under section 205 of the FPA prior to the Commission’s
instituting trial-type evidentiary hearings, 881 we similarly decline to make QFs subject to
discovery requests when they self-certify or self-recertify.
558.

The Commission also orders here that an applicant’s response to a protest will be

allowed under 18 CFR 385.213(a)(2). By this final rule, we are consistent with that
regulation, “otherwise order[ing]” that such answers may be filed. They will be due no
later than 30 days after the filing of the protest.
559.

Rooftop solar developers frequently finance the initial development of rooftop solar

photovoltaic (PV) systems of individual homeowners, and then retain ownership of such
PV systems for extended periods of time until the ownership is eventually transferred to
the relevant homeowners. While these rooftop solar PV systems are owned by the

production qualifying facilities located more than one but less than 10 miles from it, this is
optional, not required.
881

18 CFR 385.401(a).
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developer, each individual rooftop solar PV system would be considered affiliated
electrical generating equipment of every other rooftop solar PV system owned by that
developer. When there are multiple co-owned rooftop solar PV systems within a mile,
and thus at the same site, they may exceed 1 MW and therefore be required to file for
certification or recertification unless they receive a waiver. 882 Moreover, whenever they
add an additional rooftop solar PV system to their portfolio, or alternatively transfer the
ownership of such a rooftop solar PV system to the relevant homeowner, their facility
could be viewed as no longer conforming with the material facts in their prior certification
or recertification; thus they would need to recertify.
560.

Due to the unique nature of rooftop solar PV developers, the Commission finds the

recertification requirement for PV developers could be unduly burdensome. Therefore, to
lessen the burden on such developers when recertifying, we will permit rooftop solar PV
developers an alternative option to file their recertification applications. That is, rather
than be required to file for recertification each time the rooftop solar developer adds or
removes a rooftop facility, a rooftop solar PV developer may recertify on a quarterly basis.
The filing would be due within 45 days after the end of the calendar quarter. However, if
in any quarter a rooftop solar PV developer either has no changes or only has changes of
power production capacity of 1 MW or less, then it would not be required to recertify until
it has accumulated changes greater than 1 MW total over the quarters since its last

882

See Sunrun, Inc., 167 FERC ¶ 61,059 (2019).
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filing. 883 Additionally, we note that rooftop solar PV developers, like all small power
production facilities, will not be subject to protests when they file recertifications that are
“administrative only” in nature, but would be subject to such protests when they make
substantive changes to the existing certification as detailed above in this section.
561.

We take this opportunity to clarify that, when the Commission issues an order

revoking QF certification, such order is subject to rehearing and appeal pursuant to the
FPA. 884 The Commission’s authority to determine whether or not a facility is a qualifying
small power production facility stems from PURPA section 201, which amended FPA
section 3 to add paragraph (17). 885 Similarly, FPA section 3(18) grants the Commission
authority to determine whether a cogeneration facility meets the Commission’s
requirements. 886 Because the Commission’s authority is grounded in the FPA, the
883

For example, if a rooftop solar QF increases its power production capacity by
0.9 MW in a quarter, it would not need to file to recertify for that quarter. However, if in
the next quarter the rooftop solar QF increased its power production capacity by 0.9 MW,
it would need to recertify for that quarter because cumulatively over the quarters since its
last filing it has changed its power production capacity by more than 1 MW (i.e., under
this example the rooftop solar QF changed its power production capacity since its last
recertification filing by 1.8 MW).
884

Similarly, when the Commission issues an order affirmatively certifying an
applicant’s QF status (in response to a protest opposing a self-certification or selfrecertification, or in response to an application for Commission certification or
recertification), any party to that proceeding aggrieved by the order, including the
protestant, may seek rehearing and appeal pursuant to the FPA.
885

16 U.S.C. 796(17). Section 3(17) of the FPA mandates a size requirement for a
small power production facility: it must have “a power production capacity which,
together with any other facilities located at the same site (as determined by the
Commission), is not greater than 80 megawatts.”
886

16 U.S.C. 796(18).
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Commission’s order revoking QF certification is subject to rehearing and appeal pursuant
to FPA section 313. 887
562.

El Paso Electric states that sometimes the utility does not know to protest, because

sometimes QFs fail to provide utilities with their QF application, and El Paso Electric is
therefore concerned by the Commission’s proposal to limit protests by requiring that once
the Commission has affirmatively certified an applicant’s QF status, any later protest must
demonstrate changed circumstances. We note that a QF that is filing a FERC Form No.
556 is currently required by 18 CFR 292.207(c) (which we are not altering in this rule
except to renumber as 18 CFR 292.207(e)) to serve a copy on each electric utility with
which it expects to interconnect, transmit or sell electric energy to, or purchase
supplementary, standby, back-up or maintenance power from, and the state regulatory
authority of each state where the facility and each affected utility is located. This final
rule does not change that requirement and we expect applicants to timely comply with that
regulation. Should an issue arise, though, the Commission can address it on a case-bycase basis as the circumstances warrant. Additionally, we note that, if a self-certification

887

16 U.S.C. 825l. The Commission has previously entertained rehearing of an
order revoking QF status, Golden Valley Elec. Ass'n, Inc., 167 FERC ¶ 61,208 (2019),
reh’g denied, 170 FERC ¶ 61,025 (2020), and of an order denying petitions to revoke
QF status, N. Laramie Range All., 138 FERC ¶ 61,171, reh’g denied, 139 FERC ¶
61,190 (2012), appeal dismissed, 733 F.3d 1030. There have also been appeals of
orders denying petitions to revoke QF status. N. Laramie Range All. v. FERC, 733 F.3d
1030 (10th Cir. 2013) (dismissing appeal on other grounds); Brazos Elec. Power Coop.
Inc., v. FERC, 205 F.3d 235 (5th Cir. 2000) (denying petition for review). Unlike
PURPA section 210, PURPA section 201 amends the FPA and is therefore subject to
FPA section 313. See Portland Gen. Elec. Co. v. FERC, 854 F.3d 692, 700 (2017);
Midland Power Coop. v. FERC, 774 F.3d 1, 3 (2014).

Docket Nos. RM19-15-000 and AD16-16-000

- 317 -

or self-recertification is not protested within the 30 day-period permitted for protests, then,
just as it could prior to this final rule, a challenger still has the ability to file a petition for
declaratory order, with the filing fee, without being required to show changed
circumstances to do so.
563.

Regarding Basin’s request to allow petitions seeking de-certification of QFs that

have previously filed self-certifications and ultimately never proceed to development, 888
as we note above we limit the ability to file a protest (rather than a petition for declaratory
order, with the accompanying filing fee) to within 30 days of the date of the filing of the
self-certification or self-recertification. If an interested party would like to contest a selfcertification or self-recertification later than 30 days after the date of its filing, then the
interested party may file a petition for declaratory order with the accompanying filing fee,
just as they could prior to the effective date of this final rule.
564.

We decline to adopt the requests that QF developers seeking certification with the

Commission be required to publish notice in local newspapers in the states in which the
development would be located. We find that the service requirement already in our
regulations cited above should serve to provide adequate notice to affected entities.
565.

We decline to impose a 60-day deadline after which a failure of the Commission to

rule on the protest results in the protest being denied by operation of law. Selfcertification will be effective upon filing and we adopt the NOPR proposal that the selfcertifications will remain effective after a protest has been filed, until such time as the

888

Basin Comments at 11.
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Commission issues an order revoking certification. We also clarify that selfrecertifications will likewise remain effective after a protest has been filed, until such time
as the Commission issues an order revoking certification.
566.

We also will adopt the NOPR’s proposed timeline for issuance of an order

following protests to a QF self-certification and self-recertification. The Commission will
issue an order within 90 days of the filing of a protest. However, if the Commission
requests more information, the time period for the Commission order would be extended
to 60 days from the filing of a complete answer to the information request. In addition to
any extension resulting from a request for information, the Commission also may toll the
90-day period during which the Commission commits to act for one additional 60-day
period. We clarify, however, that, absent Commission action by the date of the expiration
of the tolling period, a protest will be deemed denied, and the self-certification or selfrecertification will remain effective. We find that this timeline provides both QFs and
other interested persons with certainty about the QFs’ status within a reasonable amount
of time.
567.

Regarding Ares’ concern that small power production QFs could be aggregated

under the new rule without being aware of the other small power production QFs with
which they are aggregated, the Commission notes that this concern would only apply to
small power production facilities owned by the same person or its affiliates; it is unlikely
that the owner(s) of one facility would not be aware of other, affiliated QFs. Furthermore,
the presumption continues to be that a small power production facility seeking QF status
that is located more than one but less than 10 miles from any affiliated small power
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production QFs is at a separate site from those affiliated small power production QFs, and
the Commission here is simply making this presumption rebuttable. If an entity
challenges that presumption, the applicant seeking QF status would necessarily be served
with the protest 889 and thus informed of the challenge, and given the opportunity to defend
against the challenge.
568.

Regarding Solar Energy Industries contention regarding the currently pending

Connected Entity proceeding, that is a separate proceeding and beyond the scope of this
proceeding. Moreover, the data collection at issue in that proceeding does not eliminate
the need for the Commission to collect the data required by the FERC Form No. 556 so
that the Commission has the information it needs to determine whether a facility qualifies
to be a QF consistent with the standards laid out in the statute. In any event, we note that
the Connected Entity rulemaking was about market-based rate sellers, not QFs, and it is
likely that the Connected Entity rulemaking would not apply to many QFs in the first
place since they often nether seek nor have the authority to sell at market-based rates.
569.

Regarding Allco’s concerns about the RFA, we discuss the RFA issue in section

VII.
F.

Corresponding Changes to the FERC Form No. 556
1.

570.

NOPR Proposal

The Commission proposed changes to the FERC Form No. 556, corresponding to

the new rules discussed above regarding whether QFs are at separate sites. Currently,

889

18 CFR 385.211(b).
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item 8a of FERC Form No. 556 requires that the applicant identify any facilities with
electrical generating equipment within one mile of the instant facility’s electrical
generating equipment, as shown below:

571.

The Commission proposed adding a new item 8b, 890 which would be similar to the

current item 8a, except that it would cover affiliated facilities whose nearest electrical
generating equipment is greater than 1 mile and less than 10 miles from the electrical
generating equipment of the instant facility.
572.

The Commission proposed that the instructions for the new item 8b would also

allow applicants with facilities identified under item 8b (i.e., facilities more than one mile
apart and less than 10 miles apart) to, if they choose, explain (in the Miscellaneous section
starting on page 19 of the form) why the facilities identified under item 8b should be
considered separate facilities, 891 considering the relevant physical and ownership factors.

890

Subsequent items in that section of the FERC Form No. 556 would be retained
but re-numbered and moved down accordingly.
891

As discussed in detail in section IV.D.1.d, this final rule will change the
references to “separate facilities” or “the same facility” to “at separate sites” or “at the
same site.”
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The Commission further proposed to provide reference, in the instructions to the new item
8b, to the paragraphs of this final rule which discuss the relevant physical and ownership
factors that may be asserted to defend against rebuttal.
573.

The Commission sought comment on whether item 8a (existing) should be revised

and item 8b (as proposed) written to require that the applicant specify the distance from
the instant facility to each affiliated facility listed. We also sought comment on whether
items 8a and (new) 8b should require the applicant to document (in the Miscellaneous
section on page 19 of the FERC Form No. 556) how the distances reported were
calculated. Specifically, we sought comment on whether the applicant should be required
to identify the particular electrical generating equipment and associated geographic
coordinates used in calculating the distance(s) between the facilities.
574.

The Commission noted that item 8a currently requires applicants to list all affiliated

“facilities.” Under this requirement, an applicant would have to list all affiliated QFs as
well as affiliated non-QFs. We requested comment on whether such a requirement is
more burdensome than necessary. It was not clear that requiring the listing of affiliated
non-QFs is necessary in monitoring for compliance with the relevant QF regulations,
which are concerned only with the distance between affiliated QFs.
575.

The Commission also sought comment on whether item 3c (geographic

coordinates) and the Geographic Coordinates instructions on page 4 of the current FERC
Form No. 556 should be modified such that reporting of geographic coordinates should be
required for all applications, rather than only for applications where there is no facility
street address (as has been the case). We believed such information may provide more
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transparency in measuring distances between facilities, and that such transparency may be
useful for both the public and Commission staff in monitoring compliance with the
Commission’s QF regulations.
576.

The Commission noted, as it did in Order No. 732, 892 and as in the general form

instructions on page 4 of the FERC Form No. 556, that such coordinates can be obtained
through certain free online map services (with links and instructions available through the
Commission’s QF website); GPS devices (including smartphones, which are now nearly
ubiquitous); Google Earth; property surveys; various engineering or construction
drawings; property deeds; or municipal or county maps showing property lines. The
Commission also noted that the Commission has a link on its QF webpage
(https://www.ferc.gov/industries-data/electric/power-sales-and-markets/purpa-qualifyingfacilities) which provides assistance with determining geographic coordinates of facilities.
As such, the Commission believed that the burden that would be created by requiring
every QF to provide geographic coordinates would be limited. Even so, the Commission
sought comment on whether the value of the information to the public and the
Commission would outweigh the limited burden.

892

Revisions to Form, Procedures, and Criteria for Certification of Qualifying
Facility Status for a Small Power Production or Cogeneration Facility, Order No. 732,
130 FERC ¶ 61,214, at P 100 (2010).
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Comments

A few commenters oppose the changes to FERC Form No. 556 as proposed in the

NOPR. 893 Solar Energy Industries and the Southeast Public Interest Organizations
contend that the proposed new item 8b that requests a list of all affiliated facilities within
one to 10 miles from the certifying QF would be a significant increase in information
collection, time, effort, and cost of QF certification. 894
578.

The Southeast Public Interest Organizations further object that the obligation to

show how distances are calculated and to identify electrical generating equipment and
their associated geographic coordinates are overly burdensome for facilities that are
presumed to be separate and contradicts the rebuttable presumption of separate facilities,
which usually places the burden on the challenger. 895
579.

The Southeast Public Interest Organizations also assert it would be reasonable to ask

for only affiliated QFs and to exclude non-QF affiliates from the questions in item 8. 896
580.

Several commenters support changes to FERC Form No. 556 as proposed in the

NOPR. 897 A few commenters support the proposed changes to item 8a and proposed new

893

Solar Energy Industries Comments at 8; Southeast Public Interest Organizations
Comments at 36-37.
894

Solar Energy Industries Comments at 56; Southeast Public Interest
Organizations Comments at 36-37.
895

Southeast Public Interest Organizations Comments at 37-38.

896

Id.

897

APPA Comments at 23; EEI Comments at 50; Portland General Comments at
17-18; Subsurface Engineering Association Comments at 1.
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item 8b and argue that the additional information might be otherwise difficult to find and
will be useful to clarify if the assumption of separate facilities is appropriate. 898 Some
commenters support requiring all applicants to supply geographic coordinates in item 3c,
regardless of whether they have a street address. 899
581.

Two commenters support the collection of information for all affiliated facilities,

not just QF affiliates, within the one or ten-mile radius requested in item 8a and proposed
item 8b, respectively, because they believe it will be needed to identify QFs not
complying with the proposed rule. 900
582.

Solar Energy Industries assert that the proposed item 8b to the Form No. 556,

requiring a listing of all affiliated facilities whose nearest electrical generating equipment
is greater than one mile and less than 10 miles from the electrical generating equipment of
the certifying QF, is a substantial expansion of the information collection requirements
and goes against the Commission’s previously-granted blanket exemptions for QFs to
relieve the burden of public utility regulation. Solar Energy Industries argue that this is
not a mere information collection requirement, but a request for information that is not
otherwise publicly available and is inconsistent with the Commission’s finding on the
burden of collecting Connected Entity information. Solar Energy Industries argue that

898

APPA Comments at 23-24; EEI Comments at 50.

899

EEI Comments at 50; Idaho Commission Comments at 7; Subsurface
Engineering Association Comments at 1.
900

EEI Comments at 50-51; Portland General Comments at 18.
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collecting such information from QFs is unwarranted discriminatory treatment and is
arbitrary and capricious. 901
583.

A few commenters requested additional changes to FERC Form No. 556. 902 North

American-Central would like the Commission to create separate Form No. 556 forms for
small power producers and cogeneration QFs for a more distinct and simplified
application process. 903 EEI would like Form No. 556 to explicitly include battery
storage. 904 EEI requests that the Form No. 556 collect information on the rated capacity
and notes that net capacity may not be the appropriate measure of power production.
Solar Energy Industries also noted that the Commission stated in Order No. 732 that
future changes to Form No. 556 would not go through a rulemaking and would instead be
reviewed by the Office of Management and Budget with a period for public comments. 905
3.
584.

Commission Determination

We adopt the NOPR proposals regarding changes to the FERC Form No. 556, with

the further clarifications and additions described below. The revised Form No. 556 will
be attached to this rule in eLibrary, but will not be published in the Federal Register or
Code of Federal Regulations. The Commission finds that the added information collected

901

Solar Energy Industries Comments at 56-57.

902

EEI Comments at 51; El Paso Electric Comments at 5-6; North AmericanCentral Comments at 7.
903

North American-Central Comments at 7.

904

EEI Comments at 51-52.

905

Solar Energy Industries Comments at 56.
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by these changes is necessary to implement the changes made to the regulations in this
final rule, and thus justifies the increase in reporting burden.
585.

The currently effective Form No. 556 contains a “Who Must File” section which

specifies when an applicant seeking QF status or recertification of QF status must file a
self-certification, and when such applicant is exempt from the filing requirement. We will
revise the “Who Must File” section to clarify that the exemption from the requirement to
complete or file a Form No. 556 applies to an applicant seeking QF status for a small
power production facility that, together with any affiliated small power production QFs
within one mile of the entity seeking small power production QF status, has a net power
production capacity of 1 MW or less. While we did not seek comment on this corrective
change in the NOPR, this change is consistent with the Commission’s determination in
SunE B9 Holdings LLC, 906 and serves to make the Form No. 556 more transparent in its
application.
586.

We also revise the “Who Must File” section to include a “Recertification” section

which provides the text of revised 18 CFR 292.207(f), (previously 18 CFR 292.207(d))
which states that a QF must file for recertification whenever the QF “fails to conform with
any material facts or representation presented . . . in its submittals to the Commission.” 907

906

157 FERC ¶ 61,044 at P 16 (“the one-mile rule of section 292.204(a)(2) is a size
determination which the Commission has consistently applied generally to the regulations
pursuant to PURPA, and which applies here to determining the applicability of the lessthan-1-MW exemption of section 292.203(d)”) (internal citations omitted).
907

18 CFR 292.207(d).
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This addition does not alter our recertification requirements, and we include it here simply
to make the Form No. 556 clearer in its application.
587.

The total burden estimates in the “Paperwork Reduction Act Notice” section of

FERC Form No. 556 will be updated based on the changes in this final rule, to provide the
following estimates: 1.5 hours for self-certifications of facilities of 1 MW or less; 1.5
hours for self-certifications of a cogeneration facility over 1 MW; 50 hours for
applications for Commission certification of a cogeneration facility; 3.5 hours for selfcertifications of small power producers over 1 MW and less than a mile or more than 10
miles from affiliated small power production QFs that use the same energy resource; 56
hours for an application for Commission certification of a small power production facility
over 1 MW and less than a mile or more than 10 miles from affiliated small power
production QFs that use the same energy resource; 9.5 hours for self-certifications of
small power producers over 1 MW with affiliated small power production QFs more than
one but less than 10 miles that use the same energy resource; 62 hours for an application
for Commission certification of a small power production facility over 1 MW with
affiliated small power production QFs more than one but less than 10 miles that use the
same energy resource.
588.

We find that an explanatory “Protest to the Filing” section should be added to the

FERC Form No. 556 to note that, pursuant to 18 CFR 292.207, an interested person or
entity has 30 days from the date of the filing of the FERC Form No. 556 to intervene or
file a protest. The “Protest to the Filing” section will state that the protestor must
concurrently serve a copy of such filing, pursuant to 18 CFR 385.211(b), on the Form No.
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556 applicant. The “Protest to the Filing” section will also state that the Form No. 556
applicant will have 30 days to file any answer to a protest. The “Protest to the Filing”
section will also state that protests may be made to any initial certification, and any
recertifications on or after the effective date of this final rule making substantive changes
to the existing certification, which may include, for example, a change in electrical
generating equipment that increases power production capacity by the greater of 1 MW or
10 percent of the previously certified capacity of the QF, or a change in ownership in
which an owner increases their equity interest by at least 10% from the equity interest
previously reported. The “Protest to the Filing” section will note that “administrative
only” changes will not be subject to protests.
589.

The Commission finds that item 3c (geographic coordinates) and the Geographic

Coordinates instructions on page 4 of the current FERC Form No. 556 will be revised to
require all applicants to report the applicant facility’s geographic coordinates, rather than
only for applications where there is no street address (as was the case previously). We
find that such information will provide more transparency regarding the location of each
site, and that such transparency may be useful for both the public and Commission staff in
monitoring compliance with the Commission’s QF regulations.
590.

The Commission will change item 8a, which currently requires applicants to list all

affiliated facilities within one mile, to instead require that the applicant only list affiliated
small power production QFs using the same energy resource within one mile.
591.

We modify the NOPR’s proposal to add the collection of information for affiliated

facilities whose nearest electrical generating equipment is more than one but less than 10
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miles from the electrical generating equipment of the applicant’s facility to instead add the
collection of information for affiliated small power production QFs using the same energy
resource located more than one mile but less than 10 miles from the electrical generating
equipment of the applicant’s facility. However, rather than adding a separate item 8b to
the Form No. 556 specifically for such QFs, as proposed in the NOPR, we are expanding
the existing item 8a to require the applicant to list all affiliated small power production
QFs using the same energy resource whose nearest electrical generating equipment is less
than 10 miles from the electrical generating equipment of the entity seeking small power
production QF status.
592.

We determine that the revised item 8a will require the applicant to list the

geographic coordinates of the nearest “electrical generating equipment” of both its own
facility and the affiliated small power production QF in question based on the definitions
adopted in this final rule. The distance between the entity seeking small power production
QF status and each affiliated small power production QF will be automatically calculated
based on these coordinates. For any affiliated small power production QFs that cannot be
described in item 8a due to space limitations, the instructions will direct applicants to
provide the required information for such small power production QFs in the
Miscellaneous section of the form. To facilitate the uniform calculation of distances for
facility data that are entered into the Miscellaneous section of the form, a distance
calculator will be added to the form, and the form instructions will direct applicants to use
the calculator to convert their facilities’ geographic coordinates into distance.
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The Commission also adopts the NOPR proposal to allow applicants with affiliated

small power production QFs greater than one mile and less than 10 miles from the
electrical generating equipment of the entity seeking small power production QF status
identified under item 8a to, if they choose, explain why the affiliated small power
production QFs greater than one mile and less than 10 miles from the nearest electrical
generating equipment of the entity seeking QF status identified under item 8a should be
considered to be at separate sites from the entity seeking QF status, considering the
relevant physical and ownership factors. The instructions will provide references to the
relevant physical and ownership factors, as defined in this final rule, that may be asserted
to defend against rebuttal.
594.

Regarding Solar Energy Industries’ concern regarding the expansion of the

information collection requirements, we find that the added information collected by item
8a of the Form No. 556 is necessary to implement the changes made to the regulations in
this final rule, and thus justifies the increase in reporting burden. As noted in section
IV.E, the currently pending Connected Entity proceeding is a separate proceeding and
beyond the scope of this proceeding. Moreover, the data collection at issue in that
proceeding does not eliminate the need for the Commission to collect the data required by
the FERC Form No. 556 so that the Commission has the information it needs to determine
whether a facility qualifies to be a QF consistent with the standards laid out in the statute.
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We note that these changes and any future changes to Form No. 556 will continue

to be reviewed by the Office of Management and Budget following solicitation of
comments from the public, as described in Order No. 732. 908
596.

We find the requests for additional changes to FERC Form No. 556 beyond the

scope of this proceeding.
G.

PURPA Section 210(m) Rebuttable Presumption of Nondiscriminatory
Access to Markets
1.

PURPA Section 210(m) Implementation
a.

597.

NOPR Proposal

In 2006, when Order No. 688 was issued, the organized electric markets had been

in existence for only a few years and were not well understood by all market participants.
Now, fourteen years later, the markets are more mature, and the mechanics of
participation in such markets are improved and better understood. Consequently, in the
NOPR, the Commission determined that small power production facilities below 20 MW
should now be able to participate in such markets under most circumstances. The
Commission therefore proposed to revise 18 CFR 292.309(d) to reduce the net power
production capacity level at which the presumption of nondiscriminatory access to a
market attaches for small power production facilities, but not cogeneration facilities, from
20 MW to 1 MW.

908

Order No. 732, 130 FERC ¶ 61,214.
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The Commission determined that, in light of the maturation of organized electric

markets, such a reduction was consistent with Congress’s intent to relieve electric utilities
of their obligation to purchase when a QF has nondiscriminatory access to competitive
markets.
599.

The Commission noted that, in establishing the original presumption that QFs

whose net power production capacity was 20 MW or below lacked nondiscriminatory
access to markets defined in sections 210(m)(1)(A)-(C) of PURPA, it had acknowledged
that “there is no unique and distinct megawatt size that uniquely determines if a generator
is small.” 909 The Commission noted that, in using 20 MW to separate the presumption
that large QFs had nondiscriminatory access and small QFs lacked such access, the
Commission had recognized: (1) Order No. 671’s exemption for QFs that are 20 MW or
smaller from sections 205 and 206 of the FPA; and (2) Order Nos. 2006 and 2006-A’s
setting 20 MW as the demarcation for different interconnection standards between small
and large generators. 910 The NOPR stated that, while the Commission had not (and

909
910

Order No. 688-A, 119 FERC ¶ 61,305 at P 97.

See Order No. 688, 117 FERC ¶ 61,078 at P 76, order on reh’g, Order No. 688-A,
119 FERC ¶ 61,305 at P 97; see also 18 CFR 292.601(c)(1) (“[S]ales of energy or capacity
made by qualifying facilities 20 MW or smaller, or made pursuant to a contract executed on
or before March 17, 2006 or made pursuant to a state regulatory authority’s implementation
of section 210 the Public Utility Regulatory Policies Act of 1978, 16 U.S.C. 824a-1, shall be
exempt from scrutiny under sections 205 and 206.”); Revised Regulations Governing Small
Power Production and Cogeneration Facilities, Order No. 671, 114 FERC ¶ 61,102, at P
98, order on reh’g, Order No. 671-A, 115 FERC ¶ 61,225 (2006) (establishing exemption
for QFs 20 MW or below from 205 and 206 of FPA); Standardization of Small Generator
Interconnection Agreements and Procedures, Order No. 2006, 111 FERC ¶ 61,220, at P 75,
order on reh’g, Order No. 2006-A, 113 FERC ¶ 61,195 (2005), order granting clarification,
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likewise did not in the NOPR) propose to revise the exemptions for QFs from sections 205
and 206 of the FPA, the Commission had elsewhere taken steps to ease both
interconnection and market access for generation resources with small capacities since it
first implemented section 210(m) of PURPA.
600.

For example, the Commission noted that it had required public utilities to provide a

Fast-Track interconnection process for some interconnection customers whose capacity is
up to and including 5 MW (up from the previous 2 MW threshold), 911 and had required
each RTO/ISO to revise its tariff to include a participation model for electric storage
resources that establishes a minimum size requirement for participation in the RTO/ISO
markets that does not exceed 100 kW. 912 While both of these changes do not apply only
to generation types that could become QFs or only to RTOs/ISOs, the Commission stated
that it believed they generally show that small power production facilities below 20 MW,
specifically those whose capacity exceeds 1 MW, now have greater access to the markets
defined in section 210(m)(1) of PURPA than they did when the Commission first
established the presumptions of market access. The Commission also stated that, under
the NOPR proposal and like QFs over 20 MW today, small power production facilities

Order No. 2006-B, 116 FERC ¶ 61,046 (2006).
911

Small Generator Interconnection Agreements and Procedures, Order No. 792,
145 FERC ¶ 61,159, at P 103 (2013), clarifying, Order No. 792-A, 146 FERC ¶ 61,214
(2014).
912

Order No. 841, 162 FERC ¶ 61,127 at P 265.

Docket Nos. RM19-15-000 and AD16-16-000

- 334 -

over 1 MW would still be able to rebut the presumption of access due to operational
characteristics or transmission constraints. 913
601.

The Commission did not propose to make the same reduction applicable to

cogeneration facilities. The Commission stated that, unlike small power production
facilities, which are constructed solely to produce and sell electricity, cogeneration
facilities seeking QF certification after February 2, 2006 are statutorily required to show
that they are intended primarily to provide heat for an industrial, commercial, residential
or institutional process rather than fundamentally for sale to an electric utility. 914
Consequently, the production and sale of electricity is a byproduct of these thermal
processes, and owners of cogeneration facilities might not be as familiar with energy
markets and the technical requirements for such sales. The Commission stated that
retention of the existing 20 MW level for the presumption of access to markets therefore
would be appropriate for cogeneration facilities.
b.
602.

Comments in Opposition

Numerous commenters oppose the NOPR proposal to revise 18 CFR 292.309(d) to

reduce the net power production capacity level at which the presumption of

913
914

See 18 CFR 292.309(c), (e), (f).

See 16 U.S.C. 824a-3(n); 18 CFR 292.205(d)(3). We recognize that
cogeneration facilities seeking certification 5 MW or smaller after February 2, 2006 are
presumed to satisfy this requirement. 18 CFR 292.205(d)(4).
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nondiscriminatory access to a market attaches for small power production facilities, but
not cogeneration facilities, from 20 MW to 1 MW. 915
i.

Insufficient Evidentiary Support

603.

Several commenters argue that the record does not support the proposal. 916

604.

Advanced Energy Economy asserts that, when an agency reverses course on a

policy issue, and the “new policy rests upon factual findings that contradict those which
underlay” the previous policy, then the agency must “provide a more detailed justification
than what would suffice for new policy created on a blank slate.” 917 Advanced Energy
Economy argues that the NOPR falls short of that standard. 918

915

Allco Comments at 2, 17-19; Advanced Energy Economy Comments at 1-12;
AllEarth Comments at 2; Biogas Comments at 2-3; Biological Diversity Comments at 8-9;
California Commission Comments at 31-33; CARE Comments at 5-6; Con Edison
Comments at 5; Covanta Comments at 10-12; DC Commission Comments at 4-5;
Distributed Sun Comments at 2-3; ELCON Comments at 18, 31-35; Energy Recovery
Comments at 4-5; ENGIE Comments at 3-4; Commissioner Slaughter Comments at 2, 4;
Green Power Comments at 3; Industrial Energy Consumers Comments at 6-10;
Massachusetts AG Comments at 6-8; Michigan Commission Comments at 6-7; North
American-Central at 2-4; One Energy Comments at 2; South Dakota Commission
Comments at 5; Solar Energy Industries Comments at 44-51; State Entities Comments at
5-6; Western Resource Councils Comments at 1-144.
916

AllEarth Comments at 2; Advanced Energy Economy Comments at 5-9;
Biological Diversity Comments at 9; ELCON Comments at 31-32; Industrial Energy
Consumers Comments at 8; New England Hydropower Comments at 11-12; NIPPC,
CREA, REC, and OSEIA Comments at 77; Public Interest Organizations Comments at
76-78; SC Solar Alliance Comments at 12; Solar Energy Industries Comments at 45-48;
Southeast Public Interest Organization Comments at 39-40.
917

Advanced Energy Economy Comments at 6 (citing FCC v. Fox Television
Stations, Inc., 556 U.S. at 515).
918

Id. at 7.
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Public Interest Organizations and NIPPC, CREA, REC and OSEI argue that the

Commission fails to cite any evidence supporting the premise that the markets are more
mature, and that the mechanics of participation in such markets are improved and better
understood. Public Interest Organizations and NIPPC, CREA, REC, and OSEIA state that
the Commission asserts that QFs smaller than 20 MW can now participate in markets on a
nondiscriminatory basis “under most circumstances,” but that the Commission does not
explain what those “circumstances” are, or whether they apply as a general matter to most
small QFs. 919
606.

Several commenters state that, in Order No. 688-A, the Commission, rejected

utility proposals to set the threshold at 1 MW, and confirmed that 20 MW was an
appropriate threshold. 920 Advanced Energy Economy states that the Commission’s
explanation in Order No. 688-A, which stated that the rebuttable presumptions were based
on the Commission’s experience of implementing non-discriminatory open access
transmission over the past 11 years, dealing with QF issues over the past 29 years and its
experience with RTO/ISO markets for almost 10 years, contradicts the Commission’s
justification in the NOPR of limited experience with organized electric markets. 921
Advanced Energy Economy and Southeast Public Interest Organizations assert that, since

919

Public Interest Organizations Comments at 78; NIPPC, CREA, REC, and
OSEIA Comments at 77 (citing NOPR, 168 FERC ¶ 61,184 at P 126).
920

Advanced Energy Economy Comments at 5-6; ELCON Comments at 31-32.

921

Advanced Energy Economy Comments at 8-9.
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Order No. 688, the Commission has repeatedly found that utilities in organized markets
have failed to rebut the presumption of nondiscriminatory access to QFs, instead finding
that QFs 20 MW and under do not have sufficient access. 922
607.

Public Interest Organizations and NIPPC, CREA, REC, and OSEIA argue that the

Commission fails to explain the relevance of its Fast-Track interconnection process or
energy storage order or which barriers these developments alleviate for small QFs’ access
to markets. 923 Advanced Energy Economy asserts that the expansion of the Fast-Track
procedures only applied to a narrow slice of inverter-based resources under 20 MW and is
insufficient to support a rebuttable presumption that all QFs under 20 MW have
nondiscriminatory access. 924
608.

Solar Energy Industries and New England Hydro argue that, just because some

small QFs participate in energy markets, that is not sufficient justification to find that all
small QFs meet the statutory standard required for granting waiver for all QFs 20 MW or

922

Id. (citing, e.g., PPL Elec. Utils Corp., 145 FERC ¶ 61,053, at P 24 (2013); City
of Burlington, 145 FERC ¶ 61,121, at P 36 (2013); Fitchburg Gas and Elec. Light Co.,
146 FERC ¶ 61,186, at PP 32-33 (2014); Va. Elec. & Power Co., 151 FERC ¶ 61,038, at
P 21 (2015); N. States Power Co., 151 FERC ¶ 61,110 (2015)); Southeast Public Interest
Organizations Comments at 39-40.
923

NIPPC, CREA, REC, and OSEIA at 77; Public Interest Organizations
Comments at 78 (citing Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto.
Ins. Co., 463 U.S. 29, 43 (1983) (explaining that an agency’s failure to consider the
relevant factors and supply a “rational connection between the facts found and the choice
made” renders its decision arbitrary and capricious)).
924

Advanced Energy Comments at 7-8.
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less. 925 Public Interest Organizations assert that proper implementation of section 210(m)
requires that exemption from the mandatory purchase obligation only applies where QF
development will be stimulated by market forces; otherwise Congress intended QF
development to continue to be encouraged by the mandatory purchase obligation.926
Protesters assert that the record does not provide evidence that could reasonably allow the
Commission to conclude that small QF development will be stimulated by market forces.
On the contrary, the Public Interest Organizations assert that the Commission’s proposal
placing the burden on small QFs to rebut the presumption of access is itself a barrier to QF
development. 927
609.

Solar Energy Industries argue that, along with the energy markets, the capacity

markets in the RTO/ISO regions have not evolved to provide a meaningful opportunity for
any QF to sell long-term capacity. 928 Solar Energy Industries argue that PURPA section
210(m) requires the Commission to find that a QF has nondiscriminatory access to a
market for long-term sales of capacity prior to relieving the purchase obligation. Solar
Energy Industries provide several examples such as MISO’s Planning Resources Auction
925

12.

Solar Energy Industries Comments at 46; New England Hydro Comments at 11-

926

Public Interest Organizations Comments at 76 (citing New PURPA Section
210(m) Regulations Applicable to Small Power Production and Cogeneration
Facilities, Order No. 688, 117 FERC ¶ 61,078, at P 6 (2006), order on
reh'g, Order No. 688-A, 119 FERC ¶ 61,305 (2007), aff'd sub nom. Am. Forest and Paper
Ass'n v. FERC, 550 F.3d 1179).
927

Id.

928

Solar Energy Industries Comments at 45.
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that only provides a one-year purchase agreement, PJM not purchasing capacity since the
Commission’s July 2019 Order, and that SPP does not have a centralized capacity market.
Solar Energy Industries argue that without a specific finding that RTO/ISO markets
provide QFs with an opportunity to sell long-term capacity, the Commission is statutorily
required to maintain utilities’ obligation to purchase output from QFs 20 MWs or less. 929
610.

Mr. Mattson asserts, without elaboration, that FPA sections 205 and 206 disallow

the Commission from lowering the nondiscriminatory access threshold from 20 MW to 1
MW, and, therefore, claims it would amount to a violation of state-jurisdictional rights and
a taking of property. 930
ii.
611.

Administrative Burden and Complex Market Rules

The DC Commission state that QFs 20 MW or less lack the capability to participate

in a complicated wholesale market such as PJM where there is a need to understand
membership obligations and rules in order to appropriately execute transactions. 931
612.

Allco argues that, in retail choice states, PURPA is the only way small QFs can sell

to utilities. Allco asserts that in retail choice states there is a shifting retail customer base,
therefore utilities want obligations reduced and contracts limited to a year. Allco asserts
that utilities and state commissions cannot limit contracts due to a potentially disappearing
customer base and then argue that a sufficient wholesale market exists for long-term sales

929

Id. at 49.

930

Mr. Mattson Comments at 10.

931

DC Commission Comments at 4-5.
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of electric energy and capacity to support nondiscriminatory access for small QFs under
20 MW. 932
613.

Public Interest Organizations argue that giving special exemptions to cogeneration

facilities is discriminatory against small power producer QFs. 933 Two commenters also
assert that small QFs are at an inherent disadvantage compared to larger QFs because
smaller QFs are often engaged in other business enterprises, such as governmental units
distributing irrigation water or local companies unfamiliar with energy markets. 934
c.
614.

Comments in Support

Numerous commenters support the proposal to revise 18 CFR 292.309(d) for small

power production facilities but not cogeneration facilities, to reduce the net power
production capacity level at which the presumption of nondiscriminatory access to a
market applies from 20 MW to 1 MW. 935 DTE Electric argues that RTO/ISOs can now

932

Allco Comments at 18.

933

Public Interest Organizations Comments at 74.

934

NIPPC, CREA, REC, and OSEIA Comments at 18-19, 24-25; Mr. Mattson
Comments at 15.
935

Alliant Energy Comments at 13-16; Tax Reform Comments at 2; APPA
Comments at 24-26; Arizona Public Service Comments at 8-10; Basin Comments at 1213; Freedom Center Comments at 2; Colorado Independent Energy Comments at 14;
Connecticut Commission Comments at 21-22; Conservative Action Comments at 2;
Consumers Alliance Comments at 1-2; Consumers Energy Comments at 4-5; DTE
Electric Comments at 4-5; East Kentucky Comments at 3; East River Comments at 2; EEI
Comments 54-59; FirstEnergy Comments at 2-3; Idaho Power comments at 14; Indiana
Municipal Comments at 6-9; Institute for Energy Research Comments at 2; Kentucky
Commission Comments at 8; Missouri River Energy Comments at 3-4; NorthWestern at
14; TAPS Comments at 4; Ohio Commission Energy Advocate Comments at 8; Taxpayers
Protection Alliance Comments at 2; Chamber of Commerce Comments at 7; We Stand
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provide smaller resources non-discriminatory access, and therefore electric utilities should
no longer be required to purchase electric energy from them. 936 EEI supports the proposal
because resource diversity has improved and markets have evolved as smaller resources,
including QFs, are increasingly participating in the RTO/ISO markets. RTOs/ISOs have
also increasingly adjusted their bidding rules, forecasts, and operations to better
accommodate variable resources. 937 Alliant and the Ohio Commission Energy Advocate
state that small resources have increased access to wholesale markets and that RTO/ISO
rule flexibility allows for the non-discriminatory participation of very small resources and
the aggregation of even smaller resources in the markets, therefore the 20 MW threshold
is no longer appropriate. 938
615.

Consumer Alliance and EEI argue that reducing the threshold will reduce costs to

customers because currently some QFs with access to markets are foregoing the
opportunity to participate in those markets and electing to contract with electric utilities
under state-implemented PURPA programs, which EEI argues compensate QFs at an
above-market rate. 939

Comments at 1-144; Taxpayer Protection Alliance Comments at 2; TAPS Comments at 4.
936

DTE Electric Comments at 5-6.

937

EEI Comments at 56-58.

938

Alliant Energy Comments at 13-14; Ohio Commission Energy Advocate
Comments at 7-8.
939

EEI Comments at 58-59; Consumers Alliance Comments at 1-2.
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The Ohio Commission Energy Advocate argues that the rebuttable presumption

process for QFs provides an appropriate safety valve for the lower threshold. 940
d.
617.

Comments Requesting Modifications/Clarifications

Institute for Energy Research requests that the Commission expand the rebuttable

presumption of non-discriminatory access to QFs 1 MW and below if the market structure
in a given state is appropriate. Institute for Energy Research gives the example of Texas’s
open market model, where generation is open to all comers of all sizes. Institute for
Energy Research also suggests that the Commission should include some threshold now
such that when other states achieve similar open access market designs QFs 1 MW and
below could be rebuttably presumed to have non-discriminatory access to those markets,
without the need to undertake, at that time, a separate rulemaking on QFs 1 MW and
below. 941
618.

The Connecticut Commission suggests reducing the threshold at which the

presumption of nondiscriminatory access attaches to 0 MW because the markets are more
mature, the mechanics of participating in the markets are improved and the law requires
nondiscriminatory access to the markets for all resources. 942 Missouri River Energy
recommends lowering the threshold to 500 kW. 943 FirstEnergy recommends the

940

Ohio Commission Energy Advocate Comments at 8.

941

Institute of Energy Research Comments at 2.

942

Connecticut Commission Comments at 21-23.

943

Missouri River Energy Comments at 3.
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Commission treat both small power production resources and cogeneration resources
consistently by lowering the rebuttable presumption threshold from 20 MW to 1 MW for
all QFs. 944 Indiana Municipal requests that the Commission automatically apply the
1 MW threshold to utilities that have already been granted waiver for QFs over 20 MW to
promote the efficient use of the Commission’s resources and savings to utilities. 945
619.

The Michigan Commission requests clarification on the NOPR proposal

specifically regarding: (1) how existing contracts with QFs greater than 1 MW but below
20 MWs are to be treated under the NOPR, and if they would be subject to early
termination or would be granted legacy treatment indefinitely or until the end of the
existing contract term; (2) whether utilities that have already received relief from the
mandatory purchase obligation from the Commission for operating within the footprint of
an organized wholesale electricity market automatically qualify for relief under the 1 MW
threshold; and (3) how interconnection requirements would be considered for QFs
between 1 MW and 20 MWs – specifically whether these projects would need to
interconnect at transmission level voltages to be considered as having access to the
wholesale electricity market. 946 The Michigan Commission notes that there is some
tension between the proposal and the market rules for MISO and PJM. 947

944

FirstEnergy Comments at 2-3.

945

Indiana Municipal Comments at 8-9.

946

Michigan Commission Comments at 6-7

947

Id. at 7 (commenting that MISO, for example, utilizes a 5 MW threshold as the
cut off point for Network Modeling purposes and that resources less than 5 MW are
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Several commenters request that the Commission expand the exemption for

cogeneration to small power QFs whose primary purpose is to self-supply but still rely on
PURPA when making occasional sales to the interconnected utility when QF output
exceeds on-site consumption. 948 Industrial Energy Consumers suggest that small power
producers seeking a 20 MW self-supply exemption meet the “fundamental use test” which
currently applies to cogeneration facilities. 949 Other commenters assert that behind-themeter distributed energy resources, 950 Waste to Energy resources, 951 and baseload
renewables 952 are similar to cogeneration facilities and should be included in the
exemption.
621.

Public Interest Organizations request that the Commission clarify that utilities are

required to petition to eliminate the must-purchase obligation for small QFs, even for
those utilities that have previously made such a showing for QFs larger than 20 MW. 953
NRECA, concerned over a potential change in aggregation for distributed energy
resources in RTOs/ISOs, requests that the Commission clarify that the presumption will

modeled on a case-by-case basis only).
948

ELCON Comments at 32-33; Industrial Energy Consumers Comments at 6-8;
Chamber of Commerce Comments at 7.
949

Industrial Energy Consumers Comments at 9-10.

950

One Energy Comments at 2.

951

Industrial Energy Consumers Comments at 9-10.

952

Renewable Baseload Coalition Comments at 2.

953

Public Interest Organizations Comments at 76.
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only apply to those facilities having sufficient transmission access to the RTO/ISO
markets. 954
622.

Hydropower Association asserts that, despite their potential, hydropower resources

do not receive the same tax treatment and eligibility for state RPSs and therefore have not
enjoyed the same growth rate as other renewable energy small power producers.
Hydropower Association urges the Commission to retain the 20 MW rebuttable
presumption for hydropower resources, as would be the case for cogenerators, because
hydropower resources are required by the FPA section 10(a) to be best adapted for
comprehensive uses, including non-power generation purposes such as irrigation, flood
control, navigation, recreation, environmental restoration, and wildlife preservation.
Hydropower Association states that non-powered dams by definition were not constructed
to generate power. Because power generation is therefore a secondary use of these
facilities, Hydropower Association asserts that subjecting these facilities to new avoided
cost calculations will necessarily burden hydropower resources more than other small
power production facilities. Hydropower Association also asserts that there is almost 5
GW of potential non-power dams that could be developed and that the 20 MW exemption
should be retained for these resources. 955
623.

Ohio Consumers Counsel states that lowering the rebuttable presumption could

permit electric utilities and state policies to deny QFs and distributed energy resources

954

NRECA Comments at 18-19.

955

Hydropower Association Comments at 2-7 (citing 16 U.S.C. 803).
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under 20 MW from having unrestricted and nondiscriminatory access to wholesale
markets. For example, Ohio Consumers Counsel states that the NOPR would permit
electric distribution utilities to limit the availability of after-the-meter generation and
storage from PJM’s markets, such as through restrictive net metering requirements,
unreasonably low compensation for distributed energy resources, or other state regulatory
and policy restrictions. Ohio Consumers Counsel urges the Commission to require that
investor-owned electric distribution utilities demonstrate that they have not restricted
market access to QFs and distributed energy resources rated between 1 MW and
20 MW. 956
e.
624.

Commission Determination

We agree with commenters that, in Order Nos. 688 and 688-A, given conditions at

the time, the Commission established the rebuttable presumption at QFs 20 MW or less.
Furthermore, as commenters noted in reviewing several individual cases in 2013-2015, the
Commission continued to find that those individual small power production facilities 20
MW or less still needed the additional protections and encouragement. 957 However, since
Order Nos. 688 and 688-A the Commission has recognized multiple examples of small
power production facilities under 20 MW participating in RTO/ISO energy markets. The

956
957

Ohio Consumers Counsel Comments at 2-5.

PPL Elec. Utilities Corp., 145 FERC ¶ 61,053 at P 24; Va. Elec. & Power Co.,
151 FERC ¶ 61,038, at P 21; N. States Power Co., 151 FERC ¶ 61,110.
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Commission found that the electric utilities in those proceedings rebutted the presumption
of no market access and therefore terminated the mandatory purchase obligation. 958
625.

We adopt the proposal to revise 18 CFR 292.309(d) to reduce the net power

production capacity level at which the presumption of nondiscriminatory access to a
market attaches for small power production facilities, but not for cogeneration facilities.
However, recognizing some of the challenges that QFs near 1 MW have in participating in
such markets that have been identified by commenters, in this final rule we lower the
rebuttable presumption from 20 MW to 5 MW, rather than from 20 MW to 1 MW as
proposed in the NOPR. Under the final rule, small power production facilities with a net
power production capacity at or below 5 MW will be presumed not to have
nondiscriminatory access to markets, and, conversely, small power production facilities
with a net power production capacity over 5 MW will be presumed to have
nondiscriminatory access to markets.
626.

A number of commenters oppose the reduction below 20 MW, arguing the lack of a

record to support the proposal. We disagree. In Order Nos. 688 and 688-A, the
Commission determined that small QFs may not have nondiscriminatory access to
wholesale markets and, therefore, it was reasonable to establish a presumption for small
QFs. At that time, the Commission found that it was “reasonable and administratively
workable” to define “small” for purposes of this regulation to be QFs below 20 MW.959

958

See, e.g., Fitchburg Gas and Elec. Light Co., 146 FERC ¶ 61,186, at P 33
(2014); City of Burlington, Vt., 145 FERC ¶ 61,121, at P 33 (2013).
959

See Order No. 688, 117 FERC ¶ 61,078 at PP 74-78 (establishing rebuttable
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We also note that a number of commenters, including state entities which are charged with
applying PURPA in their jurisdictions, 960 supported a reduction in the 20 MW threshold.
627.

The Commission acknowledged that there is no unique number to draw a line for

determining what is a small entity. 961 In establishing 20 MW presumption as the line
between large and small QFs for purposes of section 210(m), the Commission looked at
other non-QF rulemaking orders in which it considered what was a small entity and those
orders showed 20 MW was a reasonable number at which to draw the line. 962 But, as
explained below, the Commission has since determined, based on changed circumstances
since the issuance of Order Nos. 688 and 688-A, that entities with capacity lower than
20 MW have nondiscriminatory access to the markets and, therefore, capacity level of
20 MW may no longer be a reasonable place to establish the presumption on what
constitutes a smaller entity under our regulations.

presumption); Order No. 688-A, 119 FERC ¶ 61,305 at P 95 (“There is no perfect bright
line that can be drawn and we have reasonably exercised our discretion in adopting a 20
MW or below demarcation for purposes of determining which QFs are unlikely to have
nondiscriminatory access to markets.”).
960

See Connecticut Commission Comments at 20-21; Kentucky Commission
Comments at 8.
961

Order No. 688-A, 119 FERC ¶ 61,305 at P 97 (“Although there is no unique and
distinct megawatt size that uniquely determines if a generator is small, in other contexts
the Commission has used 20 MW, based on similar considerations to those presented here,
to determine the applicability of its rules and policies.”).
962

See Order No. 688, 117 FERC ¶ 61,078 at P 76; Order No. 688-A, 119 FERC
¶ 61,305 at PP 96-97.
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Similar to our analysis in Order No. 688, we have determined that entities below 20

MW now can participate in RTO/ISO markets. 963 Here, we are updating the rebuttable
presumption based on industry changes since Order No. 688. Moreover, it is reasonable
to update the rebuttable presumption as markets defined in PURPA section 210(m)(1)(A),
(B), and (C) evolve because that statute itself does not establish a presumption and we are
updating the rules, as PURPA provides we will do from time to time, to ensure we comply
with PURPA. However, because the revised presumption established in this final rule is a
rebuttable presumption, QFs can seek to overcome it.
629.

Over the last 15 years, the RTO/ISO markets have matured, market participants

have gained a better understanding of the mechanics of such markets, and, as a result, we
find that it is reasonable to presume that access to the RTO/ISO markets has improved and
that it is appropriate to update the presumption for smaller production facilities. As we
did in Order No. 688, we have looked to indicia in other orders to determine where the
presumption should be set.
630.

We find that at this time, market rules are inclusive of power producers below

20 MW participating in markets. For example, since the issuance of Order No. 688, the
Commission has required public utilities to increase the availability of a Fast-Track
interconnection process for projects up to 5 MW. 964 That the Commission chose a 5 MW

963

In fact, when the Commission established the rebuttable presumption of
20 MW, commenters in that proceeding cited instances where QFs at 1 MW or above had
already had nondiscriminatory access to RTOs/ISOs. See Order No. 688, 117 FERC
¶ 61,078 at PP 64-66.
964

Order No. 792, 145 FERC ¶ 61,159, at P 103, clarified, Order No. 792-A,
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cut-off for eligibility for the fast-track procedures represents an implicit judgment by the
Commission that facilities larger than 5 MW do not need such procedures to be able to
interconnect to the grid.
631.

While the existence of Fast-Track interconnection processes does not on its own

demonstrate nondiscriminatory access for resources under 20 MW, it does indicate that
entities smaller than 20 MW have access to the market. Presuming that QFs above 5 MW
have such access is therefore a reasonable approach to identifying a capacity level at
which to update the rebuttable presumption of nondiscriminatory market access.
632.

Additionally, since the issuance of Order No. 688 the Commission has required

each RTO/ISO to update its tariff to include a participation model for electric storage
resources that established a minimum size requirement for participation in the RTO/ISO
markets that does not exceed 100 kW. 965 These proposals require RTO/ISOs to revise
their tariffs to provide easier access for smaller resources. Requiring markets to
accommodate storage resources to as low as 100 kW also supports that resources smaller
than 20 MW have nondiscriminatory access to those RTO/ISO markets. The Commission
believes that these developments support updating the 20 MW presumption to a lower
number.
633.

Commenters argue that individually each of these changes in circumstances,

standing alone, may not support the reduction of the threshold below 20 MW. But when

146 FERC ¶ 61,214.
965

Order No. 841, 162 FERC ¶ 61,127 at P 265.
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the changes are viewed together, we find that their cumulative effect demonstrates that it
is reasonable for the Commission to maintain a small entity rule but update its
determination of what is a small entity under this presumption under the PURPA
regulations. Additionally, the prospect of increased participation of distributed energy
resources in energy markets further supports the proposition that wholesale markets are
accommodating resources with smaller capacities. 966
634.

The Commission recognizes that certain of these precedents would support

reducing the presumption below 5 MW, and perhaps even lower than 1 MW. However,
the Commission has carefully considered the comments detailing the problems that QFs
have had in participating in RTO/ISO markets, problems that necessarily are more acute
for smaller QFs at or near the 1 MW threshold proposed in the NOPR. 967 The
Commission therefore has determined that a 5 MW is a more reasonable threshold of nondiscriminatory access to RTO/ISO markets.
635.

Based on the foregoing, we find it reasonable to update the presumption under

these regulations as to what constitutes a small entity that has non-discriminatory access to

966

See, e.g., Elec. Participation in Mkts Operated by Reg’l Transmission Orgs and
Independent Sys. Operators, 157 FERC ¶ 61,121, P 129 (2016) (“The costs of distributed
energy resources have decreased significantly, which when paired with alternative revenue
streams and innovative financing solutions, is increasing these resources’ potential to
compete in and deliver value to the organized wholesale electric markets.” (footnote
omitted)).]
967

See, e.g., Allco Comments at 17-19; Advanced Energy Economy Comments at
10-11; DC Commission Comments at 5; Public Interest Organizations Comments at 8990; SEIA Comments at 45-49.
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RTO/ISO markets and markets of comparable competitive quality below 20 MW, and that
5 MW represents a reasonable new threshold that accounts for the change of
circumstances indicating that 20 MW no longer is appropriate but also accommodates
commenters’ concerns that a 1 MW threshold would be too low. We acknowledge that
“there is no unique and distinct megawatt size that uniquely determines if a generator is
small.” 968 We find that a 5 MW threshold accords with PURPA’s mandate to encourage
small power production facilities, recognizes the progress made in wholesale markets as
discussed above, and balances the competing claims of those seeking a lower threshold
and those seeking a higher threshold.
636.

Individual small power production QFs that are over 5 MW and less than 20 MW

can seek to make the case, however, that they do not truly have nondiscriminatory access
to a market and should still be entitled to a mandatory purchase obligation.
637.

Regarding Advanced Energy Economy’s argument that the Commission failed to

sufficiently justify its change in policy, we disagree. 969 In FCC v. Fox Television, the
court stated that, when an agency makes a change in policy, the agency must show that
there are good reasons for the change, “[b]ut it need not demonstrate to a court’s
satisfaction that the reasons for the new policy are better than the reasons for the old one;
it suffices that the new policy is permissible under the statute, that there are good reasons

968
969

Order No. 688-A, 119 FERC ¶ 61,305 at P 97.

Advanced Energy Economy Comments at 6 (citing FCC v. Fox Television, 556
U.S. at 515).
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for it, and that the agency believes it to be better, which the conscious change of course
adequately indicates.” 970
638.

To be clear, we are maintaining our determination from Order No. 688 that small

entities potentially may not have non-discriminatory access for purposes of PURPA
section 210(m). However, as explained above, the Commission has determined that using
20 MW as an indicator of what constitutes a small entity is no longer valid. Entities below
20 MW increasingly have access to the markets, become familiar with practices and
procedures, and that markets have since implemented several changes to provide easier
access to smaller facilities, including small power production QFs, storage facilities, and
distributed energy resources. These changes demonstrate a change in facts since the time
we issued Order No. 688 which supports our updating of what constitutes a small entity
for purposes of PURPA section 210(m).
639.

Accordingly, we decline to adopt Ohio Consumers Counsel’s suggestion that

electric utilities continue to have the burden to demonstrate that certain small power
production QFs under 20 MW have nondiscriminatory access to markets like PJM before
being relieved of the mandatory purchase obligation for such QFs.
640.

While we find that it is reasonable to update the rebuttable presumption from 20

MW to 5 MW, we recognize commenters’ concerns regarding specific barriers to
participation in RTO markets that may affect the nondiscriminatory access to those
markets of some individual small power production facilities between 5 MW and 20 MW.

970

FCC v. Fox Television, 556 U.S. at 515.
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To address these concerns, we additionally are revising 18 CFR 292.309(c)(2)(i)-(vi) to
include factors that small power production facilities between 5 MW and 20 MW can
point to in seeking to rebut the presumption that they have nondiscriminatory access.
These factors are in addition to the existing ability, pursuant to 18 CFR 292.309(c), to
rebut the presumption of access to the market by demonstrating, inter alia, operational
characteristics or transmission constraints.
641.

Specifically, the Commission adds to 18 CFR 292.309(c) the following five

factors: (1) specific barriers to connecting to the interstate transmission grid, such as
excessively high costs and pancaked delivery rates; (2) the unique circumstances
impacting the time/length of interconnection studies/queue to process small power QF
interconnection requests; (3) a lack of affiliation with entities that participate in RTO/ISO
markets; (4) a predominant purpose other than selling electricity which would warrant the
small power QF being treated similarly to cogenerators (e.g., municipal solid waste
facilities, biogas facilities, run-of-river hydro facilities, and non-powered dams); (5) the
QF has certain operational characteristics that effectively prevent the qualifying facility's
participation in a market; and (6) the QF lacks access to markets due to transmission
constraints, including that it is located in an area where persistent transmission constraints
in effect cause the QF not to have access to markets outside a persistently congested area
to sell the QF output or capacity. This is not intended to be an exhaustive list of the
factors that a QF could rely upon in seeking to rebut the presumption. These factors,
among other indicia of lack of nondiscriminatory access, will be assessed by the
Commission on a case-by-case basis in considering a claim that the presumption of
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nondiscriminatory access to the defined markets should be considered rebutted for a
specific QF.
642.

The addition of these factors addresses commenters’ concern that not all small

power production facilities between 5 and 20 MW may have nondiscriminatory access to
competitive markets, and facilitates the ability of small power production facilities facing
barriers to participation in RTO markets to demonstrate their lack of access. For example,
while a small power production facility between 5 MW and 20 MW does not need to be
physically interconnected to transmission facilities to be considered as having access to
the statutorily-defined wholesale electricity markets, we recognize there are some small
power production facilities between 5 MW and 20 MW that may face additional barriers,
such as excessively high costs and pancaked delivery rates, to access wholesale markets.
643.

For example, several commenters express concern over the resources or

administrative burden for some small power QFs that lack the necessary experience or
expertise to participate in energy markets. Recognizing these concerns, we have added
consideration of both the fact that some small power production facilities will face
additional difficulties due to costs, administrative burdens, length of the interconnection
study process and the size of the queues, and the fact that some small power production
QFs do not have access to the expertise of affiliated entities.
644.

We agree with commenters that some small power production facilities are similar

to cogeneration facilities because their predominant purpose is not power production.
Like cogeneration facilities, the sale of electricity from these small power production
facilities is a byproduct of another purpose and these facilities might not be as familiar
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with energy markets and the technical requirements for such sales. Therefore, we will
allow the small subset of small power production facilities that are between 20 MW and 5
MW to rebut the presumption of access to markets where the predominant purpose of the
facility is other than selling electricity, and the sale of electricity is simply a byproduct of
that purpose. Finally, like all QFs over 20 MW, we recognize that there may be particular
small power production facilities with certain operational characteristics or that are
located in an area where persistent transmission constraints in effect cause the QF not to
have access to markets outside a persistently congested area to sell the QF output or
capacity.
645.

While we appreciate Indiana Municipals’ concern over preserving Commission

resources, we will deny its request to automatically apply the lower threshold to utilities
that have already been granted termination for QFs over the 20 MW threshold. We find
that it is appropriate to require utilities that were previously granted termination of the
mandatory purchase obligation for new contracts and obligations for QFs above 20 MW,
but are now seeking to terminate the mandatory purchase obligation for new contracts and
obligations for small power production facilities between 5 and 20 MW to follow the
procedures in 18 CFR 292.310, including procedures for providing notice to those
potentially affected QFs within their footprint. That is, those utilities for which the
Commission has already granted relief from the mandatory purchase obligation for small
power production facilities over 20 MW must reapply with the Commission requesting
relief from the mandatory purchase obligation for small power production facilities
between 5 MW and 20 MW.
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Among other factors, the regulation’s notice provision mentioned above will allow

small power production facilities between 5 MW and 20 MW an opportunity, if
applicable, to present evidence that their facility does not have nondiscriminatory access
to defined markets based on the factors discussed above. 971 In the proceeding in which the
utility seeks to terminate the mandatory purchase obligation between 5 MW and 20 MW,
we will not entertain arguments that the utility should lose its previously granted
termination of purchase obligation at 20 MW and above; our regulations provide how a
mandatory purchase obligation can be reinstated. We do not, in this final rule, change a
QF’s right to seek reinstatement of the mandatory purchase obligation where the
conditions set forth in 18 CFR 292.309(a), (b), or (c) are no longer met. 972
647.

Regarding the Michigan Commission’s questions, this final rule preserves the

rights or remedies of any party under existing contracts or obligations, in effect or pending
approval before the appropriate state regulatory authority or non-regulated electric utility
on or before [INSERT DATE 120 DAYS AFTER THE DATE OF PUBLICATION
IN THE FEDERAL REGISTER] with QFs between 5 MW and 20 MW. Consistent
with Commission precedent, this final rule defines the term “obligations” broadly to
encompass any existing legally enforceable obligation. 973

971

18 CFR 292.310.

972

See 18 CFR 292.311.

973

See Cedar Creek Wind LLC, 137 FERC ¶ 61,006, at PP 35-36 n.62 (2011)
(stating that courts have recognized negotiations regarding terms that parties to the
negotiations intend to become finalized or written contract, may in some circumstances
result in legally enforceable obligations on those parties notwithstanding the absence of a
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NOPR Discussion

In the NOPR, the Commission noted that NARUC had proposed that the

Commission allow utilities to rely on RFPs (in combination with liquid market hubs) to
establish eligibility to terminate a utility’s purchase obligation pursuant to PURPA section
210(m)(1)(C). 974 After describing generally how such a proposal might be structured,
NARUC suggested that “[t]he Commission should create a yardstick of characteristics that
describe in detail how a utility could qualify for an exemption under subparagraph (C).” 975
649.

The Commission stated that, under the PURPA Regulations, electric utilities

already may seek to terminate their mandatory purchase obligation pursuant to PURPA
section 210(m)(1)(C) by demonstrating that a particular market is of comparable
competitive quality to markets described in PURPA section 210(m)(1)(A) and (B). 976 The
writing). See generally Burbach Broadcasting Co. of Delaware v. Elkins Radio Corp.,
278 F.3d 401, 407-09 (4th Cir. 2002); Adjustrite Systems, Inc. v. GAB Business Serv., Inc.,
145 F.3d 543, 550 (2d Cir. 1998); Miller Constr. Co. v. Stresstek, 697 P.2d 1201, 1202-04
(Idaho 1985).); see also JD Wind 1, LLC, 129 FERC ¶ 61,148 at P 25; Grouse Creek Wind
Park, LLC, 142 FERC ¶ 61,187 at PP 40-41.
974

NOPR, 168 FERC ¶ 61,184 at P 131 (citing NARUC Supplemental Comments,
Docket No. AD16-16-000 (filed Oct. 17, 2018)).
975
976

Id., attach. A at 9.

Id. P 132 (citing Order No. 688-A, 119 FERC ¶ 61,305 at P 43 (“Congress
believed the two types of markets identified in subparagraphs (A) and (B), while distinct
between themselves, contain certain competitive qualities that justify termination of the
purchase requirement for any QF with nondiscriminatory access to those markets.
Subparagraph (C) directs the Commission to consider these competitive qualities when
analyzing whether there are other markets that, while not meeting the specific
requirements of subparagraphs (A) and (B), are sufficiently competitive to justify
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Commission further noted that the current PURPA Regulations are not prescriptive about
how an electric utility must make such a demonstration and nothing in the PURPA
Regulations or precedent would bar an electric utility from arguing that RFPs in
combination with liquid market hubs are sufficient to satisfy PURPA section
210(m)(1)(C).
650.

The Commission then stated that it believed that a properly structured proposal

along the lines proposed by NARUC potentially could satisfy the statutory requirements
under PURPA section 210(m)(1)(C) and that it would consider such proposals on a caseby-case basis. Although the Commission did not propose additional criteria a utility or
utilities may rely on to satisfy PURPA section 210(m)(1)(C), the Commission sought
comments on any specific factors that would be useful to consider in determining how a
utility or utilities may satisfy PURPA section 210(m)(1)(C). 977
b.

Comments
i.

651.

Comments in Opposition

A few commenters do not support allowing competition to be an alternative to the

mandatory purchase obligation. 978 ELCON is concerned that no state competitive

termination of the purchase requirement.”)); cf. Pub. Serv. Co. of N.M., 140 FERC ¶
61,191, at PP 29-38 (2012) (denying application to terminate mandatory purchase
obligation on the grounds that the Four Corners Hub is not of comparable competitive
quality to markets in sections 210(m)(1)(A) and (B) of PURPA)).
977

Id. P 133.

978

Allco Comments at 17-19; Public Interest Organizations Comments at 90.
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procurement is robust enough to replace avoided capacity costs. 979 Solar Energy
Industries supports using RFPs to set avoided cost rates, but does not support using RFPs
to vitiate utilities’ mandatory purchase obligations. 980
652.

Public Interest Organizations contend that RFPs are not comparable in quality to

PURPA section 210(m)(1)(A) or (B) markets because there is only a single buyer and
there are no safeguards against the anti-competitive behavior of that buyer, such as
favoring its own or an affiliate’s generation. 981 NIPPC, CREA, REC, and OSEIA state
that, while they agree in principle that competition should be the motivating force in
energy markets, their experience shows that utility-sponsored RFP programs often fall far
short of genuine competition. 982
653.

Public Interest Organizations state that Order No. 688-A specifies that

demonstrating that a market offers “a meaningful opportunity to sell” usually requires
evidence of QF transactions, which is not possible with a market hub. 983 Public Interest
Organizations argue that market hubs are not equivalent to PURPA section 210(m)(1)(A)

979

ELCON Comments at 19.

980

Solar Energy Industries Comments at 24 (citing Solar Energy Industries,
Supplemental Comments, Docket No. AD16-16-000, at 10-37, 40-58 (filed Aug. 28,
2019)).
981

Public Interest Organizations Comments at 93.

982

NIPPC, CREA, REC, and OSEIA Comments at 66.

983

Public Interest Organizations Comments at 92 (citing Order No. 688-A, 119
FERC ¶ 61,305 at P 38).
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or (B) markets because, unlike an independently administered auction, there is no
guarantee that a QF will be able to sell their energy even if it is the lowest cost resource. 984
654.

Public Interest Organizations further contend that the Commission does not have

the authority to approve RFPs or liquid market hubs as PURPA section 210(m)(1)(C)
wholesale markets because they are not of comparable qualify to Day 1 or Day 2 markets,
i.e., to PURPA section 210(a)(1)(A) or (B) markets. 985
ii.
655.

Comments in Support

Several commenters support allowing competition to be an alternative to the

mandatory purchase obligation. 986 ELCON supports competitive procurements that
exempt industrial self-supply. 987
656.

APPA supports the Commission reviewing factors that would determine if a market

is competitive and comparable to PURPA sections 210(m)(1)(A) and (B). 988 Xcel
proposes that the PURPA section 210(m)(1)(C) test should evaluate whether market
players have a reasonable opportunity to participate in the market, rather than whether the
type of market is similar to PURPA section 210(m)(1)(A) and (B) markets. 989 A few

984

Id.

985

Id. at 90-91.

986

Advanced Energy Economy Comments at 12; APPA Comments at 29; Colorado
Independent Energy Comments at 7; Xcel Comments at 11.
987

ELCON Comments at 19.

988

APPA Comments at 26-29.

989

Xcel Comments at 11.
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commenters requested a technical conference to identify the criteria for determining what
processes are competitive. 990 Colorado Independent Energy would like the RFP standard
for PURPA section 210(m)(1)(C) status to be higher than for QF pricing and include
evaluation of bid data and the modeling process to show the absence of bias against
renewable and cogeneration projects and likewise the absence of bias for utility self-build
projects. 991
657.

Arizona Public Service agrees with NARUC that the Commission should allow

utilities to rely on RFPs to establish eligibility to terminate the utility’s purchase
obligation pursuant to PURPA section 210(m)(1)(C). Arizona Public Service believes this
proposal is one way a utility could demonstrate that a market is of comparable competitive
quality to the markets described in PURPA sections 210(m)(1)(A) and (B). 992
658.

APPA argues that market hubs should be considered as possibly comparable,

particularly to PURPA section 210(m)(1)(B), which requires that QFs have access to
Commission-approved transmission service and competitive wholesale markets for long
and short-term capacity and energy sales. 993 APPA highlights the Commission finding

990

Advanced Energy Economy Comments at 13; ELCON Comments at 19.

991

Colorado Independent Energy Comments at 6, 11-12.

992

Arizona Public Service Comments at 8-10.

993

APPA Comments at 27.
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that the Mid-Columbia and Palo Verde hubs have sufficient liquidity to find just and
reasonable rates and adds that an empirical test of market liquidity could be created. 994
c.
659.

Commission Determination

In this final rule, we affirm that we will consider utility proposals to terminate the

purchase obligation pursuant to PURPA section 210(m)(1)(C) on a case-by-case basis,
including utility proposals based on competitive solicitations or liquid market hubs.
660.

In response to Public Interest Organizations, as explained above in Section IV.A.1,

PURPA section 210(m) obligates the Commission to grant any request to terminate a
utility’s obligation to purchase from a QF with nondiscriminatory access to the specified
markets that satisfy that provision. Whether any particular market is of comparable
quality to a Day 1 or Day 2 market necessarily must be determined in the context of an
individual case.
661.

We refrain from outlining here an exhaustive list of factors that will be used in any

such case-by-case evaluation, but at a minimum we will be guided by the important
criteria discussed previously in this rule in section IV.B.8 on the use of competitive
solicitations to determine avoided costs.
662.

Consistent with our findings and discussion in section IV.B.4 on the use of market

hubs to determine avoided cost, the Commission finds that competitive market prices in
general should reflect the avoided cost energy rates of utilities with access to such markets
in a given region. We will therefore consider, on a case-by-case basis, whether a properly

994

Id. at 28.
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run RFP or competitive acquisition process may also justify termination of the PURPA
purchase obligation pursuant to PURPA section 210(m)(1)(C).
H.

Legally Enforceable Obligation
1.

663.

NOPR Proposal

The Commission proposed to add regulatory text in 18 CFR 292.304(d)(3) to

require QFs to demonstrate that a proposed project is commercially viable and that the QF
has a financial commitment to construct the proposed project pursuant to objective,
reasonable, state-determined criteria in order to be eligible for a LEO. The Commission
further proposed to provide that states have flexibility as to what constitutes an acceptable
showing of commercial viability and financial commitment.
664.

The Commission stated that its objective in requiring a showing of commercial

viability and the QF’s financial commitment to construct the project was to ensure that no
electric utility obligation is triggered for those QF projects that are not sufficiently
advanced in their development and, therefore, for which it would be unreasonable for a
utility to include in its resource planning, while at the same time ensuring that the
purchasing utility does not unilaterally and unreasonably decide when its obligation arises.
The NOPR proposed that states may require a showing, for example, that a QF has
satisfied, or is in the process of undertaking, at least some of the following prerequisites:
(1) obtaining site control adequate to commence construction of the project at the
proposed location; (2) filing an interconnection application with the appropriate entity; (3)
securing local permitting and zoning; or (4) other similar, objective, reasonable criteria
that allow a QF to demonstrate its commercial viability and financial commitment to
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construct the facilities. The NOPR stated that these proposed indicia were not intended to
be exhaustive and the Commission sought comment on these indicia and others that also
might be appropriate for consideration.
665.

The Commission stated that it believed requiring QFs to demonstrate their

commercial viability and financial commitment to construct the facilities based on such
indicia before obtaining a LEO would allow electric utilities to reliably plan their systems
while ensuring resource adequacy. Additionally, the development and definition of
objective and reasonable factors to determine commercial viability and financial
commitment to construct a facility would encourage the development of QFs by providing
QFs with more certainty as to when they will obtain a LEO. 995
2.

Comments
a.

666.

Comments in Opposition

Several commenters oppose the Commission’s proposal to require QFs to

demonstrate that a proposed project is commercially viable and the QF has a financial
commitment to construct the proposed project pursuant to objective, reasonable, statedetermined criteria in order to be eligible for a LEO and that states have flexibility as to
what constitutes an acceptable showing of commercial viability and financial
commitment, arguing it undermines PURPA’s intent to promote QF development. 996

995

Because QFs already in operation have necessarily demonstrated a commitment
to construct the project, the Commission stated that it does not intend commercial viability
and financial commitment requirements to serve as prerequisites to QFs already in
operation with existing LEOs to obtaining new LEOs.
996

NIPPC, CREA, REC, and OSEIA Comments at 81; Public Interest
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NIPPC, CREA, REC, and OSEIA argue that developers cannot obtain financing

without the financial commitment of a PPA or LEO from the utility and therefore
requiring financial viability as a condition precedent to obtain a LEO is problematic. 997
Western Resource Councils argues that the NOPR proposal represents an onerous
financial and bureaucratic barrier that will lead to a substantial reduction in the number of
QFs. 998
668.

Southeast Public Interest Organizations argue that the proposal does not

sufficiently narrow the range of divergent LEO tests that have already been adopted by the
states and opposes allowing states additional flexibility in establishing criteria up to a fully
executed agreement. 999 sPower requests that the Commission establish specific criteria
and prohibit states from imposing any additional criteria. 1000 Solar Energy Industries
requests that the Commission develop a concrete baseline in determining when a QF is
entitled to a purchase contract.
669.

Solar Energy Industries and Public Interest Organizations argue that requiring

developers to invest additional capital prior to obtaining a LEO will prevent smaller
companies who are unable to invest heavily in early state development activity from

Organizations Comments at 98; Western Resource Councils Comments at 144.
997

NIPPC, CREA, REC, and OSEIA Comments at 81.

998

Western Resource Councils Comments at 144.

999

Southeast Public Interest Organizations Comments at 43

1000

sPower Comments at 14.
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participating. 1001 Solar Energy Industries argue that it is unjust and unreasonable to
require QFs to invest millions of dollars in site control, permit acquisition and
interconnection costs in order to secure the opportunity to negotiate with the purchasing
utility. For those states that do not willingly disclose their avoided cost rates or
methodology, the NOPR’s LEO proposal requires QFs to incur substantial expense to
establish their commercial viability without a reasonable understanding of what their rate
may be. 1002
670.

In striking a balance between interconnection and development risk, Solar Energy

Industries proposes that the first prerequisite to a LEO formation be either: (a) the
completion of the System Impact Study (or the equivalent in the state interconnection
process); or (b) where the utility cannot complete the System Impact Study within a
reasonable period of time, one year after tendering an interconnection request to the host
utility. 1003 Where a QF has obtained site control, initiated state permitting processes,
submitted an interconnection request and associated study deposit, and has been certified
through the submission of a Form No. 556, the Commission should find that the QF is
eligible to establish a LEO to sell to the purchasing utility, provided that: (1) the QF has
received a System Impact Study report (or equivalent) or one year has elapsed since the

1001

Solar Energy Industries Comments at 41; Public Interest Organization
Comments at 80-82.
1002

Solar Energy Industries Comments at 41.

1003

Id. at 43.
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QF’s interconnection request was tendered to the host utility; and (2) the QF commits to
achieving commercial operation within 180 days of the completion of all interconnection
facilities and network upgrades by the utility. 1004 Solar Energy Industries asserts that QFs
would, upon satisfaction of these criteria, be legally entitled to negotiate with the
purchasing utility to develop a PPA setting forth the terms and conditions of the purchase,
including liability if the QF fails to perform. Projects that reach agreement will proceed
according to the terms of the PPA and the purchasing utility can establish milestones with
enough financial protection to ensure that ratepayers will not be harmed if the QF fails to
begin operations. 1005
671.

American Dams argues that Interconnection Agreements are generally processed

far too slowly, a problem that should be addressed by the Commission. 1006
672.

Southeast Public Interest Organizations support the requirement of demonstrating

site control, but state that requiring permits can be time-consuming and costly such that
pre-financing QFs may not have the resources for the lengthy permitting process, and it is
unreasonable to expect a QF to incur these expenses until it has secured a price for its
output so that it can in turn secure financing for the project. 1007

1004

Id.

1005

Id.

1006

American Dams Comments at 5-6.

1007

Southeast Public Interest Organization Comments at 43-44.
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Comments in Support

Numerous commenters support the NOPR’s LEO proposal, asserting that state

agencies are better positioned to develop criteria that reflect their unique operational
circumstances, resource planning needs and risk appetite. 1008 Several commenters note
that the proposed factors provide a reasonable balance between the planning needs of the
connecting utility and certainty to QF developers. 1009 Several commenters assert that
requiring QFs to demonstrate commercial viability and financial commitment will reduce
the reliability or other risks a utility faces by having to plan for its system needs or
resource adequacy around a QF that is never developed. 1010
674.

Several commenters agree that the proposed regulations will provide certainty to

host utilities and state commissions while decreasing systems impact and associated
costs. 1011
1008

Alaska Power Comments at 1-2; APPA Comments at 30; Chamber of
Commerce at 8; Colorado Independent Energy Comments at 13; Connecticut Authority
Comments at 24-25; Consumer Alliance Comments at 2; Consumers Energy Comments at
5; East Kentucky Comments at 3-4; East River at 2; El Paso Electric Comments at 6-7;
Golden Valley Comments at 7-8; Indiana Municipal Comments at 11-12; Institute for
Energy Research Comments at 2; Massachusetts DPU Comments at 10; NARUC
Comments at 7-8; NIPPC, CREA, REC, and OSEIA Comments at 81; NRECA Comments
at 21; North Carolina Commission Staff Comments at 6; Northern Laramie Range
Alliance Comments at 3-4; Ohio Commission Energy Advocate Comments at 10; Oregon
Commission at 6.
1009

Alliant Energy Comments at 21; Industrial Energy Consumers Comments at

1010

Duke Energy Comments at 19; EEI Comments at 37.

14-16.

1011

Alliant Energy Comments at 21-22; NRECA at 21; Northern Laramie Range
Alliance Comments at 3-4.
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Connecticut Authority supports the proposal arguing that the factors included in the

NOPR will provide greater certainty and less risk to QF developers and purchasing
utilities which is consistent with PURPA’s goal of developing renewable resources. 1012
The Chamber of Commerce argues that the proposed factors indicate a developer’s goodfaith intention to ultimately develop its proposed QF. 1013 The Michigan Commission
states that it supports the proposal, currently has a rulemaking and several cases pending
regarding LEOs, and appreciates any additional clarity the Commission could provide. 1014
c.
676.

Comments Requesting Modification

NIPPC, CREA, REC, and OSEIA request that the Commission: (1) further define

the terms “commercial viability” and “financial commitment” to avoid litigation; (2)
clarify that any changes to the LEO rules will not affect the viability of any executed
contract between a developer and utility, regardless of the facility’s development status;
and (3) clarify that the LEO rules will not preclude nor bar any utility from executing a
PPA before the QF may be able to demonstrate compliance with the implementation of
LEO rules. 1015

1012

Connecticut Authority Comments at 24-25.

1013

Chamber of Commerce Comments at 8.

1014

Michigan Commission Comments at 7-8.

1015

NIPPC, CREA, REC, and OSEIA Comments at 81-83.
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Studies

NorthWestern requests that the Commission require more than just the submission

of an interconnection application prior to obtaining a LEO in order to demonstrate that the
proposal is more than a speculative paper project. 1016 Portland General requests that the
Commission allow states to require developers to have completed the first interconnection
study. 1017 The South Dakota Commission states that developers should be required to
have completed a transmission feasibility study or system impact study with a
determination of the interconnection costs the QF would be required to pay prior to
obtaining a LEO. 1018 Portland General requests that off-system QFs be required to have
completed the first study milestone of the transmission service request. 1019
678.

SC Solar Alliance requests that the Commission adopt a recent South Carolina

Commission ruling that a QF should be able to establish a LEO after receiving a System
Impact Study or within one year if a System Impact Study is not provided in a timely
manner and that PPA in-service dates must be extended based on interconnection
delays. 1020

1016

NorthWestern Comments at 15-16.

1017

Portland General Comments at 20.

1018

South Dakota Commission Comments at 2.

1019

Portland General Comments at 20.

1020

SC Solar Alliance Comments at 15.
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Commercial Viability

Alliant Energy requests that the Commission consider requiring QF developers to

have contracts in place with equipment suppliers and an analysis of interconnections
needed. 1021
680.

North Carolina Commission Staff requests that the Commission adopt a North

Carolina Commission standard that QFs must (1) commit to sell their power via a written
notice of commitment by the earlier of 105 days after submission of an interconnection
request or upon receipt of the system impact study, (2) have filed a report of proposed
construction, and (3) submitted an interconnection request under the state’s
interconnection protocol which requires the QF to demonstrate site control. 1022 sPower
argues that option contracts should be sufficient to demonstrate site control. 1023
iii.
681.

Financial Viability

Portland General and sPower suggest requiring developers to pay a deposit to state

commissions to demonstrate financial viability with the amount based on the capacity of
the QF and released upon project completion.1024 Portland General asserts that having to

1021

Alliant Energy Comments at 22.

1022

North Carolina Commission Staff Comments at 6.

1023

sPower Comments at 15.

1024

Portland General Comments at 15-16; sPower Comments at 14-15.
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post a deposit encourages developers to perform sufficient due diligence prior to claiming
a LEO. 1025
682.

North Carolina Commission Staff argues that, in order to protect ratepayers from

QFs gaming the process, any project that backs out of its notice of commitment should
only receive as-available rates for two years. 1026
iv.
683.

Rejecting QF Purchases and Expanded Curtailment
Rights

North Carolina Commission Staff suggests that the Commission update its

regulations to allow curtailing QFs when it would be uneconomic for the utility to make
such purchases. 1027 The Institute for Energy Research argues that the Commission should
allow a utility to reject purchases from QFs if the utility has no need for additional
capacity. The Institute for Energy Research states that such need could be determined
separately, on an annual basis, a stand-alone basis, or as part of an IRP process. 1028
3.
684.

Commission Determination

In this final rule, we adopt the NOPR proposal to require QFs to demonstrate that a

proposed project is commercially viable and that the QF has a financial commitment to
construct the proposed project, pursuant to objective, reasonable, state-determined criteria

1025

Portland General Comments at 20-21.

1026

North Carolina Commission Staff Comments at 6.

1027

Id. at 8.

1028

Institute for Energy Research Comments at 2-3.
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in order to be eligible for a LEO. 1029 We also affirm that the states have flexibility as to
what constitutes an acceptable showing of commercial viability and financial
commitment, albeit subject to the criteria being objective and reasonable. We find that
requiring a showing of commercial viability and financial commitment, based on objective
and reasonable criteria, will ensure that no electric utility obligation is triggered for those
QF projects that are not sufficiently advanced in their development, and therefore, for
which it would be unreasonable for a utility to include in its resource planning. At the
same time, the criteria ensure that the purchasing utility does not unilaterally and
unreasonably decide when its obligation arises. We believe this strikes the right balance
for QF developers and purchasing utilities and should encourage development of QFs.
685.

Examples of factors a state could reasonably require are that a QF demonstrate that

it is in the process of at least some of the following prerequisites: (1) taking meaningful
steps to obtain site control adequate to commence construction of the project at the
proposed location and (2) filing an interconnection application with the appropriate entity.
The state could also require that the QF show that it has submitted all applications,
including filing fees, to obtain all necessary local permitting and zoning approvals. We
note that the factors that the state requires must be factors that are within the control of the
QF. Thus, we clarify that it is appropriate for states to require a QF to demonstrate that it
is in the process of obtaining site control or has applied for all local permitting and zoning

1029

NOPR, 168 FERC ¶ 61,184 at P 140.
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approvals, rather than requiring a QF to show that it has obtained site control or secured
local permitting and zoning.
686.

We agree with Southeast Public Interest Organizations’ concerns regarding

requiring QFs to obtain permits in order to determine commercial viability. In some
regions the permitting and zoning process can be lengthy and expensive, making obtaining
the permits and zoning changes a condition to a LEO unreasonable. Therefore, instead of
requiring a QF to have secured local permitting and zoning, states can require QFs to have
applied for all of the necessary permits and zoning variances, including the payment of all
necessary fees, as a factor in demonstrating the QF’s commercial viability. States may
require a showing that such applications have been submitted to the relevant regulatory
bodies (including payment of the application fees).
687.

Several commenters argue that requiring QFs to demonstrate financial viability

prior to obtaining a LEO is problematic because QFs need a LEO to obtain financing. 1030
However, demonstrating the required financial commitment does not require a
demonstration of having obtained financing. Requiring QFs to, for example, apply for all
relevant permits, take meaningful steps to seek site control, or meet other objective and
reasonable milestones in the QF’s development can sufficiently demonstrate QF
developers’ financial commitment in the QF development and allows utilities to

1030

NIPPC, CREA, REC, and OSEIA Comments at 81; Western Resource Council
Comments at 144.
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reasonably rely on the LEO in planning for system resource adequacy. Obtaining a PPA
or financing cannot be required to show proof of financial commitment.
688.

The intent of these factors is to provide a reasonable balance between providing

QFs with objective and transparent milestones up front that are needed to obtain a LEO,
allowing states the flexibility to establish factors that address the individual circumstances
of each state, and increasing utilities’ ability to accurately plan their systems. 1031
Establishing objective and reasonable factors is intended to limit the number of unviable
QFs obtaining LEOs and unnecessarily burdening utilities that currently have to plan for
QFs that obtain a LEO very early in the process but ultimately are never developed. 1032 In
adopting this provision, the Commission is raising the bar to prevent speculative QFs from
obtaining LEOs, and the associated burden on purchasing utilities, but is not establishing a
barrier for financially committed developers seeking to develop commercially viable QFs.
689.

We disagree that establishing reasonable, transparent factors is an onerous barrier

or will cause a substantial reduction of QFs. The objective and reasonable criteria we
have established will protect QFs against onerous requirements for a LEO that hinder
financing, such as a requirement for a utility’s execution of an interconnection

1031

Alliant Energy Comments at 21; Industrial Energy Consumers Comments at

1032

Duke Energy Comments at 19; EEI Comments at 37.

14-16.
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agreement 1033 or power purchase agreement, 1034 or requiring that QFs file a formal
complaint with the state commission, 1035 or limiting LEOs to only those QFs capable of
supplying firm power, 1036 or requiring the QF to be able to deliver power in 90 days. 1037
We find that, by making clear that such conditions are not permitted, and by providing
objective criteria to clarify when a LEO commences, the LEO provisions we have adopted
will encourage the development of QFs.
690.

For those commenters that requested that the Commission establish specific factors

for the states to apply, or to establish a baseline for eligible factors, or to otherwise limit
states’ flexibility, we decline to do so. Since its inception, the Commission’s PURPA
Regulations have established rules and defined boundaries allowing states flexibility
within those boundaries in implementing PURPA as appropriate for each state. As
commenters noted, this allows states to address their unique circumstances and best
address each states’ needs. Furthermore, existing precedent establishes a baseline1038 and
1033

See, e.g., FLS Energy, Inc., 157 FERC ¶ 61,211, at P 26 (2016) (FLS) (stating
that requiring signed interconnection agreement as prerequisite to LEO is inconsistent
with PURPA Regulations).
1034

See, e.g., Murphy Flat Power, LLC, 141 FERC ¶ 61,145, at P 24 (2012)
(finding that requiring a signed and executed contract with an electric utility as a
prerequisite to a LEO is inconsistent with PURPA Regulations.
1035

See, e.g., Grouse Creek Wind Park, LLC, 142 FERC ¶ 61,187, at P 40 (2013).

1036

Exelon Wind 1, L.L.C. v. Nelson, 766 F.3d 380, 400 (5th Cir. 2014).

1037

Power Resource Group, Inc. v. Public Utility Com’n of Texas, 422 F.3d 231,
(5th Cir. 2005).
1038

For example, the Commission has held that requiring a fully-executed contract
or executed interconnection agreement as a condition precedent to obtaining a LEO is
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this final rule’s requirement that states adopt objective and reasonable criteria for
determining when a QF has obtained a LEO provides additional safeguards (in addition to
that baseline) applicable to both QFs and utilities. Similarly, regarding Solar Energy
Industries’ proposed pre-requisites and factors, for the reasons stated above, we find that
states are in the best position to determine what specific factors would best suit the
specific circumstances of that state, so long as they are objective and reasonable, and we
provide the suggested prerequisites above as examples of objective and reasonable
factors. 1039 While Solar Energy Industries’ proposed criteria may be reasonable, we
decline to mandate specific terms for the entire country.
691.

Contrary to Solar Energy Industries’ assertions, nothing in this final rule limits a

QF developer’s or utility’s ability to negotiate rates, terms or conditions. 1040
692.

With regard to the argument that the NOPR’s LEO proposal is unreasonable in

states that do not disclose their avoided cost rate because it would require QFs to incur
substantial expense to establish commercial viability without a reasonable understanding
of the purchase rate, we find that such state-specific implementation issues can be
addressed case-by-case. To the extent that entities believe that a particular state’s avoided
cost rates or rate setting methodologies do not provide sufficient transparency to support a

inconsistent with PURPA. See FLS, 157 FERC ¶ 61,211 at P 26; Cedar Creek Wind LLC,
137 FERC ¶ 61,006 at P 35.
1039

See supra P 685.

1040

See 18 CFR 292.301(b).
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QF’s ability to make reasonable commercial viability investment decisions, such entities
could file a petition for enforcement against the state at the Commission and, if the
Commission declines to act, later file a petition against the state in U.S. district court
(pursuant to PURPA section 210(h)(2)(B)).
693.

NIPPC, CREA, REC, and OSEIA request that we further define the terms

commercial viability and financial commitment. We decline. As discussed above, we
believe the best course is to allow states the flexibility (employing objective and
reasonable factors) to determine what constitutes commercial viability and financial
commitment relative to the unique conditions or circumstances in each state but also
recognizing that existing Commission precedent establishes boundaries of what would be
considered reasonable and not discriminatory limits for requirements in establishing a
LEO. 1041
694.

Additionally, we clarify that any changes to the LEO rules adopted herein do not

affect the viability of any executed contract or LEO between a QF developer and utility in
place as of the effective date of this final rule, regardless of the facility’s development
status. Further we clarify that nothing in the LEO rules adopted herein precludes any
utility from choosing to execute a PPA before a QF has demonstrated compliance with the
LEO rules adopted here.

1041

See FLS, 157 FERC ¶ 61,211 at P 26; Cedar Creek Wind LLC, 137 FERC ¶
61,006 at P 35.
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Several commenters requested that the Commission require QFs to do more than just file
an interconnection application; instead, for example, suggesting requiring completion of
system impact study, interconnection or transmission feasibility study. 1042 We disagree.
The approach taken here recognizes the need for a QF to demonstrate that its project is
more than mere speculation, such that it is reasonable for a utility to consider the resource
in its planning projections. A QF that has submitted an application for interconnection, as
well as having taken meaningful steps to obtain site control and has applied for all
relevant permits, while not a guarantee that the project will be completed, are all objective
and reasonable indicators that the QF developer is seriously pursuing the project and has
spent time and resources in developing the project to show a financial commitment.. As
numerous commenters have explained, QFs need a LEO in order to obtain financing to
complete the project, and we find that, as an illustrative example, requiring the submission
of an interconnection request (as opposed to the completion of a system impact study or
transmission feasibility study) as one criteria strikes an appropriate balance between the
competing needs.
695.

Moreover, it bears remembering that the concept of a LEO was specifically adopted

to prevent utilities from circumventing the mandatory purchase requirement under
PURPA by refusing to enter into contracts. 1043 The Commission thus has found that

1042

NorthWestern Comments at 15-16, Portland General Comments at 20, South
Dakota Commission Comments at 2.
1043

JD Wind 1, LLC, 129 FERC ¶ 61,148 at P 25, reh’g denied, 130 FERC ¶
61,127 (citing Order No. 69 FERC Stats. & Regs. ¶ 30,128 at 30,880; see also Midwest
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requiring a QF to have a utility-executed contract or interconnection agreement, or
requiring the completion of a utility-controlled study places too much control over the
LEO in the hands of the utility and defeats the purpose of a LEO and is inconsistent with
PURPA. 1044 When reviewing factors to demonstrate commercial viability and financial
commitment, states thus should place emphasis on those factors that show that the QF has
taken meaningful steps to develop the QF that are within the QF’s control to complete,
and not on those factors that a utility controls. For example, requiring a QF to make a
deposit as Portland General and sPower proposed or whether the QF has applied for
system impact, interconnection or other needed studies are the types of factors that may
show that the QF has taken meaningful steps to develop the QF that are within the QF’s
control and the type of objective and reasonable standards that states can consider in their
implementation. 1045
696.

Requests by parties to expand utilities’ rights to curtail QF sales are outside the

scope of this proceeding. Additionally, requests to allow a utility to reject purchases from
QFs if a utility has no need for additional capacity are outside the scope of this
proceeding.

Renewable Energy Projects, LLC, 116 FERC ¶ 61,017 (2006).
1044

FLS, 157 FERC ¶ 61,211 at P 23 (finding such requirements “allows a utility to
control whether and when a legally enforceable obligation exists – e.g. by delaying the
facilities study.”).
1045

Portland General Comments at 15-16; sPower Comments at 14-15.
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V.

Information Collection Statement

697.

The Paperwork Reduction Act 1046 requires each federal agency to seek and obtain

the Office of Management and Budget’s (OMB) approval before undertaking a collection
of information (including reporting, record keeping, and public disclosure requirements)
directed to 10 or more persons or contained in a rule of general applicability. OMB
regulations require approval of certain information collection requirements contemplated
by proposed rules (including deletion, revision, or implementation of new
requirements). 1047 Upon approval of a collection of information, OMB will assign an
OMB control number and an expiration date. Respondents subject to the filing
requirements of a rule will not be penalized for failing to respond to the collection of
information unless the collection of information displays a valid OMB control number.
Public Reporting Burden: The Commission is revising its regulations implementing
PURPA. At the Notice of Proposed Rulemaking (NOPR) stage, the Commission stated
the principal changes that affect information collection involved the FERC Form No.
556. 1048 In response to comments arguing that the NOPR proposals would cause
additional reporting burdens, in this final rule we have analyzed whether there are

1046

44 U.S.C. 3501-21.

1047

See 5 CFR 1320.11.

1048

The change to the FERC-556 described by the NOPR was submitted under a
temporary interim information collection no., FERC-556A (OMB Control No. 1902-0316)
because another item for FERC-556 was pending OMB review at the time and only one
item per OMB Control No. can be pending OMB review at a time. The final rule is being
submitted to OMB under FERC-556.
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additional incremental reporting burdens that result from other aspects of this final rule.
As described further below, we find that there is one additional potential reporting burden
arising from this final rule. It relates to reducing the PURPA section 210(m) rebuttable
presumption regarding small power production QFs’ nondiscriminatory access to certain
markets from 20 MW to 5 MW. Specifically, this reporting burden would arise from
electric utilities located in markets who choose to submit to the Commission a PURPA
section 210(m) petition for termination of the PURPA mandatory purchase obligation
(affecting information collection FERC-912) for small power production QFs between 20
MW and 5 MW.
698.

With respect to the FERC Form No. 556, the Commission affirms that the relevant

burdens derive from the change from the Commission’s current “one-mile rule” for
determining whether generation facilities should be considered to be at the same site for
purposes of determining qualification as a qualifying small power production facility, to
allowing an interested person or other entity challenging a QF certification the opportunity
to file a protest, without a fee, to rebut the presumption that affiliated small power
production QFs using the same energy resource and located more than one mile and less
than 10 miles from the applicant facility are considered to be at separate sites.
Specifically, as more fully explained in section IV.F above, and as demonstrated by the
revised Form No. 556 attached to this final rule (but not published in the Federal Register
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or Code of Federal Regulations), 1049 the Commission makes the following changes to the
FERC Form No. 556 which affect the burden of the information collection:
• Allow an interested person or other entity challenging a QF certification the
opportunity to file a protest, without a fee, to an initial certification (both selfcertification and application for Commission certification) filed on or after the
effective date of this final rule, or to a recertification (self-recertification or
application for Commission recertification) that makes substantive changes to the
existing certification that is filed on or after the effective date of this final rule.
• Require all applicants to report the applicant facility’s geographic coordinates,
rather than only for applications where there is no street address.
• Change the current requirement to identify any affiliated facilities with electrical
generating equipment within one mile of the applicant facility’s electrical
generating equipment to instead require applicants to list only affiliated small
power production QFs using the same energy resource one mile or less from the
applicant facility.
• Additionally require applicants to list affiliated small power production QFs using
the same energy resource whose nearest electrical generating equipment is greater
than one mile and less than 10 miles from the electrical generating equipment of
the applicant facility.

1049

The Form 556 and instructions will be available in the Commission’s eLibrary.
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• Require the applicant to list the geographic coordinates of the nearest “electrical
generating equipment” of both its own facility and the affiliated small power
production QF in question based on the definitions adopted in this final rule.
• Provide space for the applicant to explain, if it chooses to do so, why the affiliated
small power production QFs using the same energy resource, that are more than
one mile and less than 10 miles from the electrical generating equipment of the
applicant facility, should be considered to be at separate sites from the applicant’s
facility, considering the relevant physical and ownership factors identified in this
final rule.
As explained in the body of this final rule, these changes in burden are appropriate
because they are necessary to meet the statutory requirements contained in PURPA.
699.

In this final rule, the Commission is revising its regulations implementing PURPA,

which will affect the information collections for the FERC Form No. 556 and FERC-912.
Below, the first table includes estimated changes to the burden and cost of the FERC Form
No. 556 due to the final rule. As demonstrated by the table, we believe that QFs will
spend more time to identify any affiliated small power production QFs that are less than
one mile, between one and 10 miles, and more than 10 miles, apart. The Commission
expects that there will be an increase due to the revisions to the Commission’s regulations,
and that the changes to the “one-mile rule” and the ability to protest without a fee will
affect self-certifications and applications for Commission certification.
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FERC-556, Changes Due to Final Rule in Docket Nos. RM19-15-000 and AD16-16-000 1050
Increased
Increased
Total
Average
Annual
Annual
Burden
Burden
Number of
Hours &
Hours &
Responses
Total
Cost Per
Total
Number of
per
Number of Response
Annual
Respondents Respondent Responses
($)
Cost ($)
Facility Type
Filing Type
(1)
(2)
(1)*(2)=(3)
(4)
(3)*(4)=(5)
Cogeneration and
no change
no change
Small Power
Selfno change
no change
no change
(1,297.5
(1.5 hrs.);
Production Facility ≤ 1 certification
(692)
(1.25)
(865)
hrs.);
$0
MW 1051
$0
no change
no change
no change
no change
Cogeneration Facility
Selfno change
(118.125
(1.5 hrs.);
(63)
(1.25)
(78.75)
> 1 MW
certification
hrs.);
$0
$0
Application
no change
no change
no change
no change
Cogeneration Facility
no change
for FERC
(50 hrs.); (62.5 hrs.);
(1)
(1.25)
(1.25)
> 1 MW
certification
$0
$0
no change
no change
2 hrs.;
2,247.5
Small Power
Selfno change
(899) 1052
(1.25)
(1,123.75)
$166
hrs.;
Production Facility > 1 certification

Increased
Annual
Cost per
Respondent
($)
(5)÷(1)=(6)

1050

The figures in this table reflect estimated changes to the current OMB-approved
inventory for the FERC Form No. 556 (approved by the Office of Management and
Budget (OMB) on November 18, 2019).
Where “no change” is indicated, the current figure is included parenthetically for
information only. Those parenthetical figures are not included in the final total for
column 5.
Commission staff believes that the industry is similarly situated in terms of wages
and benefits. Therefore, cost estimates are based on FERC’s 2020 average hourly wage
(and benefits) of $83.00/hour. (The submittal to and approval of OMB in 2019 for FERC
Form No. 556 was based on FERC’s 2018 average annual wage hourly rate of
$79.00/hour. Because the change from the $79.00 hourly rate to the current $83.00 hourly
rate was not due to the final rule, this chart does not depict this increase.)
1051
1052

Not required to file.

In the FERC Form No. 556 approved by OMB in 2019, for the category “Small
Power Production Facility > 1 MW, Self-certification,” we estimated the number of
respondents at 2,698. We have now divided that category into three categories: “Small
Power Production Facility > 1 MW, ≤ 1 Mile from Affiliated Small Power Production
QF,” “Small Power Production Facility > 1 MW, > 1 Mile, < 10 Miles from Affiliated
Small Power Production QF,” “Small Power Production Facility > 1 MW, ≥ 10 Miles
from Affiliated Small Power Production QF.” In this column, the numbers 899, 900, and

$0

$0

$0
$207.5
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MW, ≤ 1 Mile from
Affiliated Small Power
Production QF
Small Power
Production Facility > 1
MW, ≤ 1 Mile from
Affiliated Small Power
Production QF
Small Power
Production Facility > 1
MW, > 1 Mile, < 10
Miles from Affiliated
Small Power
Production QF
Small Power
Production Facility > 1
MW, > 1 Mile, < 10
Miles from Affiliated
Small Power
Production QF
Small Power
Production Facility > 1
MW, ≥ 10 Miles from
Affiliated Small Power
Production QF
Small Power
Production Facility > 1
MW, ≥ 10 Miles from
Affiliated Small Power
Production QF
FERC-556, TOTAL
ADDITIONAL
BURDEN AND
COST DUE TO
FINAL RULE

700.

- 387 $186,542.5

Application
for FERC
certification

no change
(0)

no change
(1.25)

no change
(0)

6 hrs.;
$498

no change
(0 hrs.);
$0

$0

Selfcertification

no change
(900)

no change
(1.25)

no change
(1,125)

8 hrs.;
$664

9,000 hrs.;
$747,000

$830

Application
for FERC
certification

no change
(0)

no change
(1.25)

no change
(0)

12 hrs.;
$996

no change
(0 hrs.);
$0

$0

Selfcertification

no change
(899)

no change
(1.25)

no change
(1,123.75)

2 hrs.;
$166

2,247.5
hrs.;
$186,542.5

$207.5

Application
for FERC
certification

no change
(0)

no change
(1.25)

no change
(0)

6 hrs.;
$498

no change
(0 hrs.);
$0

$0

no change
(3,454)

no change
(4,317.5)

13,495
hrs.;
$1,120,085

The table below reflects the additional estimated public reporting burdens

associated with reducing the PURPA section 210(m) rebuttable presumption regarding
small power production QFs’ nondiscriminatory access to certain markets from 20 MW to
5 MW, which affects the FERC-912. 1053 The FERC-912 is optional, but if electric utilities
899 are a distribution of those same estimated 2,698 respondents across the three
categories.
1053

This information was not included in the burden estimates in the NOPR.
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located in relevant markets choose to submit to the Commission a PURPA section 210(m)
petition for termination of the PURPA mandatory purchase obligation for small power
production QFs between 20 MW and 5 MW, then we would expect the following burdens
and cost estimates to apply.

FERC-912, Changes Due to Final Rule in Docket Nos. RM19-15-000 and AD16-16-000
Increased
Total Annual
Burden Hours
& Total
Annual Cost
($)

Number of
Respondents
(1)

Annual
Number of
Responses per
Respondent
(2)

Total
Number of
Responses
(1)x(2)=(3)

Increased
Average
Hours &
Cost Per
Response
($)
(4)

to 5 MW 1054

30

1

30

12 hrs.;
$996

360 hrs.;
$29,880

$996

Total

30

1

30

12 hrs.;
$996

360 hrs.;
$29,880

$996

(termination
of obligation
to purchase)
Electric
utility burden
of reducing
210(m)
rebuttable
presumption
from 20 MW

(3)*(4)=(5)

Increased Annual
Cost Per Respondent
(at $83/hr.)
(5)/(1)=(6)

Title: FERC-556 (Certification of Qualifying Facility (QF) Status for a Small Power
Production or Cogeneration Facility), and FERC-912 (PURPA Section 210(m)
Notification Requirements Applicable to Cogeneration and Small Power Production
Facilities).

1054

The staff estimates a total of 90 discretionary responses may be submitted in
Years 1-3, with an annual average of 30.
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Action: Revisions to existing information collections FERC-556 and FERC-912.
OMB Control No.: 1902-0075 (FERC-556) and 1902-0237 (FERC-912).
Respondents: Facilities that are self-certifying their status as a cogenerator or small
power producer or that are submitting an application for Commission certification of their
status as a cogenerator or small power producer; electric utilities filing to terminate their
obligation to purchase, at avoided cost rates, the output of small power production QFs
between 5 MW and 20 MW.
Frequency of Information: Ongoing.
Necessity of Information: The Commission directs the changes in this final rule revising
its implementation of PURPA in order to continue to meet PURPA’s statutory
requirements.
Internal Review: The Commission has reviewed the changes and has determined that
such changes are necessary. These requirements conform to the Commission’s need for
efficient information collection, communication, and management within the energy
industry.
701.

Interested persons may obtain information on the reporting requirements by

contacting the Federal Energy Regulatory Commission, 888 First Street, NE, Washington,
DC 20426 [Attention: Ellen Brown, Office of the Executive Director], by email to
DataClearance@ferc.gov or by phone (202) 502-8663].
Please send comments concerning the collection of information and the associated burden
estimates to: Office of Information and Regulatory Affairs, Office of Management and
Budget [Attention: Federal Energy Regulatory Commission Desk Officer]. Due to
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security concerns, comments should be sent directly to
www.reginfo.gov/public/do/PRAMain. Comments submitted to OMB should be sent
within 30 days of publication of this notice in the Federal Register and should refer to
FERC-556 (OMB Control No. 1902-0075) and FERC-912 (OMB Control No. 19020237).
VI.

Environmental Analysis

702.

The Commission in the NOPR explained that it was not possible to determine the

environmental effects of the changes proposed, given the numerous uncertainties
regarding the potential effects of the changes proposed. The Commission in the NOPR
stated that, given these uncertainties, the National Environmental Policy Act of 1969
(NEPA) 1055 does not require that the Commission conduct an environmental review of the
proposed revised PURPA Regulations. 1056
A.
703.

Comments

Several commenters argue that the Commission erred in failing to conduct such a

review. 1057
704.

Biological Diversity asserts an urgent need to take measures to reduce greenhouse

gas emissions to address climate change. 1058 Biological Diversity states that the
1055

42 U.S.C. 4321 et seq.

1056

NOPR, 169 FERC ¶ 61,184 at PP 154-55.

1057

Allco Comments at 21-22; Biological Diversity Comments at 14; NIPPC,
CREA, REC, and OSEIA Comments at 83; Public Interest Organizations Comments at 21.
1058

Biological Diversity Comments at 2-7.
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Commission’s rationale for revising the PURPA Regulations, namely the increased
availability of “fossil gas,” requires the Commission to consider the reasonably
foreseeable impacts on climate and the environment, including on threatened and
endangered species, in order to fulfill its responsibilities under NEPA and the Endangered
Species Act (ESA). 1059 Biological Diversity includes a list of what it alleges are
reasonably foreseeable impacts from increased use of “fossil gas.” 1060 Biological
Diversity maintains that the proposed revised PURPA Regulations would prevent
renewable energy development and lock in “fossil gas” development and supply, thereby
requiring the Commission to prepare an environmental impact statement and to obtain a
biological opinion before proceeding to a final rule. 1061
705.

NIPPC, CREA, REC, and OSEIA state that “the Commission must, at a minimum,

complete the requisite scoping and other process associated with an EA and then revise
and reissue, or abandon, the NOPR after considering the issues developed in the EA.” 1062
NIPPC, CREA, REC, and OSEIA argue that it would not be too speculative for the
Commission to undertake a NEPA analysis. 1063 NIPPC, CREA, REC, and OSEIA state
1059

Id. at 14.

1060

Id. at 15-17.

1061

Id. at 17.

1062

NIPPC, CREA, REC, and OSEIA Comments at 83-85 (citing, e.g., 42 U.S.C.
4332(A); 18 CFR 380.5, 380.4, 380.11; 40 CFR 1500.1, 1502.5; LaFlamme v. FERC, 852
F.2d 389, 397 (9th Cir. 1988); Am. Bird Conservancy, Inc. v. FCC, 516 F.3d 1027, 103334 (D.C. Cir. 2008); N. Plains Res. Council, Inc. v. Surface Transp. Bd., 668 F.3d 1067,
1075 (9th Cir. 2011) (N. Plains Res. Council)).
1063

NIPPC, CREA, REC, and OSEIA Comments at 92-94 (citing, e.g., Am. Bird
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that it is possible to study the environmental effects of the NOPR proposals because the
Commission undertook a NEPA analysis when it first implemented PURPA, imposing a
moratorium on certifying cogeneration facilities as QFs until it completed an
Environmental Impact Statement (EIS) and recognizing the environmental benefits from
encouraging the development of QFs, and also studied the environmental impacts for
Order No. 888. 1064
706.

Public Interest Organizations state that the Commission must prepare an

Environmental Assessment (EA) in order to support its position that this rulemaking may
not have any significant foreseeable environmental impacts. 1065 Public Interest
Organizations describe the NOPR’s “cursory treatment of the Commission’s
environmental review obligations” as undermining NEPA’s purposes “that agencies give
due consideration to environmental impacts when making major environmental decisions,
and guaranteeing that the public is informed of such impacts.” 1066 Public Interest
Organizations argue that states’ exercise of new flexibility granted by the proposed
revised PURPA Regulations are reasonably foreseeable indirect and cumulative impacts
that the Commission must study. Public Interest Organizations assert that the
Commission likely will “need to prepare a full EIS to evaluate the serious environmental
Conservancy, Inc. v. FCC, 516 F.3d 1033); N. Plains Res. Council, 668 F.3d at 1076,
1078-79.
1064

Id. at 94-96.

1065

Public Interest Organizations Comments at 21.

1066

Id.
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impacts that will result from dismantling regulations that continue to play an important
role in development of renewable generation resources across the country.” 1067
707.

NIPPC, CREA, REC, and OSEIA argue that the Commission has failed to explain

how eliminating the market for at least 10% to 20% of renewable energy facilities would
have no impact on the human environment. 1068 NIPPC, CREA, REC, and OSEIA contend
that the Commission has failed to analyze how the proposals would impact regions like
the Northwest that lack robust implementation of PURPA, the 21 states without renewable
power standards (such as the Idaho, whose Legislature affirmatively refused to adopt a
renewable power standard), or the one third of the country that is not located in an RTO or
ISO. 1069
708.

Allco argues that it is reasonably foreseeable that the proposed revisions to the

PURPA Regulations and resulting increased fossil fuels use could add significant levels of
greenhouse gas emissions to the atmosphere and endanger the climate. 1070 The effects of
such endangerment to the climate from fossil fuel use and reduced renewable energy QF
generation, according to Allco, include mass extinction of species, in violation of the
ESA. 1071 Allco contends that the Commission’s failure to consult with the U.S. Fish and

1067

Id. at 26.

1068

NIPPC, CREA, REC, and OSEIA Comments at 86-87.

1069

Id. at 87-88.

1070

Allco Comments at 31.

1071

Id.
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Wildlife Service and the National Marine Fisheries Service (collectively, the Services)
prior to issuing the NOPR constituted a violation of its obligations under the ESA, “to
insure that its actions are not likely to jeopardize the continued existence of endangered or
threatened species, or result in the destruction or adverse modification of critical
habitat.” 1072
709.

According to Allco, the PURPA NOPR triggered the ESA’s consultation

requirement because the proposed changes will increase fossil fuel generation that will, in
turn, displace “over 2 [terawatts (TWs)] of solar generation over the next 20 years as
compared to the baseline scenario of application and faithful adherence to existing
PURPA rules.” 1073 Allco alleges that increased fossil-fuel generation will “increase land
and ocean temperatures above what they would have been, . . . resulting in increased
pollution to the waters of the United States, and harming federally endangered and
threatened species, including, without limitation, the Piping plover and the Right
whale.” 1074
B.
710.

Commission Determination

We find that no EA or EIS of the final rule is required. NEPA requires federal

agencies to prepare a detailed statement on the environmental impact of “major Federal
actions significantly affecting the quality of the human environment.” 1075 The Council on
1072

Id. at 34 (quoting 16 U.S.C. 1536(a)(2)) (internal quotations omitted).

1073

Id.

1074

Id. at 34-35.

1075

42 U.S.C. 4332(C) (2018); see also Regulations Implementing the National
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Environmental Quality’s (CEQ) regulations implementing NEPA provide that federal
agencies can comply with NEPA by preparing: (a) an Environmental Impact Statement
(EIS); or (b) an Environmental Assessment (EA) to determine whether the proposed
action significantly affects the quality of the human environment and requires the
preparation of an EIS. 1076 CEQ regulations also state that federal agencies are not
obligated to prepare either an EIS or an EA if they find that a categorical exclusion
applies. 1077 Additionally, courts have held that an EIS or EA is not required under NEPA
“unless there is a particular project that ‘define[s] fairly precisely the scope and limits of
the proposed development.’” 1078
711.

No EA or EIS of the final rule is required because, as discussed below, the final

rule does not propose or authorize, much less define, the scope and limits of any potential
energy infrastructure and, as a result, there is no way to determine whether issuance of the
rule will significantly affect the quality of the human environment. In the alternative, a

Environmental Policy Act, Order No. 486, FERC Stats. & Regs. ¶ 30,783 (1987) (crossreferenced at 41 FERC ¶ 61,284).
1076

40 CFR 1501.4 (2019).

1077

CEQ regulations state that a categorical exclusion “means a category of actions
which do not individually or cumulatively have a significant effect on the human
environment and which have been found to have no such effect in procedures adopted by
a federal agency in implementation of these regulations and for which, therefore, neither
an environmental assessment nor an environmental impact statement is required.” 40
CFR 1508.4 (2019).
1078

Center for Biological Diversity v. Ilano, 928 F.3d 774, 780 (9th Cir. 2019)
(Center for Biological Diversity) (quoting Kleppe v. Sierra Club, 427 U.S. 390, 402
(1976)).
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categorical exclusion applies so that an EA or EIS need not be prepared. For similar
reasons, there is no requirement that the Commission engage in consultation pursuant to
the ESA with respect to this action.
1.

No EIS or EA is Required
a.

712.

There is no Project that Defines the Scope and Limits of
QF Development

In Center for Biological Diversity, the court held that no NEPA review was

required with respect to actions taken by the United States Forest Service that were similar
in all relevant respects to the action taken here by the Commission in promulgating the
final rule. That case involved the designation by the Forest Service, pursuant to the
Healthy Forests Restoration Act (HFRA), of certain forests as “landscape-scale areas.”
Such designation meant that specific treatments could be proposed to address insect
infestation in those designated “landscape-scale areas.” 1079 The court held that no NEPA
review was required for the designations, noting that no specific projects were proposed
for any of the landscape-scale areas and stating that “[i]n such circumstances, ‘any attempt
to produce an [EIS] would be little more than a study . . . containing estimates of potential
development and attendant environmental consequences.’” 1080 The court concluded that
“unless there is a particular project that ‘define[s] fairly precisely the scope and limits of

1079

Center for Biological Diversity, 928 F.3d at 778.

1080

Id. at 780 (quoting Kleppe v. Sierra Club, 427 U.S. 390, 402 (1976)).
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the proposed development of the region,’ there can be ‘no factual predicate for the
production of an [EIS] of the type envisioned by NEPA.’” 1081
713.

Similarly, here, the final rule does not authorize the development or construction of

any facilities, but simply addresses the rates that QFs can charge and certain requirements
under which proposed facilities may qualify as a QF. 1082 The final rule does not fund any
particular QFs, or issue permits for their construction or operation (neither of which the
Commission has jurisdiction to do). The Commission does not, in its regulations or in this
final rule, authorize or prohibit the use of any particular technology or fuel, nor does it
mandate or prohibit where QFs should be or are built. This final rule does not exempt
QFs from any Federal, state, or local environmental, siting, or similar laws or regulatory
requirements, (again something the Commission has no authority to do).
714.

Even with respect to rates, while the Commission has established and here revises

the factors and approaches that states can take into account when they set QF rates, it is
ultimately the states and not the Commission that set those rates. The final rule continues
to give states wide discretion and it is impossible to know what the states may choose to

1081

Id. (quoting Kleppe, 427 U.S. at 402); see also Northcoast Environmental
Center v. Glickman, 136 F.3d 660, 668 (9th Cir. 1998) (citing Kleppe in support of its
holding that NEPA does not require agency to complete environmental analysis where
environmental effects are speculative or hypothetical).
1082

See Sugarloaf Citizens Ass’n v. FERC, 959 F.2d 508, 514 n.29 (4th Cir. 1992)
(finding that in the QF certification context “FERC does little more than regulate the rates
paid by utilities to the qualifying facility and does not control the financing, construction
or operation of the project. Although the Facility receives an economic benefit, no direct
federal funding or other substantial federal assistance is provided, and no licensing action
is involved.”).
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do in response to this final rule, whether they will make changes in their current practices
or not, and how those state choices would impact QF development and the environment in
any particular state, let along any particular locale.
715.

Moreover, the scope of this final rule is even less defined than the landscape-scale

area designations at issue in the Center for Biological Diversity case. PURPA applies
throughout the entire United States, and the revisions implemented by the final rule
theoretically could affect future QF development anywhere in the country.
716.

While courts have held that NEPA requires “reasonable forecasting,” “NEPA does

not require a ‘crystal ball’ inquiry.” 1083 Further, an agency “is not required to engage in
speculative analysis” or “to do the impractical, if not enough information is available to
permit meaningful consideration” 1084 or to “foresee the unforeseeable.” 1085 In that vein,
“[i]n determining what effects are ‘reasonably foreseeable,’ an agency must engage in
‘reasonable forecasting and speculation,’ . . . with reasonable being the operative

1083

Vt. Yankee Nuclear Power Corp. v. Nat. Res. Def. Council, Inc., 435 U.S. 519,
534 (1978) (quoting Nat. Res. Def. Council, Inc. v. Morton, 458 F.2d 827, 837 (D.C. Cir.
1972)).
1084

N. Plains Res. Council v. Surface Transp. Board, 668 F.3d 1067, 1078-79 (9th
Cir. 2011) (citation omitted).
1085

Concerned About Trident v. Rumsfeld, 555 F.2d 817, 830 (D.C. Cir. 1976)
(citation omitted).

Docket Nos. RM19-15-000 and AD16-16-000

- 399 -

word.” 1086 Environmental impacts are not reasonably foreseeable if the impacts would
result only through a lengthy causal chain of highly uncertain or unknowable events. 1087
717.

Commenters’ allegations regarding potentially reduced QF development hinge on

the claim that the NOPR proposed to “repeal” or “eliminate” critical PURPA Regulations,
which is not true. The Commission proposed in the NOPR, which this final rule generally
affirms, to clarify some existing PURPA regulations and modify other PURPA
Regulations to make them consistent with the statute, based on changed circumstances
since the time those regulations originally were promulgated. Any consideration of
whether the revised rules could potentially result in significant new environmental impacts
due to less QF development and increased development of coal, nuclear, and combined
cycle natural gas plants, would be highly speculative, based on the difficulty in
determining which additional flexibilities the final rule provides to the states that each
state will adopt, if any; how such state rules would impact QF development going
forward; and whether any reduction in QF renewables would be replaced by the much

1086

Sierra Club v. U.S. Dep’t of Energy, 867 F.3d 189, 198 (D.C. Cir. 2017)
(emphasis in original) (citation omitted).
1087

See Dep’t of Transp. v. Pub. Citizen, 541 U.S. 752, 767 (2004) (“NEPA
requires a ‘reasonably close causal relationship’ between the environmental effect and the
alleged cause.”); Metro. Edison Co. v. People Against Nuclear Energy, 460 U.S. 766, 774
(1983) (noting effects may not fall within section 102 of NEPA because “the causal chain
is too attenuated”).

Docket Nos. RM19-15-000 and AD16-16-000

- 400 -

greater amount of non-QF renewable resources with similar environmental
characteristics. 1088
718.

As was the case in Center for Biological Diversity, any attempt to evaluate the

environmental effects of the final rule by necessity would involve nothing less than
hypothesizing the potential development of QFs and the resultant environmental
consequences. Indeed, any attempt by the Commission to estimate the potential
environmental effects of the final rule would be considerably more speculative than the
estimates of potential development and attendant environmental consequences that the
court in Center for Biological Diversity held are not required under NEPA. That case
involved limited zones in which some projects to treat insect infestation almost certainly
would be proposed. Here, it simply is not possible to provide any reasonable forecast of
the effects of the final rule on future QF development, whether any affected potential QF
would be a renewable resource (such as solar or wind) or employ carbon-emitting
technology (e.g., a fossil-fuel-burning cogenerator or a waste-coal-burning small power
production facility). Moreover, environmental effects on land use, vegetation, water
quality, etc. are all dependent on location, which are unknown and could be anywhere in
the United States.
719.

Because, even more so than in Center for Biological Diversity, the final rule does

not authorize, or define any limit on the scope of, any potential QF or other infrastructure
development, any attempt to prepare an analysis of the potential effects of the final rule on

1088

See infra VI.B.2.
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future QF development would be so speculative as to render meaningless any
environmental analysis of these impacts. Therefore, no such analysis is required by
NEPA.
b.
720.

A Categorical Exclusion Applies

There is a separate and independent alternative reason why no environmental

analysis is warranted: the final rule falls within a categorical exclusion promulgated by
the Commission pursuant to the CEQ’s NEPA regulations. 1089 Specifically, the final rule
falls within the categorical exclusion for rules that: (1) are clarifying in nature, (2) are
corrective in nature, (3) are procedural in nature, or (4) do not substantially change the
effect of the regulation being amended. 1090 Here, each of the revisions to the PURPA
Regulations implemented by the final rule fits into one of these categories:
i.
721.

Changes that are Clarifying in Nature

Several of the changes to the PURPA Regulations are clarifying in nature. These

include the changes clarifying how market prices can be used to set as-available energy
rates, 1091 the changes clarifying how fixed energy rates in contracts or LEOs may be

1089

CEQ regulations provide that agencies shall issue procedures that provide
specific criteria for classes of action which “normally do not require either an
environmental impact statement or an environmental assessment (categorical exclusion)”.
40 CFR 1507.3 (2019).
1090

See 18 CFR 380.4(a)(2)(ii) (categorical exclusion applies to “promulgation of
rules that are clarifying, corrective, or procedural, or that do not substantially change the
effect of . . . regulations being amended.”).
1091

See Sections IV.B.2-5.
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determined, 1092 and the changes clarifying how competitive solicitations can be used to set
avoided cost rates. 1093 Other non-rate related clarifying revisions in the final rule include
a clarification regarding the relationship between avoided costs and decreases in a
purchasing utility’s load as a consequence of retail competition, 1094 a clarification as to
how electric generating equipment should be defined for purposes of determining whether
small power production facilities are located at the same site, 1095 and a clarification as to
when a LEO is established. 1096
ii. Changes that are Corrective in Nature
722.

The Commission interprets the categorical exclusion for changes to its regulations

that are corrective in nature as including changes needed in order to ensure that a
regulation conforms to the requirements of the statutory provisions being implemented by
the regulation. 1097 To be clear, the Commission does not find that its existing PURPA

1092

See Section IV.B.6.

1093

See Section IV.B.8.

1094

See Section IV.C.

1095

See Section IV.D.2.

1096

See Section IV.H.

1097

For example, the Commission relied on this categorical exclusion when it
revised the PURPA Regulations in 2006 to comply with the amendments to PURPA
enacted as part of EPAct 2005. See Revised Regulations Governing Small Power
Production and Cogeneration Facilities, Order No. 671, 114 FERC ⁋ 61,102 at P 118.
Further, this interpretation is also consistent with the Supreme Court’s holding that NEPA
review is not required when an agency’s action is required by statute. See Dep’t of
Transp. v. Pub. Citizen, 541 U.S. 752, 770 (2004) (“where an agency has no ability to
prevent a certain effect due to its limited statutory authority over the relevant actions, the
agency cannot be considered a legally relevant “cause” of the effect [and] . . . under NEPA
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Regulations were inconsistent with the statutory requirements of PURPA when
promulgated. Rather, the Commission finds that the changes adopted in this final rule are
required to ensure continued future compliance of the PURPA Regulations with PURPA,
based on the changed circumstances found by the Commission in this final rule.
723.

Three aspects of the final rule are corrective in nature. The first is the change

allowing states to require variable energy rates in QF contracts. 1098 As the Commission
explains above, this change is required based on the Commission’s finding that, contrary
to the Commission’s expectation in 1980, there have been numerous instances where
overestimates and underestimates of energy avoided costs used in fixed energy rate
contracts have not balanced out, causing the contract rate to not violate the statutory
avoided cost rate cap. Giving states the ability to require energy rates in QF contracts to
vary based on the purchasing utility’s avoided cost of energy at the time of delivery
ensures that QF rates do not exceed the avoided cost rate cap imposed by PURPA. 1099
724.

The second corrective aspect is the change in the PURPA Regulations regarding

the determination of what facilities are located at the same site for purposes of complying
with the statutory 80 MW limit on small power production facilities located at the same

and the implementing CEQ regulations, the agency need not consider these effects in its
EA.”); see also Safari Club Intern. v. Jewell, 960 F.Supp.2d 17, 79-80 (D.D.C. 2013)
(relying on Dep’t of Transp. v. Pub. Citizen to hold that NEPA review is not required for
an agency rule issued to comply with a statutory requirement).
1098

See Section IV.B.7.

1099

Id.
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site. 1100 As explained above, the Commission found, based on changed circumstances,
that the current one-mile rule is inadequate to determine which facilities are located at the
same site. Based on this finding, the Commission was obligated by PURPA to revise its
definition of when facilities are located at the same site. 1101
725.

The third corrective aspect of the final rule relates to the implementation of PURPA

section 210(m). That statutory provision allows purchasing utilities to terminate their
obligation to purchase from QFs that have nondiscriminatory access to certain statutorilydefined markets, which the Commission has determined to be the RTO/ISO markets. The
final rule revises the presumption in the PURPA Regulations that QFs with a capacity of
20 MW or less do not have non-discriminatory access to such markets, reducing the
threshold for such presumption to 5 MW. 1102
726.

The Commission has determined in the final rule that, since the 20 MW threshold

was established in 2005, the RTO/ISO markets have matured and the industry has
developed a better understanding of the mechanics of market participation. This
determination has rendered inaccurate the presumption currently reflected in the PURPA
Regulations that QFs 20 MW and below do not have non-discriminatory access to the
relevant markets. Once the Commission made this determination, it was appropriate for

1100

See Section IV.D.

1101

See Section IV.D.1.c.

1102

See Section IV.G.1.
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the Commission to update the 20 MW threshold to comply with the requirements of
PURPA section 210(m). 1103
i. Changes that are Procedural in Nature
727.

The remaining two revisions implemented by the final rule are procedural in nature.

The first is a revision to the procedures that apply to QF certification. 1104 The second is a
revision to the Commission’s Form 556, used by QFs seeking certification. 1105
2.
728.

The NEPA Analysis for Promulgation of the Original PURPA
Regulations in 1980 Cannot be Replicated Here

As commenters note, in 1980 the Commission conducted an EA and later an EIS

for its initial rules implementing PURPA. Initially, the Commission found (and the Final
EIS also found) that new diesel cogeneration, and dual-fuel cogeneration particularly, in
New York City, could cause significant environmental effects on air quality. 1106 In Order
No. 70-E, however, the Commission ultimately opted to treat such cogeneration the same
as all other cogeneration given, among other things, that the PURPA Regulations were not
the driving force behind the development of such cogeneration in New York City. 1107 In
doing so, the Commission emphasized that QF status was not a license nor a permit to
operate but instead only entitled the QF to a rate for purchases and to certain exemptions

1103

Id.

1104

See Section IV.E.

1105

See Section IV.F

1106

Final EIS at I-7a.

1107

See Order No. 70-E, 46 FR 33,025, 33,026 (June 18, 1981).
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from regulation. Moreover, QFs were not exempted from any Federal, state, or local
environmental, siting or other similar requirements. 1108
729.

The original PURPA EA for the pre-existing PURPA Regulations was based on a

market penetration study of PURPA-induced facilities. In order to carry out that market
penetration study, the original PURPA EA had to make the simplifying assumption that
the mere implementation of PURPA would necessarily result in the development and
operation of certain types of generation facilities that would not otherwise be

1108

Id. The Commission stated in its EA that:
The rules provide encouragement to the development of
certain types of facilities. They do not prevent any facility
which does not qualify from using cogeneration or small
power production, or from using any type of fuel. The rules
merely grant or deny certain benefits to certain facilities.
In this environmental assessment, the environmental effects of
these rules are limited to the effects resulting from the
construction and/or operation of facilities which occur as a
result of the granting of these benefits, or from changes in the
operating characteristics of existing facilities which results
from the granting of these benefits. If a cogeneration or small
power production facility would be constructed or operated
without the incentives of these rules, the environmental effects
resulting therefrom cannot properly be described as
environmental effects of these rules. However, a technical and
environmental discussion of each technology is provided
whether or not its use is expected to be encouraged by these
rules.

Small Power Production and Cogeneration Facilities--Environmental Findings; No
Significant Impact and Notice of Intent To Prepare Environmental Impact Statement,
45 FR 23,661, 23,664 (Apr. 8, 1980) (Original PURPA EA).
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developed. 1109 Based on these types of facilities, that EA identified specific resource
conflicts related to each type of facility, which were nothing more than a generalized
listing of potential impacts. 1110 That EA found that, because the various types of facilities
operate differently, there would be no cumulative impacts and this finding, coupled with
the geographic distribution of facility development from the market penetration study,
resulted in a finding of no significant impact for all types of facilities except diesel and
dual-fueled cogeneration facilities in the Mid-Atlantic, which that EA found could cause
significant environmental impacts on air quality. 1111
730.

Subsequently, an EIS was prepared that addressed only air quality in New York

City and the broader Mid-Atlantic region. The bulk of the EIS focused on how national,
state, and local air pollution regimes would address air quality surrounding the
construction and operation of such facilities. 1112
731.

Several commenters cite to this previous NEPA analysis conducted in connection

with the original PURPA Regulations to support their assertion that a NEPA analysis
similarly should be possible for this rulemaking. However, those assertions are
undermined by the fact that circumstances have changed significantly since the
promulgation of the original PURPA Regulations in 1980. Prior to 1980, essentially no

1109

Id. at 23,665.

1110

Id. at 23,675-82.

1111

Id. at 23,679, 23,682-83.

1112

Order No. 70-E, 46 FR at 33,026.

Docket Nos. RM19-15-000 and AD16-16-000

- 408 -

QF generation technologies or other independent generation facilities (other than those
used to supply the loads of the owners rather than to sell at wholesale) had been
constructed. By contrast, today QF generation technologies and other independent
generation facilities are common, and they are predominantly built and operated outside of
PURPA. 1113
732.

Because there was virtually no QF or independent power development in 1980, the

original PURPA EA could reasonably project that the incentives created by PURPA and
the original PURPA Regulations would lead to increased development of power generated
by QF technologies. The market penetration study conducted by the Commission, and the
Commission’s conclusion that the PURPA Regulations could lead to an increase in dieselfired cogeneration in New York City, were based on these projections.
733.

By contrast, it is not possible here to make simplifying assumptions that the mere

implementation of the revised regulations necessarily would result in specific changes in
the development of particular generation technologies compared to the status quo. First,
the revisions to the PURPA regulations are premised on a finding that, even after the
revisions, the PURPA regulations will continue to encourage QFs. Consequently, there is
no way to estimate whether any reduction in QF development, as opposed to the status
quo, will be focused on one or more of the many different types of QF technologies, some
of which are renewable resources and some of which are fueled by fossil fuels 1114 and

1113
1114

See supra P 240.

This would include both cogeneration, which typically is fossil fueled, and
those small power production facilities that are fueled by waste, which would include a
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have emissions comparable to non-QF fossil fueled generators. Moreover, because the
rule primarily increases state flexibility in setting QF rates, including giving states the
option of not changing their current rate-setting approaches, there is no way to develop
any estimate of the location or size of any hypothetical reduction in QF development.
734.

In addition, as mentioned above, renewable generation technologies today are

commonly, and even predominantly, built and operated outside of PURPA. Current
projections show that most new generation construction will be of renewable
resources. 1115 Indeed, the cost of renewables has declined so much that in some regions
renewables are the most cost effective new generation technology available. 1116 Thus,
even if the final rule was to result in reduced renewable QF development, there is little
likelihood today that hypothetical, unbuilt QFs necessarily would be replaced by new
conventional fossil fuel generation.
735.

Alternatively, in the absence of these hypothetical, unbuilt QFs, existing generation

units – whose current emissions, if any, would already be part of the baseline for any
environmental analysis of the impacts of the final rule – might continue to operate without
any change in their emissions; in sum, in the absence of these hypothetical, unbuilt QFs,
emissions would remain at the baseline and might not increase at all. Indeed, in the

range of fossil fuel-based waste. See 18 CFR 292.202(b), 292.204(b)(1).
1115

EIA, Annual Energy Outlook 2020, at tbl.9 (Jan. 29, 2020) (in table see rows
labeled Cumulative Planned Additions and Cumulative Unplanned Additions in the
reference case) (Annual Energy Outlook 2020), https://www.eia.gov/outlooks/aeo/.
1116

See supra P 240.
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current environment where stagnant load growth has prevailed in recent years, this would
seem to be a more likely scenario than an alternative where these hypothetical, unbuilt
QFs are replaced by brand new fossil fuel generation that would increase emissions over
the baseline.
736.

Given these facts, it would not be possible to perform a market penetration study

of the effects of the final rule that would not be wholly speculative. Without such a study,
there could be no analysis defining the types and geographic location of facilities that
could serve as the basis for any NEPA analysis similar to that performed in 1980.
3.
737.

This Proceeding Does Not Trigger Any ESA Consultation
Requirement

Similar to our finding that it would be nearly impossible to conduct a meaningful

NEPA review, we disagree with Biological Diversity and Allco that either the PURPA
NOPR or this final rule trigger any consultation requirement under the ESA.
The ESA requires that agencies consult with the Secretary of the Interior or the Secretary
of Commerce to “insure that any action authorized, funded, or carried out by such
agency . . . is not likely to jeopardize the continued existence of any endangered species
or threatened species or result in the destruction or adverse modification of [critical]
habitat of such species.” 1117

1117

16 U.S.C. 1536(a)(2).
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The ESA regulations require consultation only if the Commission determines that a

proposed action may affect listed species or critical habitat. 1118 We find that there are no
effects from the final rule for which the Commission could consult with the Services.
Under the ESA regulations, as recently revised, the effects of an agency’s action are
all consequences to listed species and critical habitat that are
caused by the proposed action. A consequence is caused by the
proposed action if it would not occur but for the proposed
action and it is reasonably certain to occur. 1119
The ESA regulations also state that a consequence is not considered to be caused by a
proposed action if “[t]he consequence is only reached through a lengthy causal chain that
involves so many steps as to make the consequence not reasonably certain to occur.” 1120
This determination must be made “based on clear and substantial information,” 1121 and
“should not be based on speculation or conjecture.” 1122 In addition to the above, the same
ESA regulation states that factors for the agency to consider when determining whether a
consequence is not caused by the proposed agency action include: “(1) The consequence
is so remote in time from the action under consultation that it is not reasonably certain to

1118

50 CFR 402.14(a).

1119

50 CFR 402.2 (emphasis added).

1120

50 CFR 402.17(b)(3) (emphasis added).

1121

Id.

1122

Endangered and Threatened Wildlife and Plants; Regulations for Interagency
Cooperation, 84 FR 44976, 44993 (Aug. 27, 2019).
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occur; or (2) [t]he consequence is so geographically remote from the immediate area
involved in the action that it is not reasonably certain to occur[.]” 1123
739.

Because the NOPR was a proposed rule that in and of itself had no legal effect, the

NOPR is not an agency “action” under the regulations implementing the ESA, which
define agency action as the “the promulgation of regulations.” 1124 Because the NOPR did
not constitute agency action, the Commission was not required to engage in consultation
under the ESA prior to the NOPR’s issuance.
740.

In this final rule, we are promulgating regulations, which does constitute agency

action. Nevertheless, for the same reasons that an environmental review of the impacts of
this final rule under NEPA would be impossible to conduct, there is similarly no basis to
conclude that harm to endangered species is reasonably certain to occur as a result of this
final rule.
741.

We find that the effects on endangered and threatened species alleged by Allco are

not reasonably certain to occur, not only because any such harm is completely speculative,
but also because it could result only through a lengthy causal chain of highly uncertain or
unknowable events, none of which are within the Commission’s authority to authorize or
preclude: (1) that the final rule causes a reduction in the aggregate amount of QF capacity
constructed in the future; (2) that any reduction in renewable resource QFs would not be
offset by increased construction of renewable resources outside of PURPA, resulting from

1123

50 CFR 402.17(b).

1124

50 CFR 402.2 (emphasis added).
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either other incentive programs or simply the increased cost-competitiveness of such
resources; (3) that construction of such non-QF renewable resources would yield an
increase in carbon emissions resulting from the reduction in renewable resource QFs that
is not offset by other renewable resources; and (4) that such increase in carbon emissions
would have an adverse effect on endangered and threatened species. Furthermore, the
consequences of this rule would be remote in time and geographically remote because it
would require action by individual generators, QF or non-QF, to propose, site, permit,
construct, and operate a facility, in underdetermined locations potentially anywhere in the
United States. In addition, many of these generators, QF and non-QF, would be subject to
state approval and permitting requirements over which the Commission has no control.
742.

Further, there is no support in the record for Allco’s claim that the changes

proposed in the PURPA NOPR would displace over 2 TWs of solar generation over the
next 20 years. 1125 Allco provides no citation or other support whatsoever for this assertion
but simply makes the claim with no elaboration. We find that such speculation or
conjecture provides no basis upon which to either initiate or conduct any meaningful
consultation with the Services on the impacts to endangered species from this final rule.
VII.

Regulatory Flexibility Act Certification

743.

The Regulatory Flexibility Act of 1980 (RFA) 1126 generally requires a description

and analysis of rules that will have significant economic impact on a substantial number of

1125

Allco Comments at 34.

1126

5 U.S.C. 601-12.
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small entities. In lieu of preparing a regulatory flexibility analysis, an agency may certify
that a rule will not have a significant economic impact on a substantial number of small
entities. 1127 The Commission in the NOPR stated that the proposed rule would not
significantly impact a substantial number of small entities. Some commenters argue
otherwise. 1128
744.

The Small Business Administration’s (SBA) Office of Size Standards develops the

numerical definition of a small business. 1129 The SBA size standard for electric utilities is
based on the number of employees, including affiliates. 1130 Under SBA’s current size
standards, the threshold for a small entity (including its affiliates) is 250 employees for
cogeneration and small power production applicants in the following NAICS 1131
categories:
•

NAICS code 221114 for Solar Electric Power Generation

•

NAICS code 221115 for Wind Electric Power Generation

•

NAICS code 221116 for Geothermal Electric Power Generation

1127

5 U.S.C. 605(b).

1128

See Allco Comments at 33.

1129

13 CFR 121.101.

1130

SBA final rule on “Small Business Size Standards: Utilities,” 78 FR 77343
(Dec. 23, 2013).
1131

The North American Industry Classification System (NAICS) is an industry
classification system that Federal statistical agencies use to categorize businesses for the
purpose of collecting, analyzing, and publishing statistical data related to the U.S.
economy. United States Census Bureau, North American Industry Classification System,
https://www.census.gov/eos/www/naics/ (accessed April 11, 2018).
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The threshold for a small entity (including its affiliates) is 500 employees for NAICS code
221111 for Hydroelectric Power Generation.
745.

This rule directly affects qualifying small power production facilities and

cogeneration facilities, the majority of which the Commission estimates are small
businesses. With respect to the changes related to the Form No. 556 and new protests
allowed pursuant to this rule, as reflected in the burden and cost estimates provided above,
the Commission does not anticipate that any additional reporting burden or cost imposed
on QFs, regardless of their status as a small or large business, would be significant. Those
revisions may result in additional information being submitted by some small power
production QF applicants (especially those with affiliated small power production
qualifying facilities using the same energy resource located over one and less than 10
miles away). The Commission estimates that less than 10 percent of QF applications and
self-certifications meet these criteria.
746.

In the final analysis, the other changes in this final rule 1132 largely impact payments

to QFs by electric utilities. More accurate avoided cost rates may result in lower

1132

I.e., use of locational marginal prices, competitive market price, and use of
forecasted stream of market revenues for energy rate component of QF contracts or legally
enforceable obligations; use of variable energy rates in QF contracts or legally enforceable
obligations; use of competitive solicitations to set avoided energy and capacity rates;
reducing the PURPA section 210(m) rebuttable presumption regarding access to markets
from 20 MW to 5 MW; and the commercial viability and financial commitment to
construct demonstration necessary to obtaining a legally enforceable obligation.
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payments from certain electric utilities to certain QFs. In this regard, the final rule
provides states greater flexibility than they have today to set the rate that electric utilities
will pay QFs, but there is no way to know in advance which new flexibility state
regulatory authorities and nonregulated electric utilities will exercise, or what impact that
new flexibility might have given the different circumstances likely to apply to each
determination of avoided cost. Under the final rule, additionally, states also have the
discretion to continue setting the rate as they do today and not to adopt the Commission’
proposed greater rate flexibilities. Therefore, it is not possible to estimate what the dollar
impact might be. However, because of the way PURPA is structured, whatever the
potential dollar impacts of these changes on small QFs may be, to the extent that they
reduce the amounts paid to certain QFs, such reductions could be matched dollar-fordollar by savings experienced by purchasing electric utilities, which should be flowed
through to their retail ratepayers, some of whom would also tend to qualify as small
entities. 1133

1133

While this potential beneficial impact on retail ratepayers would be an indirect
impact of this final rule, the Small Business Administration Office of Advocacy
encourages such indirect costs to be analyzed as well: “Although it is not required by the
RFA, the Office of Advocacy believes that it is good public policy for the agency to
perform a regulatory flexibility analysis even when the impacts of its regulation are
indirect.” SBA, Office of Advocacy, A Guide for Government Agencies: How to Comply
with the Regulatory Flexibility Act at 23 (Aug. 2017),
https://www.sba.gov/sites/default/files/advocacy/How-to-Comply-with-the-RFAWEB.pdf. But see Mid-Tex Elec. Co-op., Inc. v. FERC, 773 F.2d 327, 343 (D.C. Cir.
1985) (“Congress did not intend to require that every agency consider every indirect effect
that any regulation might have on small businesses in any stratum of the national
economy.”).
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While Allco argues that the Commission should have attempted to minimize the

impacts on small renewable energy producers and consider alternative structures, the fact
is that these offsetting impacts result from changes that are necessary to ensure the
Commission’s regulations continue to meet PURPA’s statutory requirements. For
example, allowing states to use competitive prices may benefit small QFs inasmuch as the
rate-setting process for purchases of energy from these entities would be more
straightforward and efficient than the administrative processes currently in use.
Furthermore, providing flexibility in setting energy rates may result in state entities
approving longer duration contracts for capacity (at fixed rates) and energy. The impacts
of these changes, therefore, are reasonable alternatives to the status quo while adhering to
the requirements of PURPA.
748.

This final rule establishes a rebuttable presumption that a qualifying small power

production facility whose electrical generating equipment is more than one but less than
10 miles from affiliated electrical generating equipment using the same energy resource is
at a separate site. The Commission finds that this rebuttable presumption imposes a lower
burden than imposing a rule that any affiliated electrical generating equipment less than
10 miles apart is presumed to be at the same site. Similarly, the Commission, while
removing the rebuttable presumption that qualifying small power production facilities
more than 5 MW but under 20 MW lack nondiscriminatory access, has provided factors
that such facilities could use to demonstrate lack of such access – allowing them to retain
the mandatory purchase obligation. The Commission estimates that annual additional
compliance costs on industry (detailed above) will be approximately $1,149,965 (or an
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average additional burden and cost per response, of 3.187 hrs. and the corresponding
$264.51) to comply with these requirements. 1134
749.

Accordingly, pursuant to section 605(b) of the RFA, the Commission certifies that

this rule will not have a significant economic impact on a substantial number of small
entities.
VIII. Document Availability
750.

In addition to publishing the full text of this document in the Federal Register, the

Commission provides all interested persons an opportunity to view and/or print the
contents of this document via the Internet through the Commission’s Home Page
(http://www.ferc.gov). At this time, the Commission has suspended access to the
Commission’s Public Reference Room due to the President’s March 13, 2020
proclamation declaring a National Emergency concerning the Novel Coronavirus Disease
(COVID-19).
751.

From the Commission’s Home Page on the Internet, this information is available

on eLibrary. The full text of this document is available on eLibrary in PDF and Microsoft
Word format for viewing, printing, and/or downloading. To access this document in
eLibrary, type the docket number excluding the last three digits of this document in the
docket number field.

1134

Annual additional cost of $1,149,965 [($1,120,085 for FERC-556)+(29,880 for
FERC-912)] and average additional burden of 13,855 hours [(13,495 hrs. for FERC556)+(360 hrs. for FERC-912)] divided by the number of affected responses of 4,347.5
[(4,317.5 for FERC-556)+(30 responses for FERC-912)].
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User assistance is available for eLibrary and the Commission’s website during

normal business hours from the Commission’s Online Support at 202-502-6652 (toll free
at 1-866-208-3676) or email at ferconlinesupport@ferc.gov, or the Public Reference
Room at (202) 502-8371, TTY (202)502-8659. E-mail the Public Reference Room at
public.referenceroom@ferc.gov.
IX.

Effective Dates and Congressional Notification

753.

These regulations are effective [INSERT DATE 120 DAYS AFTER THE DATE

OF PUBLICATION IN THE FEDERAL REGISTER]. The Commission has
determined, with the concurrence of the Administrator of the Office of Information and
Regulatory Affairs of OMB, that this rule is not a “major rule” as defined in section 351 of
the Small Business Regulatory Enforcement Fairness Act of 1996. This final rule is being
submitted to the Senate, House, Government Accountability Office, and Small Business
Administration.
List of subjects in 18 CFR Part 292
Electric power plants; Electric utilities, Reporting and recordkeeping requirements .
List of subjects in 18 CFR Part 375
Authority delegations (Government agencies); Seals and insignia; Sunshine Act.
By the Commission. Commissioner Glick is dissenting in part with a separate statement
attached.
(SEAL)

Nathaniel J. Davis, Sr.,
Deputy Secretary.

Docket Nos. RM19-15-000 and AD16-16-000

- 420 -

In consideration of the foregoing, the Commission proposes to amend Parts 292
and 375, Chapter I, Title 18, Code of Federal Regulations, as follows.

SUBCHAPTER K – REGULATIONS UNDER THE PUBLIC UTILITY
REGULATORY POLICIES ACT OF 1978
*****
PART 292 – REGULATIONS UNDER SECTIONS 201 AND 210 OF THE PUBLIC
UTILITY REGULATORY POLICIES ACT OF 1978 WITH REGARD TO SMALL
POWER PRODUCTION AND COGENERATION
1. The authority citation for part 292 continues to read as follows:
7352.

Authority: 16 U.S.C. 791a-825r, 2601-2645; 31 U.S.C. 9701; 42 U.S.C. 71012. Section 292.101 is revised to add paragraphs (12) through (16):
§ 292.101 Definitions.
*****

(12) Locational marginal price means the price for energy at a particular location
as determined in a market defined in § 292.309(e), (f), or (g).
(13) Competitive Price means a Market Hub Price or a Combined Cycle Price.
(14) Market Hub Price means a price for as-delivered energy determined pursuant
to § 292.304(b)(7)(i).
(15) Combined Cycle Price means a price for as-delivered energy determined
pursuant to § 292.304(b)(7)(ii).
(16) Competitive Solicitation Price means a price for energy and/or capacity
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determined pursuant to § 292.304(b)(8).
3. Section 292.202 is revised to add paragraph (t):
§ 292.202 Definitions.
*****
(t) Electrical generating equipment means all boilers, heat recovery steam
generators, prime movers (any mechanical equipment driving an electric generator),
electrical generators, photovoltaic solar panels, inverters, fuel cell equipment and/or other
primary power generation equipment used in the facility, excluding equipment for
gathering energy to be used in the facility.
4. Section 292.204(a) is revised to read:
§ 292.204 Criteria for qualifying small power production facilities.
(a) Size of the facility—
(1) Maximum size. Except as provided in paragraph (a)(4) of this section, the power
production capacity of a facility for which qualification is sought, together with the power
production capacity of any other small power production qualifying facilities that use the
same energy resource, are owned by the same person(s) or its affiliates, and are located at
the same site, may not exceed 80 megawatts.
(2) Method of calculation.
(i) (A) For purposes of this paragraph, there is an irrebuttable presumption that
affiliated small power production qualifying facilities that use the same energy resource
and are located one mile or less from the facility for which qualification or recertification
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is sought are located at the same site as the facility for which qualification or
recertification is sought.
(B) For purposes of this paragraph, for facilities for which qualification or
recertification is filed on or after [INSERT DATE 120 DAYS AFTER THE DATE
OF PUBLICATION IN THE FEDERAL REGISTER] there is an irrebuttable
presumption that affiliated small power production qualifying facilities that use the same
energy resource and are located 10 miles or more from the facility for which qualification
or recertification is sought are located at separate sites from the facility for which
qualification or recertification is sought.
(C) For purposes of this paragraph, for facilities for which qualification or
recertification is filed on or after [INSERT DATE 120 DAYS AFTER THE DATE
OF PUBLICATION IN THE FEDERAL REGISTER], there is a rebuttable
presumption that affiliated small power production qualifying facilities that use the same
energy resource and are located more than one mile and less than 10 miles from the
facility for which qualification or recertification is sought are located at separate sites
from the facility for which qualification or recertification is sought.
(D) For hydroelectric facilities, facilities are considered to be located at the same
site as the facility for which qualification or recertification is sought if they are located
within one mile of the facility for which qualification or recertification is sought and use
water from the same impoundment for power generation.
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(ii) For purposes of making the determinations in clause (i), the distance between
two facilities shall be measured from the edge of the closest electrical generating
equipment for which qualification or recertification is sought to the edge of the nearest
electrical generating equipment of the other affiliated small power production qualifying
facility using the same energy resource.
(3) Waiver. The Commission may modify the application of paragraph (a)(2) of
this section, for good cause.
(4) Exception. Facilities meeting the criteria in section 3(17)(E) of the Federal
Power Act (16 U.S.C. 796(17)(E)) have no maximum size, and the power production
capacity of such facilities shall be excluded from consideration when determining the size
of other small power production facilities less than 10 miles from such facilities.
*****
5. Section 292.207(a) and (b) is revised to read:
§ 292.207 Procedures for obtaining qualifying status.
(a) Self-certification.
(1) FERC Form No. 556. The qualifying facility status of an existing or a proposed
facility that meets the requirements of § 292.203 may be self-certified by the owner or
operator of the facility or its representative by properly completing a FERC Form No. 556
and filing that form with the Commission, pursuant to § 131.80 of this chapter, and
complying with paragraph (e) of this section.
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(2) Factors. For small power production facilities pursuant to § 292.204, the owner
or operator of the facility or its representative may, when completing the FERC Form No.
556, provide information asserting factors showing that the facility for which qualification
or recertification is sought is at a separate site from other facilities using the same energy
resource and owned by the same person(s) or its affiliates.
(3) Commission action. Self-certification and self-recertification are effective
upon filing. If no protests to a self-certification or self-recertification are timely filed
pursuant to § 292.207(c), no further action by the Commission is required for a selfcertification or self-recertification to be effective. If protests to a self-certification or selfrecertification are timely filed pursuant to § 292.207(c), a self-certification or selfrecertification will remain effective until the Commission issues an order revoking QF
certification. The Commission will act on the protest within 90 days from the date the
protest is filed; provided that, if the Commission requests more information from the
protester, the entity seeking qualification or recertification, or both, the time for the
Commission to act will be extended to 60 days from the filing of a complete answer to the
information request. In addition to any extension resulting from a request for information,
the Commission also may toll the 90-day period for one additional 60-day period if so
required to rule on a protest. Authority to toll the 90-day period for this purpose is
delegated to the Secretary or the Secretary’s designee. Absent Commission action before
the expiration of the tolling period, a protest will be deemed denied, and the selfcertification or self-recertification will remain effective.
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(b) Optional procedure—Commission certification.
(1) Application for Commission certification. In lieu of the self-certification
procedures in paragraph (a) of this section, an owner or operator of an existing or a
proposed facility, or its representative, may file with the Commission an application for
Commission certification that the facility is a qualifying facility. The application must be
accompanied by the fee prescribed by part 381 of this chapter, and the applicant for
Commission certification must comply with paragraph (c) of this section.
(2) General contents of application. The application must include a properly
completed FERC Form No. 556 pursuant to § 131.80 of this chapter. For small power
production facilities pursuant to § 292.204, the owner or operator of the facility or its
representative may, when completing the FERC Form No. 556, provide information
asserting factors showing that the facility for which qualification is sought is at a separate
site from other facilities using the same energy resource and owned by the same person(s)
or its affiliates.
*****
(c) Protests and Interventions.
(i) Filing a Protest. Any person, as defined in § 385.102(d) of this chapter, who
opposes either a self-certification or self-recertification making substantive changes to the
existing certification filed pursuant to § 292.207(a) or an application for Commission
certification or Commission recertification making substantive changes to the existing
certification filed pursuant to § 292.207(b) for which qualification or recertification is
filed on or after [INSERT DATE 120 DAYS AFTER THE DATE OF PUBLICATION
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IN THE FEDERAL REGISTER], may file a protest with the Commission. Any protest
to and any intervention in a self-certification or self-recertification must be filed in
accordance with §§ 385.211 and 385.214 of this chapter, on or before 30 days from the
date the self-certification or self-recertification is filed. Any protestor must concurrently
serve a copy of such filing pursuant to § 385.211 of this chapter. Any protest must be
adequately supported, and provide any supporting documents, contracts, or affidavits to
substantiate the claims in the protest.
(ii) Limitations on protest. Protests may be filed to any initial self-certification or
application for Commission certification filed on or after the effective date of this final
rule, and to any self-recertification or application for Commission recertification that are
filed on or after [INSERT DATE 120 DAYS AFTER THE DATE OF PUBLICATION
IN THE FEDERAL REGISTER] that makes substantive changes to the existing
certification. Once the Commission has certified an applicant’s qualifying facility status
either in response to a protest opposing a self-certification or self-recertification, or in
response to an application for Commission certification or Commission recertification,
any later protest to a self-recertification or application for Commission recertification
making substantive changes to a qualifying facility’s certification must demonstrate
changed circumstances that call into question the continued validity of the certification.
(d) Response to protests. Any response to a protest must be filed on or before 30
days from the date of filing of that protest and will be allowed under § 385.213(a)(2) of
this chapter.
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(e) Notice requirements.
(1) General. An applicant filing a self-certification, self-recertification, application
for Commission certification or application for Commission recertification of the
qualifying status of its facility must concurrently serve a copy of such filing on each
electric utility with which it expects to interconnect, transmit or sell electric energy to, or
purchase supplementary, standby, back-up or maintenance power from, and the State
regulatory authority of each state where the facility and each affected electric utility is
located. The Commission will publish a notice in the Federal Register for each application
for Commission certification and for each self-certification of a cogeneration facility that
is subject to the requirements of § 292.205(d).
(2) Facilities of 500 kW or more. An electric utility is not required to purchase
electric energy from a facility with a net power production capacity of 500 kW or more
until 90 days after the facility notifies the facility that it is a qualifying facility or 90 days
after the utility meets the notice requirements in paragraph (c)(1) of this section.
(f) Revocation of qualifying status.
(1)(i) If a qualifying facility fails to conform with any material facts or
representations presented by the cogenerator or small power producer in its submittals to
the Commission, the notice of self-certification or Commission order certifying the
qualifying status of the facility may no longer be relied upon. At that point, if the facility
continues to conform to the Commission's qualifying criteria under this part, the
cogenerator or small power producer may file either a notice of self-recertification of
qualifying status pursuant to the requirements of paragraph (a) of this section, or an
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application for Commission recertification pursuant to the requirements of paragraph (b)
of this section, as appropriate.
(ii) The Commission may, on its own motion or on the motion of any person,
revoke the qualifying status of a facility that has been certified under paragraph (b) of this
section, if the facility fails to conform to any of the Commission's qualifying facility
criteria under this part.
(iii) The Commission may, on its own motion or on the motion of any person,
revoke the qualifying status of a self-certified or self-recertified qualifying facility if it
finds that the self-certified or self-recertified qualifying facility does not meet the
applicable requirements for qualifying facilities.
(2) Prior to undertaking any substantial alteration or modification of a qualifying
facility which has been certified under paragraph (b) of this section, a small power
producer or cogenerator may apply to the Commission for a determination that the
proposed alteration or modification will not result in a revocation of qualifying status.
This application for Commission recertification of qualifying status should be submitted
in accordance with paragraph (b) of this section.

6. Section 292.304(b), (d), and (e) is revised to read:
§ 292.304 Rates for purchases.
*****
(b) Relationship to avoided costs.
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***
(6)

Locational Marginal Price. There is a rebuttable presumption that a state

regulatory authority or nonregulated electric utility may use a Locational Marginal Price
as a rate for as-available qualifying facility energy sales to electric utilities located in a
market defined in § 292.309(e), (f), or (g).
(7)

Competitive Price. A state regulatory authority or nonregulated electric

utility may use a Competitive Price as a rate for as-available qualifying facility energy
sales to electric utilities located outside a market defined in § 292.309(e), (f), or (g). A
Competitive Price may be either a Market Hub Price or a Combined Cycle Price,
determined as follows:
(i) A Market Hub Price is a price established at a liquid market hub which a state
regulatory authority or nonregulated electric utility determines represents an appropriate
measure of the electric utility’s avoided cost for as-available energy, and is a hub to which
the electric utility has reasonable access, based on an evaluation by the state regulatory
authority or nonregulated electric utility of the relevant factors, including but not limited
to the following:
(A) whether the hub is sufficiently liquid that prices at the hub represent a
competitive price;
(B) whether prices developed at the hub are sufficiently transparent;
(C) whether the electric utility has the ability to deliver power from such hub
to its load, even if its load is not directly connected to the hub; and
(D) whether the hub represents an appropriate market to derive an energy
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price for the electric utility’s purchases from the relevant qualifying facility given
the electric utility’s physical proximity to the hub or other factors.
(ii) A Combined Cycle Price is a price determined pursuant to a formula
established by a state regulatory authority or nonregulated electric utility using published
natural gas price indices, a proxy heat rate, and variable operations and maintenance costs
for an efficient natural gas combined-cycle generating facility. Before establishing such a
formula rate, a state regulatory authority or nonregulated electric utility must determine
that the resulting Combined Cycle Price represents an appropriate measure of the
purchasing electric utility’s avoided cost for energy, based on its evaluation of the relevant
factors, including but not limited to the following:
(A) whether the cost of energy from an efficient natural gas combined
cycle generating facility represents a reasonable measure of a competitive
price in the purchasing electric utility’s region;
(B) whether natural gas priced pursuant to particular proposed natural
gas price indices would be available in the relevant market;
(C) whether there should be an adjustment to the natural gas price to
appropriately reflect the cost of transporting natural gas to the relevant
market; and
(D) whether the proxy heat rate used in the formula should be
updated regularly to reflect improvements in generation technology.
(8)

Competitive Solicitation Price. (i) A state regulatory authority or

nonregulated electric utility may use a price determined pursuant to a competitive

Docket Nos. RM19-15-000 and AD16-16-000

- 431 -

solicitation process to establish qualifying facility energy and/or capacity rates for sales to
electric utilities, provided that such competitive solicitation process is conducted pursuant
to procedures ensuring the solicitation is conducted in a transparent and nondiscriminatory manner including, but not limited to, the following:
(A) the solicitation process is an open and transparent process that includes,
but is not limited to, providing equally to all potential bidders substantial and
meaningful information regarding transmission constraints, levels of congestion,
and interconnections, subject to appropriate confidentiality safeguards;
(B) solicitations are open to all sources, to satisfy that electric utility’s
capacity needs, taking into account the required operating characteristics of the
needed capacity;
(C) solicitations are conducted at regular intervals;
(D) solicitations are subject to oversight by an independent administrator;
and
(E) solicitations are certified as fulfilling the above criteria by the relevant
state regulatory authority or nonregulated electric utility through a post-solicitation
report.
(ii) To the extent that the electric utility procures all of its capacity, including
capacity resources constructed or otherwise acquired by the electric utility, through a
competitive solicitation process conducted pursuant to subsection (8)(i), the electric utility
shall be presumed to have no avoided capacity costs unless and until it determines to
acquire capacity outside of such competitive solicitation process. However, the electric
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utility shall nevertheless be required to purchase energy from qualifying small power
producers and qualifying cogeneration facilities.
(iii) To the extent that the electric utility does not procure all of its capacity
through a competitive solicitation process conducted pursuant to subsection (8)(i), then
there shall be no presumption that the electric utility has no avoided capacity costs.
*****
(d) Purchases “as available” or pursuant to a legally enforceable obligation.
(1) Each qualifying facility shall have the option either:
(i) To provide energy as the qualifying facility determines such energy to be available
for such purchases, in which case the rates for such purchases shall be based on the
electric utility’s avoided cost for energy calculated at the time of delivery; or
(ii) To provide energy or capacity pursuant to a legally enforceable obligation for the
delivery of energy or capacity over a specified term, in which case the rates for such
purchases shall, except as provided in subsection (d)(2) below, be based on either:
(A) The avoided costs calculated at the time of delivery; or
(B) The avoided costs calculated at the time the obligation is incurred.
(iii) The rate for delivery of energy calculated at the time the obligation is incurred
may be based on estimates of the present value of the stream of revenue flows of future
locational marginal prices, or Competitive Prices during the anticipated period of delivery.
(2) Notwithstanding paragraph (d)(1)(ii)(B), a state regulatory authority or
nonregulated electric utility may require that rates for purchases of energy from a
qualifying facility pursuant to a legally enforceable obligation vary through the life of the
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obligation, and be set at the electric utility’s avoided cost for energy calculated at the time
of delivery.
(3) Obtaining a legally enforceable obligation. A qualifying facility must
demonstrate commercial viability and financial commitment to construct its facility
pursuant to criteria determined by the state regulatory authority or nonregulated electric
utility as a prerequisite to a qualifying facility obtaining a legally enforceable obligation.
Such criteria must be objective and reasonable.
(e) Factors affecting rates for purchases.
(1) A state regulatory authority or nonregulated electric utility may establish rates for
purchases of energy from a qualifying facility based on a purchasing electric utility’s
locational marginal price calculated by the applicable market defined in § 292.309(e), (f),
or (g), or the purchasing electric utility’s applicable Competitive Price. Alternatively, a
state regulatory authority or nonregulated electric utility may establish rates for purchases
of energy and/or capacity from a qualifying facility based on a Competitive Solicitation
Price. To the extent that capacity rates are not set pursuant to this section, capacity rates
shall be set pursuant to subsection (2).
(2) To the extent that a state regulatory authority or nonregulated electric utility does
not set energy and/or capacity rates pursuant to subsection (1), the following factors shall,
to the extent practicable, be taken into account in determining rates for purchases from a
qualifying facility:
(i) The data provided pursuant to § 292.302(b), (c), or (d), including State review of
any such data;
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(ii) The availability of capacity or energy from a qualifying facility during the system
daily and seasonal peak periods, including:
(A) The ability of the electric utility to dispatch the qualifying facility;
(B) The expected or demonstrated reliability of the qualifying facility;
(C) The terms of any contract or other legally enforceable obligation, including the
duration of the obligation, termination notice requirement and sanctions for noncompliance;
(D) The extent to which scheduled outages of the qualifying facility can be usefully
coordinated with scheduled outages of the electric utility’s facilities;
(E) The usefulness of energy and capacity supplied from a qualifying facility during
system emergencies, including its ability to separate its load from its generation;
(F) The individual and aggregate value of energy and capacity from qualifying
facilities on the electric utility’s system; and
(G) The smaller capacity increments and the shorter lead times available with
additions of capacity from qualifying facilities; and
(iii) The relationship of the availability of energy or capacity from the qualifying
facility as derived in paragraph (e)(2)(ii) of this section, to the ability of the electric utility
to avoid costs, including the deferral of capacity additions and the reduction of fossil fuel
use; and
(iv) The costs or savings resulting from variations in line losses from those that would
have existed in the absence of purchases from a qualifying facility, if the purchasing
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electric utility generated an equivalent amount of energy itself or purchased an equivalent
amount of electric energy or capacity.
*****

7. Section 292.309(c), (d), (e), and (f) is revised to read as follows:
§ 292.309 Termination of obligation to purchase from qualifying facilities.
*****
(c) For purposes of § 292.309(a)(1), (2) and (3), with the exception of paragraph (d)
of this section, there is a rebuttable presumption that a qualifying facility has
nondiscriminatory access to the market if it is eligible for service under a Commissionapproved open access transmission tariff or Commission-filed reciprocity tariff, and
Commission-approved interconnection rules.
(1) If the Commission determines that a market meets the criteria of § 292.309(a)(1),
(2) or (3), and if a qualifying facility in the relevant market is eligible for service under a
Commission-approved open access transmission tariff or Commission-filed reciprocity
tariff, a qualifying facility may seek to rebut the presumption of access to the market by
demonstrating, inter alia, that it does not have access to the market because of operational
characteristics or transmission constraints.
(2) For purposes of § 292.309(a)(1), (2), and (3), a qualifying small power production
facility with a capacity between 5 megawatts and 20 megawatts may additionally seek to
rebut the presumption of access to the market by demonstrating that it does not have
access to the market in light of consideration of other factors, including, but not limited to:
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(i) specific barriers to connecting to the interstate transmission grid, such as
excessively high costs and pancaked delivery rates;
(ii) unique circumstances impacting the time or length of interconnection studies or
queues to process the small power production facility’s interconnection request;
(iii) a lack of affiliation with entities that participate in the markets in § 292.309(a)(1),
(2), and (3);
(iv) the qualifying small power production facility has a predominant purpose other
than selling electricity and should be treated similarly to qualifying cogeneration facilities;
(v) The qualifying small power production facility has certain operational
characteristics that effectively prevent the qualifying facility's participation in a market; or
(vi) The qualifying small power production facility lacks access to markets due to
transmission constraints. The qualifying small power production facility may show that it
is located in an area where persistent transmission constraints in effect cause the
qualifying facility not to have access to markets outside a persistently congested area to
sell the qualifying facility output or capacity.
(d)(1) For purposes of § 292.309(a)(1), (2), and (3), there is a rebuttable presumption
that a qualifying cogeneration facility with a capacity at or below 20 megawatts does not
have nondiscriminatory access to the market.
(2) For purposes of § 292.309(a)(1), (2), and (3), there is a rebuttable presumption
that a qualifying small power production facility with a capacity at or below 5 megawatts
does not have nondiscriminatory access to the market.
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(3) Nothing in § 292.309 (d)(1)-(d)(3) affects the rights the rights or remedies of any
party under any contract or obligation, in effect or pending approval before the appropriate
State regulatory authority or non-regulated electric utility on or before [INSERT DATE
120 DAYS AFTER THE DATE OF PUBLICATION IN THE FEDERAL
REGISTER], to purchase electric energy or capacity from or to sell electric energy or
capacity to a small power production facility between 5 megawatts and 20 megawatts
under this Act (including the right to recover costs of purchasing electric energy or
capacity).
(4) For purposes of implementing paragraphs (d)(1) and (d)(2) of this section, the
Commission will not be bound by the standards set forth in § 292.204(a)(2).
(e) Midcontinent Independent System Operator, Inc. (MISO), PJM Interconnection,
L.L.C. (PJM), ISO New England Inc. (ISO-NE), and New York Independent System
Operator, Inc. (NYISO) qualify as markets described in § 292.309(a)(1)(i) and (ii), and
there is a rebuttable presumption that small power production facilities with a capacity
greater than 5 megawatts and cogeneration facilities with a capacity greater than 20
megawatts have nondiscriminatory access to those markets through Commission-approved
open access transmission tariffs and interconnection rules, and that electric utilities that
are members of such regional transmission organizations or independent system operators
(RTO/ISOs) should be relieved of the obligation to purchase electric energy from the
qualifying facilities. A qualifying facility may seek to rebut this presumption by
demonstrating, inter alia, that:
(1) The qualifying facility has certain operational characteristics that effectively
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prevent the qualifying facility's participation in a market; or
(2) The qualifying facility lacks access to markets due to transmission constraints.
The qualifying facility may show that it is located in an area where persistent transmission
constraints in effect cause the qualifying facility not to have access to markets outside a
persistently congested area to sell the qualifying facility output or capacity.
(f) The Electric Reliability Council of Texas (ERCOT) qualifies as a market
described in § 292.309(a)(3), and there is a rebuttable presumption that small power
production facilities with a capacity greater than five megawatts and cogeneration
facilities with a capacity greater than 20 megawatts have nondiscriminatory access to that
market through Public Utility Commission of Texas (PUCT) approved open access
protocols, and that electric utilities that operate within ERCOT should be relieved of the
obligation to purchase electric energy from the qualifying facilities. A qualifying facility
may seek to rebut this presumption by demonstrating, inter alia, that:
(1) The qualifying facility has certain operational characteristics that effectively
prevent the qualifying facility’s participation in a market; or
(2) The qualifying facility lacks access to markets due to transmission constraints.
The qualifying facility may show that it is located in an area where persistent transmission
constraints in effect cause the qualifying facility not to have access to markets outside a
persistently congested area to sell the qualifying facility output or capacity.
*****
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SUBCHAPTER W – REVISED GENERAL RULES
*****
PART 375 – THE COMMISSION
1. The authority citation for part 375 continues to read as follows:
Authority: 5 U.S.C. 551-557; 15 U.S.C. 717-717w, 3301-3432; 16 U.S.C. 791-825r,
2601-2645; 42 U.S.C. 7101-7352.
2. Section 375.302(v) is revised to read:
§ 375.302 Delegations to the Secretary.
*****
(v) Toll the time for action on requests for rehearing, and toll the time for action on
protested self-certifications and self-recertifications of qualifying facilities.
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Note: The following appendix will not appear in the Code of Federal Regulations or the
Federal Register.
Appendix A
List of Commenters and Acronyms
Commenter

Short Name/Acronym

Advanced Energy Economy

Advanced Energy Economy

Alaska Power Association

Alaska Power

Allco Finance Limited, Allco Renewable Energy
Limited, Windham Solar LLC, Winding Creek Solar
LLC

Allco

AllEarth Renewables, Inc.

AllEarth

Alliant Energy Corporate Services, Inc.

Alliant Energy

American Biogas Council

Biogas

Americans for Limited Government – Richard
Manning, President

Mr. Manning

Americans for Tax Reform

Tax Reform

American Public Power Association, Large Public
Power Council

APPA

Anthony O’Donnell – Montana Public Service
Commissioner

Commissioner O’Donnell

Ares EIF Management, LLC

Ares

Arizona Corporation Commission

Arizona Commission

Arizona Public Service Company

Arizona Public Service

Basin Electric Power Cooperative

Basin

Berkshire Hathaway Energy Company

Berkshire Hathaway
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Biomass Power Association

Biomass Power

Bloom Energy Corporation

Bloom Energy

BluEarth Renewables US LLC

BluEarth

Borrego Solar Systems, Inc.

Borrego Solar

Californians for Renewable Energy, Inc.

CARE

California Public Utilities Commission

California Commission

Center for Biological Diversity

Biological Diversity

Center for Freedom and Prosperity

Freedom Center

Center for Growth and Opportunity

Growth and Opportunity
Center

City of Boulder Colorado

Boulder

Cogeneration Association of California

CA Cogeneration

Colorado Independent Energy Association

Colorado Independent
Energy

Competitive Enterprise Institute

Competitive Enterprise

Consolidated Edison Development, Inc.

Con Edison

Connecticut Public Utilities Regulatory Authority

Connecticut Authority

Conservative Action Project

Conservative Action

Consumer Energy Alliance

Consumer Alliance

Consumers Energy Company

Consumers Energy

Covanta Energy, LLC

Covanta

David J. Bardin

Mr. Bardin

Distributed Sun LLC

Distributed Sun

Distributed Wind Energy Association

Distributed Wind
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District of Columbia Public Service Commission

DC Commission

DTE Electric Company

DTE Electric

Duke Energy Corporation

Duke Energy

East Kentucky Power Cooperative, Inc.

East Kentucky

East River Electric Power Cooperative, Inc.

East River

Edison Electric Institute

EEI

EIM Entities

EIM Entities

El Paso Electric Company

El Paso Electric

ELCON, American Chemistry Council, American
Forest & Paper Association

ELCON

Electric Power Supply Association

EPSA

Energy Recovery Council

Energy Recovery

Energy Storage Association

Energy Storage

ENGIE North America Inc.

ENGIE

Finadvice AG

Finadvice

FirstEnergy Utilities

FirstEnergy

Frontiers of Freedom

Frontiers of Freedom

Golden Valley Electric Association, Inc.

Golden Valley

Green Power Institute

Green Power

GridLab

GridLab

Harvard Electricity Law Initiative

Harvard Electricity Law

Idaho Hydroelectric Power Producers Trust

IdaHydro

Idaho Power Company

Idaho Power

Idaho Public Utilities Commission

Idaho Commission
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Indiana Municipal Power Agency

Indiana Municipal

Indiana Utility Regulatory Commission

Indiana Commission

Industrial Energy Consumers of America

Industrial Energy Consumers

Institute for Energy Research

Institute for Energy Research

Institute for Liberty – Andrew Langer

Institute for Liberty

J. Kenneth Blackwell

Mr. Blackwell

Kentucky Public Service Commission

Kentucky Commission

Louisville Gas and Electric Co. / Kentucky Utilities Co.

LG&E-KU

Massachusetts Attorney General Maura Healey

Massachusetts AG

Massachusetts Department of Public Utilities

Massachusetts DPU

Michigan Public Service Commission

Michigan Commission

Missouri River Energy Services

Missouri River Energy

Montana Public Service Commission

Montana Commission

Mr. and Mrs. Swecker

Mr. and Mrs. Swecker

Rebecca Kelly Slaughter – Federal Trade Commissioner Commissioner Slaughter
National Association of Regulatory Utility
Commissioners

NARUC

National Hydropower Association

Hydropower Association

National Rural Electric Cooperative Association

NRECA

Natural Resources Defense Council, and the Sustainable NRDC
FERC Project
Nebraska Power Review Board

Nebraska Board

New England Hydropower Company, LLC

New England Hydro
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New England Small Hydro Coalition (New England
Small Hydro)

New England Small Hydro

NextEra Energy, Inc. (NextEra)

NextEra

North American-Central, LLC

North American-Central

North Carolina Department of Justice

North Carolina DOJ

North Carolina Sustainable Energy Association

NC Sustainable Energy)

North Carolina Utilities Commission Public Staff

North Carolina Commission
Staff

Northern Laramie Range Alliance

Northern Laramie Range
Alliance

Northwest and Intermountain Power Producers
Coalition, Community Renewable Energy Association,
Renewable Energy Coalition, Oregon Solar Energy
Industries Association

NIPPC, CREA, REC, and
OSEIA

NorthWestern Corporation

NorthWestern

Ohio Consumers’ Counsel

Ohio Consumers’ Counsel

One Energy Enterprises LLC

One Energy

Oregon Public Utility Commission

Oregon Commission

Pennsylvania Public Utility Commission

Pennsylvania Commission

PJM Interconnection, L.L.C.

PJM

Portland General Electric Company

Portland General

Public Utilities Commission of Ohio’s Office of the
Federal Energy Advocate

Ohio Commission Energy
Advocate

Progressive Policy Institute

Progressive Policy Institute

R Street Institute

R Street Institute

Resources for the Future

Resources for the Future
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Sierra Club, EarthJustice, Vote Solar, Sustainable FERC Public Interest Organizations
Project, Natural Resources Defense Council, Pace
Energy and Climate Center, Southern Environmental
Law Center, Environmental Law & Policy Center,
North Carolina Sustainable Energy Association,
Montana Environmental Information Center
Solar Energy Industries Association

Solar Energy Industries

Southern Company Services, Inc.

Southern

South Carolina Solar Business Alliance

SC Solar Alliance

South Dakota Public Utilities Commission

South Dakota Commission

Southern California Edison Company, Pacific Gas &
Electric Company, San Diego Gas & Electric Company

California Utilities

Southeast Public Interest
Southern Environmental Law Center, North Carolina
Organizations
Sustainable Energy Association, Alabama Interfaith
Power & Light, Alabama Solar Industry Association,
Inc., Appalachian Voices, Energy Alabama, Georgia
Interfaith Power & Light, Georgia Solar Energy
Association, Greater-Birmingham Alliance to Stop
Pollution, North Carolina Chapter of the Sierra Club,
North Carolina Interfaith Power & Light, North
Carolina Justice Center, South Carolina Coastal
Conservation League, South Carolina Interfaith Power
& Light, Southern Alliance for Clean Energy, Southface
Institute, Tennessee Interfaith Power & Light, Upstate
Forever, and Vote Solar
sPower Development Company, LLC

sPower

State Entities

State Entities

State of Idaho

Idaho

Stephen Moore

Mr. Moore

Steven Transeth

Mr. Transeth
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Subsurface Utility Engineering Association – John M,
Palatiello

Subsurface Engineering
Association

Taxpayers Protection Alliance

Taxpayers Protection
Alliance

Terna Energy USA Holding Corporation

Terna Energy

Thomas Mattson

Mr. Mattson

Transmission Access Policy Study Group

TAPS

Two Dot Wind, LLC

Two Dot Wind

Union of Concerned Scientists

Union of Concerned
Scientists

US Chamber of Commerce

Chamber of Commerce

We Stand for Energy - Project of Edison Electric
Institute

We Stand

Western Organization of Resource Councils

Western Resource Councils

Xcel Energy Services Inc.

Xcel*

*Out of Time comments were also filed by American Dams, Arizona Corporation
Commission, Solar Energy Industries, and TerraForm Power Inc.
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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION
Qualifying Facility Rates and Requirements
Implementation Issues Under the Public Utility
Regulatory Policies Act of 1978

Docket Nos. RM19-15-000
AD16-16-000

(Issued July 16, 2020)
GLICK, Commissioner, dissenting in part:
1.
I dissent in part from today’s final rule (Final Rule 1) because it effectively guts the
Commission’s implementation of the Public Utility Regulatory Policies Act (PURPA). 2
The Commission’s basic responsibilities under PURPA are three-fold: (1) to encourage
the development of qualifying facilities (QFs); (2) to prevent discrimination against QFs
by incumbent utilities; and (3) to ensure that the resulting rates paid by electricity
customers remain just and reasonable, in the public interest, and do not exceed the
incremental costs to the utility of alternative energy. 3 I do not believe that today’s Final
Rule satisfies those responsibilities. Instead, the Final Rule raises as many questions as it
answers, not least of which is the long-term legal viability of an approach that does so
little to encourage QF development.
2.
Although I have concerns about many of the individual changes imposed by the
Final Rule, 4 I remain, on a broader level, dismayed that the Commission is attempting to
accomplish via administrative fiat what Congress has repeatedly declined to do via
legislation. I am especially disappointed because Congress expressly provided the
1

Qualifying Facility Rates and Requirements Implementation Issues Under the
Public Utility Regulatory Policies Act of 1978, Order No. 872, 172 FERC ¶ 61,041 (2020)
(Final Rule).
2

Pub. L. No. 95-617, 92 Stat. 3117 (1978).

3

See 16 U.S.C. § 824a-3(a)-(b) (2018).

4

Notwithstanding those concerns, I support certain aspects of this Final Rule. First
and foremost, I agree with the update to the “one-mile” rule, which prior to today
provided an irrebuttable presumption that resources located more than one mile apart are
separate QFs. In addition, I support requiring that QFs demonstrate commercial viability
before securing a legally enforceable obligation with the relevant utility. Finally, I also
support the revision to allow stakeholders to protest a QF’s self-certification.
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Commission with a different avenue for “modernizing” our administration of PURPA.
The Energy Policy Act of 2005 gave the Commission the authority to excuse utilities from
their obligations under PURPA where QFs have non-discriminatory access to competitive
wholesale markets. 5 Had we pursued reforms based on those provisions, rather than
gutting our longstanding regulations, I believe we could have reached a durable,
consensus solution that would ultimately have done more for all interested parties, even
those that may celebrate the immediate effects of this Final Rule.
I.

PURPA’s Continuing Relevance Is an Issue for Congress to Decide

3.
This proceeding began with a bang. My colleagues championed the proposed rule
as a “truly significant” action that would fundamentally overhaul the Commission’s
implementation of PURPA. 6 And so it was. The NOPR proposed to alter almost every
significant aspect of the Commission’s PURPA regulations, thereby transforming the
foundation on which the Commission had carried out its statutory responsibility to
“encourage” the development of QFs.
4.
I dissented from the NOPR in large part because I believe that it is not the
Commission’s role to sit in judgment of a duly enacted statute and determine whether it
has outlived its usefulness. As I explained, “almost from the moment PURPA was passed,
Congress began to hear many of the arguments being used today to justify scaling the law
back.” 7 Congress, however, has seen fit to significantly amend PURPA only once in its
more-than-forty-year lifespan. As part of the Energy Policy Act of 2005, Congress
amended PURPA, leaving in place the law’s basic framework, while adding a series of
provisions that allowed the Commission to excuse utilities from its requirements in
regions of the country with sufficiently competitive wholesale energy markets. 8 And
while Congress considered numerous proposals to further reform the law, it never saw fit
to act on them. 9 Against that background, I could not support my colleagues’ willingness
to “remove[] an important debate from the halls of Congress and isolate[] it within the
Commission.” 10 Whatever your position on PURPA—and I recognize views vary
5

Pub. L. No. 109-58, § 1253, 119 Stat. 594 (2005).

6

Sept. 2019 Commission Meeting Tr. at 8.

7

Qualifying Facility Rates and Requirements Implementation Issues Under the
Public Utility Regulatory Policies Act of 1978, Notice of Proposed Rulemaking, 168
FERC ¶ 61,184 (2019) (NOPR) (Glick, Comm’r, dissenting in part at P 3).
8

Pub. L. No. 109-58, § 1253, 119 Stat. 594 (2005).

9

See Solar Energy Industries Association (SEIA) Comments at 11.

10

NOPR, 168 FERC ¶ 61,184 (Glick, Comm’r, dissenting in part at P 4).
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widely—“what should concern all of us is that resolving these sorts of questions by
regulatory edict rather than congressional legislation is neither a durable nor desirable
approach for developing energy policy.” 11
5.
Today’s Final Rule retreats from much of the original rationale used to support the
NOPR, but the effect is the same: The Commission is administratively gutting PURPA.
Make no mistake, although the Commission has dropped much of the NOPR preamble’s
opening screed against PURPA’s continuing relevance, this Final Rule is a full-throated
endorsement of the conclusion that PURPA has outlived its usefulness. And while
walking back the argument that PURPA is antiquated may reduce the risk that this Final
Rule is overturned on appeal, that does not change the fact that today’s Final Rule usurps
what should be Congress’s proper role.
6.
Throughout this proceeding, the Commission has been quick to point to Congress’s
directive to from time to time amend our regulations implementing PURPA. 12 This Final
Rule, however, is a wholesale overhaul of the Commission’s PURPA regulations that
reflects a deep skepticism of the need for the law we are charged with implementing. I
doubt that is what Congress had in mind when it gave us responsibility for periodically
updating our implementing regulations.
II.

The Commission’s Proposed Reforms Are Inconsistent with Our Statutory
Mandate

7.
PURPA directs the Commission to adopt such regulations as are “necessary to
encourage” QFs, 13 including by establishing rates for sales by QFs that are just and
reasonable and by ensuring that such rates “shall not discriminate” against QFs. 14 As
explained below, many of the changes adopted by the Commission in the Final Rule fail to
meet that standard. In addition, many of the reforms are unsupported—or, in many cases,
contradicted—by the evidence in the record. 15 Accordingly, I believe today’s Final Rule
is not just poor public policy, but also arbitrary and capricious agency action.
11

Id.

12

Final Rule, 172 FERC ¶ 61,041 at PP 24, 48, 54, 67, 296, 628; NOPR, 168
FERC ¶ 61,184 at PP 4, 16, 29, 155.
13

A QF is a cogeneration facility or a small power production facility. See 18
C.F.R. § 292.101(b)(1) (2019).
14
15

16 U.S.C. § 824a–3(a)-(b).

Genuine Parts Co. v. EPA, 890 F.3d 304, 312 (D.C. Cir. 2018) (“[A]n agency
cannot ignore evidence that undercuts its judgment; and it may not minimize such
evidence without adequate explanation.”) (citations omitted); id. (“Conclusory
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Avoided Cost

8.
The Final Rule adopts two fundamental changes to how QF rates are determined.
First, and most importantly, it eliminates the requirement that a utility must afford a QF
the option to enter a contract at a rate for energy that is either fixed for the duration of the
contract or determined at the outset—e.g., based on a forward curve reflecting estimated
prices over the term of the contract. 16 Second, it presumptively allows states to set the
rate for as-available energy at the relevant locational marginal price (LMP) or a similarly
“competitive market price.” 17 The record in this proceeding does not support either of
those changes.
i.

Elimination of Fixed Energy Rate

9.
Prior to today’s Final Rule, a QF generally had two options for selling its output to
a utility. Under the first option, the QF could sell its energy on an as-available basis and
receive an avoided cost rate calculated at the time of delivery. This is generally known as
the as-available option. Under the second option, a QF could enter into a fixed-duration
contract at an avoided cost rate that was fixed either at the time the QF established a
legally enforceable obligation (LEO) or at the time of delivery. This is generally known
as the contract option. The ability to choose between both types of sale options played an
important role in fostering the development of a variety of QFs. For example, the asavailable option provided a way for QFs whose principal business was not generating
electricity, such as industrial cogeneration facilities, to monetize their excess electricity
generation. The contract option, by contrast, provided QFs who were principally in the
business of generating electricity, such as small renewable electricity generators, a stable
option that would allow them to secure financing. Together, the presence of these two
options allowed the Commission to satisfy its statutory mandate to encourage the
development of QFs and ensured that the rates they received were non-discriminatory.
10.
The Final Rule eliminates the requirement that states provide a contract option that
includes a fixed energy rate. 18 Prior to this proceeding, the Commission recognized time
explanations for matters involving a central factual dispute where there is considerable
evidence in conflict do not suffice to meet the deferential standards of our review.”
(quoting Int’l Union, United Mine Workers v. Mine Safety & Health Admin., 626 F.3d 84,
94 (D.C. Cir. 2010)).
16

Final Rule, 172 FERC ¶ 61,041 at P 253.

17

Id. PP 151, 189, 211.

18

Id. P 253.
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and again that fixed-price contracts play an essential role in the financing of QF facilities,
making them a necessary element of any effort to encourage QF development, at least in
certain regions of the country.19 In addition, fixed-price contracts have helped prevent
discrimination against QFs by ensuring that they are not structurally disadvantaged
relative to vertically integrated utilities that are guaranteed to recover the costs of their
prudently incurred investments through retail rates. 20

19

See, e.g., Small Power Production and Cogeneration Facilities; Regulations
Implementing Section 210 of the Public Utility Regulatory Policies Act of 1978, Order
No. 69, FERC Stats. & Regs. ¶ 30,128, at 30,880, order on reh’g sub nom. Order
No. 69-A, FERC Stats. & Regs. ¶ 30,160 (1980), aff’d in part vacated in part, Am. Elec.
Power Serv. Corp. v. FERC, 675 F.2d 1226 (D.C. Cir. 1982), rev’d in part sub nom. Am.
Paper Inst. v. Am. Elec. Power Serv. Corp., 461 U.S. 402 (1983). (justifying the rule on
the basis of “the need for certainty with regard to return on investment in new
technologies”); NOPR, 168 FERC ¶ 61,184 at P 63 (“The Commission’s justification for
allowing QFs to fix their rate at the time of the LEO for the entire term of a contract was
that fixing the rate provides certainty necessary for the QF to obtain financing.”);
Windham Solar LLC, 157 FERC ¶ 61,134, at P 8 (2016).
1.

20

See, e.g., ELCON Comments at 21-22 (“More variable avoided cost rates

will result in unintended consequences that result in less competitive conditions and may
leave consumers worse off, as utility self-builds do not face the same market risk
exposure. Pushing more market risk to QFs while utility assets remain insulated from
markets creates an investment risk asymmetry. This puts QFs at a competitive
disadvantage”); South Carolina Solar Business Association Comments at 8 (“[A]savailable rates for QFs in vertically-integrated states therefore discriminate against QFs by
requiring QFs to enter into contracts at substantially and unjustifiably different terms than
incumbent utilities.”); Southern Environmental Law Center Supplement Comments,
Docket No. AD16-16-000, at 6-8 (Oct. 17, 2018 ) (explaining that vertically integrated
utilities in Indiana, Alabama, Virginia and Tennessee only offer short-term rates to QFs);
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11.
If anything, the record before us confirms the continuing importance of fixed-price
contracts. Numerous entities with experience financing and developing QFs explain that a
fixed revenue stream of some sort is necessary to obtain the financing needed to develop a
new QF. 21 The fixed revenue stream is particularly important because QFs are
overwhelmingly developed outside of the organized markets, meaning that developers
cannot necessarily obtain hedging contracts to create the revenue predictability needed to
obtain financing. 22 And that is why the Final Rule’s parade of statistics about the growth
of renewables misses the point. 23 It is true that, primarily in organized markets,
independently developed renewables are able to develop without the entitlement to a
fixed-price contract for energy from the relevant utility. 24 But the growth of renewables
sPower Comments at 13; see also Statement of Travis Kavulla, Docket No. AD16-16-000,
at 2 (June 29, 2016).
21

See, e.g., SEIA Comments at 29; North Carolina Attorney General’s Office
Comments at 5; Con Ed Development Comments at 3; South Carolina Solar Business
Association Comments at 6; sPower Comments at 11; Resources for the Future Comments
at 6-7.
22

See, e.g., SEIA Comments at 29-30 (“As both Mr. Shem and Mr. McConnell
explain, financial hedge products are not available outside of ISO/RTO markets.”);
Resources for the Future Comments at 6-7 (“[W]hile hedge products do support wind and
solar project financing, they would not be suited for most QF projects. To hedge energy
prices, wind projects have used three products: bank hedges, synthetic power purchase
agreements (synthetic PPAs), and proxy revenue swaps. . . . From US project data for
2017 and 2018, the smallest wind project securing such a hedge was 78 MW, and most
projects were well over 100 MW. Additionally, as hedges rely on wholesale market
access and liquid electricity trading, all of the projects were in ISO regions.”) (emphasis
added).
23

Harvard Electricity Law Comments at 22 (referring to a similar statistical parade
in the NOPR and observing that “[a]ll [the Commission] can actually conclude from this
loosely connected array of facts, data, and speculation is that some non-QF generators are
developed with variable-rate energy contracts. That unremarkable conclusion has no
bearing on whether repeal will discourage QF development by ‘materially affect[ing] the
ability of QFs to obtain financing.’” (citing NOPR, 168 FERC ¶ 61,184 at P 69)); SEIA
Comments at 30.
24

See Final Rule, 172 FERC ¶ 61,041 at P 340 (“EIA data demonstrates that net
generation of energy by non-utility owned renewable resources in the United States grew
by almost 700% between 2005 and 2018.”). Although independent power producers,
renewable or otherwise, within the RTO/ISO markets are not entitled to fixed price
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and their financeability in organized markets tells us almost nothing about what is
required to sufficiently encourage QFs outside those markets. 25
12.
It would be one thing to eliminate the requirement to provide a fixed-price option
for energy rates for QFs that are entitled to a fixed price for capacity. Although
reasonable minds might disagree about whether a fixed price for capacity alone is
sufficient encouragement, combining one with a variable price for energy would provide
at least some guaranteed revenue stream with which to finance new development. 26
Indeed, much of the Commission’s justification for eliminating the fixed-price contract
option for energy rests on the availability of a fixed-price contract option for capacity. 27
Commission precedent, however, permits utilities to offer a capacity rate of zero to QFs
contracts for energy as a matter of law, they generally do rely on alternative tools, such as
commodity hedges, to lock-in energy revenue streams. See, e.g., EEI Comments at 36;
sPower Comments at 12.
25

In the logical leap of the year, the Commission notes that in some areas of the
country, unspecified resources are developed with a fixed-price contract for capacity and a
variable price for energy and, separately, that renewables have grown nationwide more
than seven-fold between 2005 and 2018. Final Rule, 172 FERC ¶ 61,041 at P 340. From
those disparate observations, the Commission concludes that “renewable resources are
able to acquire financing even without the right to require long-term fixed energy rates.”
Id. But nothing in the record suggests that that phenomenal growth in renewables was at
all the result of that bifurcated contract structure. That, it should be clear, is not reasoned
decisionmaking. Cf. Nat’l Ass’n of Recycling Indus., Inc. v. Fed. Mar. Comm’n, 658 F.2d
816, 820 n.10 (D.C. Cir. 1980) (“We do not want, after all, blithely to compare apples and
oranges. Likewise, an agency should also avoid unavailing comparisons of
nonsubstitutes.”); see also Commissioner Slaughter Comments at 4 (noting the
“widespread geographic differentiation” in renewable energy progress and “barriers to
independent renewable energy-based power producers”).
26

See, e.g., SEIA Comments at 29 (“While securing financing based on an AsAvailable Energy rate and a fixed capacity rate may be a rare possibility in a few submarkets across the country, as Mr. Shem explains, it certainly is not the case in any state
that does not participate in an ISO/RTO market.”).
27

See Final Rule, 172 FERC ¶ 61,041 at P 36 (“This assertion that the Commission
has eliminated fixed rates for QFs is not correct. . . . The NOPR thus made clear: under
the proposed revisions to § 292.304(d), a QF would continue to be entitled to a contract
with avoided capacity costs calculated and fixed at the time the LEO is incurred.”)
(internal quotation marks omitted); id. P 237 (“The Commission stated that these fixed
capacity and variable energy payments have been sufficient to permit the financing of
significant amounts of new capacity in the RTOs and ISOs.”).
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when the utility does not need incremental capacity. 28 That means that, as a result of this
Final Rule, QF developers will face the very real prospect of not receiving any fixed
revenue stream, whether for energy or capacity, in areas where they also cannot secure
hedging products or other mechanisms needed to finance a new QF.29 It is hard for me to
understand how the Commission can, with a straight face, claim to be encouraging QF
development while at the same time eliminating the conditions necessary to develop QFs
in the regions where they are being built. 30
13.
The Commission sidesteps this point in responding that PURPA does not require
that QFs be financeable. That is true in a literal sense; nothing in PURPA directs the
Commission to ensure that at least some QFs be financeable. But it does require the
Commission to encourage their development, which we have previously equated with
financeability. 31 If the Commission is going to abandon that standard, it must then explain
why what is left of its regulations provides the requisite encouragement—an explanation
that is lacking from this Final Rule, notwithstanding the Commission’s repeated assertions
to the contrary.
14.
The Commission also does not sufficiently explain how eliminating the fixed-price
contract requirement is consistent with PURPA’s requirement that rates “shall not
discriminate against” QFs. 32 Vertically integrated utilities effectively receive guaranteed
28

See, e.g., id. P 422 (citing to City of Ketchikan, Alaska, 94 FERC ¶ 61,293, at
62,061 (2001)).
29

See, e.g., Resources for the Future Comments at 6; SEIA Comments at 30;
Southeast Public Interest Organizations Comments at 12.
30

See Public Interest Organizations Comments at 10-11 (“Obviously, rules that
have an effect of discouraging QFs cannot be ‘necessary to’ encouraging them.”); see also
Massachusetts Attorney General Maura Healey Comments at 6 (“This action may reduce
investor confidence and discourage future development. That outcome is a negative one
for the Commonwealth and its ratepayers.”).
31

See, e.g., Order No. 69, FERC Stats. & Regs. ¶ 30,128 at 30,880 (justifying the
rule on the basis of “the need for certainty with regard to return on investment in new
technologies”); NOPR, 168 FERC ¶ 61,184 at P 63 (“The Commission’s justification for
allowing QFs to fix their rate at the time of the LEO for the entire term of a contract was
that fixing the rate provides certainty necessary for the QF to obtain financing.”).
32

16 U.S. Code § 824a–3(b)(2). Unlike provisions of the Federal Power Act,
PURPA prohibits any discrimination against QFs, not just undue discrimination. See
ELCON Comments at 21-22; South Carolina Solar Business Alliance Comments at 7-8;
sPower Comments at 13.
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fixed-price contracts through their rights to recover prudently incurred investments. The
equivalent right to receive fixed-price contracts has to date proved an integral element of
the Commission’s ability to satisfy PURPA’s prohibition on discriminatory rates. 33
15.
And yet this Final Rule fails to explain how eliminating the fixed-price option is
consistent with that prohibition or, moreover, how permitting QFs to receive variable
contract rates while vertically integrated utilities receive fixed ones is consistent with the
Commission’s obligation to promote QFs. 34 Instead, the Commission notes that, through
so-called fuel adjustment clauses, vertically integrated utilities’ rates change as the price
of fuel changes. 35 The idea that those clauses, which ensure that utilities recover a
specific variable cost (i.e., their cost of fuel), is the same thing as having your entire
revenue exposed to variations in prevailing market conditions is hogwash. The presence
of fuel adjustment clauses in no way suggests that vertically integrated utilities are subject
to anything remotely close to the level of revenue variation contemplated in this Final
Rule.
16.
Finally, the Commission fails to explain why allegations of QF rates exceeding a
utility’s actual avoided cost requires us to abandon the Commission’s long-held principles
regarding certainty and financing. 36 As an initial matter, the Commission has recognized
that QF rates may exceed actual avoided costs, but, at the same time, recognized that
avoided cost rates might also turn out to be lower than the electric utility’s avoided costs
over the course of the contract. The Commission has reasoned that, “in the long run,
‘overestimations’ and ‘underestimations’ of avoided costs will balance out.” 37 However,
when presented with a couple allegations that avoided costs were overestimated, 38 the
Commission now concludes that that possibility suggests it must abandon the fixed-energy
rate contract altogether. The Commission, however, makes no effort to validate these
33

See supra n.20; Commissioner Slaughter Comments at 4.

34

Public Interest Organizations Comments at 51 (“[L]imiting QFs to contracts
providing no price certainty for energy values, while non-QF generation regularly obtains
fixed price contracts and utility-owned generation receives guaranteed cost recovery from
captive ratepayers, constitutes discrimination.”).
2.

35

Final Rule, 172 FERC ¶ 61,041 at P 122.

3.
36

See supra n.19.

37

Order No. 69, FERC Stats. & Regs. ¶ 30,128 at 30,880.

38

Final Rule, 172 FERC ¶ 61,041 at PP 265, 268.
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allegations, 39 or assess whether the overestimations of avoided cost were, in fact, balanced
out. 40 It is arbitrary and capricious to point to only half the picture in abandoning a fortyyear-old principle.
ii.

Rebuttable Presumption for Setting Avoided Cost at LMP and
Similar Measures

17.
I also do not support the Commission’s decision to treat LMP or other “competitive
market prices” as a presumptively reasonable measure of an as-available avoided cost for
energy. 41 Liquid price signals can be useful and transparent inputs and ought to be
considered in calculating an appropriate avoided-cost figure. But considering those price
signals in setting avoided cost is not the same thing as presuming that LMP or similar
measures are alone sufficient to establish avoided cost. Many regions of the country—
often the same regions where the debates about PURPA are most heated—have not
established sufficiently competitive markets. In these regions it is not clear from the
record that the prices in, for example, a neighboring RTO, are a representative measure of
a utility’s avoided cost. In those less competitive markets, it simply does not make sense
to presume that LMP or other “competitive market prices” are a representative measure of
avoided cost, rather than one of many criteria that should go into that determination.42
18.
For similar reasons, I share the concern of many commenters that short-term or
spot prices, such as LMP, may not reflect the long-term marginal energy costs avoided by

39

Id. PP 291, 293.

40

The Commission is quick to point to “the precipitous decline in natural gas
prices” starting in 2008 that may have caused QF contracts fixed prior to that period to
underestimate the actual cost of energy. See, e.g., Final Rule, 172 FERC ¶ 61,041 at P
287). However, PURPA has been in place for forty years, and the Commission does not
wrestle with the magnitude of potential savings conveyed to consumers from the fixedprice energy contracts that locked-in low rates for consumers during the decades prior
when natural gas prices were several times higher. See Energy Information
Administration Total Energy, tbl. 9.10 (last viewed July 15, 2020),
https://www.eia.gov/totalenergy/data/browser/.
41
42

Final Rule, 172 FERC ¶ 61,041 at PP 151, 189, 211.

Congress itself seems to have contemplated that states would not rely solely on
spot market prices when establishing avoided cost. H.R. Rep. No. 95-1750, at 7833
(1978) (“In interpreting the term ‘incremental cost of alternative energy,’ the conferees
expect that the Commission and the states may look beyond the cost of alternative sources
which are instantaneously available to the utility.”).
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purchasing utilities, especially outside of organized markets. 43 Although the Commission
revises the NOPR’s per se rule to be a rebuttable presumption, it nevertheless plows ahead
with the conclusion that LMP, and similar measures, reflect a utility’s avoided cost of
energy. Where there is good reason to believe that those measures do not actually reflect
the long-term value of energy that they are supposed to represent, it makes no sense to put
the burden on QFs to prove the point, 44 rather than leaving the burden with the proponents
of using such measures.
19.
The Commission’s presumptive approval of LMP and similar measures is even
more problematic when combined with the decision to allow utilities to eliminate the
fixed-price contract option. Following this Final Rule, QFs may be reduced to relying
solely on some synthetic and highly variable measure of what spot prices should be in a
competitive market based on gas prices and heat rates, all while the utilities whose costs
the QF is avoiding recovers an effectively guaranteed rate potentially in excess of this
representative “competitive market price.” I am not persuaded that this approach will
satisfy our obligation to encourage QFs and to do so using rates that are nondiscriminatory across all regions of the country.
B.

Rebuttable Presumption 20 MW to 5 MW

20.
Following the Energy Policy Act of 2005, the Commission established a rebuttable
presumption that QFs with a capacity greater than 20 MW operating in RTOs and ISOs
have non-discriminatory access to competitive markets, eliminating utilities’ must43

Final Rule, 172 FERC ¶ 61,041 at n.163; Hydro Comments at 11; Southeast
Public Interest Organizations Comments at 19; NIPPC, CREA, REC, and OSEIA
Comments at 52, 55; Union of Concerned Scientists Comments at 6. Take, for example,
the Commission’s approval of the Mid-Columbia market hub price as presumptively
reflecting a utility’s avoided cost for energy. See Final Rule, 172 FERC ¶ 61,041 at
PP 180, 189. Notwithstanding explicit support for this approach from the regulated utility
industry, the Washington Utilities and Transportation Commission which, when
addressing Puget Sound Energy’s plan to increase wholesale purchases from the MidColumbia market “liquid hub” to 1,600 MW, expressed a concern about the regulated
utility’s overreliance on such wholesale market pricing and directed them to pursue an
alternative plan to eliminate this “excessive risk.” That is the exact type of tension
conveyed in the record—i.e, that such competitive market prices may not accurately
reflect a utility’s avoided cost, as approved by regulators. See Washington UTC,
Acknowledgment Letter Attachment, Puget Sound Energy’s 2017 Electric and Natural
Gas Integrated Resource Plan, Wash. UTC Docket Nos. UE-160918, UG-160919
(Revised June 19, 2018); see NIPPC, CREA, REC, and OSEIA Comments at 56.
44

Final Rule, 172 FERC ¶ 61,041 at P 152.
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purchase obligation from those resources. 45 The Final Rule reduces the threshold for that
presumption from 20 MW to 5 MW. 46 That is an improvement over the NOPR, which—
without any support whatsoever—proposed to lower that threshold to 1 MW. 47 But, even
so, the reduced 5 MW threshold is unsupported by the record and inadequately justified in
today’s Final Rule.
21.
When it originally established the 20 MW threshold, the Commission pointed to an
array of barriers that prevented resources below that level from having truly nondiscriminatory access to RTO/ISO markets. Those barriers included complications
associated with accessing the transmission system through the distribution system (a
common occurrence for such small resources), challenges with reaching distant off-takers,
as well as “jurisdictional differences, pancaked delivery rates, and additional
administrative procedures” that complicate those resources’ ability to participate in those
markets on a level playing field. 48 In just the last few years, the Commission has
recognized the persistence of those barriers “that gave rise to the rebuttable presumption
that smaller QFs lack nondiscriminatory access to markets.” 49
22.
Nevertheless, the Final Rule abandons the 20 MW threshold based on the
conclusory assertion that “it is reasonable to presume that access to RTO/ISO markets has
improved” and it is, therefore, “appropriate to update the presumption.” 50 No doubt
markets have improved. But a borderline-truism about maturing markets does not explain
how the barriers arrayed against small resources have dissipated, why it is reasonable to
“presume” that the remaining barriers do not inhibit non-discriminatory access, or why 5
MW is an appropriate new threshold for that presumption.
45

New PURPA Section 210(m) Regulations Applicable to Small Power Production
and Cogeneration Facilities, Order No. 688, 117 FERC ¶ 61,078, at P 72 (2006), order on
reh’g, Order No. 688-A, 119 FERC ¶ 61,305 (2007), aff’d sub nom. Am. Forest & Paper
Ass’n v. FERC, 550 F.3d 1179 (D.C. Cir. 2008); see 16 U.S.C. § 824a-3(m).
46

Final Rule, 172 FERC ¶ 61,041 at P 625.

47

NOPR, 168 FERC ¶ 61,184 at P 126.

48

Order No. 688-A, 119 FERC ¶ 61,305 at PP 96, 103.

49

E.g., N. States Power Co., 151 FERC ¶ 61,110, at P 34 (2015).

50

Final Rule, 172 FERC ¶ 61,041 at P 629 (“Over the last 15 years, the RTO/ISO
markets have matured, market participants have gained a better understanding of the
mechanics of such markets and, as a result, we find that it is reasonable to presume that
access to the RTO/ISO markets has improved and that it is appropriate to update the
presumption for smaller production facilities.”).
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23.
Instead of any such evidence, the Final Rule notes that the Commission uses the 5
MW as a demarcating line for other rules applying to small resources. Specifically, it
points to the fact that resources below 5 MW can use a “fast-track” interconnection
process, whereas larger ones must use the large generator interconnection procedures. 51
But the fact that the Commission used 5 MW as the cut off in another context hardly
shows that it is the right cut off to use in this context.
24.
Lacking substantial evidence to support the 5 MW threshold, the Commission falls
back on a deferential standard of review. 52 But while judicial review of agency
policymaking is deferential, it is not toothless. The same cases on which the Commission
relies require that, when an agency’s policy reversal “rests upon factual findings that
contradict those which underlay its prior policy,” the agency must “provide a more
detailed justification than what would suffice for a new policy created on a blank slate.” 53
That is because reasoned decisionmaking requires that, when an agency changes course, it
must provide “a reasoned explanation . . . for disregarding facts and circumstances that
underlay or were engendered by the prior policy.” 54 For the foregoing reasons, the
Commission has failed to produce any such explanation, making its change of course
arbitrary and capricious.
III.

Environmental Review under the National Environmental Policy Act

25.
In contrast to the Commission’s crowing over the significance of its PURPA
overhaul, the Final Rule describes the changes adopted as merely corrective and clarifying
in nature when it comes to conducting an environmental review. 55 In particular, the
Commission contends that “the changes adopted in this final rule are required to ensure
continued future compliance of the PURPA Regulations with PURPA, based on the
51

Id. P 630.

52

Id. P 637 (citing FCC v. Fox Television, 556 U.S. 502, 515 (2009), for the
proposition that an agency “need not demonstrate to a court’s satisfaction that the reasons
for the new policy are better than the reasons for the old one; it suffices that the new
policy is permissible under the statute, that there are good reasons for it, and that the
agency believes it to be better, which the conscious change of course adequately
indicates.”).
53

Fox Television, 556 U.S. at 515; Advanced Energy Economy Comments at 6.

54

Fox Television, 556 U.S. at 516; Advanced Energy Economy Comments at 6-7.

55

Under the National Environmental Policy Act (NEPA), the Commission must
consider whether its action associated with rulemakings will have a significant impact on
the environment. See 42 U.S.C. §§ 4321 et seq.
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changed circumstances found by the Commission in this final rule.” 56 In other words,
because the Commission believes that the changes adopted are necessary to conform with
the statute, they are mere corrective changes, which, in turn, qualifies them for the
categorical exemption from any environmental review under NEPA, or so the argument
goes.
26.
But by that logic, any Commission action needed to comply with our various
statutory mandates—whether “just and reasonable” or the “public interest”—would be
deemed corrective in nature and, therefore, excluded from environmental review. The
Commission, however, fails to point to any evidence suggesting that is what the Council
on Environmental Quality contemplated when it allowed for categorical exemptions.
IV.

The Way to Revise PURPA Is to Create More Competition, Not Less

27.
It didn’t have to be this way. When Congress reformed PURPA in the 2005
Energy Policy Act amendments, it indicated an unmistakable preference for using market
competition as the off-ramp for utilities seeking relief from their PURPA obligations. 57
Those reforms directed the Commission to excuse utilities from those obligations where
QFs had non-discriminatory access to RTO/ISO markets or other sufficiently competitive
constructs. 58
28.
This record contains numerous comments explaining how the Commission could
use those amendments as a way to “modernize” PURPA in a manner that both promotes
actual competition and reflects Congress’s unambiguous intent. 59 For example, in a white
paper released prior to the NOPR, the National Association of Regulatory Utility
Commissioners (NARUC) urged the Commission to give meaning to the 2005
amendments by establishing criteria by which a vertically integrated utility outside of an
RTO or ISO could apply to terminate the must-purchase obligation if it conducts
sufficiently competitive solicitations for energy and capacity. 60 Other groups, including
56

Final Rule, 172 FERC ¶ 61,041 at P 722.

57

16 U.S.C. § 824a-3(m).

58

See Order No. 688, 117 FERC ¶ 61,078 at P 8.

59

See Advanced Energy Economy Comments at 13; Industrial Energy Consumers
Comments at 13-14; EPSA Comments at 16.
60

National Association of Regulatory Utility Commissioners Supplemental
Comments, Docket No. AD16-16-00, Attach. A, at 8 (Oct. 17, 2018); id. (proposing the
Commission’s Edgar-Allegheny criteria as a basis for evaluating whether a proposal was
adequately competitive).
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representatives of QF interests, submitted additional comments on how an approach along
those lines might work. 61 Several parties commented on those proposals. 62
29.
It is a shame that the Commission has elected to administratively gut its longstanding PURPA implementation regime, rather than pursuing reform rooted in PURPA
section 210(m), such as the NARUC proposal. Pursuing an option along those lines could
have produced a durable, consensus solution to the issues before us. I continue to believe
that the way to modernize PURPA is to promote real competition, not to gut the
provisions that the Commission has relied on for decades out of frustration that Congress
has repeatedly failed to repeal the statute itself.
For these reasons, I respectfully dissent in part.
________________
Richard Glick
Commissioner

61

2019).
62

See, e.g., SEIA Supplemental Comments, Docket No. AD16-16-000 (Aug. 28,

See, e.g., Advanced Energy Economy Comments at 12; APPA Comments at 29;
Colorado Independent Energy Comments at 7; ELCON Comments at 19; Public Interest
Organizations Comments at 90; SEIA Comments at 24; Xcel Comments at 11.

172 FERC ¶ 61,042
UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION
Before Commissioners: Neil Chatterjee, Chairman;
Richard Glick, Bernard L. McNamee,
and James P. Danly.
New England Ratepayers Association

Docket No. EL20-42-000

ORDER DISMISSING PETITION FOR DECLARATORY ORDER
(Issued July 16, 2020)
1.
On April 14, 2020, pursuant to Rule 207 of the Commission's Rules of Practice
and Procedure,l New England Ratepayers Association (NERA) filed a petition for
declaratory order, requesting that the Commission (1) declare that there is exclusive
federal jurisdiction over wholesale energy sales from generation sources located on the
customer side of the retail meter and (2) order that the rates for such sales be priced in
accordance with the Federal Power Act (FPA)2 or Public Utility Regulatory Policies Act
of 1978 (PURPA),3 as applicable (Petition). As discussed below, we dismiss the Petition.
I.

Petition

NERA asks the Commission to declare that it has jurisdiction over energy sales
2.
from rooftop solar facilities and other distributed generation located on the customer side
of the retail meter (1) whenever the output of such generators exceeds the customer's
demand or (2) where the energy from such generators is designed to bypass the
customer's load and therefore is not used to serve demand behind the customer's meter.4
NERA argues that, in these circumstances, energy is delivered to the local utility for
resale to the utility's retail customers for compensation, making the transactions
wholesale sales in interstate commerce, which should be priced at the utility's avoided
cost of energy if the sale is made pursuant to PURPA or a just and reasonable wholesale
rate if the sale is made pursuant to the FPA.

1~ 18 C.F.R. § 385.207(a)(2) (2019).
~ 16 U.S.C. § 824 et seq. (2018).
3 Id. § 824a-3.
4 Petition at 6.

JOINT INTERVENORS EXHIBIT 1
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NERA states that its Petition concerns "full net metering," which it describes as a
3.
practice through which an electricity consumer produces electric energy from a
generation source (most often solar panels) that is located on the same side of the retail
meter as the customer's loads NERA states that the generation and load are connected to
a bidirectional retail meter that measures the total amount of energy produced and used
by the customer. NERA explains that, when the customer consumes more energy than it
produces, the interconnected utility supplies the difference, and the meter runs forward to
measure the amount of retail service sold to the customer. NERA further explains that,
when the customer produces more energy than it consumes, the customer is delivering
energy to the interconnected utility, and the meter runs backwards. NERA states that the
amount of energy the customer produces is netted, usually on a monthly basis, against the
amount of energy the customer consumes.6 NERA states that, to the extent that the
customer consumes more than it produced in the month, it is billed for retail electric
service based on the net amount of energy the utility delivered to the customer over the
course of the month. NERA adds that this billing process results in the customer being
compensated for all of the energy it produced behind the meter, including the energy it
delivered to the interconnected utility for resale, at the bundled retail electric rate or, in
some cases, at a close proxy thereof. For purposes of this order, we will refer to this
practice as Net Energy Metering.$

5 Id. at 2.
6 Id. at 3.
~ Id. (citing N.H. Rev. Stat. § 362-A:9 (2019); Connecticut Net Metering,
https://www.eversource.com/content/ct-c/about/about-us/doing-business-withus/builderscontractors/interconnections/connecticut-net-metering; Rhode Island, Net
Metering Provision, https://ngus.force.com/servlet/servlet.FileDownload?file=
O150W00000ETJlt; Massachusetts, Net Metering Guide, https://www.mass.gov/guides/
net-metering-guide#-2.-net-metering-creditcalculation-and-billing).
8 NERA notes that some states have adopted variations to Net Energy Metering,
such as virtual or community net metering programs, which allow multiple consumers to
share billing credits from a common generating facility. Id. NERA states that its Petition
focuses on the more common form of net metering described above because that was the
subject of the Commission's prior rulings. Id. However, NERA states that, to the extent
these net metering variations result in energy being delivered to the interconnected utility
for resale, then the principles set forth in its Petition would apply fully to those net
metering variations. Id.
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NERA states that Net Energy Metering transactions are currently treated as if they
4.
are retail transactions subject to regulation by various states.9 NERA further states that,
in many cases, the energy produced behind the meter that exceeds the customer's demand
or is designed to bypass the customer's load is sold to the local utility for resale to the
utility's other customers.10 NERA argues that the sales at issue are wholesale sales,
subject to the Commission's jurisdiction, because the energy is sold to the utility's retail
load or for resale by an Independent System Operator or Regional Transmission
Organization, l l
NERA argues that the Commission previously erred in disclaiming jurisdiction
5.
over most Net Energy Metering sales based upon a theory that the net flow over the retail
meter aggregated over a full retail billing cycle determines jurisdiction.12 NERA asserts
that the Commission should not have netted separate services with different cost
structures and service characteristics to determine whether a jurisdictional sale occurred.
NERA contends that the power flowing over the retail meter to the customer is firm retail
requirements service while the power generated behind the retail meter is non-firm
energy. NERA also argues that the Commission should not have allowed netting to occur
over a full retail billing cycle because the Commission does not permit sellers to net
transactions when engaging in simultaneous purchase and sale transactions, even when
the simultaneous transactions are for the same service,13 and consistently requires that
wholesale sales be measured on an hourly or shorter-term basis. la
NERA argues that the U.S. Court of Appeals for the District of Columbia Circuit
6.
(D.C. Circuit) has rejected the Commission's reasoning by holding, in the context of
station power, that the Commission cannot determine jurisdiction based on monthly or
any other netting of injections into and withdrawals from the electric grid.ls NERA
claims that, in SoCal Edison and Calpine, the court rejected the premise that it is
9 1d. at 6.
'o Id. at 6-7.
11 Id. at 7.
12 Id. at 11-12 (citing Sun Edison LLC, 129 FERC ¶ 61,146 (2009); MidAmerican
Energy, 94 FERC ¶ 61,340 (2001)).
13 Id. at 12, 19, 22-23.
la Id. at 19, 26-30.
is Id. at 12-13 (citing S. Cal. Edison v. FERC, 603 F.3d 996 (D.C. Cir. 2010)
(SoCal Edison); Calpine Corp. v. FERC, 702 F.3d 41 (D.C. Cir. 2012) (Calpine)).

Docket No. EL20-42-000

-4-

reasonable to determine the jurisdiction over a sale based on the length of a netting
period.16 NERA asserts that the law is clear that, whenever the amount of energy
generated exceeds the retail load behind the meter, regardless of the duration of the
excess, state law may not govern the rates for net energy sales and the price of energy
must be determined in accordance with federal law. l'
NERA states that the FPA includes within the Commission's exclusive jurisdiction
7.
"the sale of electric energy at wholesale in interstate commerce,"'g which occurs
whenever energy is delivered from one entity to another for compensation.19 NERA
states that a sale of electric energy is made at wholesale whenever it is made to any
person for resale.20 NERA asserts that the sale is made in interstate commerce if the
energy is delivered to a utility that merges and commingles the energy with other energy
sources on the interstate electric grid.21 NERA adds that the FPA does not recognize a de
minimis exception with regard to the Commission's jurisdiction over the rates for
wholesale sales.22 NERA argues that, once the Commission's jurisdiction is established

16 Id. at 16 (citing S. Cal. Edison v. FERC, 603 F.3d 996).
17 Id. at 8; 18-19.
18 Id. at 19 (citing 16 U.S.C. § 824(b)(1); FPC v. S. Cal. Edison Co., 376 U.S. 205
(1964) (Colton)).
19 Id. at 19-20 (citing PJMlnterconnection, L.L.C., 94 FERC ¶ 61,251, at 61,889
(2001) (defining a sale as "transaction between two parties, with one party using
resources of another party for some form of consideration")).
20 Id. (citing 16 U.S.C. § 824(d)).
21 Id. (citing FPC v. Fla. Power &Light Co., 404 U.S. 453, 457-58 (1972)).
22 Id. (citing Prior Notice and Filing Requirements Under Part II of the Federal
Power Act, 64 FERC ¶ 61,139, at 61,995 (1993) ("The FPA makes no mention of a `de
minimis' exception for otherwise jurisdictional transactions. Moreover, the courts have
rejected the notion.") (emphasis in original); FPC v. Texaco Inc., 417 U.S. 380, 394
(1974) (holding that the Commission may not, on de minimis grounds, exempt a class of
utilities from regulation.); Conn. Light &Power Co. v. FPC, 324 U.S. 515, 536 (1945)
("We do not find that Congress has conditioned the jurisdiction of the Commission upon
any particular volume or proportion of interstate energy involved, and we do not think it
would be appropriate to supply such a jurisdictional limitation by construction.").
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under the FPA, the Commission must exercise its jurisdiction and has no discretion to
allow the states to regulate in areas within exclusive federal authority.23
NERA asserts that, even if the Commission has discretion to exercise its
8.
jurisdiction, it is inappropriate for the Commission to decline to exercise jurisdiction here
due to Net Energy Metering's adverse public policy impacts.24 NERA contends that the
generators favored by Net Energy Metering are typically much less efficient than their
disfavored competitors and impose significant additional costs on the electric system due
to their intermittent nature.25 NERA also alleges that Net Energy Metering provides
perverse incentives for sellers not to invest in storage or other technologies because they
are already compensated as if they were supplying a firm, load-following service. NERA
claims that the overpayment from Net Energy Metering through compensation at retail
rates results in over-investment in the production of less efficient and reliable energy,
with a corresponding reduction in investment in both grid-based renewable generation
and resources that provide the dispatchable firm power required for reliable operations. 26
NERA also contends that Net Energy Metering will make it more difficult to achieve
renewable energy goals because electric consumers are forced to pay the bundled retail
rate for one form of variable renewable energy, even though energy with all of the same
environmental attributes can be purchased at a fraction of that amount from the grid.
NERA argues that, therefore, Net Energy Metering increases utility costs and shifts those
costs in an inequitable manner to lower income consumers. Z~
NERA also argues that, because nearly all Net Energy Metering sellers are
9.
Qualifying Facilities (QFs) pursuant to PURPA because they are behind the retail meter
generators that are smaller than 1 MW and utilize renewable or other qualifying energy
sources such as rooftop solar, their sales must be priced at the avoided cost rate in
accordance with PURPA.28 NERA claims that Net Energy Metering pricing produces a
rate for QF-generated energy that substantially exceeds the purchasing utility's avoided
z3 Id. at 24-25 (citing Colton, 376 U.S. 205 at 209 n.5; Florida Power &Light Co.,
29 FERC ¶ 61,140, at 61,292 (1984)).
24 Id. at 44.
zs Id. at 37.
26 Id. at 37-38.
27 Id. at 40-43.
28 Id. at 30-32 (citing PURPA § 210, 16 U.S.C. § 824a-3(a) and (b) ("No such
rule. . . [shall] provide for a rate which exceeds the incremental cost to the electric utility
of alternative electric energy.")).
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cost because the QF is compensated at the bundled retail rate but is not supplying a firm
power product or avoiding the need for utility transmission or distribution and other fixed
costs included in the bundled rate.29 NERA asserts that the need to re-allocate
unrecovered costs to other customers means that the rate charged by the QF exceeds the
utility's avoided cost.30 NERA further argues that PURPA section 111(d) provides an
offset for energy only, which "infers" that the offset is equal to the avoided cost of
energy.31 NERA claims that, in the few cases in which Net Energy Metering sales from
behind a retail meter are not subject to PURPA (i.e., the seller is not eligible to be a QF or
is eligible but larger than one megawatt and does not self-certify), the seller is required
under the FPA to have a rate approved and on file with the Commission, together with a
contract or tariff under which the wholesale purchaser has agreed to purchase its energy
at that rate.32 NERA asserts that, in that case, the rate should be the applicable just and
reasonable rate for non-firm energy.
II.

Notice of Filing and Responsive Pleadings

10.
Notice of NERA's petition was published in the Federal Register, 85 Fed.
Reg. 22,416 (Apr. 22, 2020), with interventions and protests due on or before June 15,
202.33
11.
Numerous entities filed notices of intervention and timely motions to intervene;
some of those entities also filed comments.34 Numerous individuals also filed
comments. 3s
Environmental Defense Fund; Lincoln Electric System; Maine Governor's Energy
12.
Office; and Office of the Nevada Attorney General filed motions to intervene out of time.

29 Id. at 32-33.
3o Id. at 33.
31 Id. at 35-37 (citing 16 U.S.C. § 2621(d)(11))(2018).
32 Id. at 9.
33 On May 4, 2020, the comment period was extended from May 14, 2020 to
June 15, 2020. See Notice of Extension of Time, Docket No. EL20-42-000 (May 4,
2020).
3a See Appendix A.
3s See id.
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Allco Renewable Energy Limited; Colorado Energy Office; New Energy Equity,
13.
LLC.; Organization of MISO States, Inc. and Organization of PJM States Inc.; Public
Citizen; and WWALS Watershed Coalition, Inc. filed motions to dismiss or deny.36 On
June 30, 2020, the Michigan Commission filed an answer to the comments supporting the
Petition, and the Oxenhams filed an answer supporting Public Citizen's motion to
dismiss. On that same date, NERA filed an answer to the protests and motions to
dismiss. On July 1, 2020, Public Citizen filed an answer to NERA's answer.
A.

Comments in Support

Americans for Tax Reform, Californians for Green Nuclear Power, Inc.,
14.
CAlifornians for Renewable Energy, Inc., Citizens Against Government Waste,
Competitive Enterprise Institute, and Heartland Institute support the Petition.37
Citizens Against Government Waste argue that granting the Petition would result
15.
in fair competition in the energy sector by instituting more energy-efficient practices and
would save ratepayers billions of dollars.38 Heartland Institute asserts that the costs of
installing and maintaining resources subject to net metering laws are paid by ratepayers
in general, rather than the customers or companies who installed or operate the resources,
which results in regressive cost-shifting because rooftop solar owners generally have
higher incomes than others so lower income ratepayers end up subsidizing higher-income
customers. For this reason, Heartland Institute argues that owners of these resources
should be paid at the same rate conventional sources are paid, reflecting the true
wholesale cost of electricity. 39
Competitive Enterprise Institute similarly contends that net metering is unfair
16.
because it results in a windfall to participants at the expense of other consumers.ao
Competitive Enterprise Institute argues that the Commission has jurisdiction over net
36 On June 15, 2020, CAlifornians for Renewable Energy, Inc., Michael Boyd, and
QF03-76-000 filed a request for joinder. It is unclear which proceedings the entity seeks
consolidated or joined; therefore, we are not able to act upon this request.
37 Institute for Energy Research does not explicitly state that it supports the
Petition but contends that net metering programs replace cheap, efficient existing
generation capacity with high cost, inefficient rooftop generation, while shifting costs to
low-income households. See Institute for Energy Research Comments at 1.
38 Citizens Against Government Waste Comments at 3.
39 Heartland Institute Comments at 1-3.
ao Competitive Enterprise Institute Comments at 2-6.
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metering transactions because they are wholesale sales and due to the inherently interstate
nature of any electric energy delivered to a utility that merges and commingles the energy
with other energy sources on the interstate electric grid.41 Americans for Tax Reform
support the Petition because they assert that the regressive cost-shifting associated with
net metering benefits wealthy homeowners to the detriment of lower income consumers
and provides subsidies that distort competitive markets and conflicts with federal law.a2
Californians for Green Nuclear Power, Inc. supports the Petition because it believes that
net metering policies should reimburse wholesale rates instead of retail rates to a solar
generation facility owner.43 CAlifornians for Renewable Energy, Inc. supports the
Petition "with the modification that the Commission already has `exclusive federal
jurisdiction over wholesale energy [and capacity] sales from generation sources located
on the customer side of the retail meter."'aa
B.
17.

Comments in Opposition

Commenters oppose the Petition for several reasons.

First, commenters request that the Commission dismiss the Petition for a variety of
18.
procedural defects.45 Commenters argue that NERA doe's not disclose its constituent
members or the interests it represents; therefore, NERA has not demonstrated that it will
be subject to harm based on the outcome of the Petition or that it has an identifiable
interest in the proceedings.46 Commenters allege that NERA mounts broad policy

al Id. at 6-7.
42 Americans for Tax Reform Comments at 1.
a3 Californians for Green Nuclear Power, Inc. Comments at 1.
as CAlifornians for Renewable Energy, Inc. Comments at 2.
as These commenters include entities such as the following: APPA; Berkshire
Environmental Action Team; Coalition for Community Solar Access; Colorado Energy
Office; CT/NY State Intervenors; Distributed Energy Coalition; Eastern New England
Consumer-Owned Systems; Electricity Regulation Scholars; NARUC; National
Association of State Utility Consumer Advocates; New England Small Hydro Coalition;
NH State Rep. Kat McGhee; Pennsylvania Public Utility Commission; Public Citizen;
Public Interest Organizations; Public Utility Commission of Oregon; Public Utility
Commission of Texas; Solar Energy Industries Association; and Western Way.
a6 See, e.g., Eastern New England Consumer-Owned Systems Comments; Public
Citizen Motion to Dismiss.
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arguments without reference to specific parties or factual circumstances.47 For instance,
Pennsylvania Public Utility Commission asserts that the net metering regulatory scheme
is already well established and the Petition fails to identify a specific state net metering
scheme that is at issue, even though the Commission requires a concrete case or
controversy with limited exceptions.48 Commenters also claim that Commission's net
metering precedent is sound and there is no controversy or uncertainty to resolve.a9
APPA points to the fact that (1) the Commission has reaffirmed its precedent on retail net
metering jurisdiction in a number of contexts, (2) the precedent is consistent with PURPA
section 111(d)(11), and (3) NERA does not cite any particular case or controversy from
which the issues addressed in the Petition are alleged to have arisen, let alone a case that
raises new or unsettled issues.50 Commenters also assert that the Petition would create a
controversy rather than resolve one.sl Commenters also contend that the Petition should
have been filed as a complaint or as a petition for enforcement under PURPA. 5z
19.
Second, commenters argue that the Commission should defer net metering to the
states because states should establish standards whenever possible and not expressly
prohibited by law.53 Commenters contend that states are appropriately implementing net
metering and that the Commission's assertion of jurisdiction would initiate a "slippery
slope" toward federal control of retail rates.54 Coalition for Community Solar Access
argues that the Commission should defer jurisdiction to the states because federal

~~ See, e.g., AEE Comments at 7-10; Electricity Regulation Scholars Comments at
4-5; NARUC Comments at 12-16.
48 Pennsylvania Public Utility Commission Comments at 2-3.
49 See, e.g., APPA Comments at 4-5; Electricity Regulation Scholars Comments at
5-8; New England Small Hydro Coalition Comments at 4.
so APPA Comments at 5.
sl See, e.g., APPA Comments at 5-6; Colorado Energy Office Comments at 7-12;
Electricity Regulation Scholars Comments at 8; NARUC Comments at 13-15; Solar
Energy Industries Association Comments at 6-7.
52 See, e.g., Electricity Regulation Scholars Comments at 7; NESCOE Comments
at 14; Public Interest Organizations Comments at 9-10.
s3 See, e.g., Conservatives for Responsible Stewardship Comments at 1-2.
sa See, e.g., Clean Coalition Comments at 6; Conservative Energy Network
Comments at 4.
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jurisdiction would likely fail to effectively take regional variability in state net metering
programs into account.ss
Third, commenters contend that granting the Petition will unravel years of long20.
settled state net metering policies that consumers and businesses have relied upon to
make investments, which would result in severe disruption to the energy industry and
state environmental and clean energy goals.56 For instance, NARUC asserts that granting
the Petition will disrupt the significant and long-term investments in rooftop solar made
by millions of retail customers.s~ Commenters claim that granting the Petition will cause
significant economic harm by increasing costs to consumers, putting solar industry jobs
at risk, and decreasing investment in renewable energy resources like rooftop solar.sg
National Fuel Cell Research Center contends that granting the Petition would
21.
undermine state economic policies and constitute a defacto repeal of net metering.
National Fuel Cell Research Center points to Nevada and Maine as examples of how the
repeal of net metering has devastated other distributed generation industries.59 Rural
Nebraskans argue that net metering policy, which is designed to capture the economic
benefits of distributed generation, should be left to local policymakers, ratepayers, and
customer-generators. Organization of MISO States, Inc. and Organization of PJM States,
Inc. contend that their members, nearly all of which have some form of net metering
based on local conditions and policy goals, should be allowed to exercise their
jurisdiction over net metering "based on state policy, utility and stakeholder goals, and/or
other considerations under state and retail jurisdiction."60 Commenters also claim that a
jurisdictional shift on issues related to the value of net metering, cross-subsidization, and

ss Coalition for Community Solar Access Comments, Affidavit at 12.
s6 See, e.g., 31 State Attorneys General Comments at 2; AEE Comments at 25;
Berkshire Environmental Action Team Comments at 2-3; NARUC Comments at 43.
57 NARUC Comments at 43.
58 See, e.g., Center for Rural Affairs Comments at 1-2; Coalition for Community
Solar. Access Comments at 8; New Energy Equity LLC Comments at 4-6; Ohio
Environmental Council Comments at 2.
s9 National Fuel Cell Research Center Comments at 1.
6o Organization of MISO States, Inc. and Organization of PJM States, Inc.
Comments at 15.
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technical considerations, which are within state jurisdiction, would be detrimental to the
long-term investments made under the retail ratemaking process. 61
Fourth, commenters argue that net metering is an integral element of retail billing,
22.
which is strictly a state jurisdictional issue, and not a sale for resale.62 Electricity
Regulation Scholars assert that the Commission does not have authority to require states
to adopt a methodology for calculating retail sales or allocating costs of retail service
among ratepayers because it is "widely understood that net metering is a component of
retail service."63 AEE and NARUC claim that NERA has failed to provide any evidence
of a sale for resale, such as taxation, transfer of title, a utility recording the cost of an
acquisition, engineering data, power flow data, accounting studies, or some other proof of
sale, which AEE argues NERA has the burden to prove.64 New Jersey Board of Public
Utilities contends that, because it prohibits generation from exceeding demand over the
netting interval, no sale could ever occur under NERA's reasoning.6s
APPA asserts that net metering transactions are local by effect and in nature
23.
because net metering concerns "the relationship between the retail customer and the local
utility, how to measure the quantity of energy provided by the utility, the amount due for
that retail service, and the terms of that service."66 Charles J. Cicchetti &Jon
Wellinghoff contend that a part of the determination of what constitutes a sale for resale
depends on the intent of the parties, noting that there is a distinction between the intent of
a party participating in net metering who infrequently injects power into the grid and the
intent of traditional generators who compete in wholesale markets.67 Commenters claim
that a finding that net metering is a sale for resale would upset related precedent (i.e.,

61 See, e.g., id.
6z See, e.g., NARUC Comments at 19-22 (also distinguishing net metering as
"flows," not sales); see also Electricity Regulation Scholars Comments at 15 (describing
an accounting method for retail service); Charles J. Cicchetti &Jon Wellinghoff
Comments at 7 (describing net metering as "a credit," a "wash trade," or a "retail swap")
63 Electricity Regulation Scholars Comments at 13-18.
6a AEE Comments at 20; NARUC Comments at 20.
bs New Jersey Board of Public Utilities Comments at 18.
66 APPA Comments at 13-14.
67 Charles J. Cicchetti &Jon Wellinghoff Comments at 8.
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disclaimed jurisdiction in sub-metering agreements,68 certain de minimis contracts,69 and
interconnection procedures) and create uncertainty regarding the regulatory framework
for energy storage resources.70
Finally, commenters assert that the Commission does not have jurisdiction over
24.
net metering, which they contend is an intrastate transaction, because, under the FPA, the
Commission has jurisdiction over only transactions in interstate commerce, and all other
transactions fall under state jurisdiction, regardless if a sale for resale occurs.~l Maryland
Energy Administration contends that net metering is wholly intrastate because no
commingling of energy occurs on the interstate transmission grid.72 NARUC asserts that,
contrary to NERA's assertion, even if there were commingling of a retail customer's
generation onto a local distribution network containing energy that flowed in interstate
commerce, Commission jurisdiction does not attach to net metering if the customer's
generation does not subsequently flow across state lines, which NARUC asserts it does
not.73 AEE contends that, even if commingling does occur, NERA has the burden to
support that assertion, which it fails to do.74
Maryland Energy Administration also argues that, according to the test used to
25.
determine whether net metering is in interstate commerce (i.e., the seven-factor test in
Order No. 888 used to determine whether a facility is local distribution), the Commission

68 E.g., Distributed Energy Coalition Comments at 10-11.
69 E.g.,

NESCOE Comments at 16-17.

70 E.g., APPA Comments at 15.
71 See, e.g., Indiana Utility Regulatory Commission Comments at 14-16; Maryland
Energy Administration Comments at 3-4; NARUC Comments at 37-41; New Jersey
Board of Public Utilities Comment at 22.
72 Maryland Energy Administration Comments at 3-4.
73 NARUC Comments at 37-41 (distinguishing wholesale and transmission
jurisdiction as described in Florida Power &Light and noting that unintended flow that
crossed state boundaries was "too remote" in character, as described in Superior Oil Co.
v. Miss. ex rel. Knox, 280 U.S. 390 (1930), and that U.S. v. Pub. Util. Comm'n of Cal.,
345 U.S. 295 (1953) among others upholds and reinforces this distinction about interstate
character of transactions based on intent and knowledge of interstate nature).
74 AEE Comments at 20; Coalition for Community Solar Access Comments at 16.
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would not have jurisdiction over net metering.~s Separately, APPA asserts that regulating
net metering would regulate the wires within homes and result in improper use of the
interstate commerce clause.76
C.

Answers

The Oxenhams support Public Citizen's motion to dismiss and argue that NERA's
26.
failure to disclose the nature of its interest in the Petition's subject matter warrants
dismissing the Petition.~~
In response to commenters supporting the Petition, the Michigan Commission
27.
asserts that their policy rationales do not justify the requested relief and fail to recognize
the diversity of state policies regarding net metering. The Michigan Commission objects
to arguments that net metering programs overcompensate customers for the excess
electricity, subsidize rooftop solar electricity generation, and cost shift from higherincome customers to lower-income customers, arguing that these criticisms are not
applicable to the programs in Michigan.78 The Michigan Commission further argues that
states have jurisdiction over distributed generation resources and local net metering
programs. 79 The Michigan Commission contends that net metering programs do not
interfere with interstate commerce or set wholesale rates and that, as the Commission's
MidAmerican and SunEdison orders and the D.C. Circuit's SoCal Edison and Calpine
opinions reveal, state net metering programs are not preempted.SO
In its answer, NERA responds to arguments that the Commission cannot or should
28.
not rule on the merits of the Petition. NERA contends that it appropriately filed its
Petition under Rule 207(a)(2), asking the Commission to resolve a key jurisdictional
issue under the FPA and a controversy affecting the efficiency of wholesale markets and
the rates paid by millions of retail electric consumers.81 NERA states that the
Commission has previously confirmed that subject matters involving questions relating to

75 Maryland Energy Administration Comments at 3.
76 APPA Comments at 15.
~~ Oxenhams Answer at 2-18.
~g Michigan Commission Answer at 4-9.
79 Id. at 9-19.
80 Id. at 20.
81 NERA Answer at 12-13 .
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its jurisdiction are particularly appropriate to be addressed in petitions for declaratory
orders.82 NERA further argues that its Petition raises the concrete and narrow issue of
"monthly netting"83 and that the Commission's rules do not require that NERA challenge
a specific state's net metering program.84 NERA claims that the Commission has both
the right and the obligation to fix its errors.85
In response to arguments about NERA's failure to disclose its membership, NERA
29.
states that it is anon-profit organization incorporated in the Commonwealth of
Massachusetts and, thus, considered "a person" eligible to file a petition for declaratory
order under Rule 207.86 NERA asserts that Rule 207 does not require that a person
have "standing" before filing a petition for declaratory order.87 NERA notes that the
Commission granted NERA's petition for declaratory order last year in Docket
82 Id. at 13-14 & n.23 (citing Obtaining Guidance on Regulatory Requirements,
123 FERC ¶ 61,157, at PP 18-19 (2008) (stating that because petitions for declaratory
orders are subject to a public comment process, it is formal, binding and "the most
reliable form of guidance available from the Commission"); PennEast Pipeline Co., LLC,
170 FERC ¶ 61,064, at P 16 (2020) (granting a petition for declaratory order based upon
a finding of uncertainty as to the proper role of the Commission in condemnation
proceedings); ITC Grid Dev., LLC, 154 FERC ¶ 61,206, at P 42 (2'016) (stating that the
determinations that the Commission makes in a declaratory order are "generally legal in
nature" and encompass a broad range of issues, including "jurisdictional issues" arising
"under the statutes that the Commission administers]")).
83 Id. at 6-7.
84 Id. at 14 (citing Advanced Energy Econ., 161 FERC ¶ 61,245, at P 58 (2017)
(rejecting various procedural arguments in opposition to a petition for declaratory order
concerning energy efficiency resources and holding it appropriate to address the merits of
the petition because "the novel issues of federal and state jurisdiction presented . . .
warrant Commission guidance"), reh g order, 163 FERG ¶ 61,030 (2018); Cal. Indep.
Sys. Operator Corp., 119 FERC ¶ 61,061, at P 92 (2007) ("Providing general guidance
on policy issues is precisely the function of this Commission in ruling on a petition for
declaratory order.")).
85 Id. (citing FCC v. Fox Television Stations, 556 U.S. 502, 513 (2009)).
86 Id. at 15 (citing 18 C.F.R. 385.102(d) (2019)).
87 Id. (citing Enbridge Offshore Facilities, LLC, 116 FERC ¶ 61,001, at P 16
(2006); SFPP, L.P., 102 FERC ¶ 61,089, at P 11 (2003); Proteus Oil Pipeline Co., LLC,
102 FERC ¶ 61,333, at P 30 (2003); Caesar Oil Pipeline Co., LLC, 102 FERC ¶ 61,339,
at P 32 (2003); Express Pipeline P'ship, 75 FERC ¶ 61,303 (1996)).

Docket No. EL20-42-000

-15-

No. EL19-10-000 and, although unnecessary, it is voluntarily attaching an affidavit from
one of its members confirming that the member's interests as a ratepayer will be directly
affected by the outcome of this proceeding.88
NERA also responds to protests challenging the merits of the Petition. NERA
30.
argues that protestors' assertion that the Commission does not have jurisdiction over sales
subject to net metering programs under FPA section 201(b) because there is no wholesale
sale of electric energy is contrary to the plain language of FPA section 201(b) and
constitute collateral attacks on the Commission's decisions in MidAmerican and Sun
Edison.89 NERA disagrees that Net Energy Metering transactions are in intrastate
commerce, arguing that, consistent with Supreme Court precedent, the Commission has
consistently and uniformly held that wholesale sales from power generated on the
distribution system, including from behind the retail meter, are jurisdictional sales in
interstate commerce.90 NERA also contends that protesters' arguments seek to overturn
MidAmerican and Sun Edison on grounds not asserted by NERA.
NERA argues that protestors incorrectly assert that the Commission has the
31.
discretion to decline its jurisdiction under the FPA.91 NERA states that, while the
Commission must provide a clear explanation for changing its interpretation of its
jurisdiction and has not done so often, there is no law prohibiting the Commission from
doing so.92 NERA disagrees with protestors' characterization of the decisions in SoCal
Edison and Calpine.93 NERA asserts that section 1251 of the Energy Policy Act 2005,
which amends PURPA section 111(d), does not change the Commission's jurisdiction
over net metered wholesale sales.94 NERA also responds to other protestors' concerns:
policy arguments; universality of net metering programs in states; technical feasibility of
using wholesale market prices to price the sales of excess energy.from net metered
transactions; reference to net metering as a billing convention; reliance on the sevenfactor test adopted in Order No. 888; the applicability of the enforcement framework in
PURPA section 210; contention that the pricing of energy delivered to the distribution
88 Id. at 16.
89 Id. at 17-21.
90 Id. at 21-30.
91 Id. at 31-34.
92 Id. at 34-35.
93 Id. at 38-39.
9a Id. at 39-42.
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utility is a sale at a valid avoided cost rate under PURPA; use of federalism principles to
reject the Petition or find that preemption is not warranted; and argument that NERA asks
the Commission to construe its FPA jurisdiction in a manner that raises questions under
the Tenth Amendment.95
In its answer to NERA's answer, Public Citizen contends that NERA is not a
32.
ratepayer group, but rather a trade association representing energy interests, as confirmed
by the affidavit of Geoffrey Mitchell.96 Public Citizen argues that, by claiming Mr.
Mitchell is a ratepayer and member but omitting that Mr. Mitchell is President of Brant
Energy Inc._ and aligned with the financial interests of electric utilities, NERA
intentionally mischaracterizes itself as a ratepayer organization to shield the true
economic interests motivating the Petition.97 Public Citizen also argues that NERA has a
sister organization, the Ratepayers Legal Defense Fund, Inc., and that any Commission
action to require disclosure of NERA's membership should also apply to that
organization.98
III.

Discussion
A.

Procedural Matters

33.
Pursuant to Rule 214 of the Commission's Rules of Practice and Procedure,
18 C.F.R. § 385.214 (2019), the notices of intervention and timely, unopposed motions to
intervene serve to make the entities that filed them parties to this proceeding. Pursuant to
Rule 214(d) of the Commission's Rules of Practice and Procedure, 18 C.F.R.
§ 385.214(d), we grant Environmental Defense Fund's, Lincoln Electric System's, Maine
Governor's Energy Office's, and Office of the Nevada Attorney General's late-filed
motions to intervene given their interest in the proceeding, the early stage of the
proceeding, and the absence of undue prejudice or delay. 99
Rule 213(a)(2) of the Commission's Rules of Practice and Procedure, 18 C.F.R.
34.
§ 385.213(a)(2) (2019), prohibits answers to protests and answers to answers unless
9s Id. at 42-46.
96 public Citizen Answer at 1.
97 Id. at 1-2.
98 Id. at 2.
99 The entities and individuals that filed comments but did not file motions to
intervene are not parties to this proceeding. See 18 C.F.R. §§ 385.102(c)(3),
385.214(a)(3) (2019).
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otherwise ordered by the decisional authority. We accept the Michigan Commission's,
NERA's, and Public Citizen's answers because they have provided information that
assisted us in our decision-making process. Answers to motions are permitted loo
B.

Substantive Matters

Declaratory orders to terminate a controversy or remove uncertainty lol are
35.
discretionary.102 We find that the issues presented in the Petition do not warrant a
generic statement from the Commission at this time. Therefore, we exercise our
discretion to decline to address the issues set forth in the Petition, and, accordingly, we
dismiss the Petition.
The manner in which the Commission addresses a petition for declaratory order
36.
depends on the "specific facts and circumstances" presented to the Commission.'o3
NERA in its Petition makes general assertions that Net Energy Metering policies adopted
by various states improperly intrude on the Commission's authority under the FPA and
PURPA. NERA states that "it is in the public interest for the Commission to address this
Petition promptly so that the pricing of [Net Energy Metering] sales becomes settled and

too See 18 C.F.R. § 385.213(a)(3) (an answer may be made to any pleading, if not
prohibited by paragraph (a)(2) of that section); 18 C.F.R. § 385.202 (2019) (a motion is a
type of pleading).
lo' 18 C.F.R. § 385.207(a)(2).
loi See, e.g., 5 U.S.C. § 554(e) (2018) (stating that, under the Administrative
Procedure Act, the "agency, with like effect as in the case of other orders, and in its sound
discretion, may issue a declaratory order to terminate a controversy or remove
uncertainty"); Continental Oil Co. v. FPC, 285 F.2d 527, 527 (5th Cir. 1961) (per curiam);
Stowers Oil &Gas Co., 27 FERC ¶ 61,001, at 61,001 (1984) (noting that "there is ample
authority for the proposition that Commission action on petitions for declaratory order is
discretionary with the agency"); accord Morgan Stanley Capital Group, Inc., 119 FERC
¶ 61,298, at P 17 (2007) (Commission "has discretion as to whether to issue a declaratory
order in particular circumstances in order to terminate a controversy or remove
uncertainty"); Ark. Power &Light Co., 35 FERC ¶ 61,358, at 61,818 (1986) (granting of
petition for declaratory order "is a matter of agency discretion").
l03 ITC Grid Dev., LLC, 154 FERC ¶ 61,206 at PP 44-45 & n.72 (quoting Puget
Sound Energy Inc., 139 FERC ¶ 61,241, at P 12 (2012)); accord Sharyland Utils., L.P.;
121 FERC ¶ 61,006, at P 23 (2007) (granting petition for declaratory order "[b]ased on
the specific facts presented. . . .").
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affected parties can make appropriate decisions."loa NERA further states that the
Petition "focuses on the more common form of [Net Energy Metering] described above,
as that was the subject of the Commission's prior rulings in MidAmerican and Sun
Edison."los The Petition, however, does not identify a specific controversy or harm that
the Commission should address in a declaratory order to terminate a controversy or to
remove uncertainty. In contrast, MidAmerican and SunEdison related to the
implementation of specific net metering programs or the participation in such programs
by specific parties.lo6 For this separate reason as well, we decline to issue the requested
order.
Lastly, to the extent that NERA is concerned that certain state regulatory
37.
authorities in New England are not pricing sales from QFs in accordance with PURPA,107
we find the Petition does not meet the requirements for enforcement under PURPA
section 210(h).log

Boa See Petition at 2.
ios Id. at 5 n. l 1.
l06 See Sun Edison LLC, 129 FERC ¶ 61,146 at P 1 (seeking a declaratory order
confirming that certain of its subsidiaries' sales to end-use customers do not constitute the
sale of electric energy at wholesale in interstate commerce or the transmission of electric
energy in interstate commerce for purposes of the Federal Power Act); MidAmerican,
94 FERC ¶ 61,340 at P 1 (objecting to the Iowa Utilities Board's implementation of final
orders issued pursuant to Iowa's Alternate Energy Production Statute and § 199-15.11(5)
of the regulations thereunder, directing MidAmerican to interconnect with three Alternate
Energy facilities and to offer net billing arrangements to those facilities).
log See 16 U.S.C. § 824a-3(b). NERA states that "[i]n the case of behind the retail
meter generators utilizing renewable or other qualifying energy sources (such as rooftop
solar), the sellers are virtually always QFs pursuant to PURPA" and that "[t]he
Commission's prior disclaimer of jurisdiction has permitted states to employ [full net
metering] in order to price these QF sales significantly above avoided cost in violation of
PURPA." Petition at 8.
ioa Section 210(h) of PURPA specifies that only electric utilities, qualifying small
power production facilities and qualifying cogeneration facilities may petition for
enforcement of PURPA. 16 U.S.C. § 824a-3(h)(2)(B). NERA does not appear to fall
within any of those categories.
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The Commission orders:
NERA's Petition is hereby dismissed, as discussed in the body of this order.
By the Commission. Commissioner McNamee is concurring with a separate statement
attached.
Commissioner Danly is concurring with a separate statement
attached.
(SEAL)

Kimberly D. Bose,
Secretary.
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Appendix A
Intervention Onl
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.

Acadia Center
Allegheny Electric Cooperative,
Inc.
Alliant Energy Corporate Services,
Inc.
Ameren Services Company
American Electric Power Service
Corporation
American Wind Energy
Association
Appalachian Voices
Arkansas Electric Cooperative
Corporation
Arkansas Public Service
Commission
Avista Corporation
Berkshire Environmental Action
Team, Inc.
Borrego Solar Systems, Inc.
California Justice Department
California Municipal Utilities
Association
CAlifornians for Renewable
Energy,, Inc.
Calpine Corporation
Central Hudson Gas &Electric
Corporation, Consolidated Edison
Company of New York, Inc.,
Orange and Rockland Utilities,
Inc., New fork Power Authority,
Niagara Mohawk d/b/a/ National
Grid, New York State Electric &
Gas Corporation, Rochester Gas
and Electric Corporation, Long
Island Lighting Company d/b/a
Power Supply Long Island, Long

18.

19.
20.
21.

22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.
39.
40.
41.

Island Power Authority (New York
Transmission Owners)
Cities, of Anaheim, Azusa,
Banning, Colton, Pasadena, and
Riverside, California
Citizens Energy Corporation
Citizens Utility Board of Illinois
City of Farmington, New Mexico,
d/b/a Farmington Electric Utility
System
City of New York
Clean Wisconsin
Clearway Energy Group LLC
Cogentrix Energy Power
Management, LLC
Connecticut Consumer Counsel
Connecticut Department of Energy
and Environmental Protection
Connecticut Public Utilities
Regulatory Authority
Conservation Law Foundation
Consolidated Edison Development,
Inc.
Consumer Energy Alliance
Consumers Energy Company
Convergent Energy and Power LP
Cooperative Energy
CPV Power Holdings, LP
Direct Energy Services, LLC and
Direct Energy Business, LLC
Dominion Energy Services, Inc.
Duke Energy Corporation
East Kentucky Power Cooperative,
Inc.
Eastern Generation, LLC
Edison Electric Institute
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42.
43.
44.
45.
46.
47.
48.

49.
50.
51.
52.
53.

54.
55.
56.
57.
58.
59.
60.
61.
62.
63.
64.
65.
66.
67.
68.

El Paso Electric Company
Electric Power Supply Association
Energy New England, LLC
Energy Storage Association
EnergySage
ENGIE North America Inc.
Entergy Services, LLC; Entergy
Louisiana, LLC; Entergy
Mississippi, LLC; Entergy New
Orleans, LLC; Entergy Texas, Inc.;
Entergy Arkansas, LLC
Environmental Law and Policy
Center
Exelon Corporation
FirstEnergy Service Company
FirstLight Power Inc.
Georgia Interfaith Power &Light,
North Carolina Interfaith Power &
Light, South Carolina Interfaith
Power &Light
Gravity Renewables, Inc.
Harvard Electricity Law Initiative
Helix Maine Wind Development,
LLC, et. al.
Helix Ravenswood LLC
Idaho Conservation League
Idaho Power Company
Illinois Commerce Commission
Illinois Municipal Electric Agency
Imperial Irrigation District
Independent Market Monitor for
PJM
Indiana Utility Regulatory
Commission
Iowa Attorney General and Iowa
Office of Consumer Advocate
Iowa Environmental Council
Iowa Office of Consumer Advocate
Iowa Solar Energy Trade
Association

69.
70.
71.
72.
73.
74.
75.
7h.
77.
78.
79.
80.
81.
82.

83.
84.
85.
86.
87.
88.
89.
90.
91.
92.
93.

James J. Apple
Joy Loving
Kathleen Jennings, Attorney
General for the State of Delaware
Los Angeles Department of Water
and Power
Louisiana Public Service
Commission
Louisville Gas and Electric Co./
Kentucky Utilities Co.
Maine Public Utilities Commission
Marin Clean Energy
Massachusetts Attorney General
Maura Healey
Massachusetts Department of
Public Utilities
Massachusetts Municipal
Wholesale Electric Company
Michigan Attorney General
Michigan Public Power Agency
Michigan Public Service
Commission (Michigan
Commission)
Minnesota Attorney General's
Office
MISO Transmission Owners
Modern Energy Resources, LLC
National Grid
NC WARN
NEPOOL Participants Committee
New England Power Generators
Association, Inc.
New Hampshire Electric
Cooperative, Inc.
New Hampshire Public Utilities
Commission
New Jersey Division of Rate
Counsel
New Jersey Office of Attorney
General
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94. New York State Attorney General's
Office
New
York State Energy Research
95.
and Development Authority
96. New York State Public Service
Commission
97. NextEra Energy, Inc.
98. North Carolina Attorney General's
Office
North
Carolina Sustainable Energy
99.
Association
100. 'North Carolina Utilities
Commission
101. NRG Power Marketing LLC
102. Office of the Attorney General for
the District of Columbia
103. Office of the Attorney General of
Maryland
104. Old Dominion Electric Cooperative
105. Omaha Public Power District
106. Oncor Electric Delivery Company
LLC
107. Organization of MISO States, Inc.
108. Pacific Gas &Electric Company
109. Peninsula Clean Energy Authority
110. Pennsylvania Office of Consumer
Advocate
111. PJM Interconnection, L.L.C.
112. Portland General Electric Company
113. PPL Electric Utilities Corporation
114. PSEG Companies
115. Public Service Commission of
Kentucky

- 22 116. Public Utilities Commission of
Ohio
117. Public Utilities Commission of The
State of California
118. Public Utility District No. 1 of
Snohomish County, Washington
119. Renew Wisconsin
120. Rhode Island Attorney General
121. Rhode Island Division of Public
Utilities and Carriers
122. Sacramento Municipal Utility
District
123. Safari Energy, LLC
124. Salt River Project Agricultural
Improvement &Power District
125. San Diego Gas &Electric
Company
126. Solar United Neighbors
127. South Carolina Coastal
Conservation League
128. Southern Alliance for Clean Energy
129.: State of New Hampshire
130. State of Washington
131. Sunrun Inc.
132. Sustainable FERC Project and
Natural Resources Defense Council
133. Talen Energy Corporation
134. TerraForm Power, Inc.
135. The Heartland Institute
136. The People of the State of Illinois
137. Upstate Forever
138. William Tong, Attorney General
for the State of Connecticut
139. Xcel Energy Services Inc.
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Comments Only
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.

Alex Pouliot
Alice Lentz
Alice Trexler
Amanda Levesque
American Biogas Council
Americans for Tax Reform
Amicus Solar Cooperative
Amy Allen
Amy Gortler
Andrea Sreiber
Andreas Glatz
Andrew Bossi
Ann Boland
Ann W. Woll
Anne E. Huberman
Art Mandler
Artem Treyger
Arthur Fovargue
Ashwani Vasishth
Becky Brown
Belle Gironda
Benjamin Hollifield
Berkshire Environmental Action
Team and No Fracked Gas in Mass
Bernard Jones
Bill Thunberg
Bob Steinburg
Bradley Pischea, Land &Liberty
Coalition
Brent Whelan
Bridget J. Dunford
Brittany Zwierzchowski Tisler
Broward, Miami-Dade, and Palm
Beach Counties, Florida
Bruce Davis
Bryan J. Siever
Caleb Pusey
CAlifornians for Renewable
Energy, Inc. and Michael Boyd
Calpine Corporation; Eastern
Generation, LLC; Competitive

37.
38.
39.
40.
41.
42.
43.

44.

45.
46.
47.
48.
49.
50.
51.
52.
53.
54.
55.
56.
57.
58.
59.
60.
61.
62.
63.
64.
65.

Power Ventures Holdings, LLC;
Cogentrix Energy Power
Management, LLC
Carl A. Querfurth
Carolyn Appen
Carolyn Lewellen
Carrie Blair
Catherine Koning
Center for Rural Affairs
Chad Forcey, Pennsylvania
Conservative Energy Forum
Executive Director
Charles J. Cicchetti, Ph.D. and Jon
Wellinghoff
(Cicchetti/Wellinghof~
Charlotte Watson
Cheryl D. Rose
Chris Tiedeman
Christina Wolfe
Christine Cournoyer
Christine Enochs
Christopher and,Lynne Gilbert
Christopher Lish
Cindy Callaway
Citizens Against Government
Waste
City of Keene, NH
Clean Coalition
Competitive Enterprise Institute
Conservative Energy Network
Conservative Energy Network's
Southeast Regional Director
Conservative Texans for Energy
Innovation
Conservatives for a Clean Energy
Future
Conservatives for Responsible
Stewardship
Curt Newton
Cynthia L. Bainton
Daniel Glidden
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66.
67.
68.
69.
70.
71.
72.
73.
74.
75.
76.
77.
78.
79.
80.
81.
82.
83.
84.
85.
86.
87.
8 8.
89.
90.
91.
92.
93.

94.
95.
96.
97.
98.
99.
100.
101.

Danny van Leeuwen
Dave Newbold
David Curtis
David Gordon
David Greenberg
David Kroop
David Oman
David R. Miera
David Voorhees
Devon Hutton
Diane Martin
Dianne Brown
Distributed Energy Coalition
Donald W. Harrod, Village
Administrator
Dorothy Barnett
Ed Haser
Edward Loechler
Edward Rivet II, Michigan
Conservative Energy Forum
Edwin Morris
Elise D. Matz
Emily Pallarito
Environment America
Eric M. Crane
Fuel Cell and Hydrogen Energy
Association
George Riley
Gerald Beck
Geri Conley
Giff Carpenter, Conservatives for
Clean Energy South Carolina State
Director
Gina DeBreto
Ginger Ryan
Glenn R. Davis, Jr.
Governor Kim Reynolds, State of
Iowa
Governor Mills, State of Maine
Green America
Greg Brophy
Greg Dotson, Assistant Professor
of Law

-24102. Gregg Ferry
103. H. Scott Rosenbush and Cindy
Zimmerman
104. Handy Law, LLC
105. Hannah Stuart
106. Hathaway Strategies
107. Heidi Swann
108. Henry J. Rose
109. Indiana Conservative Alliance for
Energy
110. Indiana Utility Regulatory
Commission and the Indiana
Office of Energy Development
111. Institute for Energy Research
112. Jack Grup
113. Jackson G. Keith
114. Jacob Winslow
115. Jacqueline Callas
116. Jake Ketzner
117. James and Mary Powell
118. James Schall
119. James Schwarber
120. James Seidel, Minnesota
Conservative Energy Forum
121. Jan Onan
122. Jane Cook
123. Jason D. Yust
124. Jason Shaw, Georgia Public
Service Commissioner
125. Jay Marlow
126. Jayne Abbot
127. Jean Cummings
128. Jeffrey C. Dickler
129. Jim Richardson
130. Jim Rossi
131. Joan B. Panek
132. Joan Ellersick
133. Joanna Lewis, Conservative
Energy Network
134. Joanne Osborne, Arizona State
Representative
135. Joel A. Huberman
136. John Bromer
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137.
138.
139.
140.
141.
142.
143.
144.
145.
146.
147.
148.
149.
150.
151.
152.
153.
154.
155.
156.
157.
158.
159.
160.
161.
162.
163.
164.
165.
166.
167.
168.
169.
170.
171.
172.
173.
174.

John Feltenberger
John Gage
John K. Hansen
Jonathan Appelbaum
Jonathan Grucci
Jonathan Kopp
Jordan Ohler
JR Miller, Michigan Conservative
Energy Forum
Judith Durand
Julie Lehman
Julie Taberman
Karen Crutchfield
Kate O'Connor
Katharine K. DuVivier
Katherine Bowditch
Katherine Early
Kathy McGhee
Kathy Pearson
Kayla A. Ventura
Kentucky Solar Industries
Association
Kevin Priola, Colorado State
Senator
Kurt Dieringer, Ecohouse Solar
(Ohio)
Land &Liberty Coalition
Landon Stevens
Larry A. Etkin
Larry J. Ward
Larry Lambert
Laura Boggess
Laura Byrch
Lenore Madeleine
Lewis W. Weatherspoon
Linda Shaffer
Linda Terwilliger
Lois Clement
Longroad Energy Management,
LLC
Louise J. Bowditch
Lynda Armona
Marcianna Caplis

175.
176.
177.
178.
179.
180.
181.
182.
183.
184.
185.
186.
187.
188.
189.
190.
191.
192.
193.
194.
195.
196.
197.
198.
199.
200.
201.
202.
203.
204.
205.
206.
207.

Margery M. Hamlen
Margery W. Davies
Marjorie Shepardson
Mark Byington
Mark H. Follansbee
Martha Spencer
Mary Goodkind
Mary Summers
Mary Worrell
Massachusetts Executive Office of
Energy and Environmental Affairs
Matthew D. Johnson, Land &
Liberty Coalition
Max Hunter
Medical Society Consortium on
Climate and Health
Meline Price
Melody Pajak
Michael Boyd
Michael E. Loos
Michael Fleming
Michael Franklin
Michael Hartley
Michael Tousey
Michele Hathcock
Mississippi Public Service
Commission
Montana Department of
Environmental Quality
NAACP North San Diego County
Branch
NAACP San Diego Branch
Nancy Kelley-Gillard
Nancy Pellegrini
Nathan Wheeland
National Caucus of Environmental
Legislators
National Fuel Cell Research
Center
Neva R. Goodwin
Nevada Governor's Office of
Energy
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208. New Hampshire House of
Representatives -Science,
Technology &Energy Committee
209. New Mexico Public Regulation
Commission
210. NH State Rep. Kat McGhee
211. Nick Boeyink
212. Norm Hill
213. . Norman P. Olson
214. Northeast Clean Energy Council
215. PACENation
216. Pat Momich
217. Patricia A. Martin
218. Pavel Balga
219. Peninsula Clean Energy Authority,
Marin Clean Energy, California
Joint Powers Authority, Sonoma
Clean Power Authority
220. Pennsylvania Conservative Energy
Forum
221. Pete Jeffries, Iowa Conservative
Energy Forum
222. Peter F. Somssich
223. Peter Sinclair
224. Pravin Lewis
225: Randy Bernard
226. Ray Gaesser of Gaesser Farms and
Chairman of Iowa Conservative
Energy Forum
227. Rebecca Morris
228. Representative Nathan Ballentine
229. Richard Bobb
230. Richard Hybil
231. Richard L. Cohen
232. Rick Donohoe
233. Robert K. Triest
234. Robert M. Spiller, Jr.
235. Robert W. Bussewitz
236. Roger T. Panek
237. Ruck Julien
238. Ruth M. Amundsen
239. Ryan Negro
240. S. Hatch &Sons Landscaping

241.
242.
243.
244.
245.
246.
247.
248.
249.
250.

251.
252.
253.
254.
255.
256.
257.
258.
259.
260.
261.
262.
263.

S. Nam
Sally Wright
San Diego Unified School District
Sarah Thorne
School Energy Coalition
Senator Margaret Wood Hassan
Senator Wiley R. Robertson
Solar Energy Business Association
of New England
South Carolina Small Business
Chamber of Commerce
Southern Environmental Law
Center, on behalf of the Southeast
Public Interest Organizations
Stephen Handy, Utah State
Representative
Stephen Schmeiser
Sue Jenkins
Sue Stafford
Susan Bean
Susan Purser
Susan Richman
Suzanne Butcher
Suzanne M. Humer for
CleanEarth4Kids.org
Taylor J. Christian, Land &
Liberty Coalition
Terry M. Clark
Tex Fischer
The Heartland Institute, James
Madison Institute, Leadership
Institute, Mississippi Center for
Public Policy, Nevada Policy
Research Institute, Rio Grande
Foundation, Roughrider Policy
Center, Science &Environment
Policy Project, Caesar Rodney
Institute, Center of the American
Experiment, Center for
Independent Thought, CO2
Coalition, Committee for a
Constructive Tomorrow, the
Cornwall Alliance, and Energy &
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264.
265.
266.
267.
268.
269.
270.
271.
272.
273.
274.
275.
276.
277.
278.

279.
280.
281.
282.
283.
284.
285.
286.
287.
288.

Environment Legal Institute
(Heartland Institute)
The Western Way
Thomas B. Tutor
Thomas G. McLaughlin, Jr.
Thomas Karvonen
Thomas Tanton
Tim Andrews, Taxpayers
Protection Alliance
Tim Echols, Georgia Public
Service Commissioner
Todd Johnson
Tom Barrett and the undersigned
Michigan legislators
Tom Chapin
Tom Roberts, Nevada State
Assemblyman
Tomas J. Kloc
Tracie Burns
Tyler M. Duvelius, Ohio
Conservative Energy Forum
US House of Representatives
Pingree, Pocan, Tonko, Kuster,
Haaland, Gohmert, Biggs, Roy,
Gosar, Schweikert, Quigley,
Golden, Pappas, and Welch
Virginia Department of Mines,
Minerals and Energy
Virginia Distributed Solar Alliance
Virginia Marcotte
Walker L. Wright
Western Colorado Alliance
Western Organization of Resource
Councils
William Everett
William Goldsmith
Wisconsin Conservative Energy
Forum
Zachary R. Upton
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Intervention and Comments
1.
2.
3.
4.
5.
6.
7.
8.

9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.

30.
31.

31 State Attorneys General
Achim Ginsberg-Klemmt
Advanced Energy Economy (AEE)
Allco Renewable Energy Limited
American Green Bank Consortium
American Municipal Power, Inc.
American Public Power Association (APPA)
Ares EIF Management LLC; Heelstone Renewable Energy, LLC; Navisun LLC;
Nexamp, Inc.; True Green Capital Management LT,C; The Wunder Company;
Dimension Energy LLC (Solar Generation Investors)
Arizona Corporation Commission
Californians for Green Nuclear Power, Inc.
Center for Biological Diversity
Coalition for Community Solar Access
Colorado Energy Office
Colorado Public Utilities Commission
Delaware Division of the Public Advocate
Delaware Public Service Commission
Dirigo Community Solar Group, Inc.; Crystal Spring Farm Community Solar
Association; Solar Energy Association of Maine
Eastern New England Consumer-Owned Systems
Electricity Consumers Resource Council
Electricity Regulation Scholars
Florida Public Service Commission
Institute for Policy Integrity, New York University School of Law
Kansas Corporation Commission
Large Public Power Council
Lee Oxenham and Evan Oxenham (Oxenhams)
Maine Office of the Public Advocate
Maryland Energy Administration
Maryland Public Service Commission
Maura Healey, the Attorney General of the Commonwealth of Massachusetts,
together with the state attorneys general of California, Connecticut, Delaware, the
District of Columbia, Illinois, Maryland, Michigan, Minnesota, New Mexico,
New York, North Carolina, Oregon, Rhode Island, Washington, and Wisconsin,
the California Energy Commission, the California Public Utilities Commission,
and the Rhode Island Division of Public Utilities and Carriers
MD-DC-VA Solar Energy Industry Association
National Association of Regulatory Utility Commissioners (NARUC)
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37.
38.
39.

40.
41.
42.
43.
44.
45.
46.

47.
48.
49.
50.
51.
52.
53.
54.
55.

56.
57.
58.
59.
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National Association of State Energy Officials
National Association of State Utility Consumer Advocates
National Rural Electric Cooperative Association
New Energy Equity LLC
New England Small Hydro Coalition
New England States Committee on Electricity (NESCOE)
New Jersey Board of Public Utilities
New York State Public Service Commission, New York State Energy Research
and Development Authority, Connecticut Department of Energy and
Environmental Protection, Connecticut Public Utilities Regulatory Authority
(State Intervenors)
Ohio Environmental Council
One Energy Enterprises LLC
Oregon Solar Energy Industries Association
Organization of MISO States, Inc. and Organization of PJM States, Inc.
Organization of PJM States, Inc.
Pennsylvania Office of Attorney General and Pennsylvania Department of
Environmental Protection
Pennsylvania Office of Consumer Advocate, New Jersey Division of Rate
Counsel, Office of People's Counsel for the District of Columbia, Maryland Office
of People's Counsel, and Iowa Office of Consumer Advocate
Pennsylvania Public Utility Commission
Public Citizen, Inc
Public Service Commission of the District of Columbia
Public Service Commission of West Virginia
Public Utility Commission of Oregon
Public Utility Commission of Texas
R Street Institute
Sierra Club
Sierra Club, Vote Solar, Acadia Center, Clean Wisconsin Climate +Energy
Project, Conservation Law Foundation, Environmental Defense Fund,
Environmental Law &Policy Center, Idaho Conservation League, National
Audubon Society, Natural Resources Defense Council, Western Grid Group,
Sustainable FERC Project, Solar United Neighbors, Renew Wisconsin, Renewable
Northwest, Public Citizen, North Carolina Sustainable Energy Association (Public
Interest Organizations)
Solar Energy Industries Association
Solar United Neighbors and Vote Solar
SunPower Corporation
Virginia Office of the Attorney General
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60. Virginia State Corporation Commission
61. Vote Solar
62. William Tong, Attorney General for the State of Connecticut, and the Connecticut
Office of Consumer Counsel
63. WWALS Watershed Coalition, Inc.

UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

New England Ratepayers Association

Docket No.

EL20-42-000

(Issued July 16, 2020)

McNAMEE, Commissioner, coiicur•ring:

1.
Though I support the Commission's Order dismissing, on procedural grounds,
New England Rate Payers Association's (NERA) Petition for Declaratory Order
(Petition) concerning net metering, I write separately to make clear that today's Order
does not address any of the important, substantive issues underlying the Petition.
2.
To that end, the Commission's Order is not a decision on whether the Commission
lacks jurisdiction over the energy sales made through net metering; l nor is it a decision
on the merits of the issues raised by and contained in the Petition. I also note, that as a
general proposition, I think it is best to decide important legal and jurisdictional

1 Since the Petition was filed, the U.S. Court of Appeals for the District of
Columbia issued its opinion on the petitions for review of Commission Order Nos. 841
and 841-A, regarding electric storage resources (ESR). NARUC, et al. v. FERC,
--- F.3d ---, 2020 WL 3886199 (D.C. Cir. July 10, 2020). The Court affirmed the
Commission's authority over the ESR practices at issue in those Commission orders,
which practices the Court acknowledged directly affect wholesale rates regardless of
whether they occur on the distribution system orbehind-the-meter. Id. at *5; cf. Elec.
Storage Participation in Mkts. Operated by Reg'l Transmission Orgs. & Indep. Sys.
Operators, Order No. 841-A, 167 FERC ¶ 61,154 (2019) (McNamee, Comm'r,
concurring in part and dissenting in part), (arguing that the Commission exceeded its
jurisdictional authority by requiring local utilities and the state entities that regulate them
to allow ESRs connected to the distribution system orbehind-the-meter to use those the
distribution systems to sell power into wholesale electric markets).
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questions, like the ones raised in in the Petition, when applying the law to a specific set of
facts, such as in a Section 206 complaint, or through a rulemaking proceeding.

For these reasons, I respectfully concur.

Bernard L. McNamee
Commissioner
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DANLY, Commissioner, concurring:
I vote for today's order for one reason—I believe that the Commission has
1.
discretion to dismiss this petition on procedural grounds.l I write separately because I
have concerns about the consequences of this decision.
The petition for a' declaratory order filed by New England Ratepayers Association
2.
(NERA) raises difficult legal questions regarding the regulatory treatment of facilities
(like rooftop solar) used by retail customers primarily, but not exclusively, to serve their
own electricity requirements. These questions not only include the rate treatment for
excess generation but, more importantly, the boundary between federal and state
jurisdiction to address such rate treatment.
I have yet to reach any conclusion regarding either rate treatment or jurisdictional
3.
boundaries, but I am certain that these are questions of profound importance and the
Commission will eventually have to address them.
I am concerned that dismissing the petition on procedural grounds may well result
4.
in a patchwork quilt of conflicting decisions if the questions raised in the petition are
instead presented to federal district courts across the country. While the federal courts
are more than capable of adjudicating preemption claims, they are not steeped in the
history of the Federal Power Act nor in matters of national energy policy. Confusion,
delay and inconsistent rules—some of which will apply to individual states or parts of
states—will be the inevitable result.

For these reasons, I respectfully concur.

1 See 5 U.S.C. § 554(e) (2018) ("The agency, with like effect as in the case of
other orders, and in its sound discretion, may issue a declaratory order to terminate a
controversy or remove uncertainty."); 18 C.F.R. § 385.207(a)(2) (2019)- (providing for
the filing of a petition for "[a] declaratory order or rule to terminate a controversy or
remove uncertainty").
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International magazine names LG&E and KU among
`Top 20' U.S. utilities
Honor recognizes utilities for economic development success
(LOUISVILLE, Ky.) —Site Selection Magazine, an international publication focused on economic
development, has named Louisville Gas and Electric and Kentucky Utilities Company among an elite
group of the Top 20 utilities in the U.S. for corporate facility investment and job creation in 2019. The
evaluation included a field of approximately 3,300 electric utilities across the country.
"It's an honor to be named a top utility for our company's commitment to economic development in the
communities we serve," said Eileen Saunders, LG&E and KU vice president, Customer Services.
"Through innovative programs and incentives, along with the tireless efforts of our Business and
Economic Development team, we're proud to help empower business growth and expansion throughout
Kentucky."
Site Selection Magazine recognized LG&E and KU for several significant efforts to promote economic
development in 2019, which led to customers announcing more than $2.8 billion in capital investment
and the creation of more than 5,700 jobs.
Some of LG&E and KU's efforts include working with communities to identify the possibility of new
industrial and commercial sites throughout its service territories, while also helping to evaluate existing
sites to determine if additional investment may increase exposure to local communities. The company is
also developing a grant program to provide incentives for communities to make proactive investments in
product readiness and development.
"It's our employees who drive economic prosperity across the state, and we're really all on the economic
development team," said John Bevington, LG&E and KU's director of Business and Economic
Development. "This award honors the commitment we have to our core strengths, the servant leadership
that we provide to our communities, and the relationships we build with customers and prospects."
For more details, visit siteselection.com.

Louisville Gas and Electric Company and Kentucky Utilities Company, part of the PPL Corporation
(NYSE: PPL) family of companies, are regulated utilities that serve nearly 1.3 million customers and
have consistently ranked among the best companies for customer service in the United States. LG&E
serves 329, 000 natural gas and 418, 000 electric customers in Louisville and 16 surrounding counties.
KUserves SS8, 000 customers in 77 Kentucky counties andfive counties in Virginia. More information is
available at www lge-ku. com and wwwpplweb.com.
https://pplweb.mediaroom.com/news-releases?item=137652&printable
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International magazine names LG&E and KU among 'Top 20' U.S. utilities

For further information: call the LG&E and KU media hotline at 502627

999.

hops://pplweb.mediaroom.com/news-releases?item=137652

https://pplweb.mediaroom.com/news-releases?item=137652&printable
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278.465 Definitions for KRS 278.465 to 278.468.
As used in KRS 278.465 to 278.468:
(1)

"Eligible customer-generator" means a customer of a retail electric supplier who
owns and operates an electric generating facility that is located on the customer's
premises, for the primary purpose of supplying all or part of the customer's own
electricity requirements;

(2)

"Eligible electric generating facility" means an electric generating facility that:
(a)

Is connected in parallel with the electric distribution system;

(b)

Generates electricity using:

(c)

1.

Solar energy;

2.

Wind energy;

3.

Biomass or biogas energy; or

4.

Hydro energy; and

Has a rated capacity of not greater than forty-five (45) kilowatts;

(3)

"Kilowatt hour" means a measure of electricity defined as a unit of work of energy,
measured as one (1) kilowatt of power expended for one (1) hour; and

(4)

"Net metering" means the difference between the:
(a)

Dollar value of all electricity generated by an eligible customer-generator that
is fed back to the electric grid over a billing period and priced as prescribed in
KRS 278.466; and

(b)

Dollar value of all electricity consumed by the eligible customer-generator
over the same billing period and priced using the applicable tariff of the retail
electric supplier.
Effective: January 1, 2020
History: Amended 2019 Ky. Acts ch. 101, sec. 1, effective January 1, 2020. -Amended 2008 Ky. Acts ch. 138, sec. 1, effective July 15, 2008. -- Created 2004 Ky.
Acts ch. 193, sec. 1, effective July 13, 2004.
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278.466 Availability of net metering -- Type, expense, and installation of meter -Compensation to eligible customer-generators for electricity fed back into grid
-- Commission to set compensation rate -- Excess generation credits
nonrefundable -- Twenty-eve year cap on preexisting net metering tariff
provisions -- Safety and power quality standards -- Transferability of
installation at same premises.
(1)

(2)

(3)

(4)

(5)

(6)

Each retail electric supplier shall make net metering available to any eligible
customer-generator that the supplier currently serves or solicits for service. If the
cumulative generating capacity of net metering systems reaches one percent (1%) of
a supplier's single hour peak load during a calendar year, the supplier shall have no
further obligation to offer net metering to any new customer-generator at any
subsequent time.
Each retail electric supplier serving a customer with eligible electric generating
facilities shall use a standard kilowatt-hour meter capable of registering the flow of
electricity in two (2) directions. Any additional meter, meters, or distribution
upgrades needed to monitor the flow in each direction shall be installed at the
customer-generator's expense. If additional meters are installed, the net metering
calculation shall yield the same result as when a single meter is used.
A retail electric supplier serving an eligible customer-generator shall compensate
that customer for all electricity produced by the customer's eligible electric
generating facility that flows to the retail electric supplier, as measured by the
standard kilowatt-hour metering prescribed in subsection (2) of this section. The
rate to be used for such compensation shall be set by the commission using the
ratemaking processes under this chapter during a proceeding initiated by a retail
electric supplier or generation and transmission cooperative on behalf of one (1) or
more retail electric suppliers.
Each billing period, compensation provided to an eligible customer-generator shall
be in the form of adollar-denominated bill credit. If an eligible customer-generator's
bill credit exceeds the amount to be billed to the customer in a billing period, the
amount of the credit in excess of the customer's bill shall carry forward to the
customer's next bill. Excess bill credits shall not be transferable between customers
or premises. If an eligible customer-generator closes his or her account, no cash
refund for accumulated credits shall be paid.
Using the ratemaking process provided by this chapter, each retail electric supplier
shall be entitled to implement rates to recover from its eligible customer-generators
all costs necessary to serve its eligible customer-generators, including but not
limited to fixed and demand-based costs, without regard for the rate structure for
customers who are not eligible customer-generators.
For an eligible electric generating facility in service prior to the effective date of the
initial net metering order by the commission in accordance with subsection (3) of
this section, the net metering tariff provisions in place when the eligible customergenerator began taking net metering service, including the one-to-one (1:1)
kilowatt-hour denominated energy credit provided for electricity fed into the grid,
shall remain in effect at those premises for atwenty-five (25) year period, regardless
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of whether the premises are sold or conveyed during that twenty-five (25) year
period. For any eligible customer-generator to whom this subsection applies, each
net metering contract or tariff under which the customer takes service shall be
identical, with respect to energy rates, rate structure, and monthly charges, to the
contract or tariff to which the same customer would be assigned if the customer
were not an eligible customer-generator.
(7)

Electric generating systems and interconnecting equipment used by eligible
customer-generators shall meet all applicable safety and power quality standards
established by the National Electrical Code (NEC), Institute of Electrical and
Electronics Engineers (IEEE), and accredited testing laboratories such as
Underwriters Laboratories.

(8)

An eligible customer-generator installation is transferable to other persons at the
same premises upon notification to the retail electric supplier and verification that
the installation is in compliance with the applicable safety and power quality
standards in KRS 278.467 and in subsection (7) of this section.
Any upgrade of the interconnection between the retail electric supplier and the
customer-generator that is required by commission-approved tariffs for the purpose
of allowing net metering shall be made at the expense of the customer-generator.

(9)

Effective: January 1, 2020
History: Amended 2019 Ky. Acts ch. 101, sec. 2, effective January 1, 2020. -Amended 2008 Ky. Acts ch. 138, sec. 2, effective July 15, 2008. -- Created 2004 Ky.
Acts ch. 193, sec. 2, effective July 13, 2004.
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LG&E and KU request bids for energy to
continue to reliably serve customers
January 7, 2021

Utilities' aging coal-fired generating units nearing end of economic
life

(LOUISVILLE, Ky.) -Louisville Gas and Electric Company and Kentucky Utilities
Company issued a request for proposal today for generation capacity to meet a
potential energy shortfall being created by the expected retirements of Mill Creek
Units 1 and 2 and E.W. Brown Unit 3 later this decade.
The coal-fired Mill Creek Units 1 and 2 and E.W. Brown Unit 3 are reaching the end
of their economic lives and the utilities are starting the process to evaluate all
available generation options in order to implement the best generation plan for the
future. The utilities are seeking from 300 to 900 megawatts beginning in 2025 to
2028. Proposals must be for at least 100 megawatts and must be delivered to the
utilities' transmission system. Additionally, the utilities are asking for proposals for
at least 100 megawatts of battery storage on their system.
"These units have enabled us to deliver safe, reliable power to our customers for
decades, but they are nearing the end of their life cycles. Keeping them operating
would require costly investments, and given their age, it would not be in the best
interest of our customers to further invest in these units," said David Sinclair, LG&E
and KU's vice president of Energy Supply and Analysis. "The request for proposal
will allow us the opportunity to evaluate a number of options to ensure that we
continue to serve our customers energy needs in the most reliable, least-cost
fashion without committing LG&E and KU to any particular business decision."
At the time of their anticipated retirements, the Mill Creek units will be more than
50 years old and Brown Unit 3 will be nearly 60 years old. Mill Creek Unit 1, built in
1972, has 300 megawatts of capacity and is expected to be retired in 2024. Both Mill
PSC STAFF EXHIBIT 7
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Creek Unit 2, a 297-megawatt unit built in 1974, and Brown Unit 3, a 412-megwatt

unit built in 1971, are expected to be retired by 2028.
As part of the long-term planning process, the utilities evaluate a range of factors
including the impact of potential stricter environmental regulations, fuel price
scenarios, the cost of replacement generation, continued operations and major
maintenance costs and the risk of major equipment failures in determining when to
retire generation.
Since there are several years before the units may be taken out of service, any
workforce reductions are expected to occur as part of normal retirements, attrition
and transfer opportunities.
Visit Ige-ku.com/rfp to access the request. All proposals are due by March 31. The
utilities anticipate making a decision by the middle of the year and possibly seeking
applicable regulatory approvals starting in early 2022.

E9~c~93

Louisville Gas and Electric Company and Kentucky Utilities Company, part of the
PPL Corporation (NYSE.' PPL) family of companies, are regulated utilities that serve

more than 7.3 million customers and have consistently ranked among the best
companies for customer service in the United States. L G&E serves 329, 000 natural
gas and 478,000 e%ctric customers in Louisville and 76 surrounding counties. KU
serves 558,000 customers in 77 Kentucky counties and five counties in Virginia.

More information is available at www.lge-ku. com and www.pplweb. com.

https://lge-ku.com/newsroom/press-releases/2021 /O1/07/lge-and-ku-request-bids-energy-co... 8/ 18/2021
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Kentucky Utilities Company
P.S.C. No. 19, Original Sheet No. 97
Terms and Conditions
Customer Responsibilities
APPLICATION FOR SERVICE
A written, in-person, electronic, or oral application or contract, properly executed, will be required
before Company is obligated to render electric service. Company may require any party applying
for service to provide some or all of the following information for the party desiring service: full
legal name, address, full Social Security Number or other taxpayer identification number, date of
birth (if applicable), relationship of the applying party to the party desiring service, and any other
information Company deems necessary for legal, business, or debt-collection
purposes. Company shall have the right to reject for valid reasons any such application or contract,
including the applying party's refusal to provide requested information.
All applications for service shall be made in the legal name of the party desiring the service.
Where an unusual expenditure for construction or equipment is necessary or where the proposed
manner of using electric service is clearly outside the scope of Company's rate schedules,
Company may establish special contracts giving effect to such unusual circumstances. Customer
accepts that non-standard service may result in the delay of required maintenance or, in the case
of outages, restoration of service.

T

TRANSFER OF APPLICATION
Applications for electric service are not transferable and new occupants of premises will be required
to make application for service before commencing the use of electricity. Customers who have
been receiving electric service shall notify Company when discontinuance of service is desired, and
shall pay for all electric service furnished until such notice has been given and final meter readings
made by Company.
CONTRACTED DEMANDS
For rate applications where billing demand minimums are determined by the Contract Demand
Customer shall execute written Contract prior to rendering of service. At Company's sole
discretion, in lieu of a written contract, a completed load data sheet or other written load
specification, as provided by Customer, can be used to determine the maximum load on
Company's system for determining Confract Demand minimum.
If Company or Customer terminates Customer's service under a rate schedule that contains
demand charges and Customer subsequently applies to Company to reestablish service to the
same premise or facility, Company must determine monthly billing demand for the reestablished
service as though Customer had continuously taken service from the time of service termination
through the reestablishing of service to Customer. For the purpose of determining the monthly
billing demand described in the preceding sentence, the demand to be used for the period during
which Customer did not take service from Company shall be the actually recorded demand, if
any, for the premise or facility during that period. The preceding two sentences will not apply if
Company determines, in its sole discretion, that material changes to Customer's facilities,
processes, or practices justify establishing a new Contract Demand for the reestablished service.

DATE OF ISSUE:

May 14, 2019

DATE EFFECTIVE: With Service Rendered
On and After May 1, 2019
ISSUED BY:

/s/ Robert M. Conroy, Vice President
State Regulation and Rates
Lexington, Kentucky

PUBLIC SERVICE COMMISSION
Gwen R. Pinson
Executive Director

`~,~i,ute,,-~ ~2. ~~,~,,,~.—
EFFECTIVE

5/1/2019
PURSLANT TO 807 KAR 5:011 SECTION 9 (1j

Issued by Authority of an Order of the
Public Service Commission in Case No.
2018-00294 dated April 30, 2019
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PSC Staff Exhibit

Kentucky Utilities Company
P.S.C. No.

Original Sheet No. 97

Terms and Conditions
Customer Responsibilities
APPLICATION FOR SERVICE
A written, in-person, electronic, or oral application or contract, properly executed, will be req uired
before Company is obligated to render electric service. Company may require any party applying
for service to provide some or all of the following information for the party desiring service: full
legal name, address, full Social Security Number or other taxpayer identification number, date of
birth (if applicable), relationship of the applying party to the party desiring service, and any other
information Company deems necessary for legal, business, or debt-collection
purposes. Companyshall havethe rightto rejectforvalid reasons any such application orcontract,
including the applying party's refusal to provide requested information.
All applications for service shall be made in the legal name of the party desiring the service.
Where an unusual expenditure for construction or eq uipment is necessary or where the proposed
manner of using electric service is clearly outside the scope of Company's rate schedules,
Company may establish special contracts giving effect to such unusual circumstances. Customer
accepts that non-standard service may result in the d elay of required maintenance or, in the case
of outages, restoration of service.
TRANSFER OF APPLICATION
Ap p lications for electric s ervice are not transferable and new occupants of premises wiII be req uired
to make application for service before commencing the use of electricity. Customers who have
been receiving electricservice shall notify Companywhen d iscontinuanceof service isdesired, grid
shall pay for all electric service furnished until such notice has been given and final meter readings
made by Company.
CONTRACTED DEMANDS
For rate applicationswhere billing demand minimums are determined by the Contract Demand
Customer shall execute written Contract prior to rendering of service. At Company's sole
discretion, in lieu of a written contract, a completed load data sheet or other written load
specification, as provided by Customer, can be used to determine the maximum load on
Company's system fordetermining Contract Demand minimum.
If Company or Customer terminates Customer's service under a rate schedule that contains
demand charges and Customer subsequently applies to Company to reestablish service to the
same premise orfacility, Company must determine monthly billing demand for the reestablished
service as though Customer had continuously taken service from the time of service termination
through the reestablishing of service to Customer. Forthe purpose of determining the monthly
billing demand described in the preceding sentence, the demand to be used for the period during
which Customer did not take service from Company shall be the actually recorded demand, if
any, forthe premise orfacility during that period. The preceding two sentences will not apply if
Company determines, in its sole discretion, that material changes to Customer's facilities,
processes, or practicesjustifyestablishing a new Contract Demand forthe reestablished service.

DATE OF ISSUE:

November 25, 2020

DATE EFFECTIVE: With Service Rendered
On and After May 1, 2019
ISSUED BY:

/s/ Robert M. Conroy, Vice President
State Regulation and Rates
Lexington, Kentucky

Issued by Authority of an Order of the
Public Service Commission in Case No.
2018-00294 dated April 30, 2019
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Louisville Gas and Electric Company
P.S.C. Electric No. 12, Original Sheet No. 97
Terms and Conditions
Customer Responsibilities
APPLICATION FOR SERVICE
A written, in-person, electronic, or oral application or contract, properly executed, will be required
before Company is obligated to render electric service. Company may require any party applying
for service to provide some or all of the following information for the party desiring service: full
legal name, address, full Social Security Number or other taxpayer identification number, date of
birth (if applicable), relationship of the applying party to the party desiring service, and any other
information Company deems necessary for legal, business, or debt-collection
purposes. Company shall have the right to reject for valid reasons any such application or contract,
including the applying party's refusal to provide requested information.
All applications for service shall be made in the legal name of the party desiring the service.
Where an unusual expenditure for construction or equipment is necessary or where the proposed
manner of using electric service is clearly outside the scope of Company's rate schedules,
Company may establish special contracts giving effect to such unusual circumstances. Customer
accepts that non-standard service may result in the delay of required maintenance or, in the case
of outages, restoration of service.
TRANSFER OF APPLICATION
Applications for electric service are not transferable and new occupants of premises will be required
to make application for service before commencing the use of electricity. Customers who have
been receiving electric service shall notify Company when discontinuance of service is desired, and
shall pay for all electric service furnished until such notice has been given and final meter readings
made by Company.
CONTRACTED DEMANDS
For rate applications where billing demand minimums are determined by the Contract Demand
Customer shall execute written Contract prior to rendering of service. At Company's sole
discretion, in lieu of a written contract, a completed load data sheet or other written load
specification, as provided by Customer, can be used to determine the maximum load on
Company's system for determining Contract Demand minimum.
If Company or Customer terminates Customer's service under a rate schedule that contains
demand charges and Customer subsequently applies to Company to reestablish service to the
same premise or facility, Company must determine monthly billing demand for the reestablished
service as though Customer had continuously taken service from the time of service termination
through the reestablishing of service to Customer. For the purpose of determining the monthly
billing demand described in the preceding sentence, the demand to be used for the period during
which Customer did not take service from Company shall be the actually recorded demand, if
any, for the premise or facility during that period. The preceding two sentences will not apply if
Company determines, in its sole discretion, that material changes to Customer's facilities,
processes, or practices justify establishing a new Contract Demand for the reestablished service.

DATE OF ISSUE:

May 14, 2019

DATE EFFECTIVE: With Service Rendered
On and After May 1, 2019
ISSUED BY:

/s/ Robert M. Conroy, Vice President
State Regulation and Rates
Louisville, Kentucky

PUBIC SERVICE COMMISSION
Gwen R. Pinson
Executive Director

EFFECTIVE

5/112019
PURSUANT TO 807 KAR 5:011 SECTION 9 (1}

Issued by Authority of an Order of the
Public Service Commission in Case No.
2018-00295 dated April 30, 2019
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Louisville Gas and Electric Company

PSC Staff Exhibit

P.S.C. Electric No.13, Original Sheet No. 97
Terms and Conditions
Customer Responsibilities
APPLICATION FOR SERVICE
A written, in-person, electronic, or oral application or contract, properly executed, will be required
before Company is obligated to render electric service. Company may require any party applying
for service to provide some or all of the following information for the party desiring service: full
legal name, address, full Social Security Number or other taxpayer identification number, date of
birth (if applicable), relationship of the applying party to the party desiring service, and any other
information Company deems necessary for legal, business, or debt-collection
purposes. Companyshallhavetherighttorejectforvalidreasonsanysuchapplicationorcor~ract,
including the applying party's refusal to provide requested information.
All applications for service shall be made in the legal name of the party desiring the service.
Where an unusual expenditure for construction or eq uipment is necessary or where the proposed
manner of using electric service is clearly outside the scope of Company's rate schedules,
Company may establish special contracts giving effect to such unusual circumstances. Customer
accepts that non-standard service may result in thedelay of required maintenance or, in the case
of outages, restoration of service.
TRANSFER OF APPLICATION
Ap pIications for electric servi ce are not transferable and new occuparts of prem ises wilI be req uired
to make application for service before commencing the use of electricity. Customers who have
been receiving electricserviceshall notifyCompanywhendiscontinuanceofserviceisdesired, and
shall pay for all electric service furnished until such notice has been given and final meter readings
made by Company.
CONTRACTED DEMANDS
For rate applications where billing demand minimums are determined by the Contract Demand
Customer shall execute written Contract prior to rendering of service. At Company's sole
discretion, in lieu of a written contract, a completed load data sheet or other written load
specification, as provided by Customer, can be used to determine the maximum load on
Company's system for determining Contract Demand minimum.
If Company or Customer terminates Customer's service under a rate schedule that contains
demand charges and Customer subsequently applies to Company to reestablish service to the
same premise orfacility, Company must determine monthly billing demand for the reestablished
service as though Customer had continuously taken service from the time of service termination
through the reestablishing of service to Customer. For the purpose of determining the monthly
billing demand described in the preceding sentence, the demand to be used forthe period during
which Customer did not take service from Company shall be the actually recorded demand, if
any, for the premise orfacility during that period. The preceding two sentences will not apply if
Company determines, in its sole discretion, that material changes to Customer's facilities,
processes, or practicesjustifyestablishing a new Co ntract Demand forthe reestablished service.

DATE OF ISSUE:

November 25, 2020

DATE EFFECTIVE: With Service Rendered
On and After May 1, 2019
ISSUED BY:

/s/ Robert M. Conroy, Vice President
State Regulation and Rates
Louisville, Kentucky

Issued by Authority of an Order of the
Public ServiceCommission in Case No.
2018-00295 dated April 30, 2019

PSC STAFF EXHIBIT 11

*Honorable Allyson K Sturgeon
Managing Senior Counsel - Regulatory &
LG&E and KU Energy LLC
220 West Main Street
Louisville, KENTUCKY 40202

*Honorable David Edward Spenard
Strobo Barkley PLLC
239 South 5th Street
Ste 917
Louisville, KENTUCKY 40202

*John Horne
Office of the Attorney General Office of Rate
700 Capitol Avenue
Suite 20
Frankfort, KENTUCKY 40601-8204

*Angela M Goad
Assistant Attorney General
Office of the Attorney General Office of Rate
700 Capitol Avenue
Suite 20
Frankfort, KENTUCKY 40601-8204

*Emily W Medlyn
General Attorney
U.S. Army Legal Services Agency Regul
9275 Gunston Road
Fort Belvoir, VIRGINIA 22060

*Honorable Kurt J Boehm
Attorney at Law
Boehm, Kurtz & Lowry
36 East Seventh Street
Suite 1510
Cincinnati, OHIO 45202

*Barry Alan Naum
Spilman Thomas & Battle, PLLC
1100 Brent Creek Blvd., Suite 101
Mechanicsburg, PENNSYLVANIA 17050

*Thomas J FitzGerald
Counsel & Director
Kentucky Resources Council, Inc.
Post Office Box 1070
Frankfort, KENTUCKY 40602

*Honorable Kendrick R Riggs
Attorney at Law
Stoll Keenon Ogden, PLLC
2000 PNC Plaza
500 W Jefferson Street
Louisville, KENTUCKY 40202-2828

*Clay A. Barkley
Strobo Barkley PLLC
239 South 5th Street
Ste 917
Louisville, KENTUCKY 40202

*G. Houston Parrish
Labor Law Attorney
Office of the Staff Judge Advocate, B
50 3rd Avenue
Fort Knox, KENTUCKY 40121

*Larry Cook
Assistant Attorney General
Office of the Attorney General Office of Rate
700 Capitol Avenue
Suite 20
Frankfort, KENTUCKY 40601-8204

*Carrie H Grundmann
Spilman Thomas & Battle, PLLC
110 Oakwood Drive, Suite 500
Winston-Salem, NORTH CAROLINA 27103

*James W Gardner
Sturgill, Turner, Barker & Moloney, PLLC
333 West Vine Street
Suite 1400
Lexington, KENTUCKY 40507

*Matt Partymiller
President
Kentucky Solar Industries Association
1038 Brentwood Court
Suite B
Lexington, KENTUCKY 40511

*Honorable David J. Barberie
Managing Attorney
Lexington-Fayette Urban County Government
Department Of Law
200 East Main Street
Lexington, KENTUCKY 40507

*Jody M Kyler Cohn
Boehm, Kurtz & Lowry
36 East Seventh Street
Suite 1510
Cincinnati, OHIO 45202

*Matthew Miller
Sierra Club
50 F Street, NW, Eighth Floor
Washington, DISTRICT OF COLUMBIA 20001

*Don C Parker
Spilman Thomas & Battle, PLLC
300 Kanawha Blvd, East
Charleston, WEST VIRGINIA 25301

*Joe F. Childers
Childers & Baxter PLLC
300 Lexington Building, 201 West Sho
Lexington, KENTUCKY 40507

*J. Michael West
Office of the Attorney General Office of Rate
700 Capitol Avenue
Suite 20
Frankfort, KENTUCKY 40601-8204

*Denotes Served by Email

Service List for Case 2020-00349

*Honorable Michael L Kurtz
Attorney at Law
Boehm, Kurtz & Lowry
36 East Seventh Street
Suite 1510
Cincinnati, OHIO 45202

*Kentucky Utilities Company
220 W. Main Street
P. O. Box 32010
Louisville, KY 40232-2010

*Rick LoveKamp
Kentucky Utilities Company
220 W. Main Street
P. O. Box 32010
Louisville, KY 40202

*M. Todd Osterloh
Sturgill, Turner, Barker & Moloney, PLLC
333 West Vine Street
Suite 1400
Lexington, KENTUCKY 40507

*Honorable Robert C Moore
Attorney At Law
Stites & Harbison
421 West Main Street
P. O. Box 634
Frankfort, KENTUCKY 40602-0634

*Robert Conroy
Vice President, State Regulation and Rates
LG&E and KU Energy LLC
220 West Main Street
Louisville, KENTUCKY 40202

*Randal A. Strobo
Strobo Barkley PLLC
239 South 5th Street
Ste 917
Louisville, KENTUCKY 40202

*Sara Judd
Senior Corporate Attorney
LG&E and KU Energy LLC
220 West Main Street
Louisville, KENTUCKY 40202

*Susan Speckert
Lexington-Fayette Urban County Government
Department Of Law
200 East Main Street
Lexington, KENTUCKY 40507

*Denotes Served by Email

Service List for Case 2020-00349

