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Re: IN THE MATTER OF: THE APPLICATION OF SOUTH KENTUCKY RURAL
ELECTRIC COOPERATIVE CORPORATION FOR APPROVAL OF MASTER
POWER PURCHASE AND SALE AGREEMENT AND TRANSACTIONS
THEREUNDER - Case No. 2018-00050

Ms. Pinson:

Please find enclosed and accept for filing on behalf of South Kentucky Rural Electric
Cooperative Corporation (“South Kentucky™): (1) a redacted original and ten (10) redacted copies
of South Kentucky's Application in the above-styled matter; (i) an original and ten (10) copies of
South Kentucky’s Motion for Confidential Treatment concerning portions of its Application; and
(i11) a sealed envelope marked “Confidential” containing a complete, un-redacted copy of its
Application with the confidential information highlighted.

[ appreciate your assistance with this matter, and please do not hesitate to contact me with
any questions or concermns.

Respectfully submitted,

L pnetd %o

Mark David Goss

Enclosures

2365 Harrodsburg Road, Suite B-325 | Lexington, Kentucky 40504



RECEIVED
COMMONWEALTH OF KENTUCKY

JAN 31 2018
BEFORE THE PUBLIC SERVICE COMMISSION ,
PUBLIC SER/ICE
COMMISSION

In the Matter of:

THE APPLICATION OF SOUTH KENTUCKY RURAL )

ELECTRIC COOPERATIVE CORPORATION FOR ) Case No. 2018-00 050
APPROVAL OF MASTER POWER PURCHASE AND )

SALE AGREEMENT AND TRANSACTIONS THEREUNDER )

APPLICATION

Comes South Kentucky Rural Electric Cooperative Corporation (“South Kentucky”), by
counsel, pursuant to KRS 278.300, 807 KAR 5:001 Sections 14 and 18, and other applicable law,
and respectfully submits this Application to the Kentucky Public Service Commission
(“Commission”) for approval of that certain Master Power Purchase and Sale Agreement (together
with the Collateral Annex thereto, and each attachment, exhibit and schedule, the “Agreement”)
and related energy and capacity transactions entered into by and between South Kentucky and
Morgan Stanley Capital Group Inc. (“Morgan Stanley Capital Group”) on or about December 19,
2017. In support of this Application, South Kentucky respectfully states as follows:

Introduction
1. South Kentucky has contracted with Morgan Stanley Capital Group for the 7x24x365
provision of 58 Megawatts (“MW?”) of firm energy for twenty (20) years, beginning June 1, 2019,
at a fixed price of $- per Megawatt-hour (“MWh”), and for a financial capacity hedge of 68
MW (which includes a reserve requirement) for eighteen (18) years, beginning June 1, 2021, at a
price of $- per Megawatt-day (“MW-day”). South Kentucky and its expert consultant

conservatively estimate this course of action will result in wholesale power cost savings for the



cooperative totaling between S| | | ]I and S (Net Present Value) over the next

two decades. Consistent with statutory, regulatory, and contractual requirements,' as well as the
best interests of the cooperative and its members, South Kentucky respectfully requests an Order
from the Commission approving and authorizing the Agreement and the energy and capacity
transactions entered into thereunder, as further described in this Application and its accompanying
Exhibits.

Background

2. South Kentucky is a not-for-profit, member-owned, rural electric distribution cooperative
organized under KRS Chapter 279. South Kentucky incorporated in the Commonwealth of
Kentucky on October 13, 1938, and attests that it is presently a Kentucky corporation in good
standing. South Kentucky’s mailing address is P.O. Box 910, Somerset, Kentucky 42502 and its
electronic mail address for purposes of this proceeding is kypscinfo@skrecc.com.

3. South Kentucky is engaged in the business of distributing retail electric power to
approximately 50,000 members located in the counties of Pulaski, Wayne, McCreary,
Cumberland, Lincoln, Rockcastle, Casey, Russell, Laurel, Clinton and Adair, all in Kentucky, and
Pickett and Scott counties in Tennessee. As of November 30, 2017, South Kentucky had 67,575
active services for members. It has 6,863 miles of distribution lines in its thirteen (13) county
service territory, and owns additional facilities necessary to support this distribution system. The
total original cost of these distribution lines and additional facilities, as of November 30, 2017,

was $258,233,722.

! South Kentucky’s purchase of energy and capacity from Morgan Stanley Capital Group is conditional upon approvals
of the Agreement and transactions from the Commission and the Rural Utilities Service (“RUS”). See Exhibit 7, Firm
Physical Energy Confirmation, Item 14; see also Exhibit 8, Financial Capacity Confirmation, Item 17.



4. South Kentucky is one (1) of sixteen (16) Owner-Members of East Kentucky Power
Cooperative, Inc. (‘EKPC”).2 South Kentucky and EKPC (as well as each other Owner-Member
distribution cooperative and EKPC, respectively) have entered into a Wholesale Power Contract,
dated October 1, 1964, as approved by the Rural Electrification Administration and as amended,
pursuant to which, inter alia, EKPC sells and delivers to each distribution cooperative, and each
distribution cooperative purchases and receives, electric power and energy required for the
operation of its retail electric system.

5. From the inception of the Wholesale Power Contracts until 2003, EKPC’s Owner-
Members were required to satisfy all of their electric power and energy requirements through
purchases made from EKPC. However, by agreements reached in late 2003, each Wholesale
Power Contract was amended to grant the distribution cooperatives the ability to obtain power and
energy from non-EKPC sources, subject to certain limitations and required procedures. This
amendment was designated and is known as “Amendment No. 3.” A copy of Amendment No. 3
to the Wholesale Power Contract between South Kentucky and EKPC is attached hereto and
incorporated herein as Exhibit 1.

6. On or about July 23, 2015, EKPC and each of its Owner-Members entered into that certain
Memorandum of Understanding and Agreement Regarding Alternate Power Sources (“MOU”), a
copy of which (exclusive of signature pages) is attached hereto as Exhibit 2. The MOU provides
a framework by which EKPC’s Owner-Members may pursue and contract with parties other than

EKPC (i.e., “Alternate Sources”) to satisfy a defined portion of their future power needs, and it

2 South Kentucky’s sister cooperatives are: Big Sandy Rural Electric Cooperative Corporation; Blue Grass Energy
Cooperative Corporation; Clark Energy Cooperative, Inc.; Cumberland Valley Electric, Inc.; Farmers Rural Electric
Cooperative Corporation; Fleming-Mason Energy Cooperative, Inc.; Grayson Rural Electric Cooperative
Corporation; Inter-County Energy Cooperative Corporation; Jackson Energy Cooperative Corporation; Licking
Valley Rural Electric Cooperative Corporation; Nolin Rural Electric Cooperative Corporation; Owen Electric
Cooperative, Inc.; Salt River Electric Cooperative Corporation; Shelby Energy Cooperative, Inc.; and Taylor County
Rural Electric Cooperative Corporation.



includes provisions relating to, among other matters, limits on the quantities of alternate-source
power that can be acquired by each Owner-Member, the length of term for which the alternate-
source power can be acquired, and the advance notice that must be provided by an Owner-Member
before acquiring alternate-source power.’

7. South Kentucky began exploring opportunities for alternate-source power, consistent with
Amendment No. 3 and the MOU, in the spring of 2017 after being approached by a company
seeking to develop generation assets in Kentucky and sell the output at wholesale. Following
several months of investigation and analysis, and in coordination with South Kentucky’s retained
expert consulting firm, EnerVision, Inc. (“EnerVision”), a request-for-proposals (“RFP”) process
was undertaken to identify additional potential counterparties capable of providing competitively-
priced wholesale power in the quantity desired—58 MW.* South Kentucky examined numerous
proposals for the provision of energy and/or capacity, evaluating each against the base case of

maintaining the status quo (specifically, an EKPC all-requirements arrangement). Ultimately,

after fully considering the expected benefits and possible risks of each opportunity, South

3 In Case No. 2012-00503, In the Matter of: Petition and Complaint of Grayson Rural Electric Cooperative
Corporation for an Order Authorizing Purchase of Electric Power at the Rate of Six Cents per Kilowatts of Power vs
a Rate in Excess of Seven Cents per Kilowatt Hour Purchased from East Kentucky Power Cooperative under a
Wholesale Power Contract as amended between Grayson Rural Electric Cooperative Corporation and East Kentucky
Power Cooperative Inc. (filed November 19, 2012), the Commission ultimately ordered an investigation to determine
“whether Amendment 3 requires or a need exists for a methodology for sharing among all members the allocation of
alternative sourced power authorized under Amendment 3.” See Order, at p. 20 (Ky. P.S.C. July 17, 2013). Inits
Final Order in the case, the Commission found that the MOU was comprehensive in nature, did not violate any legal
or regulatory principle, and resulted in a reasonable resolution of all issues to be investigated in the case. See Order,
atp. 5 (Ky. P.S.C. Dec. 18, 2015). The Commission also commended the parties for their ability to collectively resolve
all pending issues in a reasonable and efficient manner and directed EKPC to place the MOU within its published
tariff. /d.

458 MW represents slightly less than the proportional allotment of alternate-source power available to South Kentucky
under the terms of Amendment No. 3 and the MOU. See Exhibit 16, Direct Testimony of Dennis Holt, South
Kentucky’s President and Chief Executive Officer, at p. 8. Prior to the adoption and execution of the MOU, certain
Owner-Members in the EKPC system elected to obtain power and energy from non-EKPC sources under the terms of
Amendment No. 3. These projects were/are relatively small, ranging in scope from approximately 1.0 MW to 3.6
MW, and as of the date of South Kentucky’s Alternate Source Notice to EKPC totaled 11.2 MW of alternatively-

sourced power.



Kentucky determined that contracting with Morgan Stanley Capital Group for a portion of the
cooperative’s long-term wholesale power supply needs represented the best path forward for the
cooperative and its members.’

Discussion

8. By letter dated November 28, 2017, and in conformity with paragraph 4 of the MOU, South
Kentucky provided formal written notice to EKPC of its intent to reduce and substitute 5§ MW of
its purchases from EKPC by using electric power and energy from an Alternate Source beginning
June 1, 2019.% A copy of the Alternate Source Notice from South Kentucky to EKPC is attached
hereto and incorporated herein as Exhibit 4.

9. The terms by which South Kentucky will purchase and receive capacity and energy from
Morgan Stanley Capital Group are set forth in the Agreement and are specifically detailed in the
Firm Physical Energy Confirmation and Financial Capacity Confirmation executed thereunder.’
The Agreement is based on standardized forms promulgated by the Edison Electric Institute
(“EEI”) and National Energy Marketers Association that are widely utilized in the industry, with
specific elections made by the parties to reflect the agreed-upon terms of their commercial
relationship. A copy of the EEI Master Purchase and Sale Agreement, including Cover Sheet and

Schedule P, is attached hereto and incorporated herein as Exhibit 5; a copy of the Collateral Annex

5 A copy of a Resolution of the Board of Directors of South Kentucky, dated December 19, 2017, and pursuant to
which the cooperative determined to proceed with and close the commercial transactions that underlie this Application
(subject to appropriate regulatory and lender approvals), is attached hereto and incorporated herein as Exhibit 3.

6 This date complies with the 18-month notice requirement contained in the MOU and also coincides with the
beginning of the 2019-20 Delivery Year of PJM Interconnection, LLC (“PJM”).

7 A detailed discussion of the terms of the transactions between South Kentucky and Morgan Stanley Capital Group
is provided in the Direct Testimony submitted herewith. See Exhibit 16, Direct Testimony of Dennis Holt, South
Kentucky’s President and Chief Executive Officer, beginning at p. 11; Exhibit 17, Direct Testimony of Michelle
Herrman, South Kentucky’s Vice President of Finance, beginning at p. 7; Exhibit 18, Direct Testimony of Carter
Babbit, EnerVision’s Vice President of Power Supply, beginning at p. 15.

5



to the EEI Master Purchase and Sale Agreement, including Paragraph 10, is attached hereto and
incorporated herein as Exhibit 6; a copy of the Firm Physical Energy Confirmation is attached
hereto and incorporated herein as Exhibit 7; and a copy of the Financial Capacity Confirmation is
attached hereto and incorporated herein as Exhibit 8.

10. To minimize risk and ensure appropriate recourse in the event of a payment failure by
Morgan Stanley Capital Group, South Kentucky negotiated and obtained an irrevocable and
unconditional payment guarantee from Morgan Stanley Capital Group’s parent company, Morgan
Stanley, as part of the transactions described herein. A copy of the Morgan Stanley Guarantee is
attached hereto and incorporated herein as Exhibit 9.

11. Due to the nature of the capacity transaction agreed upon by South Kentucky and Morgan
Stanley Capital Group, and because the product purchased by South Kentucky under the Financial
Capacity Confirmation is financially-settled, certain provisions of the Dodd—Frank Wall Street
Reform and Consumer Protection Act (“Dodd-Frank™) are implicated. Specifically, federal law
requires the parties to exchange certain representations, disclosures and information prior to
entering into a derivative or “swap” transaction, as well as places upon the “swap dealer” (in this
case, Morgan Stanley Capital Group) various ongoing reporting obligations. To address these
issues, South Kentucky and Morgan Stanley Capital Group have entered into two (2) agreements,
forms which are promulgated by the Internal Energy Credit Association (“IECA”), that adopt,
incorporate, and amend certain industry-standard Dodd-Frank protocol agreements and
supplements designed by the International Swaps and Derivatives Association, Inc. (“ISDA”). A
copy of the ISDA August 2012 DF Protocol Agreement is attached hereto and incorporated herein
as Exhibit 10; a copy of the ISDA August 2012 DF Supplement is attached hereto and incorporated

herein as Exhibit 11; a copy of the [ECA Amendment Adopting, Incorporating and Amending the



ISDA August 2012 DF Supplement executed by South Kentucky and Morgan Stanley is attached
hereto and incorporated herein as Exhibit 12; a copy of the ISDA March 2013 DF Protocol
Agreement is attached hereto and incorporated herein as Exhibit 13; a copy of the ISDA March
2013 DF Supplement is attached hereto and incorporated herein as Exhibit 14; and a copy of the
IECA Amendment Adopting, Incorporating and Amending the ISDA March 2013 DF Supplement
executed by South Kentucky and Morgan Stanley is attached hereto and incorporated herein as
Exhibit 15.

12. The wholesale power cost-savings South Kentucky expects to realize as a consequence of
its decision to contract with Morgan Stanley Capital Group are substantial. South Kentucky
believes that the financial benefits anticipated to result by diversifying its power supply portfolio
far outweigh the risks and obligations attendant to the subject transactions, and thus it seeks the
Commission’s authorization to proceed as described herein.

Request for Relief

13. Pursuant to KRS 278.300(1), “[n]o utility shall issue any securities or evidences of
indebtedness, or assume any obligation or liability in respect to the securities or evidences of
indebtedness of any other person until it has been authorized so to do by order of the commission.”

14. Though KRS 278.300 is most clearly and most often relevant in cases involving utility
financing (notes, stocks, bonds, etc.), applicable precedent of the Commission strongly suggests
that regulatory approval should be sought and obtained for long-term power purchase agreements

like those presented in this Application.® Because the transactions at issue include ongoing, fixed

8 See Administrative Case No. 350, In the Matter of the Consideration and Determination of the Appropriateness of
Implementing a Rate Making Standard Pertaining to the Purchase of Long-Term Wholesale Power by Electric
Utilities as Required in Section 712 of the Energy Policy Act of 1992 (Ky. P.S.C. Oct. 25, 1993) (“[T]hese contracts
may well require prior approval under KRS 278.300 if they constitute evidence of indebtedness. In particular, the
inclusion in such contracts of minimum payment obligations or take/pay provisions may necessitate prior approval.”);
see also Case No. 2014-00321, In the Matter of: Application of Louisville Gas & Electric Company and Kentucky
Utilities Company for a Declaratory Order and Approval Pursuant to KRS 278.300 for a Capacity Purchase and

7



take/pay obligations and represent long-term commitments that will require footnote disclosure in
South Kentucky’s annual financial statements, the utility seeks an Order of the Commission
approving and authorizing the Agreement and transactions as a proper issue of evidences of
indebtedness.

15. The Agreement and transactions which serve as the basis for this proceeding are for a
lawful object within the corporate purposes of South Kentucky, are necessary or appropriate for
or consistent with the proper performance by South Kentucky of its service to the public and will
not impair its ability to perform that service, and are reasonably necessary and appropriate for such
purpose. These conclusions are supported by the facts and evidence presented in this Application
and its accompanying Exhibits, and an Order from the Commission approving and authorizing the
Agreement and transactions is appropriate.

16. South Kentucky requests that the relief prayed for herein be awarded by the Commission
on an expedited basis, to wit, on or before April 25, 2018. Pursuant to the terms of the parties’
agreements, a final, non-appealable Order approving the Agreement and Confirmations must be
obtained from the Commission on or before May 31, 2018.° Thus, South Kentucky requests that
the Commission issue a decision on the merits in this case slightly more than thirty (30) days prior

to the contractual deadline.

Tolling Agreement (Ky. P.S.C. Nov. 24, 2014) (“[T]he Commission finds that the minimum payment obligations in
the form of fixed capacity and O&M charges and the requirement that the Companies take a minimum amount of
production over the term of the Agreement constitute long-term financial obligations that are appropriate for
Commission review and approval under KRS 278.300.”).

% See Exhibit 7, Firm Physical Energy Confirmation, Item 14; see also Exhibit 8, Financial Capacity Confirmation,
Item 17. See also Exhibit 16, Direct Testimony of Dennis Holt, South Kentucky’s President and Chief Executive

Officer, at pp. 15-16.



Overview of Testimony and Filing Requirements

17. As part of its Application and in support thereof, South Kentucky tenders herewith the
Direct Testimony of three (3) witnesses, as follows:

a. Mr. Dennis Holt, South Kentucky’s President and Chief Executive Officer, in
which testimony he describes the general business of the cooperative, its past
wholesale power procurement practices, Amendment No. 3, the MOU, and the
decision by South Kentucky to engage an expert consultant and ultimately pursue
an Alternate Source to satisfy a portion of the cooperative’s load. Mr. Holt’s Direct
Testimony is attached hereto and incorporated herein as Exhibit 16.

b. Mrs. Michelle Herrman, South Kentucky’s Vice President of Finance, in which
testimony she describes the financial health of the cooperative, its wholesale power
expenses, and the anticipated impact of the proposed transactions on the future
performance of the cooperative. Mrs. Herrman’s Direct Testimony is attached
hereto and incorporated herein as Exhibit 17.

c. Mr. Carter Babbit, Vice President of Power Supply of EnerVision, in which
testimony he describes the scope of work performed by his firm, the process by
which his firm solicited and refined proposals for the desired products, and the
analysis performed to determine the expected benefits and possible risks associated
with all competitive RFP responses. Mr. Babbit’s Direct Testimony is attached
hereto and incorporated herein as Exhibit 18.

18. Pursuant to 807 KAR 5:001 Section 18(1)(a), the information required by Section 14 of

807 KAR 5:001 is contained in paragraph 2 of this Application.



19. Pursuant to 807 KAR 5:001 Section 18(1)(b), a general description of South Kentucky’s
property and the field of its operation, together with a statement of the original cost of the same
and the cost to South Kentucky, is contained in paragraph 3 of this Application.

20. Pursuant to 807 KAR 5:001 Section 18(2)(a), attached hereto as Exhibit 19 is the financial
exhibit described in 807 KAR 5:001 Section 12.

21. Pursuant to 807 KAR 5:001 Section 18(2)(b), South Kentucky provides copies of its
mortgages at Attachment A and Attachment B to Exhibit 19.

22. In light of the nature of South Kentucky’s Application, the other filing requirements set
forth in Commission regulation 807 KAR 5:001 Section 18 appear inapplicable. South Kentucky
does not propose to issue, assume or use the proceeds related to any kind of stock, bond, or note,
no property is being acquired, constructed, improved or extended, and no obligations are being
discharged or refunded as part of this Application. To the extent necessary, South Kentucky
requests permission, pursuant to 807 KAR 5:001 Section 22 and for good cause shown, to deviate
from the remaining filing requirements of 807 KAR 5:001 Section 18 due to their inapplicability.

Conclusion

23. The Agreement and related transactions described herein represent a remarkable
opportunity for South Kentucky to significantly reduce a portion of its wholesale power expense
over the next two (2) decades. South Kentucky’s mission of providing reliable and cost-effective
retail electric service is substantially furthered by its arrangement with Morgan Stanley Capital
Group, and the obligations South Kentucky must assume in order to realize the benefits of its
proposed course of action are reasonably necessary and appropriate to fulfill its duties to its

members. This Application, including the Exhibits attached hereto and incorporated herein,

10



contains fully the facts on which South Kentucky’s request for relief is based, and an Order from
the Commission approving the Agreement and related transactions is appropriate.
WHEREFORE, South Kentucky respectfully requests that the Commission issue an Order
approving and authorizing the Agreement and transactions with Morgan Stanley Capital Group
described herein, that such Order be issued on or before April 25, 2018, and that such Order award

South Kentucky any other relief to which it may appear entitled.

Dated this 31% day of January, 2018.

Respectfully submitted,

Lutos 250,

Mark David Goss

M. Evan Buckley

GOSS SAMFORD, PLLC

2365 Harrodsburg Road, Suite B325
Lexington, Kentucky 40504

(859) 368-7740
mdgoss@gosssamfordlaw.com
ebuckley@gosssamfordlaw.com

Counsel for South Kentucky Rural Electric
Cooperative Corporation
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VERIFICATION

The undersigned, Dennis Holt, being first duly sworn, states that he is the President and
Chief Executive Officer of South Kentucky Rural Electric Cooperative Corporation, that he has
personal knowledge of the matters set forth in the foregoing Application, and that the statements
contained therein are true and correct to the best of his knowledge. information, and belief.

Dennis Holt. President & CEO
South Kentucky Rural Electric Cooperative Corporation

Subscribed and sworn to before me by Dennis Holt, President and Chief Executive Officer of
South Kentucky Rural Electric Cooperative Corporation. this &= day of January. 2018.

A Qoo

Notary Publt entucky State At Large

My Commission Expires:g Ef' Dneg \le ,&O\g

Commission #: 5 \52‘)‘.@5




RECEIVE
COMMONWEALTH OF KENTUCKY JAN 312018

BEFORE THE PUBLIC SERVICE COMMISSION PUBLIC S i\ viCE
COMMISSION

In the Matter of:

THE APPLICATION OF SOUTH KENTUCKY RURAL )

ELECTRIC COOPERATIVE CORPORATION FOR ) Case No. 2018-00 050
APPROVAL OF MASTER POWER PURCHASE AND )

SALE AGREEMENT AND TRANSACTIONS THEREUNDER )

MOTION FOR CONFIDENTIAL TREATMENT

Comes now South Kentucky Rural Electric Cooperative Corporation (“South Kentucky™),
by and through counsel, pursuant to KRS 61.878, 807 KAR 5:001, Section 13 and other applicable
law, and for its Motion requesting that the Commission afford confidential treatment to certain
portions of South Kentucky’s Application and related exhibits and direct testimony filed in the
above-captioned proceeding, respectfully states as follows:

1. South Kentucky’s Application requests that the Commission consider and approve,
consistent with KRS 278.300, a long-term power purchase agreement and related energy and
capacity transactions entered into on or about December 19, 2017, by and between the cooperative
and Morgan Stanley Capital Group Inc. (“Morgan Stanley Capital Group”). South Kentucky’s
proposal to diversify its power supply portfolio is the result of many months of discussions and
analysis and is expected to yield significant wholesale power cost-savings for the benefit of South
Kentucky’s approximately 50,000 members.

2. Information which is proprietary, confidential, sensitive, and commercially
valuable is set forth throughout South Kentucky’s Application, exhibits and direct testimony. In

particular, South Kentucky seeks confidential treatment for: (i) the identities of and pricing terms



submitted by the various bidders that participated in the request-for-proposals (“RFP”) process
conducted by South Kentucky and its retained expert consultant, EnerVision, Inc. (“EnerVision”),
as part of the cooperative’s due diligence in considering alternate wholesale power supply
opportunities; (ii) the detailed economic data, forecasts, and conclusions of the Net Present Value
(NPV) analysis conducted by South Kentucky and EnerVision in conjunction with consideration
of the bids received; (iii) the specific pricing, collateral, and related terms of the proposal
ultimately selected by South Kentucky; and (iv) certain banking and related commercially-
sensitive identifying information contained in the contract documents executed by South Kentucky
and Morgan Stanley Capital Group. The Kentucky Open Records Act and applicable Commission
precedent renders this information appropriate for protection from public disclosure.'

3, KRS 61.878(1)(c)(1) protects “records confidentially disclosed to an agency or
required by an agency to be disclosed to it, generally recognized as confidential or proprietary,
which if openly disclosed would permit an unfair commercial advantage to competitors of the
entity that disclosed the records.” The Kentucky Supreme Court has stated, “information
concerning the inner workings of a corporation is ‘generally accepted as confidential or
proprietary’” Hoy v. Kentucky Industrial Revitalization Authority, 907 S.W.2d 766, 768 (Ky.
1995). All of the confidential information is critical to South Kentucky’s effective execution of
business decisions and strategy. If disclosed, the confidential information would give South
Kentucky’s competitors insights into the cooperative’s business operations and strategies that are
otherwise publicly unavailable. Accordingly, the confidential information satisfies both the

statutory and common law standards for affording confidential treatment.

! See KRS 61.878(1)(c); see also, e.g., Case No. 2016-00269, In the Matter of: Application of East Kentucky Power
Cooperative, Inc. for Issuance of a Certificate of Public Convenience and Necessity, Approval of Certain Assumption
of Evidences of Indebtedness and Establishment of a Community Solar Tariff, Order at pp. 2-3 (Ky. P.S.C. Nov. 30,
2016).



4. Notably, as part of the RFP process South Kentucky and the various bidders agreed
that certain information should and would be kept confidential. Moreover, the terms of the
contractual agreement entered into by and between South Kentucky and Morgan Stanley Capital
Group similarly provide that pricing terms and other sensitive information will be withheld from
public disclosure. Of course, South Kentucky’s competitive position in the marketplace will be
significantly harmed if public disclosure of commercially-sensitive information is permitted, and
potential vendors and competitors armed with confidential information would maintain a
competitive advantage in negotiations both with South Kentucky and others. Disclosure of the
confidential information could result in unnecessarily higher costs paid by South Kentucky,
translating into higher rates paid by South Kentucky’s members, and thus confidential protection
is requested and warranted.

5. While unlikely, it is conceivable that the Commission’s Final Order in this matter
could deny in whole or in part the Application which could require South Kentucky to seek
alteration or amendment to certain portions of the transaction, or partially or wholly re-bid it. If
this were to occur and South Kentucky’s potential counterparties had access to essential
commercial terms such as price, NPV analyses, and the identities of their competitor-bidders
responding to the initial RFP, South Kentucky would be placed at a significant competitive
disadvantage ultimately resulting in financial harm to the cooperative and its Owner-Members.

6. The confidential information is proprietary information that is retained by South
Kentucky on a “need-to-know” basis and that is not publicly available. The confidential
information is distributed within South Kentucky only to those employees and agents who must
have access for business reasons, and is generally recognized as confidential and proprietary in the

energy industry.



7 South Kentucky does not necessarily object to limited disclosure of certain of the
confidential information described herein (consistent with Commission regulations and its long-
standing practice and procedures), pursuant to an acceptable confidentiality and nondisclosure
agreement, to intervenors with a legitimate interest in reviewing the same for the sole purpose of
participating in this case. However, South Kentucky reserves the right to object to providing said
information to any intervenor if said provision could result in liability to South Kentucky under
any confidentiality provision or non-disclosure agreement associated with the RFP process or the
ultimate arrangement with Morgan Stanley Capital Group.

8. In accordance with the provisions of 807 KAR 5:001, Section 13(2), South
Kentucky is filing, separately and under seal, one (1) unredacted copy of its Application (including
exhibits and direct testimony) with the confidential information highlighted. A redacted original
and ten (10) redacted copies of the Application have also been tendered to the Commission.

9. In accordance with the provisions of 807 KAR 5:001, Section 13(2), South
Kentucky respectfully requests that the confidential information be withheld from public
disclosure for a period of ten (10) years. The public disclosure of the confidential information
prior to the expiration of this time period will result in a competitive disadvantage to South
Kentucky and could be detrimental to future negotiations with vendors and competitors.

10. If, and to the extent, the Confidential Information becomes publicly available or
otherwise no longer warrants confidential treatment., South Kentucky will notify the Commission

and have its confidential status removed, pursuant to 807 KAR 5:001 Section 13(10).



WHEREFORE, on the basis of the foregoing, South Kentucky respectfully requests that
the Commission classify and protect as confidential the specific confidential information described

herein for a period of ten (10) years.

Dated this 31 day of January, 2018.

Respectfully submitted,

W%&/‘

Mark David Goss

M. Evan Buckley

GOSS SAMFORD, PLLC

2365 Harrodsburg Road, Suite B325
Lexington, Kentucky 40504

(859) 368-7740
mdgoss@gosssamfordlaw.com
ebuckley@gosssamfordlaw.com

Counsel for South Kentucky Rural Electric
Cooperative Corporation



10.

11.

12.

13.

14.

15.

SOUTH KENTUCKY RURAL ELECTRIC COOPERATIVE CORPORATION
CASE NO. 2018-00050
INDEX OF EXHIBITS TO APPLICATION

Amendment No. 3 to the Wholesale Power Contract between South Kentucky Rural Electric
Cooperative Corporation and East Kentucky Power Cooperative, Inc., dated November 13,
2003

Memorandum of Understanding and Agreement Regarding Alternate Power Sources dated
July 23, 2015

Resolution of the Board of Directors of South Kentucky, dated December 19, 2017
Alternate Source Notice dated November 28, 2017

EEI Master Purchase and Sale Agreement (including Cover Sheet and Schedule P) between
South Kentucky Rural Electric Cooperative Corporation and Morgan Stanley Capital Group
Inc. dated December 18, 2017

Collateral Annex to the EEI Master Purchase and Sale Agreement (including Paragraph 10)
dated December 18, 2017

Firm Physical Energy Confirmation dated December 19, 2017
Financial Capacity Confirmation dated December 19, 2017
Guarantee of Morgan Stanley dated December 20, 2017
ISDA August 2012 DF Protocol Agreement

ISDA August 2012 DF Supplement

[ECA Amendment Adopting, Incorporating and Amending the ISDA August 2012 DF
Supplement dated December 18, 2017

ISDA March 2013 DF Protocol Agreement
ISDA March 2013 DF Supplement

IECA Amendment Adopting, Incorporating and Amending the ISDA March 2013 DF
Supplement dated December 18, 2017
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16. Direct Testimony of Mr. Dennis Holt, South Kentucky’s President and Chief Executive
Officer

17. Direct Testimony of Mrs. Michelle Herrman, South Kentucky’s Vice President of Finance
18. Direct Testimony of Mr. Carter Babbit, Vice President of Power Supply of EnerVision

Exhibit CB-1 — EnerVision’s Background and Qualifications

Exhibit CB-2 — Qualifications of Additional EnerVision Team Members

Exhibit CB-3 — Initial Proposal Matrix

Exhibit CB-4 — Original Proposals - All-in Economic Comparison to EKPC

Exhibit CB-5 — Original Proposals — NPV Savings Comparison to EKPC

Exhibit CB-6 — Original Shortlist and Rationale

Exhibit CB-7 — Revised Proposal Matrix and Revised Shortlist

Exhibit CB-8 — Scenario Analysis on Final Zone Price Risk for
Morgan Stanley Capital Group

Exhibit CB-9 — Revised Shortlist Annual Savings versus the EKPC Base Case
Exhibit CB-10 — Final Shortlist Total NPV Savings versus EKPC Base Case

19. Financial Exhibit (807 KAR 5:001 Sectionl2)

Attachment A — Restated Mortgage and Security Agreement dated November 1, 2016,
between South Kentucky, United States of America Rural Utilities Service, National
Rural Utilities Cooperative Finance Corporation, and CoBank, ACB

Attachment B — Mortgage dated December 31, 2007, between South Kentucky Rural
Electric Cooperative Corporation and the City of Monticello, Kentucky

Attachment C — Existing Notes Outstanding
Attachment D — Balance Sheet

Attachment E — Statement of Operations
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AMENDMENT NO. 3 TO WHOLESALE POWER CONTRACT
BETWEEN EAST KENTUCKY POWER COOPERATIVE, INC. AND
SOUTH KENTUCKY RURAL ELECTRIC COOPERATIVE CORPORATION

This Agreement dated the 13th  dayof _ NOVEMBER , 2003, amends

the Wholesale Power Contract dated October 1, 1964 between East Kentucky Power

Cooperative, Inc. (hereinafter “Seller”) and _squry KENTUCKY RURAL ELECTRIC
COOPERATIVE CORPORATI(Hereinafter “Member”) as follows:

L Numerical Section 1 of the Wholesale Power Contract shall be amended
and restated to read in its entirety as follows:

1. General - The Seller shall sell and deliver to the Member and the Member shall
purchase and receive from the Seller all electric power and energy which shall be required to
serve the Member’s load, including all electric power and energy required for the operation of
the Member’s system. Notwithstanding the foregoing, the Member shall have the option, from
time to time, with notice to the Seller, to receive electric power and energy, from persons other
than the Seller, or from facilities owﬁed or leased by the Member, provided that the aggregate
amount of all members’ elections (measured in megawatts in 15-minute intervals) so obtained
under this paragraph shall not exceed five percent (5%) of the rolling average of Seller’s
coincident peak demand for the single calendar month with the highest peak demand occurring
during each of the 3 twelve month periods immediately preceding any election by the Member
from time to time, as provided herein and further provided that no Member shall receive more
than fifteen percent (15%) of the rolling average of its coincident peak demand for the single

calendar month with the highest average peak demand occurring during each of the 3 twelve



month periods immediately preceding any election by the Member from time to time, as

provided herein.

For any election made or cancelled under this Section, the following provisions shall
apply:

a. During any calendar year, the Member may make or cancel any such election or
elections by giving at least 90 days’ notice to the Seller with respect to any load or loads with an
average coincident peak demand (calculated in the same manner as provided in the preceding
paragraph) of 5.0 Megawatts or less, in the annual aggregate.

b. During any calendar year, the Member may make or cancel any such election or
elections by giving at least 18 months or greater notice to the Seller with respect to any load or
loads with an average coincident peak demand (calculated in the same manner as provided in the
preceding paragraph) of 5.0 Megawatts or more, in the annual aggregate

Upon the effective date of the Member’s cancellation of any such election under this
Agreement, the load or loads shall be governed by the all requirements obligations of the Seller
and the Member in this Section, and notice of same shall be provided to the Rural Utilities
Service (“RUS”) by the member. Such loads which are transferred to Seller’s all-requirements
obligations shall not thereafter be switched by Member to a different power supplier.

¢. Should any such election by Member involve the acquisition of new service territory
currently served by another power supplier or municipal utility, Member shall provide evidence
to Seller and RUS in the new Load Purchase Agreement that the acquired territory must be
served by the current power supplier as a condition of the acquisition of the new load.

Seller will provide transmission, substation, and ancillary services without



discrimination or adverse distinction with regard to rates, terms of service or availability of such
service as between power supplies under paragraphs above and Member will pay charges
therefore to Seller. Seller also agrees to allow, at Member’s sole cost and expense, such
additional interconnection as may be reasonably required to provide such capacity and energy as
contemplated in the above paragraphs.

Member will be solely responsible for all additional cost associated with the
exercise of elections under the above paragraphs including but not limited to administrative,
scheduling, transmission tariff and any penalties, charges and costs, imposed by the Midwest
Independent System Operator (“MISO”) or other authorities.

II. Section 10 of the Wholesale Power Contract shall be restated as Section 11 and
new Section 10 and Section 11 shall read in their entirety as follows:

10. Retail Competition - Seller and its subsidiaries, shall not, during the term of

this contract, without the consent of the Member, (i) sell or offer to sell electric power or energy
at retail within the Member’s assigned or expanded geographic area, if any, established by
applicable laws or regulations or (ii) provide or offer to provide retail electric service to any
person which is a customer of the Member.

11. Term — This Agreement shall become effective only upon approval in writing
by the Administrator and shall remain in effect until January 1, 2041, and thereafter until
terminated by either party’s giving to the other not less than six months’ written notice of its
intention to terminate. Subject to the provisions of Section 1 hereof, service hereunder and the
obligation of the Member to pay therefore shall commence upon completion of the facilities
necessary to provide service.

Executed the day and year first above mentioned.



EAST KENTUCKY POWER
COOPERATIVE, INC.

BY: ("0 o e s

Delno Toliiver
1Ts: CHAIRMAN OF THE BOARD
M -W_/

ATTEST, SECRETARY
sam Penn

SOUTH_KENTUCKY RURAL _ELECTRIC
COOPERATIVE CORPORATION

o W

ATTEST, SECRETARY

(H:Legal/misc/amend-3-wpc)



RESOLUTION

At a regular meeting of the Board of Directors of South Kentucky Rural Electric
Cooperative Corporation held at Somerset, Kentucky on January 15, 2004, the following
business was transacted:

A document entitled Third Amendment to Wholesale
Power Contract, as Amended, dated
with East Kentucky Power Cooperatlve Inc. was presented
This Amendment reaffirms two earlier Amendments, two
Supplemental Agreements and a Memorandum of
Understanding, and extends the term of the Wholesale
Power Contract from January 1, 2025 to January 1, 2041; in

~ addition to providing, for the first time, some flexibility in
the Cooperative’s obligation to secure all of its system

- power supply needs from EKPC, all in compliance with

* RUS Loan Policy and Requirements.

After discussion, a motion was made, seconded and passed
to approve this Third Amendment to Wholesale Power
Contract, as Amended, and authorize Allen Anderson, CEO
of the Corporation to execute same.
The foregoing is a true and exact copy of a resolution passed at a meeting called
pursuant to proper notice at which a quorum was present and which now appears on the
Minute Book of Proceedings of the Board of Directors of the cooperative and said

resolution has not been rescinded or modified.

Witness my hand this 15" day of January, 2004.

SECRETARY

JAN 1 9 2004



MEMORANDUM OF UNDERSTANDING AND AGREEMENT
REGARDING ALTERNATE POWER SOURCES

This Memorandum of Understanding and Agreement (“MOU&A”) is entered into and

effective as of this @ day of [ Tuly. ], 2015, by and between East Kentucky
Power Cooperative, Inc. (“EKPC™, and each of the following Member Distribution

Cooperatives (also referred to herein as “Owner Member”):

Member Distribution Cooperatives

Big Sandy Rural Electric Cooperative Corporation
Blue Grass Energy Cooperative Corporation
Clark Energy Cooperative, Inc.

Cumberland Valley Electric

Farmers Rural Electric Cooperative Corporation
Fleming-Mason Energy Cooperative

Grayson Rural Electric Cooperative Corporation
Inter-County Energy Cooperative Corporation
Jackson Energy Cooperative Corporation
Licking Valley Rural Electric Cooperative
Corporation

Nolin Rural Electric Cooperative Corporation
Owen Electric Cooperative, Inc.

Salt River Electric Cooperative Corporation
Shelby Energy Cooperative, Inc.

South Kentucky Rural Electric Cooperative
Corporation

Taylor County Rural Electric Cooperative
Corporation

Factual Recitals

0.1  Each Owner Member is an electric cooperative, organized under the laws of the
State of Kentucky, engaged in the business of supplying and distributing electric power and
energy to its members within a certain service area, for which business the Owner Member
operates an electric distribution system, among other operations.

0.2  EKPC is a generation and transmission cooperative corporation, organized under
the laws of the State of Kentucky, which is owned by its Owner Members, which are certain
electric cooperatives operating in the State of Kentucky (“Owner Members”).

0.3  EKPC and each Owner Member are parties to a Wholesale Power Contract, dated
October 1, 1964, as amended, pursuant to which (among other things) EKPC sells and delivers to
that Owner Member, and that Owner Member purchases and receives, electric power and energy
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required for the operation of the Owner Member’s electric system. Such Wholesale Power
Contracts are identical in all material respects, except for the identification of the respective
Owner Member that is a party to each such agreement. A reference herein to “Wholesale Power
Contract” refers to each and every such agreement.

0.4  As of October 23, 2003, each Wholesale Power Contract was amended by the
execution of that certain amendment designated and known as “Amendment No. 3” thereto, to
provide, among other things, for the obtaining by the subject Owner Member of electric power
and energy from sources other than EKPC for use in operating the Owner Member’s electric
system, subject to certain limitation and required procedures set forth therein. Except for the
identification of the respective Owner Member that is a party to each such Amendment No. 3, all
of such amendments are identical. A reference herein to “Amendment No. 3” refers to each and

every such amendment.

0.5 EKPC and certain Owner Members have, in the past, disagreed on the
interpretation of some provisions of Amendment No. 3 and, therefore, to the Wholesale Power

Contract as amended thereby.

0.6 The Owner Members each have a keen interest in pursuing or investigating
opportunities to develop or otherwise obtain and use sources of electric power and energy other
than EKPC. Such non-EKPC sources are hereinafter referred to as “Alternate Sources” and
further defined in Section 2(A) below.

0.7  EKPC and each Owner Member each desire to avoid litigation over the provisions
of the Wholesale Power Contract that pertain to Alternate Sources, and thereby avoid the costs
and uncertainty of such litigation.

Now THEREFORE, in consideration of the mutual covenants, understandings, and
undertakings set forth herein, each of the Owner Members and EKPC, agree as follows:

Understandings, Stipulations, and Agreements

i Term

(A) This MOU&A shall become effective on the date first written above and shall
continue in effect until the termination of the Wholesale Power Contract. If the Wholesale
Power Contract between EKPC and one of the Owner Members terminates before the other
Wholesale Power Contracts, then this MOU&A shall terminate with respect to that Owner
Member, but shall remain in effect with respect to the other Owner Members.

2 Scope

(A) The purpose of this MOU&A is to memorialize EKPC’s and the Owner
Members’ mutually agreed interpretation of Amendment No. 3 with respect to Alternate Sources.
Except as provided in Section 2(B), an “Alternate Source” is any generating resource that is
owned (directly or indirectly, in whole or in part) or controlled (directly or indirectly, in whole or
in part) by an Owner Member, regardless of whether the resource is connected to the Owner

# D
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Member’s distribution system, or any power purchase arrangement under which an Owner
Member purchases capacity or energy (or both), if such generating resource or power purchase
arrangement is used to serve any portion of the Owner Member’s load.

(B) A generating resource that meets the definition of a “Behind the Meter Source” as
set forth in Section 4(A)(v)(a) that is used by a Member solely to provide energy to serve
interruptible retail load during times when service for such load through PJM has been
interrupted pursuant to the load’s participation in PJM’s demand response program will not be
considered an “Alternate Source” subject to the requirements of this MOU&A. If an Owner
Member desires to use such a generating resource at any other time, the Owner Member must
comply with the requirements of this MOU&A with respect to that generating resource.

(C)  Nothing in this MOU&A is intended to modify any of the express provisions of
Amendment No. 3. During the term of this MOU&A, neither EKPC nor any Owner Member
shall assert that this MOU&A is invalid for the reason that it is contrary to or inconsistent with
the Wholesale Power Contract. In the event of an actual conflict between the Wholesale Power
Contract, as amended, including by Amendment No. 3, and this MOU&A, the Wholesale Power
Contract, as amended, including by Amendment No. 3, shall control.

3. Maximum Permissible Demand Reduction.

(A)  The maximum demand reduction that an Owner Member can obtain through the
use of Alternate Sources shall be determined as follows:

) All demand measurements, whether of EKPC aggregate demand or an
Owner Member’s demand, called for in this Section 3 shall be measured in
megawatts in 15-minute intervals and shall be adjusted to include any
interruptible load that was interrupted at the time of measurement.

(i)  If in connection with its acquisition of new service territory the Owner
Member provides evidence to EKPC and the RUS in the related
acquisition agreement that the acquired service territory must continue to
be served by the current power supplier as a condition of the acquisition,
the acquired service territory may be supplied by such current power
supplier for so long as is required under the terms of such acquisition
agreement. Until such supply from the current power supplier is
terminated, the load of such acquired service territory shall not be included
in the calculations of the 5% and 15% limitations set forth below in this
Section 3 applicable to the Owner Member that acquired the service
territory or any other Owner Member. From and after the termination of
such supply from the current power supplier, the load of such acquired
service territory (including such load during the three (3) twelve-month
(12-month) periods immediately preceding the date of termination of such
supply from the current power supplier) shall be included in calculations
of the 5% and 15% limitations set forth below in this Section 3 applicable
to the Owner Member or any Other Member.

-3
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(iii)

(iv)

)

If, at the time the Owner Member submits an election notice pursuant to
Section 4, the aggregate amount of all Owner Members’ loads being
served with Alternate Sources (including the load proposed to be served
by the Owner Member’s new Alternate Source) would be less than two
and one half percent (2.5%) of the rolling average of EKPC’s coincident
peak demand for the single calendar month with the highest peak demand
occurring during each of the three (3) twelve-month (12-month) periods
immediately preceding the date the Owner Member delivers such election
notice, the Owner Member’s aggregate demand reduction from Alternate
Sources (including the demand reduction from the proposed new Alternate
Source) may not exceed 15% of the rolling average of the Owner
Member’s coincident peak demand for the single calendar month with the
highest average peak demand occurring during each of the three (3)
twelve-month (12-month) periods immediately preceding the date the
Owner Member delivers such election notice. If this 15% threshold would
be exceeded, the Alternate Source shall not be permitted unless the load
proposed to be served by it is reduced such that this 15% threshold is not

exceeded.

If, at the time the Owner Member submits an election notice pursuant to
Section 4, the aggregate amount of all Owner Members’ loads being
served with Alternate Sources (including the load proposed to be served
by the Owner Member’s new Alternate Source) would be equal to or
greater than two and one half percent (2.5%) of the rolling average of
EKPC’s coincident peak demand for the single calendar month with the
highest peak demand occurring during each of the three (3) twelve-month
(12-month) periods immediately preceding the date the Owner Member
delivers such election notice, the Owner Member’s aggregate demand
reduction from Alternate Sources (including the demand reduction from
the proposed new Alternate Source) may not exceed five percent (5%) of
the rolling average of the Owner Member’s coincident peak demand for
the single calendar month with the highest average peak demand occurring
during each of the three (3) twelve-month (12-month) periods immediately
preceding the date the Owner Member delivers such election notice. If this
five percent (5%) threshold would be exceeded, the Alternate Source shall
not be permitted unless the load proposed to be served by it is reduced
such that this five percent (5%) threshold is not exceeded.

If, at the time the Owner Member submits an election notice pursuant to
Section 4, the aggregate amount of all Owner Members’ loads being
served with Alternate Sources (including the load proposed to be served
by the Owner Member’s new Alternate Source) would be greater than five
percent (5%) of the rolling average of EKPC’s coincident peak demand
for the single calendar month with the highest peak demand occurring
during each of the three (3) twelve-month (12-month) periods immediately
preceding the date the Owner Member delivers such election notice, the
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(vi)

Alternate Source shall not be permitted unless the load proposed to be
served by it is reduced such that this five percent (5%) threshold is not

exceeded.

The term of any Alternate Source (inclusive of any renewal options),
whether the Alternate Source is a generating facility owned or controlled
by the Owner Member or a contract with a third party, shall not exceed
twenty (20) years.

(a) Any Alternate Source that is a contract in effect at the time
when the 2.5% threshold defined in Section 3(A)(iii) is reached
will be honored for the remaining term of the contract (without
exercise of any renewal option). However, if at the end of the
existing contract’s term that was in effect when the 2.5% threshold
was reached, the 2.5% threshold continues to be reached or is
exceeded, and the Owner Member’s aggregate amount of Alternate
Source elections then exceeds the 5% threshold defined in Section
3(A)(iv), then the Alternate Source contract may not be renewed
unless the Owner Member reduces the aggregate amount of the
Owner Member’s load served by Alternate Sources such that the
aggregate amount of the Owner Member’s load served by
Alternate Sources (taking into account the renewal of the contract)
does not exceed the 5% threshold set forth in Section 3(A)(iv).
The Owner Member may meet this requirement by using demand
reduction available to another Owner Member, in accordance with

Section 3(B).

(b)  Any Alternate Source that is a generating facility owned or
controlled by the Owner Member that is in effect when the 2.5%
threshold defined in Section 3(A)(iii) is reached will be honored
for the remaining term of the Alternate Source as set forth in the
notice provided under Section 4(A).

Demand reduction available to one Owner Member may be used by another

Owner Member if those two Owner Members so agree; provided, however, that in no event may
a new Alternate Source proposed by an Owner Member in an election notice pursuant to Section

4 be approved if:

®

the aggregate amount of all Owner Members’ loads being served with

Alternate Sources (including the load proposed to be served by the Owner Member’s new
Alternate Source) would be greater than five percent (5%) of the rolling average of
EKPC’s coincident peak demand for the single calendar month with the highest peak
demand occurring during each of the three (3) twelve-month (12-month) periods
immediately preceding the date the Owner Member delivers such election notice; or
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(i)

the aggregate amount of the Owner Member’s load being served by
Alternate Sources (including the load proposed to be served by the Owner Member’s new
Alternate Source) would be greater than fifteen percent (15%) of the rolling average of
the Owner Member’s coincident peak demand for the single calendar month with the
highest average peak demand occurring during each of the three (3) twelve-month (12-

month) periods immediately preceding such notice.

4. Alternate Source Notices

A

In order for an Owner Member to reduce its purchases from EKPC by using
electric power and energy from an Alternate Source, that Owner Member shall have provided
EKPC with prior written notice of such reduction in accordance with the procedures and
requirements set forth herein. Each such notice hereunder (an “Alternate Source Notice”) shall

set forth the following information regarding the subject Alternate Source:

20052924.7
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(i1)

(iii)

(iv)

™)

the term during which the Alternate Source will be used to reduce
the Owner Member’s purchases from EKPC under the Wholesale
Power Contract, including the date on which such use will begin,
and the length of time during which such use will continue, which
length may not exceed 20 years (including any renewal options for
an Alternate Source that is a contract with a third party);

the maximum electrical capacity, in kW, to be available from the
Alternate Source and the corresponding amount of reduction in
demands to be served by EKPC as a result of the use of the
Alternate Source, appropriately taking into account expected
losses, if any;

a general description of the nature of the Alternate Source and the
primary generating facilities from which the subject electric power
and energy will be produced;

the approximate, expected pattern of use or dispatching of the
Alternate Source and the corresponding pattern of hourly
reductions in energy to be purchased by the Owner Member from
EKPC; and

a designation of whether the Alternate Source will be:

(a) interconnected to the Owner Member’s distribution
system (and not to any transmission system) and will not
produce energy in any hour in excess of the Owner
Member’s load at the Related EKPC Point of Delivery.
Such Alternate Sources are referred to in this MOU&A as
“Behind the Meter Sources”. The “Related EKPC Point
of Delivery” with respect to any Alternate Source is the
point of delivery under the Owner Member’s Wholesale
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Power Contract through which energy purchased from
EKPC would be used to serve the load served by the
Alternate Source if the Alternate Source did not exist;

(b)  interconnected or delivered to EKPC’s or another
entity’s transmission system; or

(©) interconnected to the Owner Member’s distribution
system and will produce energy that exceeds the Owner
Member’s load at the Related EKPC Point of Delivery.

(B)  Except as provided in Section 4(C) below, each Alternate Source Notice shall be
provided to EKPC in writing at least eighteen (18) months prior to the date on which the use of
the subject Alternate Source is to begin.

(C)  For each Alternate Source having a noticed demand reduction of 5,000 kW or
less, the required prior written notice may be provided to EKPC up to, but not later than ninety
(90) days prior to the date on which the Owner Member intends to begin using that Alternate
Source.

(D) An Owner Member may change or cancel an Alternate Source Notice only by
providing to EKPC prior written notice of such change or cancellation, as follows: If after three
years of operation an Alternate Source has a three-year rolling average peak capacity less than
the maximum capacity set forth in the initial Alternate Source Notice, the Owner Member may
reduce the maximum capacity of such Alternate Source by providing written notice to EKPC.
Any such reduction shall not change the term or other characteristics of the Alternate Source.
Ninety (90) days’ prior written notice of any other change or any cancellation shall be required
for an Alternate Source having an associated demand reduction of 5,000 kW or less. Otherwise,
eighteen (18) months’ prior written notice to EKPC of a change or cancellation shall be required.
If any change is made to the demand reduction amount of an Alternate Source, the thresholds
provided in Section 3 will be re-calculated as of the date the notice of change is submitted.

(E) If the Owner Member does not implement an Alternate Source within six (6)
months after the date set forth in its notice for commencement of deliveries from the Alternate
Source, the Owner Member may not implement the Alternate Source without re-submitting the
notice required under this Section 4 and such notice shall be subject to re-calculation of the
thresholds provided in Section 3 as of the date of such re-submitted notice. During the six (6)
month period described in this Section (E), EKPC shall continue to serve the load intended to be
served by the Alternate Source through sales of power and energy to the Owner Member under
its Wholesale Power Contract.

5. Development and Use of Alternate Sources

(A) During the noticed term of use of that Alternate Source, it shall be the
responsibility of the Owner Member to use commercially reasonable efforts to develop or
otherwise acquire the subject Alternate Source so that such source may be used to supply a
portion of the Owner Member’s requirements beginning on the noticed date. EKPC shall use

o
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commercially reasonable efforts to cooperate with and assist the Owner Member in its
development or acquisition; provided that EKPC shall not be required to make out-of-pocket
expenditures or provide or facilitate financing for any Alternate Source.

(B)  Except as otherwise agreed to by EKPC and an Owner Member, the owning
Owner Member shall use commercially reasonable efforts to operate, maintain, and dispatch the
facilities comprising each of its Alternate Sources (or to cause such operation, maintenance, and
dispatching) so as to reduce the maximum electrical demand placed on EKPC’s system by the
corresponding noticed demand reduction.

(C) With respect to each noticed Alternate Source of an Owner Member, the
obligations set forth in the foregoing two paragraphs shall continue until the end of the noticed
term of the Alternate Source; provided, however, that such term may be shortened or lengthened
at any time by the Owner Member by providing to EKPC prior written notice of such change, as
follows: For each such change, ninety (90) days’ prior written notice of such change shall be
required for an Alternate Source having an associated demand reduction of 5,000 kW or less.
Otherwise, eighteen (18) months’ prior written notice to EKPC of such change shall be required.

(D) Other requirements for Behind the Meter Sources are as follows:

@) To the extent that the Alternate Source does not deliver capacity or energy
sufficient to serve the actual load of the Owner Member intended to be served by the
Alternate Source, EKPC will charge the Owner Member for capacity and energy at the
rates for electric service provided under the Wholesale Power Contract.

(ii)  The Owner Member must provide to EKPC information regarding the
expected generation from the Behind the Meter Source, including planned and unplanned
outages, as needed by EKPC so that EKPC can include such information in its schedules
of load submitted to PJM and minimize to the extent reasonably practicable any PJM
penalties for deviations in load attributable to differences between the estimated and
actual generation from the Behind the Meter Source.

(iii)  The Alternate Sources will be metered with revenue class meters.

(E)  Other requirements for Alternate Sources interconnected or delivered to EKPC’s
or another entity’s transmission system are as follows:

@A) To the extent that the Alternate Source does not deliver capacity or energy
sufficient to serve the actual load of the Owner Member intended to be served by the
Alternate Source, EKPC will charge the Owner Member for capacity and energy as
provided in this MOU&A, and not at the rates for electric service provided under the
Wholesale Power Contract. EKPC will purchase amounts of replacement capacity and
energy based on the historical amounts of capacity and energy provided by the Alternate
Source.

(ii) The Owner Member must provide to EKPC a day-ahead schedule of
generation. EKPC will work with the Owner Member to develop the day-ahead schedule.
-8-
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(iii)  The day-ahead schedule of load to be served by the Alternate Source will
be deemed to equal the day-ahead generation schedule of the Alternate Source.

(iv) EKPC will pass through to the Owner Member all revenues, credits and
charges from PJM associated with the Alternate Source, including without limitation PIM
day-ahead and real-time energy market revenues, charges and credits, PJM capacity
market revenues, charges and credits, PJM operating reserve revenues, credits and
charges, and PJM operating services necessary to serve the load served by the Alternate
Source (i.e. capacity, energy, ancillary services (including operating reserves), NITS
transmission, RTEP, etc.).

(v)  The Alternate Sources will be metered with revenue class meters.

(vi)  The Owner Member will pay an administrative fee to EKPC to cover the
increased operation and administrative costs.

(vii) PJM market participant activities for the Alternate Source and related load
will be managed by EKPC or EKPC’s agent. The Owner Member shall pay EKPC a
non-discriminatory, cost-based fee for such PJM market participant services, which shall
be performed in accordance with good utility practices. Any dispute regarding such fee
shall be submitted to the Kentucky Public Service Commission for a determination of the
appropriate fee.

(F)  Other requirements for Alternate Sources interconnected to an Owner Member’s
distribution system that produce energy that exceeds the Owner Member’s load at the Related
EKPC Point of Delivery shall be developed based on the requirements set forth above in
Sections 5(D) and 5(E).

6. Other Matters.

(A) EKPC shall not be entitled to charge any Owner Member for so-called “stranded
costs” related to the Owner Member’s implementation of its rights to use Alternate Sources. As
a result, to the extent that an Owner Member’s use of Alternate Sources reduces its billing
demands under EKPC’s rates under the Wholesale Power Contract as in effect from time to time,
EKPC shall not be entitled to charge any special rate or charge to the Owner Member attributable
to such billing demand reduction. EKPC will, however, be entitled to continue to set its rates for
all Owner Members under the Wholesale Power Contracts to produce revenues that are sufficient
to cover all of its costs, in accordance with the Wholesale Power Contracts.

(B) EKPC covenants and agrees to revise or rescind existing Board Policies so that its
Board Policies are consistent with this MOU&A.

(C)  This Agreement may be executed in counterpart, which shall be deemed an
original, but all of which together shall constitute one and the same instrument.
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South Kentucky
200 Elecrric Avenue
R E C C ﬁﬁiﬁf ?(1‘;)42501

ATouchstone Energy"Cooperarive &

Dennis Holt
Interim CEO
Phone (606) 6784121

BOARD RESOLUTION

WHEREAS, South Kentucky Rural Electric Cooperative Corporation is one of sixteen (16) owner-
members of East Kentucky Power Ccoperative, Inc. (“East Kentucky Power"); and,

WHEREAS, South Kentucky Rural Electric Cooperative Corporation is a signatory of that certain
Wholesale Power Contract with East Kentucky Power dated October 1, 1964, as amended, which requires,
among other things, that South Kentucky Rural Electric Cooperative Corporation purchase all of its power
requirements from East Kentucky Power; and,

WHEREAS, the owner-members of East Kentucky Power are signatories to virtually identical
Wholesale Power Contracts with East Kentucky Power; and,

WHEREAS, South Kentucky Rural Electric Cooperative Corporation and the other fifteen (15) owner-
members of East Kentucky Power are signatories to a third amendment of the Wholesale Power Contract
executed in 2003 (*Amendment Three"), which provides, under certain circumstances and within certain
limitations, for an exception to the Wholesale Power Contract allowing owner-members of East Kentucky Power
to purchase power from third-party providers (“Alternate Source”); and,

WHEREAS, South Kentucky Rural Electric Cooperative Corporation and the other 15 owner-members
comprising East Kentucky Power are signatories to a Memorandum of Understanding and Agreement
Regarding Alternate Power Sources (“Memorandum of Understanding”) dated July 24, 2015, which is meant to
clarify the terms and conditions of Amendment Three to the Wholesale Power Contract; and,

WHEREAS, under the provisions of the Memorandum of Understanding, South Kentucky Rural
Electric Cooperative Corporation may currently purchase up to 58 Megawatts of power from an Alternate
Source; and,

WHEREAS, as a resuit of a Request for Proposals authorized by its Board of Directors, South
Kentucky Rural Electric Cooperative Corporation has received bids from several power marketers and other
power suppliers for the provision and fumishing of long-term fixed-price power and & financial capacity hedge;

WHEREAS, following a comprehensive analysis of the bids received conducted in coordination with
South Kentucky Rural Electric Cooperative Corporation’s retained consultant, EnerVision, Inc., it is clear that the
58 Megawatts of power sought by South Kentucky Rural Electric Cooperative Corporation is currently being
offered at an all-in cost less than the wholesale cost currently being charged, and projected in the future to be
charged, by East Kentucky Power; and,

WHEREAS, by Resolution dated November 9, 2017, the Board of Directors of South Kentucky Rural
Electric Cooperative Corporation approved and authorized the giving of due and proper notice by Dennis Holt,
Interim President and Chief Executive Officer, to East Kentucky Power that South Kentucky Rural Electric
Cooperative Corporation intended to purchase 58 Megawatts of power from the PJM Interconnection, LLC
market beginning on or about June 1, 2019 for a period of 20 years; and,

WHEREAS, South Kentucky Rural Electric Cooperative Corporation gave such notice to East
Kentucky Power on November 29, 2017; and,



WHEREAS, in the Resolution dated Novemnber 9, 2017, the Board of Directors of South Kentucky
Rural Eleciric Cooperative Corporation further directed and authorized its executive management and legal
counsel to take all necessary and appropriate actions to negotiate and conclude a commercial contract with
Morgan Stanley Capital Group, Inc. for the fumishing of the 58 Megawatts of Alternate Source power and a
financial capacity hedge; and,

WHEREAS, the Board of Directors of South Kentucky Rural Electric Cooperative Corporation has been
fully briefed on the essential terms of the described commercial contract package along with the Net Present
Value savings anticipated to be realized from the transaction which range from approximately _to
$-‘.; possible risks of the transaction, issues pertaining to membership in PJM, and other matters
important to the Board of Directors’ analysis of cost/risk versus benefit/reward; and,

WHEREAS, after commencing all aspects of the comprehensive analysis of the transaction provided
by executive management, legal counsel and its retained consultant, the Board of Directors of South Kentucky
Cooperative Corporation believes that entering into the described commercial transaction with Morgan Stanley
Capital Group, Inc. is clearly in the best interests of its retail-members and of the corporation;

NOW, THEREFORE, BE IT RESOLVED that the Board of Directors of South Kentucky Rural Electric
Cooperative Corporation approves and authorizes Dennis Holt, Interim President and Chief Executive Officer, to
take all necessary and appropriate action to bind the corporation by entering into a commercial contract with
Morgan Stanley Capital Group, Inc., with Morgan Stanley (the parent of Morgan Stanley Capital Group, Inc.)
acting as Guarantor, for the 7x24x365 provision of 58 Megawatts of electric power for 20 years, beginning June
1, 2019, at a fixed price of SlMWh, and for a financial capacity hedge of 68 Megawatts (which includes a
reserve requirement) for a period of 18 years, beginning June 1, 2021, at a price of $fliMW-day, and other
related terms and conditions which are contained in the Firm Physical Energy and Financial Capacity
Confirmations which are attached and incorporated into this Board Resolution; and,

BE IT FURTHER RESOLVED that Dennis Holt, Interim President and Chief Executive Officer is duly
vested with the authority to execute any and all documents of any kind or nature which are necessary to close
this commercial transaction and effectuate the intentions and directions of the Board of Directors of South
Kentucky Rural Electric Cooperative Corporation; and,

BE IT FURTHER RESOLVED that executive management and legal counsel shall proceed with all
haste and diligence to prepare, file and obtain all necessary federal and state regulatory approvals, including
any approvals from South Kentucky Rural Electric Cooperative Corporation’s lenders and the Kentucky Public
Service Commission; and that the underlying transaction herein described be fully conditioned upon receipt of
all such approvals.

SECRETARY
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South Kentucky s e

Dennis Holt
[nterim CEQ P.O. Box 910
Phone (606) 6784121 R E ( ( Somerset KY 42502

ATouchstone Energy’Cooperatwe

November 28, 2017

Mr. Anthony S. Campbell

President and Chief Executive Officer
East Kentucky Power Cooperative, Inc.
4775 Lexington Road

P.O. Box 707

Winchester, Kentucky 40392-0707

Dear Mr. Campbell,

Pursuant to the provisions of Amendment No. 3 to the Wholesale Power Contract
between East Kentucky Power Cooperative, Inc. (“EKPC™), and South Kentucky Rural Electric
Cooperative Corporation (“South Kentucky”) dated November 13, 2003 (“Amendment 3”), and
the Memorandum of Understanding and Agreement Regarding Alternate Power Sources,
between EKPC and the 16 Owner Members of EKPC including South Kentucky, dated July 15,
2015 (*MOU™), South Kentucky does hereby provide the following notice of its election to
reduce its purchases of electric power from EKPC and replace same with electric power
furnished from an Alternate Source.

According to the provisions of Section 4(A) of the MOU there are five (5) primary
procedures and requirements for the content of this notice; in compliance with these provisions,
South Kentucky provides the required information with respect to its Alternate Source election
immediately following each listed item.

(i) the term during which the Alternate Source will be used to reduce the Owner
Member's purchases from EKPC under the Wholesale Power Contract, including the
date on which such use will begin, and the length of time during which such use will
continue, which length may not exceed 20 years (including any renewal options for
an Alternate Source that is a contract with a third party)

The Alternate Source (which is further described below) will be used to
supply 58 MW’s of South Kentucky’s power requirements outside of and
separate from the Wholesale Power contract between South Kentucky RECC
and East Kentucky Power Cooperative for a term of 20 years commencing at
12:00 a.m. (EST) on June 1, 2019.

(ii) the maximum electrical capacity, in kW, to be available from the Alternate
Source and the corresponding amount of reduction in demands to be served by



EKPC as a result of the use of the Alternate Source, appropriately taking into
account expected losses, if any

The maximum electrical capacity to be available from the Alternate Source,
and the corresponding amount of reduction in demands to be served by
EKPC as a result of the use of the Alternate Source, is 58,000 kW.

(iii) a general description of the nature of the Alternate Source and the primary
generating facilities from which the subject electric power and energy will be
produced

The Alternate Source shall be in the form of South Kentucky RECC
becoming a PJM member and purchasing energy, capacity, transmission and
services required by PJM policies from the PJM market.

(iv) the approximate, expected pattern of use or dispatching of the Alternate Source
and the corresponding pattern of hourly reductions in energy to be purchased by the
Owner Member from EKPC

The Alternate Source will supply the 58,000 KW of energy all hours of each
year of the 20 year term, by purchasing same from the PJM wholesale
market.

(v) a designation of whether the Alternate Source will be:

(a) interconnected to the Owner Member’s distribution system (and not to any
transmission system) and will not produce energy in any hour in excess of the
Owner Member’s load at the Related EKPC Point of Delivery. Such Alternate
Sources are referred to in this MOU&A as “Behind the Meter Sources”. The
“Related EKPC Point of Delivery” with respect to any Alternate Source is the
point of delivery under the Owner Member's Wholesale Power Contract through
which energy purchased from EKPC would be used to serve the load served by the
Alternate Source if the Alternate Source did not exist;

(b) interconnected or delivered to EKPC'’s or another entity’s transmission system;
or

(c) interconnected to the Owner Member's distribution system and will produce
energy that exceeds the Owner Member's load at the Related EKPC Point of
Delivery.

The Alternate Source will be: (b) interconnected or delivered to EKPC’s or another
entity’s transmission system.



South Kentucky remains proud to be an Owner-Member of EKPC and looks forward to
working with its leadership and others in effectuating the terms of the Wholesale Power
Agreement, as amended, and the MOU.

I appreciate your time and attention to this matter, and please do not hesitate to contact
me with any questions or concerns.

Sincerely Yours,

£ prmis Tl
Dennis Holt
Interim President and
Chief Executive Officer

South Kentucky Rural
Electric Cooperative Corporation
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Execution

MASTER POWER PURCHASE AND SALE AGREEMENT

COVER SHEET

This Master Power Purchase and Sale Agreement (“Master Agreement”) is made as of the following date:
December 18, 2017 (“Effective Date™). The Master Agreement, together with the exhibits, schedules and
any written supplements hereto, the Party A Tariff, if any, the Party B Tariff, if any, any designated collateral,
credit support or margin agreement or similar arrangement between the Parties and all Transactions
(including any confirmations accepted in accordance with Section 2.3 hereto) shall be referred to as the

“Agreement.” The Parties to this Master Agreement are the following:

South Kentucky Rural Electric Cooperative
Corporation (“Party A” or “SKRECC”)

All Notices:

Street: 200 Electric Avenue
P.O.Box 910

City: Somerset
State: Kentucky
Zip: 42502

Attn: Vice President, Finance
Phone: 606-451-4337

Facsimile: 606-451-4103

Duns: 006946214

Federal Tax ID Number: 61-0344362

Invoices:
Attn: Vice President of Finance
Phone: 606-451-4337
Facsimile: 606-451-4103
Email: PPAAdmin@skrecc.com

Scheduling:
Attn: Vice President of Operations

Phone: 606-678-4121
Facsimile: 606-451-4103
Email: PPAAdmin@skrecc.com

Payments:

Attn: Vice President of Finance
Phone: 606-451-4337
Facsimile: 606-451-4103
Email: PPAAdmin@skrecc.com

Wire Transfer:
BNK: Cumberland Security Bank
ABA:
ACCT:

Morgan Stanley Capital Group Inc. (“Party B”)

All Notices:

Commodities Dept. — 3rd Floor
1585 Broadway

City: New York
State: NY
Zip: 10036

Attn: Power Manager

Phone: (914) 225-1500

Facsimile:

Duns: 130198013

Federal Tax ID Number: 13-3200368

Invoices:
Attn: Commodities Settlements
Phone: (443) 627-6673
Facsimile: N/A
Email: commodpsg@morganstanley.com

Scheduling:
Attn: 24-hour Scheduling in US:
Phone: (914) 225-1500

Pre-scheduling:
(914) 225-1501
24-hour Scheduling in Vancouver:
(604) 658-8120
Facsimile: (212) 507-4821
Email: schedulers@morganstanley.com

Payments:
Attn: Commodities Settlements

Phone: (443) 627-6673
Facsimile:

Email: commodpsg@morganstaniey.com

Wire Transfer:
BNK: t International NY
ABA:
ACCT:
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Credit and Collections:
Attn; Vice President of Finance
Phone: 606-451-4337
Facsimile: 606-451-4103

Collateral:

Attn: Vice President of Finance
Phone: 606-451-4337
Facsimile: 606-451-4103

Email: PPAAdmin@skrecc.com

With additional Notices of an Event of Default or
Potential Event of Default to:

Attn; Mark David Goss, General Counsel

Phone: (859) 368-7740

Facsimile: N/A

Email: mdgoss@gosssamfordlaw.com

Credit and Collections:
Attn: Credit Manager—Commodities
Phone: (212) 762-2680
Facsimile: (212) 762-0344

Collateral:

Attn: Collateral Management
Phone: (212) 761-0933

Facsimile: N/A

Email: Nycolll @morganstanley.com

With additional Notices of an Event of Default or
Potential Event of Default to:

Attn: Morgan Stanley Capital Group Inc.

1585 Broadway

New York, New York 10036-8293

Attention: Close-out Notices

Phone:

Facsimile:

With a mandatory copy to:

Facsimile No.: (212) 507-4622

The Parties hereby agree that the General Terms and Conditions are incorporated herein, and to the following
provisions as provided for in the General Terms and Conditions:

Party A Tariff Tariff N/A

Dated Docket Number

Party B Tariff Tariff Market Based Rate Tariff Dated 11/8/94 Docket Number ER94-1384-000

Article Two

Transaction [x] Optional provision in Section 2.4. Ifnot checked, inapplicable.

Terms and
Conditions

Article Four

Remedies for  [x] Accelerated Payment of Damages. If not checked, inapplicable.

Failure to
Deliver or
Receive

Article Five [x] Cross Default for Party A:

Events of [x] Party A:
Default;
Remedies
[] Other Entity:
[x] Cross Default for Party B:

[] Party B:

Cﬁis Deiault Amount

Cross Default Amount:

Cross Default Amount
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[x] Other Entity: Morgan Stanley Wmmt

5.6 Closeout Setoff
[x] Option A (Applicable if no other selection is made.)

[] Option B — Affiliates shall have the meaning set forth in the Agreement unless otherwise
specified as follows:

[l Option C (No Setoff)

Article Eight 8.1 Party A Credit Protection:
Credit and (a) Financial Information:
l({lolla!:eral [] Option A
1 [x] Option B Specify: Financia
[1 OptionC Specify:
(b) Credit Assurances:
[x] Not Applicable
[1 Applicable
(c) Collateral Threshold:

[1 Not Applicable
[x] Applicable

If applicable, the provisions of Section 8.1(c) of the Agreement shall be replaced by the provisions
of the Collateral Annex

(d) Downgrade Event:

[x] Not Applicable
[1 Applicable

If applicable, complete the following:

[1 Itshall be a Downgrade Event for Party B if Party B’s Credit Rating (or Party B
Guarantor’s Credit Rating (if applicable) falls below

“BBB” (or its equivalent) from S&P or
“Baa2” from Moody’s or
if Party B (or Party B’s Guarantor) is not rated by either S&P or Moody’s

[] Other:
Specify: Material adverse change in financial condition of Party B.

(e) Guarantor for Party B: Morgan Stanley, a Delaware corporation
Guarantee Amount: Unlimited.
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8.2 Party B Credit Protection:
(a) Financial Information:

[x] Option A
[1 OptionB Specify:
[1 OptionC Specify:

(b) Credit Assurances:

[x] Not Applicable
[1 Applicable

(c) Collateral Threshold:

[] Not Applicable
[x] Applicable

If applicable, the provisions of Section 8.2(c) of the Agreement shall be replaced by the provisions
of the Collateral Annex

(d) Downgrade Event:

[x] Not Applicable
[1 Applicable

If applicable, complete the following:
[x]

[] Other:
Specily:

(e) Guarantor for Party A: N/A
Guarantee Amount: N/A

Article Ten
Confidentiality [x] Confidentiality Applicable If not checked, inapplicable.
Schedule M
[] Party A is a Governmental Entity or Public Power System
[] Party B is a Governmental Entity or Public Power System
[1 Add Section 3.6. If not checked, inapplicable
[1 Add Section 8.6. If not checked, inapplicable
Other
Changes Article One shall be amended as follows:

e Section 1.1, “Affiliate” shall be amended by adding the following at the end thereof: “; provided,
however, that in the case of Party A, the term “Affiliate” shall not include Morgan Stanley

Derivative Products Inc.”

Section 1.11, “Costs”, shall be amended by inserting the following after the word “Party” in the
third line: “, after using commercially reasonable efforts to mitigate costs,”.
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Section 1.12, “Credit Rating”, is amended by replacing the word “issues” in the fourth line with
the word “issuer.”

Section 1.23, “Force Majeure”, is amended by (1) in the first sentence, deleting “anticipated” and
inserting “reasonably foreseeable”; (2) in the second sentence, inserting the following after the
word “hereunder” in clause (ii): “or Buyer’s ability to obtain the Product at a more advantageous
price or advantageous terms and conditions from a third party supplier”; (3) in the first sentence,
inserting the following after the word “Price” in clause (iv): “or on more advantageous terms and
conditions to another purchaser.”; and (4) insert the word “two” before “foregoing factors” in the
next to last sentence.

Section 1.27, “Letter of Credit”, shall be deleted in its entirety and replaced with the following:

“1.27 “Letter of Credit” means an irrevocable, transferable, standby letter of credit, issued by a
major U.S. commercial bank or the U.S. branch office of a foreign bank or a financial institution
with a Credit Rating of at least (a) "A-" by S&P and "A3" by Moody's, if such entity is rated by
both S&P and Moody’s or (b) "A-" by S&P or "A3" by Moody’s, if such entity is rated by either
S&P or Moody’s but not both, and (c) assets of at least $10,000,000,000. The Letter of Credit
must be substantially in a form acceptable to the Party in whose favor the letter of credit is issued,
with such changes to the terms in that form as the issning bank may require and as may be
reasonably acceptable to the beneficiary thereof. Costs of a Letter of Credit shall be borne by the
applicant for such Letter of Credit.”

Section 1.50, “Recording”, shall be amended by changing “Section 2.4” to “Section 2.5”.

Section 1.51, “Replacement Price”, shall be amended by (1) adding the phrase “for delivery”
immediately before the phrase “at the Delivery Point” in the second line; and (2) deleting the
phrase “at Buyer's option” from the fifth line and replacing it with the following: “absent a
purchase”.

Section 1.53, “Sales Price”, shall be amended by (1) deleting the phrase “at the Delivery Point”
from the second line; (2) deleting the phrase "at Seller’s option" from the fifth line and replace it
with the following: “absent a sale”; and (3) inserting after the phrase “commercially reasonable
manner” in the sixth line, the following phrase *; plus, in the event any portion of such Product is
not generated by Seller, the amount of the costs and expenses avoided by Seller as a result of not
generating such portion of the Product;”.

Article Two shall be amended as follows:

Section 2.4, “Additional Confirmation Terms”, shall be amended by deleting the phrase “either
orally or” from the seventh line.

Article Three shall be amended as follows:

Section 3.2, “Transmission and Scheduling™, shall be amended by adding the following at the end
thereof’

“Product deliveries shall be scheduled in accordance with the then-current applicable tariffs,
protocols, operating-procedures and scheduling practices for the relevant region. Buyer shall
assume all liability for and reimburse Seller in accordance with the invoicing and payment
provisions of Article 6 for any imbalance charges incurred as a result of Buyer’s failure to (i) notify
Seller of a failure to schedule or a change in a schedule or (ii) abide by a transmitting utility’s tariff
and scheduling policies. Seller shall assume all liability for and reimburse Buyer in accordance
with the invoicing and payment provisions of Article 6 for any imbalance charges incurred as a
result of Seller’s failure to (i) notify Buyer of a failure to schedule or a change in a schedule or (ii)
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abide by a transmitting utility’s tariff and scheduling policies. The Parties shall promptly notify
each other as soon as reasonably practicable of any imbalance that is occurring or has occurred
and shall cooperate to climinate the imbalance and minimize imbalance charges to the extent
reasonably practicable. Imbalance charges shall be defined as any fees, liabilities, assessments or
similar charges assessed by a Transmission Provider as a result of a Party’s failure to comply with
its obligations hereunder.”

Section 3.3, “Force Majeure” is hereby further amended by adding at the end thereof: “The non-
Claiming Party shall have until the end of the next Business Day to notify the Claiming Party that
it objects to or disputes the existence of Force Majeure.”

The following new section is inserted at the end of Article Three:

“Section 3.4. Agreement to Deliver Documents: Party A and Party B will deliver, upon
execution of this Agreement: either (1) a signature booklet containing secretary’s certificate and
board resolutions (“authorizing resclutions”) authorizing the Party to enter into transactions of the
type contemplated by the parties; or (2) a secretary’s certificate, authorizing resolutions and
incumbency certificate for such party authorizing the Party to enter into this Agreement, in either
case reasonably satisfactory in form and substance to the other Party. In addition, Party A agrees
to promptly deliver to Party B from time to time upon request, any information reasonably
required by Party B to calculate or confirm the calculation of the TTER and DSC coverage ratios,
as required under the Collateral Annex.”

Artivte Four-shati-beamended s followsr—

Section 4.1, “Seller Failure”, shall be amended by (1) deleting “schedule and/or” from the first
line; and (2) deleting the last sentence and replacing it with the following sentence: “The invoice
for such amount shall include a written statement explaining in reasonable detail the calculation
of such amount and the origin of the values used in said calculation which must be derived from a
commercially reasonable source; provided, that the Buyer may redact therefrom any confidential
or proprietary information, including the identity of any counterparty.”

Section 4.2, “Buyer Failure”, shall be amended by (1) deleting “schedule and/or” from the first
line; and (2) deleting the last sentence and replacing it with the following sentence: “The invoice
for such amount shall include a written statement explaining in reasonable detail the calculation
of such amount and the origin of the values used in said calculation which must be derived from a
commercially reasonable source; provided, that the Seller may redact therefrom any confidential
or proprietary information, including the identity of any counterparty.”

Article Five shall be amended as follows:

Section 5.1(a), “Events of Default”, shall be amended by immediately after the word “notice”
inserting “, which shall be sent simultaneously to the Defaulting Party and the Guarantor, 1f

applicable”.

Section 5.1(h)(ii), “Events of Default”, shall be amended by deleting the following phrase from
the third and fourth line thereof: “and such failure shall not be remedied within three (3) Business

Days after written notice™.

Section 5.1, “Events of Default”, shall be further amended by adding a new clause (i) as follows:
“(i) the unexcused failure of such Party to mect its obligation to deliver or receive all or part of the
Product, if such failure occurs continuously for a period of ten (10) days after receipt of Notice of
such failure (each such day after receipt of Notice is a “Failure Day”) or through repeated
occurrences cumulates to thirty (30) Failure Days over any rolling one (1) year period.”
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Section 5.1 is further amended by inserting the following new subsection (j) at the end thereof:
“(j) the occurrence with respect to such party (or any Guarantor or Affiliate of such party) of an
Event of Default (howsoever defined) under any contract (other than this Agreement) or any
physically- or financially-settled transaction (not subject to this Agreement, and whether or not
documented under or effected pursuant to another master agreement) now existing or hereafter
entered into between Party A (or any Guarantor of Party A or any Affiliate of Party A) and Party
B (or any Guarantor of Party B or any Affiliate of Party B).”

Section 5.2, “Declaration of an Early Termination Date and Calculation of Settlement Amounts”,
shall be deleted in its entirety and replaced with the following:

“Declaration of an Early Termination Date and Calculation of Settlement Amount. If an Event of
Default with respect to a Defaulting Party shall have occurred and be continuing, the other Party
(the “Non-Defaulting Party”) shall have the right, but not the obligation, to declare the Defaulting
Party in default, and to (i) designate a day, no earlier than the day such notice is effective and no
later than 20 days after such notice is effective, as an early termination date (“Early Termination
Date”) to accelerate all amounts owing between the Parties and to liquidate and terminate all, but
not less than all, Transactions (each referred to as a “Terminated Transaction™) between the Parties,
(ii) withhold any payments due to the Defaulting Party under this Agreement and (iii) suspend
performance under this Agreement. The Non-Defaulting Party shall calculate, in a2 commercially
reasonable manrer, a Settlement Amount for each such Terminated Transaction as of the Early
Termination Date (or, to the extent that in the reasonable opinion of the Non-Defaulting Party
certain of such Terminated Transactions are commercially impracticable to liquidate and terminate
or may not be liquidated and terminated under applicable law on the Early Termination Date, then
each such Transaction (individually, an “Excluded Transaction” and collectively, the “Excluded
Transactions”) shall be terminated as soon thereafler as reasonably practicable, and upon
termination shall be deemed to be a Terminated Transaction and the Termination Payment payable
in connection with all such Transactions shall be calculated in accordance with Section 5.3 below).
The Gains and Losses for each Terminated Transaction shall be determined by calculating the
amount that would be incurred or realized to replace or to provide the economic equivalent of the
remaining payments or deliveries in respect of that Terminated Transaction. It is expressly agreed
that neither Party shall be required to enter into a replacement transaction in order to determine a
market price. The Non-Defaulting Party (or its agent) may determine its Gains and Losses by
reference to information supplied by one or more third parties including, without limitation,
quotations (either firm or indicative) of relevant rates, prices, yields, yield curves, volatilities,
spreads or other relevant market data in the relevant markets; provided, however, if adequate
information is not available from one or more third parties, then the Non-Defaulting Party may
reference information available to it internally. Third parties supplying such information may
include, without limitation, dealers in the relevant markets, end-users of the relevant product,
information vendors and other sources of market information.”

Section 5.3 is amended by inserting the phrase “plus, at the option of the Non-Defaulting Party,
any cash or other form of security then available to the Defaulting Party pursuant to Article
Eight,” between the words “that are due to the Non-Defaulting Party,” and “plus any and all
other amounts” in the sixth line thereof.

Section 5.4, “Notice of Payment of Termination Payment”, shall be amended by (1) replacing “two
(2)” from the sixth line with “three (3)”; and (2) adding the following at the end of Section 5.4:

“Notwithstanding any provision to the contrary contained in this Agreement, the Non-Defaulting
Party shall not be required to pay to the Defaulting Party any Termination Payment under Article
S unti] the Non-Defaulting Party receives confirmation satisfactory to it in its reasonable discretion
(which may include an opinion of its counsel) that all other obligations of any kind whatsoever of
the Defaulting Party to make any payments to the Non-Defaulting Party under this Agreement or
otherwise which are due and payable as of the Early Termination Date (including for these
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purposes amounts payable pursuant to Excluded Tramsactions) have been fully and finally
performed, or otherwise netted-out in accordance with the Termination Payment calculation.”

Section 5.7, “Suspension of Performance”, shall be amended by replacing “ten (10) NERC
Business Days” with “twenty (20) NERC Business Days™.

Article Seven shall be amended as follows:

Section 7.1, “Limitation of Remedies, Liability and Damages”, shall be amended by (1) deleting
“EXCEPT AS SET FORTH HEREIN” from the first sentence; (2) inserting
“NOTWITHSTANDING ANYTHING IN THIS AGREEMENT TO THE CONTRARY?™ at the
beginning of the fifth sentence; and (3) inserting “SET FORTH IN THIS AGREEMENT” after
“INDEMNITY PROVISION® and before “OR QTHERWISE”, also in the fifth sentence.

Article Eight shall be amended as follows:

Sections 8.1(b), 8.1(c), 8.1(d), 8.2(b), 8.2(c), 8.2(d) and 8.3 are deleted in their entirety and the
rights and obligations of the parties with respect to Performance Assurance as collateral shall be
governed exclusively by the Collateral Annex, which is attached hereto and incorporated herein

by reference.

Article Ten shall be amended as follows:

Section 10.2, “Representations and Warranties” is amended by adding at the end of clause (viii):
“ it is understood that information and explanations of the terms and conditions of each such
Transaction shall not be considered investment or trading advice or a recommendation to enter
into that Transaction, and the other Party is not acting with respect to any communication (written
or oral) as a “municipal advisor,” as such term is defined in Section 975 of the U.S. Dodd-Frank
Wall Street Reform & Consumer Protection Act; no communication (written or oral) received from
the other Party shall be deemed to be an assurance or guarantee as to the cxpected results of that
Transaction; and the other Party is not acting as a fiduciary for or an adviser to it in respect of that

Transaction;”

Section 10.2, “Representations and Warranties”, shall be further amended by (1) inserting “and
until the end of the term of each Transaction,” after “Transaction” in the first sentence; and (2)
adding the following new clauses at the end thereof: “(xiii) Each Party is eligible to file as a debtor
under Chapter 7 and/or Chapter 11 of the Bankruptcy Code; (xiv) Each Party is an “Eligible
Contract Participant™ as defined in Section 1a(18) of the Commodity Exchange Act, as amended,
7 US.C. § 1a(18); (xv) It continuously represents that it is not (i) an employee benefit plan
(hereinafter an “ERISA Plan”), as defined in Section 3(3) of the Employee Retirement Income
Security Act of 1974, as amended (“ERISA”), subject to Title I of ERISA or a plan subject to
Section 4975 of the Internal Revenue Code of 1986, as amended, or subject to any other statute,
regulation, procedure or restriction that is materially similar to Section 406 of ERISA or Section
4975 of the Code (together with ERISA Plans, “Plans”), (ii) a person any of the assets of whom
constitute assets of a Plan, or (iii) in connection with any Transaction under this Agreement, a
person acting on behalf of a Plan, or using the assets of a Plan. It will provide notice to the other
party in the event that it is aware that it is in breach of any aspect of this representation or is aware
that with the passing of time, giving of notice or expiry of any applicable grace period it will breach
this representation; (xvi) With respect to every Transaction under the Agreement, it has the
capacity to make or take, as applicable, physical delivery of the commodity in accordance with
each Transaction, and is entering into such Transaction with the intent of making or taking such

physical delivery.”
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Section 10.4, “Indemnity”, shall be amended by adding the phrase “except to the extent a Claim
is due to such Party’s gross negligence, willful misconduct or bad faith” at the end of the first

sentence.

Section 10.5, “Assignment”, shall be amended by (1) deleting the phrase “which consent may be
withheld in the exercise of its sole discretion” and replacing with the following: “which consent
shall not be unreasonably withheld”; (2) in clause (ii), replacing the words “affiliate” and
“affiliate’s” with, respectively, “Affiliate” and “Affiliate’s”; and (3) in clause (iii), immediately
after the words “substantially all of the assets” inserting the words “of such Party and”.

Section 10.6, “Governing Law”, shall be amended by (1) changing “New York” to “Kentucky”;
and (2) deleting the last sentence.

Section 10.7, “Notices”, is amended by deleting from the sixth line the phrase “at the close of
business”.

Section 10.11, “Confidentiality”, shall be amended by deleting the language in that Section in its
entirety and replacing it with the following (italicized text reflects modifications from the Master

Power Purchase & Sale Agreement):

10.11 Confidentiality. If the Parties have elected on the Cover Sheet to make this Section 10.11
applicable to this Master Agreement, neither Party shall disclose the terms or conditions of a
Transaction under this Master Agreement or the completed Cover Sheet to, or any annex to, this
Master Agreement to a third party (other than the Party’s or the Party's Affiliates agents,
employees, lenders, counmsel, accountants or advisors (all collectively referred io as
“Representatives ") who have a need to know such information and who the Party is satisfied will
keep such terms confidential) except in order to comply with any applicable law, regulation, or
any exchange, control area or independent system operator rule or in connection with any court or
regulatory proceeding or request by a regulatory authority, and in the event that any disclosure is
requested or required by the regulatory authority or a government body by interrogatory, request
Jor information or documents, subpoena, deposition, civil investigative demand or applicable law,
the Party subject to such request or requivement may disclose to the extent so requested or
required but shall promptly notify the other Party, prior to such disclosure, if suck Party's counsel
determines that such notice is permitted by law, so that the other Party may seck an appropriate
protective order or waive compliance with the provisions of this Section 10.11. Failing the entry
of a protective order or the receipt of a waiver hereunder, that Party may disclose that portion of
the Confidential Information as requested or required. In any event, a Party will not oppose action
by the other to obtain an appropriate protective order or other reliable assurance that confidential
treatment will be accorded the Confidential Information; provided, however, each Party shall, to
the extent practicable, use reasonable efforts to prevent or limit the disclosure. Each Party shall
be liable for breach of any confidentiality obligation pursuant to this Master Agreement by such
Representatives. The Parties shall be entitled to all remedies available at law or in equity to
enforce, or seek relief in connection with, this confidentiality obligation. Notwithstanding the
foregoing, a Party may disclose any one or more of the commercial terms of a Transaction (other
than the name of the other Party unless otherwise agreed to in writing by the Parties) to any
industry price source for the purpose of aggregating and reporting such information in the form
of a published energy price index.”

Section 10.12, “Electronic Imaged Documents”, shall be added to Article Ten as follows:

“10.12 Electronic Imaged Documents. Any document generated by the Parties with respect to
this Agreement, including this Agreement, may be imaged and stored electronically ("Imaged
Documents"). Imaged Documents may be introduced as evidence in any proceeding as if such
were original business records, and neither Party shall contest the admissibility of any documents
as evidence in any proceeding by virtue of the fact that such documents are Imaged Documents,
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provided, however, nothing herein shall be construed as a waiver of any other objection to the
admissibility of such evidence.”

Section 10.13, “Resolution of Disputes”, shall be added to Article Ten as follows:

“10.13 Resolution of Disputes. Any dispute or need of interpretation between the Parties

involving or arising under this Agreement first shall be referred for resolution to a senior
representative of each Party. Upon receipt of a notice describing the dispute and designating the
notifying Party’s senior representative and that the dispute is to be resolved by the Parties’ senior
representatives under this Agreement, the other Party shall promptly designate its senior
representative to the notifying Party. The senior representatives so designated shall attempt to
resolve the dispute on an informal basis as promptly as practicable. If the dispute has not been
resoived within ten (10) days after the notifying Party’s notice was received by the other Party, or
within such other period as the Parties may jointly agree, the Parties may pursue any remedies
available at law or in equity to enforce its rights provided in the Agreement. Notwithstanding any
inconsisient provision herein, cither Parly may be entitled to injunctive or other equitable relief
without resort to the settlement or resolution procedures set forth in this Section 10.13.”

Section 10.14, “No Agency”, shall be added to Article Ten as follows:

“10.14 Na Agency. In performing their respective obligations hereunder, neither Party is acting,
or is authorized to act, as agent of the other Party.”

Section 10.15, “Utility Disclaimer”, shall be added to Article Ten as follows:

*“10.15 Utility Disclaimer. Each Party agrees that, for the purposes of the Agreement, the other
Party is not a “utility” as such term is used in 11 U.S.C. § 366, and each Party agrees to waive and
not to assert the applicability of the provisions of 11 U.S.C. § 366 in any bankruptcy proceeding
involving such Party, and further agrees that the other Party is not a provider of last resort.”

Section 10.16, “Review”, shall be added to Article Ten as follows:

“10.16 Review: (a) Absent the agreement of all Parties to the proposed change, the standard of
review for changes to any rate, charge, classification, term or condition of this Agreement, whether
proposed by a Party (to the extent that any waiver in subsection (b) below is unenforceable or
ineffective as to such Party), a non-party or FERC acting sua sponte, shall be the "public inter

application of the “just and reasonable” standard of review set forth in United Gas Pipe Line Co.

. Mobile Ges Service Corp, 350 U.5. 332 (1956) and Feers Power Commission v. S Pacifc

Power Co., 350 U.S. 348 (1956) and clarified by Morga —apita ’
Util. Dist. No. | of Snohomish 554 U.S. 527 (2008) (commonly known as the “Moblle-Slerra“
doctrine); and (b) In addition, and notwithstanding the foregoing subsection (a), to the fullest
extent permitted by applicable law, each Party, for itself and its successors and assigns, hereby
expressly and irrevocably waives any rights it can or may have, now or in the future, whether
under §§ 205 and/or 206 of the Federal Power Act or any other applicable federal or state statutory,
administrative or common law, to seek to obtain from FERC by any means, directly or indirectly
(through complaint, investigation or otherwise), and each hereby covenants and agrees not at any
time to seek to so obtain, an order from FERC changing any section of this Agreement specifying
the rate, charge, classification, or other term or condition agreed to by the Parties, it being the
express intent of the Parties that, to the fullest extent permitted by applicable law, neither Party
shall unilaterally seek to obtain from FERC any relief changing the rate, charge, classification, or
other term or condition of this Agreement, notwithstanding any subsequent changes in applicable
law or market conditions that may occur. In the event it were to be determined that applicable law
precludes the Parties from waiving their rights to seek changes from FERC to their market-based
power sales contracts (including entering into covenants not to do so) then this subsection (b) shall
not apply, provided that, consistent with the foregoing subsection (a), neither Party shall seek any
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such changes except solely under the "public interest" application of the "just and reasonable"”
standard of review and otherwise as set forth in the foregoing section (a).”

Section 10.17, “Wavier of Trial by Jury”, shall be added to Article Ten as follows:

“10.17 Waiver of Trial by Jury. EACH PARTY ACKNOWLEDGES AND AGREES THAT
ANY CONTROVERSY WHICH MAY ARISE UNDER THE AGREEMENT IS LIKELY TO
INVOLVE COMPLICATED AND DIFFICULT ISSUES, AND THEREFORE EACH SUCH
PARTY HEREBY IRREVOCABLY AND UNCONDITIONALLY WAIVES ANY RIGHT
SUCH PARTY MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY LITIGATION
DIRECTLY OR INDIRECTLY ARISING OUT OF OR RELATING TO THE AGREEMENT,
OR THE TRANSACTIONS CONTEMPLATED BY THE AGREEMENT. EACH PARTY
CERTIFIES AND ACKNOWLEDGES THAT (A) NO REPRESENTATIVE, AGENT OR
ATTORNEY OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR
OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF
LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER, (B) SUCH PARTY
UNDERSTANDS AND HAS CONSIDERED THE IMPLICATIONS OF THIS WAIVER, (C)
SUCH PARTY MAKES THIS WAIVER VOLUNTARILY, AND (D) SUCH PARTY HAS
BEEN INDUCED TO ENTER INTO THE AGREEMENT BY, AMONG OTHER THINGS, THE
MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION.”

Section 10.19, “Jurisdiction”, shall be added to Article Ten as follows:

“10.19 Jurisdiction. Each party agrees that any suit, action, dispute or other proceeding arising
out of the Agreement or any transaction contemplated by the Agreement shall be heard exclusively
in, and hereby irrevocably submits to the exclusive jurisdictions of, the United States District Court
for the Eastern District of Kentucky, Lexington Division, and the related appellate courts. Each
party further agrees that service of any process, summons, notice or document by U.S. registered
mail to such Party’s respective address set forth in the Agreement shall be effective service of
process for any actions, suit, dispute or other proceeding described herein. Each Party irrevocably
and unconditionally waives any objection to the laying of venue of any action, suit or proceeding
arising out of this Agreement or the transactions contemplated by the Agreement in the
aforementioned courts and the related appellate courts, and hereby and thereby further irrevocably
and unconditionally waives and agrees not to plead or claim in any such court that any such action,
suit or proceeding brought in any such court has been brought in an inconvenient forum.”

The following is a list of the EEI documents included with this Cover Sheet as a part of the Master
Agreement:

Master Purchase and Sale Agreement (EEI Version 2.1, modified 4-25-00)

Schedule P to the Master Purchase and Sale Agreement (EEI Version 2.1, modified 4-25-00)
Cover Sheet to the Master Purchase and Sale Agreement

Collateral Annex (Version 1.0, dated 2-21-02)

Paragraph 10 to the Collateral Annex

[Signature Page Immediately Follows]
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IN WITNESS WHEREOF, the Parties have caused this Master Agreement to be duly executed as of the
date first above written.

Party A- South Kentucky Rural Electric Cooperative Party B- Morgan Stanley Capital Group
Corporation Inc.

By: _Q_MD‘D_% By:

Name: Dennis Holt Name:
Title: President and Chief Executive Officer Title:

DISCLAIMER: This Master Power Purchase and Sale Agreement was prepared by a committee of
representatives of Edison Electric Institute (“EEI”) and National Energy Marketers Association
(“NEM”) member companies to facilitate orderly trading in and development of wholesale power
markets. Neither EEI nor NEM nor any member company nor any of their agents, representatives or
attorneys shall be responsible for its use, or any damages resulting therefrom. By providing this
Agreement EEI and NEM do not offer legal advice and all users are urged to consult their own legal
counsel to énsure that their commercial objectives will be achieved and their legal interests are

adequately protected.
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IN WITNESS WHEREOF, the Parties have caused this Master Agreement to be duly executed as of the
date first above written.

Party A- South Kentucky Rural Electric Cooperative % Party B- Morgan Stanley Capital Group

Corporation Inc.
a{ammr; %k
By: By: N
Name: Dennis Holt Name: Charmaine Fearon
e Signatory.
Title: President and Chief Executive Officer Tite:  Authorized S8

DISCLAIMER: This Master Power Purchase and Sale Agreement was prepared by a committee of
representatives of Edison Electric Institute (“EEY”) and National Energy Marketers Association
(“NEM”) member companies to facilitate orderly trading in and development of wholesale power
markets. Neither EEI nor NEM nor any member company nor any of their agents, representatives or
attorneys shall be responsible for its use, or any damages resulting therefrom. By providing this
Agreement EEI and NEM do not offer legal advice and all users are urged to consult their own legal
counsel to ensure that their commercial objectives will be achieved and their Iegal interests are

adequately protected.



GENERAL TERMS AND CONDITIONS

ARTICLE ONE: GENERAL DEFINITIONS

1.1 “Affiliate” means, with respect to any person, any other person (other than an
individual) that, directly or indirectly, through one or more intermediaries, controls, or is
controlled by, or is under common control with, such person. For this purpose, “control” means
the direct or indirect ownership of fifty percent (50%) or more of the outstanding capital stock or

other equity interests having ordinary voting power.

1.2 “Agreement” has the meaning set forth in the Cover Sheet.

1.3 “Bankrupt” means with respect to any entity, such entity (i) files a petition or
otherwise commences, authorizes or acquiesces in the commencement of a proceeding or cause
of action under any bankruptcy, insolvency, reorganization or similar law, or has any such
petition filed or commenced against it, (ii) makes an assignment or any general arrangement for
the benefit of creditors, (iii) otherwise becomes bankrupt or insolvent (however evidenced), (iv)
has a liquidator, administrator, receiver, trustee, conservator or similar official appointed with
respect to it or any substantial portion of its property or assets, or (v) is generally unable to pay
its debts as they fall due.

14  “Business Day” means any day except a Saturday, Sunday, or a Federal Reserve
Bank holiday. A Business Day shall open at 8:00 a.m. and close at 5:00 p.m. local time for the
relevant Party’s principal place of business. The relevant Party, in each instance unless
otherwise specified, shall be the Party from whom the notice, payment or delivery is being sent

and by whom the notice or payment or delivery is to be received.

1.5  “Buyer” means the Party to a Transaction that is obligated to purchase and
receive, or cause to be received, the Product, as specified in the Transaction.

1.6  “Call Option” means an Option entitling, but not obligating, the Option Buyer to
purchase and receive the Product from the Option Seller at a price equal to the Strike Price for
the Delivery Period for which the Option may be exercised, all as specified in the Transaction.
Upon proper exercise of the Option by the Option Buyer, the Option Seller will be obligated to
sell and deliver the Product for the Delivery Period for which the Option has been exercised.

1.7  “Claiming Party” has the meaning set forth in Section 3.3.

1.8 “Claims” means all third party claims or actions, threatened or filed and, whether
groundless, false, fraudulent or otherwise, that directly or indirectly relate to the subject matter of
an indemnity, and the resulting losses, damages, expenses, attomeys’ fees and court costs,
whether incurred by settlement or otherwise, and whether such claims or actions are threatened

or filed prior to or after the termination of this Agreement.

1.9  “Confirmation” has the meaning set forth in Section 2.3.
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1.10  “Contract Price” means the price in $U.S. (unless otherwise provided for) to be
paid by Buyer to Seller for the purchase of the Product, as specified in the Transaction.

1.11  “Costs” means, with respect to the Non-Defaulting Party, brokerage fees,
commissions and other similar third party transaction costs and expenses reasonably incurred by
such Party either in terminating any arrangement pursuant to which it has hedged its obligations
or entering into new arrangements which replace a Terminated Transaction; and all reasonable
attommeys’ fees and expenses incurred by the Non-Defaulting Party in connection with the

termination of a Transaction.

1.12  “Credit Rating” means, with respect to any entity, the rating then assigned to such
entity’s unsecured, senior long-term debt obligations (not supported by third party credit
enhancements) or if such entity does not have a rating for its senior unsecured long-term debt,
then the rating then assigned to such entity as an issues rating by S&P, Moody’s or any other
rating agency agreed by the Parties as set forth in the Cover Sheet.

1.13  “Cross Default Amount” means the cross default amount, if any, set forth in the
Cover Sheet for a Party.

1.14  “Defaulting Party” has the meaning set forth in Section 5.1.

1.15  “Delivery Penod” means the period of delivery for a Transaction, as specified in
the Transaction.

1.16 “Delivery Point” means the point at which the Product will be delivered and
received, as specified in the Transaction.

1.17 “Downgrade Event” has the meaning set forth on the Cover Sheet.
1.18 “Early Termination Date” has the meaning set forth in Section 5.2.
1.19 “Effective Daie” has the meaning set forth on the Cover Sheet.

1.20 “Equitable Defenses” means any bankruptcy, insolvency, reorganization and other
laws affecting creditors’ rights generally, and with regard to equitable remedies, the discretion of
the court before which proceedings to obtain same may be pending.

1.21  “Event of Default” has the meaning set forth in Section 5.1.

1.22 “FERC” means the Federal Energy Regulatory Commission Or any successor
govemment agency.

1.23 “Force Majeure” means an event or circumstance which prevents one Party from
performing its obligations under one or more Transactions, which event or circumstance was not
anticipated as of the date the Transaction was agreed to, which is not within the reasonable
control of, or the result of the negligence of, the Claiming Party, and which, by the exercise of
due diligence, the Claiming Party is unable to overcome or avoid or cause to be avoided. Force
Majeure shall not be based on (i) the loss of Buyer’s markets; (ii) Buyer’s inability economically
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to use or resell the Product purchased hereunder; (1) the loss or failure of Seller’s supply; or (iv)
Seller’s ability to sell the Product at a price greater than the Contract Price. Neither Party may
raise a claim of Force Majeure based in whole or in part on curtailment by a Transmission
Provider unless (i) such Party has contracted for firm transmission with a Transmission Provider
for the Product to be delivered to or received at the Delivery Point and (ii) such curtailment is
due to “force majeure” or “uncontrollable force” or a similar term as defined under the
Transmission Provider’s tariff, provided, however, that existence of the foregoing factors shall
not be sufficient to conclusively or presumptively prove the existence of a Force Majeure absent
a showing of other facts and circumstances which in the aggregate with such factors establish
that a Force Majeure as defined in the first sentence hereof has occurred. The applicability of
Force Majeure to the Transaction is govemed by the terms of the Products and Related

Definitions contained in Schedule P.

1.24 “Gains™ means, with respect to any Party, an amount equal to the present value of
the economic benefit to it, if any (exclusive of Costs), resulting from the termination of a
Terminated Transaction, determined in a commercially reasonable manner.

1.25 “Guarantor” means, with respect to a Party, the guarantor, if any, specified for
such Party on the Cover Sheet.

1.26  “Interest Rate” means, for any date, the lesser of (a) the per annum rate of interest
equal to the prime lending rate as may from time to time be published in The Wall Street Journal
under “Money Rates” on such day (or if not published on such day on the most recent preceding
day on which published), plus two percent (2%) and (b) the maximum rate permitted by

applicable law.

1.27 “Letter(s) of Credit” means one or more irrevocable, transferable standby letters
of credit issued by a U.S. commercial bank or a foreign bank with a U.S. branch with such bank
having a credit rating of at least A- from S&P or A3 from Moody’s, in a form acceptable to the
Party in whose favor the letter of credit is issued. Costs of a Letter of Credit shall be bome by

the applicant for such Letter of Credit.

1.28 “Losses” means, with respect to any Party, an amount equal to the present value
of the economic loss to it, if any (exclusive of Costs), resulting from termination of a Terminated
Transaction, determined in a commercially reasonable manner.

1.29 “Master Agreement” has the meaning set forth on the Cover Sheet.
1.30 “Moody’s” means Moody’s Investor Services, Inc. or its successor.

1.31 “NERC Business Day” means any day except a Saturday, Sunday or a holiday as
defined by the North American Electric Reliability Council or any successor organization
thereto. A NERC Business Day shall open at 8:00 a.m. and close at 5:00 p.m. local time for the
relevant Party’s principal place of business. The relevant Party, in each instance unless
otherwise specified, shall be the Party from whom the notice, payment or delivery is being sent
and by whom the notice or payment or delivery is to be received.
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1.32  “Non-Defaulting Party” has the meaning set forth in Section 5.2.

1.33 “Offsetting Transactions” mean any two or more outstanding Transactions,
having the same or overlapping Delivery Period(s), Delivery Point and payment date, where
under one or more of such Transactions, one Party is the Seller, and under the other such
Transaction(s), the same Party is the Buyer.

1.34  “Option” means the right but not the obligation to purchase or sell a Product as
specified in a Transaction.

1.35 “Option Buyer” means the Party specified in a Transaction as the purchaser of an
option, as defined in Schedule P.

1.36 “Option Seller” means the Party specified in a Transaction as the seller of an
option , as defined in Schedule P.

1.37 “Party A Collateral Threshold” means the collateral threshold, if any, set forth in
the Cover Sheet for Party A.

1.38 “Party B Collateral Threshold” means the collateral threshold, if any, set forth in
the Cover Sheet for Party B.

1.39 “Party A Independent Amount” means the amount , if any, set forth in the Cover
Sheet for Party A.

1.40 “Party B Independent Amount” means the amount , if any, set forth in the Cover
Sheet for Party B.

1.41 “Party A Rounding Amount” means the amount, if any, set forth in the Cover
Sheet for Party A.

1.42 “Party B Rounding Amount” means the amount, if any, set forth in the Cover
Sheet for Party B.

1.43  “Party A Tariff” means the tariff, if any, specified in the Cover Sheet for Party A.
1.44 “Party B Tarff” means the tariff, if any, specified in the Cover Sheet for Party B.

1.45 “Performance Assurance” means collateral in the form of either cash, Letter(s) of
Credit, or other security acceptable to the Requesting Party.

1.46 “Potential Event of Default” means an event which, with notice or passage of time
or both, would constitute an Event of Default.

1.47 “Product” means electric capacity, energy or other product(s) related thereto as
specified in a Transaction by reference to a Product listed in Schedule P hereto or as otherwise

specified by the Parties in the Transaction.
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1.48 “Put Option” means an Option entitling, but not obligating, the Option Buyer to
sell and deliver the Product to the Option Seller at a price equal to the Strike Price for the
Delivery Period for which the option may be exercised, all as specified in a Transaction. Upon
proper exercise of the Option by the Option Buyer, the Option Seller will be obligated to
purchase and receive the Product.

1.49  “Quantity” means that quantity of the Product that Seller agrees to make available
or sell and deliver, or cause to be delivered, to Buyer, and that Buyer agrees to purchase and
receive, or cause to be received, from Seller as specified in the Transaction.

1.50 “Recording” has the meaning set forth in Section 2.4.

1.51 “Replacement Price” means the price at which Buyer, acting in a commercially
reasonable manner, purchases at the Delivery Point a replacement for any Product specified in a
Transaction but not delivered by Seller, plus (1) costs reasonably incurred by Buyer in purchasing
such substitute Product and (ii) additional transmission charges, if any, reasonably incurred by
Buyer to the Delivery Point, or at Buyer’s option, the market price at the Delivery Point for such
Product not delivered as determined by Buyer in a commercially reasonable manner; provided,
however, in no event shall such price include any penalties, ratcheted demand or similar charges,
nor shall Buyer be required to utilize or change its utilization of its owned or controlled assets or
market positions to minimize Seller’s liability. For the purposes of this definition, Buyer shall be
considered to have purchased replacement Product to the extent Buyer shall have entered into
one or more arrangements in a commercially reasonable manner whereby Buyer repurchases its
obligation to sell and deliver the Product to another party at the Delivery Point.

1.52  “S&P” means the Standard & Poor’s Rating Group (a division of McGraw-Hill,
Inc.) or its successor.

1.53 “Sales Price” means the price at which Seller, acting in a commercially
reasonable manner, resells at the Delivery Point any Product not received by Buyer, deducting
from such proceeds any (i) costs reasonably incurred by Seller in reselling such Product and (ii)
additional transmission charges, if any, reasonably incurred by Seller in delivering such Product
to the third party purchasers, or at Seller’s option, the market price at the Delivery Point for such
Product not received as determined by Seller in a commercially reasonable manner; provided,
however, in no event shall such price include any penalties, ratcheted demand or similar charges,
nor shall Seller be required to utilize or change its utilization of its owned or controlled assets,
including contractual assets, or market positions to minimize Buyer’s liability. For purposes of
this definition, Seller shall be considered to have resold such Product to the extent Seller shall
have entered into one or more arrangements in a commercially reasonable manner whereby
Seller repurchases its obligation to purchase and receive the Product from another party at the

Delivery Point.

1.54 “Schedule” or “Scheduling” means the actions of Seller, Buyer and/or their
designated representatives, including each Party’s Transmission Providers, if applicable, of
notifying, requesting and confirming to each other the quantity and type of Product to be
delivered on any given day or days during the Delivery Period at a specified Delivery Point.
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1.55 “Seller” means the Party to a Transaction that 1s obligated to sell and deliver, or
cause to be delivered, the Product, as specified in the Transaction.

1.56 “Settlement Amount” means, with respect to a Transaction and the Non-

Defaulting Party, the Losses or Gains, and Costs, expressed in U.S. Dollars, which such party
incurs as a result of the liquidation of a Terminated Transaction pursuant to Section 5.2.

1.57 “Strike Price” means the price to be paid for the purchase of the Product pursuant
to an Option.

1.58 “Terminated Transaction” has the meaning set forth in Section 5.2.

1.59 “Termination Payment” has the meaning set forth in Section 5.3,

1.60 “Transaction” means a particular transaction agreed to by the Parties relating to
the sale and purchase of a Product pursuant to this Master Agreement.

1.61 “Transmission Provider” means any entity or entities transmitting or transporting
the Product on behalf of Seller or Buyer to or from the Delivery Point in a particular Transaction.

ARTICLE TWO: TRANSACTION TERMS AND CONDITIONS

2.1  Transactions. A Transaction shall be entered into upon agreement of the Parties
orally or, if expressly required by either Party with respect to a particular Transaction, in writing,
including an electronic means of communication. Each Party agrees not to contest, or assert any
defense to, the validity or enforceability of the Transaction entered into in accordance with this
Master Agreement (i) based on any law requiring agreements to be in writing or to be signed by
the parties, or (i) based on any lack of authonty of the Party or any lack of authority of any
employee of the Party to enter into a Transaction.

22  Governing Terms. Unless otherwise specifically agreed, each Transaction
between the Parties shall be govemed by this Master Agreement. This Master Agreement
(including all exhibits, schedules and any written supplements hereto), , the Party A Tanff, if
any, and the Party B Tariff, if any, any designated collateral, credit support or margin agreement
or similar arrangement between the Parties and all Transactions (including any Confirmations
accepted in accordance with Section 2.3) shall form a single integrated agreement between the
Parties. Any inconsistency between any terms of this Master Agreement and any terms of the
Transaction shall be resolved in favor of the terms of such Transaction.

23  Confirmation Seller may confirm a Transaction by forwarding to Buyer by
facsimile within three (3) Business Days after the Transaction is entered into a confirmation
(“Confirmation”) substantially in the form of Exhibit A. If Buyer objects to any term(s) of such
Confirmation, Buyer shall notify Seller in writing of such objections within two (2) Business
Days of Buyer’s receipt thereof, failing which Buyer shall be deemed to have accepted the terms
as sent. If Seller fails to send a Confirmation within three (3) Business Days after the
Transaction is entered into, a Confirmation substantially in the form of Exhibit A, may be
forwarded by Buyer to Seller. If Seller objects to any term(s) of such Confirmation, Seller shall
notify Buyer of such objections within two (2) Business Days of Seller’s receipt thereof, failing
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which Seller shall be deemed to have accepted the terms as sent. If Seller and Buyer each send a
Confirmation and neither Party objects to the other Party’s Confirmation within two (2) Business
Days of receipt, Seller’s Confirmation shall be deemed to be accepted and shall be the
controlling Confirmation, unless (i) Seller’s Confirmation was sent more than three (3) Business
Days after the Transaction was entered into and (ii) Buyer’s Confirmation was sent prior to
Seller’s Confirmation, in which case Buyer’s Confirmation shall be deemed to be accepted and
shall be the controlling Confirmation. Failure by either Party to send or either Party to retumn an
executed Confirmation or any objection by either Party shall not invalidate the Transaction

agreed to by the Parties.

2.4  Additional Confirmation Terms. If the Parties have elected on the Cover Sheet to
make this Section 2.4 applicable to this Master Agreement, when a Confirmation contains
provisions, other than those provisions relating to the commercial terms of the Transaction (e.g.,
price or special transmission conditions), which modify or supplement the general terms and
conditions of this Master Agreement (e.g., arbitration provisions or additional representations
and warranties), such provisions shall not be deemed to be accepted pursuant to Section 2.3
unless agreed to either orally or in writing by the Parties; provided that the foregoing shall not
invalidate any Transaction agreed to by the Parties.

2.5  Recording. Unless a Party expressly objects to a Recording (defined below) at the
beginning of a telephone conversation, each Party consents to the creation of a tape or electronic
recording (“Recording”) of all telephone conversations between the Parties to this Master
Agreement, and that any such Recordings will be retained in confidence, secured from improper
access, and may be submitted in evidence in any proceeding or action relating to this Agreement.
Each Party waives any further notice of such monitoring or recording, and agrees to notify its
officers and employees of such monitoring or recording and to obtain any necessary consent of
such officers and employees. The Recording, and the terms and conditions described therein, if
adnussible, shall be the controlling evidence for the Parties’ agreement with respect to a
particular Transaction in the event a Confirmation is not fully executed (or deemed accepted) by
both Parties. Upon full execution (or deemed acceptance) of a Confirmation, such Confirmation
shall control in the event of any conflict with the terms of a Recording, or in the event of any
conflict with the terms of this Master Agreement,

ARTICLE THREE: OBLIGATIONS AND DELIVERIES

3.1  Seller’s and Buyer’s Obligations. With respect to each Transaction, Seller shall
sell and deliver, or cause to be delivered, and Buyer shall purchase and receive, or cause to be
received, the Quantity of the Product at the Delivery Point, and Buyer shall pay Seller the
Contract Price; provided, however, with respect to Options, the obligations set forth in the
preceding sentence shall only arise if the Option Buyer exercises its Option in accordance with
its terms. Seller shall be responsible for any costs or charges imposed on or associated with the
Product or its delivery of the Product up to the Delivery Point. Buyer shall be responsible for
any costs or charges imposed on or associated with the Product or 1its receipt at and from the
Delivery Point.

3.2  Transmission and Scheduling. Seller shall arrange and be responsible for
transmission service to the Delivery Point and shall Schedule or arrange for Scheduling services
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with its Transmission Providers, as specified by the Parties in the Transaction, or in the absence
thereof, in accordance with the practice of the Transmission Providers, to deliver the Product to
the Delivery Point. Buyer shall arrange and be responsible for transmission service at and from
the Delivery Point and shall Schedule or arrange for Scheduling services with its Transmission
Prowviders to receive the Product at the Delivery Point.

3.3  Force Majeure. To the extent either Party is prevented by Force Majeure from
carrying out, in whole or part, its obligations under the Transaction and such Party (the
“Claiming Party”) gives notice and details of the Force Majeure to the other Party as soon as
practicable, then, unless the terms of the Product specify otherwise, the Claiming Party shall be
excused from the performance of its obligations with respect to such Transaction (other than the
obligation to make payments then due or becoming due with respect to performance prior to the
Force Majeure). The Claiming Party shall remedy the Force Majeure with all reasonable
dispatch. The non-Claiming Party shall not be required to perform or resume performance of its
obligations to the Claiming Party corresponding to the obligations of the Claiming Party excused
by Force Majeure.

ARTICLE FOUR: REMEDIES FOR FAILURE TO DELIVER/RECEIVE

4.1  Seller Failure. If Seller fails to schedule and/or deliver all or part of the Product
pursuant to a Transaction, and such failure is not excused under the terms of the Product or by
Buyer’s failure to perform, then Seller shall pay Buyer, on the date payment would otherwise be
due in respect of the month in which the failure occurred or, if “Accelerated Payment of
Damages” is specified on the Cover Sheet, within five (5) Business Days of invoice receipt, an
amount for such deficiency equal to the positive difference, if any, obtained by subtracting the
Contract Price from the Replacement Price. The invoice for such amount shall include a written
statement explaining in reasonable detail the calculation of such amount.

42  Buyer Failure. If Buyer fails to schedule and/or recetve all or part of the Product
pursuant to a Transaction and such failure is not excused under the terms of the Product or by
Seller’s failure to perform, then Buyer shall pay Seller, on the date payment would otherwise be
due in respect of the month in which the failure occurred or, if “Accelerated Payment of
Damages” is specified on the Cover Sheet, within five (5) Business Days of invoice receipt, an
amount for such deficiency equal to the positive difference, if any, obtained by subtracting the
Sales Price from the Contract Price. The invoice for such amount shall include a written
statement explaining in reasonable detail the calculation of such amount.

ARTICLE FIVE: EVENTS OF DEFAULT; REMEDIES

5.1  Events of Default. An “Event of Default” shall mean, with respect to a Party (a
“Defaulting Party”), the occurrence of any of the following:

(a) the failure to make, when due, any payment required pursuant to this
Agreement if such failure is not remedied within three (3) Business Days
after written notice;
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any representation or warranty made by such Party herein is false or
misleading in any material respect when made or when deemed made or
repeated;

the failure to perform any material covenant or obligation set forth in this
Agreement (except to the extent constituting a separate Event of Default,
and except for such Party’s obligations to deliver or receive the Product,
the exclusive remedy for which is provided in Article Four) if such failure
is not remedied within three (3) Business Days after written notice;

such Party becomes Bankrupt;

the failure of such Party to satisfy the creditworthiness/collateral
requirements agreed to pursuant to Article Eight hereof;

such Party consolidates or amalgamates with, or merges with or into, or
transfers all or substantially all of its assets to, another entity and, at the
time of such consolidation, amalgamation, merger or transfer, the
resulting, surviving or transferee entity fails to assume all the obligations
of such Party under this Agreement to which it or its predecessor was a
party by operation of law or pursuant to an agreement reasonably
satisfactory to the other Party;

if the applicable cross default section in the Cover Sheet is indicated for
such Party, the occurrence and continuation of (i) a default, event of
default or other similar condition or event in respect of such Party or any
other party specified in the Cover Sheet for such Party under one or more
agreements or instruments, individually or collectively, relating to
indebtedness for borrowed money in an aggregate amount of not less than
the applicable Cross Default Amount (as specified in the Cover Sheet),
which results in such indebtedness becoming, or becoming capable at such
time of being declared, immediately due and payable or (i1) a default by
such Party or any other party specified in the Cover Sheet for such Party in
making on the due date therefor one or more payments, individually or
collectively, in an aggregate amount of not less than the applicable Cross
Default Amount (as specified in the Cover Sheet);

with respect to such Party’s Guarantor, if any:

O if any representation or warranty made by a Guarantor in
connection with this Agreement is false or misleading in any
material respect when made or when deemed made or repeated;

(ii) the failure of a Guarantor to make any payment required or to
perform any other material covenant or obligation in any guaranty
made in connection with this Agreement and such failure shall not

be remedied within three (3) Business Days after written notice;
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(@)  a Guarantor becomes Bankrupt;

(iv)  the failure of a Guarantor’s guaranty to be in full force and effect
for purposes of this Agreement (other than in accordance with its
terms) prior to the satisfaction of all obligations of such Party
under each Transaction to which such guaranty shall relate without
the written consent of the other Party; or

V) a Guarantor shall repudiate, disaffirm, disclaim, or reject, in whole
or in part, or challenge the validity of any guaranty.

52  Declaration of an_ FEarly Termination Date and Calculation of Settlement
Amounts. If an Event of Default with respect to a Defaulting Party shall have occurred and be
continuing, the other Party (the “Non-Defaulting Party”) shall have the right (i) to designate a
day, no earlier than the day such notice is effective and no later than 20 days after such notice is
effective, as an early termination date (“Early Termination Date™) to accelerate all amounts
owing between the Parties and to liquidate and terminate all, but not less than all, Transactions
(each referred to as a “Terminated Transaction™) between the Parties, (i1) withhold any payments
due to the Defaulting Party under this Agreement and (iii) suspend performance. The Non-
Defaulting Party shall calculate, in a commercially reasonable manner, a Settlement Amount for
each such Terminated Transaction as of the Early Termination Date (or, to the extent that in the
reasonable opinion of the Non-Defaulting Party certain of such Terminated Transactions are
commercially impracticable to liquidate and terminate or may not be liquidated and terminated
under applicable law on the Early Termination Date, as soon thereafter as is reasonably

practicable).

53  Net Out of Settlement Amounts. The Non-Defaulting Party shall aggregate all
Settlement Amounts into a single amount by: netting out (a) all Settlement Amounts that are due
to the Defaulting Party, plus, at the option of the Non-Defaulting Party, any cash or other form of
security then available to the Non-Defaulting Party pursuant to Article Eight, plus any or all
other amounts due to the Defaulting Party under this Agreement against (b) all Settlement
Amounts that are due to the Non-Defaulting Party, plus any or all other amounts due to the Non-
Defaulting Party under this Agreement, so that all such amounts shall be netted out to a single
liquidated amount (the “Termination Payment”) payable by one Party to the other. The
Termination Payment shall be due to or due from the Non-Defaulting Party as appropriate.

54  Notice of Payment of Termination Payment. As soon as practicable after a
liquidation, notice shall be given by the Non-Defaulting Party to the Defaulting Party of the
amount of the Termination Payment and whether the Termination Payment is due to or due from
the Non-Defaulting Party. The notice shall include a written statement explaining in reasonable
detail the calculation of such amount. The Termination Payment shall be made by the Party that

owes it within two (2) Business Days after such notice is effective.

5.5  Disputes With Respect to Termination Payment. If the Defaulting Party disputes
the Non-Defaulting Party’s calculation of the Termination Payment, in whole or in part, the
Defaulting Party shall, within two (2) Business Days of receipt of Non-Defaulting Party’s
calculation of the Termination Payment, provide to the Non-Defaulting Party a detailed written
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explanation of the basis for such dispute; provided, however, that if the Termination Payment is
due from the Defaulting Party, the Defaulting Party shall first transfer Performance Assurance to
the Non-Defaulting Party in an amount equal to the Termination Payment.

5.6 Closeout Setoffs.

Option A: After calculation of a Termination Payment in accordance with Section 5.3, if
the Defaulting Party would be owed the Termination Payment, the Non-Defaulting Party shall be
entitled, at its option and in its discretion, to (i) set off against such Termination Payment any
amounts due and owing by the Defaulting Party to the Non-Defaulting Party under any other
agreements, instruments or undertakings between the Defaulting Party and the Non-Defaulting
Party and/or (i1) to the extent the Transactions are not yet liquidated in accordance with Section
5.2, withhold payment of the Termination Payment to the Defaulting Party. The remedy
provided for in this Section shall be without prejudice and in addition to any right of setoff,
combination of accounts, lien or other right to which any Party is at any time otherwise entitled
(whether by operation of law, contract or otherwise).

Option B: After calculation of a Termination Payment in accordance with Section 5.3, if
the Defaulting Party would be owed the Termination Payment, the Non-Defaulting Party shall be
entitled, at its option and in its discretion, to (i) set off against such Termination Payment any
amounts due and owing by the Defaulting Party or any of its Affiliates to the Non-Defaulting
Party or any of its Affiliates under any other agreements, instruments or undertakings between
the Defaulting Party or any of its Affiliates and the Non-Defaulting Party or any of its Affiliates
and/or (ii) to the extent the Transactions are not yet liquidated in accordance with Section 5.2,
withhold payment of the Termination Payment to the Defaulting Party. The remedy provided for
in this Section shall be without prejudice and in addition to any right of setoff, combination of
accounts, lien or other right to which any Party is at any time otherwise entitled (whether by
operation of law, contract or otherwise).

Option C: Neither Option A nor B shall apply.

5.7  Suspension of Performance. Notwithstanding any other provision of this Master
Agreement, if (a) an Event of Default or (b) a Potential Event of Default shall have occurred and
be continuing, the Non-Defaulting Party, upon written notice to the Defaulting Party, shall have
the night (i) to suspend performance under any or all Transactions; provided, however, in no
event shall any such suspension continue for longer than ten (10) NERC Business Days with
respect to any single Transaction unless an early Termination Date shall have been declared and
notice thereof pursuant to Section 5.2 given, and (ii) to the extent an Event of Default shall have
occurred and be continuing to exercise any remedy available at law or in equity.

ARTICLE SIX: PAYMENT AND NETTING

6.1  Billing Period. Unless otherwise specifically agreed upon by the Parties in a
Transaction, the calendar month shall be the standard period for all payments under this
Agreement (other than Termination Payments and, if “Accelerated Payment of Damages” is
specified by the Parties in the Cover Sheet, payments pursuant to Section 4.1 or 4.2 and Option
premium payments pursuant to Section 6.7). As soon as practicable after the end of each month,
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each Party will render to the other Party an invoice for the payment obligations, if any, incurred
hereunder during the preceding month.

6.2  Timeliness of Payment. Unless otherwise agreed by the Parties in a Transaction,
all invoices under this Master Agreement shall be due and payable in accordance with each
Party’s invoice instructions on or before the later of the twentieth (20th) day of each month, or
tenth (10th) day after receipt of the invoice or, if such day is not a Business Day, then on the next
Business Day. Each Party will make payments by electronic funds transfer, or by other mutually
agreeable method(s), to the account designated by the other Party. Any amounts not paid by the
due date will be deemed delinquent and will accrue interest at the Interest Rate, such interest to
be calculated from and including the due date to but excluding the date the delinquent amount is

paid in full.

6.3  Disputes and Adjustments of Invoices. A Party may, in good faith, dispute the

correctness of any invoice or any adjustment to an invoice, rendered under this Agreement or
adjust any invoice for any arithmetic or computational error within twelve (12) months of the
date the invoice, or adjustment to an invoice, was rendered. In the event an invoice or portion
thereof, or any other claim or adjustment arising hereunder, is disputed, payment of the
undisputed portion of the invoice shall be required to be made when due, with notice of the
objection given to the other Party. Any invoice dispute or invoice adjustment shall be in writing
and shall state the basis for the dispute or adjustment. Payment of the disputed amount shall not
be required until the dispute is resolved. Upon resolution of the dispute, any required payment
shall be made within two (2) Business Days of such resolution along with interest accrued at the
Interest Rate from and including the due date to but excluding the date paid. Inadvertent
overpayments shall be retumed upon request or deducted by the Party receiving such
overpayment from subsequent payments, with interest accrued at the Interest Rate from and
including the date of such overpayment to but excluding the date repaid or deducted by the Party
receiving such overpayment. Any dispute with respect to an invoice is waived unless the other
Party is notified in accordance with this Section 6.3 within twelve (12) months after the invoice
is rendered or any specific adjustment to the invoice is made. If an invoice is not rendered
within twelve (12) months after the close of the month during which performance of a
Transaction occurred, the right to payment for such performance is waived.

6.4  Netting of Payments. The Parties hereby agree that they shall discharge mutual
debts and payment obligations due and owing to each other on the same date pursuant to all
Transactions through netting, in which case all amounts owed by each Party to the other Party
for the purchase and sale of Products during the monthly billing period under this Master
Agreement, including any related damages calculated pursuant to Article Four (unless one of the
Parties elects to accelerate payment of such amounts as permitted by Article Four), interest, and
payments or credits, shall be netted so that only the excess amount remaining due shall be paid

by the Party who owes it.

6.5  Payment Obligation Absent Netting. If no mutual debts or payment obligations
exist and only one Party owes a debt or obligation to the other during the monthly billing period,
including, but not limited to, any related damage amounts calculated pursuant to Article Four,
interest, and payments or credits, that Party shall pay such sum in full when due.
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6.6  Security. Unless the Party benefiting from Performance Assurance or a guaranty
notifies the other Party in writing, and except in connection with a liquidation and termination in
accordance with Article Five, all amounts netted pursuant to this Article Six shall not take into
account or include any Performance Assurance or guaranty which may be in effect to secure a
Party’s performance under this Agreement.

6.7  Payment for Options. The premium amount for the purchase of an Option shall
be paid within two (2) Business Days of receipt of an invoice from the Option Seller. Upon
exercise of an Option, payment for the Product underlying such Option shall be due in

accordance with Section 6.1.

6.8 Transaction Netting. If the Parties enter into one or more Transactions, which in
conjunction with one or more other outstanding Transactions, constitute Offsetting Transactions,
then all such Offsetting Transactions may by agreement of the Parties, be netted into a single
Transaction under which:

(a) the Party obligated to deliver the greater amount of Energy will deliver the
difference between the total amount it is obligated to deliver and the total
amount to be delivered to it under the Offsetting Transactions, and

(b)  the Party owing the greater aggregate payment will pay the net difference
owed between the Parties.

Each single Transaction resulting under this Section shall be deemed part of the single,
indivisible contractual arrangement between the parties, and once such resulting Transaction
occurs, outstanding obligations under the Offsetting Transactions which are satisfied by such

offset shall terminate.

ARTICLE SEVEN: LIMITATIONS

7.1  Limitation of Remedies, Liability and Damages. EXCEPT AS SET FORTH
HEREIN, THERE IS NO WARRANTY OF MERCHANTABILITY OR FITNESS FOR A
PARTICULAR PURPOSE, AND ANY AND ALL IMPLIED WARRANTIES ARE
DISCLAIMED. THE PARTIES CONFIRM THAT THE EXPRESS REMEDIES AND
MEASURES OF DAMAGES PROVIDED IN THIS AGREEMENT SATISFY THE
ESSENTIAL PURPOSES HEREOF. FOR BREACH OF ANY PROVISION FOR WHICH AN
EXPRESS REMEDY OR MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS
REMEDY OR MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE
REMEDY, THE OBLIGOR'’S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE
WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS EXPRESSLY PROVIDED
HEREIN OR IN A TRANSACTION, THE OBLIGOR’S LIABILITY SHALL BE LIMITED
TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL DAMAGES SHALL
BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER REMEDIES OR
DAMAGES AT LAW OR IN EQUITY ARE WAIVED. UNLESS EXPRESSLY HEREIN
PROVIDED, NEITHER PARTY SHALL BE LIABLE FOR CONSEQUENTIAL,
INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT DAMAGES, LOST PROFITS OR
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OTHER BUSINESS INTERRUPTION DAMAGES, BY STATUTE, IN TORT OR
CONTRACT, UNDER ANY INDEMNITY PROVISION OR OTHERWISE. IT IS THE
INTENT OF THE PARTIES THAT THE LIMITATIONS HEREIN IMPOSED ON REMEDIES
AND THE MEASURE OF DAMAGES BE WITHOUT REGARD TO THE CAUSE OR
CAUSES RELATED THERETO, INCLUDING THE NEGLIGENCE OF ANY PARTY,
WHETHER SUCH NEGLIGENCE BE SOLE, JOINT OR CONCURRENT, OR ACTIVE OR
PASSIVE. TO THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER
ARE LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE
DIFFICULT OR IMPOSSIBLE TO DETERMINE, OR OTHERWISE OBTAINING AN
ADEQUATE REMEDY IS INCONVENIENT AND THE DAMAGES CALCULATED
HEREUNDER CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR

LOSS.
ARTICLE EIGHT: CREDIT AND COLLATERAL REQUIREMENTS

8.1  Party A Credit Protection The applicable credit and collateral requirements shall
be as specified on the Cover Sheet. If no option in Section 8.1(a) is specified on the Cover
Sheet, Section 8.1(a) Option C shall apply exclusively. If none of Sections 8.1(b), 8.1(c) or
8.1(d) are specified on the Cover Sheet, Section 8.1(b) shall apply exclusively.

(a)  Financial Information Option A: If requested by Party A, Party B shall
deliver (1) within 120 days following the end of each fiscal year, a copy of Party B’s annual
report containing audited consolidated financial statements for such fiscal year and (i1) within 60
days after the end of each of its first three fiscal quarters of each fiscal year, a copy of Party B’s
quarterly report containing unaudited consolidated financial statements for such fiscal quarter.
In all cases the statements shall be for the most recent accounting period and prepared in
accordance with generally accepted accounting principles; provided, however, that should any
such statements not be available on a timely basis due to a delay in preparation or certification,
such delay shall not be an Event of Default so long as Party B diligently pursues the preparation,

certification and delivery of the statements.

Option B: If requested by Party A, Party B shall deliver (i) within 120 days following the
end of each fiscal year, a copy of the annual report containing audited consolidated financial
statements for such fiscal year for the party(s) specified on the Cover Sheet and (i1) within 60
days after the end of each of its first three fiscal quarters of each fiscal year, a copy of quarterly
report containing unaudited consolidated financial statements for such fiscal quarter for the
party(s) specified on the Cover Sheet. In all cases the statements shall be for the most recent
accounting period and shall be prepared in accordance with generally accepted accounting
principles; provided, however, that should any such statements not be available on a timely basis
due to a delay in preparation or certification, such delay shall not be an Event of Default so long
as the relevant entity diligently pursues the preparation, certification and delivery of the

statements.

Option C: Party A may request from Party B the information specified in the Cover
Sheet.
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(b)  Credit Assurances. If Party A has reasonable grounds to believe that Party
B’s creditworthiness or performance under this Agreement has become unsatisfactory, Party A
will provide Party B with written notice requesting Performance Assurance in an amount
determined by Party A in a commercially reasonable manner. Upon receipt of such notice Party
B shall have three (3) Business Days to remedy the situation by providing such Performance
Assurance to Party A. In the event that Party B fails to provide such Performance Assurance, or
a guaranty or other credit assurance acceptable to Party A within three (3) Business Days of
receipt of notice, then an Event of Default under Article Five will be deemed to have occurred
and Party A will be entitled to the remedies set forth in Article Five of this Master Agreement.

(c) Collateral Threshold. If at any time and from time to time during the term
of this Agreement (and notwithstanding whether an Event of Default has occurred), the
Termination Payment that would be owed to Party A plus Party B’s Independent Amount, if any,
exceeds the Party B Collateral Threshold, then Party A, on any Business Day, may request that
Party B provide Performance Assurance in an amount equal to the amount by which the
Termination Payment plus Party B’s Independent Amount, if any, exceeds the Party B Collateral
Threshold (rounding upwards for any fractional amount to the next Party B Rounding Amount)
(“Party B Performance Assurance”), less any Party B Performance Assurance already posted
with Party A. Such Party B Performance Assurance shall be delivered to Party A within three
(3) Business Days of the date of such request. On any Business Day (but no more frequently
than weekly with respect to Letters of Credit and daily with respect to cash), Party B, at its sole
cost, may request that such Party B Performance Assurance be reduced correspondingly to the
amount of such excess Termination Payment plus Party B’s Independent Amount, if any,
(rounding upwards for any fractional amount to the next Party B Rounding Amount). In the
event that Party B fails to provide Party B Performance Assurance pursuant to the terms of this
Article Eight within three (3) Business Days, then an Event of Default under Article Five shall
be deemed to have occurred and Party A will be entitled to the remedies set forth in Article Five

of this Master Agreement.

For purposes of this Section 8.1(c), the calculation of the Termination Payment shall be
calculated pursuant to Section 5.3 by Party A as if all outstanding Transactions had been
liquidated, and in addition thereto, shall include all amounts owed but not yet paid by Party B to
Party A, whether or not such amounts are due, for performance already provided pursuant to any

and all Transactions.

(d)  Downgrade Event. If at any time there shall occur a Downgrade Event in
respect of Party B, then Party A may require Party B to provide Performance Assurance in an
amount determined by Party A in a commercially reasonable manner. In the event Party B shall
fail to provide such Performance Assurance or a guaranty or other credit assurance acceptable to
Party A within three (3) Business Days of receipt of notice, then an Event of Default shall be
deemed to have occurred and Party A will be entitled to the remedies set forth in Article Five of

this Master Agreement.

(e) If specified on the Cover Sheet, Party B shall deliver to Party A, prior to
or concurrently with the execution and delivery of this Master Agreement a guarantee in an
amount not less than the Guarantee Amount specified on the Cover Sheet and in a form
reasonably acceptable to Party A.
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8.2  Party B Credit Protection The applicable credit and collateral requirements shall
be as specified on the Cover Sheet. If no option in Section 8.2(a) is specified on the Cover
Sheet, Section 8.2(a) Option C shall apply exclusively. If none of Sections 8.2(b), 8.2(c) or
8.2(d) are specified on the Cover Sheet, Section 8.2(b) shall apply exclusively.

(a)  Financial Information Option A: If requested by Party B, Party A shall
deliver (i) within 120 days following the end of each fiscal year, a copy of Party A’s annual
report containing audited consolidated financial statements for such fiscal year and (i1) within 60
days after the end of each of its first three fiscal quarters of each fiscal year, a copy of such
Party’s quarterly report containing unaudited consolidated financial statements for such fiscal
quarter. In all cases the statements shall be for the most recent accounting period and prepared in
accordance with generally accepted accounting principles; provided, however, that should any
such statements not be available on a timely basis due to a delay in preparation or certification,
such delay shall not be an Event of Default so long as such Party diligently pursues the
preparation, certification and delivery of the statements.

Option B: If requested by Party B, Party A shall deliver (i) within 120 days following the
end of each fiscal year, a copy of the annual report containing audited consolidated financial
statements for such fiscal year for the party(s) specified on the Cover Sheet and (ii) within 60
days after the end of each of its first three fiscal quarters of each fiscal year, a copy of quarterly
report containing unaudited consolidated financial statements for such fiscal quarter for the
party(s) specified on the Cover Sheet. In all cases the statements shall be for the most recent
accounting period and shall be prepared in accordance with generally accepted accounting
principles; provided, however, that should any such statements not be available on a timely basis
due to a delay in preparation or certification, such delay shall not be an Event of Default so long
as the relevant entity diligently pursues the preparation, certification and delivery of the

statements.

Option C: Party B may request from Party A the information specified in the Cover
Sheet.

(b) Credit Assurances. If Party B has reasonable grounds to believe that Party
A’s creditworthiness or performance under this Agreement has become unsatisfactory, Party B
will provide Party A with written notice requesting Performance Assurance in an amount
determined by Party B in a commercially reasonable manner. Upon receipt of such notice Party
A shall have three (3) Business Days to remedy the situation by providing such Performance
Assurance to Party B. In the event that Party A fails to provide such Performance Assurance, or
a guaranty or other credit assurance acceptable to Party B within three (3) Business Days of
receipt of notice, then an Event of Default under Article Five will be deemed to have occurred
and Party B will be entitled to the remedies set forth in Article Five of this Master Agreement.

(c) Collateral Threshold. If at any time and from time to time during the term
of this Agreement (and notwithstanding whether an Event of Default has occurred), the
Termination Payment that would be owed to Party B plus Party A’s Independent Amount, if any,
exceeds the Party A Collateral Threshold, then Party B, on any Business Day, may request that
Party A provide Performance Assurance in an amount equal to the amount by which the
Termination Payment plus Party A’s Independent Amount, if any, exceeds the Party A Collateral
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Threshold (rounding upwards for any fractional amount to the next Party A Rounding Amount)
(“Party A Performance Assurance”), less any Party A Performance Assurance already posted
with Party B. Such Party A Performance Assurance shall be delivered to Party B within three (3)
Business Days of the date of such request. On any Business Day (but no more frequently than
weekly with respect to Letters of Credit and daily with respect to cash), Party A, at its sole cost,
may request that such Party A Performance Assurance be reduced correspondingly to the amount
of such excess Termination Payment plus Party A’s Independent Amount, if any, (rounding
upwards for any fractional amount to the next Party A Rounding Amount). In the event that
Party A fails to provide Party A Performance Assurance pursuant to the terms of this Article
Eight within three (3) Business Days, then an Event of Default under Article Five shall be
deemed to have occurred and Party B will be entitled to the remedies set forth in Article Five of

this Master Agreement.

For purposes of this Section 8.2(c), the calculation of the Termination Payment shall be
calculated pursuant to Section 5.3 by Party B as if all outstanding Transactions had been
liquidated, and in addition thereto, shall include all amounts owed but not yet paid by Party A to
Party B, whether or not such amounts are due, for performance already provided pursuant to any

and all Transactions.

(d) Downgrade Event. If at any time there shall occur a Downgrade Event in
respect of Party A, then Party B may require Party A to provide Performance Assurance in an
amount determined by Party B in a commercially reasonable manner. In the event Party A shall
fail to provide such Performance Assurance or a guaranty or other credit assurance acceptable to
Party B within three (3) Business Days of receipt of notice, then an Event of Default shall be
deemed to have occurred and Party B will be entitled to the remedies set forth in Article Five of

this Master Agreement.

(e If specified on the Cover Sheet, Party A shall deliver to Party B, prior to
or concurrently with the execution and delivery of this Master Agreement a guarantee in an
amount not less than the Guarantee Amount specified on the Cover Sheet and in a form
reasonably acceptable to Party B.

83  Grant of Security Interest/Remedies. To secure its obligations under this
Agreement and to the extent either or both Parties deliver Performance Assurance hereunder,
each Party (a “Pledgor”) hereby grants to the other Party (the “Secured Party”) a present and
continuing security interest in, and lien on (and right of setoff against), and assignment of, all
cash collateral and cash equivalent collateral and any and all proceeds resulting therefrom or the
liquidation thereof, whether now or hereafter held by, on behalf of, or for the benefit of, such
Secured Party, and each Party agrees to take such action as the other Party reasonably requires in
order to perfect the Secured Party’s first-priority security interest in, and lien on (and right of
setoff against), such collateral and any and all proceeds resulting therefrom or from the
liquidation thereof. Upon or any time after the occurrence or deemed occurrence and during the
continuation of an Event of Default or an Early Termination Date, the Non-Defaulting Party may
do any one or more of the following: (i) exercise any of the rights and remedies of a Secured
Party with respect to all Performance Assurance, including any such rights and remedies under
law then in effect; (ii) exercise its rights of setoff against any and all property of the Defaulting
Party in the possession of the Non-Defaulting Party or its agent; (ii1) draw on any outstanding
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Letter of Credit issued for its benefit; and (iv) liquidate all Performance Assurance then held by
or for the benefit of the Secured Party free from any claim or right of any nature whatsoever of
the Defaulting Party, including any equity or right of purchase or redemption by the Defaulting
Party. The Secured Party shall apply the proceeds of the collateral realized upon the exercise of
any such rights or remedies to reduce the Pledgor’s obligations under the Agreement (the
Pledgor remaining liable for any amounts owing to the Secured Party after such application),
subject to the Secured Party’s obligation to return any surplus proceeds remaining after such
obligations are satisfied in full.

ARTICLE NINE: GOVERNMENTAL CHARGES

9.1  Cooperation Each Party shall use reasonable efforts to implement the provisions
of and to administer this Master Agreement in accordance with the intent of the parties to
minimize all taxes , so long as neither Party is materially adversely affected by such efforts.

9.2  Govemmental Charges. Seller shall pay or cause to be paid all taxes imposed by
any government authority(“Governmental Charges™”) on or with respect to the Product or a
Transaction arising prior to the Delivery Point. Buyer shall pay or cause to be paid all
Governmental Charges on or with respect to the Product or a Transaction at and from the
Delivery Point (other than ad valorem, franchise or income taxes which are related to the sale of
the Product and are, therefore, the responsibility of the Seller). In the event Seller is required by
law or regulation to remit or pay Governmental Charges which are Buyer’s responsibility
hereunder, Buyer shall promptly reimburse Seller for such Governmental Charges. If Buyer is
required by law or regulation to remit or pay Govemmental Charges which are Seller’s
responsibility hereunder, Buyer may deduct the amount of any such Governmental Charges from
the sums due to Seller under Article 6 of this Agreement. Nothing shall obligate or cause a Party
to pay or be liable to pay any Governmental Charges for which it is exempt under the law.

ARTICLE TEN: MISCELLANEOUS

10.1 Term of Master Agreement. The term of this Master Agreement shall commence
on the Effective Date and shall remain in effect until terminated by either Party upon (thirty) 30
days’ prior written notice; provided, however, that such termination shall not affect or excuse the
performance of either Party under any provision of this Master Agreement that by its terms
survives any such termination and, provided further, that this Master Agreement and any other
documents executed and delivered hereunder shall remain in effect with respect to the
Transaction(s) entered into prior to the effective date of such termination until both Parties have
fulfilled all of their obligations with respect to such Transaction(s), or such Transaction(s) that

have been terminated under Section 5.2 of this Agreement.

102 Representations and Warranties On the Effective Date and the date of entering
into each Transaction, each Party represents and warrants to the other Party that:

(1) it is duly organized, validly existing and m good standing under the laws
of the junisdiction of its formation;
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(W)

(i)

@)

)

)

(vi)

(viir)

(x)

it has all regulatory authorizations necessary for it to legally perform its
obligations under this Master Agreement and each Transaction (including
any Confirmation accepted in accordance with Section 2.3);

the execution, delivery and performance of this Master Agreement and
each Transaction (including any Confirmation accepted in accordance
with Section 2.3) are within its powers, have been duly authorized by all
necessary action and do not violate any of the terms and conditions in its
goveming documents, any contracts to which it is a party or any law, rule,
regulation, order or the like applicable to it;

this Master Agreement, each Transaction (including any Confirmation
accepted in accordance with Section 2.3), and each other document
executed and delivered in accordance with this Master Agreement
constitutes its legally valid and binding obligation enforceable against it in
accordance with its terms; subject to any Equitable Defenses.

it 1s not Bankrupt and there are no proceedings pending or being
contemplated by it or, to its knowledge, threatened against it which would
result in it being or becoming Bankrupt;

there is not pending or, to its knowledge, threatened against it or any of its
Affiliates any legal proceedings that could materially adversely affect its
ability to perform its obligations under this Master Agreement and each
Transaction (including any Confirmation accepted in accordance with

Section 2.3);

no Event of Default or Potential Event of Default with respect to it has
occurred and is continuing and no such event or circumstance would occur
as a result of its entering into or performing its obligations under this
Master Agreement and each Transaction (including any Confirmation
accepted 1n accordance with Section 2.3);

it is acting for its own account, has made its own independent decision to
enter into this Master Agreement and each Transaction (including any
Confirmation accepted in accordance with Section 2.3) and as to whether
this Master Agreement and each such Transaction (including any
Confirmation accepted in accordance with Section 2.3) is appropriate or
proper for 1t based upon its own judgment, is not relying upon the advice
or recommendations of the other Party in so doing, and is capable of
assessing the merits of and understanding, and understands and accepts,
the terms, conditions and risks of this Master Agreement and each
Transaction (including any Confirmation accepted in accordance with
Section 2.3);

it 15 a “forward contract merchant” within the meaning of the United
States Bankruptcy Code;

24

Version 2.1 (modified 4/25/00)

@COPYRIGHT 2000 by the Edison Electric Institute and National Energy Marketers Association



®) it has entered into this Master Agreement and each Transaction (including
any Confirmation accepted in accordance with Section 2.3) in connection
with the conduct of its business and it has the capacity or ability to make
or take delivery of all Products referred to in the Transaction to which it is

a Party;

()  with respect to each Transaction (including any Confirmation accepted in
accordance with Section 2.3) involving the purchase or sale of a Product
or an Option, it is a producer, processor, commercial user or merchant
handling the Product, and it is entering into such Transaction for purposes
related to its business as such; and

(ai)  the material economic terms of each Transaction are subject to individual
negotiation by the Parties.

10.3 Title and Risk of Loss. Title to and risk of loss related to the Product shall
transfer from Seller to Buyer at the Delivery Point. Seller warrants that it will deliver to Buyer
the Quantity of the Product free and clear of all liens, security interests, claims and
encumbrances or any interest therein or thereto by any person arising prior to the Delivery Point.

10.4 Indemnity. Each Party shall indemnify, defend and hold harmless the other Party
from and against any Claims arising from or out of any event, circumstance, act or incident first
occurring or existing during the period when control and title to Product is vested in such Party
as provided in Section 10.3. Each Party shall indemnify, defend and hold harmless the other
Party against any Governmental Charges for which such Party is responsible under Article Nine.

10.5 Assignment. Neither Party shall assign this Agreement or its rights hereunder
without the prior written consent of the other Party, which consent may be withheld in the
exercise of its sole discretion; provided, however, either Party may, without the consent of the
other Party (and without relieving itself from liability hereunder), (i) transfer, sell, pledge,
encumber or assign this Agreement or the accounts, revenues or proceeds hereof in connection
with any financing or other financial arrangements, (ii) transfer or assign this Agreement to an
affiliate of such Party which affiliate’s creditworthiness is equal to or higher than that of such
Party, or (ii1) transfer or assign this Agreement to any person or entity succeeding to all or
substantially all of the assets whose creditworthiness is equal to or higher than that of such Party;
provided, however, that in each such case, any such assignee shall agree in writing to be bound
by the terms and conditions hereof and so long as the transferring Party delivers such tax and
enforceability assurance as the non-transferring Party may reasonably request.

10.6 Goveming Law. THIS AGREEMENT AND THE RIGHTS AND DUTIES OF
THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND CONSTRUED,
ENFORCED AND PERFORMED IN ACCORDANCE WITH THE LAWS OF THE STATE
OF NEW YORK, WITHOUT REGARD TO PRINCIPLES OF CONFLICTS OF LAW. EACH
PARTY WAIVES ITS RESPECTIVE RIGHT TO ANY JURY TRIAL WITH RESPECT TO
ANY LITIGATION ARISING UNDER OR IN CONNECTION WITH THIS AGREEMENT.
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10.7 Notices. All notices, requests, statements or payments shall be made as specified
in the Cover Sheet. Notices (other than scheduling requests) shall, unless otherwise specified
herein, be in writing and may be delivered by hand delivery, United States mail, overnight
courier service or facsimile. Notice by facsimile or hand delivery shall be effective at the close
of business on the day actually received, if received during business hours on a Business Day,
and otherwise shall be effective at the close of business on the next Business Day. Notice by
overnight United States mail or courier shall be effective on the next Business Day after it was
sent. A Party may change its addresses by providing notice of same in accordance herewith.

10.8 General This Master Agreement (including the exhibits, schedules and any
written supplements hereto), the Party A Tariff, if any, the Party B Tanff, if any, any designated
collateral, credit support or margin agreement or similar arrangement between the Parties and all
Transactions (including any Confirmation accepted in accordance with Section 2.3) constitute
the entire agreement between the Parties relating to the subject matter. Notwithstanding the
foregoing, any collateral, credit support or margin agreement or similar arrangement between the
Parties shall, upon designation by the Parties, be deemed part of this Agreement and shall be
incorporated herein by reference. This Agreement shall be considered for all purposes as
prepared through the joint efforts of the parties and shall not be construed against one party or
the other as a result of the preparation, substitution, submission or other event of negotiation,
drafting or execution hereof. Except to the extent herein provided for, no amendment or
modification to this Master Agreement shall be enforceable unless reduced to writing and
executed by both Parties. Each Party agrees if it seeks to amend any applicable wholesale power
sales tariff during the term of this Agreement, such amendment will not in any way affect
outstanding Transactions under this Agreement without the prior written consent of the other
Party. Each Party further agrees that it will not assert, or defend itself, on the basis that any
applicable taniff is inconsistent with this Agreement. This Agreement shall not impart any rights
enforceable by any third party (other than a permitted successor or assignee bound to this
Agreement). Waiver by a Party of any default by the other Party shall not be construed as a
watver of any other default. Any provision declared or rendered unlawful by any applicable
court of law or regulatory agency or deemed unlawful because of a statutory change
(individually or collectively, such events referred to as “Regulatory Event”) will not otherwise
affect the remaining lawful obligations that arise under this Agreement; and provided, further,
that if a Regulatory Event occurs, the Parties shall use their best efforts to reform this Agreement
in order to give effect to the original intention of the Parties. The term “including” when used in
this Agreement shall be by way of example only and shall not be considered in any way to be in
limitation. The headings used herein are for convenience and reference purposes only. All
indemnity and audit rights shall survive the termination of this Agreement for twelve (12)
months. This Agreement shall be binding on each Party’s successors and permitted assigns.

10.9 Audit. Each Party has the right, at its sole expense and during normal working
hours, to examine the records of the other Party to the extent reasonably necessary to verify the
accuracy of any statement, charge or computation made pursuant to this Master Agreement. If
requested, a Party shall provide to the other Party statements evidencing the Quantity delivered
at the Delivery Point. If any such examination reveals any inaccuracy in any statement, the
necessary adjustments in such statement and the payments thereof will be made promptly and
shall bear interest calculated at the Interest Rate from the date the overpayment or underpayment
was made until paid; provided, however, that no adjustment for any statement or payment will be
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made unless objection to the accuracy thereof was made prior to the lapse of twelve (12) months
from the rendition thereof, and thereafter any objection shall be deemed waived.

10.10 Forward Contract. The Parties acknowledge and agree that all Transactions
constitute “forward contracts™ within the meaning of the United States Bankruptcy Code.

10.11 Confidentiality. If the Parties have elected on the Cover Sheet to make this
Section 10.11 applicable to this Master Agreement, neither Party shall disclose the terms or
conditions of a Transaction under this Master Agreement to a third party (other than the Party’s
employees, lenders, counsel, accountants or advisors who have a need to know such information
and have agreed to keep such terms confidential) except in order to comply with any applicable
law, regulation, or any exchange, control area or independent system operator rule or in
connection with any court or regulatory proceeding; provided, however, each Party shall, to the
extent practicable, use reasonable efforts to prevent or limit the disclosure. The Parties shall be
entitled to all remedies available at law or in equity to enforce, or seek relief in connection with,

this confidentiality obligation.
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[Schedule M (page 28 through page 31) has been intentionally omitted as inapplicable]



SCHEDULE P: PRODUCTS AND RELATED DEFINITIONS

“Ancillary Services” means any of the services identified by a Transmission Provider in
its transmission tariff as “ancillary services” including, but not limited to, regulation and
frequency response, energy imbalance, operating reserve-spinning and operating reserve-
supplemental, as may be specified in the Transaction.

“Capacity” has the meaning specified in the Transaction.

“Energy” means three-phase, 60-cycle alternating current electric energy, expressed in
megawatt hours.

“Firm (LD)” means, with respect to a Transaction, that either Party shall be relieved of its
obligations to sell and deliver or purchase and receive without liability only to the extent that,
and for the period during which, such performance is prevented by Force Majeure. In the
absence of Force Majeure, the Party to which performance is owed shall be entitled to receive
from the Party which failed to deliver/receive an amount determined pursuant to Article Four.

“Firm Transmission Contingent - Contract Path” means, with respect to a Transaction,
that the performance of either Seller or Buyer (as specified in the Transaction) shall be excused,
and no damages shall be payable including any amounts determined pursuant to Article Four, if
the transmission for such Transaction is interrupted or curtailed and (i) such Party has provided
for firm transmission with the transmission provider(s) for the Product in the case of the Seller
from the generation source to the Delivery Point or in the case of the Buyer from the Delivery
Point to the ultimate sink, and (ii) such interruption or curtailment is due to “force majeure” or
“uncontrollable force” or a similar term as defined under the applicable transmission provider’s
tariff. This contingency shall excuse performance for the duration of the interruption or
curtailment notwithstanding the provisions of the definition of “Force Majeure” in Section 1.23

to the contrary.

“Firm Transmission Contingent - Delivery Point” means, with respect to a Transaction,
that the performance of either Seller or Buyer (as specified in the Transaction) shall be excused,
and no damages shall be payable including any amounts determined pursuant to Article Four, if
the transmission to the Delivery Point (in the case of Seller) or from the Delivery Point (in the
case of Buyer) for such Transaction is interrupted or curtailed and (i) such Party has provided for
firm transmission with the transmission provider(s) for the Product, in the case of the Seller, to
be delivered to the Delivery Point or, in the case of Buyer, to be received at the Delivery Point
and (11) such interruption or curtailment is due to “force majeure” or “uncontrollable force” or a
similar term as defined under the applicable transmission provider’s tariff. This transmission
contingency excuses performance for the duration of the interruption or curtailment,
notwithstanding the provisions of the definition of “Force Majeure” in Section 1.23 to the
contrary. Interruptions or curtailments of transmission other than the transmission either
immediately to or from the Delivery Point shall not excuse performance

“Firm (No Force Majeure)” means, with respect to a Transaction, that if either Party fails
to perform its obligation to sell and deliver or purchase and receive the Product, the Party to
which performance is owed shall be entitled to receive from the Party which failed to perform an
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amount determined pursuant to Article Four. Force Majeure shall not excuse performance of a
Firm (No Force Majeure) Transaction.

“Into (the “Receiving Transmission Provider”), Seller’s Daily Choice”
means that, in accordance with the provisions set forth below, (1) the Product shall be scheduled
and delivered to an interconnection or interface (“Interface”) either (a) on the Receiving
Transmission Provider’s transmission system border or (b) within the control area of the
Receiving Transmission Provider if the Product is from a source of generation in that control
area, which Interface, in either case, the Receiving Transmission Provider identifies as available
for delivery of the Product in or into its control area; and (2) Seller has the right on a daily
prescheduled basis to designate the Interface where the Product shall be delivered. An “Into”
Product shall be subject to the following provisions:

L Prescheduling and Notification Subject to the provisions of Section 6, not later
than the prescheduling deadline of 11:00 a.m. CPT on the Business Day before the next delivery

day or as otherwise agreed to by Buyer and Seller, Seller shall notify Buyer (“Seller’s
Notification™) of Seller’s immediate upstream counterparty and the Interface (the “Designated
Interface™) where Seller shall deliver the Product for the next delivery day, and Buyer shall

notify Seller of Buyer’s immediate downstream counterparty.

2. Availability of “Firm Transmission” to Buyer at Designated Interface. “Timely

Request for Transmission,” “ADI” and “Available Transmission” In determining availability to
Buyer of next-day firm transmission (“Firm Transmission™) from the Designated Interface, a
“Timely Request for Transmission” shall mean a properly completed request for Firm
Transmission made by Buyer in accordance with the controlling tariff procedures, which request
shall be submitted to the Receiving Transmission Provider no later than 30 minutes after delivery
of Seller’s Notification, provided, however, if the Receiving Transmission Provider is not
accepting requests for Firm Transmission at the time of Seller’s Notification, then such request
by Buyer shall be made within 30 minutes of the time when the Receiving Transmission
Provider first opens thereafter for purposes of accepting requests for Firm Transmission.

Pursuant to the terms hereof, delivery of the Product may under certain circumstances be
redesignated to occur at an Interface other than the Designated Interface (any such alternate
designated interface, an “ADI”) either (a) on the Receiving Transmission Provider’s transmission
system border or (b) within the control area of the Receiving Transmission Provider if the
Product is from a source of generation in that control area, which ADI, in either case, the
Receiving Transmission Provider identifies as available for delivery of the Product in or into its
control area using either firm or non-firm transmission, as available on a day-ahead or hourly
basis (individually or collectively referred to as “Available Transmission”) within the Receiving

Transmission Provider’s transmission system.

3. Rights of Buyer and Seller Depending Upon Availabilitv_of/Timely Request for
Firm Transmission

A Timely Request for Firm Transmission_made by Buyer, Accepted by the
Receiving Transmission Provider and Purchased by Buyer. If a Timely Request for Firm
Transmission is made by Buyer and is accepted by the Receiving Transmission Provider
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and Buyer purchases such Firm Transmission, then Seller shall deliver and Buyer shall
recerve the Product at the Designated Interface.

L If the Firm Transmission purchased by Buyer within the Receiving
Transmission Provider’s transmission system from the Designated Interface
ceases to be available to Buyer for any reason, or if Seller is unable to deliver the
Product at the Designated Interface for any reason except Buyer’s non-
performance, then at Seller’s choice from among the following, Seller shall: (a)
to the extent Firm Transmission is available to Buyer from an ADI on a day-ahead
basis, require Buyer to purchase such Firm Transmission from such ADI, and
schedule and deliver the affected portion of the Product to such ADI on the basis
of Buyer’s purchase of Firm Transmission, or (b) require Buyer to purchase non-
firm transmission, and schedule and deliver the affected portion of the Product on
the basis of Buyer’s purchase of non-firm transmission from the Designated
Interface or an ADI designated by Seller, or (c) to the extent firm transmission is
available on an hourly basis, require Buyer to purchase firm transmission, and
schedule and deliver the affected portion of the Product on the basis of Buyer’s
purchase of such hourly firm transmission from the Designated Interface or an

ADI designated by Seller.

il If the Available Transmission utilized by Buyer as required by
Seller pursuant to Section 3A(1) ceases to be available to Buyer for any reason,
then Seller shall again have those alternatives stated in Section 3A(1) in order to

satisfy its obligations.

1il. Seller’s obligation to schedule and deliver the Product at an ADI is
subject to Buyer’s obligation referenced in Section 4B to cooperate reasonably
therewith. If Buyer and Seller cannot complete the scheduling and/or delivery at
an ADI, then Buyer shall be deemed to have satisfied its receipt obligations to
Seller and Seller shall be deemed to have failed its delivery obligations to Buyer,
and Seller shall be liable to Buyer for amounts determined pursuant to Article

Four.

iv. In each instance in which Buyer and Seller must make alternative
scheduling arrangements for delivery at the Designated Interface or an ADI
pursuant to Sections 3A(i) or (i1), and Firm Transmission had been purchased by
both Seller and Buyer into and within the Receiving Transmission Provider’s
transmission system as to the scheduled delivery which could not be completed as
a result of the interruption or curtailment of such Firm Transmission, Buyer and
Seller shall bear their respective transmission expenses and/or associated
congestion charges incurred in connection with efforts to complete delivery by
such altemative scheduling and delivery arrangements. In any instance except as
set forth in the immediately preceding sentence, Buyer and Seller must make
alternative scheduling arrangements for delivery at the Designated Interface or an
ADI under Sections 3A(i) or (i1), Seller shall be responsible for any additional
transmission purchases and/or associated congestion charges incurred by Buyer in
connection with such alternative scheduling arrangements.
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B. Timely Request for Firm Transmission Made by Buyer but Rejected by
the Receiving Transmission Provider. If Buyer’s Timely Request for Firm Transmission
is rejected by the Receiving Transmission Provider because of unavailability of Firm
Transmission from the Designated Interface, then Buyer shall notify Seller within 15
minutes after receipt of the Receiving Transmission Provider’s notice of rejection
(“Buyer’s Rejection Notice”). If Buyer timely notifies Seller of such unavailability of
Firm Transmission from the Designated Interface, then Seller shall be obligated either (1)
to the extent Firm Transmission is available to Buyer from an ADI on a day-ahead basis,
to require Buyer to purchase (at Buyer's own expense) such Firm Transmission from
such ADI and schedule and deliver the Product to such ADI on the basis of Buyer’s
purchase of Firm Transmission, and thereafter the provisions in Section 3A shall apply,
or (2) to require Buyer to purchase (at Buyer’s own expense) non-firm transmission, and
schedule and deliver the Product on the basis of Buyer’s purchase of non-firm
transmission from the Designated Interface or an ADI designated by the Seller, in which
case Seller shall bear the risk of interruption or curtailment of the non-firm transmission;
provided, however, that if the non-firm transmission is interrupted or curtailed or if Seller
1s unable to deliver the Product for any reason, Seller shall have the right to schedule and
deliver the Product to another ADI in order to satisfy its delivery obligations, in which
case Seller shall be responsible for any additional transmission purchases and/or
associated congestion charges incurred by Buyer in connection with Seller’s inability to
deliver the Product as originally prescheduled. If Buyer fails to timely notify Seller of
the unavailability of Firm Transmission, then Buyer shall bear the risk of interruption or
curtailment of transmission from the Designated Interface, and the provisions of Section

3D shall apply.

G Timely Request for Firm Transmussion Made by Buyer, Accepted by the
Receiving Transmission Provider and not Purchased by Buver If Buyer’s Timely
Request for Firm Transmission is accepted by the Receiving Transmission Provider but
Buyer elects to purchase non-firm transmission rather than Firm Transmission to take
delivery of the Product, then Buyer shall bear the risk of interruption or curtailment of
transmission from the Designated Interface. In such circumstances, if Seller’s delivery is
interrupted as a result of transmission relied upon by Buyer from the Designated
Interface, then Seller shall be deemed to have satisfied its delivery obligations to Buyer,
Buyer shall be deemed to have failed to receive the Product and Buyer shall be liable to

Seller for amounts determined pursuant to Article Four.

D. No Timely Request for Firm Transmission Made by Buyer, or Buyer Fails

to Timely Send Buyer’s Rejection Notice. If Buyer fails to make a Timely Request for
Firm Transmission or Buyer fails to timely deliver Buyer’s Rejection Notice, then Buyer
shall bear the risk of interruption or curtailment of transmission from the Designated
Interface. In such circumstances, if Seller’s delivery is interrupted as a result of
transmission relied upon by Buyer from the Designated Interface, then Seller shall be
deemed to have satisfied its delivery obligations to Buyer, Buyer shall be deemed to have
failed to receive the Product and Buyer shall be liable to Seller for amounts determined

pursuant to Article Four.

35

Version 2.1 (modified 4/25/00)
@COPYRIGHT 2000 by the Edison Electric Institute and National Energy Marketers Association



4. Transmission

A Seller’s Responsibilities.  Seller shall be responsible for transmission
required to deliver the Product to the Designated Interface or AD], as the case may be. It
1s expressly agreed that Seller is not required to utilize Firm Transmission for its delivery
obligations hereunder, and Seller shall bear the risk of utilizing non-firm transmission. If
Seller’s scheduled delivery to Buyer is interrupted as a result of Buyer’s attempted
transmission of the Product beyond the Receiving Transmission Provider’s system
border, then Seller will be deemed to have satisfied its delivery obligations to Buyer,
Buyer shall be deemed to have failed to receive the Product and Buyer shall be liable to
Seller for damages pursuant to Article Four.

B. Buyer’s Responsibilities. Buyer shall be responsible for transmission
required to receive and transmit the Product at and from the Designated Interface or ADI,
as the case may be, and except as specifically provided in Section 3A and 3B, shall be
responsible for any costs associated with transmission therefrom. If Seller is attempting
to complete the designation of an ADI as a result of Seller’s rights and obligations
hereunder, Buyer shall co-operate reasonably with Seller in order to effect such alternate

designation.

5 Force Majeure. An “Into” Product shall be subject to the “Force Majeure”
provisions in Section 1.23.

6. Multiple Parties in Delivery Chain Involving a Designated Interface. Seller and
Buyer recognize that there may be multiple parties involved in the delivery and receipt of the
Product at the Designated Interface or ADI to the extent that (1) Seller may be purchasing the
Product from a succession of other sellers (“Other Sellers™), the first of which Other Sellers shall
be causing the Product to be generated from a source (“Source Seller”) and/or (2) Buyer may be
selling the Product to a succession of other buyers (“Other Buyers™), the last of which Other
Buyers shall be using the Product to serve its energy needs (“Sink Buyer”). Seller and Buyer
further recognize that in certain Transactions neither Seller nor Buyer may originate the decision
as to either (a) the original identification of the Designated Interface or ADI (which designation
may be made by the Source Seller) or (b) the Timely Request for Firm Transmission or the
purchase of other Available Transmission (which request may be made by the Sink Buyer).
Accordingly, Seller and Buyer agree as follows:

A If Seller is not the Source Seller, then Seller shall notify Buyer of the
Designated Interface promptly after Seller is notified thereof by the Other Seller with
whom Seller has a contractual relationship, but in no event may such designation of the
Designated Interface be later than the prescheduling deadline pertaining to the
Transaction between Buyer and Seller pursuant to Section 1.

B. If Buyer is not the Sink Buyer, then Buyer shall notify the Other Buyer
with whom Buyer has a contractual relationship of the Designated Interface promptly
after Seller notifies Buyer thereof, with the intent being that the party bearing actual
responsibility to secure transmission shall have up to 30 minutes after receipt of the
Designated Interface to submit its Timely Request for Firm Transmission.
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C. Seller and Buyer each agree that any other communications or actions
required to be given or made in connection with this “Into Product” (including without
limitation, information relating to an ADI) shall be made or taken promptly after receipt
of the relevant information from the Other Sellers and Other Buyers, as the case may be.

D. Seller and Buyer each agree that in certain Transactions time is of the
essence and it may be desirable to provide necessary information to Other Sellers and
Other Buyers in order to complete the scheduling and delivery of the Product.
Accordingly, Seller and Buyer agree that each has the right, but not the obligation, to
provide information at its own risk to Other Sellers and Other Buyers, as the case may be,
in order to effect the prescheduling, scheduling and delivery of the Product

“Native Load” means the demand imposed on an electric utility or an entity by the
requirements of retail customers located within a franchised service territory that the electric
utility or entity has statutory obligation to serve.

“Non-Firm” means, with respect to a Transaction, that delivery or receipt of the Product
may be interrupted for any reason or for no reason, without liability on the part of either Party.

“System Firm” means that the Product will be supplied from the owned or controlled
generation or pre-existing purchased power assets of the system specified in the Transaction (the
“System”) with non-firm transmission to and from the Delivery Point, unless a different
Transmission Contingency is specified in a Transaction. Seller’s failure to deliver shall be
excused: (i) by an event or circumstance which prevents Seller from performing its obligations,
which event or circumstance was not anticipated as of the date the Transaction was agreed to,
which is not within the reasonable control of, or the result of the negligence of, the Seller; (ii) by
Buyer’s failure to perform; (iii) to the extent necessary to preserve the integrity of, or prevent or
limit any instability on, the System,; (iv) to the extent the System or the control area or reliability
council within which the System operates declares an emergency condition, as determined in the
system’s, or the control area’s, or reliability council’s reasonable judgment; or (v) by the
interruption or curtailment of transmission to the Delivery Point or by the occurrence of any
Transmission Contingency specified in a Transaction as excusing Seller’s performance. Buyer’s
failure to receive shall be excused (i) by Force Majeure; (ii) by Seller’s failure to perform, or (iii)
by the interruption or curtailment of transmission from the Delivery Point or by the occurrence
of any Transmission Contingency specified in a Transaction as excusing Buyer’s performance.
In any of such events, neither party shall be liable to the other for any damages, including any
amounts determined pursuant to Article Four.

“Transmission Contingent” means, with respect to a Transaction, that the performance of
either Seller or Buyer (as specified in the Transaction) shall be excused, and no damages shall be
payable including any amounts determined pursuant to Article Four, if the transmission for such
Transaction is unavailable or interrupted or curtailed for any reason, at any time, anywhere from
the Seller’s proposed generating source to the Buyer’s proposed ultimate sink, regardless of
whether transmission, if any, that such Party is attempting to secure and/or has purchased for the
Product is firm or non-firm. If the transmission (whether firm or non-firm) that Seller or Buyer
Is attempting to secure is from source to sink is unavailable, this contingency excuses
performance for the entire Transaction. If the transmission (whether firm or non-firm) that Seller
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or Buyer has secured from source to sink is interrupted or curtailed for any reason, this
contingency excuses performance for the duration of the interruption or curtailment
notwithstanding the provisions of the definition of “Force Majeure” in Article 1.23 to the

contrary.

“Unit Firm” means, with respect to a Transaction, that the Product subject to the
Transaction is intended to be supplied from a generation asset or assets specified in the
Transaction. Seller’s failure to deliver under a “Unit Firm” Transaction shall be excused: (i) if
the specified generation asset(s) are unavailable as a result of a Forced Outage (as defined in the
NERC Generating Unit Availability Data System (GADS) Forced Outage reporting guidelines)
or (ii) by an event or circumstance that affects the specified generation asset(s) so as to prevent
Seller from performing its obligations, which event or circumstance was not anticipated as of the
date the Transaction was agreed to, and which is not within the reasonable control of, or the
result of the negligence of, the Seller or (iii) by Buyer’s failure to perform. In any of such
events, Seller shall not be liable to Buyer for any damages, including any amounts determined
pursuant to Article Four.
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COLLATERAL ANNEX

This Collateral Annex, together with the Paragraph 10 Elections, (the ‘“Collateral
Annex”) supplements, forms a part of, and is subject to, the EEI Master Power Purchase and Sale
Agreement, dated December 18, 2017, including the Cover Sheet and any other annexes thereto
between South Kentucky Rural Electric Cooperative Corporation ("Party A") and Morgan
Stanley Capital Group Inc. ("Party B"). Capitalized terms used in this Collateral Annex but not
defined herein shall have the meanings given such terms in the Agreement.

The obligations of each Party under the Agreement shall be secured in accordance with
the provisions of this Collateral Annex, which, except as provided below, sets forth the exclusive
conditions under which a Party will be required to Transfer Performance Assurance in the form
of Cash, a Letter of Credit or other property as agreed to by the Parties, as well as the exclusive
conditions under which a Party will release such Performance Assurance. This Collateral Annex
supercedes and replaces in its entirety Sections 8.1(c), 8.2(c) and 8.3 of the Agreement and the
defined terms used therein to the extent that such terms are otherwise defined and used in this
Collateral Annex. In addition, to the extent that the Parties have specified on the Cover Sheet
that Sections 8.1(b), 8.1(d), 8.2(b) or 8.2(d) of the Agreement are applicable, then the definition
of Performance Assurance as used in this Collateral Annex shall apply and Paragraphs 2, 6, 7
and 9 of this Collateral Annex shall apply to any such Performance Assurance posted under such
provisions, it being understood that nothing contained in this Collateral Annex shall change any
election that the Parties have specified on the Cover Sheet with respect to Sections 8.1(b), 8.1(d),
8.2(b) or 8.2(d) of the Agreement, which provisions require a Party to Transfer Performance
Assurance under certain circumstances not contemplated by this Collateral Annex.

Paragraph 1. Definitions.

For purposes of this Collateral Annex, the following terms have the respective definitions
set forth below:

“Calculation Date" means any Local Business Day on which a Party chooses or is
requested by the other Party to make the determinations referred to in Paragraphs 3, 4, 5 or 8 of
this Collateral Annex.

“Cash” means U.S. dollars held by or on behalf of a Party as Performance Assurance
hereunder.

"Collateral Account" shall have the meaning attributed to it in Paragraph 6(a)(ii)(B).

"Paragraph 10 Cover Sheet" means the Cover Sheet attached to this Collateral Annex
setting forth certain elections governing this Collateral Annex.

"Collateral Requirement” shall have the meaning attributed to it in Paragraph 3(b).



"Collateral Threshold" means, with respect to a Party, the collateral threshold, if any, set
forth in the Paragraph 10 Cover Sheet for a Party.

"Collateral Value" means (a) with respect to Cash, the face amount thereof;, (b) with
respect to Letters of Credit, the Valuation Percentage multiplied by the stated amount then
available under the Letter of Credit to be unconditionally drawn by the beneficiary thereof; and
(c) with respect to other forms of Performance Assurance, the Valuation Percentage multiplied
by the fair market value on any Calculation Date of each item of Performance Assurance on
deposit with, or held by or for the benefit of, a Party pursuant to this Collateral Annex as
determined by such Party in a commercially reasonable manner.

"Credit Rating" means with respect to any entity, on any date of determination, the
respective ratings then assigned to such entity’s unsecured, senior long-term debt or deposit
obligations (not supported by third party credit enhancement) by S&P, Moody’s or other
specified rating agency or agencies or if such entity does not have a rating for its unsecured,
senior long-term debt or deposit obligations, then the rating assigned to such entity as its
“corporate credit rating” by S&P.

“Credit Rating Event" shall have the meaning attributed to it in Paragraph 6(a)(iii).

"Current Mark-to-Market Value" of an outstanding Transaction, on any Calculation Date,
means the amount, as calculated in good faith and in a commercially reasonable manner, which a
Party to the Agreement would pay to (a negative Current Mark-to-Market Value) or receive from
(a positive Current Mark-to-Market Value) the other Party as the Settlement Amount (calculated
at the mid-point between the bid price and the offer price) for such Transaction.

"Custodian" shall have the meaning attributed to it in Paragraph 6(a)(i).

"Downgraded Party" shall have the meaning attributed to it in Paragraph 6(a)(i).

"Eligible Collateral" means, with respect to a Party, the Performance Assurance specified
for such Party on the Paragraph 10 Cover Sheet.

"Exposure" of one Party (“Party X”) to the other Party (“Party Y”) for each Transaction
means (without duplication) as of any Calculation Date the sum of the following:

(a) the aggregate of all amounts in respect of such Transaction that are owed or
otherwise accrued and payable (regardless of whether such amounts have been or could be
invoiced) to Party X and that remain unpaid as of such Calculation Date minus the aggregate
of all amounts in respect of such Transaction that are owed or otherwise accrued and payable
(regardless of whether such amounts have been or could be invoiced) to Party Y and that
remain unpaid as of such Calculation Date; plus

(b) the Current Mark-to-Market Value of such Transaction to Party X.

"Exposure Amount" shall have the meaning set forth in Paragraph 3(a).



"Independent Amount" means, with respect to a Party, the amount, if any, set forth in the
Paragraph 10 Cover Sheet for such Party (which amount, if designated, shall either be a Fixed
Independent Amount, a Full Floating Independent Amount or a Partial Floating Independent
Amount, in each case, as designated on the Paragraph 10 Cover Sheet), or if no amount is
specified, zero, or with respect to either Party, an additional or reduced amount agreed to as such
for that Party in respect of a Transaction.

"Interest Amount" means with respect to a Party and an Interest Period, the sum of the
daily interest amounts for all days in such Interest Period; each daily interest amount to be
determined by such Party as follows: (a) the amount of Cash held by such Party on that day;
multiplied by (b) the Interest Rate for that day, divided by (c) 360.

"Interest Period" means the period from (and including) the last Local Business Day on
which an Interest Amount was Transferred by a Party (or if no Interest Amount has yet been
Transferred by such Party, the Local Business Day on which Cash was Transferred to such
Party) to (but excluding) the Local Business Day on which the current Interest Amount is to be

Transferred.

"Interest Rate" means, in respect of a Party holding Cash, the rate specified for such Party
in the Paragraph 10 Cover Sheet.

"Letter of Credit" means an irrevocable, transferable, standby letter of credit, issued by a
major U.S. commercial bank or the U.S. branch office of a foreign bank with, in either case, a
Credit Rating of at least (a) "A-" by S&P and "A3" by Moody's, if such entity is rated by both
S&P and Moody’s or (b) "A-" by S&P or "A3" by Moody's, if such entity is rated by either S&P
or Moody’s but not both, substantially in the form set forth in Schedule 1 attached hereto, with
such changes to the terms in that form as the issuing bank may require and as may be acceptable

to the beneficiary thereof.

"Letter of Credit Default" means with respect to a Letter of Credit, the occurrence of any
of the following events: (a) the issuer of such Letter of Credit shall fail to maintain a Credit
Rating of at least (i) "A-" by S&P or "A3" by Moody’s, if such issuer is rated by both S&P and
Moody’s, (ii) “A-“ by S&P, if such issuer is rated only by S&P, or (iii) "A3" by Moody’s, if such
issuer is rated only by Moody’s; (b) the issuer of the Letter of Credit shall fail to comply with or
perform its obligations under such Letter of Credit; (c) the issuer of such Letter of Credit shall
disaffirm, disclaim, repudiate or reject, in whole or in part, or challenge the validity of, such
Letter of Credit; (d) such Letter of Credit shall expire or terminate, or shall fail or cease to be in
full force and effect at any time during the term of the Agreement, in any such case without
replacement; or (e) the issuer of such Letter of Credit shall become Bankrupt; provided,
however, that no Letter of Credit Default shall occur or be continuing in any event with respect
to a Letter of Credit after the time such Letter of Credit is required to be canceled or returned to a
Party in accordance with the terms of this Collateral Annex.

“Local Business Day” means, a day on which commercial banks are open for business (a)
in relation to any payment, in the place where the relevant account is located and (b) in relation
to any notice or other communication, in the city specified in the address for notice provided by

the recipient.



"Minimum Transfer Amount" means, with respect to a Party, the amount, if any, set forth
in the Paragraph 10 Cover Sheet for such Party.

"Net Exposure” shall have the meaning attributed to it in Paragraph 3(a).

“Notification Time” means 11:00, New York time, on any Calculation Date or any
different time specified in the Paragraph 10 Cover Sheet.

"Obligations" shall have the meaning attributed to it in Paragraph 2.

"Performance Assurance" means all Eligible Collateral, all other property acceptable to
the Party to which it is Transferred, and all proceeds thereof, that has been Transferred to or
received by a Party hereunder and not subsequently Transferred to the other Party pursuant to
Paragraph 5 or otherwise received by the other Party. Any Interest Amount or portion thereof
not Transferred pursuant to Paragraph 6(a)(iv) and any Cash received and held by a Party after
drawing on any Letter of Credit will constitute Performance Assurance in the form of Cash, until
all or any portion of such Cash is applied against Obligations owing to such Party pursuant to the
provisions of this Collateral Annex. Any guaranty agreement executed by a Guarantor of a Party
shall not constitute Performance Assurance hereunder.

“Pledging Party” shall have the meaning attributed to it in Paragraph 3(b).

“Qualified Institution” means a commercial bank or trust company organized under the
laws of the United States or a political subdivision thereof, with (i) a Credit Rating of at least (a)
"A-" by S&P and "A3" by Moody's, if such entity is rated by both S&P and Moody’s or (b) "A-"
by S&P or "A3" by Moody's, if such entity is rated by either S&P or Moody’s but not both, and
(ii) having a capital and surplus of at least $1,000,000,000.

“Reference Market-maker” means a leading dealer in the relevant market selected by a
Party determining its Exposure in good faith from among dealers of the highest credit standing
which satisfy all the criteria that such Party applies generally at the time in deciding whether to
offer or to make an extension of credit.

"Rounding Amount" means, with respect to a Party, the amount, if any, set forth in the
Paragraph 10 Cover Sheet for such Party.

“Secured Party” shall have the meaning attributed to it in Paragraph 3(b).

"Transfer" means, with respect to any Performance Assurance or Interest Amount, and in
accordance with the instructions of the Party entitled thereto:

(a) in the case of Cash, payment or transfer by wire transfer into one or more bank accounts
specified by the recipient;

(b) in the case of Letters of Credit, delivery of the Letter of Credit or an amendment thereto
to the recipient; and



(c) in the case of any other type of Performance Assurance, delivery thereof as specified by
the recipient.

"Valuation Percentage" means, with respect to any Performance Assurance designated as
Eligible Collateral on the Paragraph 10 Cover Sheet, the Valuation Percentage specified for such

Performance Assurance on the Paragraph 10 Cover Sheet.

Paragraph 2. Encumbrance; Grant of Security Interest.

As security for the prompt and complete payment of all amounts due or that may now or
hereafter become due from a Party to the other Party and the performance by a Party of all
covenants and obligations to be performed by it pursuant to this Collateral Annex, the
Agreement, all outstanding Transactions and any other documents, instruments or agreements
executed in connection therewith (collectively, the "Obligations"), each Party hereby pledges,
assigns, conveys and transfers to the other Party, and hereby grants to the other Party a present
and continuing security interest in and to, and a general first lien upon and right of set off
against, all Performance Assurance which has been or may in the future be Transferred to, or
received by, the other Party and/or its Custodian, and all dividends, interest, and other proceeds
from time to time received, receivable or otherwise distributed in respect of, or in exchange for,
any or all of the foregoing and each Party agrees to take such action as the other Party reasonably
requests in order to perfect the other Party's continuing security interest in, and lien on (and right
of setoff against), such Performance Assurance.

Paragraph 3. Calculations of Collateral Requirement.

(a) On any Calculation Date, the "Exposure Amount" for each Party shall be calculated
for all Transactions for which there are any Obligations remaining unpaid or unperformed, by
calculating each Party's Exposure to the other Party in respect of each such Transaction and
determining the net aggregate sum of all Exposures for all Transactions for each Party. The
Party having the greater Exposure Amount at any time (the “Secured Party”) shall be deemed to
have a "Net Exposure" to the other Party equal to the Secured Party’s Exposure Amount.

(b) The "Collateral Requirement" for a Party (the “Pledging Party”) means the Secured
Party’s Net Exposure minus the sum of: '

(1) the Pledging Party's Collateral Threshold; plus

(2) the amount of Cash previously Transferred to the Secured Party, the amount of Cash
held by the Secured Party as Performance Assurance as a result of drawing under any
Letter of Credit, and any Interest Amount that has not yet been Transferred to the Pledging

Party; plus

(3) the Collateral Value of each Letter of Credit and any other form of Performance

Assurance (other than Cash) maintained by the Pledging Party for the benefit of the
Secured Party; provided, however, that, the Collateral Requirement of a Party will be




deemed to be zero (0) whenever the calculation of such Party’s Collateral Requirement
yields a number less than zero (0).

Paragraph 4. Delivery of Performance Assurance.

On any Calculation Date on which (a) no Event of Default or Potential Event of Default
has occurred and is continuing with respect to the Secured Party, (b) no Early Termination Date
has occurred or been designated as a result of an Event of Default with respect to the Secured
Party for which there exist any unsatisfied payment Obligations, and (c) the Pledging Party’s
Collateral Requirement equals or exceeds its Minimum Transfer Amount, then the Secured Party
may demand that the Pledging Party Transfer to the Secured Party, and the Pledging Party shall,
after receiving such notice from the Secured Party, Transfer, or cause to be Transferred to the
Secured Party, Performance Assurance for the benefit of the Secured Party, having a Collateral
Value at least equal to the Pledging Party’s Collateral Requirement. The amount of Performance
Assurance required to be Transferred hereunder shall be rounded up to the nearest integral
multiple of the Rounding Amount. Unless otherwise agreed in writing by the Parties, (i)
Performance Assurance demanded of a Pledging Party on or before the Notification Time on a
Local Business Day shall be provided by the close of business on the next Local Business Day
and (ii) Performance Assurance demanded of a Pledging Party after the Notification Time on a
Local Business Day shall be provided by the close of business on the second Local Business Day
thereafter. Any Letter of Credit or other type of Performance Assurance (other than Cash) shall
be Transferred to such address as the Secured Party shall specify and any such demand made by
the Secured Party pursuant to this Paragraph 4 shall specify account information for the account
to which Performance Assurance in the form of Cash shall be Transferred.

Paragraph 5. Reduction and Substitution of Performance Assurance.

(a) On any Local Business Day (but no more frequently than weekly with respect to
Letters of Credit and daily with respect to Cash), a Pledging Party may request a reduction in the
amount of Performance Assurance previously provided by the Pledging Party for the benefit of
the Secured Party, provided that, after giving effect to the requested reduction in Performance
Assurance, (i) the Pledging Party shall in fact have a Collateral Requirement of zero; (ii) no
Event of Default or Potential Event of Default with respect to the Pledging Party shall have
occurred and be continuing; and (iii) no Early Termination Date has occurred or been designated
as a result of an Event of Default with respect to the Pledging Party for which there exist any
unsatisfied payment Obligations. A permitted reduction in Performance Assurance may be
effected by the Transfer of Cash to the Pledging Party or the reduction of the amount of an
outstanding Letter of Credit previously issued for the benefit of the Secured Party. The amount
of Performance Assurance required to be reduced hereunder shall be rounded down to the nearest
integral multiple of the Rounding Amount. The Pledging Party shall have the right to specify the
means of effecting the reduction in Performance Assurance. In all cases, the cost and expense of
reducing Performance Assurance (including, but not limited to, the reasonable costs, expenses,
and attormeys' fees of the Secured Party) shall be borne by the Pledging Party. Unless otherwise
agreed in writing by the Parties, (i) if the Pledging Party’s reduction demand is made on or
before the Notification Timé on a Business Day, then the Secured Party shall have one (1) Local
Business Day to effect a permitted reduction in Performance Assurance and (ii) if the Pledging



Party’s reduction demand is made after the Notification Time on a Local Business Day, then the
Secured Party shall have two (2) Local Business Days to effect a permitted reduction in
Performance Assurance, in each case, if such reduction is to be effected by the return of Cash to
the Pledging Party. If a permitted reduction in Performance Assurance is to be effected by a
reduction in the amount of an outstanding Letter of Credit previously issued for the benefit of the
Secured Party, the Secured Party shall promptly take such action as is reasonably necessary to
effectuate such reduction.

(b)  Except when (i) an Event of Default or Potential Event of Default with respect to
the Pledging Party shall have occurred and be continuing or (ii) an Early Termination Date has
occurred or been designated as a result of an Event of Default with respect to the Pledging Party
for which there exist any unsatisfied payment Obligations, the Pledging Party may substitute
Performance Assurance for other existing Performance Assurance of equal Collateral Value
upon one (1) Local Business Day’s written notice (provided such notice is made on or before the
Notification Time, otherwise the notification period shall be two (2) Local Business Days) to the
Secured Party; provided. however, that if such substitute Performance Assurance is of a type not
otherwise approved by this Collateral Annex, then the Secured Party must consent to such
substitution. Upon the Transfer to the Secured Party and/or its Custodian of the substitute
Performance Assurance, the Secured Party and/or its Custodian shall Transfer the relevant
replaced Performance Assurance to the Pledging Party within two (2) Local Business Days.
Notwithstanding anything herein to the contrary, no such substitution shall be permitted unless
(i) the substitute Performance Assurance is Transferred simultaneously or has been Transferred
to the Secured Party and/or its Custodian prior to the release of the Performance Assurance to be
returned to the Pledging Party and the security interest in, and general first lien upon, such
substituted Performance Assurance granted pursuant hereto in favor of the Secured Party shall
have been perfected as required by applicable law and shall constitute a first priority perfected
security interest therein and general first lien thereon, and (ii) after giving effect to such
substitution, the Collateral Value of such substitute Performance Assurance shall equal the
greater of the Pledging Party’s Collateral Requirement or the Pledging Party’s Minimum
Transfer Amount. Each substitution of Performance Assurance shall constitute a representation
and warranty by the Pledging Party that the substituted Performance Assurance shall be subject
to and governed by the terms and conditions of this Collateral Annex, including without
limitation the security interest in, general first lien on and right of offset against, such substituted
Performance Assurance granted pursuant hereto in favor of the Secured Party pursuant to

Paragraph 2.

(©) The Transfer of any Performance Assurance by the Secured Party and/or its
Custodian in accordance with this Paragraph 5 shall be deemed a release by the Secured Party of
its security interest, general first lien and right of offset granted pursuant to Paragraph 2 hereof
only with respect to such returned Performance Assurance. In connection with each Transfer of
any Performance Assurance pursuant to this Paragraph 5, the Pledging Party will, upon request
of the Secured Party, execute a receipt showing the Performance Assurance Transferred to it.

Paragraph 6. Administration of Performance Assurance.

(a) Cash. Performance Assurance provided in the form of Cash to a Party that is the
Secured Party shall be subject to the following provisions.
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(i) If such Party is entitled to hold Cash, then it will be entitled to hold Cash or to
appoint an agent which is a Qualified Institution (a "Custodian") to hold Cash for it provided that
the conditions for holding Cash that are set forth on the Paragraph 10 Cover Sheet for such Party
are satisfied. If such Party is not entitled to hold Cash, then the provisions of Paragraph 6(a)(ii)
shall not apply with respect to such Party and Cash shall be held in a Qualified Institution in
accordance with the provisions of Paragraph 6(a)(ii)(B). Upon notice by the Secured Party to the
Pledging Party of the appointment of a Custodian, the Pledging Party's obligations to make any
Transfer will be discharged by making the Transfer to that Custodian. The holding of Cash by a
Custodian will be deemed to be the holding of Cash by the Secured Party for which the
Custodian is acting. If the Secured Party or its Custodian fails to satisfy any conditions for
holding Cash as set forth above or in the Paragraph 10 Cover Sheet or if the Secured Party is not
entitled to hold Cash at any time, then the Secured Party will Transfer, or cause its Custodian to
Transfer, the Cash to a Qualified Institution and the Cash shall be maintained in accordance with
Paragraph 6(a)(ii)(B), with the Party not eligible to hold Cash being considered the
"Downgraded Party" (as defined below). Except as set forth in Paragraph 6(c), the Secured Party
will be liable for the acts or omissions of its Custodian to the same extent that the Secured Party
would be liable hereunder for its own acts or omissions.

(1) Use of Cash. Notwithstanding the provisions of applicable law, if no Event of
Default has occurred and is continuing with respect to the Secured Party and no Early
Termination Date has occurred or been designated as a result of an Event of Default with respect
to the Secured Party for which there exist any unsatisfied payment Obligations, then the Secured
Party shall have the right to sell, pledge, rehypothecate, assign, invest, use, commingle or
otherwise use in its business any Cash that it holds as Performance Assurance hereunder, free
from any claim or right of any nature whatsoever of the Pledging Party, including any equity or
right of redemption by the Pledging Party; provided, however, that if a Party or its Custodian is
not eligible to hold Cash pursuant to Paragraph 6(a) (such Party shall be the "Downgraded Party"
and the event that caused it or its Custodian to be ineligible to hold Cash shall be a "Credit

Rating Event") then:

(A) the provisions of this Paragraph 6(a)(ii) will not apply with respect to the Downgraded
Party; and

(B) the Downgraded Party shall be required to Transfer (or cause to be Transferred) not
later than the close of business on the next Local Business Day following such Credit Rating
Event all Cash in its possession or held on its behalf to a Qualified Institution approved by
the non-Downgraded Party (which approval shall not be unreasonably withheld), to a
segregated, safekeeping or custody account (the "Collateral Account") within such Qualified
Institution with the title of the account indicating that the property contained therein is being
held as Cash for the Downgraded Party. The Qualified Institution shall serve as Custodian
with respect to the Cash in the Collateral Account, and shall hold such Cash in accordance
with the terms of this Collateral Annex and for the security interest of the Downgraded Party
and execute such account control agreements as are necessary or applicable to perfect the
security interest of the Non-Downgraded Party therein pursuant to Section 9-314 of the
Uniform Commercial Code or otherwise, and subject to such security interest, for the
ownership and benefit of the non-Downgraded Party. The Qualified Institution holding the
Cash will invest and reinvest or procure the investment and reinvestment of the Cash in
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accordance with the written instructions of the Pledging Party, subject to the approval of such
instructions by the Downgraded Party (which approval shall not be unreasonably withheld),
provided that the Qualified Institution shall not be required to so invest or reinvest or procure
such investment or reinvestment if an Event of Default or Potential Event of Default with
respect to the Pledging Party shall have occurred and be continuing. The Downgraded Party
shall have no responsibility for any losses resulting from any investment or reinvestment
effected in accordance with the Pledging Party's instructions.

(iii) Interest Payments on Cash. So long as no Event of Default or Potential Event of
Default with respect to the Pledging Party has occurred and is continuing, and no Early
Termination Date for which any unsatisfied payment Obligations of the Pledging Party exist has
occurred or been designated as the result of an Event of Default with respect to the Pledging
Party, and to the extent that an obligation to Transfer Performance Assurance would not be
created or increased by the Transfer, in the event that the Secured Party or its Custodian is
holding Cash, the Secured Party will Transfer (or caused to be Transferred) to the Pledging
Party, in lieu of any interest or other amounts paid or deemed to have been paid with respect to
such Cash (all of which may be retained by the Secured Party or its Custodian), the Interest
Amount. The Pledging Party shall invoice the Secured Party monthly setting forth the
calculation of the Interest Amount due, and the Secured Party shall make payment thereof by the
later of (A) the third Local Business Day of the first month after the last month to which such
invoice relates or (B) the third Local Business Day after the day on which such invoice is
received. On or after the occurrence of a Potential Event of Default or an Event of Default with
rcspect to the Pledging Party or an Early Termination Date as a result of an Event of Default with
respect to the Pledging Party, the Secured Party or its Custodian shall retain any such Interest
Amount as additional Performance Assurance hereunder until the obligations of the Pledging
Party under the Agreement have been satisfied in the case of an Early Termination Date or for so
long as such Event of Default is continuing in the case of an Event of Default.

(b) Letters of Credit. Performance Assurance provided in the form of a Letter of Credit shall
be subject to the following provisions.

(i) Unless otherwise agreed to in writing by the parties, each Letter of Credit shall be
provided in accordance with Paragraph 4, and each Letter of Credit shall be maintained for the
benefit of the Secured Party. The Pledging Party shall (A) renew or cause the renewal of each
outstanding Letter of Credit on a timely basis as provided in the relevant Letter of Credit, (B) if
the bank that issued an outstanding Letter of Credit has indicated its intent not to renew such
Letter of Credit, provide either a substitute Letter of Credit or other Eligible Collateral, in each
case at least twenty (20) Local Business Days prior to the expiration of the outstanding Letter of
Credit, and (C) if a bank issuing a Letter of Credit shall fail to honor the Secured Party's properly
documented request to draw on an outstanding Letter of Credit, provide for the benefit of the
Secured Party either a substitute Letter of Credit that is issued by a bank acceptable to the
Secured Party or other Eligible Collateral, in each case within one (1) Local Business Day after
such refusal, provided that, as a result of the Pledging Party's failure to perform in accordance
with (A), (B), or (C) above, the Pledging Party's Collateral Requirement would be greater than
zero.



(i) As one method of providing Performance Assurance, the Pledging Party may increase
the amount of an outstanding Letter of Credit or establish one or more additional Letters of

Credit.

(iif) Upon the occurrence of a Letter of Credit Default, the Pledging Party agrees to Transfer
to the Secured Party either a substitute Letter of Credit or other Eligible Collateral, in each case
on or before the first Local Business Day after the occurrence thereof (or the fifth (5th) Local
Business Day after the occurrence thereof if only clause (a) under the definition of Letter of
Credit Default applies).

(iv) (A) Upon or at any time after the occurrence and continuation of an Event of Default
with respect to the Pledging Party, or (B) if an Early Termination Date has occurred or been
designated as a result of an Event of Default with respect to the Pledging Party for which there
exist any unsatisfied payment Obligations, then the Secured Party may draw on the entire,
undrawn portion of any outstanding Letter of Credit upon submission to the bank issuing such
Letter of Credit of one or more certificates specifying that such Event of Default or Early
Termination Date has occurred and is continuing. Cash proceeds received from drawing upon
the Letter of Credit shall be deemed Performance Assurance as security for the Pledging Party’s
obligations to the Secured Party and the Secured Party shall have the rights and remedies set
forth in Paragraph 7 with respect to such cash proceeds. Notwithstanding the Secured Party’s
receipt of Cash proceeds of a drawing under the Letter of Credit, the Pledging Party shall remain
liable (y) for any failure to Transfer sufficient Performance Assurance or (z) for any amounts
owing to the Secured Party and remaining unpaid after the application of the amounts so drawn

by the Secured Party.

(v) In all cases, the costs and expenses (including but not limited to the reasonable costs,
expenses, and attorneys' fees of the Secured Party) of establishing, renewing, substituting,
canceling, and increasing the amount of a Letter of Credit shall be borne by the Pledging Party.

(©) Care of Performance Assurance. Except as otherwise provided in Paragraph 6(a)(iii) and
beyond the exercise of reasonable care in the custody thereof, the Secured Party shall have no
duty as to any Performance Assurance in its possession or control or in the possession or control
of any Custodian or any income thereon or as to the preservation of rights against prior parties or
any other rights pertaining thereto. The Secured Party shall be deemed to have exercised
reasonable care in the custody and preservation of the Performance Assurance in its possession,
and/or in the possession of its agent for safekeeping, if the Performance Assurance is accorded
treatment substantially equal to that which it accords its own property, and shall not be liable or
responsible for any loss or damage to any of the Performance Assurance, or for any diminution
in the value thereof, by reason of the act or omission of any Custodian selected by the Secured
Party in good faith except to the extent such loss or damage is the result of such agent's willful
misconduct or negligence. Unless held by a Custodian, the Secured Party shall at all times retain
possession or control of any Performance Assurance Transferred to it. The holding of
Performance Assurance by a Custodian for the benefit of the Secured Party shall be deemed to be
the holding and possession of such Performance Assurance by the Secured Party for the purpose
of perfecting the security interest in the Performance Assurance. Except as otherwise provided
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in Paragraph 6(a)(ii), nothing in this Collateral Annex shall be construed as requiring the Secured
Party to select a Custodian for the keeping of Performance Assurance for its benefit.

Paragraph 7. Exercise of Rights Against Performance Assurance.

(a) In the event that (i) an Event of Default with respect to the Pledging Party has
occurred and is continuing or (ii) an Early Termination Date has occurred or been designated as a
result of an Event of Default with respect to the Pledging Party, the Secured Party may exercise
any one or more of the rights and remedies provided under the Agreement, in this Collateral
Annex or as otherwise available under applicable law. Without limiting the foregoing, if at any
time (i) an Event of Default with respect to the Pledging Party has occurred and is continuing, or
(i) an Early Termination Date occurs or is deemed to occur as a result of an Event of Default
with respect to the Pledging Party, then the Secured Party may, in its sole discretion, exercise
any one or more of the following rights and remedies:

() all rights and remedies available to a secured party under the Uniform
Commercial Code and any other applicable jurisdiction and other applicable laws
with respect to the Performance Assurance held by or for the benefit of the
Secured Party;

(i)  the right to set off any Performance Assurance held by or for the benefit of the
Secured Party against and in satisfaction of any amount payable by the Pledging
Party in respect of any of its Obligations;

(iii)  the right to draw on any outstanding Letter of Credit issued for its benefit; and/or

(iv)  the right to liquidate any Performance Assurance held by or for the benefit of the
Secured Party through one or more public or private sales or other dispositions
with such notice, if any, as may be required by applicable law, free from any
claim or right of any nature whatsoever of the Pledging Party, including any right
of equity or redemption by the Pledging Party (with the Secured Party having the
right to purchase any or all of the Performance Assurance to be sold) and to apply
the proceeds from the liquidation of such Performance Assurance to and in
satisfaction of any amount payable by the Pledging Party in respect of any of its
Obligations in such order as the Secured Party may elect.

(b)  The Pledging Party hereby irrevocably constitutes and appoints the Secured Party
and any officer or agent thereof, with full power of substitution, as the Pledging Party’s true and
lawful attorney-in-fact with full irrevocable power and authority to act in the name, place and
stead of the Pledging Party or in the Secured Party’s own name, from time to time in the Secured
Party’s discretion, for the purpose of taking any and all action and executing and delivering any
and all documents or instruments which may be necessary or desirable to accomplish the
purposes of Paragraph 7(a).

(c) Secured Party shall be under no obligation to prioritize the order with respect to
which it exercises any one or more rights and remedies available hereunder. The Pledging Party
shall in all events remain liable to the Secured Party for any amount payable by the Pledging
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Party in respect of any of its Obligations remaining unpaid after any such liquidation, application
and set off.

(d) In addition to the provisions of Paragraph 7(a), if at any time (i) an Event of
Default with respect to the Secured Party has occurred and is continuing or (ii) an Early
Termination Date has occurred or been designated as a result of an Event of Default with respect

to the Secured Party, then:

(1) the Secured Party will be obligated immediately to Transfer all Performance Assurance
(including any Letter of Credit) and the Interest Amount, if any, to the Pledging Party;

(2) the Pledging Party may do any one or more of the following: (x) exercise any of the
rights and remedies of a pledgor with respect to the Performance Assurance, including any
such rights and remedies under law then in effect; (y) to the extent that the Performance
Assurance or the Interest Amount is not Transferred to the Pledging Party as required in (1)
above, setoff amounts payable to the Secured Party against the Performance Assurance (other
than Letters of Credit) held by the Secured Party or to the extent its rights to setoff are not
exercised, withhold payment of any remaining amounts payable by the Pledging Party, up to
the value of any remaining Performance Assurance held by the Secured Party, until the
Performance Assurance is Transferred to the Pledging Party; and (z) exercise rights and
remedies available to the Pledging Party under the terms of any Letter of Credit; and

(3) the Secured Party shall be prohibited from drawing on any Letter of Credit that has been
posted by the Pledging Party for its benefit.

Paragraph 8. Disputed Calculations

(a) If the Pledging Party disputes the amount of Performance Assurance
requested by the Secured Party and such dispute relates to the amount of the Net Exposure
claimed by the Secured Party, then the Pledging Party shall (i) notify the Secured Party of the
existence and nature of the dispute not later than the Notification Time on the first Local
Business Day following the date that the demand for Performance Assurance is made by the
Secured Party pursuant to Paragraph 4, and (ii) provide Performance Assurance to or for the
benefit of the Secured Party in an amount equal to the Pledging Party's own estimate, made in
good faith and in a commercially reasonable manner, of the Pledging Party’s Collateral
Requirement in accordance with Paragraph 4. In all such cases, the Parties thercafter shall
promptly consult with each other in order to reconcile the two conflicting amounts. If the Parties
have not been able to resolve their dispute on or before the second Business Day following the
date that the demand is made by the Secured Party, then the Secured Party’s Net Exposure shall
be recalculated by each Party requesting quotations from one (1) Reference Market-Maker
within two (2) Business Days (taking the arithmetic average of those obtained to obtain the
average Current Mark-to-Market Value; provided, that, if only one (1) quotation can be obtained,
then that quotation shall be used) for the purpose of recalculating the Current Mark-to-Market
Value of each Transaction in respect of which the Parties disagree as to the Current Mark-to-
Market Value thereof, and the Secured Party shall inform the Pledging Party of the results of
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such recalculation (in reasonable detail). Performance Assurance shall thereupon be provided,
returned, or reduced, if necessary, on the next Local Business Day in accordance with the results

of such recalculation.

(b) If the Secured Party disputes the amount of Performance Assurance to be reduced by the
Secured Party and such dispute relates to the amount of the Net Exposure claimed by the Secured
Party, then the Secured Party shall (i) notify the Pledging Party of the existence and nature of the
dispute not later than the Notification Time on the first Local Business Day following the date
that the demand to reduce Performance Assurance is made by the Pledging Party pursuant to
Paragraph 5(a), and (ii) effect the reduction of Performance Assurance to or for the benefit of the
Pledging Party in an amount equal to the Secured Party's own estimate, made in good faith and
in a commercially reasonable manner, of the Pledging Party’s Collateral Requirement in
accordance with Paragraph 5(a). In all such cases, the Parties thereafter shall promptly consult
with each other in order to reconcile the two conflicting amounts. If the Parties have not been
able to resolve their dispute on or before the second Local Business Day following the date that
the demand is made by the Pledging Party, then the Secured Party’s Net Exposure shall be
recalculated by each Party requesting quotations from one (1) Reference Market-Maker within
two (2) Business Days (taking the arithmetic average of those obtained to obtain the average
Current Mark-to-Market Value; provided, that, if only one (1) quotation can be obtained, then
that quotation shall be used) for the purpose of recalculating the Current Mark-to-Market Value
of each Transaction in respect of which the Parties disagree as to the Current Mark-to-Market
Value thereof, and the Secured Party shall inform the Pledging Party of the results of such
recalculation (in reasonable detail). Performance Assurance shall thereupon be provided,
returned, or reduced, if necessary, on the next Local Business Day in accordance with the results

of such recalculation.

Paragraph 9. Covenants: Representations and Warranties; Miscellaneous.

(a) The Pledging Party will execute and deliver to the Secured Party (and to the
extent permitted by applicable law, the Pledging Party hereby authorizes the Secured Party to
execute and deliver, in the name of the Pledging Party or otherwise) such financing statements,
assignments and other documents and do such other things relating to the Performance
Assurance and the security interest granted under this Collateral Annex, including any action the
Secured Party may deem necessary or appropriate to perfect or maintain perfection of its security
interest in the Performance Assurance, and the Pledging Party shall pay all costs relating to its
Transfer of Performance Assurance and the maintenance and perfection of the security interest

therein.

(b)  On each day on which Performance Assurance is held by the Secured Party and/or
its Custodian under the Agreement and this Collateral Annex, the Pledging Party hereby

represents and warrants that:

() the Pledging Party has good title to and is the sole owner of such
Performance Assurance, and the execution, delivery and performance of the covenants
and agreements of this Collateral Annex, do not result in the creation or imposition of any
lien or security interest upon any of its assets or properties, including, without limitation,
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the Performance Assurance, other than the security interests and liens created under the
Agreement and this Collateral Annex;

(ii)  upon the Transfer of Performance Assurance by the Pledging Party to the
Secured Party and/or its Custodian, the Secured Party shall have a valid and perfected
first priority continuing security interest therein, free of any liens, claims or
encumbrances, except those liens, security interests, claims or encumbrances arising by
operation of law that are given priority over a perfected security interest; and

(iti) it is not and will not become a party to or otherwise be bound by any
agreement, other than the Agreement and this Collateral Annex, which restricts in any
manner the rights of any present or future holder of any of the Performance Assurance

with respect hereto.

(©) This Collateral Annex has been and is made solely for the benefit of the Parties
and their permitted successors and assigns, and no other person, partnership, association,
corporation or other entity shall acquire or have any right under or by virtue of this Collateral
Annex.

(d)  The Pledging Party shall pay on request and indemnify the Secured Party against
any taxes (including without limitation, any applicable transfer taxes and stamp, registration or
other documentary taxes), assessments, or charges that may become payable by reason of the
security interests, general first lien and right of offset granted under this Collateral Annex or the
execution, delivery, performance or enforcement of the Agreement and this Collateral Annex, as
well as any penalties with respect thereto (including, without limitation costs and reasonable fees
and disbursements of counsel). The Parties each agree to pay the other Party for all reasonable
expenses (including without limitation, court costs and reasonable fees and disbursements of
counsel) incurred by the other in connection with the enforcement of, or suing for or collecting
any amounts payable by it under, the Agreement and this Collateral Annex.

(e) No failure or delay by either Party hereto in exercising any right, power, privilege,
or remedy hereunder shall operate as a waiver thereof.

® The headings in this Collateral Annex are for convenience of reference only, and
shall not affect the meaning or construction of any provision thereof.
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SCHEDULE 1 to Collateral Annex

IRREVOCABLE STANDBY LETTER OF CREDIT FORMAT
DATE OF ISSUANCE:

[Address]

Re: Credit No.

We hereby establish our Irrevocable Transferable Standby Letter of Credit in your favor
for the account of (the "Account Party"), for the aggregate amount
not exceeding United States Dollars ($ ), available to
you at sight upon demand at our counters at (Location) on or before the expiration hereof against
presentation to us of one or more of the following statements, dated and signed by a

representative of the beneficiary:

1. “An Event of Default (as defined in the Master Purchase and Sale Agreement dated as of

between beneficiary and Account Party, as the same may be amended (the “Master
Agreement”™)) has occurred and is continuing with respect to Account Party under the Master
Agreement and no Event of Default has occurred and is continuing with respect to the
beneficiary of this Letter of Credit. Wherefore, the undersigned does hereby demand
payment of the entire undrawn amount of the Letter of Credit”; or

2. “An Early Termination Date (as defined in the Master Purchase and Sale Agreement
dated as of between beneficiary and Account Party, as the same may be amended
(the “Master Agreement”)) has occurred and is continuing with respect to Account Party
under the Master Agreement and no Event of Default has occurred and is continuing with
respect to the beneficiary of this Letter of Credit. Wherefore, the undersigned does hereby
demand payment of the entire undrawn amount of the Letter of Credit”.

This Letter of Credit shall expire on

The amount which may be drawn by you under this Letter of Credit shall be
automatically reduced by the amount of any drawings paid through the Issuing Bank referencing
this Letter of Credit No. . Partial drawings are permitted hereunder.

We hereby agree with you that documents drawn under and in compliance with the terms
of this Letter of Credit shall be duly honored upon presentation as specified.

This Letter of Credit shall be governed by the Uniform Customs and Practice for
Documentary Credits, 1993 Revision, International Chamber of Commerce Publication No. 500
(the "UCP"), except to the extent that the terms hereof are inconsistent with the provisions of the
UCP, including but not limited to Articles 13(b) and 17 of the UCP, in which case the terms of

this Letter of Credit shall govern.

With respect to Article 13(b) of the UCP, the Issuing Bank shall have a reasonable
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amount of time, not to exceed three (3) banking days following the date of its receipt of
documents from the beneficiary, to examine the documents and determine whether to take up or
refuse the documents and to inform the beneficiary accordingly.

In the event of an Act of God, riot, civil commotion, insurrection, war or any other cause
beyond our control that interrupts our business (collectively, an "Interruption Event") and causes
the place for presentation of this Letter of Credit to be closed for business on the last day for
presentation, the expiry date of this Letter of Credit will be automatically extended without
amendment to a date thirty (30) calendar days after the place for presentation reopens for
business.

This Letter of Credit is transferable, and we hereby consent to such transfer, but
otherwise may not be amended, changed or modified without the express written consent of the
beneficiary, the Issuing Bank and the Account Party.

[BANK SIGNATURE]
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PARAGRAPH 10
to the
COLLATERAL ANNEX
to the
EEI MASTER POWER PURCHASE AND SALE AGREEMENT
BETWEEN
SOUTH KENTUCKY RURAL ELECTRIC COOPERATIVE
CORPORATION (PARTY A)

And
MORGAN STANLEY CAPITAL GROUP INC. (PARTY B)

REDIT ELECTIONS COVER S T
Paragraph 10. Elections and Variables

L Collateral Threshold.
A. Part . hold.

X The Collateral Threshold for Party A shall be the amount set forth under the “Threshold
Amount” in the table below opposite the Calendar Year on the relevant date of determination;
provided. however, that the Collateral Threshold for Party A shall be zero (30) upon the
occurrence and during the continuance of a Credit Event, an Event of Default or a Potential
Event of Default with respect to Party A; and provided further that, in the event that, and on
the date that, Party A cures the Credit Event or Potential Event of Default on or prior to the
date that Party A is required to post Performance Assurance to Party B pursuant to a demand
made by Party B pursuant to the provisions of the Collateral Annex on or after the occurrence
of such Credit Event or Potential Event of Default, (i) the Collateral Threshold for Party A
shall automatically increase from zero to the Threshold Amount and (ii) Party A shall be
relieved of its obligation to post Performance Assurance pursuant to such demand.

Calendar Year Threshold Amount

2017
2018
2019
2020
2021
2022
2023
2024
2025
2026
2027
2028
2029
2030
2031

=6 metEEs s
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2032
2033
2034
2035
2036
2037
2038
2039

“Credit Event” shall mean, with respect to Party A, any of the following events or
circumstances: (a) Party A’s TIER Ratio shall fall below a high average TIER Ratio of 1.25
using two of the last three calendar years; (b) Party A’s DSC Ratio shall fall below a high
average DSC Ratio of 1.25 using two of the last three calendar years; or (c) Party A suffers

a Regulatory Event.
“CFC” means the National Rural Utilities Cooperative Finance Corporation.

“Change in Law” means, for purposes of this Collateral Annex (i) a material change or the
enactment, promulgation or issuance or material amendment of any constitution, charter, act,
statute, regulation, ordinance, order (including any order waiving application of a legal
requirement as to a Party), ruling, rule or other applicable law, or (ii) other legislative or
administrative action of any Government Authority of competent jurisdiction or a final
decree, judgment, or order of a court of competent jurisdiction (including temporary
restraining orders) occurring subsequent to the Trade Date, in each case related to the
regulation, generation, transmission, transportation or consumption of energy, its emissions
or by-products, or of the regulation of the environment related to any of the foregoing. For
purposes of this definition, no enactment, adoption, promulgation, amendment or
modification of an Applicable Law shall be considered a Change in Law if, as of the Trade
Date, (1) such Applicable Law would have directly affected the performance of the
obligations hereunder by either Party after the Trade Date in the absence of this Agreement
and (2) either such Applicable Law was (A) officially proposed by the responsible agency
and promulgated in final form in the Federal Register or equivalent federal, state or local
publication and thereafter becomes effective without further action or (B) enacted into law
or promulgated by the appropriate federal, state or local body before the Trade Date, and (i)
the comment period with respect to which expired on or before the Trade Date and (ii) any
required hearings concluded on or before the Trade Date, in accordance with applicable
administrative procedures and which thereafter becomes effective without further action.
For the avoidance of doubt, a “Change in Law” hereunder shall not include any change with
respect to the regulation of banks or financial firms or their affiliates, nor with respect to the
treatment of such entities or their contracts in bankruptcy, insolvency or receivership

proceedings.

“CoBank” means CoBank, ACB, an agricultural credit bank organized pursuant to the Farm
Credit Act of 1971.

“DSC Ratio” means, for Party A for any calendar year, the debt service coverage ratio set
forth in Party A’s annual financial report on Form 7 to Party A’s primary Lender. In the
event Party A’s Lender ceases to use Form 7 or its equivalent, the Debt Service Coverage
Ratios shall be as calculated in the same manner as calculated by Party A’s Lender.

“Form 7” means the Financial and Statistical Report on Form 7, or its successor or
equivalent, as adopted for use by the RUS, for the applicable calendar year.

“Lender” means, from time-to-time throughout the Term, the entity having at the time the
largest principal amount loaned to Party A then outstanding from the following list of
entities: (a) RUS, (b) CFC (c) CoBank, or (d) in the event Party A has no outstanding
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obligations with the foregoing, any other bank, savings-and-loan, surety, financial institution
or governmental or quasi-governmental entity acting as a lender of borrowed money or that
has extended lines of credit (including for letters of credit) to the applicable Party or its
Guarantor,

“Regulatory Event” means a Change in Law which results in the creation of retail access
opportunities for one or more classes of consumers of electric energy in Party A’s service
territory and thereafter the total number of members taking electric service from Party
declines by 13,400 or more from the Trade Date.

“RUS"” means the Rural Utilities Service, a Division of the United States Department of
Agriculture.

“TIER Ratio” meaus, for Party A for any calendar year, the times interest earned ratio set
forth in Party A’s annual financial report on Form 7 to Party A’s primary Lender. In the
event Party A’s Lender ceases to use Form 7 or its equivalent, the TIER Ratio shall be as
calculated in the same manner as calculated by Party A’s Lender.

(a) The amount (the “Threshold Amount™) set forth below under the heading *“Party A
Collateral Threshold” opposite the Credit Rating for Party A on the relevant date of
determination, and if Party A’s Credit Ratings shall not be equivalent, the lower Credit
Rating shall govern or (b) zero if on the relevant date of determination Party A does not have
a Credit Rating from the rating agency(ies) specified below or an Event of Default or a
Potential Event of Default with respect to Party A has occurred and is continuing; provided,
however, in the event that, and on the date that, Party A cures the Potential Event of Default
on or prior to the date that Party A is required to post Performance Assurance to Party B
pursuant to a demand made by Party B pursuant to the provisions of the Collateral Annex on
or after the occurrence of such Potential Event of Default, (i) the Collateral Threshold for
Party A shail automatically increase from zero to the Threshold Amount and (ii) Party A
shall be relieved of its obligation to post Performance Assurance pursuant to such demand:

Party A
Collateral Threshold S&P Credit Rating Moody’s Credit Rating

The foregoing paragraph notwithstanding, so long as Party A is not experiencing an Event
of Default or Potential Event of Default, its Threshold Amount shall be [an amount equal to
an estimated 12 months of payments owed to MSCG]. The Collateral Threshold for Party A
shall be [an amount equal to an estimated 3 months of payments owed to MSCG] upon the
occurrence and during the continuance of an Event of Default or a Potential Event of Default
with respect to Party A; and provided further that, in the event that, and on the date that,
Party A cures the Potential Event of Default on or prior to the date that Party A is required
to post Performance Assurance to Party B pursuant to a demand made by Party B pursuant
to the provisions of the Collateral Annex on or after the occurrence of such Potential Event
of Default, (i) the Collateral Threshold for Party A shall automatically increase from the
amount set forth herein to the Threshold Amount and (ii) Party A shall be relieved of its
obligation to post Performance Assurance pursuant to such demand.

[  The amount of the Guaranty Agreement dated from , as amended

from time to time but in no event shall Party B’s Collateral Threshold be greater than
$

Party B Collateral Threshold.

$ (the “Threshold Amount”); provided, however, that the Collateral Threshold for
Party B shall be zero upon the occurrence and during the continuance of an Event of Default

-3-
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or a Potential Event of Default with respect to Party B; and provided further that, in the event
that, and on the date that, Party B cures the Potential Event of Default on or prior to the date
that Party B is required to post Performance Assurance to Party A pursuant to a demand
made by Party A pursuant to the provisions of the Collateral Annex on or after the occurrence
of' such Potcntial Event of Default, (i) the Collateral Threshold for Party B shall automatically
increase from zero to the Threshold Amount and (ii) Party B shall be relieved of its obligation
to post Performance Assurance pursuant to such demand.

(a) The amount (the “Threshold Amount”) set forth below under the heading “Party B
Collateral Threshold” opposite the Credit Rating for Party B's Guarantor on the relevant date
of determination, and if Party B’s Guarantor’s Credit Ratings shall not be equivalent, the
lower Credit Rating shall govern or (b) zero if on the relevant date of determination its
Guarantor does not have a Credit Rating from the rating agency(ies) specified below or an
Event of Default or a Potential Event of Default with respect to Party B has occurred and is
continuing; provided. however, in the event that, and on the date that, Party B cures the
Potential Event of Default on or prior to the date that Party B is required to post Performance
Assurance to Party A pursuant to 2 demand made by Party A pursuant to the provisions of
the Collateral Annex on or after the occurrence of such Potential Event of Default, (i) the
Collateral Threshold for Party B shall automatically increase from zero to the Threshold
Amount and (ii) Party B shall be relieved of its obligation to post Performance Assurance
pursuant to such demand:

Party B
Collateral Threshold S&P Credit Rating
A+ and above
A-/A
BBB- to BBB+
Below BBB-

The amount of the Guaranty Agreement dated from , as amended
from time to time but in no event shall Party B’s Collateral Threshold be greater than

$

IL  Eligible Collateral and Valuation Percentsge.

The following items will qualify as "Eligible Collateral" for the Party specified:

Y

®

©

Letters of Credit issued by a X1 X1

Party Party Valuation Percentage
A B
Cash [Xi [X] 100%

100% unless either (i) a Letter of Credit Default
shall have occurred and be continuing with

Qualified Issuer
respect to such Letter of Credit, or (ii) twenty
(20) or fewer Business Days remain prior to the
expiration of such Letter of Credit, in which
cases the Valuation Percentage shall be zero
(0).
Letter of Credit issued by X1 [X] 100% unless either (i) a Letter of Credit
National Rural Utilities Default shall have occurred and be continuing
Cooperative Finance with respect to such Letter of Credit, or (ii)

Corporation (“CFC”) or
CoBank as long as CFC or
CoBank, as applicable, has a

twenty (20) or fewer Business Days remain
prior to the expiration of such Letter of Credit,
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118

A.

Credit Rating of at least (i)
"A-" by S&P and "A3" by
Moody's, if such entity is
rated by both S&P and
Moody's or (ii) "A-" by S&P
or "A3" by Moody's, if such

in which cases the Valuation Percentage shall
be zero (0).

entity is rated by either S&P
or Moody’s but not both.

(D)  Negotiable debt obligations [1] [1 96%
(other than interest-only
securities) issued by the U.S.
Treasury Department having
a remaining maturity of more
than 1 year but not more than
5 years

(E)  Negotiable debt obligations [1 [1 94%
(other than interest-only
securities) issued by the U.S.
Treasury Department having
a remaining maturity of more
than S years

Independent Amount.

Party A Independent Amount.

X Party A shall have a Fixed Independent Amount If the Fixed Independent Amount
option is selected for Party A, then Party A (which shall be a Pledging Party with respect to
the Fixed LA Performance Assurance) will be required to Transfer or cause to be Transferred
to Party B (which shall be a Secured Party with respect to the Fixed IA Performance
Assurance) Performance Assurance with a Collateral Value equal to the amount of such
Independent Amount (the “Fixed LA Performance Assurance™). The Fixed IA Performance
Assurance shall not be reduced for so long as there are any outstanding obligations between
the Parties as a result of the Agreement, and shall not be taken into account when calculating
Party A’s Collateral Requirement pursuant to the Collateral Annex. Except as expressly set
forth above, the Fixed IA Performance Assurance shall be held and maintained in accordance
with, and otherwise be subject to, Paragraphs 2, 5(b), 5(c), 6, 7 and 9 of the Collateral Annex.

| Party A shall have a Full Floating Independent Amount of $ . If the Full
Floating Independent Amount option is selected for Party A, then for purposes of calculating
Party A’s Collateral Requirement pursuant to Paragraph 3 of the Collateral Annex, such Full
Floating Independent Amount for Party A shall be added by Party B to its Exposure Amount
for purposes of determining Net Exposure pursuant to Paragraph 3(a) of the Collateral
Annex.

J Party A shall have a Partial Floating Independent Amount of $ . If the

Partial Floating Independent Amount option is selected for Party A, then Party A will be
required to Transfer or cause to be Transferred to Party B Performance Assurance with a
Collateral Value equal to the amount of such Independent Amount (the “Partial Floating IA
Performance Assurance”) ifat any time Party A otherwise has a Collateral Requirement (not
taking into consideration the Partial Floating Independent Amount) pursuant to Paragraph 3
of the Collateral Annex. The Partial Floating IA Performance Assurance shall not be
reduced so long as Party A has a Collateral Requirement (not taking into consideration the
Partial Floating Independent Amount). The Partial Floating Independent Amount shall not

-5-
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Iv,

Minimu
A,

be taken into account when calculating a Party’s Collateral Requirements pursuant to the
Collateral Annex. Except as expressly set forth above, the Partial Floating Independent
Amount shall be held and maintained in accordance with, and otherwise be subject to, the

Collateral Annex.

Party B Independent Amount.

Party B shall have a Fixed Independent AmountJJiil If the Fixed Independent Amount
Option is selected for Party B, then Party B (which shall be a Pledging Party with respect to
the Fixed IA Performance Assurance) will be required to Transfer or cause to be Transferred
to Party A (which shall be a Secured Party with respect to the Fixed IA Performance
Assurance) Performance Assurance with a Collateral Value equal to the amount of such
Independent Amount (the “Fixed IA Performance Assurance”). The Fixed IA Performance
Assurance shall not be reduced for so long as there are any outstanding obligations between
the Parties as a result of the Agreement, and shall not be taken into account when calculating
T'arty B’s Collatcral Requircment pursuant to the Collateral Annex. Except as expressly set
forth above, the Fixed IA Performance Assurance shall be held and maintained in accordance
with, and otherwise be subject to, Paragraphs 2, 5(b), 5(c), 6, 7 and 9 of the Collateral Annex.

Party B shall have a Full Floating Independent Amount of $ . If the Full
Floating Independent Amount Option is selected for Party B then for purposes of calculating
Party B’s Collateral Requirement pursuant to Paragraph 3 of the Collateral Annex, such Full
Floating Independent Amount for Party B shall be added by Party A to its Exposure Amounl
for purposes of determining Net Exposure pursuant to Paragraph 3(a) of the Collateral

Annex.

Party B shall have a Partial Floating Independent Amount of $ . If the
Partial Floating Independent Amount option is selected for Party B, then Party B will be
required to Transfer or cause to be Transferred to Party A Performance Assurance with a
Collateral Value equal to the amount of such Independent Amount (the “Partial Floating IA
Performance Assurance”) if at any time Party B otherwise has a Collateral Requirement (not
taking into consideration the Partial Floating Independent Amount) pursuant to Paragraph 3
of the Collateral Annex. The Partial Floating IA Performance Assurance shall not be
reduced for so long as Party B has a Collateral Requirement (not taking into consideration
the Partial Floating Independent Amount). The Partial Floating Independent Amount shall
not be taken into account when calculating a Party’s Collateral Requirements pursuant to the
Collateral Annex. Except as expressly set forth above, (he Parlial Floating Independent
Amount shall be held and maintained in accordance with, and otherwise be subject to, the

Collateral Annex.

fer

Party A Minimum Transfer Amount: -
Party B Minimum Transter Amount: RN

Rounding Amount,

A.

Party A Rounding Amount:
!!!H_L&MMAMB!&_

ARt
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VL

VIL

Administration of Cash Collateral.

A.

]

P
O

ility to Hold Cash.

Party A shall not be entitled to hold Performance Assurance in the form of Cash.
Performance Assurance in the form of Cash shall be held in a Qualified Institution in
accordance with the provisions of Paragraph 6(a)(ii)(B) of the Collateral Annex. Party A
shall pay to Party B in accordance with the terms of the Collateral Annex the amount of
interest it receives from the Qualified Institution on any Performance Assurance in the form
of Cash posted by Party B.

Party A shall be entitled to hold Performance Assurance in the form of Cash provided that
the following conditions are satisfied: (1) it is not subject to an Event of Default or Potential
Event of Default, (2) a Downgrade Event has not occurred with respect to Party A, and (3)
Cash shall be held only in any jurisdiction within the United States. To the extent Party A is
entitled to hold Cash, the Interest Rate payable to Party B on Cash shall be as selected below:

Party A Interest Rate.

X Federal Funds Effective Rate - the rate for that day opposite the caption
"Federal Funds (Effective)" as set forth in the weekly statistical release
designated as H.15(519), or any successor publication, published by the
Board of Governors of the Federal Reserve System.

O Other -
ility to Hold h.

Party B shall not be entitled to hold Performance Assurance in the form of Cash.
Performance Assurance in the form of Cash shall be held in a Qualified Institution in
accordance with the provisions of Paragraph 6(a)(ii)(B) of the Collateral Annex. Party B
shall pay to Party A in accordance with the terms of the Collateral Annex the amount of
interest it receives from the Qualified Institution on any Performance Assurance in the form

of Cash posted by Party A.

Party B shall be entitled to hold Performance Assurance in the form of Cash provided that
the following conditions are satisfied: (1) it is not subject to an Event of Default or Potential
Event of Default, (2) a Downgrade Event has not occurred with respect to Party B’s
guarantor, and (3) Cash shall be held only in any jurisdiction within the United States. To
the extent Party B is entitled to hold Cash, the Interest Rate payable to Party A on Cash shall
be as selected below:

Party B [nterest Rate.

X Federal Funds Effective Rate - the rate for that day opposite the caption
"Federal Funds (Effective)" as set forth in the weekly statistical release
designated as H.15(519), or any successor publication, published by the
Board of Governors of the Federal Reserve System.

d Other -

Notification Time.
Other — 10:00 AM, Eastern Time

=
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VIIL  General.

With respect to the Collateral Threshold, Independent Amount, Minimum Transfer Amount and
Rounding Amount, if no selection is made in this Cover Sheet with respect to a Party, then the applicable
amount in each case for such Party shall be zero (0). In addition, with respcct to the “Administration of
Cash Collateral” section of this Paragraph 10, if no selection is made with respect to a Party, then such
Party shall not be entitled to hold Performance Assurance in the form of Cash and such Cash, if any,
shall be held in a Qualified Institution pursuant to Paragraph 6(a)(ii)(B) of the Collateral Annex. If a
Party is eligible to hold Cash pursuant to a selection in this Paragraph 10 but no Interest Rate is selected,
then the Interest Rate for such Party shall be the Federal Funds Effective Rate as defined in Section VI

of this Paragraph 10.

Collateral Annex Amendments

A. Definitions

“Letter of Credit” shall be deleted in its entirety and replaced with the following:

““Letter of Credit” shall have the meaning ascribed to it in the Master Agreement Cover Sheet.”
“Credit Rating Event” shall be amended by replacing “6(a)(iii)” with “6(a)(ii)"".

“Downgraded Party” shall be amended by replacing “6(a)(i)” with “6(a)(ii)”.

“Letter of Credit Default” shall be amended by deleting “or” in the third line and replacing it with
and”.

“Performance Assurance” shall be amended by replacing “6(a)(iv)” with “6(a)(iii)”.
“Secured Party” shall be amended by replacing “3(b)” with “3(a)”,
“Qualified Institution” shall be deleted in its entirety and replaced with the following:

““Qualified Institution” mecans a commercial bank or trust company or financial institution, in each
case not affiliated with either Party A or Party B, organized under the laws of the United States or a
political subdivision thereof, with (i) a Credit Rating of at least (2) "A-" by S&P and "A3" by Moody's,
if such entity is rated by both S&P and Moody’s or (b) "A-" by S&P or "A3" by Moody’s, if such
entity is rated by either S&P or Moody’s but not both, and (if) having assets of at least
$10,000,000,000; or, as it relates to Party A, the Cooperative Finance Corporation, CoBank and the

Rural Utilities Service.”

“Reference Market-Maker” shall be amended by adding the following phrase at the end thereof: «;
provided, however, such leading dealers shall not be Party A or Party B or Affiliates of Party A or

Party B”.

B. General Amendments

The opening paragraph shall be amended by replacing “Paragraph 10 Elections” with “Paragraph 10
Cover Sheet”.

For purposes of the Collateral Annex, “setoff”, “set off” and “offset” shall have the same meaning.

Paragraph 2, “Encumbrancc; Grant of Scourity Interest”, shall be amended by adding the following
language as the last sentence thereof:
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“Notwithstanding any language to the contrary in this Paragraph 2, the Parties recognize that Party
A’s assets are subject to certain mortgages and other debt agreements, including with the Cooperative
Finance Corporation, CoBank and Rural Utilities Service. This section shall not be read to require
Party A to act inconsistently with its obligations under such mortgages and other debt agreements and
Party A shall not be deemed to be in breach of this Master Agreement by virtue of'its corpliance with
the requirements of its mortgage and debt agreements.”

Paragraph 3(b)(2) shall be amended by inserting “that has not been returned to the Pledging Party
pursuant to this Collateral Annex” after the phrase “the Secured Party” in the first line.

Paragraph 5(a) shall be amended by deleting “before the Notification Time on a Business Day” and
replacing it with “before the Notification Time on a Local Business Day” and by inserting “so long
as the amount of the requested reduction is equal to or greater than the Minimum Transfer Amount”
after “the Pledging Party for the benefit of the Secured Party” in the third line thereof.

Paragraph 6(a)(ii)(A) is amended by inserting “(other than subparagraph (B) below)” after “the
provisions of this Paragraph 6(a)(ii)” in the first line thereof.

Paragraph 6(a)(ii)(B) shall be amended by (1) replacing “on the next Local Business Day” with “on
the fifth (5th) Local Business Day”; (2) in the eleventh line, changing “Non-Downgraded Party” to
“Downgraded Party”; and (3) at the end thereof adding “In the event the Collateral Account is not
established or otherwise ready to receive the Transfer of the Cash Performance Assurance by the close
of business on the fifth (5th) Local Business Day, the Pledging Party shall either (a) temporarily waive
the requirement that such Cash be held in a Collateral Account until the Parties, working diligently
together and with the Custodian, are able to establish the Collateral Account and Transfer the Cash
Performance Assurance into the Collateral Account, or (b) substitute the Cash Performance Assurance
for other Performance Assurance of equal Collateral Value in accordance with Paragraph 5(b).”

Paragraph 6(a)(iii) (“Interest Payments on Cash”) is amended so that all references therein to “the
third Local Business Day” shall read “the fifth (5th) Local Business Day”.

Paragraph 6(b)(iii) shall be amended by replacing “first” in line three, with “second”.

A new Paragraph 6(d) is added as follows:

“(d) Negative Interest Rates. Ifthe Interest Amount for an Interest Period would be a negative number
it will be deemed to be zero, and for so long as the Interest Amount is a negative number then within
15 Business Days the Pledging Party will substitute and maintain, in accordance with the provisions
of Paragraph 5(b), a Letter of Credit for any Eligible Collateral it has previously Transferred in the
form of Cash, and upon receipt of such substitute Letter of Credit the Cash shall be returned in

accordance with Paragraph 5(b).”

Paragraph 7(a)(iv) shall be amended by inserting “, in a commercially reasonable manner,” between
“liquidate” and “any” in the first line.

Paragraph 8(b) shall be amended in the first line by replacing “to be reduced by the Secured Party”
with “to be reduced by the Pledging Party” immediately after “Performance Assurance”.

Paragraph 8 is amended by inserting the following new subparagraph 8(c) at the end thereof:

“(c) Each quotation from a Reference Market-maker will be for an amount, if any, that would be
paid to the Party requesting the quotation (expressed as a negative number) or by the Party requesting
the quotation (expressed as a positive number) in consideration of an agreement between such Party
(taking into account this Collateral Annex and the existence of any Guarantor with respect to the
obligations of such Party) and the quoting Reference Market-maker to enter into a transaction that
would have the effect of preserving for the Party requesting the quotation the economic equivalent of
any payment or delivery (whether the underlying obligation was absolute or contingent and assuming
the satisfaction of each applicable condition precedent) by the Parties in respect of such Transaction

-9.
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or group of Transactions. The costs of retaining Reference Market-makers for the purposes of this
Paragraph 8 shall be borne equally by the Secured Party and the Pledging Party. The determination
made by such Reference Market-makers shall be binding and conclusive on the Parties absent

manifest error.”
[The remainder of this page is intentionally left blank]
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IN WITNESS WHEREOF, the Parties have caused this Paragraph 10 the Collateral Annex the EEI Master Power
Purchase and Sale Agreement to be executed as of the date first above wriiten.

Party A- South Kentucky Rural Electric Cooperative Party B- Morgan Stanley Capital Group Inc.
Corporation

By: O.Mmu)‘ M By:

Name: Dennis Holt Name:

Title: President and Chief Executive Officer Title:

-11-
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IN WITNESS WHEREOF, the Parties have caused this Paragraph 10 the Collateral Annex the EEI Master Power
Purchase and Sale Agreement to be executed as of the date first above written.

Party A- South Kentucky Rural Electric Cooperative Party B- Morgan Stanley Capital Group Inc.
Corporation

Name: Dennis Holt Charmaine F,
Authorized Slgnatory

Title: President and Chief Executive Officer Title:

=11
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Morgan Stanley Capital Group Inc.

Morgan Stanley Al Commodtes

New York, NY 10036

Commodities

Date: December 19,2017

To: South Kentucky Rural Electric Cooperative Corporation
200 Electric Ave.
P.O. Box 910
Somerset, KY 42502

Attention: Vice President, Finance

Telephone No.: 606-451-4337

Facsimile No.: 606-451-4103

From: Morgan Stanley Capital Group Inc.

Operations Contact: Confirmations Group

Telephone No.: 914-225-1500

Re: FIRM PHYSICAL ENERGY
CONFIRMATION

MSCGI reference number: / Version

Dear Sir or Madam:

This confirmation letter (“Confirmation™) confirms the terms and conditions of the Transaction
entered into between South Kentucky Rural Electric Cooperative Corporation (“Party A” or

“SKRECC”) and Morgan Stanley Capital Group Inc. (“Party B” or “MSCG”), as described below.
Each of SKRECC and MSCG may be referred to herein individually as a “Party” or collectively

as the “Parties”.

This Confirmation supplements, forms part of and is subject to the terms of the Master Agreement
described below.

The terms and conditions of the Transaction are described below. As used herein, the words
“include” or “including” shall be deemed to be followed by the words “without limitation.” The
words “hereof,” “herein,” “hereto,” “hereunder” and words of similar import when used in this
Confirmation shall, unless otherwise expressly specified, refer to this Confirmation as a whole and

not to any particular provision of this Confirmation.



1. Trade Date: December 19, 2017
2. Buyer: SKRECC
3. Seller: MSCG
4. Master EEI Master Power Purchase and Sale Agreement dated as of December
Agreement: 18, 2017, between MSCG and SKRECC (together with the Collateral
Annex thereto, and each attachment, exhibit and schedule, all as
amended and supplemented from time to time).
5. Delivery Start June 1, 2019.
Date:
6. Delivery End May 31, 2039.
Date:
7. Delivery Period: | Commencing Hour Ending (“HE”) 0100 Eastern Prevailing Time (“EPT”)
on the Delivery Start Date through and including HE 2400 EPT on the
Delivery End Date.
8. Product: Firm (LD) Energy.
No other product (such as capacity, operational reserves or planning
reserves) or service (except scheduling service, as expressly set forth
herein) is included in the “Product” hereunder, notwithstanding any
Change in Law or change in market practice.
9. Delivery Point: | Seller shall deliver to the following PJM Delivery Point:

EKPC Residual Aggregate (EKPC Resid AGG) PJM PnodelD

1127872598.

provided, if after the Trade Date there is a material change implemented
in the make-up of a Delivery Point (including (i) the separation of the
Delivery Point from PJM to another Control Area, (ii) the splitting of the
Delivery Point into one or more separate points, zones or hubs, or (iii) the
material reduction in the size or material change in the composition of the
existing Delivery Point), then Buyer and Seller agree to exercise
commercially reasonable efforts to modify this Confirmation to put the
Parties in substantially the same relative economic position as they were
prior to the change, or, if that is not practicable, to eliminate the material
net adverse impact of such changes upon Seller.




10. Contract
Quantity:

58 MWs (ATC) in each hour during the Delivery Period.

11. Contract Price:

-er MWh

12. PIM
Arrangements &
Settiements:

(a) For the avoidance of doubt, MSCG will not act as SKRECC’s agent,
for billing purposes, scheduling purposes or otherwise, under the PJM
Agreements.

(b) SKRECC covenants to promptly apply for and diligently pursue
membership in PJM as a Market Participant, and agrees to maintain its
status as a Market Participant in good standing throughout the Delivery
Period. SKRECC understands and agrees that, as between PJM and
SKRECC, SKRECC shall be solely responsible for any amounts charged
by PJM to SKRECC as Market Participant and as owner of the load asset
represented by this Confirmation.

(c) SKRECC agrees to promptly enter into and file with PJM (or arrange
to have filed by EKPC) a Declaration of Authority specifying SKRECC as
principal and EKPC as its designated agent for purposes of EKPC acting
as SKRECC’s billing and scheduling agent for all purposes under this
Transaction.

13. Scheduling:

The Contract Quantity shall be scheduled by MSCG using PJM's Internal
Bilateral Transaction (IBT) InSchedule tool to the SKRECC PIM
account in the Day Ahead Market.

14. Conditions
Subsequent:

This Transaction and Confirmation shall be effective and binding upon
both Parties as of the Trade Date, provided, however, that, in the event
any one or more of the conditions subsequent set forth below are not
satisfied or waived on or before the date applicable to such condition
subsequent (as set forth below), either Party may, by delivering written
notice to the other Party after the applicable date specified below,
terminate this Transaction, which shall thereupon become void with no

further obligations hereunder.
As conditions subsequent to this Confirmation:

(i)  The Rural Utilities Service (“RUS”) shall have approved
or otherwise consented to the terms of the Agreement and
this Confirmation by no later than 120 days following the
Trade Date:

(i) MSCG shall have received reasonable satisfactory written
evidence that the Board of Directors of SKRECC shall
have approved, consented to, and ratified the terms of the
Agreement and of this Confirmation by close of business
on the Business Day after the Trade Date; and




(iii) The PSC has issued a final, non-appealable order
approving the Agreement and this Confirmation on or
before 05/31/2018.

Notwithstanding the foregoing, SKRECC shall be bound by, and liable to
MSCG for any losses, costs and expenses (including those associated
with hedging this Transaction) occasioned by any breach of, Section 15
(Buyer Additional Representations & Warranties) and Section 16 (Buyer
Additional Covenants) notwithstanding the failure of SKRECC to
procure RUS or PSC approval.

To the extent that the representations and warranties made by SKRECC
in Section 10.2(ii) of the Agreement (with respect to regulatory
authorizations) and Section 10.2(iii) of the Agreement (with respect to
violating contracts to which it is a party) would otherwise be untrue prior
to the satisfaction of the conditions subsequent set forth above, they shall
be deemed not to apply to the extent of such breach until such conditions

are satisfied.

15. Buyer
Additional
Representations
& Warranties

SKRECC makes the following additional representations and watranties
as of the Trade Date:

(a) The WPC is in full force and effect and SKRECC is not in material
breach of any term or condition of the WPC;

(b) This Transaction constitutes an “Alternate Source” as such term is used
in the MOU&A;

(c) The full Contract Quantity under this Transaction is permitted as a
“demand reduction” under the terms of Amendment No. 3, as interpreted
by Section 3 of the MOU&A; and

(d) SKRECC has given to EKPC the “Alternate Source Notice” described
in Section 4 of the MOU&A with respect to this Transaction.

16. Buyer
Additional
Covenants

(a) SKRECC shall maintain and preserve its existence as a Kentucky
non-profit cooperative corporation and all material rights, privileges and
franchises necessary or desirable for it to maintain the normal conduct of
its business, including all required governmental approvals necessary for
the performance of its obligations under this Confirmation.

(b) SKRECC shall promptly apply for and diligently pursue RUS
approval of the Agreement and this Confirmation.

(¢ SKRECC shall promptly file a petition for approval of the
Agreement and this Confirmation with the PSC as soon as reasonably
practicable after the Trade Date, but in no event later than forty-five (45)
days after the Trade Date, and shall diligently pursue such PSC approval,
including by using all reasonable efforts to promptly respond to any PSC
staff inquiry and promptly furnish or cause to be furnished any information




or documents requested by the PSC. Throughout the approval process,
Buyer shall provide Seller with timely updates as to the progress of the
petition, and will inform Seller of any material interaction between Buyer
or its agents and the PSC or its staff considering the petition for approval.
In the event that the PSC denies the petition, or approves the petition with
material conditions, SKRECC shall promptly and diligently appeal such
decision. Once a final, non-appealable order approving this Agreement
and this Confirmation (without material modification) has been issued by
the PSC, SKRECC will not seek to amend, oppose, protest or contest such
PSC order and will undertake reasonable efforts to support the order if any
entity seeks to amend, oppose, protest or contest such PSC order.

d) SKRECC agrees to establish and maintain rates for electric
capacity and energy and related services to its consumers which shall
provide to SKRECC revenues at least sufficient, together with other
available funds, to meet its obligations to MSCG under this Confirmation.

(e) The obligations of SKRECC to make payments under this
Confirmation constitute obligations payable as an ordinary and usual
operating expense of SKRECC.

17. Environmental
Change in Law:

(a) Except as provided in this Section 17, each Party shall bear
responsibility for any change in costs or operational characteristics relating
to any generating resource or contract resource which it owns or to which
it has entitlement rights.

(b)  Intheevent of a Change in Law with respect to any Environmental
Law or Tax Law, (i) MSCG shall provide to SKRECC a good faith market-
based quotation of the amount required to reimburse MSCG for assuming
responsibility for such Additional Environmental Costs; and, (if) MSCG
shall have an obligation to take commercially reasonable efforts to
minimize any Additional Environmental Costs. SKRECC shall be
responsible for and shall pay or reimburse Seller for any Additional
Environmental Costs suffered or incurred by Seller, but only to the extent
that such Additional Environmental Costs are paid, incurred or suffered
during the Delivery Period, and relate to obligations incurred or due to be
performed or settled during the Delivery Period.

18. Additional
Defined Terms:

Capitalized terms used but not defined in this Confirmation nor in the
Master Agreement have the meanings given such terms in the PIM
Agreements.

For purposes of this Confirmation, the following terms shall have the
respective meanings as follows:

“Additional Environmental Costs” means:
@) any and all fees, licenses, charges, green tags, certificates,
expenses and products (including but not limited to any charges or




products required on a per unit-of-energy-output, per-unit-of-
energy-input, per-weight-of-pollutant, cap and-trade or other basis)
and all losses, costs and liabilities with respect thereto, imposed or
required by a Governmental Authority with respect to this
Transaction or supplied hereunder; and

(ii) any and all Taxes and all costs and liabilities with respect
thereto, imposed or required by a Governmental Authority with
respect to this Transaction or supplied hereunder;

in each case, only to the extent such Additional Environmental Costs result
from or are attributable to a Change in Law with respect to any
Environmental Law or Tax Law and directly cause the price of Product
paid by SKRECC to be increased..

“Amendment No. 3” means an amendment to the WPC dated as of October
23, 2003 which provides, under the conditions set forth therein, that
SKRECC may procure energy and capacity from sources other than

EKPC.

“Applicable Laws” means all laws, ordinances, rules, regulations, orders,
interpretations, licenses, permits, judgments, decrees, injunctions, writs
and orders of any court, arbitrator, or Governmental Authority that are
applicable to either or both of the Parties or the terms of the Agreement.

“Change in Law” means, with respect to this Confirmation, (i) a material
change or the enactment, promulgation or issuance or material amendment
of any constitution, charter, act, statute, regulation, ordinance, order
(including any order waiving application of a legal requirement as to
Buyer), ruling, rule or other Applicable Law, or (ii) a material change in
“the specified standards or objective criteria contained in a permit, license,
“or other approvals, which standard or criteria must be met in order for a
Seller Resource to generate electric energy, or (iii) other legislative or
administrative action of any Government Authority of competent
jurisdiction or a final decree, judgment, or order of a court of competent
jurisdiction (including temporary restraining orders) occurring subsequent
to the Trade Date, in each case related to the regulation, generation,
transmission, transportation or consumption of energy, its emissions or by-
products, or of the regulation of the environment related to any of the
foregoing, and including the creation of a new retail access environment
for consumers of electric energy in Kentucky. For purposes of this
definition, no enactment, adoption, promulgation, amendment or
modification of an Applicable Law shall be considered a Change in Law
if, as of the Trade Date, (1) such Applicable Law would have directly
affected the performance of the obligations hereunder by either Party after
the Trade Date in the absence of this Agreement and (2) either such
Applicable Law was (A) officially proposed by the responsible agency and
promulgated in final form in the Federal Register or equivalent federal,




state or local publication and thereafter becomes effective without further
action or (B) enacted into law or promulgated by the appropriate federal,
state or local body before the Trade Date, and (i) the comment period with
respect to which expired on or before the Trade Date and (ii) any required
hearings concluded on or before the Trade Date, in accordance with
applicable administrative procedures and which thereafter becomes
effective without further action. For the avoidance of doubt, a “Change in
Law” hereunder shall not include any change with respect to the regulation
of banks or financial firms or their affiliates, nor with respect to the
treatment of such entities or their contracts in bankruptcy, insolvency or
receivership proceedings.

“Control Area” means an electrical system, bounded by interconnection
(tie line) metering and telemetry, which continuously regulates its
generation and interchange schedules to match its system load, contributes
to frequency regulation of the interconnected system, and meets all or
substantially all of the applicable requirements of NERC.

“EKPC” means the East Kentucky Power Cooperative, Inc.

“Environment” means soil, surface waters, groundwaters, land, stream
sediments, surface or subsurface strata, ambient air, and any other

environmental medium.

“Environmental Law” means any Applicable Law relating to pollution,
GHGs or the protection of the Environment whether existing as of the

Trade Date or previously enforced.

“GHGs” means any emissions of carbon dioxide (CO2), nitrous oxide
(N20), methane (CH4) and other greenhouse gases that have been alleged
or are alleged in the future to contribute to the actual or potential threat of
altering the Earth’s climate. Other greenhouse gases may include
hydrofluorocarbons (HFCs), perfluorocarbons (PFCs), and sulfur
hexafluoride (SF6), which are generated in a variety of industrial
processes.

“Governmental Authority” means a Federal, state, local or municipal

govemmental body, any governmental, regulatory or administrative
agency, commission, body or other authority exercising or entitled to
exercise any administrative, executive, judicial, legislative, policy,
regulatory or taxing authority, jurisdictional power; any court or
governmental tribunal; or any applicable independent system operator,
Regiona] Transmission Organization, regional power pool, NERC or other
regional entity performing similar functions.

“MOU&A” means the Memorandum of Understanding and Agreement
Regarding Alternate Power Sources between EKPC and its owner-
members, including SKRECC, and dated as of July 16, 2015.

“NERC” means the North American Electric Reliability Corporation.




“PJM” means PJM Interconnection, L.L.C.

“PIM Agreements” means the PJM Tariff, PJM Operating Agreement and
PJM Manuals.

“PJM_Manuals” shall mean the instructions, rules, procedures and
guidelines established by the Office of the Interconnection for the
operation, planning, and accounting requirements of the PYM Region and
the PJM Interchange Energy Market.

P g Agreement” means the “Operating Agreement of the PIM
Interconnectlon, L.L.C.” dated as of April 1, 1997 and as amended and
restated as of June 2, 1997, including all schedules, exhibits, appendices,
addenda or supplements thereto, as amended from time to time thereafter,
among the members of PIM.

“PJM Settlement” means PJM Settlement, Inc.

“PJM Tariff” means the Open Access Transmission Tariff of PJM on file
with the Federal Energy Regulatory Commission, and as revised from time

to time.
“PSC” means the Kentucky Public Service Commission.

“Schedule”, “Scheduled” or “Scheduling” means communicating with and
confirming with the appropriate party that a particular quantity of Energy
is to be delivered to and/or received by the applicable party and providing
all such information and satisfying all such requirements as may be
necessary to cause the delivery or receipt of the Energy to be recognized
and confirmed, including compliance with the PJM Agreements.

“Taxes” means any or all Federal, state and/or local, municipal, ad
valorem, property, occupation, severance, generation, first use,
conversion, power, transmission, utility, gross receipts, privilege, fuel, fuel
conversion, sales, use, consumption, excise, lease, transaction, and other
taxes (including taxes on GHGs), together with interest and penalties
thereon, other than taxes based on net income or net worth.

“Tax_Law” means any Applicable Law with respect to any Taxes
(including interest, penalties and additions thereto) that is imposed by any
Governmental Authority.

“WPC” means the Wholesale Power Contract between SKRECC and
EKPC, dated as of October 1, 1964, as amended, including by Amendment
No. 3.

[Signature Page Follows]




Execution

Please confirm that the foregoing correctly sets forth the terms and conditions of our
agreement by returning via electronic communication an executed copy of this
Confirmation, or by sending a letter substantially similar to this letter, which letter sets
forth the material terms of the Transaction to which this Confirmation relates and
indicates agreement to those terms, in either case within three (3) Business Days of your
receipt of this Confirmation, to the above Operations Contact.

Morgan Stanley Capital Group Inc. is pleased to have entered into this Transaction with
you.

South Kentucky Rural Electric Morgan Stanley Capital Group Inc.
Cooperative Corporation

sy £ Doamin Bt by

Name: ggggmg ﬁn;:[ Name:
Title: INTERIM CEO Title:

Date: /A -19-30 [’1 Date:




Execution

Please confirm that the foregoing correctly sets forth the terms and conditions of our
agreement by retuming via electronic communication an executed copy of this
Confirmation, or by sending a letter substantially similar to this letter, which letter sets
forth the material terms of the Transaction to which this Confirmation relates and
indicates agreement to those terms, in either case within three (3) Business Days of your
receipt of this Confirmation, to the above Operations Contact.

Morgan Stanley Capital Group Inc. is pleased to have entered into this Transaction with
you.

South Kentucky Rural Electric Morgan Stanley Capital Group Inc.
Cooperative Corporation

By: By: _’é/tw M@

Name: Name: Kdﬁ(n »éfﬂcéam;ﬁ

Title: Title: /, le ///é’S’c&q F

Date: Date: /Z,/ W/ 2




Execution

Morgan Stanley Capital Group Inc.
Attn: Commodities
Morgan Stanley s
Commodities New York, NY 10036
Date: December 19, 2017
To: South Kentucky Rural Electric Cooperative Corporation
200 Electric Ave.
P.O. Box 910
Somerset, KY 42502
Aftention: Vice President, Finance
Telephone No.: 606-451-4337
Facsimile No.: 606-451-4103
From: Morgan Stanley Capital Group Inc.
Operations Contact: Confirmations Group
Telephone No.: 914-225-1500
Re: FINANCIAL CAPACITY CONFIRMATION

MSCGI reference number: /WZ)Version _

Dear Sir or Madam:

This confirmation letter (“Confirmation™) confirms the terms and conditions of the Transaction
entered into between South Kentucky Rural Electric Cooperative Corporation (“Party A” or
“SKRECC™) and Morgan Stanley Capital Group Inc. (“Party B” or “MSCG”), as described below.
Each of SKRECC and MSCG may be referred to herein individually as a “Party” or collectively

as the “Parties”.

This Confirmation supplements, forms part of and is subject to the terms of the Master Agreement
described below.

The terms and conditions of the Transaction are described below. As used herein, the words
“include” or “including™ shall be deemed to be followed by the words “without limitation.” The
words “hereof,” “herein,” “hereto,” “hereunder” and words of similar import when used in this
Confirmation shall, unless otherwise expressly specified, refer to this Confirmation as a whole and
not to any particular provision of this Confirmation.



1. Trade Date:

December 19, 2017

2. Buyer: SKRECC
3. Seller: MSCG
4. Master EEI Master Power Purchase and Sale Agreement dated as of December
Agreement: 18, 2017, between MSCG and SKRECC (together with the Collateral
Annex thereto, and each attachment, exhibit and schedule, all as
amended and supplemented from time to time).
S. Delivery Start June 1, 2021.
Date:
6. Delivery End May 31, 2039.
Date:
7. Delivery Period: | Commencing Hour Ending (“HE”) 0100 Eastern Prevailing Time (“EPT”)

on the Delivery Start Date through and including HE 2400 EPT on the
Delivery End Date.

8. Product:

Financially-settled PJM Unforced Capacity (“UCAP”) Annual Capacity
Performance.

This Transaction is not tied to, or contingent upon, any specific generation
unit(s) or that any specific generation unit(s) be operating or operational.
MSCG does not represent or warrant that this financially-settied Product
will satisfy any of SKRECC’s RPM-imposed performance obligations to
PIM.

No other product (such as energy, operational reserves or planning
reserves) or service is included in the “Product” hereunder,
notwithstanding any Change in Law or change in market practice.

9. Delivery Point /
Locational
Deliverability
Areas:

Rest of RTO

10. Contract
Quantity:

68 MW

11. Contract Price:

->er MW-Day, where “MW-Day” means MW of Daily UCAP.




r1—2. Buyer’s Fixed
Amount:

The “Fixed Amount” is equal to the product of the Contract Price and the
Contract Quantity multiplied by the number of days in the Calculation
Period.

13. Seller’s Floating
Amount:

The “Floating Amount” is equal to the product of the Floating Price and
the Contract Quantity multiplied by the number of days in the Calculation
Period.

Where “Floating Price” is, commencing in the 2021/2022 Delivery Year,
the Resource Clearing Price (“RCP”) (expressed in dollars per MW-Day
of UCAP), for Annual Capacity Performance (“CP”) Resources located in
the rest of RTO LDA, established pursuant to the Base Residual Auction
(“BRA”) for the applicable Delivery Year as published by PJM (without
taking into account any adjustment for any subsequent Incremental
Auction) on their official website under the heading: RPM Auction
Clearing Price http://www.pjm.com/markets-and-operations/rpm.aspx
Capitalized terms not defined in the preceding sentences shall have the
meaning given to them in the PJM Tariff.

14. Calculations:

If the Fixed Amount exceeds the Floating Amount for the Calculation
Period, SKRECC shall pay MSCG an amount equal to such excess. If the
Floating Amount exceeds the Fixed Amount for the Calculation Period,
MSCG shall pay SKRECC an amount equal to such excess.

15. Calculation
Period:

Each calendar month during the term of this Transaction.

16. Calculation
Agent:

MSCG shall be responsible for calculating the Floating Price and
preparing and providing to SKRECC monthly invoices and summaries of
the Calculations for each Calculation Period, regardless which Party owes
the excess amount to the other Party.

17, Conditions
Subsequent:

This Transaction and Confirmation shall be effective and binding upon
both Parties as of the Trade Date, provided, however, that, in the event
any one or more of the conditions subsequent set forth below are not
satisfied or waived on or before the date applicable to such condition
subsequent (as set forth below), either Party may, by delivering written
notice to the other Party after the applicable date specified below,
terminate this Transaction, which shall thereupon become void with no
further obligations hereunder.

As conditions subsequent to this Confirmation:

(i)  The Rural Utilities Service (“RUS”) shall have approved
or otherwise consented to the terms of the Agreement and
this Confirmation by no later than 120 days following the
Trade Date.




(i) MSCG shall have received reasonable satisfactory written
evidence that the Board of Directors of SKRECC shall
have approved, consented to, and ratified the terms of the
Agreement and of this Confirmation by close of business
on the Business Day after the Trade Date;

(iii) The PSC has issued a final, non-appealable order
approving the Agreement and this Confirmation on or
before 5/31/18; and

(iv)  Each condition subsequent to the Firm (LD) Energy
Transaction memorialized in Section 14 of the
Confirmation dated as of the same date as this
Confirmation has been satisfied on or before the date set
forth for such condition in such Confirmation.

Notwithstanding the foregoing, SKRECC shail be bound by, and liable to
MSCG for any losses, costs and expenses (including those associated
with hedging this Transaction) occasioned by any breach of, Section 15
(Buyer Additional Representations & Warranties) and Section 16 (Buyer
Additional Covenants) notwithstanding the failure of SKRECC to
procure RUS or PSC approval.

To the extent that the representations and warranties made by SKRECC
in Section 10.2(ii) of the Agreement (with respect to regulatory
authorizations) and Section 10.2(iii) of the Agreement (with respect to
violating contracts to which it is a party) would otherwise be untrue prior
to the satisfaction of the conditions subsequent set forth above, they shall
be deemed not to apply to the extent of such breach until such conditions

are satisfied.

18. Buyer
Additional
Representations
& Warranties

SKRECC makes the following additional representations and warranties
as of the Trade Date:

(@) The WPC is in full force and effect and SKRECC is not in material
breach of any term or condition of the WPC;

(b)  This Transaction constitutes an “Alternate Source” as such term is
used in the MOU&A;

(¢)  The full Contract Quantity under this Transaction is permitted as a
“demand reduction” under the terms of Amendment No. 3, as interpreted

by Section 3 of the MOU&A; and

(d) SKRECC has given to EKPC the “Alternate Source Notice”
described in Section 4 of the MOU&A with respect to this Transaction.

19. Buyer
Additional non-profit cooperative corporation and all material rights, privileges and
Covenants franchises necessary or desirable for it to maintain the normal conduct of

(@ SKRECC shall maintain and preserve its existence as a Kentucky




its business, including all required governmental approvals necessary for
the performance of its obligations under this Confirmation.

(b) SKRECC shall promptly apply for and diligently pursue RUS
approval of the Agreement and this Confirmation.

(¢)  SKRECC shall promptly file a petition for approval of the
Agreement and this Confirmation with the PSC as soon as reasonably
practicable after the Trade Date, but in no event later than forty-five (45)
days after the Trade Date, and shall diligently pursue such PSC approval,
including by using all reasonable efforts to promptly respond to any PSC
staff inquiry and promptly furnish or cause to be furnished any information
or documents requested by the PSC. Throughout the approval process,
SKRECC shall provide MSCG with timely updates as to the progress of
the petition, and will inform MSCG of any material interaction between
SKRECC or its agents and the PSC or its staff considering the petition for
approval. In the event that the PSC denies the petition, or approves the
petition with material conditions, SKRECC shall promptly and diligently
appeal such decision. Once a final, non-appealable order approving this
Agreement and this Confirmation (without material modification) has
been issued by the PSC, SKRECC will not seek to amend, oppose, protest
or contest such PSC order and will undertake reasonable efforts to support
the order if any entity seeks to amend, oppose, protest or contest such PSC
order.

(d) SKRECC agrees to establish and maintain rates for electric
capacity and energy and related services to its consumers which shall

provide to SKRECC revenues at least sufficient, together with other
available funds, to meet its obligations to MSCG under this Confirmation.

(e) The obligations of SKRECC to make payments under this
Confirmation constitute obligations payable as an ordinary and usual
operating expense of SKRECC.

20. Environmental
Change in Law:

(a) Except as provided in this Section 20, each Party shall bear
responsibility for any change in costs or operational characteristics relating
to any generating resource or contract resource which it owns or to which

it has entitlement rights.

(b)  In the event of a Change in Law with respect to any Environmental
Law or Tax Law, (i) MSCG shall provide to SKRECC a good faith market-
based quotation of the amount required to reimburse MSCG for assuming
responsibility for such Additional Environmental Costs; and, (ii) MSCG
shall have an obligation to take commercially reasonable efforts to
minimize any Additional Environmental Cost. SKRECC shall be
responsible for and shall pay or reimburse MSCG for any Additional
Environmental Costs suffered or incurred by MSCG, but only to the extent
that such Additional Environmental Costs are paid, incurred or suffered




during the Delivery Period, and relate to obligations incurred or due to be
performed or settled during the Delivery Period.

21. Special
Provision
Regarding
Pricing Finality

Each Party acknowledges that it is aware of the recent decision of the U.S.
Court of Appeals for the District of Columbia Circuit in NRG Power
Marketing, LLC v. FERC (Case No. 15-1452 (July 7, 2017) remanding to
FERC for review certain aspects of PJM’s Tariff (the “NRG Decision™).
Each Party further acknowledges that the consequences of the NRG
Decision, including but not limited to future actions by FERC and PIM in
response thereto, are unknown and unquantifiable at this time. The Parties
have entered into this Transaction with full knowledge of this uncertainty,
with the agreement that, notwithstanding any such actions or their

consequences:

(a) In the event that FERC or PJM, in response to or in contemplation of
the NRG Decision, issues any order or takes any action which has the
effect of altering the Floating Price, or any component of or formula or
input used in determining the Floating Price, after such Floating Price has
been posted by PJM (other than a correction of a mistake in its calculation)
(a “Revised Floating Price”), then, the Revised Floating Price shall be the
Floating Price hereunder for all purposes; and

(b) For the avoidance of doubt, a Revised Floating Price does not
constitute a “Market Disruption Event” under the terms of this
Confirmation, nor does it constitute the basis for terminating this
Transaction or the declaration of any Early Termination Date under the

Agreement.

22. Corrections to
Published
Prices:

For purposes of determining a Floating Price, if the price published or
announced on a given day and used or to be used to determine a relevant
price is subsequently corrected and the correction is published or
announced by the person responsible for that publication or announcement
(including PJM) prior to the actual calculation or settlement that is to be
made hereunder with respect to such Floating Price, either Party may
notify the other Party of (a) that correction and (b) the amount (if any) that
is payable as a result of that correction. If, not later than sixty (60) days
after publication or announcement of that correction, a Party gives notice
that an amount is so payable, the Party that originally either received or
retained such amount will, not later than three (3) Business Days after the
effectiveness of that notice, pay, subject to any applicable conditions
precedent, to the other Party that amount, together with interest at the
Interest Rate for the period from and including the day on which payment
originally was (or was not) made to but excluding the day of payment of
the refund or payment resulting from that correction.




23. Additional
Defined Terms:

Capitalized terms used but not defined in this Confirmation nor in the
Master Agreement have the meanings given such terms in the PJM
Agreements.

For purposes of this Confirmation, the following terms shall have the
respective meanings as follows:

“Additional Environmental Costs” means:

(i) any and all fees, licenses, charges, green tags, certificates,
expenses and products (including but not limited to any charges or
products required on a per unit-of-energy-output, per-unit-of-
energy-input, per-weight-of-pollutant, cap and-trade or other basis)
and all losses, costs and liabilities with respect thereto, imposed or
required by a Governmental Authority with respect to this
Transaction or supplied hereunder; and

(ii) any and all Taxes and all costs and liabilities with respect
thereto, imposed or required by a Governmental Authority with
respect to this Transaction or supplied hereunder;

in each case, only to the extent such Additional Environmental Costs result
from or are attributable to a Change in Law with respect to any
Environmental Law or Tax Law and directly cause the price of Product
paid by SKRECC to be increased.

“Amendment No. 3” means an amendment to the WPC dated as of October
23, 2003 which provides, under the conditions set forth therein, that
SKRECC may procure energy and capacity from sources other than
EKPC.

“Applicable Laws” means all laws, ordinances, rules, regulations, orders,
interpretations, licenses, permits, judgments, decrees, injunctions, writs
and orders of any court, arbitrator, or Governmental Authority that are
applicable to either or both of the Parties or the terms of the Agreement.

“Change in Law” means, with respect to this Confirmation, (i) a material
change or the enactment, promulgation or issuance or material amendment
of any constitution, charter, act, statute, regulation, ordinance, order
(including any order waiving application of a legal requirement as to
SKRECC), ruling, rule or other Applicable Law, or (ii) a material change
in the specified standards or objective criteria contained in a permit,
license, or other approvals, which standard or criteria must be met in order
for a MSCG resource to generate electric energy, or (iii) other legislative
or administrative action of any Government Authority of competent
jurisdiction or a final decree, judgment, or order of a court of competent
jurisdiction (including temporary restraining orders) occurring subsequent
to the Trade Date, in each case related to the regulation, generation,
transmission, transportation or consumption of energy, its emissions or by-
products, or of the regulation of the environment related to any of the




foregoing, and including the creation of a new retail access environment
for consumers of electric energy in Kentucky. For purposes of this
definition, no enactment, adoption, promulgation, amendment or
modification of an Applicable Law shall be considered a Change in Law
if, as of the Trade Date, (1) such Applicable Law would have directly
affected the performance of the obligations hercunder by either Party after
the Trade Date in the absence of this Agreement and (2) either such
Applicable Law was (A) officially proposed by the responsible agency and
promulgated in final form in the Federal Register or equivalent federal,
state or local publication and thereafter becomes effective without further
action or (B) enacted into law or promulgated by the appropriate federal,
state or local body before the Trade Date, and (i) the comment period with
respect to which expired on or before the Trade Date and (ii) any required
hearings concluded on or before the Trade Date, in accordance with
applicable administrative procedures and which thereafter becomes
effective without further action. For the avoidance of doubt, a “Change in
Law” hereunder shall not include any change with respect to the regulation
of banks or financial firms or their affiliates, nor with respect to the
treatment of such entities or their contracts in bankruptcy, insolvency or
receivership proceedings.

“Control Area” means an electrical system, bounded by interconnection
(tie line) metering and telemetry, which continuously regulates its
generation and interchange schedules to match its system load, contributes
to frequency regulation of the interconnected system, and meets all or
substantially all of the applicable requirements of NERC.

“EKPC” means the East Kentucky Power Cooperative, Inc.

“Environment” means soil, surface waters, groundwaters, land, stream
sediments, surface or subsurface strata, ambient air, and any other
environmental medium.

“Environmental Law” means any Applicable Law relating to pollution,
GHGs or the protection of the Environment whether existing as of the

Trade Date or previously enforced.

“GHGs” means any emissions of carbon dioxide (CO2), nitrous oxide
(N20), methane (CH4) and other greenhouse gases that have been alleged
or are alleged in the future to contribute to the actual or potential threat of
altering the Earth’s climate. Other greenhouse gases may include
hydrofluorocarbons (HFCs), perfluorocarbons (PFCs), and sulfur
hexafluoride (SF6), which are generated in a variety of industrial
processes.

“Governmenta! Authority” means a Federal, state, local or municipal
governmental body; any governmental, regulatory or administrative
agency, commission, body or other authority exercising or entitled to
exercise _any administrative, executive, judicial, legislative, policy,




regulatory or taxing authority, jurisdictional power; any court or
governmental tribunal; or any applicable independent system operator,
Regional Transmission Organization, regional power pool, NERC or other
regional entity performing similar functions.

“MOU&A” means the Memorandum of Understanding and Agreement
Regarding Alternate Power Sources between EKPC and its owner-
members, including SKRECC, and dated as of July 16, 2015.

“NERC” means the North American Electric Reliability Corporation.
“PJM” means PJM Interconnection, L.L.C.

“PJM Agreements” means the PJM Tariff, PJM Operating Agreement and
PJM Manuals.

“PJM Manuals” shall mean the instructions, rules, procedures and
guidelines established by the Office of the Interconnection for the
operation, planning, and accounting requirements of the PJM Region and
the PIM Interchange Energy Market.

“PIM QOperating Agreement’ means the “Operating Agreement of the PJM

Interconnection, L.L.C.” dated as of April 1, 1997 and as amended and
restated as of June 2, 1997, including all schedules, exhibits, appendices,
addenda or supplements thereto, as amended from time to time thereafter,

among the members of PJIM.
“PJM Settlement” means PJM Settlement, Inc.

“PJM Tariff” means the Open Access Transmission Tariff of PJM on file
with the Federal Energy Regulatory Commission, and as revised from time
to time.

“PSC” means the Kentucky Public Service Commission.

“Schedule”, “Scheduled” or “Scheduling” means communicating with and
confirming with the appropriate party that a particular quantity of Energy
is to be delivered to and/or received by the applicable party and providing
all such information and satisfying all such requirements as may be
necessary to cause the delivery or receipt of the Energy to be recognized
and confirmed, including compliance with the PJM Agreements.

“Taxes” means any or all Federal, state and/or local, municipal, ad
valorem, property, occupation, severance, generation, first use,
conversion, power, transmission, utility, gross receipts, privilege, fuel, fuel
conversion, sales, use, consumption, excise, lease, transaction, and other
taxes (including taxes on GHGs), together with interest and penalties
thereon, other than taxes based on net income or net worth.

“Tax Law” means any Applicable Law with respect to any Taxes
(including interest, penalties and additions thereto) that is imposed by any

Governmental Authority.




“WPC” means the Wholesale Power Contract between SKRECC and
EKPC, dated as of October 1, 1964, as amended, including by Amendment
No. 3.

[Signature Page Follows)
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Execution

Please confirm that the foregoing correctly sets forth the terms and conditions of our
agreement by returning via electronic communication an executed copy of this
Confirmation, or by sending a letter substantially similar to this letter, which letter sets
forth the material terms of the Transaction to which this Confirmation relates and
indicates agreement to those terms, in either case within three (3) Business Days of your
receipt of this Confirmation, to the above Operations Contact.

Morgan Stanley Capital Group Inc. is pleased to have entered into this Transaction with
you.

South Kentucky Rural Electric Morgan Stanley Capital Group Inc.
Cooperative Corporation

Name: DENNIS HOLT Name:

Tile: INTERIM CEQ Title:

Date: la - 'q 'aOl'T Date:




Execution

Please confirm that the foregoing correctly sets forth the terms and conditions of our
agreement by returning via electronic communication an executed copy of this
Confirmation, or by sending a letter substantially similar to this letter, which letter sets
forth the material terms of the Transaction to which this Confirmation relates and
indicates agreement to those terms, in either case within three (3) Business Days of your
receipt of this Confirmation, to the above Operations Contact.

Morgan Stanley Capital Group Inc. is pleased to have entered into this Transaction with
you,

South Kentucky Rural Electric Morgan Stanley Capital Group Inc.
Cooperative Corporation

By: By: @c«/ Mﬂ‘/‘
Name: Name: tél/ ‘e ;é/ acéam e

Title: Title: Vrte. #rosidy et

Date: Date: /2 / 20 / 2




1585 BROADWAY
Morgan Stanley NEW YORK, NY10036-8293

December 20, 2017

To:

SOUTH KENTUCKY RURAL ELECTRIC COOPERATIVE CORPORATION
200 ELECTRIC AVENUE P.O. BOX 910

SOMERSET, KY 42501

Ladies and Gentlemen:

In consideration of SOUTH KENTUCKY RURAL ELECTRIC COOPERATIVE
CORPORATION (hereinafter "Counterparty") having entered into or entering into that certain
EEI Master Agreement dated as of December 18, 2017 with Morgan Stanley Capital Group Inc.
(hereinafter "Obligor") (such EEI Master Agreement, together with each Confirmation
exchanged between the parties pursuant thereto, hereinafter the "Agreement"), Morgan Stanley, a
Delaware corporation (hereinafter "Guarantor"), hereby irrevocably and unconditionally
guarantees to Counterparty, with effect from the date of the Agreement, the due and punctual
payment of all amounts payable by Obligor under the Agreement when the same shall become
due and payable, whether on scheduled payment dates, upon demand, upon declaration of
termination or otherwise, in accordance with, and subject to, the terms of the Agreement and
giving effect to any applicable grace period. Upon failure of Obligor punctually to pay any such
amounts, and upon written demand by Counterparty to Guarantor at its address set forth in the
signature block of this guarantee (the "Guarantee") (or to such other address as Guarantor may
specify in writing), Guarantor agrees to pay or cause to be paid such amounts; provided that
delay by Counterparty in giving such demand shall in no event affect Guarantor's obligations
under this Guarantee. This Guarantee is a guarantee of payment and not of collection. For the
avoidance of doubt, this Guarantee does not apply to transactions that are given up for clearing to
a derivatives clearing organization.

Guarantor hereby agrees that its obligations hereunder shall be continuing and unconditional and
will not be discharged except by complete payment of the amounts payable under the
Agreement, irrespective of (1) any claim as to the Agreement's validity, regularity or
enforceability or the lack of authority of Obligor to execute or deliver the Agreement; or (2) any
change in or amendment to the Agreement; or (3) any waiver or consent by Counterparty with
respect to any provisions thereof; or (4) the absence or existence of any action to enforce the
Agreement, or the recovery of any judgment against Obligor or of any action to enforce a
judgment against Obligor under the Agreement; or (5) the dissolution, winding up, liquidation or
insolvency of Obligor, including any discharge of obligations therefrom; or (6) any similar
circumstance which might otherwise constitute a legal or equitable discharge or defense of a
guarantor generally.

Guarantor hereby waives diligence, presentment, demand on Obligor for payment or otherwise
(except as provided hereinabove), filing of claims, requirement of a prior proceeding against
Obligor and protest or notice, except as provided for in the Agreement with respect to amounts
payable by Obligor. If at any time payment under the Agreement is rescinded or must be
otherwise restored or returned by Counterparty upon the insolvency, bankruptcy or



reorganization of Obligor or Guarantor or otherwise, Guarantor's obligations hereunder with
respect to such payment shall be reinstated upon such restoration or return being made by

Counterparty.

Guarantor represents to Counterparty, as of the date hereof, that:

1. it is duly organized and validly existing under the laws of the jurisdiction of its
incorporation and has full power and legal right to execute and deliver this Guarantee and
to perform the provisions of this Guarantee on its part to be performed;

2, its execution, delivery and performance of this Guarantee have been and remain duly
authorized by all necessary corporate action and do not contravene any provision of its
certificate of incorporation or by-laws or any law, regulation or contractual restriction
binding on it or its assets;

3. all consents, authorizations, approvals and clearances (including, without limitation, any
necessary exchange control approval) and notifications, reports and registrations requisite
for its due execution, delivery and performance of this Guarantee have been obtained
from or, as the case may be, filed with the relevant governmental authorities having
jurisdiction and remain in full force and effect and all conditions thereof have been duly
complied with and no other action by, and no notice to or filing with, any governmental
authority having jurisdiction is required for such execution, delivery or performance; and

4. this Guarantee is its legal, valid and binding obligation enforceable against it in
accordance with its terms except as enforcement hereof may be limited by applicable
bankruptcy, insolvency, reorganization or other similar laws affecting the enforcement of

creditors' rights or by general equity principles.

Each of the provisions contained in this Guarantee shall be severable and distinct from one
another and if one or more of such provisions are now or hereafter becomes invalid, illegal or
unenforceable, the validity, legality and enforceability of the remaining provisions of this
Guarantee shall not in any way be affected, prejudiced or impaired thereby.

By accepting this Guarantee and entering into the Agreement, Counterparty agrees that
Guarantor shall be subrogated to all rights of Counterparty against Obligor in respect of any
amounts paid by Guarantor pursuant to this Guarantee, provided that Guarantor shall be entitled
to enforce or to receive any payment arising out of or based upon such right of subrogation only
to the extent that it has paid all amounts payable by Obligor under the Agreement.

This Guarantee shall be governed by and construed in accordance with the laws of the State of
New York, without reference to its choice of law doctrine. All capitalized terms not otherwise
defined herein shall have the respective meanings assigned to them in the Agreement.



MORGAN STANLEY ,

By: "/ﬁ/

g 7
Sy Robert Vesey
Title: Assistant Treasurer
Address: 1585 Broadway '

New York, NY 10036
Attn: Treasurer
Fax No.: 212-762-0337
Phone: 212-761-4000

Signature page to Morgan Stanley Guarantee issued to SOUTH KENTUCKY RURAL ELECTRIC COOPERATIVE
CORPORATION
and dated December 20, 2017



SECRETARY'S CERTIFICATE

I, Jarett H. Schultz, a duly elected and acting Assistant Secretary of Morgan Stanley, a corporation
organized and existing under the laws of the State of Delaware (the “Corporation™), hereby certify as follows:

e)) Pursuant to the resolutions adopted by the Board of Directors of the Corporation on May 22, 2017,
attached hereto as Exhibit A, John Ryan is the duly elected Treasurer and Katherine Clune, Simon
Evenson, Kevin Sheehan and Robert Vesey are duly elected Assistant Treasurers of the Corporation; and

2) Pursuant to Section 7.01 of the Amended and Restated Bylaws of the Corporation and resolutions
adopted by the Board of Directors of the Corporation on October 31, 2013, attached hereto as Exhibits B
and C, respectively, the Treasurer is authorized to enter into agreements and other instruments on behalf of
the Corporation, and the Treasurer may delegate such powers to others as set forth therein; and

3) Pursuant to the Delegation of Authority attached hereto as Exhibit D, which was executed on April
29, 2016 by such individual in her capacity as Treasurer, and which remains in full force and effect as of the
date hereof, each Assistant Treasurer (as set forth therein) is authorized to sign any and all guarantees,
secured and unsecured lending agreements, keepwells, comfort letters, swap agreements and credit support
arrangements and other commitments or arrangements arising in the ordinary course of business
(collectively, “Treasury Obligations”), on behalf of the Corporation, including any letters, notices,
agreements or related documents to give effect to such Treasury Obligations on behalf of the Corporation;

and

4) The signatures of the Treasurer and Assistant Treasurers appearing on the signatory list attached
hereto as Exhibit E are true copies of their genuine signatures.

N IN WITNESS WHEREOF, [ have hereunto set my name and affixed the seal of the Corporation as of the
8" day of December, 2017.




EXHIBIT A

MORGAN STANLEY

Excerpt of resolutions adopted bv the Board of Directors on May 22, 2017

RESOLVED FURTHER, that each of the persons listed below is elected to the
office set forth opposite his or her name, to serve subject to the Amended and Restated
Bylaws of the Corporation or his or her earlier death, resignation, removal or termination of
employment with the Corporation or any affiliate of the Corporation; provided, that any
individual currently holding a title listed below whose name is not set forth below shall
hereby be removed from that office of the Corporation, without cause, effective immediately:

Title
John M. Ryan Treasurer
Katherine Clune Assistant Treasurer
Simon Alan Evenson Assistant Treasurer
Kevin J.W. Sheehan Assistant Treasurer
Robert A. Vesey Assistant Treasurer

RESOLVED FURTHER, that any and all prior actions taken by the individuals in
the respective offices listed above are ratified, confirmed and approved.



EXHIBIT B

MORGAN STANLEY

Section 7.01 of the Amended and Restated Bylaws of Morgan Stanley, as amended to date

SECTION 7.01. Contracts. Except as otherwise required by law, the Amended and Restated Certificate of
Incorporation or these Amended and Restated Bylaws, any contracts or other instruments may be
executed and delivered in the name and on the behalf of the Corporation by such officer or officers of the
Corporation as the Board of Directors may from time to time direct. Such authority may be general or
confined to specific instances as the Board of Directors may determine. Subject to the control and
direction of the Board of Directors, the Chairman of the Board, the Chief Executive Officer, the President,
the Chief Financial Officer, the Chief Risk Officer, the Chief Legal Officer and the Treasurer may enter
into, execute, deliver and amend bonds, promissory notes, contracts, agreements, deeds, leases,
guarantees, loans, commitments, obligations, liabilities and other instruments to be made or executed for
or on behalf of the Corporation. Subject to any restrictions imposed by the Board of Directors, such
officers of the Corporation may delegate such powers to others under his or her jurisdiction, it being
understood, however, that any such delegation of power shall not relieve such officer of responsibility

with respect to the exercise of such delegated power.




EXHIBIT C

MORGAN STANLEY

Resolutions adopted by the Board of Directors on October 31, 2013

RESOLVED, that the resolutions passed on September 19, 2006, December 25,
2009, July 5, 2010 and January 19, 2011 by the Board of Directors of the Corporation
authorizing certain officers to execute, deliver and perform certain contracts, agreements
and instruments of the Corporation be amended and restated as follows:

RESOLVED, that the Corporation is authorized to execute, deliver and perform
any and all Authorized Contracts that shall be approved by any Authorized Officer or any
Authorized Delegate as to such Authorized Contract (the execution of any Authorized
Contract by any Authorized Officer or by any such Authorized Delegate to evidence
conclusively such approval); and

RESOLVED FURTHER, that each of the Authorized Officers is authorized, on
behalf of the Corporation, to execute and deliver any and all Authorized Contracts; and

RESOLVED FURTHER, that any Authorized Officer may delegate (which
delegation need not be in writing) any and all powers and authority (whether in whole or
in part and whether relating to one or more Contracts or Authorized Contracts) granted,
pursuant to the preceding two paragraphs, to one or more persons each of whom (i) is an
officer of the Corporation or an elected officer of any subsidiary of the Corporation or (ii)
is the duly appointed agent or representative of such Authorized Officer (each such
person being, as to any one or more Contracts or Authorized Contracts, to the extent of
such delegation, an “Authorized Delegate™), such delegation to have the same effect as if
such power and authority (to the extent of such delegation) had been authorized, and
granted, to such person directly by the Corporation; provided, however, that no such
delegation of power or authority by an Authorized Officer shall relieve such Authorized
Officer of responsibility with respect to the exercise of such power or authority; and

RESOLVED FURTHER, that, as used in this and the preceding three
paragraphs, the following terms shall have the respective meanings set forth below:

“Authorized Contract” means, as of any date of determination, any of the
following Contracts:

(a) any Contract (irrespective of its duration or the Maximum Exposure
hereunder) which, as determined by an Authorized Officer or an Authorized Delegate as
to such Contract, either (i) replaces (in whole or in part), or is of the same or a similar
type (or for the same or a similar purpose) as, one or more Contracts which the
Corporation or any of its subsidiaries (A) executed and delivered in the ordinary course
of its business (as determined as of the date of such execution and delivery) or (B)
performs in the ordinary course of its business (as determined as of such date of
determination); or (ii) arises from the ordinary course of business of the Corporation or
any of its subsidiaries (as determined as of such date of determination); or



(b) any Contract (irrespective of its duration or the Maximum Exposure
thereunder) between the Corporation and any one or more of its wholly owned
subsidiaries; or

(c) any other Contract authorized by the Board or by a committee appointed by
the Board (whether prior to or subsequent to these resolutions and subject, always, to the
terms and conditions of such authorization); or

(d) any other Contract of the Corporation (irrespective of its duration); provided
that the Maximum Exposure under such Contract and all Related Contracts (including,
without limitation, the Contracts referred to in clause (e) below, but excluding, in any
event, Contracts that constitute (directly, or by application of clause (e) below)
Authorized Contracts in accordance with clauses (a) through (c¢) above) (X) does not
exceed $5 billion, (Y) is above $5 billion but does not exceed $10 billion, provided that
such Contract is approved by the Chief Executive Officer and (Z) is in excess of $10
billion, provided that such Contract has been approved by any two independent members

of the Board; or

(e) any Contract which amends, supplements, modifies, extends, restates,
novates or replaces any other Contract (whether or not an Authorized Contract), to the
extent that, after giving effect to such amendment, supplement, modification, extension,
restatement, novation or replacement, such Contract would constitute an Authorized
Contract in accordance with clauses (a) through (d) above or clause (f) below; or

(f) any series of Related Contracts, provided that (i) each such Contract
constitutes an Authorized Contract in accordance with one or more of clauses (a) through

(e) above.

“Authorized Officer” means each of the Chief Executive Officer, the President,
the Chief Financial Officer, the Chief Operating Officer, the President of Institutional
Securities, the President of Wealth Management, the President of Investment
Management, the Chief Risk Officer, the Chief Legal Officer, the Treasurer, the Deputy
Chief Financial Officer, the Global Head of Human Resources, the Company Audit
Director, the Global Head of Corporate Services and Security, the Corporate Secretary,
including any individuals fulfilling any of the offices above in an acting or interim
capacity or as co-heads, and such other officers as the Board may from time to time
designate as an Authorized Officer; provided, however, that the Maximum Exposure of
any Authorized Contract and all Related Contracts executed and delivered by the Deputy
Chief Financial Officer, the Global Head of Human Resources, the Company Audit
Director, the Global Head of Corporate Services and Security or the Corporate Secretary

shall not exceed $5 million.

“Contract” means any contract, agreement or instrument of the Corporation (in
any capacity), including, without limitation, bonds, notes, deeds, leases, guarantees, loan
or credit agreements, letters of credit (including related reimbursement and other
obligations), indentures, mortgages, deeds, security agreements, hedge and derivative
products, repurchase and reverse repurchase agreements, commitments, other obligations
or liabilities (in each case, whether actual or contingent) and other contracts, agreements

and instruments.



“Maximum Exposure” means, as to any Contract as at any time, the maximum net
aggregate amount (as determined, without duplication, by an Authorized Officer or an
Authorized Delegate as to such Contract) of liabilities (and, in the case of contingent
liabilities, the maximum amount that, in light of all the facts and circumstances existing
at such time, an Authorized Officer or an Authorized Delegate as to such Authorized
Contract or Contract reasonably expects to become actual or matured liabilities) that may
be incurred under such Contract by the Corporation or any of its subsidiaries (including
its wholly owned subsidiaries) to third parties or by the Corporation to its subsidiaries

(other than its wholly owned subsidiaries).

“Related Contract” means, in relation to any other Contract, a Contract that, as
determined by an Authorized Officer or an Authorized Delegate as to such Contract,
arose from the same transaction, or from the same series of related transactions, as such

other Contract.

RESOLVED, that any and all actions to be taken, caused to be taken or
heretofore taken by any officer of the Corporation in executing any and all documents,
agreements and instruments and in taking any and all steps (including the payment of all
expenses) deemed by such officer as necessary or desirable to carry out the intent and
purposes of the foregoing resolutions are authorized, ratified and confirmed.



EXHIBIT D



Morgan Stanley

DELEGATION OF AUTHORITY

I, Celeste Mellet Brown, Global Treasurer of Morgan Stanley, a corporation organized and
existing under the laws of the State of Delaware (the “Corporation™), hereby delegate to each Assistant
Treasurer (each, an “Authorized Signatory”) the authority to sign any and all guarantees, secured and
unsecured lending agreements, keepwells, comfort letters, swap agreements and credit support
arrangements and other commitments or arrangements arising in the ordinary course of business
(collectively, “Treasury Obligations™), on behalf of the Corporation, including any letters, notices,
agreements or related documents to give effect to such Treasury Obligations. For Authorized Signatories
located outside of the United States, such authority shall be for purposes of facilitating the timely
documentation of such Treasury Obligations under the supervision of the Global Treasurer and/or
Authorized Signatories in New York Treasury.

This Delegation of Authority shall cease automatically upon the Authorized Signatory’s
resignation, removal, or termination of their employment with Morgan Stanley or any of its affiliates, or
upon a substantive change in the Authorized Signatory’s job function resulting in the Authorized
Signatory no longer performing the job functions to which the above relates.

This Delegation of Authority supersedes, effective as of the date hereof, the Delegation of
Authority dated the 3 day of June, 2015.

IN WITNESS WHEREOF, the Corporation has caused its corporate name to be subscribed
hereto by the Global Treasurer and its corporate seal to be affixed, attested by an Assistant Secretary, this

of April, 2016.

MORGAN STANLEY

By:cz//

Celeste Mellet Brown
Global Treasurer

Attest:

Jarett H. itz
Assistant Secretary
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International Swaps and Derivatives Association, Inc.

ISDA AUGUST 2012 DF PROTOCOL AGREEMENT

published on August 13, 2012,
by the International Swaps and Derivatives Association, Inc.
Annotated in Red as of April 11, 2013

THE ANNOTATIONS AND INSTRUCTIONS IN THIS DOCUMENT DO NOT PURPORT TO BE AND
SHOULD NOT BE CONSIDERED A GUIDE TO OR AN EXPLANATION OF ALL RELEVANT ISSUES
IN CONNECTION WITH YOUR CONSIDERATION OF THE ISDA AUGUST 2012 DF PROTOCOL OR
THE RELATED DOCUMENTS. PARTIES SHOULD CONSULT WITH THEIR LEGAL ADVISERS AND
ANY OTHER ADVISERS THEY DEEM APPROPRIATE AS PART OF THEIR CONSIDERATION OF
THE PROTOCOL PRIOR TO ADHERING TO THE PROTOCOL. ISDA ASSUMES NO
RESPONSIBILITY FOR ANY USE TO WHICH ANY OF ITS DOCUMENTATION OR OTHER

DOCUMENTATION MAY BE PUT.

The International Swaps and Derivatives Association, Inc. (“ISDA”) has published this ISDA August 2012 DF
Protocol Agreement (this “Protocol Agreement”) to enable parties to enter into a DF Terms Agreement (as defined
below) or supplement the terms of existing Protocol Covered Agreements (as defined below) by incorporating
therein selected portions of the TSDA August 2012 DF Supplement published on August 13, 2012 by ISDA (the

“DF Supplement”).

1. Use of Protocol

(a) A person who adheres to this Protocol Agreement (a “Protocel Participant”) in the manner set forth in
paragraph 2 may use the terms of this Protocol Agreement to supplement one or more existing Protocol
Covered Agreements by exchanging questionnaires substantially in the form of Exhibit 2 to this Protocol
Agreement or in the form provided on ISDA Amend (in either form, a “Questionnaire”), in respect of such
Protocol Covered Agreements in the manner set forth in paragraph 3. This Protocol Agreement may also
be used by a Protocol Participant to enter into new Protocol Covered Agreements in the form of a DF
Terms Agreement by exchanging Questionnaires with another Protocol Participant in the manner set forth
in paragraph 3. As described below, the Protocol Participant may be either a principal or an agent in
respect of a Protocol Covered Agreement.

(b) “Protocol Covered Agreement” means a DF Terms Agreement or an existing written agreement between
two parties that governs the terms and conditions of one or more transactions in Swaps (as defined in the
DF Supplement) that each such party has or may enter into as principal.” “DF Terms Agreement” means
the ISDA August 2012 DF Terms Agreement published by ISDA on August 13, 2012." “PCA Principal”

" Note that the Protocol is not limited to ISDA Master Agreements, and may be used W amend all agreements
between a pair of parties that govern the terms and conditions of one or more transactions in Swaps.

~

Even if a party has incorporated the provisions of the DF Supplement into its existing written agreements, it
should consider entering into the DF Terms Agreement so that the provisions of the DF Supplement that it has
slected to incorporate into such existing written agreements would also be applicable to any swap that it
executes or may execute that is not governed by an existing written agreement. (This may be particularly
relevant for certain parties or types of transactions. For example, parties may use so-called “long-form

Copyright © 2013 by International Swaps and Derivatives Association, [nc.



(©)

(d)

means a party who is or may become a principal to one or more Swaps under a Protocol Covered
Agreement. “PCA Agent” means a party who has executed a Protocol Covered Agreement as agent on

behalf of one or more PCA Principals.

An existing Protocol Covered Agreement may have been executed directly by a PCA Principal or by a PCA
Agent. In the case of an existing Protocol Covered Agreement executed by a PCA Principal, only such
PCA Principal may supplement such Protocol Covered Agreement pursuant to this Protocol Agreement. Tn
the case of an existing Protocol Covered Agreement executed by a PCA Agent on behalf of a PCA
Principal, only such PCA Agent may supplenient such Protocol Covered Agreement on behalf of a PCA
Principal pursuant to this Protocol Agreement {even if such PCA Principal is also a Protocol Participant in

respect of one or more other Protocol Covered Agreements).’

A DF Terms Agreement may be entered into pursuant to this Protocol Agreement by a PCA Principal or a
PCA Agent. The capacity in which a Protocol Participant enters into a DF Terms Agreement pursuant to
this Protocol Agreement is the same as the capacity in which it completes a Matched Questionnaire (as
defined below). Each of such Protocol Participants is an “Executing Party” under the DF Terms
Agreement and their Matched Questionnaires shall constitute the “Annex” to their DF Terms Agreement.
Each of the relevant PCA Principals in a Matched Questionnaire is a “DF Terms Principal” under the DF

Terms Agreement.*

confirmations” to decument certain trades and in parts of the foreign exchange market it is common for trades
to not be documented under master agreements. In these cases and others, the DF Terms Agreement would
allow for the swaps to be covered by the relevant provisions of the DF Supplement.} Protocol Participants
may elect to enter into the DF Terms Agreement by indicating that election in Question 10 of Part III of the

Questionnaire,

Parties should be aware that the DF Terms Agreement, on its own, would not satisfy the requirements of CFTC
Regulation 23.504, which requires “swap trading relationship documentation”™ between the parties to a Swap. In
the ISDA March 2013 DF Protocol, parties can elect to enter into a deemed ISDA Master Agreement that would
serve to satisfy the requirements of Regulation 23.504 for swaps not otherwise govemed by master agreements.
Regulation 23.504 is scheduled to go into effect on July 1, 2013.

A swap counterparty who has entered into an agreement governing swaps {such as an ISDA Master Agreement)
directly with a swap dealer is referred to in the Protocol as the “PCA Principal.” 1f that same party enters into
swaps through an agent (such as an investment manager) under an agreement entered into by that agent, the
agent is referred to as the “PCA Agent.” Oflen, a PCA Agent will enter into an “umbrella agreement” with a
swap dealer under which the PCA Agent may enter into swaps on behalf of one or more PCA Principals. The
Protocol differentiates between PCA Principals and PCA Agents to enable a swap dealer to identify the
agreements that are modified via the Proiocol {e.g., only a PCA Agent may use the Protocol to modify an

“umbrella agreement™).

Like the other components of the DF Protocol, the DF Terms Agreement differentiates between the parties that
make the representations and agreements provided in the DF Supplement (such parties are called “DF Terms
Principals” in the DF Terms Agreement), and parties that may execute the DF Terms Agreement as agenis for
those parties. The DF Terms Agreement is drafted according to the principle that the party that executes the DF
Terms Agreement (whether through the DF Protocol or on a bilateral basis) is the party that may execute swaps
coverad by its terms. To address situations where an investment manager or other third party agent will execute
swaps on behalf of a client, the relevant agent should execute the DF Terms Agreement as agent for the relevant
party. This may be done via the Protoco! by such agent delivering a Questionnaire as “PCA Agent.” To
address situations where a party will execute swaps on its own behalf, that party should execute the DF Terms
Agreement. This may be done via the Protocol by such party delivering a Questionnaire as “PCA Principal.”
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(a)

(b)

(©

(d)

(e

(a)

(b)

Adherence Letters

Adherence to this Protocol Agreement will be evidenced by the execution and online delivery, in
accordance with this paragraph 2, by a Protocol Participant to ISDA, as agent, of a letter substantially in the
form of Exhibit 1 (an “Adherence Letter”). A person wishing to participate in this Protocol Agreement,
whether as PCA Principal or PCA Agent, or both, shall submit, using an online form, a single Adherence
Letter to ISDA pursuant to this paragraph 2. ISDA will have the right, in its sole and absolute discretion,
upon thirty calendar days’ notice on the “ISDA August 2012 DF Protocol” section of its website at
www.isda.org (or by other suitable means) to designate a closing date of the adherence period for this
Protocol (such closing date, the “Adherence Cut-off Date”). After the Adherence Cut-off Date, ISDA will
not accept any further Adherence Letters with respect to this Protocol Agreement.

Each Protocol Participant executing an Adherence Letter will access the “Protocol Management” section of
the ISDA website at www.isda.org to enter information online that is required to generate its form of
Adherence Letter and will submit payment of any applicable fee. Either by directly downloading the
populated Adherence Letter from the Protocol Management system or upon receipt via e-mail of the
populated Adherence Letter, each Protocol Participant will print, sign and upload the signed Adherence
Letter as a PDF (portable document format) attachment into the Protocol Management system. Once the
signed Adherence Letter has been approved and accepted by ISDA, the Protocol Participant will receive an
e-mail confirmation of the Protocol Participant’s adherence to the Protocol.

ISDA will publish, so that it may be viewed by all Protocol Participants, a conformed copy of each
Adherence Letter containing, in place of each signature, the printed or typewritten name of each signatory.’

Each Protocol Participant executing and submitting an Adherence Letter agrees that, for evidentiary
purposes, a conformed copy of an Adherence Letter certified by the General Counsel (or other appropriate

ofticer) of ISDA will be deemed to be an original.

Each Protocol Participant agrees that the determination of the date and time of acceptance of any
Adherence Letter will be determined by ISDA in its absolute discretion.

Questionnaires

A Questionnaire in respect of Protocol Covered Agreements may only be executed and submitted by a
Protocol Participant who has previously, or simultaneously, executed and submitted an Adherence Letter.
A Protocol Participant who wishes to enter into or supplement Protocol Covered Agreements with multiple
counterparties may (but is not required to) execute multiple Questionnaires in order to deliver different
Questionnaires to different counterparties pursuant to this paragraph 3; provided that a Protocol Participant
who is a PCA Principal may not deliver more than one Questionnaire to the same Protocol Participant and a
Protocol Participant who is a PCA Agent may not deliver more than one Questionnaire to the same
Protocol Participant on behalf a single PCA Principal.

A Protocol Participant may extend an offer to enter into or supplement Protocol Covered Agreements by
executing a completed Questionnaire and delivering such Questionnaire to another Protocol Participant in
the manner set forth in this paragraph 3. [f and when a Protocol Participant receiving a Questionnaire also
delivers a Questionnaire to the offering Protocol Participant, the receiving Protocol Participant will be
deemed to have accepted the offer to supplement their existing Protocol Covered Agreements and enter into
DF Terms Agreements, in each case if and to the extent set forth in paragraph 4. For purposes of this
Protocol Agreement, each such Protocol Covered Agreement is referred to as a “Matched PCA,” both
PCA Principals thereto are referred to together as “Matched PCA Parties,” and the Questionnaires

In order to incorporate provisions of the DF Supplement into agreements between a dealer and a counterparty,
the Protocol requires the exchange of Questionnaires as described below. [nformation made public on ISDA’s
website allows a Protocol Participant to identify other parties with whom it may wish to exchange
Questionnaires as well as the method by which such other parties will accept delivery of Questionnaires. The
exchange may also be effected via [SDA Amend.



(c)

(d)

(e)

(a)

(b)

delivered by or on behalf of the Matched PCA Parties in respect of the Matched PCA are referred to
together as “Matched Questionnaires.” For the avoidance of doubt, if a PCA Agent has not delivered a
Questionnaire on behalf of a particular PCA Principal, such PCA Agent will not have entered into or
supplemented any Protocol Covered Agreement on behalf of such PCA Principal pursuant to this Protocol
Agreement even if the PCA Agent has delivered a Questionnaire in respect of other PCA Principals.’®

For purposes of this Protocol Agreement, when a Protocol Participant delivers a Questionnaire to another
Protocol Participant, each PCA Principal on whose behalf such Questionnaire is delivered is referred to as a
“Delivering PCA Principal.” Delivery of a Questionnaire by a PCA Agent in the manner set forth in this
paragraph 3 will be deemed to be delivery by each Delivering PCA Principal identified by the PCA Agent
in such Questionnaire. Delivery of a Questionnaire to a PCA Agent in the manner set forth in this
paragraph 3 will be deemed to be delivery by a relevant Delivering PCA Principal (i) to each PCA
Principal on whose behalf the PCA Agent has entered into an existing Protocol Covered Agreement with
such Delivering PCA Principal or (ii) if there is no existing Protocol Covered Agreement with respect to a
Delivering PCA Principal, to each PCA Principal identified in the reciprocal Questionnaire delivered by the
PCA Agent to such Delivering PCA Principal.

Delivery of a Questionnaire must be made in the manner described in this paragraph 3(d) not later than the
30th calendar day following the Adherence Cut-off Date (the “Matching Cut-off Date”). Delivery of a
Questionnaire to a Protocol Participant shall be effective if delivered in a manner specified by such
Protocol Participant in its Adherence Letter. Tn addition, without regard to the election that a Protocol
Participant has made in its Adherence Letter, it such Protocol Participant has taken all steps necessary to
establish the ability to receive a Questionnaire via ISDA Amend, delivery of a Questionnaire to such
Protocol Participant via [ISDA Amend shall be effective.

In using this Protocol Agreement to enter into or supplement Matched PCAs, a Protocol Participant may
not specify additional provisions, conditions or limitations in its Questionmaire, except as expressly
provided therein.

DF Terms Agreements and Matched PCA Supplements

Every pair of Matched PCA Parties will be deemed to have entered into a DF Terims Agreement if both of
such Matched PCA Parties have agreed in the Matched Questionnaires to enter intc a DF Terms
Agreement, in which case such DF Terms Agreement is a “Matched PCA” for purposes of this Protocol.

Every pair of Matched PCA Parties will be deemed to have supplemented each Matched PCA by
incorporating therein DF Schedules 1 and 2 and, in the case of any other DF Schedule, as follows:

(i) with respect to DF Schedule 3, if (i) both of such Matched PCA Parties have agreed in the
Matched Questionnaires to incorporate such DF Schedule into such Matched PCA and (ii) with
respect to any Matched PCA Party who has represented that it has a Designated Evaluation Agent,
each Designated Evaluation Agent has countersigned such Questionnaire to make the
representations and agreements applicable to it; and ’

(i1) with respect to any of DF Schedules 4, 5, and 6, if (i) both of such Matched PCA Parties have
agreed in the Matched Questionnaires to incorporate such DF Schedule into such Matched PCA
and (i1) with respect to any Matched PCA Party who is a Special Entity, each Designated QIR (in

See supra note 3.

As described in the annotations to the DF Supplement, a counterparty who designates a “Designated Evaluation
Agent” for purposes of Schedule 3 of the DF Supplement must arrange for each Designated Evaluation Agent to
make the representations and agreements set forth in that Schedule. Please note that CP is not required to
designate a “Designated Evaluation Agent” to enter into Schedule 3, provided that CP can make the
representations about itself in Part II of DF Schedule 3. In addirion, please note that the term “Designated
Evaluation Agent” is defined to exclude an employee of the CP.



the case of DF Schedule 4) or Designated Fiduciary (in the case of DF Schedules 5 and 6) of such
Special Entity has countersigned such Questionnaire to make the representations and agreements
applicable to it. *

5. Effectiveness

(a) The agreement to enter into or supplement a Matched PCA on the terms and conditions set forth in this
Protocol Agreement, the Matched Questionnaires and the DF Supplement, will, as between any Matched
PCA Parties, be effective on the date on which the later of two Matched PCA Parties delivers its completed
Questionnaire in accordance with paragraph 3 (such date, the “Implementation Date™).

(b) This Protocol Agreement is intended for use without negotiation, but without prejudice to any amendment,
modification or waiver in respect of a Protocol Covered Agreement that the parties may otherwise effect in
accordance with the terms of that Protocol Covered Agreement or as otherwise provided by applicable law.

1) In adhering to this Protocol Agreement, a party may not specify additional provisions. conditions
or limitations in its Adherence Letter; and

(i1) Any purported adherence that [SDA. as agent, determines in good faith is not in compliance with
this Protocol Agreement will be void and ISDA will inform the relevant parties of such fact as
soon as reasonably possible after making such determination and will remove the party’s
Adherence Letter from the ISDA website.

6. Representations and Agreements

(a) Representations by a PCA Principal. In the case of a Protocol Participant who is a PCA Principal in respect
of a Matched Questionnaire and Matched PCA, the PCA Principal represents to the other PCA Principal
that is party to such Matched PCA that, as of the Implementation Date:

(1) Status. It is, if relevant, duly organized and validly existing under the laws of the jurisdiction of
1ts organization or incorporation and, if relevant under such laws, in good standing or, if it
otherwise represents its status in or pursuant to a Matched PCA, has such status;

(ii) Powers. Tt has the power to execute and deliver the Adherence Letter and the Matched
Questionnaire and to perform its obligations under the Adherence Letter, this Protocol Agreement,
the Matched Questionnaire and each Matched PCA (as supplemented by this Protocol
Agreement), and has taken all necessary action to authorize such execution, delivery and
performance;

(1i1) No Violation or Conflict. Such execution, delivery and performance do not violate or conflict
with any law applicable to it, any provision of its constitutional documents, any order or judgment
of any court or other agency of government applicable to it or any of its assets or any contractual
restriction binding on or affecting it or any of its assets;

(iv) Credit Support. Such execution, delivery and performance will not, in and of itself, adversely
affect any obligations owed, whether by it or by any third party, under any Credit Support
Document in respect of its obligations relating to any Matched PCA;

(v) Consents. All governmental and other consents that are required to have been obtained by it with
respect to the Adherence Letter, the Matched Questionnaire and each Matched PCA (as

¥ As described in the annotations to the DF Supplement, a Special Entity who wishes to incorporate the safe
harbor provisions of Schedule 4, 5 or 6 of the DF Supplement must arrange for each Designated Fiduciary or
Designated QIR to make the representations and agreements set forth in the applicable Schedule.



(b)

supplemented by this Protocol Agreement) have been obtained and are in full force and effect and
all conditions of any such consents have been complied with; and

(vi) Obligations Binding. Tts obligations under the Adherence Letter, this Protocol Agreement, the
Matched Questionnaire and each Matched PCA (as supplemented by this Protocol Agreement)
constitute its legal, valid and binding obligations, enforceable in accordance with their respective
terms (subject to applicable bankruptcy, reorganization, insolvency, moratorium or similar laws
affecting creditors’ rights generally and subject, as to enforceability, to equitable principles of
general application (regardless of whether enforcement is sought in a proceeding in equity or at
law)).

Representations by a PCA Agent. In the case of a Protocol Participant who is a PCA Agent acting on
behalf of a Delivering PCA Principal in respect of a Matched Questionnaire and Matched PCA, the Agent
represents to the other PCA Principal that is party to such Matched PCA that, as of the Implementation

Date:

(1) Status. Each of the Delivering PCA Principal and the PCA Agent is, if relevant, duly organized
and validly existing under the laws of the jurisdiction of its organization or incorporation and, if
relevant under such laws. in good standing or, if it otherwise represents its status in or pursuant to

a Matched PCA, has such status;

(ii) Powers. The Delivering PCA Principal has the power to execute and deliver each Matched PCA
(as supplemented by this Protocol Agreement) and to perform its obligations thereunder, and has
taken all necessary action to authorize such execution, delivery and performance. The PCA Agent
has the power to execute and deliver the Adherence Letter and the Matched Questionnaire and to
perform its obligations under the Adherence Letter, this Protocol Agreement, the Matched
Questionnaire and each Matched PCA (as supplemented by this Protocol Agreement), and has
taken all necessary action to authorize such execution, delivery and performance. The PCA Agent
has all necessary authority to enter into the Adherence Letter, this Protocol Agreement and the
Matched Questionnaire on behalf of the Delivering PCA Principal and has in its files a written
agreement or power of attormey authorizing it to act on the Delivering PCA Principal’s behalf in

respect thereof;

(111) No Violation or Conflict. Such execution, delivery and performance by the Delivering PCA
Principal and the PCA Agent, respectively, do not violate or conflict with any law applicable to it,
any provision of its constitutional documents, any order or judgment of any court or other agency
of government applicable to it or any of its assets or any contractual restriction binding on or

affecting it or any of its assets;

(1v) Credit Support. Such execution, delivery and performance will not, in and of itself, adversely
affect any obligations owed, whether by the Delivering PCA Principal or by any third party, under
any Credit Support Document in respect of its obligations relating to any Matched PCA;

v) Consents. All governmental and other consents that are required to have been obtained by the
Delivering PCA Principal or the PCA Agent with respect to the Adherence Letter, the Matched
Questionnaire and each Matched PCA (as supplemented by this Protocol Agreement) have been
obtained and are in full force and effect and all conditions of any such consents have been

complied with; and

(vi) Obligations Binding. The respective obligations of the Delivering PCA Principal and the PCA
Agent under the Adherence Letter, this Protocol Agreement, the Matched Questionnaire and each
Matched PCA (as supplemented by this Protocol Agreement) constitute its legal, valid and binding
obligations, enforceable in accordance with their respective terms (subject to applicable
bankruptcy, reorganization. insolvency, moratorium or similar laws atfecting creditors’ rights
generally and subject, as to enforceability, to equitable principles of general application
(regardless of whether enforcement is sought in a proceeding in equity or at law)).
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(a)

Agreements by Matched PCA Parties. Each Matched PCA Party agrees with the other Matched PCA Party
that:

(i any Credit Support Document between Matched PCA Parties that relates to a Matched PCA will
be deemed to be supplemented to the extent necessary such that the operation thereof is not
affected by the adherence by such Matched PCA Parties or any supplements contemplated by this
Protocol Agreement and the relevant Matched Questionnaires;

(i1) the following information shall be “DF Supplement Information” for purposes of the DF
Supplement: (A) all information and representations provided by it or by its PCA Agent on its
behalt in the Matched Questionnaire and (B) all Substitute Part I Information with respect to it;”

(iif) solely for purposes of delivering notices of the type specified in Section 2.3 of the DF Supplement
in respect of information or representations set forth in the Matched Questionnaire of the other
Matched PCA Party, the other Matched PCA Party may provide such notices pursuant to Section
2.3 of the DF Supplement to any address to which delivery of a Questionnaire to such Matched
PCA Party would be effective under paragraph 3(d) hereof or to any substitute address provided
by such Matched PCA Party under Section 2.3 of the DF Supplement;'® and

(iv) solely for purposes of delivering notices and disclosures of the types specified in Section 2.12 of
the DF Supplement, the “Notice Procedures™ applicable to a Matched PCA Party include written
notice by e-mail delivered to an address specified in Part TI, Section 10 of such Matched PCA
Party’s Questionnaire or to any substitute e-mail address provided under Section 2.3 of the DF
Supplement. Such written notice shall be deemed delivered when sent to the specified address."

Misceilaneous
Entire Agreement; Survival.

® This Protocol Agreement constitutes the entire agreement and understanding of the Protocol
Participants with respect to its subject matter and supersedes all oral communication and prior
writings (except as otherwise provided herein) with respect thereto. Each Protocol Participant
acknowledges that, in adhering to this Protocol Agreement, it has not relied on any oral or written
representation, warranty or other assurance (except as provided for or referred to elsewhere in this
Protocol Agreement or in a Questionnaire) and waives all rights and remedies which might
otherwise be available to it in respect thereof, except that nothing in this Protocol Agreement will
limit or exclude any liability of a Protocol Participant for fraud.

(i1) Except for any supplement deemed to be made pursuant to this Protocol Agreement in respect of
any Protocol Covered Agreement, all terms and conditions of each Protocol Covered Agreement
will continue in full force and effect in accordance with its provisions as in effect immediately
prior to the Implementation Date. Except as explicitly stated in this Protocol Agreement, nothing
herein will constitute a waiver or release of any rights of any party under any Protocol Covered
Agreement.

Under the DF Supplement, a party makes various representations about its DF Supplement Information, and
agrees to update such information and representations.

Under Section 2.3 of the DF Supplement, a counterparty agrees to provide written notice of any updated
information and representations,

Section 2,12 of the DF Supplement provides that a swap dealer may provide various notifications and
informational disclosurss required by CFTC rules, including standardized notifications and disclosures
applicable to multiple Swaps. as well as oral disclosures of pre-irade mid-market marks. This provision
indicates that the e-mail address provided by a party in its Questionnaire may be used for such purposes.



(b) Amendments. An amendment, modification or waiver in respect of the matters contemplated by this
Protocol Agreement will only be effective in respect of a Matched PCA if made in accordance with the
terms of such Matched PCA.

(c) Headings and Footnotes. The headings and footnotes used in this Protocol Agreement, any Questionnaire
and any Adherence Letter are for informational purposes and convenience of reference only, and are not to
affect the construction of or to be taken into consideration in interpreting this Protocol Agreement, any
Questionnaire or any Adherence Letter.

(d) Governing Law. This Protocol Agreement and each Adherence Letter will, as between Matched PCA
Parties, be governed by and construed in accordance with the laws of the State of New York, without
reference to choice of law doctrine, provided that supplements to each Matched PCA effected by this
Protocol Agreement shall be governed by and construed in accordance with the law governing such

Matched PCA.

8. Definitions

As used in this Protocol Agreement, the terms “Designated Evaluation Agent,” “Designated Fiduciary,”
“Designated QIR.” “LEI/CICL” and “Special Entity” shall be given the meanings provided in the form of
questionnaire attached hereto as Exhibit 2, and the following terms will have the following meanings:

“Credit Support Document” means, with respect to a Matched PCA Party, a document, which by its terms secures,
guarantees or otherwise supports the obligations of one or both of the Matched PCA Parties under a Matched PCA,
whether or not such document is specified as a “Credit Support Document™ in such Matched PCA.

“ISDA Amend” means the web-based platform that has been developed by ISDA and Markit Group Limited and is
available at http://www.markit.com/en/products/distribution/document-exchange/registration.page.

“Substitute Part II Information” means the information requested to be provided by a party in Part II, Sections 2
through 5 of the Questionnaire, as applicable, that (a) such party represents it has previously provided in writing to
the Matched PCA Party receiving such Questionnaire in lieu of providing such information in the Questionnaire or
(b) appears in the publicly available portion of the LEI/CICI database with respect to such Matched PCA Party."”

"2 See Section 6(c)(ii). As a matter of convenience, certain information that is required by the Questionnaire and
that a party has previously provided tc a dealer or submitted in the publicly-available portion of the LEI/CICI
database may be omitted from the Questionnaire, although such information will be subject to the same
representations and obligations to update as information contained in the Questionnaire. However, for
operational and systems reasons, parties may prefer that all such information be set forth in a complete

Questionnaire,
7
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EXHIBIT 1
to ISDA August 2012 DF Protocol Agreement

Form of Adherence Letter

[Letterhead of Protocol Participant]

[Date]

Dear Sirs:

Re: ISDA August 2012 DF Protocol — Adherence

N

1. Specific Terms

We hereby represent that this is the only Adherence L %
Agreement. <\ /
2. Appointment as Agent and Release \<‘D

y us to ISDA in respect of the Protocol

<

We hereby appoint [SDA as our age@r the }mted purposes of the Protocol Agreement and accordingly we
waive, and hereby release ISD %,_any rights, claims, actions or causes of action whatsoever (whether in

contract, tort or otherwise) £or in any way relating to this Adherence Letter or our adherence to the
Protocol Agreement o /Laéirks_comemplated as being required by ISDA.

3. Cog.tact Detdi

/

Our car? (nﬂ)ménon solely for purposes of this Adherence Letter (and unrelated to the Questionnaire

de@ tions‘in the subsequent section) is:

\ v 4 Nathe:
\\’t\ ~"Address:
7 Telephone:
Fax:

E-mail:



O
O

|

We

4. Delivery of Questionnaire

Delivery of a Questionnaire by another Protocol Participant may be made to us pursuant to Section 3 of the
Protocol Agreement as follows, where the relevant box has been checked:

if submitted via ISDA Amend in accordance with the terms thereof.

if in writing and delivered in person or by courier, or by certified or registered mail (airmail, if overseas) or
the equivalent (return receipt requested) to:

[Address]
[Address]
[Address]
[Attention]

if sent by facsimile transmission, to:

[Fax Number]
[Attention]

if sent by e-mail or other electronic messaging system, to:

[Address]

5. We understand that the Protocol is designed to allow “‘m %\'{ﬁfesuonnaues between a swap dealer
and other counterparties (including other swa Qh m"gly, to assist in the administration of the
Protocol, we have checked this box to indiegdte e ﬂ’f receiving Questionnaires (a) we are, or
expect to be, a swap dealer or (b) we are sub: T to act under the Protocol Agreement on behalf of

a PCA Principal that is, or expects to be, . a-SwWap aler and whose legal name is: L

(P
consent to the publication of a ¢ Qopy of this letter by ISDA and to the disclosure by ISDA of the
contents of this letter.

| St
Yours faithfully, (\(\

[PROTOCOL KZ\RW éﬁr

Signaturer g» (j

AL

ﬁ \\.—/

2

13

A party who expects 0 become a registered swap dealer may wish to adhere to the Protocol in advance of
becoming registered so that its swap agreements with counterparties will incorporate provisions of the DF

Supplement when its registration becomes effective.



EXHIBIT 2
to August 2012 ISDA DF Protocol Agreement

Form of Questionnaire



Safe,
Efficient
« Markets

International Swaps and Derivatives Association, Inc.

ISDA AUGUST 2012 DF SUPPLEMENT!

published on August 13, 2012,
by the International Swaps and Derivatives Association, Inc.
Annotated in Red as of April 11, 2013

THE ANNOTATIONS AND INSTRUCTIONS IN THIS DOCUMENT DO NOT PURPORT TO BE AND
SHOULD NOT BE CONSIDERED A GUIPE TO OR AN EXPLANATION OF ALL RELEVANT ISSUES
IN CONNECTION WITH YOUR CONSIDERATION OF THE ISDA AUGUST 2012 DF PROTOCOL OR
THE RELATED DOCUMENTS. PARTIES SHOULD CONSULT WITH THEIR LEGAL ADVISERS AND
ANY OTHER ADVISERS THEY DEEM APPROPRIATE AS PART OF THEIR CONSIDERATION OF
THE PROTOCOL PRIOR TO ADHERING TO THE PROTOCOL. ISDA ASSUMES NO
RESPONSIBILITY FOR ANY USE TO WHICH ANY OF ITS DOCUMENTATION OR OTHER

DOCUMENTATION MAY BE PUT.

! This DF Supplement is intended to address requirements of the following final rules:

(1) CFTC, Final Rule, Business Conduct Standards for Swap Dealers and Major Swap Participants With
Counterparties, 77 Fed. Reg. 9734 (Feb. 17, 2012);

(2) CFTC, Final Rule, Large Trader Reporting for Physical Commodity Swaps, 76 Fed. Reg. 43851 (July 22, 2011);
(3) CFTC. Final Rule, Position Limits for Futures and Swaps, 76 Fed. Reg. 71626 (Nov. 18, 2011);

(4) CFTC, Final Rule, Real-Time Public Reporting of Swap Transaction Data, 77 Fed. Reg. 1182 (Jan. 9, 2012);

(5) CFTC, Final Rule, Swap Data Recordkeeping and Reporting Requirements, 77 Fed. Reg. 2136 (Jan. 13, 2012);

(6) CFTC, Final Rule, Swap Dealer and Major Swap Participant Recordkeeping, Reporting, and Duties Rules;
Futures Commission Merchant and Introducing Broker Conflicts of Interest Rules; and Chief Compliance
Officer Rules for Swap Dealers, Major Swap Participants, and Futures Commission Merchants, 77 Fed. Reg.

20128 (Apr. 3, 2012); and

(7) CFTC, Final Rule, Swap Data Recordkeeping and Reporting Requirements: Pre-Enactment and Transition
Swaps, 77 Fed. Reg. 35200 (June 12, 2012).

Copyright © 2013 by International Swaps and Derivatives Association, [nc.
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ISDA.

International Swaps and Derivatives Association, Inc.

ISDA August 2012 DF Supplement”
(published on August 13, 2012)

Any of the following schedules of this ISDA August 2012 DF Supplement (as published by the
International Swaps and Derivatives Association, Inc. (“ISDA”)) (this “DF Supplement”) may
be incorporated into an agreement (such agreement, a “Covered Agreement”) by written
agreement of the relevant parties indicating which schedules of this DF Supplement (each such
schedule, a “DF Schedule”) shall be incorporated into such Covered Agreement.” All DF
Schedules so incorporated in a Covered Agreement will be applicable to such Covered
Agreement unless otherwise provided in such Covered Agreement, and any term defined in this
DF Supplement and used in any DF Schedule that is incorporated by reference in a Covered
Agreement will have the meaning set forth in this DF Supplement unless otherwise provided in
such Covered Agreement. Any term used in a Covered Agreement will, when combined with
the name of a party, have meaning with respect to the named party only. The headings and
footnotes used in this DF Supplement are for informational purposes and convenience of
reference only, and are not to affect the construction of or to be taken into consideration in

interpreting this DF Supplement.

This Supplement is designed to be used by (i) a swap dealer (referred to herein as the “Swap Dealer” or “SD”)
and (ii} another counterparty (referred to herein as the “Counterparty” or “CP”) who may also be a swap dealer.
Where both parties are swap dealers, each is considered to be the “Swap Dealer” (or “SD”) and the
“Counterparty” (or “CP”) for purposes of this Supplement.

*  The “written agreement of the relevant parties” may include any written agreement by which the parties agree
to incorporate the provisions of this Supplement. Such an agreement will be established if both parties have
adhered to the August 2012 DF Protoco! and exchanged Questionnaires in accordance with the terms thereof.
Parties may also incorporate such provisions through any other bilateral agreement. In either case, the relevant
provisions of this Supplement would be incorporated into “Covered Agreements.”

Under the Protocol Agreement, a “Covered Agreement” refers to an agreement between the parties that (1)
govemns the terms and conditions of one or more transactions in Swaps and (2) is in existence at the time the
parties have (i) adhered to the Protocol and (ii) matched Questionnaires. The DF Terms Agreement would
qualify as a Covered Agreement under the Protocol Agreement. See DF Terms Agreement and annotations
thereto.

3.



Schedule 1
Defined Terms

The following terms shall have the following meanings when used in this DF Supplement:

“Agreement,” as used in a provision of this DF Supplement that is incorporated into a Covered
Agreement or any defined term used in such provision, means such Covered Agreement, as
amended or supplemented from time to time.”

“Agricultural Commodity” means any “agricultural commodity,” as defined in CFTC
Regulation 1.3(zz).”

“Associated Person” means, with respect to a Swap Dealer, any person acting for or on behalf
of such Swap Dealer, including an associated person as defined in Section la(4) of the

Commodity Exchange Act.®

“Applicable U.S. Law” means all applicable laws of the United States and rules, regulations,
orders and written interpretations of U.S. federal authorities, self-regulatory organizations,
markets, exchanges, and clearing facilities.

“Business Day” means a day on which commercial banks are open for general business
(including dealings in foreign exchange and foreign currency deposits).

“CFTC” means the U.S. Commodity Futures Trading Commission.

“CFTC Regulations” means the rules, regulations, orders and interpretations published or
issued by the CFTC.

“Commodity Exchange Act” means the Commodity Exchange Act, as amended.

“Commodity Trade Option” means a commodity option entered into pursuant to CFTC
Regulation 32.3(a).

“Counterparty” or “CP” means a party that is the counterparty to a Swap Dealer in respect of
the Agreement. For the avoidance of doubt, if two Swap Dealers are parties to the Agreement,
each Swap Dealer is a Counterparty or CP for purposes of this DF Supplement.

* Because “Coversd Agreement” means any agreement that the parties may amend or supplement with the terms
provided in this DF Supplement, the term “Agreement” is used to identify the specific agreement that is
supplemented when these terms are incorporated into that agreement. An “Agreement” can be a master
agreement governing the terms and conditions of swaps or general terms of business such as the DF Terms
Agreement,

2 1

’  This term is used in Section 2.8. See discussion of “Commodity Trade Options™ below.

@

The CFTC External Business Conduct Rules, adopted at 77 Fed. Reg. 9734 (Feb. 17, 2012} (“"EBCR?”), provide
that the term “swap dealer,” when used in those rules, includes any person acting for or on behalf of a swap
dealer, including associated persons {as defined in Section 1{a)(49) of the Commodity Exchange Act), “as
appropriate.”

This term is used in Sections 2.7 and 2.8 of the Supplement.

4-



“DCM” means a “designated contract market,” as such term is used in the CFTC Regulations.

“DCO” means a “derivatives clearing organization,” as such term is defined in Section 1a(15) of
the Commodity Exchange Act and the CFTC Regulations.

“Designated Evaluation Agent” means, with respect to a party to the Agreement, a person (if
any), other than an employee of such party, that such party has represented in writing to its
counterparty is its “Designated Evaluation Agent.”

(9if any) that

2.

“Designated Fiduciary” means, with respect to a party to the Agreement, a person
such party has represented in writing to its counterparty is its “Designated Fiduciary.

“Designated QIR means, with respect to a party to the Agreement, a person (if any) that such
party has represented in writing to its counterparty is its “Designated QIR.”"

“DF Schedule” shall have the meaning given to such term in the introductory paragraph of this
DF Supplement.

“DF Supplement Rules” means the CFTC Regulations adopted in the following Federal
Register citations, as amended and supplemented from time to time: (1) Business Conduct
Standards for Swap Dealers and Major Swap Participants With Counterparties, 77 Fed. Reg.
9734 (Feb. 17, 2012); (2) Large Trader Reporting for Physical Commodity Swaps, 76 Fed. Reg.
43851 (July 22, 2011); (3) Position Limits for Futures and Swaps, 76 Fed. Reg. 71626 (Nov. 18,
2011); (4) Real-Time Public Reporting of Swap Transaction Data, 77 Fed. Reg. 1182 (Jan. 9,
2012); (5) Swap Data Recordkeeping and Reporting Requirements, 77 Fed. Reg. 2136 (Jan. 13,
2012); (6) Swap Dealer and Major Swap Participant Recordkeeping, Reporting, and Duties
Rules; Futures Commission Merchant and Introducing Broker Conflicts of Interest Rules; and
Chief Compliance Officer Rules for Swap Dealers, Major Swap Participants, and Futures
Commission Merchants, 77 Fed. Reg. 20138 (Apr. 3, 2012); (7) Swap Data Recordkeeping and
Reporting Requirements: Pre-Enactment and Transition Swaps, 77 Fed. Reg. 35200 (June 12,
2012); and (8) solely for purposes of Sections 2.4, 2.5, 2.12 and 2.19 of this DF Supplement, any
comparable non-U.S. regulation with which SD is permitted by the CFTC to comply in lieu of

any of the foregoing CFTC Regulations."*

*  This definition is used exclusively in DF Schedule 3. Tt is therefors only applicable to a counterparty who is
eligible for (/.. not a Special Entity), and elects to enter into, that DF Schedule.

This definition is used exclusively in DF Schedules 5 and 6. Tt is therefore only applicable to a counterparty
who is an ERISA Special Entity that is eligible for, and elects to enter into, either or both of those DF
Schedules.

""" This definition is used exclusively in DF Schedule 4. It is therefore only applicable to a CP who is a Special
Entity that is eligible for, and elects to enter into, that DF Schedule.

‘' Part 8 of this definition is intended to cover, to a limited sxtent, non-U.S. regulatory requirements that a non-
U.S. swap dealer would be allowed by the CFTC to comply with in lieu of compliance with applicable CFTC
regulations. Note that this Supplement is not intended to cover rules governing swaps beyond those listed in
this definition (for example, non-U.S. reporting rules). See Final Exemptive Order Regarding Compliance with
Certain Swap Regulations, 78 Fed. Reg. 858 (Jan. 7, 2013).

B



“DF Supplement Information” means (i) any information or representation agreed in writing
by the parties to be DF Supplement Information; and (ii) any information provided pursuant to
Section 2.4 of this DF Supplement, in each case, as amended or supplemented from time to time
in accordance with Section 2.3 of this DF Supplement or in another manner agreed by the

parties.

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended.

“ERISA Special Entity” means a party to the Agreement that has represented in writing to its
counterparty that it is an employee benefit plan subject to Title I of ERISA.

“Exempt Commodity” means any “exempt commodity” under Section 1a(20) of the
Commodity Exchange Act."”

“FCM” means a futures commission merchant subject to regulation under the Commodity
Exchange Act.

“Hedging Entity ECP” means a party to the Agreement that (i) has represented in writing to its
counterparty that it is a corporation, partnership, proprietorship, organization, trust, or other
entity that has a net worth exceeding $1,000,000 and enters into Swaps in connection with the
conduct of the party’s business or to manage the risk associated with an asset or liability owned
or incurred or reasonably likely to be owned or incurred by the party in the conduct of the party’s
business, but (ii) has not represented that it qualifies as an “eligible contract participant” as
defined in Section 1a(18) of the Commodity Exchange Act other than as provided above.'*

“Hedging Individual ECP” means a party to the Agreement that (i) has represented in writing
to its counterparty that it is an individual who has amounts invested on a discretionary basis, the
aggregate of which is in excess of $5,000,000 and who enters into Swaps in order to manage the
risk associated with an asset owned or liability incurred, or reasonably likely to be owned or
incurred, by the party, but (ii) has not represented that it qualifies as an “eligible contract
participant” as defined in Section 1a(18) of the Commodity Exchange Act other than as provided

15
above."”

“Local Business Day” shall have the meaning specitied in the Agreement; provided, however, in
the event the Agreement does not specify the meaning of “Local Business Day,” the term shall

> See Sections 2.1-2.3. “DF Supplement Information” includes mnformation and representations provided i a
counterparty’s Questionnaire or equivalent bilateral documentation, as well as updates of that information and
other information provided to the dealer counterparty sc that it can satisfy regulatory requirements under the DF
Supplement Rules.

This term is used in Section 2.8.

'* This term is used i Section 2.20. It describes a type of counterparty that can only lawfully enter into swaps in
connection with the conduct of its business. See Commodity Exchange Act § 1a(18){A)v)III) and CFTC
Regulation 1.3(m}(7).

¥ This term is used in Section 2.21. It describes a type of counterparty that is a natural person and can only

lawfully enter into swaps to manage certain risks. See Commodity Exchange Act § la({8}A)xi}IM) and

CFTC Regulation 1.3(m)7).
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mean, with respect to a party, a day on which commercial banks are open for business (including
for dealings in foreign exchange and foreign currency deposits) in the city that is specified in the
Agreement for receipt of notices by such party. '

“Major Security-Based Swap Participant” means a party to the Agreement that has
represented in writing to its counterparty that it is registered with the SEC as a “major security-
based swap participant” as defined in Section 3a(67) of the Securities Exchange Act and Rule

3a67-1 thereunder.

“Major Swap Participant” means a party to the Agreement that has represented in writing to its
counterparty that it is registered (fully or provisionally) with the CFTC as a “major swap
participant” as defined in Section 1a(33) of the Commodity Exchange Act and CFTC

Regulation 1.3(hhh) thereunder.

“Material Confidential Information” means “material confidential information” as such term
is used in CFTC Regulation 23.410(c)."°

“Non-Reporting Counterparty” means, in respect of any Swap subject to the CFTC
Regulations, the party to such Swap that is not the Reporting Counterparty.

“Notice Effective Date” means the Local Business Day following the date on which a notice

would be effective pursuant to the Notice Procedures or such other date as the parties may
oy e .. g 3
specity wntmg.]

“Notice Procedures” means (1) the procedure specified in the Agreement regarding delivery of
notices or information to a party and (2) such other means as may be agreed in writing between
the parties from time to time.'®

“Notifications” means the notifications set forth in Part VII of DF Schedule 2.

' See Sections 2.13-2.16 of the Supplement. The EBCR do not define this term, although it is used extensively
therein. Tt is likely that CFTC interpretations will emerge over time. For this reason, this definition is tied to
the meaning of the term in the EBCR as it evolves,

7 Certain types of notices from a CP may require the SD counterparty to change its policies and procedures to
remain in compliance with DF Supplement Rules {2.g., an eligible counterparty notifies its dealer counterparty
that it elects to be treated as a “special entity” or that it will cease making a representation needed to satisfy a
safe harbor that it has previously elected). This term provides that such notices are deemed effective one Local
Business Day after notices are generally effective to give the dealer counterparty time to update its internal
systems and procedures with the new information in order to be in compliance. Note that this delayed effective
date only applies to the specific types of notices that a counterparty may give under Sections 2.3, 3.1{c}). 4.3(c),
4.4, 54, and 6.4 of the Supplement. It does not change the effective date of counterparty notices in other
situations.

" Provides that notice hereunder may be provided in the manner agreed upon in the original agreement, unless
otherwise agreed. Note that in addition to a general notice address, that would likely have been provided in the
underlying agreement, a counterparty is asked in Part II, Section 10 of the Questionnaire to provide an email
address to which certain types of trading information and risk disclosure can be delivered. Pursuant to Section
6(c)(iv) of the Protocol Agreement, “Notice Procedures” includes written notice by email to the address
specified in the Questionnaire or to any substitute e-mail address provided pursuant to Section 2.3 of the DF

Supplement.
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“Regulated Swap Entity” means a Swap Dealer, Security-Based Swap Dealer, Major Swap
Participant or Major Security-Based Swap Participant.

“Reporting Counterparty” means, in respect of any Swap subject to the CFTC Regulations, the
party to such Swap that is determined to be the “reporting counterparty” in accordance with
CFTC Regulation 45.8; provided that, in the event that CFTC Regulation 45.8 requires the
parties to agree which party shall be the reporting Counterparty, the Reporting Counterparty in
respect of a Swap shall be the party agreed by the parties.'”

“SDR” means a “swap data repository” as defined in Section 1a(48) of the Commodity
Exchange Act and the CFTC Regulations.

“SEC” means the U.S. Securities and Exchange Commission.
“Securities Exchange Act” means the Securities Exchange Act of 1934, as amended.

“Security-Based Swap Dealer” means a party to the Agreement that has represented in writing
to its counterparty that it is registered with the SEC as a “security-based swap dealer” as defined
in Section 3(a)(71) of the Securities Exchange Act and Rule 3a71-1 thereunder.

“SEF” means a “swap execution facility” as defined in Section 1a(50) of the Commodity
Exchange Act and the CFTC Regulations.

“Special Entity” means a “special entity” as defined in Section 4s(h)(2)(C) of the Commodity
Exchange Act and CFTC Regulation 23.401(c) thereunder.

“Swap” means a “swap” as defined in the Section 1a(47) of the Commodity Exchange Act and
CFTC Regulation 1.3(xxx) that is governed by or proposed to be governed by the Agreement.
The term “Swap” also includes any foreign exchange swaps and foreign exchange forwards that
may be exempted from regulation as “swaps™ by the Secretary of the Treasury pursuant to
authority granted by Section 1a(47)(E) of the Commodity Exchange Act.”’

“Swap Communication Event” means each (1) Swap Transaction Event, (2) offer to enter into
a Swap under the Agreement or a Swap Transaction Event and (3) Swap Recommendation.”’

" The Supplement is drafted on the basis that at least one CP will be an SD. If the other CP is not an SD, then the
SD will always be the “Reporting Counterparty” under CFTC rules regarding the reporting of swap data with
respect to swaps between the parties. If both CPs are SDs, they must enter into additional agreements to
establish which party will be the Reporting Counaterparty, which may include industry standards for determining
which swap dealer is the Reporting Counterparty.

¥ While the Secretary of the Treasury has the authority to exempt certain types of FX transactions from the
definition of “swap™ under the Commaodity Exchange Act (which authority has been exercised, see 77 Fed. Reg.
69694 (Nov. 20, 2012)), the EBCR and reporting rules still apply to any exempted fransactions. Commodity
Exchange Act § 1a(47)(E).

2 Under the EBCR. certain so-called “suitability” obligations are triggered when a swap dealer makes a
“recommendation” regarding a swap or a trading strategy or an offer to enter into a swap. Such obligations may
be satisfied through safe harbors available under the EBCR, which depend upon representations being made at
the appropriate times. The term “Swap Communication Event” defines these times and is used in DF Schedules
3.4, 5, and 6. Representations in DF Schedule 2, on the other hand, are tied to Swap Transaction Events.

-8-



“Swap Dealer” or “SD” means a party to the Agreement that has represented in writing to a
counterparty that it is registered (fully or provisionally) with the CFTC as a “swap dealer” as
defined in Section 1a(49) of the Commodity Exchange Act and CFTC Regulation 1.3(ggg)
thereunder, provided that the term “Swap Dealer” also includes, as appropriate, any Associated

Person of such Swap Dealer.

“Swap Recommendation” means a “recommendation” (as such term is used in CFTC
Regulations 23.434 and 23.440) with respect to a Swap or trading strategy involving a Swap that
is governed by or proposed to be governed by the Agreement.”

“Swap Transaction Event” means, with respect to any two parties, the execution of a new Swap
between such parties under the Agreement or any material amendment, mutual unwind or
novation of an existing Swap between such parties under the Agreement.”

> This term is defined by reference to its use in the EBCR due to the facts-and-circumstances nature of the

determination. For further detail on what constitutes a “recommendation” under the EBCR, see 77 Fed. Reg.
734, 9828 (Feb. 17, 2012).

*  See 77 Fed. Reg. 9734, 9741 (Feb. 17, 2012). The EBCR treat the events identified in this definition as new
swaps for purposes of a swap dealer’s duties under those rules. The term “Swap Transaction Event” defines
these events and is used in DF Schedule 2 to establish when certain representations are repeated. [t is also
embedded in the definition of “Swap Communication Event,” discussed above.
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Schedule 2
Agreements Between a Swap Dealer and Any Other Party

This DF Schedule 2 may be incorporated into an agreement between a Swap Dealer and any
other party, including another Swap Dealer. For the avoidance of doubt, if this DF Schedule 2
is incorporated into an agreement between two Swap Dealers, each such Swap Dealer will be
both “SD” and “CP"” for purposes of this DF Schedule 2.

If the parties to an agreement have specified that this DF Schedule 2 shall be incorporated into
such agreement and any conditions to such incorporation set forth in such agreement have been
satisfied, this DF Schedule 2 shall be deemed to be a part oj'SLtCh agreement to the same extent
as if this DF Schedule 2 were restated therein in its entiretv.”

Part L. Representations and Agreements.

2.1.  Each party represents to the other party (which representation is deemed repeated
as of the time of each Swap Transaction Event) that, as of the date of each Swap
Transaction Event, (i) all DF Supplement Information (excluding financial
information and representations) turnished by or on behalf of it to the other party
is true, accurate and complete in every material respect, (i) no representation
provided in the DF Supplement Information or in this DF Supplement is incorrect
or misleading in any material respect, and (iii) all DF Supplement Information
that is financial information furnished by or on behalf of it to the other party has
been pre%:)ared in accordance with applicable accounting standards, consistently

applied.”

2.2.  Each party acknowledges that the other party has agreed to incorporate one or
more DF Schedules into the Agreement, and if the parties enter into any Swaps on
or after the date of such incorporation the other party will do so, in reliance upon
the DF Supplement Information and the representations provided by such party or
its agent in the DF Supplement Information and this DF Supplement.
Notwithstanding the foregoing, each party agrees that an event of default,
termination event, or other similar event shall not occur under the Agreement or
any other contract between the parties solely on the basis of (i) a representation
provided solely in DF Supplement Information or in this DF Supplement being
incorrect or misleading in any material respect, or (ii) a breach of any covenant or
agreement set forth solely in this DF Supplement; provided, however, that nothing
in this Section 2.2 shall prejudice any other right or remedy of a party at law or
under the Agreement or any other contract in respect of any misrepresentation or

If the parties have adhersd to the August 2012 DF Protoccl and sxchanged Questionnaires in accordance with
its terms, this Schedule 2 will be automatically incorporated into the agreements betwesn the parties that are
covered by the Protocol.

CFTC Regulation 23.402(d). Under the EBCR, a swap dealer is required to obtain certain information and
representations from its counterparties. Such information and representations are provided via the Protocol in
the Questionnaire. The purpose of this Section is to provide representations from the counterparty in support of
the information and representations it has provided. See also Section 2.3 below regarding the update of such
representations and information.
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breach hereunder or thereunder. For the avoidance of doubt, this Section 2.2 shall
not alter a party’s termination rights or remedies, if any, applicable to a breach of
any representation, warranty, covenant, or agreement that is not provided or set
torth solely in DF Supplement Information or in this DF Supplement, including
any such breach relating to any event or condition that could also cause or
constitute an event specified in (i) or (ii) above.?

2.3.  Each party agrees to promptly notify the other party in writing in accordance with
the Notice Procedures (i) of any material change to DF Supplement Information
(other than representations) previously provided by such party or on behalf of
such party and (i) if any representations made in DF Supplement Information or
this DF Supplement by or on behalf of such party become incorrect or misleading
in any material respect. For any representation that would be incorrect or
misleading in any material respect if repeated on any date following the date on
which the representation was last repeated, the notifying party shall timely amend
such representation by giving notice of such amendment to the other party in
accordance with the Notice Procedures. Notwithstanding anything in the
Agreement to the contrary, a notification pursuant to this Section 2.3 shall be
effective on the Notice Effective Date and the relevant information or
representation will be deemed amended as of such Notice Effective Date.”’

2.4. Each party agrees to promptly provide the other party, in accordance with the
Notice Procedures, any information reasonably requested by such other party to
enable such other party to comply with Title VII of the Dodd-Frank Wall Street
Reform and Consumer Protection Act and the DF Supplement Rules in
connection with any Swap outstanding between the parties under the

Agre:rement.28

26

As described above, parties are allowed to incorporate the representations and agreements of this Supplement
into their agreements, including existing agreements. Parties may use the August 2012 DF Protocol as an
efficient means of incorporating the Supplement into existing agreements. Because the Protocol does not afford
parties the opportunity to modify the terms of the Supplement, Section 2.2 provides that an event of default or
similar gvent will not occur due o a misrepresentation or breach arising solely from the provisions of the
Supplement incorporated into their agreement and will not be a cross-defauit under other agreements between
the parties. On the other hand, if (for example) a CP provides a representation in both the Questionnaire and in
an underlying ISDA agreement (such as an ECP representation), Section 2.2 does not alter any remedies the
dealer counterparty may have under that ISDA agreement as a resuit of the inaccuracy of the representation in
the ISDA agresment, even though a breach of that representation would also likely be a breach of a
representation made in the Questionnaire and incorporated info that same [SDA agreement.

CFTC Regulation 23.402(d). Under the EBCR, a swap dealer is permitted to rely on CP representations that are
made in relationship documentation (rather than in connection with specific trades) in order to satisfy certain
obligations, provided that the counterparty undertakes to “timely” update the representations. Section 2.3 is
designed to satisfy this requirement. This Section works in conjunction with Section 2.1 (which updates CP
representations as of each irade date). The last sentence delays the effectiveness of such updates to avoid
compliance problems that could arise if a counterparty were to provide a last minute notice immediately prior to
trading.

See, e.g., CFTC Regulations 20.5(a); 43.3-43.4; 45.2-45.4; 46.3. Various provisions of Title VII and the DF
Supplement Rules require swap dealers to obtain information from CPs. This information includes, but is not
limited to, the requirements of the DF Supplement Rules (i) to satisfy swap reporting requirements (which
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2.5. Notwithstanding anything to the contrary in the Agreement or in any non-
disclosure, confidentiality or similar agreement between the parties, each party
hereby consents to the disclosure of information to the extent required by the DF
Supplement Rules which mandate reporting of transaction and similar
information. Each party acknowledges that disclosures made pursuant to this
Section 2.5 may include, without limitation, the disclosure of trade information
including a party’s identity (by name, identifier or otherwise) to an SDR and
relevant regulators and that such disclosures could result in certain anonymous
Swap transaction and pricing data becoming available to the public. Each party
further acknowledges that, for purposes of complying with regulatory reporting
obligations, an SDR may engage the services of a global trade repository
regulated by one or more governmental regulators, provided that such regulated
global trade repository is subject to comparable confidentiality provisions as is an
SDR registered with the CFTC. For the avoidance of doubt, to the extent that
applicable non-disclosure, confidentiality, bank secrecy or other law imposes non-
disclosure requirements on transaction and similar information required to be
disclosed pursuant to the DF Supplement Rules but permits a party to waive such
requirements by consent, the consent and acknowledgements provided herein
shall be a consent by each party for purposes of such other applicable law.?

2.6. To the fullest extent permitted by applicable law, each party consents to the
recording of conversations of its trading, marketing, operations and other relevant
personnel by the other party and its affiliates, with or without the use of a warning
tone or similar warning, in connection with any Swap or proposed Swap. Each

require reporting of certain counterparty information as well as information about the terms of a swap) and (ii)
to satisfy “Know Your Counterparty” provisions requiring a swap dealer to have policies reasonably designed
to ascertain facts needed to {a) comply with applicable laws, (b) implement the swap dealer’s credit and
operational risk management policies, and (c) establish the authority of persons acting for the counterparty.
Certain requirements under the DF Supplement Rules are not currently well defined {such as whether a party is
a “U.S. Person”), and may require additional information when the law becomes more clear. Other
requirements may require a swap dealer to obtain additional information at a later date. Recognizing the broad
scope of information a swap dealer may be required to obtain from a counterparty, this provision was designed
to be limited to outstanding Swaps and information required to comply with Title VII and the DF Supplement
Rules. Note that information provided under this Section 2.4 is covered by the representations made in Section
2.1,

CFTC Regulations 20.4, 20.5, 23.204, 23.205, 43.3, 43.4, 45.3. 45.4, and 46.3. Swap dealers are required to
report data regarding counterparties and swaps entered into with those counterparties tc swap data repositories
or “SDRs” ragulated by the CFTC. Because a CP may previously have negotiated a confidentiality or non-
disclosure agreement with a dealer counterparty that would not otherwise permit such reporting, Section 2.5
provides a consent intended to override any such agreement. While this agreement overrides previous
agreements, its scope is limited to information that the dealer counterparty is obligated tc report under the
Commodity Exchange Act. The last sentence of this Section is merely to clarify that the consent given is a
consent for purposes of all applicable law. The Section also contains an acknowledgment that an SDR may use
the services of a “global trade repository” such as DTCC to facilitate reporting, which is not regulated by the
CFTC.
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party further agrees to obtain the individual consents of its personnel should such
consent be required by applicable law.*

2.7.  Asof each Swap Transaction Event with respect to a Commodity Trade Option to
which CP is the offeree, CP represents to its counterparty that it is: (i) a producer,
processor, commercial user of, or a merchant handling, the commodity that is the
subject of the Commaodity Trade Option, or the products or byproducts thereof,
and (ii) entering into the Commodity Trade Option solely for purposes related to
its business as such.™*

2.8.  As of each Swap Transaction Event with respect to a Commodity Trade Option,
each party represents to the other party that the Commodity Trade Option, if
exercised, contains a binding obligation that results in the sale of an Exempt
Commodity or an Agricultural Commodity for immediate or deferred shipment or
delivery.*

Part II. Agreements of a Non-Reporting Counterparty.

2.9.  Each party agrees that if it is the Non-Reporting Counterparty with respect to a
Swap under the Agreement that is an “international swap” (as that term is defined
in CFTC Regulation 45.1), it shall notify the Reporting Counterparty to such
international swap, as soon as practicable and in accordance with the Notice
Procedures, of the (i) identity of each non-U.S. trade repository not registered
with the CFTC to which the Non-Reporting Counterparty or its agent has reported
the Swap, and (ii) swap identifier used by such non-U.S. trade repository to

identify the swap.*

30

31

32

33

CFTC Regulation 23.202. CFTC rules regarding books and records require the creation of records permitting
the recreation of a complete “audit trail” involving negotiations that lead to the execution of a swap.
Accordingly, this Section is designed to enable the dealer counterparty to record phone lines to establish
adequate records. Parties should be aware, however, that this Section 2.6 may not be sufficient for the purposes
of complying with the voice recording taws of certain U.S. states and noun-U.S. jurisdictions. For example, in
certain jurisdictions, the consent of the actual individual whose voice is being recorded may be required and a
warning beep may or may not be sufficient to sstablish knowledge and consent to recording. CPs are required
to agree to obtain consents from the employees as needed to satisfy local law for this reason.

CFTC Regulation 32.3(a)(2). Under CFTC rules, only certain types of persons are eligible to purchase long
options on tangible commodities that are intended to be physically settled. Sections 2.7 and 2.8 provide
assurances as to a counterparty’s eligibility.

CFTC Regulation 32.3(a)(3).

CFTC Regulation 45.3(h). The CFTC monitors swap data on a market-wide basis. [n order to avoid “double
counting” of swaps in its statistics, the CFTC requires the dealer counterparty to report whether a swap is
reported to a non-U.S. data repository that may be consolidating information with the CFTC. For this reason,
when the dealer counterparty reports a swap to an SDR, it needs to know whether the CP will be reporting the
swap to a non-U.S. data repository. Section 2.6 requires the CP to notify the dealer counterparty in such
instances, Note that Section 2.6 only requires the CP to notify the dealer counterparty if the CP or its agent
reports the swap to a non-U.3. data repository and does not impose other obligations. Therefore, this DF
Supplement does not address what is an “international swap”™ or specify the circumstances under which such
reporting may be required. It is up to the CP to determine its own reporting obligations and to let the dealer
counterparty know when it is reporting in another jurisdiction.
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2.10. Each party agrees that if it is the Non-Reporting Counterparty with respect to a
Swap under the Agreement, upon the occurrence of any “life cycle event” (as that
term is defined in CFTC Regulation 45.1) relating to a corporate event in respect
of such Non-Reporting Counterparty and such Swap, it will, as soon as
practicable, but in no event later than 10 a.m. on the second “business day” (as
that term is defined in CFTC Regulation 45.1) following the day on which such
life cycle event occurs, notify the Reporting Counterparty to the Swap of the
occurrence of such life cycle event, with sufficient detail regarding such life cycle
event to allow such other party to comply with any reporting requirements
imposed by the DF Supplement Rules.**

Part I1I. Representations and Agreements of a Counterparty that is not a Swap

Dealer.
If CP is not a Swap Dealer, it represents and agrees as follows:

2.11. CP has received, reviewed, and understood the Notifications in Part VII of DF
Schedule 2 that are applicable to CP.*

2.12. CP agrees that SD may effect delivery to CP of any notifications and
informational disclosures required by the DF Supplement Rules, including
standardized notifications and disclosures applicable to multiple Swaps, through
any of the following means, each of which CP agrees is reliable: (i) means
specified for the delivery of notices in the Notice Procedures or (ii) by posting on
a web page at, or accessible through, a URL designated in a written notice given
to CP pursuant to the Notice Procedures and notifying CP of such posting in a
written notice given pursuant to the Notice Procedures, provided that SD need not
provide written notice of posting on such web page with respect to the provision
of daily marks pursuant to CFTC Regulation 23.431(d). CP further agrees that, if
it has so specified in writing to SD, SD may provide oral disclosures of any
(i) pre-trade mid-market marks required pursuant to CFTC Regulation
23.431(a)(3)(i) and (ii) basic material economic terms, including price, notional
amount and termination date, pursuant to CFTC Regulation 23.431(a)(2),
provided such disclosures are confirmed by SD in a written notice (which
confirmation may be provided post-trade) by a means specified in the preceding
sentence.*®

4

Kh]

36

CFTC Regulation 45.4(c). [n certain limited circumstances (e.g., a self-referencing swap), the parties may enter
into a swap under which a corporate event with respect o the counterparty triggers a change to the swap that
would be considered a “lite cycle event™ under CFTC reporting rules. In such cases, the SD is obligated to
report the life-cycle event within two business days of the event. In order to satisfy this requirement in
circumstances where the relevant event is not public or otherwise known to the SD, Section 2.6 requires the CP
to report the event to the SD prior to noon on the second business day.

CFTC Regulations 23.402(f) and 23.431(d)(3)(ii). This Section merely acknowledges that the CP has read and
understood the notices provided in Part VII. It does not require the CP to agree to the adequacy of those notices
or waive any rights to receive further notices.

The EBCR provide that an SD may provide notices and disclosures in any “reliable means agreed to in writing
by the counterparty.” Disclosures and notices applicable to multiples swaps can be provided in counterparty
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2.13. Subject to any conditions on the disclosure of Material Confidential Information
to governmental authorities, regulatory authorities or self-regulatory organizations
previously agreed by the parties, CP agrees that SD is authorized to disclose
Material Confidential Information provided to SD by (or on behalf of) CP to
comply with a request of any regulatory authority or self-regulatory organization
with jurisdiction over SD or of which SD is a member or as otherwise required by
applicable law (whether by statute, law, rule, regulation, court order, subpoena,
deposition, civil investigative demand or otherwise).”’

2.14. If, on or prior to the date on which this DF Schedule 2 is incorporated into the
Agreement, CP and SD have entered into a written agreement relating to the non-
disclosure of information regarding CP or its activities, CP and SD agree that all
information that is subject to that agreement that constitutes Material Confidential
Information and is provided by (or on behalf of) CP to SD may be used or
disclosed by SD in any manner that is not prohibited by the terms of such
agreement, irrespective of any limitations set forth in CFTC Regulation

23.410(c)(1).®

2.15. If any Material Confidential Information provided by (or on behalf of) CP to SD
is not subject to an agreement of the type described in Section 2.14 above, CP

37

38

relationship documentation provided they meet this standard. Section 2.12 provides an agresment as to the
means of delivery of various disclosures and notices and includes a counterparty agreement that such means ars
reliable. See also Section 6(c)(iv) of the Protocol Agreement regarding the use of e-mail for delivery.

Note that Section 2.12 provides that the SD may provide notices and disclosures by placing the relevant
information on the SD’s website but must notify the CP by another means (such as email) that it has done so.
The Questionnaire provides an opportunity for the CP to provide an email address for such purposes. See
Questionnaire Part II, Section 10 and annotations thereto. Daily post-trade regulatory marks to market required
under CFTC Regulation 23.431(d) may be posted on a website without daily emails. Note also that if the CP
has agreed, pre-trade marks-to-market and other pre-trade transaction information can be provided orally so
long as oral notice is followed by a subsequent written confirmation. See Questionnaire Part T1. Section 11 and
annotations thereto.

CFTC Regulation 23.410(c)(2). This Section is required to overcome what is likely an unintended consequence
of CFTC Regulations. CFTC confidentiality requirements prohibit swap dealers from disclosing any “material
confidential information™ about a CP or its irades except as agreed with the CP or as permitted by a regulatory
safe-harbor. While the EBCR include a safe harbor for reporting to the CFTC, the DOJ, SROs that report to the
CFTC and bank regulators, the EBCR safe harbor does not include other regulators {e.g., the SEC). This
provision is included io allow SDs to satisfy information requests made by any of their applicable governmental
authorities and regulators. Note that Section 2.13 only permits reporting subject to the conditions of any
existing non-disclosure agreement between the parties.

For a CP who has an existing non-disclosure agreement with the SD, Section 2.14 provides that information
within the scope of that agreement remains subject to the same rules that applied when that agreement was
negotiated notwithstanding new confidentiality obligations imposed under the EBCR. The purpose is to
preserve the balance that was struck when such agreement was originally negotiated, as the parties have already
structured their relationship by contract in those circumstances and the new rules could upset the balance that
was intended.

Note that the scope of Section 2.14 is limited to information that is within the scope of an existing agreement
between the parties. Where the parties have an agreement that only covers limited types of counterparty
information, information that is outside of the scope of that agreement is subject to the CFTC’s new
confidentiality requirements and Section 2.13.
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2.16.

agrees that SD is authorized to use or disclose such Material Confidential
Information to (i) any of its affiliates, third-party service providers (provided such
affiliates and third-party service providers are subject to limitations on use or
disclosure that are no less restrictive than the limitations applicable to SD under
the DF Supplement Rules, as agreed by the parties in this DF Supplement) and (if)
Associated Persons, solely for purposes of complying with the internal legal risk,
compliance, accounting, operational risk, market risk, liquidity risk or credit risk
policies of SD or its affiliates (in each case, consistently applied) or as otherwise
permitted by the DF Supplement Rules. Notwithstanding the foregoing, no such
Material Confidential Information will be disclosed to any person acting in a
structuring, sales or trading capacity for SD or any affiliate of SD except as
permitted by CFTC Regulation 23.410(c)(2); provided that for purposes of the
foregoing, CP and SD agree that:

a. “the effective execution of any swap for or with counterparty,” as such
language is used in CFTC Regulation 23.410(c)(2)(1), may require, without
limitation, the delivery of Material Confidential Information to persons acting
in a structuring, sales or trading capacity for SD or any affiliate of SD for the
purpose of structuring a Swap or for the purpose of, but solely to the extent
necessary for, establishing the price of a Swap or proposed Swap or adjusting
the terms of an existing Swap; and

b. the disclosure or use of Material Confidential Information to “hedge or
mitigate any exposure,” as such language is used in CFTC Rule
23.410(c)(2)(11), includes, without limitation, its disclosure or use, for the
purpose of, but solely to the extent necessary for, establishing or adjusting one
or more anticipatory hedges or other positions intended to hedge against the
market risk, liquidity risk or countergarty credit exposure to CP that is
generated by a Swap or proposed Swap.”

CP agrees that the following information is not Material Confidential Information:
information that, at or prior to the time of its use or disclosure by SD, is generally
available publicly other than as a result of (i) a breach by SD of its obligations to
CP under Applicable U.S. Law or a written agreement relating to the non-
disclosure of information regarding CP or its activities or (ii) a breach by (a) any
of SD’s affiliates or third-party service providers that receive such information

39

The EBCR prohibits swap dealers from using counterparty material confidential information in a manner thai
“would tend to be materially adverse to the interests of the counterparty” and from disclosing any such
information absent (i) authorization from the CP or (ii) a safe harbor. The EBCR provides safe harbors for
“effective execution” of a swap for or with the relevant CP and to hedge or mitigate exposure created by the
relevant swap. To help apply .interpret the language of the EBCR safe harbors, Section 2.15 represents an
agreement of the parties on practical guidelines for use of counterparty material confidential information with
regard to, among other things, anticipatory hedging and market making activities.

In particular, 2.15(a} is designed to ensure that conversations with structurers are permitted and that information
can be shared berween swap dealer personnel and desks to the extent needed to establish a price for a swap.
Because the extent of disclosure that is required for structuring may be uncertain, 2.15{a) permits disclosure
“for the purpose of” such structuring, but “solely to the extent necessary” to price a swap or effect a hedge.
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from SD or (b) any of SD’s affiliates that receive such information in connection
with the trading relationship between SD and CP, in either case, of corresponding
restrictions on the use or disclosure of such information that are applicable to e

Part IV. Agreements and Acknowledgements of a Counterparty that is not a

Regulated Swap Entity.
If CP is not a Regulated Swap Entity, it agrees and acknowledges as follows:

2.17. CP agrees that, with respect to each cleared Swap originally executed between CP
and SD, CP will obtain any daily marks it wishes to receive for such cleared Swap
from the FCM through which CP clears such cleared Swap or the relevant DCO
or another third party.*'

2.18. CP agrees that, unless otherwise agreed with SD in writing, with respect to each
uncleared Swap between CP and SD, any daily marks required to be provided by
SD to CP pursuant to CFTC Regulation 23.431(d) will be calculated by SD as of
the close of business on the prior Business Day in the locality specified by SD in
its notice of such daily mark to CP, such locality to be consistently specified with

regard to a class or type of Swaps.*

2.19. CP acknowledges that, with respect to each Swap between CP and SD that is not
“available for trading” (as that phrase is used in the CFTC Regulations), unless
CP makes a request of SD prior to a Swap Transaction Event for a specific
scenario analysis to which it is entitled pursuant to DF Supplement Rules or other
Applicable U.S. Law (which request, if made orally, will be confirmed in
writing), CP shall not be entitled to any scenario analysis unless SD otherwise

4
agrees.

40

41

42

43

CFTC Regulation 23.410(c). The EBCR do not define the term “material confidential information” but permits
the parties to agree to the treatment of such information. Section 2.16 creates a basic agreement as to when
information will be deemed public that is generally consistent with market practice.

CFTC Regulation 23.431(d). The EBCR require SDs to disclose to CPs that they have the right to receive daily
marks to market with respect to cleared swaps from the relevant DCO. The relevant rules leave some ambiguity
as to whether an SD might be required to forward those marks to CPs who clear their swaps at a different FCM
if requested by the CP to do so. Because the SD would not have countractual privity or obligations to the CP
once the CP clears the transactions at an FCM, the CP agrees in Section 2.17 that it will get marks from its FCM
or DCO and aot from the 8D in such circumstances.

CFTC Regulation 23.431(d). The EBCR provide that daily “mid~market” marks must be provided as of the
close of business or such other time as the parties agree, but does not provide further guidance. Section 2.18
provides a clear baseline rule by establigshing that “close of business” means close of business on the previous
business day in the SD’s jurisdiction (as notified to the CP). The provision allows the parties fo agree otherwise
in writing.

CFTC Regulation 23.431(b). The EBCR provides CPs with the right to obtain scenaric analyses with respect fo
swaps that are not traded on a DCM or SEF prior to entering into those swaps. Section 2.19 is intended io
clarify that this is a pre-trade right only and that CP must specifically ask for a scemario analysis to avoid
confusion. This provision applies only to the pre-trade scenario analysis to which the CP is entitled under
applicable law. It does not affect any other scenario analysis that the SD provides. or agrees to provide, to the

CcP.
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Part V.

Part VI.

Part VII.

2.20.

221,

2.23.

Representation of a Hedging Entity ECP.

If CP is a Hedging Entity ECP, CP represents to SD (which representation is
deemed repeated as of the time of each Swap Transaction Event) that for so long
as CP remains a Hedging Entity ECP, each Swap entered into by it under the
Agreement will be entered into in connection with the conduct of CP’s business
or to manage the risk associated with an asset or liability owned or incurred or
reasonably likely to be owned or incurred by CP in the conduct of CP’s

business.™
Representation of a Hedging Individual ECP.

If CP is a Hedging Individual ECP, CP represents to SD (which representation is
deemed repeated as of the time of each Swap Transaction Event) that for so long
as CP remains a Hedging Individual ECP, each Swap entered into by it under the
Agreement, will be entered into in order to manage the risk associated with an
asset owned or liability incurred, or reasonably likely to be owned or incurred, by

Cp.®

Notifications by a Swap Dealer.

If applicable, SD hereby notifies CP that:

2.22. Scenario Analysis

a. If CP is not a Regulated Swap Entity, prior to any Swap Transaction Event
with respect to any Swap that is not “available for trading™ (as such term is
defined in the CFTC Regulations) on a DCM or SEF, CP can request, and
consult on the design of, a scenario analysis to allow CP to assess its
potential exposure in connection with such Swap. *°

Daily Mark

a. If CP is not a Regulated Swap Entity, CP has the right to receive the daily
mark for cleared Swaps originally executed by CP with SD from the

relevant DCO.*

# See Commodity Exchange Act Section la(18)(A)(v)(II) and related CFTC Regulations. For a CP that qualifies
as an ECP solely as a Hedging Entity ECP, this representation establishes that each swap it enters into with the
SD sausfies the conditions of its limited ECP status. See further explanation in the definition of “Hedging

Entity ECP.”

#  See Commodity Exchange Act Section 1a(18)(A)(xi)(1l) and related CFTC Regulations. For a natural person
who qualifies as an ECP solely as a Hedging Individual ECP, this representation establishes that each swap
he/she enters into with the SD satisfies the conditions of his/her limited ECP status. See further explanation in

the definition of “Hedging Individual ECP.”
% CFTC Regulation 23.431(b). This is a required notification under CFTC Regulation 23.431(b)(1)~(2).

% CFTE Regulation 23.431(d)(1). This is 3 required notification under CFTC Regulation 23.431(d)(1}.
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b. If CP is not a Regulated Swap Entity, SD hereby discloses to CP, in
respect of a daily mark for any uncleared Swap provided to CP by SD
pursuant to CFTC Regulation 23.431(d)(3)(ii), that:

1 the daily mark may not necessarily be a price at which either CP
or SD would agree to replace or terminate the Swap;

2. unless otherwise expressly agreed by the parties, calls for margin
may be based on considerations other than the daily mark
provided to CP; and

3. the daily mark may not necessarily be the value of the Swap that

is marked on the books of SD.*®

2.24. Clearing

a. If CP is a not a Regulated Swap Entity, with respect to any Swap entered
into between CP and SD under the Agreement that is subject to the
mandatory clearing requirements under Section 2(h) of the Commodity
Exchange Act, CP has the sole right to select the DCO at which the Swap
will be cleared.®

b. If CP is not a Regulated Swap Entity, with respect to any Swap entered
into between CP and SD under the Agreement that is not subject to the
mandatory clearing requirements under Section 2(h) of the Commodity
Exchange Act, CP may elect to clear such Swap and has the sole right to
select the DCO at which the Swap will be cleared.”

2.25. Special Entities

a. If CP is an employee benefit plan defined in Section 3 of ERISA that is
not subject to Title [ of ERISA, SD hereby notifies CP of its right to elect
to be treated as a special entity pursuant to CFTC Regulation 23.430(c).”’

48

49

50

51

CFTC Regulation 23.431(d)(3). The EBCR require the SDs to provide a daily “mid-market” mark that satisfies
certain regulatory requirements. While the EBCR acknowledge that this mark may be different than the mark
the SD uses for other purposes {including internal valuations and margin purposes}, it requires the SD to notify
CPs of that fact. This notice is meant to satisfy that regulatory duty.

CFTC Regulation 23.432(a). This is a required notification under CFTC Regulation 23.432(a).
CFTC Regulation 23.432(b). This is a required notification under CFTC Regulation 23.432(b).

CFTC Regulation 23.430(c). This is a required aotification under CFTC Regulation 23.430(c).
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Schedule 3 )
Institutional Suitability Safe Harbors for Non-Special Entities™

This DF Schedule 3 may be incorporated into an agreement between a Swap Dealer and any
other party that is not a Regulated Swap Entity or a Special Entity.

If the parties to an agreement have specified that this DF Schedule 3 shall be incorporated into
such agreement and any conditions to such incorporation set forth in such agreement have been
satisfied, this DF Schedule 3 shall be deemed to be a part of such agreement to the same extent
as if this DF Schedule 3 were restated therein in its entirety. If the party that is not a Regulated
Swap Entity or Special Entity has one or more Designated Evaluation Agents, this DF Schedule
3 will only be incorporated into an agreement if such party and each such Designated
Evaluation Agent have agreed to make the representations and agreements in this DF Schedule 3

that are applicable to it.””

Part L. Representations and Agreements Applicable if Counterparty Has One or

More Designated Evaluation Agents.34

3.1.  If (i) CP has designated one or more agents as Designated Evaluation Agents and
(i1) each such Designated Evaluation Agent has agreed in writing to make the
representations and agreements in Sections 3.1(b) and 3.1(c):

53

54

Under the EBCR, certain so-called “suitability” obligations are triggered when an SD makes a
“reconumendation” regarding a swap or a trading swategy or an offer to enter into a swap. Such obligations may
be satisfied through safe harbors available under the EBCR. DF Schedule 3 provides the representations and
agreements necessary to satisfy the safe harbor available for CPs who are not “special entities.” DF Schedule 3
is not relevant fo an agreement between an SD and another SD or a major swap participant, because SDs are not
subject to suitability requirements when transacting with such counterparties.

In the absence of a safe harbor, a dealer would need to conduct extensive due diligence in order to meet iis
regulatory obligations to understand the CP’s investment profile, trading objectives, ability to absorb potential
losses, etc. These enhanced diligence and compliance obligations for the SD could cause the parties to incur
increased time and costs prior to trading..

For a pawr of counterparties who have adhered to the August 2012 DF Protocol and exchanged Questionnaires,
this DF Schedule 3 will be incorporated into the agreements that are coverad by the Protocol if both parties have
elected to do so and are eligible to do so {i.e., this DF Schedule is optional under the Protoeot).

A CP that has one or more investment managers that have discretion to trade for the CP’s account may satisfy
the safe harbor by (i) representing that the CP has complied with policies and procedures designed to ensure that
gach investment manager is capable of evaluating swaps, and (11} having the investment manager represent that
it will exercise independent judgment in evaluation any swaps recommended by the SD. These representations
are provided in Part [ of this DF Schedule 3. A CP accomptlishes this by simply representing to the SD that
each imvesunent manager is a “Designated Evaluation Agent” {which may be accomplished through the
Protocol in the Questionnaire}. To satisfy the safe harbor, this DF Schedule then provides that sach Designated
Evaluation Agent must make the representations and agreements set forth in this Part I.

Please note that CP is not required to designate a “Designated Evaluation Agent” to enter into Schedule 3,
provided that CP can make the representations about itself in Part II of DF Schedule 3. In addition, please note
that the term “Designated Evaluation Agent” is defined to exclude an employee of the CP.
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a. CP represents to SD (which representation is deemed repeated by CP as of
the occurrence of each Swap Communication Event) that CP has complied
in good faith with written policies and procedures that are reasonably
designed to ensure that each of its Designated Evaluation Agents is
capable of evaluating Swap Recommendations (if any) of SD and making
trading decisions on behalf of CP;>

b. Each Designated Evaluation Agent represents to SD (which representation
is deemed repeated by such Designated Evaluation Agent as of the
occurrence of each Swap Communication Event involving such
Designated Evaluation Agent) that such Designated Evaluation Agent is
exercising  independent judgment in  evaluating all Swap
Recommendations (if any) of SD that are presented to it;”® and

Each Designated Evaluation Agent agrees to promptly notify SD in
writing in accordance with the Notice Procedures if any representations
made by such Designated Evaluation Agent in this DF Supplement
become incorrect or misleading in any material respect. For any
representation that would be incorrect or misleading in any material
respect if repeated on any date following the date on which the
representation was last repeated, the Designated Evaluation Agent shall
timely amend such representation by giving notice of such amendment to
SD in accordance with the Notice Procedures. Notwithstanding anything
in the Agreement to the contrary, a notification pursuant to this Section
3.1(c) shall be effective on the Notice Effective Date and the relevant
information or representation will be deemed amended as of such Notice

Effective Date.”’

o

d. CP represents (which representations are deemed repeated by CP as of the
occurrence of each Swap Communication Event) that it will exercise
independent judgment in consultation with a Designated Evaluation
Agent, in evaluating all Swap Recommendations (if any) of SD that are
presented to CP with respect to Swaps to be executed by CP on its own

behalf.

35

56

CETC Regulation 23.434(c)(1).

CFTC Regulation 23.434(b)(2). Note that Designated Evaluation Agents are only asked to represent that they
¢valuate swap recommendations presented to them and not to other persons or the underlying account. This is
to accommodate counterparties who may have multiple Designated Evaluation Agents who would not want to
make representations relating to swaps for which they are not responsible.

CFTC Regulation 23.402(d). This provision matches the language in Secticn 2.3 and is necessary tc ensure that
the SD may continue tc “reasonably” rely upon the representations of the Designated Evaluation Agent for sach
new trade.

AP
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Part II. Representations Ayplicable if Counterparty Does Not Have a Designated
Evaluation Agent.”

3.2.  If CP has not designated a Designated Evaluation Agent, CP represents to SD
(which representations are deemed repeated by CP as of the occurrence of each

Swap Communication Event) that:

a. CP has complied in good faith with written policies and procedures that
are reasonably designed to ensure that the persons responsible for
evaluating all Swap Recommendations (if any) regarding a Swap and
making trading decisions on behalf of CP are capable of doing so; and”

b. CP is exercising independent judgment in evaluating all Swap
Recommendations (if any).*

Part ITI. Disclosures of a Swap Dealer.

3.3.  SD hereby discloses to CP (which disclosure is deemed repeated by SD as of the
occurrence of each Swap Communication Event) that SD is acting in its capacity
as a counterparty and is not undertaking to assess the suitability of any Swap or
trading strategy involving a Swap for CP.*!

" This Part IT is primarily for use by CPs who will be making trading decisions mn-house or who do not wish to
designate their investment managers as “Designated Evaluation Agents.” This option has the benefit of
permitting the SD to discuss swaps directly with the CP.

*  CFTC Regulation 23.434(c)(1).
% CFTC Regulation 23.434(b)(2).
' CFTC Regulation 23.434(b)(3).



Schedule 4 )
Safe Harbors for Non-ERISA Special Entities™

This DF Schedule 4 may be incorporated into an agreement between a Swap Dealer and any
Special Entity that is not an ERISA Special Entity; provided that the Special Entity has one or
more Designated QIRs, each of whom agrees to the provisions of Part Il of this DF Schedule 4

that are applicable to it.

~

If the parties to an agreement have specified that this DF Schedule 4 shall be incorporated into
such agreement and any conditions to such incorporation set forth in such agreement have been
satisfied, this DF Schedule 4 shall be deemed to be a part of such agreement to the same extent
as if this DF Schedule 4 were restated therein in its entirety. This DF Schedule 4 will only be
incorporated into an agreement if the Special Entity and each Designated QIR have agreed to
make the representations and agreements in this DF Schedule 4 that are applicable to it.”

Part L. Representations of a Counterparty.

4.1.  CP represents to SD (which representations are deemed repeated by CP as of the
occurrence of each Swap Communication Event) that:

a. CP will not rely on Swap Recommendations (if any) provided by sD;*

b. CP will rely on advice from a Designated QIR;*

% Under the EBCR, certain so-called “suitability” obligations are triggered when an SD makes a
“recommendation” regarding a swap or a trading strategy or an offer to enter into a swap. Such obligations may
be satisfied through safe harbors available under the EBCR. DF Schedule 4 provides the representations and
agreements necessary to satisfy the safe harbor available for CPs who are “Non-ERISA special entities” (i.e,
special entites that are not subject to ERISA, such as federal agencies; states; municipalities: agencies,
instramentalities and corporations of a state or municipality; government benefit plans, endowments and other
employment benefit plans that are not subject to ERISA),

In the absence of a safe harbor, 2 dealer would need to conduct extensive due diligence in order to meet its
regulatory obligations to understand the CP’s investment profile, trading objectives, ability to absorb potential
losses, etc. These enhanced diligence and compliance obligations for the SD could cause the parties to incur
increased time and costs prior to trading. Under CFTC Regulation 23.450. an SD is obligated to make a
reasonable determination that a non-ERISA special entity has a “qualified independent representative” or “QIR”
meeting specified standards before trading with that counterparty. This DF Schedule provides representations
and agreements on which the 8D may rely to satisfy that obligation.

It should be noted that a recommendation to a special entity that mvolves a bespoke swap (i.e., one that has
been structured or “tailored” for the special entity) imposes upon the SD the duty to act “in the best interest” of
the special entity, This DF Schedule provides representations that create a safe harbor from those duties,
provided that the dealer counterparty and its personnel do not express an “opinion” about the advisability of
entering into the bespoke swap.

#  For a pair of counterparties who have adhered to the August 2012 DF Protocol and exchanged Questionnaires,
this DF Schedule 4 will be incorporated into the agreements that are covered by the Protocol i/ both parties have
elected to do so and are eligible 10 do so (i.e, this DF Schedule is optional under the Protocol), and each
Designated QIR has agreed to make the representations and agreements applicable to it.

% CFTC Regulation 23.440(b)(2)(ii)(A).
% CFTC Regulation 23.440(b)(2)(ii)(B).



Part I1.

Part III.

4.2.

4.3.

CP has complied in good faith with written policies and procedures
reasonably designed to ensure that each Designated QIR selected by CP
satisfies the applicable requirements of CFTC Regulation 23.450(b)(1),
and that such policies and procedures provide for ongoing monitoring of
the performance of such representative consistent with the requirements of
CFTC Regulation 23.450(b)(1);*® and

CP will exercise independent judgment in consultation with a Designated
QIR, in evaluating all Swap Recommendations (if any) of SD that are
presented to CP with respect to Swaps to be executed by CP on its own
behalf.

Disclosures of a Swap Dealer.

SD discloses to CP (which disclosures are deemed repeated by SD as of the
occurrence of each Swap Communication Event) that:

a.

b.

SD is not undertaking to act in the best interests ofCP;67 and

SD is acting in its capacity as a counterparty and is not undertaking to
assess the suitability of any Swap or trading strategy involving a Swap for
Cp.%

Representations and Agreements of a Designated QIR.”

Each Designated QIR represents to SD and CP (which representations are deemed
repeated by such Designated QIR as of the occurrence of each Swap
Communication Event involving such Designated QIR) that:

a.

Such Designated QIR has written policies and procedures reasonably
designed to ensure that the Designated QIR satisfies the applicable
requirements of CFTC Regulation 23.450(b)( 13"

Such Designated QIR is exercising independent judgment in evaluating all
Swap Recommendations (if any) of SD that are presented to it;”’

% CFTC Regulation 23.450(d)(1)(i); 23.434(c)(ii).

7 CFTC Regulation 23.440(b)(2)(iii).

% CFTC Regulation 23.434(b)(3).

¥ Note that this Schedule permits the special entity to designate multiple QIRs.
" CFTC Regulation 23.450(d)( 1)(ii)(A).

"' CFTC Regulation 23.434(b)(2).



-3 Unless such Designated QIR otherwise notifies SD in writing in
accordance with the Notice Procedures, which notification shall become
effective on the Notice Effective Date:”

1, Such Designated QIR is not and, within one year of representing
CP in connection with the Swap has not been, an “associated
person,” as such term is defined in Section l1a(4) of the
Commodity Exchange Act, of SD;"

2. There is no “principal relationship™ (as that term is defined in
CFTC Regulation 23.450(a)(1)) between the Designated QIR and
S D;74

3. Such Designated QIR (i) provides timely and effective disclosures
to CP of all material conflicts of interest that could reasonably
affect the judgment or decision making of such Designated QIR
with respect to its obligations to CP and (ii) complies with
policies and procedures reasonably designed to manage and
mitigate such material conflicts of interest;””

4. Such Designated QIR is not directly or indirectly, through one or
more persons, controlled by, in control of, or under common
control with SD;”® and

3. To the best of such Designated QIR’s knowledge, SD did not
refer, recommend, or introduce such Designated QIR to CP within
one year of such Designated QIR’s representation of CP in
connection with the Swap; and 7

d. Such Designated QIR is legally obligated to comply with the applicable
requirements of CFTC Regulation 23.450(b)(1) by agreement, condition
of employment, law, rule, regulation, or other enforceable duty.”®

72

73

75

76

77

CFTC Regulation 23.450(c). The following representations are intended to establish that the special entity’s
represenfative satisfies independence standards necessary to qualify as a QIR.

CFTC Regulation 23.450(c)(1).

CFTC Regulation 23.450(c)(2). Regulation 23 450(a)(1) provides that a *principal relationship™ means *“where
a swap dealer . . . is a principal of the representative of a Special Entity or the representative of a Special Entity
is a principal of the swap dealer.” Under CFTC Rsgulation 3.1, a “principal” generally means executive
officers, persons in charge of business units, board members, and persons/entities with ownership relationships
to the relevant entity,

CFTC Regulation 23.450(c)(3).

CFTC Regulation 23.450(c)(4).

CFTC Regulation 23.450(c)(5). Note that, to facilitate a QIR making these representations, clause (5) has been
qualified by a “knowledge” standard, even though the regulatory standard is not so qualified.

CFTC Regulation 23.450(d)(1)(ii)(C).

25



4.4.  Each Designated QIR agrees to promptly notify SD in writing in accordance with
the Notice Procedures if any representations made by such Designated QIR in this
DF Supplement become incorrect or misleading in any material respect. For any
representation that would be incorrect or misleading in any material respect if
repeated on any date following the date on which the representation was last
repeated, the Designated QIR shall timely amend such representation by giving
notice of such amendment to SD in accordance with the Notice Procedures.
Notwithstanding anything in the Agreement to the contrary, a notification
pursuant to this Section 4.4 shall be effective on the Notice Effective Date and the
relevant information or representation will be deemed amended as of such Notice

Effective Date.”®

79 s g - e = P
CFTC Regulation 23.402(d). This provision matches the language in Section 2.3 and is necessary to ensure that
the SD may continue to “reasonably” rely upon the representations of the Designated QIR for each new trade.
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Schedule 5
Safe Harbors for ERISA Special Entities (Option |

This DF Schedule 5 may be incorporated into an agreement between a Swap Dealer and an
ERISA Special Entity; provided that the ERISA Special Entity has one or more Designated
Fiduciaries, each of whom agrees to the provisions of Part IIl of this DF Schedule 5 that are
applicable to it. If the relevant Swap Dealer and ERISA Special Entity so agree, both DF
Schedule 5 and DF Schedule 6 may be incorporated into an agreement.

If the parties to an agreement have specified that this DF Schedule 5 shall be incorporated into
such agreement and any conditions to such incorporation set forth in such agreement have been
satisfied, this DF Schedule 5 shall be deemed to be a part of such agreement to the same extent
as if this DF Schedule 5 were restated therein in its entirety. This DF Schedule 5 will only be
incorporated into an agreement if the ERISA Special Entity and each Designated Fiduciary have
agg;eed to make the representations and agreements in this DF Schedule 5 that are applicable to

it
Part 1. Representations of a Counterparty.

5.1.  CP represents to SD (which representations are deemed repeated by CP as of the
occurrence of each Swap Communication Event) that:

% Under the EBCR. certain so-called “suitability” obligations are triggered when an SD makes a
“recommendation” regarding a swap or a frading strategy or an otfer to enter into a swap. Such obligations may
be satisfied through safe-harbors available under the EBCR. DF Schedule 5 provides the representations and
agreements necessary to satisfy the safe harbor available for counterparties who are “special entities” that are
subject to ERISA. DF Schedule 6 provides an alternative set of representations and agreements for such

counterparties.

It should be noted that under CFTC Regulation 23.440, a recommendation to a special entity that involves a
bespoke swap (i.e., one that has been structured or “tailored” for the special entity) imposes upon the SD the
duty to act “in the best interests” of the special entity. The EBCR provide two safe harbors for special entities
subject to ERISA. DF Schedule 6 provides representations that satisfy the conditions of the safe harber that is
available so long as the SD and its personnel do not express an “opinion” about the advisability of entering into
the bespoke swap. This DF Schedule 5, on the other hand, provides representations that satisfy the conditions
of the safe harbor that does not prohibit the expression of an opinion.

In the absence of g safe harbor, a dealer would need to conduct extensive due diligence in order fo meet its
regulatory obligations to understand the CP’s investment profile, trading objectives, ability to absorb potential
losses, etc. The obligations on the SD are further heightened in the case of recommendations of bespoke swaps.
These enhanced diligence and compliance obligations for the SD could cause the parties to incur increased time
and costs prior to trading.

Under CFTC Regulation 23.450, an SD is obligated to make a reasonable determination that an ERISA special
entity has an ERISA fiduciary before trading with that counterparty. This DF Schedule provides representations
and agreements on which the swap dealer may rely to satisfy that obligation.

" For a pair of counterparties who have adhered to the August 2012 DF Protocol and exchanged Questionnaires,
this DF Schedule § will be incorporated into the agreements that are covered by the Protocol jfboth parties have
elected to do so and are eligible to do so (e, this DF Schedule is optional under the Protocol), and each
Designated Fiduciary has agreed to make the representations and agreements applicable to it.
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Part I1.

5.2.

Each of its Designated Fiduciaries is a “fiduciary” as defined in Section 3
of ERISA and a Designated Fiduciary is responsible for representing CP
in connection with each Swap or trading strategy involving a Swap:® p

Either:**

ik CP will comply in good faith with written policies and procedures
reasonably designed to ensure that any recommendation CP
receives from SD materially affecting a Swap transaction is
evaluated by a Designated Fiduciary before the transaction
occurs; or”

2 Any recommendation CP receives from SD materially affecting a
Swap transaction will be evaluated by a Designated Fiduciary
before the transaction occurs; and®

CP will exercise independent judgment in consultation with a Designated
Fiduciary, in evaluating all Swap Recommendations (if any) of SD that are
presentxe;d to CP with respect to Swaps to be executed by CP on its own
behalf.™

Disclosures of a Swap Dealer.

SD discloses to CP (which disclosures are deemed repeated by SD as of the
occurrence of each Swap Communication Event) that:

a.

b.

SD is not undertaking to act in the best interests of CP;* and

SD is acting in its capacity as a counterparty and is not undertaking to
assess the suitability of any Swap or trading strategy involving a Swap for
ce™

> CFTC Regulations 23.440(b)(1)(i) and 23.450(d)(2). Note that this Schedule permits the special entity to
designate multiple fiduciaries.

¥ This provision, which comes directly from CFTC Regulation 23.440(b)(1)(iii), gives ERISA special entities the
option to satisfy the safe harbor requirements without having written policies and procedures.

% CFTC Regulation 23.440(b)(1)(iii)(A).

¥ CFTC Regulation 23.440(b)(1)(iii)(B).

% This representation is not explicitly required in the safe harbor, but is included to cover situations in which the
SD may be communicating about potential trades directly with a special entity rather than its fiduciary.

¥ CFTC Regulation 23.440(b)(2)(iii).
¥ CFTC Regulation 23.434(b)(3).



Part III.

5.3.

5.4.

Representations and Agreements of a Designated Fiduciary.

Each Designated Fiduciary represents to SD and CP (which representations are
deemed repeated by such Designated Fiduciary as of the occurrence of each Swap
Communication Event involving such Designated Fiduciary) that:

a. Such Designated Fiduciary is not relying on Swap Recommendations (if
any) provided by SD; and™

b. Such Designated Fiduciary is exercising independent judgment in

evaluating all Swap Recommendations (if any) of SD that are presented to
i

Each Designated Fiduciary agrees to promptly notify SD in writing in accordance
with the Notice Procedures if any representations made by such Designated
Fiduciary in this DF Supplement become incorrect or misleading in any material
respect. For any representation that would be incorrect or misleading in any
material respect if repeated on any date following the date on which the
representation was last repeated, the Designated Fiduciary shall timely amend
such representation by giving notice of such amendment to SD in accordance with
the Notice Procedures. Notwithstanding anything in the Agreement to the
contrary, a notification pursuant to this Section 5.4 shall be effective on the
Notice Effective Date and the relevant information or representation will be
deemed amended as of such Notice Effective Date.”’

¥ CFTC Regulation 23.440(b)(1)(ii). Nete that the safe harbor for ERISA special entities expressly requires that
this representation must come from the fiduciary rather than the special entity.
% CFTC Regulation 23.434(b)(2).

! CFTC Regulation 23.402(d). This provision matches the language in Section 2.3 and is necessary to ensure that
the dealer counterparty may continue to “reasonably” rely upon the representations of the Designated Fiduciary

for each new trade.
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Schedule 6
Safe Harbors for ERISA Special Entities (Option 2)

This DF Schedule 6 may be incorporated into an agreement between a Swap Dealer and an
ERISA Special Entity; provided that the ERISA Special Entity has one or more Designated
Fiduciaries, each of whom agrees to the provisions of Part III of this DF Schedule 6 that are
applicable to it. If the relevant Swap Dealer and ERISA Special Entity so agree, both DF
Schedule 5 and DF Schedule 6 may be incorporated into an agreement.

If the parties to an agreement have specified that this DF Schedule 6 shall be incorporated into
such agreement and any conditions to such incorporation set forth in such agreement have been
satisfied, this DF Schedule 6 shall be deemed to be a part of such agreement to the same extent
as if this DF Schedule 6 were restated therein in its entirety. This DF Schedule 6 will only be
incorporated into an agreement if the ERISA Special Entity and each Designated Fiduciary have
agreed to make the representations and agreements in this DF Schedule 6 that are applicable to

it?
Part L. Representations of a Counterparty.

6.1.  CP represents to SD (which representations are deemed repeated by CP as of the
occurrence of each Swap Communication Event) that:

*2 Under the EBCR, certain so-called “suitability” obligations are triggered when an SD makes a
“recommendation” regarding a swap or a trading strategy or an offer to enter into a swap. Such obligations may
be satisfied through safe harbors available under the EBRCR. DF Schedule 6 provides the representations and
agreements necessary to satisfy the safe harbor available for counterparties who are “special entities” that are
subject to ERISA. DF Schedule S provides an alternative set of representations and agrsements for such
counterparties. It should be noted that under CFTC Regulation 23.440, a recommendation fo a special entity
that involves a bespoke swap (i.e., one that has been structured or “tailored” for the special entity) imposes upon
the SD the duty to act “in the best interests” of the special entity. The EBCR provide two safe harbors for
special entities subject to ERISA. This DF Schedule 6 provides representations that satisfy the conditions of the
safe harbor that is available so long as the SD and its personnel do not express an “opinion” about the
advisability of entering into the bespokes swap. DF Schedule $, on the other hand, provides representations that
satisfy the conditions of the safe harbor that does not prohibit the expression of an opinion.

In the absence of a safe harbor, a dealer would need to conduct extensive due diligence in order to meet its
regulatory obligations to understand the CP’s investment profile, trading objectives, ability to absorb potential
losses, etc. The obligations on the SD are further heightened in the case of recommendations of bespoke swaps.
These enhanced diligence and compliance obligations for the SD could cause the parties to incur increased time
and costs prior to trading.

Under CFTC Regulation 23.450, an SD is obligated to make a reasonable determination that an ERISA special
entity has an ERISA fiduciary before trading with that counterparty. This DF Schedule provides representations
and agreements on which the swap dealer may rely to satisfy that obligation.

* For a pair of counterparties who have adhered to the August 2012 DF Protocol and exchanged Questionnaires,
this DF Schedule 6 will be incorporated into the agreements that are covered by the Protocol if'both parties have
elected to do sc and are eligible to do so (ie., this DF Schedule is optional under the Protocol), and each
Designated Fiduciary has agreed to make the representations and agreements applicable to it.

230-



Part 11.

Part II1.

6.2.

6.3.

6.4.

a. Each of its Designated Fiduciaries is a “fiduciary” as defined in Section 3

of ERISA;™
b. CP will not rely on recommendations (if any) provided by SD;»®
e. CP will rely on advice from a Designated Fiduciary; and”
d. CP will exercise independent judgment in consultation with a Designated

Fiduciary. in evaluating all Swap Recommendations (if any) of SD that are
presented to CP with respect to Swaps to be executed by CP on its own
behalf.

Disclosures of a Swap Dealer.

SD discloses to CP (which disclosures are deemed repeated by SD as of the
occurrence of each Swap Communication Event) that:

a. SD is not undertaking to act in the best interests of CP; and 77
b. SD is acting in its capacity as a counterparty and is not undertaking to
assess the suitability of any Swap or trading strategy involving a Swap for

Representations and Agreements of a Designated Fiduciary.

Each Designated Fiduciary represents to SD and CP (which representations are
deemed repeated by such Designated Fiduciary as of the occurrence of each Swap
Communication Event involving such Designated Fiduciary) that such Designated
Fiduciary is exercising independent judgment in evaluating all Swap
Recommendations (if any) of SD presented to i

Each Designated Fiduciary agrees to promptly notify SD in writing in accordance
with the Notice Procedures if any representations made by such Designated
Fiduciary in this DF Supplement have become incorrect or misleading in any
material respect. For any representation that would be incorrect or misleading in
any material respect if repeated on any date following the date on which the
representation was last repeated, the Designated Fiduciary shall timely amend
such representation by giving notice of such amendment to SD in accordance with

%  CFTC Regulation 23.450(d)(2). Note that this Schedule permits the special entity to designate multiple

fiduciaries.

% CFTC Regulation 23.440(b)(2)(ii)(A).
% CFTC Regulation 23.440(b)(2)(ii)(B).
7 CFTC Regulation 23.440(b)(2)(iii).

% CFTC Regulation 23.434(b)(3).

% CFTC Regulation 23.434(b)(2).
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the Notice Procedures. Notwithstanding anything in the Agreement to the
contrary, a notification pursuant to this Section 6.4 shall be effective on the
Notice Effective Date and the relevant information or representation will be
deemed amended as of such Notice Effective Date.'®

100 ; ; i ‘ : : .
CFTC Regulation 23.402(d). This provision matches the language in Section 2.3 and is necessary to ensure that
the SD may continue to “reasonably” rely upon the representations of the Designated Fiduciary for each new

trade.
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International Swaps and Derivatives Association, Inc.

ISDA AUGUST 2012 DF TERMS AGREEMENT'

dated @S OF ......oeeeeeeeeeeceeeee et

Annotated in Red as of April 11, 2013

THE ANNOTATIONS AND INSTRUCTIONS IN THIS DOCUMENT DO NOT PURPORT TO BE AND
SHOULD NOT BE CONSIDERED A GUIDE TO OR AN EXPLANATION OF ALL RELEVANT ISSUES
IN CONNECTION WITH YOUR CONSIDERATION OF THE ISDA AUGUST 2012 DF PROTOCOL OR
THE RELATED DOCUMENTS. PARTIES SHOULD CONSULT WITH THEIR LEGAL ADVISERS AND
ANY OTHER ADVISERS THEY DEEM APPROPRIATE AS PART OF THEIR CONSIDERATION OF
THE PROTOCOL PRIOR TO ADHERING TO THE PROTOCOL. ISDA ASSUMES NO
RESPONSIBILITY FOR ANY USE TO WHICH ANY OF ITS DOCUMENTATION OR OTHER

DOCUMENTATION MAY BE PUT.

wish to apply certain provisions of the ISDA August 2012 DF Supplement published on August 13, 2012 by the
International Swaps and Derivatives Association, Inc. (the “DF Supplement”) to their trading relationship in respect
of Swaps (as defined in the DF Supplement) that are not otherwise governed by such provisions and that are
between the parties hereto and/or third parties for whom they execute such Swaps, as further described below.

Accordingly, the parties agree as follows:—

Parties may enter into the DF Terms Agreement, and select the provisions of the DF Supplement they wish to
incorporate therein, by participating in the ISDA August 2012 DF Protocol or by entering into this agreement
on a “bilateral” basis, A party wishing to use the DF Protocol to enter into the DF Terms Agreement may do so
in the same manner that it uses the DF Protocol to supplement its existing written agreements, i.e., by
exchanging Questionnaires with another protocol participant who wishes to enter into a DF Terms Agreement.
For further detail on the mechanics of entering inte a DF Terms Agreement, see Question 10 of Part III of the
Questionnaire and the annotations thereto and the Protocol Agreement at Sections [(b) and 4 and the

annotations thereto.

(&)

Insert name of each Executing Party (including “as agent for [name of DF Terms Principal]” if applicable).

Copyright © 2013 by International Swaps and Derivatives Association, [nc.



(a)

Use and Scope of this Agreement’

Each party executing this ISDA August 2012 DF Terms Agreement, including any Annex hereto, (the
“Agreement”) is doing so on behalf of itself or on behalf of a third party, in either case with respect to
Covered Swaps (as defined below). Each party executing this Agreement is referred to herein as an
“Executing Party.” The party on behalf of whom the Executing Party is executing this Agreement is
referred to herein as a “DF Terms Principal.” For the avoidance of doubt, (i) a party that executes this
Agreement as agent on behalf of a third-party DF Terms Principal will be understood to be the Executing
Party for that DF Terms Principal and (ii) a party that executes this Agreement on its own behalf will be
understood to be both a DF Terms Principal and the Executing Party for itself as DF Terms Principal.*

This DF Terms Agreement serves the limited purpose of allowing parties to apply selected provisions of the DF
Supplement to their trading relationship in respect of swaps, irrespective of whether or not such relationship is
governed by an existing written agreement. Like the DF Supplement, the DF Terms Agreement is designed to
be used by any pair of parties, provided that at least one of the parties is a swap dealer.

This DF Terms Agreement is 2 “bare-bones” agreement that (i) sets forth its intended scops, (ii} provides that
the parties thereto automatically agree to incorporate DF Schedules 1 and 2 into such agreement, (iif) allows the
parties thereto to elect to incerporate DF Schedules 3 through 6, and (iv) includes basic representations,
governing law, address for notices and other basic contract provisions.

Parties should consider entering into a DF Terms Agreement if at least one of them is a swap dealer and either
of the following circumstances apply:

{a) the parties may execute swaps that are not governed by an existing TSDA Master Agreement, an
execution agreement (such as the FIA Swaps Execution Agreement} or other written agreement
between the parties, including swaps that are executed by a party to be cleared or swaps that are
exscuted to be “given up” to a third-party derivatives dealer er “prime broker,” or

{(b) the parties may not have yet entered into an ISDA Master Agreement or other written agreement, but
would like to begin offering or entering into swaps, including swaps to be documented on “long-form

confirmations.”

Alsc, m parts of the foreign exchange market it is common for trades to not be documented under master
agreements. In these cases and others, the DF Terms Agreement would allow for the swaps to be covered by
the relevant provisions of the DF Supplement.

Parties should be aware that the DF Terms Agreement, on its own, would not satisfy the requirements of CFTC
Regulation 23.504, which requires “swap trading relationship documentation™ between the parties to a Swap. In
the ISDA March 2013 DF Protocol, parties can slect to 2nfer into a deemed ISDA Master Agreement that would
serve to satisfy the requirements of Regulation 23.504 for swaps not otherwise governed by master agrsemenis.
Regulation 23.504 is scheduled to go into effect on july 1, 2013,

Like the other components of the DF Protocol, the DF Terms Agreement differentiates between the parties that
make the representations and agreements provided in the DF Supplement (such parties are cailed “DF Terms
Principals” in this DF Terms Agreement), and parties that may execute the DF Terms Agrsement as agents for
those parties. The DF Terms Agreement is drafted according to the principle that the party who executes the
DF Terms Agreement {whether through the DF Protocol or on a bilateral basis) is the party that may execute
swaps covered by its terms. To address situations where an investment manager or other third party agent will
execute swaps on behalf of a client, the relevant agent should execute the DF Terms Agreement as agent for the
relevant party. This may be done via the Protocol by such agent delivering a Questionnaire as “PCA Agent.”
To address situations where a party will execute swaps on its own behalf, that party should execute the DF
Terms Agreement. This may be done via the Protocol by such party delivering a Questionnaire as “PCA
Principal.”
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(b)

(a)

(b

3.

(a)

This Agreement will apply to the trading relationship between DF Terms Principals in respect of all
Covered Swaps executed, or proposed to be executed, by the Executing Parties on behalf of those DF
Terms Principals. “Covered Swap” means any Swap that is (i) executed, or is proposed to be executed, by
the Executing Parties on behalf of their respective DF Terms Principals, (ii) either (A) a Swap between the
DF Terms Principals, or (B) a Swap between a DF Terms Principal (the “Remaining Principal”) and a
third party derivatives dealer (the “Prime Broker”) entered into pursuant to an arrangement between the
Remaining Principal and the Prime Broker permitting the Remaining Principal and the Executing Party for
the other DF Terms Principal to negotiate and/or execute Swaps between the Remaining Principal and the
Prime Broker (any such swap, a “Prime Covered Swap”), and (iii) not governed by an existing written
agreement executed by the Executing Parties on behalf of their respective DF Terms Principals that
incorporates provisions of the DF Supplement.

Incorperation of the DF Supplement

Automatic Incorporation. Subject to Section 3 of this Agreement, Schedules 1 and 2 of the DF
Supplement are incorporated to the same extent as if each such schedule were restated herein in its entirety.

Elective Incorporation. The DF Terms Principals may also agree to incorporate Schedules 3. 4, 5 and/or 6
of the DF Supplement herein by specifying in an Annex hereto that any one or more of such Schedules of
the DF Supplement will be incorporated herein. Subject to Section 3 of this Agreement, each such
Schedule of the DF Supplement that the parties elect to incorporate herein will be incorporated to the same
extent as if each such Schedule were restated herein in its entirety.

Modification and Interpretation of the DF Supplement

The DF Terms Principals agree that the DF Supplement will be deemed amended tor the purposes ot any

transactions in Prime Covered Swaps, as follows:

(b)

(1) Swap Transaction Event. The definition of “Swap Transaction Event” is hereby amended by

replacing the term “Swap” each time it appears therein with the term “Prime Covered Swap.”

(ii)  Agreement to Provide Information. Section 2.4 of the DF Supplement is hereby amended by

replacing the term “Swap” therein with the term “Prime Covered Swap.”

(ii) Material Confidential Information. Subsection b. of Section 2.15 of the DF Supplement is hereby

amended by adding “or Prime Broker” immediately following the term “CP” therein.

(iv)  Daily Marks. Section 2.18 of the DF Supplement is hereby amended by adding “or Prime Broker”

immediately following the term “CP” in the second line thereof.

) Suitability. Section 3.3, subsection b. of Section 4.2, subsection b. of Section 5.2 and subsection b. of

Section 6.2 are each hereby amended by replacing the term “Swap” each time it appears therein with
the term “Prime Covered Swap.”

The DF Terms Principals agree that for the purposes of applying any provision of the DF Supplement to a
transaction in Covered Swaps, the provisions of the DF Supplement will be construed so that such
provisions will apply to such parties to the same extent, and will have the same effect, for all Covered
Swaps. including Prime Covered Swaps, notwithstanding the fact that a Prime Covered Swap will not be a
Swap between such parties. The DF Terms Principals also agree that for the purposes of this Agreement
any reference in the DF Supplement to a Swap under the Agreement (as defined in the DF Supplement)
will be construed to be a reference to a Covered Swap.
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(a)

(b)

Representations

DF Terms Principal Representations. Each DF Terms Principal makes the following representations

®

(i)

(iii)

iv)

)

(which representations will be deemed to be repeated by each DF Terms Principal on each date on which a
Covered Swap is executed):

Status. It is duly organized and validly existing under the laws of the jurisdiction of its organization or
incorporation and, if relevant under such laws, in good standing;

Powers. Tt has the power to execute this Agreement and any other documentation relating to this
Agreement to which it is a party, to deliver this Agreement and any other documentation relating to
this Agreement that it is required by this Agreement to deliver and to perform its obligations under this
Agreement and has taken all necessary action to authorize such execution, delivery and performance;

No Violation or Conflict. Such execution, delivery and performance do not violate or conflict with
any law applicable to it, any provision of its constitutional documents, any order or judgment of any
court or other agency of government applicable to it or any of its assets or any contractual restriction
binding on or affecting it or any of its assets;

Consents. All governmental and other consents that are required to have been obtained by it with
respect to this Agreement have been obtained and are in full force and effect and all conditions of any

such consents have been complied with: and

Obligations Binding. Its obligations under this Agreement constitute its legal, valid and binding
obligations, enforceable in accordance with their respective terms (subject to applicable bankruptcy,
reorganization, insolvency, moratorium or similar laws affecting creditors’ rights generally and
subject, as to entorceability, to equitable principles of general application (regardless ot whether
enforcement 18 sought in a proceeding in equity or at law)).

Executing Party Representations. Each Executing Party executing this Agreement as agent on behalf of a
third-party DF Terms Principal, if any, makes the following representations (which representations will be
deemed to be repeated by each Executing Party on each date on which a Covered Swap is executed):

@

(i)

(iii)

@iv)

v)

Status. 1t is duly organized and validly existing under the laws of the jurisdiction of its organization or
incorporation and, if relevant under such laws, in good standing;

Powers. It has the power to execute this Agreement and any other documentation relating to this
Agreement on behalf of the DF Terms Principal in respect of whom it has executed this Agreement, to
deliver this Agreement and any other documentation relating to this Agreement that it is required by
this Agreement to deliver and to perform its obligations under this Agreement and has taken all
necessary action to authorize such execution, delivery and performance, in each case. on behalf of the
DF Terms Principal in respect of whom it has executed this Agreement;

Neo Vielation or Conflict. Such execution, delivery and performance do not violate or conflict with
any law applicable to it, any provision of its constitutional documents, any order or judgment of any
court or other agency of government applicable to it or any of its assets or any contractual restriction
binding on or affecting it or any of its assets;

Consents. All governmental and other consents that are required to have been obtained by it with
respect to this Agreement have been obtained and are in full force and effect and all conditions of any
such consents have been complied with; and

Obligations Binding. Its obligations under this Agreement counstitute its legal, valid and binding

obligations, enforceable in accordance with their respective terms (subject to applicable bankruptcy,
reorganization, insolvency, moratorium or similar laws affecting creditors’ rights generally and
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5.

subject, as to enforceability, to equitable principles of general application (regardless of whether
enforcement is sought in a proceeding in equity or at law)).

Agreements

Each DF Terms Principal and each Executing Party executing this Agreement as agent on behalf of a third-party DF
Terms Principal, if any, agrees that, so long as either party has or may have any obligation under this Agreement:—

(a)

(b)

(a)

(b)

(d)

(e)

(H

(a)

(@)

Maintain Authorizations. Tt will use all reasonable efforts to maintain in full force and effect all consents
of any governmental or other authority that are required to be obtained by it with respect to this Agreement
and will use all reasonable efforts to obtain any that may become necessary in the future.

Comply with Laws. 1t will comply in all material respects with all applicable laws and orders to which it
may be subject if failure so to comply would materially impair its ability to perform its obligations under

this Agreement.

Miscellaneous

Inconsistency. In the event of any inconsistency between the provisions of the Annex and the provisions
of this Agreement, the Annex will prevail.

Entire Agreement. This Agreement constitutes the entire agreement and understanding of the parties with
respect to its subject matter. Each of the parties acknowledges that in entering into this Agreement it has
not relied on any oral or written representation, warranty or other assurance (except as provided for or
referred to in this Agreement) and waives all rights and remedies which might otherwise be available to it
in respect thereof, except that nothing in this Agreement will limit or exclude any liability of a party for

fraud.

Amendments. An amendment, modification or waiver in respect of this Agreement will only be effective if
in writing (including a writing evidenced by a facsimile transmission or by any other means acceptable to
the parties) and executed by each of the parties or confirmed by an exchange of telexes, by an exchange of
electronic messages on an electronic messaging system or by any other means acceptable to the parties.

Counterparts. This Agreement (and each amendment, modification and waiver in respect of it) may be
executed and delivered in counterparts (including by facsimile transmission, by electronic messaging
system or by any other means acceptable to the parties), each of which will be deemed an original.

No Waiver of Rights. A failure or delay in exercising any right, power or privilege in respect of this
Agreement will not be presumed to operate as a waiver, and a single or partial exercise of any right, power
or privilege will not be presumed to preclude any subsequent or further exercise, of that right, power or
privilege or the exercise of any other right, power or privilege.

Headings. The headings used in this Agreement are for convenience of reference only and are not to affect
the construction of or to be taken into consideration in interpreting this Agreement.

Notices

Effectiveness. Any notice or other communication in respect of this Agreement may be given in any
manner described below, or in any other mauner agreed by the parties, to the address or number or in

accordance with the electronic messaging system or e-mail or other details provided (in an Annex or
otherwise) and will be deemed effective as indicated:—

if in writing and delivered in person or by courier, on the date it is delivered;
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(if) it sent by facsimile transmission, on the date it is received by a responsible employee of the recipient
in legible form (it being agreed that the burden of proving receipt will be on the sender and will not be
met by a transmission report generated by the sender’s facsimile machine);

(i) it sent by certified or registered mail (airmail, if overseas) or the equivalent (return receipt requested),
on the date it is delivered or its delivery is attempted;

(iv)  if sent by electronic messaging system, on the date it is received;
(v)  if sent by e-mail, on the date it is delivered; or

(vi)  if sent by any other means agreed by the parties, on the date determined in accordance with the
relevant agreement of the parties;

unless the date of that delivery (or attempted delivery) or that receipt, as applicable, is not a Local Business
Day or that communication is delivered (or attempted) or received. as applicable, after the close of business

on a Local Business Day, in which case that communication will be deemed given and effective on the first
following day that is a Local Business Day.

(b) Change of Details. Either party may by notice to the other change the address, telex or facsimile number
or electronic messaging system, e-mail or other notice details at which notices or other communications are

to be given to it.

8. Governing Law and Jurisdiction

(a) Governing Law. This Agreement will be governed by and construed in accordance with the laws of the
State of New York (without reference to choice ot law doctrine).

(b) Jurisdiction. With respect to any suit, action or proceedings relating to any dispute arising out of or in
connection with this Agreement (“Proceedings”), each party:

(i) irrevocably submits to the non-exclusive jurisdiction of the courts of the State of New York and the
United States District Court located in the Borough of Manhattan in New York City;

(i)  waives any objection which it may have at any time to the laying of venue of any Proceedings brought
in any such court, waives any claim that such Proceedings have been brought in an inconvenient forum

and further waives the right to object, with respect to such Proceedings, that such court does not have
any jurisdiction over such party; and

(i)  agrees, to the extent permitted by applicable law, that the bringing of Proceedings in any one or more
jurisdictions will not preclude the bringing of Proceedings in any other jurisdiction.

9. Definitions
As used 1n this Agreement:—
“Agreement” has the meaning specified in Section |.

“Annex” means any annex or other agreement in writing between the parties that supplements or amends this
Agreement.

“Covered Swap” has the meaning specitied in Section I.

“DF Supplement” has the meaning specified in the preamble.
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“DF Terms Principal” has the meaning specified in Section 1.

“electronic messages” does not include e-mails but does include documents expressed in markup languages, and
“electronic messaging system™ will be construed accordingly.

“Executing Party” has the meaning specified in Section 1.

“law” includes any treaty, law, rule or regulation (as modified, in the case of tax matters. by the practice of any
relevant governmental revenue authority), and “unlawful” will be construed accordingly.

“Local Business Day” means a day on which commercial banks are open for general business (including dealings in
foreign exchange and foreign currency deposits) in the place specified in the address for notice provided by the

recipient.

“Prime Broker” has the meaning specified in Section 1.
“Prime Covered Swap” has the meaning specified in Section 1.
“Proceedings” has the meaning specified in Section 8.

“Remaining Principal’” has the meaning specified in Section 1.

- ISDA® 2012



IN WITNESS WHEREOF the parties have executed this Agreement with effect from the date specified on the first
page of this Agreement.

If Executing Party is executing this Agreement as agent on behalf of a third-party DF Terms Principal, it must
execute this Agreement below to make the representations and agreements applicable to it as Executing Party in

Sections 4(b) and 5 of this Agreement:

Insert name of each Executing Party (including “as agent tor [name of DF Terms Principal]” if applicable).
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ISDAs

International Swaps and Derivatives Association, Inc.

ANNEX
to the
ISDA AUGUST 2012 DF TERMS AGREEMENT

i in-e 6 1 S ORRSI PR  ——

DEIWEB ivscuvvorsissssnsunsstssusssssssmsssssssom mutssasensnnsissnmsnnasiasn 2T
(“Party A”) (“Pany B’])

Part 1. Incorporation of the DF Supplement.

[Schedule[s] [3][4][S] and/or [6] of the DF Supplement [is][are] incorporated into the Agreement.]” [No additional
Schedule of the DF Supplement is incorporated into this Agreement.]

Part 2. Address for Notices.
For the purpose of Section 7 of this Agreement:—

Address for notices or communications to Party A:—

Electronic Messaging System Details:

Specific InStuCtions:

% Insert name of each Executing Party (including “as agent for [name of DF Terms Principal]” if applicable).

7 Ifthe parties agree to incorporate Schedule 3 and the non-swap dealer party hereto has identitied one or more Designated
Evaluation Agents, the non-swap dealer party hereto must cause each of its Designated Evaluation Agent to execute this
Annex. If the parties agree to incorporate Schedule 4, the non-swap dealer party hereto mmust cause each of its Designated
QIRs to execute this Annex. If the parties agree to incorporate Schedule 5 and/or 6, the non-swap dealer party hereto must

cause each of its Designated Fiduciaries to execute this Annex.
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Address for notices or communications to Party B:—

Electronic Messaging System Details:

Specific InStUCHOnS:

ISDA® 2012



IN WITNESS WHEREOQF the parties have executed this document with effect from the date specified on the first
page of this document.

By executing this Annex on the relevant signature block below, the signatory agrees to make the representations and
agreements applicable to it in the relevant Schedule of the DF Supplement:

[INSERT FULL LEGAL NAME OF DESIGNATED EVALUATION AGENT],’ solely as [Party B]’s'” Designated
Evaluation Agent and solely to make the representations and agreements applicable to it as Designated
Evaluation Agent in Schedule 3 of the DF Supplement.

By:

Name:
Title:

[INSERT FULL LEGAL NAME OF DESIGNATED QIR]," solely as [Party B]’s'* Designated QIR and solely with
respect to the representations and agreements applicable to it as Designated QIR in Schedule 4 of the DF

Supplement.

By:

Name:
Title:

¥ Insert name of each Executing Party (including “as agent for [rame of DF Terms Principal]” if applicable).

’  Append additional signature blocks or add signature pages as necessary if the non-swap dealer party to this Agreement has
multiple Designated Evaluation Agents.

‘" This should be a reference to the non-swap dealer party to this Agreement.

" Append additional signature blocks or add signature pages as necessary if the non-swap dealer party to this Agreement has
multiple Designated QIRs. ’

"2 This should be a reference to the non-swap dealer party to this Agreement.
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[INSERT FULL LEGAL NAME OF FIDUCIARY," solely as [Party B]’s'* Designated Fiduciary and solely with
respect the representations and agreements applicable to it as Designated Fiduciary in Schedule 5 and/or 6, as
applicable, of the DF Supplement.

By:

Name:
Title:

1 Append additional signature blocks or add signature pages as necessary if the non-swap dealer party to this Agreement has
multiple Designated Fiduciaries.

' This should be a reference to the non-swap dealer party to this Agreement.
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International Swaps and Derivatives Association, Inc.

ADDENDUM II'
TO
ISDA AUGUST 2012 DF PROTOCOL QUESTIONNAIRE.

published on February 22, 2013
by the International Swaps and Derivatives Association, Inc.
Annotated in Red as of April 11, 2013

THE ANNOTATIONS AND INSTRUCTIONS IN THIS DOCUMENT DO NOT PURPORT TO BE AND
SHOULD NOT BE CONSIDERED A GUIDE TO OR AN EXPLANATION OF ALL RELEVANT ISSUES
IN CONNECTION WITH YOUR CONSIDERATION OF THE ISDA AUGUST 2012 DF PROTOCOL OR
THE RELATED DOCUMENTS. PARTIES SHOULD CONSULT WITH THEIR LEGAL ADVISERS AND
ANY OTHER ADVISERS THEY DEEM APPROPRIATE AS PART OF THEIR CONSIDERATION OF
THE PROTOCOL PRIOR TO ADHERING TO THE PROTOCOL. ISDA ASSUMES NO
RESPONSIBILITY FOR ANY USE TO WHICH ANY OF ITS DOCUMENTATION OR OTHER

DOCUMENTATION MAY BE PUT.

Instructions: This Addendum II provides information needed by Swap Dealers to satisfy
additional regulatory provisions under the Commodity Exchange Act and CFTC Regulations. As
Surther described below, this Addendum Il is intended to be used to supplement information and

! This Addendum is intended to address certain provisions of the following final rules:
CFTC, Final Rule, Business Conduct Standards for Swap Dealers and Major Swap Participants With
Counterparties, 77 Fed. Reg. 9734 (Feb. 17, 2012).
CFTC, Final Rule, Clearing Requirement Determination Under Section 2(h) of the CEA, 77 Fed. Reg. 74284
(Dec. 13, 2012).
CFTC, Final Order, Final Exemptive Order Regarding Compliance with Certain Swaps Regulations, 78 Fed.
Reg. 858 (Jan. 7, 2013).

CFTC, Final Rule, Further Definition of “Swap Dealer,” “Security-Based Swap Dealer.” “Major Swap
Participant,” “Mujor Security-Based Swap Participant” and “Eligible Contract Participant,” 77 Fed. Reg.
30596 (May 23, 2012).

CFTC, Final Rule, Swap Transaction Compliance and Implementation Schedule: Clearing Requirement Under
Section 2(h) of the CEA, 77 Fed. Reg. 44441 (July 30, 2012).

Copyright © 2013 by International Swaps and Derivatives Association, Inc.



representations provided in respect of a PCA Principal in the ISDA August 2012 DF Protocol
Questionnaire (the “Questionnaire”) and the Amended and Restated Addendum I to the
Questionnaire. For the avoidance of doubt, the delivery of, or the failure to deliver, this
Addendum IT will not affect the status of (i) any two PCA Principals as Matched PCA Parties, or
(1i) such parties’ (a) Questionnaires as Matched Questionnaires or (b) Protocol Covered
Agreements as Matched PCAs.

Section 1. Definitions: References in this Addendum II to the following terms shall have

the following meanings.

“Additional Pre-Trade Mark Tramsaction” means a transaction (other than a Covered Forex
Transaction or Covered Derivative Transaction) for which the CFTC provides no-action or other
relief from CFTC Regulation 23.431(a)(3) that is based, in whole or in part, upon the agreement
of a party that a Swap Dealer counterparty need not disclose pre-trade mid-market marks.

“BIS 13 Currencies” refer to one of the following currencies: US dollar, Euro, Japanese yen,
Pound sterling, Australian dollar, Swiss franc, Canadian dollar, Hong Kong dollar, Swedish
krona, New Zealand dollar, Singapore dollar, Norwegian krone and Mexican peso.”

“Category 2 Entity” means a “Category 2 Entity” as defined in CFTC Regulation 50.25(a).’
“CFTC Interim Order U.S. Person” means a person who is any of the following:
(i) A natural person who is a resident of the United States;

(i) A corporation, partnership, limited liability company, business or other trust,
association, joint-stock company, fund or any form of enterprise similar to
any of the foregoing, in each case that is (A) organized or incorporated under
the laws of a state or other jurisdiction in the United States or (B) effective
as of April 1, 2013 for all such entities other than funds or collective
investment vehicles, having its principal place of business in the United

States;

? CFTC Letter No. 12-42, at text accompanying n. 4 (citing Bank for International Settlements, 2010 BIS
Triennial Central Bank Survey, Report on global foreign exchange market activity in 2010 12 (Dec. 2010),
available at hitp://www .bis.org/publ/rpfxf10t.pdf).

*  CFTC Regulation 50.25 defines a Category 2 Entity as a Commodity Pool; a private fund as defined in section
202(a) of the Investment Advisers Act of 1940 other than an Active Fund; or a person predominantly engaged
in activities that are in the business of banking, or in activities that are financial in nature as defined in section
4(k) of the Bank Holding Company Act of 1956, provided that, in each case, the entity is not a third-party
subaccount. See 77 Fed. Reg. 44441, 44445-46 & 44456 (July 30, 2012).




(iii) A pension plan for the employees, officers or principals of a legal entity
described in (ii) above, unless the pension plan is primarily for foreign
employees of such entity;

(iv) An estate of a decedent who was a resident of the United States at the time
of death, or a trust governed by the laws of a state or other jurisdiction in the
United States if a court within the United States is able to exercise primary
supervision over the administration of the trust; or

(v)  An individual account or joint account (discretionary or not) where the
beneficial owner (or one of the beneficial owners in the case of a joint
account) is a person described in (1) through (iv) above.”

“Covered Derivative Transaction” means a transaction for which real-time tradeable bid and
offer prices are available electronically, in the marketplace, to PCA Principal (if such transaction
is executed prior to the issuance of final CFTC Regulations governing the registration of swap
execution facilities, subject to any compliance implementation period contained therein) or for
which real-time executable bid and offer prices are available on a designated contract market or
swap execution facility (if such transaction is executed subsequent to the issuance of final CFTC
Regulations governing the registration of swap execution facilities, subject to any compliance
implementation period therein), and that is: (i) an untranched credit default swap referencing the
on-the-run and most recent off-the-run series of the following indices: CDX.NA.IG 5Y,
CDX.NA.HY 5Y, iTraxx Europe 5Y and iTraxx Europe Crossover 5yr; or (ii) an interest rate
swap (A) in the “fixed-for-floating swap class” (as such term is used in CFTC Regulation
50.4(a)) denominated in USD or EUR, (B) for which the remaining term to the scheduled
termination date is no more than 30 years, and (C) that has specifications set out in CFTC

Regulation 50.4.°

“Covered Forex Transaction” means a transaction for which real-time tradeable bid and offer
prices are available electronically, in the marketplace, to PCA Principal, and that is: (1) a “foreign
exchange forward” or “foreign exchange swap,” as defined in Sections 1a(24) and 1a(25) of the
Commodity Exchange Act. respectively, that, by its terms, is physically settled, where each
currency is one included among the BIS 13 Currencies, and where the transaction has a stated
maturity of one year or less; or (il) a vanilla foreign exchange option that, by its terms, is
physically settled, where each currency is one included among the BIS 13 Currencies, and where
the option has a stated maturity of six months or less.®

78 Fed. Reg. 858, 879 (Jan. 7, 2013).
> CFTC Letter No. 12-58.
®  CFTC Letter No. 12-42.



“Covered Swaps” means the certain interest rate and credit default swaps in respect of which the
CFTC issued a mandatory clearing determination on December 13, 20127

Capitalized terms used but not otherwise defined in this Addendum II shall have the meanings
assigned to such terms in the Questionnaire and Addendum I thereto.

" 77 Fed. Reg. 74284 (Dec. 13, 2012).



Section 2. Elections Not to Receive Disclosure of Pre-Trade Mid-Market Marks.*

CFTC Regulation 23.431(a)(3) requires a Swap Dealer to disclose pre-trade mid-market marks
to a counterparty. As of the date of this Addendum II. the CFTC has issued conditional relief
JSrom such requirement for Covered Forex Transactions and Covered Derivatives Transactions.
The CFTC may issue conditional relief in the future for other types of transactions.

CFTC Letter No. 12-42 and CFTC Letter No. 12-58 provide that Swap Dealers will not be
required to disclose pre-trade mid-market marks in connection with any Covered Forex
Transactions or Covered Derivatives Transactions, respectively, provided that PCA Principal
agrees in advance, in writing, that the Swap Dealer need not disclose a pre-trade mid-market
mark. Protocol Participants may elect to satisfy the conditions set forth in these no-action letters
Sfor PCA Principals by responding “Yes” to questions (a) and (b) below.

Protocol Participants may answer “Yes” to the question in paragraph (c) of this Section 2 to
agree in advance that Swap Dealers will not be required to disclose pre-trade mid-market marks
in connection with any Additional Pre-Trade Mark Transaction.

To answer the following question, complete column 31 of the relevant row of the PCA Principal
Answer Sheet by inserting a “Yes” or a “No,” as appropriate:

(a) Does PCA Principal agree that its Swap Dealer counterparty need not disclose
pre-trade mid-market marks in respect of any Covered Forex Transaction?

To answer the following question, complete column 32 of the relevant row of the PCA Principal
Answer Sheet by inserting a “Yes” or a “No,” as appropriate:

(b) Does PCA Principal agree that its Swap Dealer counterparty need not disclose
pre-trade mid-market marks in respect of any Covered Derivative
Transaction?

To answer the following question, complete column 33 of the relevant row of the PCA Principal
Answer Sheet by inserting a “Yes” or a “No,” as appropriate:

(c) Does PCA Principal agree that its Swap Dealer counterparty need not disclose
pre-trade mid-market marks in respect of any Additional Pre-Trade Mark

Transaction?
Section 3. Additional PCA Principal Status Representations and Elections: U.S. Person.

Protocol Participants are asked to provide the following information to assist Swap Dealers in
determining compliance with certain CFTC regulations in light of the CFTC’s Exemptive Order
dated December 21, 2012, defining the term “U.S. Person” on an interim basis.’

¥ CFTC Regulation 23.431(a)(3). In certain fast-moving markets, the requirement to provide a pre-trade mid-
market mark could limit the ability of the SD to execute a CP’s frade on a timely basis. Agreeing to waive the
disclosure requirement in the circumstances covered by the CFTC no-action letters (i.e., where the various
conditions regarding pricing availability and other factors are addressed) could alleviate some concerns
regarding the timing of trading.



The CFTC'’s definition of “U.S. person” set forth in such order is reproduced in this Addendum
as the definition of CFTC Interim Order U.S. person. Please note that clause (ii)(B) thereof is
effective as of April 1, 2013. Accordingly, in addition to the answers “Yes” or “No” to this
question, prior to April 1, 2013 a PCA Principal may wish to choose the answer “No until April
1, 2013 and Yes thereafier” if it expects to qualify as of April 1, 2013 based upon the effective
date of clause (ii)(B). (Alternatively, such PCA Principal may change its “No” answer to “Yes”
at a later time.)

To answer the following question, complete column 34 of the relevant row of the PCA Principal
Answer Sheet by inserting a “Yes,” “No,” or “No until April 1, 2013 and Yes thereafter,” as

appropriate:

Is PCA Principal a CFTC Interim Order U.S. Person?
L

Section 4. Additional PCA Principal Status Representations and Elections: Category 2
Entity. ‘

All Protocol Participants are asked to provide the following information to assist Swap Dealers
in determining compliance dates for CFTC Regulation 50.4 relating to the requirement to clear
certain swaps. Under Regulation 50.4, Category 2 Entities must comply with the clearing
requirement by June 10, 2013, for Covered Swaps."’

To answer the following question, complete column 35 of the relevant row of the PCA Principal
Answer Sheet by inserting a “Yes” or a “No,” as appropriate:

Ts PCA Principal a Category 2 Entity?"'

? 78 Fed. Reg. 858 (Jan. 7, 2013). This question is intended to address the fact that, under the CFTC’s cross-
border guidance, certain obligations of swap dealers {including, but not limited to due diligence obligations with
respect t0 a counterparty) may hinge on whether the counterparty is a “U.S. person.” In the absence of a
voluntary representation from a counterparty on this question, a swap dealer may be required to perform
additional due diligence on a counterparty in order io determine the counterparty’s status under the law.

"9 77 Fed. Reg. 74284, 74290 & n. 52 (Dec. 13, 2012).

1 Section 2(h) of the Commodity Exchange Act makes it unlawful, subject to certain exceptions, for any person to
engage in a swap that is subject to a mandatory clearing determination unless such swap is submitted for
clearing to a registersd or exempt derivatives clearing organization. In December 2012, the CFTC issued its
first mandatory clearing determination, for certain interest rate and credit default swaps (“Covered Swaps™).

See Clearing Requirement Determination Under Section 2(h} of the CEA, 77 Fed. Reg. 74284 (Dec. 13, 2012).

Pursuant to CFTC Regulation 50.25, mandatory clearing will be implemented on 2 phased basis. The second
phase of implementation is scheduled to begin on June 10, 2013. Once this second phase begins, Covered
Swaps between, among others, Swap Dealers and Category 2 Entities must be submitted for clearing, absent an
sxemption. PCA Principals should note that Swap Dealers may require this information from a PCA Principal
prior to June 10, 2013 to be able to continue transacting in Covered Swaps with such PCA Principal without
disruption,

Note: Under the ISDA March 2013 DF Supplement, see Part [II of Schedule 2 thereto, if a party has not notified

a swap dealer whether it is a Category 2 Entity, it may be deemed to make certain representations in connection
with a swap that is subject to mandatory clearing if the swap will not be cleared. This would address the fact

-6~



that both parties 1o 2 Swap are subject to the mandatory clearing requirement of Section 2(h) of the CEA and
that the status of a party under the clearing implementation rules may not be easily determined by one party in
the absence of a representation from the other.



By executing this Addendum II, the signatory agrees as PCA Principal or PCA Agent for
specified PCA Principals that the information and representations provided herein shall be “DF
Supplement Information™' relating to PCA Principal and may be relied upon by each
counterparty to whom this Addendum I is delivered.

[INSERT FULL LEGAL NAME OF PCA PRINCIPAL OR PCA AGENT]"

By:

Name:
Title:
Date:

*  Under Sections 2.1 and 2.3 of the DF Supplement, PCA Principals make certain representations about
information that the parties agree is “DF Supplement Information,” and agree to update such representations.

B If you are a PCA Agent acting on behalf of one or more PCA Principals insert the following in the signature
block: *, acting on behalf of the clients, investors, funds, accounts and/or other principals listed in column 1 of
the PCA Principal Answer Sheet.”



Safe,
Efficiant
. Marketz

International Swaps and Derivatives Association, Inc.

ISDA AUGUST 2012 DF PROTOCOL QUESTIONNAIRE'

published on August 13, 2012,
by the International Swaps and Derivatives Association, Inc.
Annotated in Red as of April 11, 2013

! This Questionnaire is intended to address requirements of the following final rules:

(1) CFTC, Final Rule, Business Conduct Standards for Swap Dealers and Major Swap Participants With
Counterparties, 77 Fed. Reg. 9734 (Feb. 17, 2012);

(2) CFTC, Final Rule, Large Trader Reporting for Physical Commodity Swaps, 76 Fed. Reg. 43851 (July 22, 2011);
(3) CFTC, Final Rule, Position Limits for Futures and Swaps, 76 Fed. Reg. 71626 (Nov. 18, 2011);

(4) CFTC, Final Rule, Real-Time Public Reporting of Swap Transaction Data, 77 Fed. Reg. 1182 (Jan. 9, 2012);

(5) CFTC, Final Rule, Swap Data Recordkeeping and Reporting Requirements, 77 Fed. Reg. 2136 (Jan. 13, 2012);

(6) CFTC. Final Rule, Swap Dealer and Major Swap Participant Recordkeeping, Reporting, and Duties Rules;
Futures Commission Merchant and Introducing Broker Conflicts of Interest Rules; and Chief Compliance
Officer Rules for Swap Dealers, Major Swap Participants. and Futures Commission Merchants, 77 Fed. Reg.
20128 (Apr. 3, 2012); and

(7) CFTC, Final Rule, Swap Data Recordkeeping and Reporting Requirements: Pre-Enactment and Transition
Swaps, 77 Fed. Reg. 35200 (June 12, 2012).

See Amended and Restated Addendum T and Addendum [T for additional final rules addressed thereby.

' On December 13, 2612, ISDA published the Amended and Restated Addendum I and on February 22, 2013,
ISDA published Addendum I1. The addenda are intended to provide information needed by Swap Dealers to
satisfy additional regulatory provisions under the Commodity Exchange Act and CFTC Regulations. As further
described in each addendum, Amended and Restaied Addendum I and Addendum II are intended to be used to
supplement and/or modify information and representations provided in respect of a PCA Principal in this
Questionnaire. (If a party has already submitted a completed Questionnaire, it may complete and deliver
Amended and Restated Addendum [ and Addendum II to update information and representations previously
provided, as necessary.) All PCA Principals and PCA Agents should review and complete relevant portions of
Amended and Restated Addendum ! and Addendum I1. For the avoidance of doubt, the delivery of, or the
failure to deliver, one or both of Addendum I or Addendum II will not affect the status of (i) any two PCA
Principals as Matched PCA Parties, or {ii) such parties’ (a) Questionnaires as Matched Questionnairss or (b}
Protocol Covered Agreements as Matched PCAs. (For convenience, Amended and Restated Addendum I and
Addendum 1T are attached at the end of this Questionnaire)

Copyright © 2013 by International Swaps and Derivatives Association, [nc.



THE ANNOTATIONS AND INSTRUCTIONS IN THIS DOCUMENT DO NOT PURPORT TO BE AND
SHOULD NOT BE CONSIDERED A GUIDE TO OR AN EXPLANATION OF ALL RELEVANT ISSUES
IN CONNECTION WITH YOUR CONSIDERATION OF THE ISDPA AUGUST 2012 DF PROTOCOL OR
THE RELATED DOCUMENTS. PARTIES SHOULD CONSULT WITH THEIR LEGAL ADVISERS AND
ANY OTHER ADVISERS THEY DEEM APPROPRIATE AS PART OF THEIR CONSIDERATION OF
THE PROTOCOL PRIOR TO ADHERING TO THE PROTOCOL. ISDA ASSUMES NO
RESPONSIBILITY FOR ANY USE TO WHICH ANY OF ITS DOCUMENTATION OR OTHER
DOCUMENTATION MAY BE PUT.

USActive 25395923.36



ISDAg

International Swaps and Derivatives Association, Inc.

ISDA August 2012 DF Protocol Questionnaire

dated as of August 13, 2012’

Instructions: A PCA Principal or PCA Agent that has adhered to the Protocol Agreement in the
manner specified therein may complete and execute this Questionnaire and deliver it by a means
specified in the Protocol Agreement in order to supplement existing Protocol Covered
Agreements and/or enter into new Protocol Covered Agreements in the form of the DF Terms
Agreement.

This Questionnaire may be executed and delivered by a PCA Principal on its own behalf or by a
PCA Agent on behalf of one or more PCA Principals. By delivering this Questionnaire to
another PCA Principal or PCA Agent in a manner specified in the Protocol Agreement, the
deliverer may agree to enter into and/or supplement Protocol Covered Agreements with such
other PCA Principal or PCA Agent. Where an existing Protocol Covered Agreement was
originally executed by a PCA Agent on behalf of one or more PCA Principals, only the relevant
PCA Agent (and not a PCA Principal) may use this Questionnaire and the Protocol Agreement
to supplement such Protocol Covered Agreement.

In the case of a PCA Principal executing and delivering this Questionnaire on its own behalf, (i)
such party must identify itself as the PCA4 Principal in column I of the PCA Principal Answer
Sheet, and (ii) this Questionnaire will only be effective to supplement existing Protocol Covered
Agreements executed by such party on its own behalf and/or to enter into DF Terms Agreements
on its own behalf. In the case of a PCA Agent executing and delivering this Questionnaire on
behalf of one or more PCA Principals, (i) the PCA Agent must list the names of each such PCA
Principal in column 1 of the PCA Principal Answer Sheet, and (ii) this Questionnaire will only
be effective to enter into DF Terms Agreements on behalf of listed PCA Principals and/or
supplement Protocol Covered Agreements executed by the PCA Agent on behalf of the listed
PCA Principals. For the avoidance of doubt, if this Questionnaire is being completed by a PCA
Agent on behalf of multiple PCA Principals, this Questionnaire shall be treated as if it were a
separate Questionnaire with respect to each separate PCA Principal listed in column 1 of the
PCA Principal Answer Sheet.

In addition, if one or more Designated Evaluation Agents. Designated QIRs or Designated
Fiduciaries is identified in this Questionnaire, each such Designated Evaluation Agent,

See supra note 2.



Designated QIR or Designated Fiduciary, as the case may be, must countersign this
Questionnaire where indicated.

The responses to Part Il (except as otherwise indicated below) and Part III, Sections 2(b)(xxii)
and 10(b) of this Questionnaire may be set forth directly on this Questionnaire, or if there is
insufficient space, on a separate schedule. The responses to the other sections of Part II and
Part III of this Questionnaire must be set forth on the PCA Principal Answer Sheet.

Part I: Definitions

References in this Questionnaire to the following terms shall have the following meanings:
“Commodity Exchange Act” means the Commodity Exchange Act, as amended.

“CFTC” means the U.S. Commodity Futures Trading Commission.

“DF Schedule” means a schedule to the DF Supplement.

“DF Supplement” means the [ISDA August 2012 DF Supplement published on August 13, 2012
by the International Swaps and Derivatives Association, Inc.

“DF Supplement Rules” means the CFTC Regulations adopted in the following Federal Register
citations, as amended and supplemented from time to time: (1) Business Conduct Standards for
Swap Dealers and Major Swap Participants With Counterparties, 77 Fed. Reg. 9734 (Feb. 17,
2012); (2) Large Trader Reporting for Physical Commodity Swaps, 76 Fed. Reg. 43851 (July 22,
2011); (3) Position Limits for Futures and Swaps, 76 Fed. Reg. 71626 (Nov. 18, 2011); (4) Real-
Time Public Reporting of Swap Transaction Data, 77 Fed. Reg. 1182 (Jan. 9, 2012); (5) Swap
Data Recordkeeping and Reporting Requirements, 77 Fed. Reg. 2136 (Jan. 13, 2012); (6) Swap
Dealer and Major Swap Participant Recordkeeping, Reporting, and Duties Rules; Futures
Commission Merchant and Introducing Broker Conflicts of Interest Rules: and Chief
Compliance Officer Rules for Swap Dealers, Major Swap Participants, and Futures Commission
Merchants, 77 Fed. Reg. 20138 (Apr. 3, 2012); (7) Swap Data Recordkeeping and Reporting
Requirements: Pre-Enactment and Transition Swaps, 77 Fed. Reg. 35200 (June 12, 2012); and
(8) any comparable non-U.S. regulations with which SD is permitted by the CFTC to comply in

lieu of any of the foregoing CFTC Regulations.

“DF Terms Agreement’” means the ISDA August 2012 DF Terms Agreement published by
ISDA on August 13, 2012.

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended.

“ERISA Special Entity” means an employee benefit plan subject to Title I of ERISA.



“LEI/CICT” means a “legal entity identifier” satisfying the requirements of CFTC Regulation
45.6 or such other entity identifier as shall be provided by the CFTC pending the availability of

such legal entity identifiers.

“Major Security-Based Swap Participant” means a person registered with the SEC as a “major
security-based swap participant” as defined in Section 3a(67) of the Securities Exchange Act and

Rule 3a67-1 thereunder.

“Major Swap Participant” means a person registered (fully or provisionally) with the CFTC as a
“major swap participant” as defined in Section 1a(33) of the Commodity Exchange Act and

CFTC Regulation 1.3(hhh) thereunder.

“PCA Agent” means a party who has executed a Protocol Covered Agreement on behalf of one
or more PCA Principals.

“PCA Principal” roeans a person who is or may become a principal to one or more Swaps under
a Protocol Covered Agreement and who is identified as such in column 1 of the PCA Principal

Answer Sheet.

“PCA Principal Answer Sheer” means a spreadsheet substantially in the form of Annex A to this
Questionnaire.

“Protocol Agreement” means the ISDA August 2012 DF Protocol Agreement published on
August 13, 2012 by the International Swaps and Derivatives Association, Inc.

“Protocol Covered Agreement” means a DF Terms Agreement or an existing written agreement
between two parties that governs the terms and conditions of one or more transactions in Swaps

that each such party has or may enter into as principal.

“Regulated Swap Entity” means a person that is a Swap Dealer, Security-Based Swap Dealer,
Major Swap Participant or Major Security-Based Swap Participant.

“SEC” means the U.S. Securities and Exchange Commission.
“Securities Exchange Act” means the Securities Exchange Act of 1934, as amended.

“Security-Based Swap Dealer” means a person registered with the SEC as a “security-based
swap dealer” as defined in Section 3(a)(71) of the Securities Exchange Act and Rule 3a71-1

thereunder.

“Special Entity” means a “special entity” as defined in Section 4s(h)(2)(C) of the Commodity
Exchange Act and CFTC Regulation 23.401(c) thereunder.

“Swap” means a “swap” as defined in the Section 1a(47) of the Commodity Exchange Act and
CFTC Regulation 1.3(xxx). The term “Swap” also includes any foreign exchange swaps and
foreign exchange forwards that may be exempted from regulation as “swaps” by the Secretary of
the Treasury pursuant to authority granted by Section 1a(47)(E) of the Commodity Exchange

Act.



»

“Swap Dealer” means a person registered (fully or provisionally) with the CFTC as a “swap
dealer” as defined in Section 1a(49) of the Commodity Exchange Act and CFTC

Regulation 1.3(ggg).

“Swap Recommendation” means a “recommendation” (as such term is used in CFTC
Regulations 23.434 and 23.440) with respect to a Swap or a trading strategy involving a Swap
that is governed by or proposed to be governed by a Matched PCA.

Capitalized terms used but not otherwise defined in this Questionnaire shall have the
meanings assigned to such terms in the Protocol Agreement.

Part II: PCA Principal Information

Part II of this Questionnaire specifies information regarding a PCA Principal that may be
provided by or on behalf of such PCA Principal. Provision of the information requested in
Sections 2 through 5 of this Part Il is not required if the specified information has already been
provided to each counterparty receiving this Questionnaire.” With respect to the information
requested in any question in Sections 2 through 5 of this Part 1], this Questionnaire provides that
unless such information appears in the publicly available portion of an LEI/CICI database or is
provided herein, the relevant PCA Principal represents to each counterparty receiving this
Questionnaire that the specified information has already been provided to such counterparty in
writing, and that it is true, correct and complete as of the date of delivery of this Questionnaire

to such counterparty.

If you require additional space to answer any of the questions below (e.g., to provide information
for multiple PCA Principals). you may attach a separate schedule to provide the PCA Principal

information specified in this Part II.
l.  LEICICT

To answer this question, complete column 2 of the relevant row of the PCA
Principal Answer Sheet by inserting the PCA Principal’s LEI/CICI; provided
that, if LEI/CICIs are not generally available or if PCA Principal is not eligible to
receive an LEI/CICI from available providers, PCA Principal may answer this
question by completing column 2 of the relevant row of the PCA Principal Answer

Sheet by inserting “None.”

What is PCA Principal’s LEI/CICI?

* As a matter of convenience, certain information that is required by the Questionnaire and that a party has
previously provided to a dealer or submitted in the publicly-available portion of the LEI/CICI database may be
omitted from the Questionnaire, although such information will be subject to the same representations and
obligations to update as information contained in the Questionnaire. However, for operational and sysiems
reasons, parties may prefer that all such information be set forth in a complete Questionnaire.

°  CFTC Regulation 45.6.
4



2. True Name and Address®

The true name and address of PCA Principal is as follows:

Name:

Address:

Phone:

Fax:

E-mail:

3. Principal Occupation or Business’

The principal occupation or business of PCA Principal is as follows:

4. Guarantor Information®

(a) To answer this question, complete column 3 of the relevant row of the PCA
Principal Answer Sheet by inserting a “Yes” or a “No,” as appropriate:

Is any person guarantying the performance of PCA Principal?

(b)  If any person is guarantying the performance of PCA Principal, the true name and
address of each person providing such guaranty is as follows:

Name:

Address:

Phone:

®  CFTC Regulation 23.402(c).
7 CFTC Regulation 23.402(c).
¥ CFTC Regulation 23.402(c).



Fax:

E-mail:

3. Third Party Control Person Information

(a) To answer this question, complete column 4 of the relevant row of the PCA
Principal Answer Sheet by inserting a “Yes” or a “No,” as appropriate:

Is any person (other than an employee of PCA Principal) exercising any control
with respect to the Swap positions under Protocol Covered Agreements in respect
of which this Questionnaire is being executed and delivered (such person, a

“Third Party Control Person”)?

(b) If PCA Principal has one or more Third Party Control Person(s), the true name(s)
and address(es) of such person(s) is/are as follows (PCA Agents filling out this
Questionnaire for PCA Principals should enter their own name and address if
thev will act as a Third Party Control Person for their PCA Principals with
respect to trades under the Protocol Covered Agreements):’

Name:

Address:

Phone:

Fax:

E-mail:

6. Designated Evaluation Agent Information

The following information must be provided for PCA Principals that are not Regulated
Swap Entities or Special Entities and that wish to incorporate DF Schedule 3
(Institutional Suitability Safe Harbor for Non-Special Entities) into Matched PCAs.

(a) To answer this question, complete column 5 of the relevant row of the PCA
Principal Answer Sheet by inserting a “Yes” or a “No,” as appropriate:

For purposes of DF Schedule 3 (Institutional Suitability Safe Harbor for Non-
Special Entities). does PCA Principal have one or more agents (other than an
employee of PCA Principal) that it wishes to designate as “Designated

9

CFTC Regulation 23.402(c).



Evaluation Agents™’ and that are responsible for (i) evaluating investment risks
with regard to Swaps and trading strategies involving Swaps as well as any Swap
Recommendations provided to PCA Principal and (ii) making trading decisions
with respect to Swaps on behalf of PCA Principal? (Please note that it is
permissible for a PCA Principal to enter into DF Schedule 3 without designating
an agent as its Designated Evaluation Agent provided that the PCA Principal can
make the representations provided in Part Il of DF Schedule 3.)

(b)  Please provide the true name and address of each agent that PCA Principal wishes
to designate as a “Designated Evaluation Agent” for purposes of DF Schedule 3
(if the PCA Principal has only a single Designated Evaluation Agent that is the
same as its single Third Party Control Person, you may write “Same as Third

Party Control Person”):"!

Name:

Address:

Phone:

Fax:

E-mail:

7. Designated QIR Information

The following information must be provided for PCA Principals that are Special
Entities other than ERISA Special Entities, and that wish to incorporate DF
Schedule 4 (Safe Harbors for Non-ERISA Special Entities) into Matched PCAs.

Please provide the true name and address of each of PCA Principal’s
representatives selected as a “Designated QIR”” for purposes of the DF
Supplement (if the PCA Principal has only a single Designated QIR that is the
same as its single Third Party Control Person, you may write “Same as Third

Party Control Person”):"

See the annotations to Schedule 3 of the DF Supplement. Note that the term “Designated Evaluation Agent” is
defined to exclude an employee of the CP.
CFTC Regulation 23.434(b)(1).

[n contrast toc 2 DEA, a CP that enters into Schedule 4 must have a Designated QIR and such Designated QIR
may (but need not) be an employee of the CP. Such Designated QIR must make the representations applicable
to it in DF Schedule 4. See the annotations to Schedule 4 of the DF Supplement.

2



Name:

Address:

Phone:

Fax:

E-mail:

8. Designated Fiduciary Information

The following information must be provided for PCA Principals that are ERISA
Special Entities, and that wish to incorporate DF Schedule 5 (Safe Harbors for
ERISA4 Special Entities (Option 1)) and/or DF Schedule 6 (Safe Harbors for
ERISA Special Entities (Option 2)) into Matched PCAs.

Please provide the true name and address of each of PCA Principal’s
“fiduciaries,” as that term is defined in Section 3 of ERISA, selected as a
“Designated Fiduciary”'® for purposes of the DF Supplement (if the PCA
Principal has only a single Designated Fiduciary that is the same as its single
Third Party Control Person, you may write “Same as Third Party Control

Person”):"

Name:

Address:

Phone:

Fax:

E-mail:

9. Address for Complaints

It PCA Principal is a Swap Dealer or Major Swap Participant, it may, but is not
required to, set forth here the physical address, email or other widely available

As with a Designated QIR, a CP that enters into Schedules 3 or 6 must have a Designated Fiduciary and such
Designated Fiduciary may (but need not) be an employee of the CP. Such Designated Fiduciary must make the
representations applicable to it in DF Schedule 5 and/or 6. See the annotations to Schedules 5 and 6 of the DF

Supplement.
CFTC Regulation 23.450(d)(2).



electronic address, and tele6phone number of the department to which any
complaints may be directed:’

Address:

Phone:

Fax:

E-mail:

10. E-mail Address for Delivery of Required Notifications and Disclosures

The following information mayv be provided by, or on behalf of, PCA Principals
that are not Swap Dealers.

PCA Principal may provide an e-mail address that may be used for the delivery of
notifications and any informational disclosures given pursuant to the DF
Supplement Rules:

E-mail:

1]l Election to Receive Oral Disclosure of Pre-Trade Mid-Market Marks
and Basic Material Economic Terms

To answer this question, complete column 6 of the relevant row of the PCA
Principal Answer Sheet by inserting a “Yes” or a “No,” as appropriate. If PCA
Principal answers this question "Yes,” then it may receive oral disclosures of any
pre-trade mid-market marks and basic material economic terms pursuant to
CFTC Regulation 23.431(a)(2) and (3)(i)."*

CFTC Regulation 23.201(b)(3)(ii).

The CFTIC external business conduct rules require swap dealers to deliver certain notifications and
informational disclosures to their counterparties (other than swap dealers and major swap participants). These
notifications and informational disclosures may be voluminous. This question provides counterparties with the
opportunity to provide an email address to be used by a swap dealer for the delivery of such notifications and
informational disclosures. If not provided, the address to which hard copies of such notifications and
disclosures are sent may not be readily available and/or appropriate for that type of communication. Each
counterparty must determine for itself whether it wishes to provide an email address.

The CFTL external business conduct rules require swap dealers to provide certain pre-trtade “mid-market”
marks and disclosures about the basic material terms of a swap before entering into that swap with certain
counterparties. Generally, such disclosures are expected to be in writing. However, in certain fast-moving
markets, a requirement to provide such disclosures in writing could interfere with the ability to execute trades
on a timely basis. For this reason. this question provides the counterparty with the opportunity to indicate that it

0.



Does PCA Principal agree to receive oral disclosure (with written confirmation to
follow post-trade) of any (i) pre-trade mid-market marks pursuant to CFTC
Regulation 23.431(a)(3)(i) and (ii) basic material economic terms, including price,
notional amount and termination date, pursuant to CFTC Regulation
23.431(a)2)?

will accept oral disclosure from a swap dealer of pre-trade marks and basic swap terms, provided that written
confirmations of all such information are subsequently provided. See 77 Fed. Reg. 9734, 9749 (Feb. 17, 2012).

-10-



Part TII: PCA Principal Status Representations and Elections

Part III of this Questionnaire consists of questions that must be answered by, or on behalf of,
each PCA Principal except as otherwise indicated. Answers to the questions should be provided
in the PCA Principal Answer Sheet except as otherwise indicated.

1. Commodity Pool

The purpose of this question is to permit a PCA Principal who is able to specify
whether it is a “commodity pool” (as further defined below) to inform its
counterparty of such status. The answer to this question will assist in identifving
PCA4 Principals who may need to make additional representations regarding their
Status as an “eligible contract participant” when additional CFTC regulations
regarding this status go into effect on December 31, 2012.

If PCA Principal does not wish to make any representation at this time as to
whether it is a “commodity pool” it may insert “No Answer.” If a PCA Principal
inserts “No Answer,” a Swap Dealer receiving this Questionnaire may be
required to inquire further and obtain additional representations prior to

December 31, 2012.

To answer this question, complete column 7 of the relevant row of the PCA
Principal Answer Sheet by inserting a “Yes,” “No,” or “No Answer, " as
appropriate: -

Is PCA Principal a “commodity pool,” as that term is defined in Section 1{a)(10)
of the Commodity Exchange Act and applicable regulations thereunder (a
“Commodity Pool”)?

2. Eligible Contract Participant™

To answer this question, complete column 8 of the relevant row of the PCA
Principal Answer Sheet by inserting a “Yes” or a “No,” as appropriate:

20

A PCA Principal who answers this question by selecting “Yes” or “No Answer” may {a) no longer quality as an
“eligible contract participant” under sections {ix) or (x) below and {b) need to make additional representations
regarding its status as an “eligible contract participant” pursuant to CFTC Regulation 1.3(m)(6). Additional
conditions regarding its starus as an eligible contract participant may apply if PCA Principal enters into
“Specified FX Transactions.” “Specified FX Transactions” are transactions described in section
2(c}2)BYT) or 2(c)2HCYIND(bb) (other than transactions described in section 2(c)(ZYCHIYID)) of the
Commodity Exchange Act. For a further discussion regarding Specified FX Transactions, see Sections 3 and 4
of the Amended and Restated Addendum 1.

CFTC Regulation 23.430(a). Prior to answering this question, please review Section 4 of the Amended and
Restated Addendum I with respect to Specified FX Transactions.

-11-



Other than for purposes of any agreement, contract or transaction described in
Sections 2(c)(2)(B)(vi) or 2(c)(2)(C)(vii) of the Commodity Exchange Act,” is
PCA Principal an “eligible contract participant,” as that term is defined in Section
la(18) of the Commodity Exchange Act and applicable regulations thereunder (an
“Eligible Contract Participant”)?

(b) To respond to this instruction, complete column 9 of the relevant row of the PCA
Principal Answer Sheet by inserting at least one of the subsection numbers below

in column 9:

If PCA Principal has identified itself as an Eligible Contract Participant, please
indicate at least one of the following subsections that is applicable to PCA
Principal (respondents may, but are not required to, indicate more than one
subsection if applicable):*

(i) PCA Principal is a “swap dealer,” as defined in Section 1a(49) of the
Commodity Exchange Act and CFTC Regulation 1.3(ggg).”

(if)  PCA Principal is a “security-based swap dealer,” as defined in
Section 3(a)(71) of the Securities Exchange Act and Rule 3a71-1

4
thereunder.”

(iiiy  PCA Principal is a “major swap participant,” as defined in Section
la(33) of the Commodity Exchange Act and CFTC Regulation
1.3(hhh).”

(iv) PCA Principal is a “major security-based swap participant,” as
defined in Section 3(a)(67) of the Securities Exchange Act and Rule
3a67-1 thereunder.”®

(v) PCA Principal is a “financial institution” as defined in
Section 1a(21) of the Commodity Exchange Act (a “Financial
Institution”).‘7

(vi)  PCA Principal is an insurance company that is regulated by a State,
or that is regulated by a foreign government and is subject to
comparable regulation as determined by the CFTC, including a

See supra note 15.
CFTC Regulation 23.430(a). See 77 Fed. Reg. 9734, 9757 (Feb. 17, 2012).
CFTC Regulation 1.3(m)(2).
CFTC Regulation 1.3(m)(4).
CFTC Regulation 1.3(m)(1).
CFTC Regulation 1.3(m)(3).
Commodity Exchange Act § 1a(18)(A)(1).
12



regulated subsidiary or affiliate of such an insurance company (an
“Eligible Insurance Company”).”®

(vil) PCA Principal is an investment company subject to regulation under
the Investment Company Act of 1940, as amended, or a foreign
person performing a similar role or function subject as such to
foreign regulation (regardless of whether each investor in the
investment company or the foreign person is itself an Eligible
Contract Participant) (an “Eligible Investment Company”).”’

(viii) PCA Principal is a Commodity Pool that (1)has total assets
exceeding $5,000,000 and (2) was formed and is operated by a
person subject to regulation under the Commodity Exchange Act or
a foreign person performing a similar role or function subject as such
to foreign regulation (an “Eligible Commodity Pool”).*°

(ix) PCA Principal is a corporation, partnership, proprietorship,
organization, trust, or other entity (1) that has total assets exceeding
$10,000,000 or (2) the obligations of which under each Protocol
Covered Agreement to which it is a party are guaranteed or
otherwise supported by a letter of credit or keepwell, support, or
other agreement by a corporation, partnership, proprietorship,
organization, trust, or other entity that has total assets exceeding
$10,000,000, a Financial Institution, an Eligible Insurance Company,
an Eligible Investment Company, an Eligible Commodity Pool, an
Eligible Governiment Entity, or an Other Eligible Person (as defined
in paragraph (xxii) below) (a “Large Entity”).”"

(x) PCA Principal is a corporation, partanership, proprietorship,
organization, trust, or other entity that has a net worth exceeding

Commodity Exchange Act § la(18)(A)(ii).
Commodity Exchange Act § 1a(18)(A)(iii).

Commodity Exchange Act § la(18)(A)(iv). The CFTC has interpreted the language “subject to regulation
under the Commodity Exchange Act,” for purposes of CFTC Regulation 1.3(m)(6) (effective Dec. 31, 2012)
and Commodity Exchange Act § la(18)(A)(iv) as requiring lawful operation of the Commodity Pool by a
person excluded from the definition of “commodity pool operator,” a registered commodity pool operator or a
person properly exempt from registration as a commodity pool operator. See 77 Fed. Reg. 30596, 30654-55
(May 23, 2012).

Commodity Exchange Act § 1af18)(A)V)(T-{II). As of the ECP Modification Effective Date (defined below),
a PCA Principal that answers the Commodity Pool guestion of the Questionnaire by selecting “Yes” or “No
Answer” may no longer rely solely on this subsection and/or subsection x {Hedging Entity ECP) to establish
that it is an “eligible contract participant”™ under Section 12(18) of the Commodity Exchange Act. In order to
remain eligible to transact in Swaps on and after the ECP Modification Effective Date, such a PCA Principal
should select another subsection that is applicable to if, including the representation added by Section 3 of
Amended and Restated Addendum 1. “ECP Modification Effective Date” means December 31, 2012 or such
later date as the CFTC provides for the effectiveness of CFTC Regulation |.3(m}5) or (m}(6), as applicable, or
any successor regulation. :

-13-



(xi)

(xii)

(xiii)

(x1v)

$1,000,000 and enters into Swaps in connection with the conduct of
the entity’s business or to manage the risk associated with an asset or
liability owned or incurred or reasonably likely to be owned or
incurred by the entity in the conduct of the entity’s business (a
“Hedging Entity ECP”)."

PCA Principal is an employee benefit plan subject to ERISA, a
governmental employee benefit plan, or a foreign person performing
a similar role or function subject as such to foreign regulation
(1) that has total assets exceeding $5,000,000; or (2) the investment
decisions of which are made by (A)an investment adviser or
commodity trading advisor subject to regulation under the
Investment Advisers Act of 1940, as amended, or the Commodity
Exchange Act; (B)a foreign person performing a similar role or
function subject as such to foreign regulation; (C)a Financial
Institution; or (D) an Eligible Insurance Company, or a regulated
subsidiary or affiliate of such Eligible Insurance Company.*’

PCA Principal is (1) a governmental entity (including the United
States, a State, or a foreign government), or political subdivision of a
governmental entity, (2) a multinational or supranational government
entity, or (3) an instrumentality, agency, or department of an entity
described in clause (1) or (2), and if PCA Principal is an entity
described in clause (1) or (3), PCA Principal owns and invests on a
discretionary basis $50,000,000 or more in investments, or otherwise
satisfies the requirements of Section la(18)(A)(vii)(Ill)(aa) or (cc) of
the Commodity Exchange Act.**

PCA Principal is a broker or dealer (other than a natural person or
proprietorship) subject to regulation under the Securities Exchange
Act, or a foreign person (other than a natural person or
proprietorship) performing a similar role or function subject as such
to foreign regulation.’

PCA Principal is (1) a broker or dealer (and is a natural person or
proprietorship) subject to regulation under the Securities Exchange

32

33

35

Commodity Exchange Act § la(13}{(A)vXIID). As of the ECP Modification Effective Date, a PCA Principal
that answers the Commodity Pool question of the Questionnaire by selecting “Yes” or “No Answer” may no
longer rely solely on this subsection and/or subsection ix (Large Entity) to establish that it is an “eligible
contract participant” under Section 1a(18) of the Commodity Exchangs Act. In order to remain eligible to
transact in Swaps on and after the ECP Modification Effective Date, such a PCA Principal should select another
subsection that is applicable to it, including the representation added by Section 3 of Amended and Restated

Addendum T.

Commodity Exchange Act § la(18)(A)(vi).
Commodity Exchange Act § la(18)(A)(vii).
Commodity Exchange Act § la(18)(A)(viii).

-14-



Act or a foreign person (that is a natural person or proprietorship)
performing a similar role or function subject as such to foreign

regulation and (2) qualifies as a Large Entity or Eligible Individual *®

(xv) PCA Principal is an associated person of a registered broker or
dealer concerning the financial or securities activities of which the
registered broker or dealer makes and keeps records under
Section 15C(b) or 17(h) of the Securities Exchange Act.”

(xvi) PCA Principal is an investment bank holding company (as defined in
Section 17(i) of the Securities Exchange Act).”®

(xvil) PCA Principal is a futures commission merchant subject to
regulation under the Commodity Exchange Act (other than a natural
person or proprietorship) or a foreign person (other than a natural
person or proprietorship) performing a similar role or function
subject as such to foreign regulation.”

(xviii) PCA Principal (1)is a futures commission merchant subject to
regulation under the Commodity Exchange Act (and is a natural
person or proprietorship) or a foreign person (that is a natural person
or proprietorship) performing a similar role or function subject as
such to foreign regulation and (2) qualifies as a Large Entity or
Eligible Individual.*

(xix) PCA Principal is a floor broker or floor trader subject to regulation
under the Commodity Exchange Act in counnection with any
transaction that takes place on or through the facilities of a registered
entity (other than an electronic trading facility with respect to a
significant price discovery contract) or an exempt board of trade, or
any affiliate thereof, on which such person regularly trades.*!

(xx) PCA Principal is an individual who has amounts invested on a
discretionary basis, the aggregate of which is in excess
of $10,000,000 (an “Eligible Individual”).*

36

37

38

39

40

41

Id.
Commodity Exchange Act § la(18)(A)(viii)(II).
Commodity Exchange Act § la(18)(A)(viii)(III).
Commodity Exchange Act § Ta(18)(A)(ix).
1d.
Commodity Exchange Act § la(18)(A)(x).
Commodity Exchange Act § 1a(18)(A)xi)(I).
] 5~



(xxi) PCA Principal is an individual who has amounts invested on a
discretionary basis, the aggregate of which is in excess of $5,000,000
and who enters into Swaps in order to manage the risk associated
with an asset owned or liability incurred, or reasonably likely to be
owned or incurred, by the individual (a “Hedging Individual
ECP")."

(xxii) PCA Principal is a person that the CFTC has determined to be
eligible in light of the financial or other qualifications of the person
(an “Other Eligible Person™).* If PCA Principal inserts subsection
(xxii) in column 9 of the PCA Principal Answer Sheet, PCA
Principal must provide an explanation in the space below and
include additional pages as necessary:*

3. Swap Dealers*

(a) To answer this question, complete column 10 of the relevant row of the PCA
Principal Answer Sheet by inserting a “Yes” or a “No,” as appropriate:

Is PCA Principal a Swap Dealer?

(b) If PCA Principal is a Swap Dealer:

(n To answer this question, complete column 11 of the relevant row of
the PCA Principal Answer Sheet bv inserting a “Yes” or a “No.” as
appropriate:

With respect to a Matched PCA in respect of which this
Questionnaire has been executed and delivered, if PCA Principal’s
counterparty to such Matched PCA is a party other than a Regulated
Swap Entity or a Special Entity, does PCA Principal agree to

43

44

46

Commodity Exchange Act § la(18)(A)(xi)(ID).
Commodity Exchange Act § 1a(18)(C).

Please note that this clause (xxii) corresponds to statutory authority granted to the CFTC to determine that other
persons nof specifically covered by statute are to be ECPs. Commodity Exchange Act § 1a(18}C). Parties
should select this clause (xxii) only if they can provide evidence that the CFTC has made such a determination
with respect to them or a class to which they belong.

CFTC Regulation 23.401(d).
«16=



(©)

(i)

(iii)

@iv)

supplement the terms of such Matched PCA by incorporating therein
DF Schedule 3 (Institutional Suitability Safe Harbor for Non-Special

Entities)?

To answer this question, complete column 12 of the relevant row of
the PCA Principal Answer Sheet by inserting a “Yes” or a “No,” as

appropriate:

With respect to a Matched PCA in respect of which this
Questionnaire has been executed and delivered, if PCA Principal’s
counterparty to such Matched PCA is a Special Entity that is not an
ERISA Special Entity, does PCA Principal agree to supplement the
terms of such Matched PCA by incorporating therein DF Schedule 4
(Safe Harbors for Non-ERISA Special Entities)?

To answer this question, complete column 13 of the relevant row of
the PCA Principal Answer Sheet by inserting a “Yes” or a “No,” as

appropriate:

With respect to a Matched PCA in respect of which this
Questionnaire has been executed and delivered, if PCA Principal’s
counterparty to such Matched PCA is an ERISA Special Entity, does
PCA Principal agree to supplement the terms of such Matched PCA
by incorporating therein DF Schedule 5 (Safe Harbors for ERISA
Special Entities (Option 1))?

To answer this question, complete column 14 of the relevant row of

the PCA Principal Answer Sheet by inserting a “Yes” or a “No,” as
appropriate:

With respect to a Matched PCA in respect of which this
Questionnaire has been executed and delivered, if PCA Principal’s
counterparty to such Matched PCA is an ERISA Special Entity, does
PCA Principal agree to supplement the terms of such Matched PCA
by incorporating therein DF Schedule 6 (Safe Harbors for ERISA

Special Entities (Option 2))?

To answer this question, complete column 15 of the relevant row of the PCA
Principal Answer Sheet by inserting a “Yes” or a “No,” as appropriate:

Is PCA Principal a Security-Based Swap Dealer?

-17-



4. Major Swap Participants*’

This Part III, Section 4 must be completed by, or on behalf of, all PCA Principals other
than (i) for Section 4(a), Swap Dealers and (ii) for Section 4(b), Security-Based Swap
Dealers.

(a) To answer this question, complete column 16 of the relevant row of the PCA
Principal Answer Sheet by inserting a “Yes” or a “No,” as appropriate:

Is PCA Principal a Major Swap Participant?

(b)  To answer this question, complete column 17 of the relevant row of the PCA
Principal Answer Sheet by inserting a *“Yes” or a “No,” as appropriate:

Is PCA Principal a Major Security-Based Swap Participant?
5. Financial Entity™*

This Part 111, Section 5 must be completed by, or on behalf of, any PCA Principal that is
not a Regulated Swap Entity. The purpose of this question is to permit a PCA Principal
who is able to specify whether or not it is a “financial entity.” as such term is defined by
Statute, to inform its counterparty of such status.

If PCA Principal does not wish to make any representation at this time as to whether it is
a “financial entity,” it may insert “No Answer.” If PCA Principal responds with “No
Answer,” a Swap Dealer receiving this Questionnaire may be required to (i) inquire
further prior to entering into Swaps with PCA Principal in order to satisfv trade
reporting requirements and/or (ii) assume, for the purposes of relevant statutory and
regulatory exclusions and safe harbors, that PCA Principal may be a “financial entity,”
until PCA Principal provides sufficient evidence demonstrating that it is not a “financial

entity.”

To answer this question, complete column 18 of the relevant row of the PCA
Principal Answer Sheet by inserting a “Yes,” “No"” or “No Answer,” as

47

48

CFTC Regulation 23.401(d).

Commodity Exchange Act § 2(h)(7)(C). The term “financial entity” is used for various purposes throughout the
CEA and CFTC Regulations, including, among others, for purposes of determining who must enter into “swap
wading relationship documentation” satisfying various requirements and the deadlines for execution of
confirmations under CFTC Regulation 23.501. Financial eatity status must also be reported as part of Swap
transaction reporting under Part 45 of the CFTC Regulations. At the time of publication of this Questionnaire,
compliance with such regulations was not required, so respondents were permitted to give “No Answer.”
However, to facilitate compliance with such regulations, the ISDA March 2013 DF Protocol Questionnaire
requires respondents to answer *“Yes” or "No” to the following question: “7o the best of its knowledge, is PCA
Principal a Financial Entity?” In light of the compliance dates that became effective after the date of this
August Questionnaire, a response of “No Answer” in this August Questionnaire is no longer sufficient to
facilitate full compliance with the CFTC Regulations.

iR



appropriate. Is PCA Principal a “financial entity,” as such term is defined in
Section 2(h)(7)(C)(1) of the Commodity Exchange Act and the CFTC

Regulations?
6. Special Entity

This Part ITI, Section 6 must be completed by, or on behalf of, all PCA Principals other
than Swap Dealers and Security-Based Swap Dealers.

(a) To answer this question, complete column 19 of the relevant row of the PCA
Principal Answer Sheet by inserting a “Yes” or a “No,” as appropriate. If PCA
Principal fails to answer this question, it will be deemed to represent that it is not
a Special Entity for the purposes of relevant statutory and regulatory
requirements, until PCA Principal affirmatively represents to the contrary in
writing.

Is PCA Principal a Special Entity?

(b) To answer this question, complete column 20 of the relevant row of the PCA
Principal Answer Sheet by inserting the applicable subsection number below:

If PCA Principal has identified itself as a Special Entity, which one of the
following subsections is applicable to PCA Principal?*’

(1 PCA Principal is a Federal agency.”

(i1) PCA Principal is a State, State agency, city, county, municipality,
other political subdivision of a State, or any instrumentality,
department, or corporation of or established by a State or political
subdivision of a State.”'

(iiiy  PCA Principal is an ERISA Special Entity.”

(iv)  PCA Principal is a governmental plan, as defined in Section 3 of
ERISA.™

(v) PCA Principal is an endowment. (For purposes of this question, an
“endowment” includes an endowment that is an organization

49

50

51

53

CFTC Regulation 23.430(a); see 77 Fed. Reg. 9734, 9757 (Feb. 17, 2012).
CFTC Regulation 23.401(c)(1).
CFTC Regulation 23.401(c)(2).
CFTC Regulation 23.401(c)(3).
CFTC Regulation 23.401(c)(4).
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described in Section 501(c)(3) of the Internal Revenue Code of 1986,
as amended, 26 U.S.C. § 501(c)(3).)**

(vi)  PCA Principal is an employee benefit plan defined in Section 3 of
ERISA, not otherwise defined as a Special Entity (an “Exempt
Plan”) that elects to be a Special Entity pursuant to CFTC
Regulation 23.401(c)(6).”

7. Non-ERISA Special Entity Elections™

This Part III, Section 7 must be completed by, or on behalf of, all Special Entities other
than ERISA Special Entities.

To answer this question, complete column 21 of the relevant row of the PCA
Principal Answer Sheet by inserting a “Yes” or a “No,” as appropriate. If PCA
Principal answers this question “Yes,” then each of its Designated QIRs must
countersign this Questionnaire in the location indicated on the signature page to
agree to make the representations and perform the agreements applicable to it in
DF Schedule 4.”

Does PCA Principal agree to supplement the terms of each Matched PCA in
respect of which this Questionnaire has been executed and delivered by
incorporating therein DF Schedule 4 (Safe Harbors for Non-ERISA Special

Entities)?**
8. ERISA Special Entity Elections
This Part III, Section 8 must be completed by, or on behalf of, all ERISA Special Entities.

(a) To answer this question, complete column 22 of the relevant row of the PCA
Principal Answer Sheet by inserting a “Yes” or a “No,” as appropriate. If PCA
Principal answers this question “Yes,” then each of its Designated Fiduciaries
must countersign this Questionnaire in the location indicated on the signature

54

56

58

CFTC Regulation 23.401(c)(5).

CFTC Regulation 23.401(c)(6).

Note to all non-SDs: The CFTC external business conduct rules impose upon swap dealers a duty to reasonably
determine the suitability of any swap “recommended” to a counterparty. The rules also impose heightened
suitability or “best interest” duties when a swap dealer reconmends a tailored swap to a “special entity.” In
order to comply with such rules, a swap dealer will likely be required to perform comprehensive due diligence
on its counterparties prior to trading unless the applicable safe harbors to such rules are satisfied. The elections
in this Part [TI, Questions 7-9 are where adherents may elect to enter into the safe harbor provisions (found in
DF Schedules 3-6) that are applicable to them. For further detail on the relevant safe harbor provisions, see DF

Schedules 3-6 and the annotations thereto.

A swap dealer and counterparty can satisfy the applicable safe harbor by electing to incorporate the applicable
DF Schedule. The DF Schedule 4 safe harbor is for use by swap dealers and counterparties that are “special
entities” other than certain employee benefit plans. See DF Schedule 4 and the annotations thereto.

CFTC Regulation 23.430(d).
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page to agree to make the representations and perform the agreements applicable
to it in DF Schedule 5.%°

Does PCA Principal agree to supplement the terms of each Matched PCA in
respect of which this Questionnaire has been executed and delivered by
incorporating therein DF Schedule 5 (Safe Harbors for ERISA Special Entities

(Option 1))?%

(b) To answer this question, complete column 23 of the relevant row of the PCA
Principal Answer Sheet by inserting a “Yes” or a “No,” as appropriate. If PCA
Principal answers this question “Yes.” then each of its Designated Fiduciaries
must countersign this Questionnaire on the location indicated on the signature
page to agree to make the representations and perform the agreements applicable
to it in DF Schedule 6.5

Does PCA Principal agree to supplement the terms of each Matched PCA in
respect of which this Questionnaire has been executed and delivered by
incorporatin% therein DF Schedule 6 (Safe Harbors for ERISA Special Entities

-

(Option 2))?
9. Institutional Suitability Elections

This Part I11, Section 9 must be completed by, or on behalf of, all PCA Principals other
than Regulated Swap Entities and Special Entities.

To answer this question, complete column 24 of the relevant row of the PCA
Principal Answer Sheet by inserting a “Yes” or a “No,” as appropriate. If PCA
Principal answers this question “Yes,” then each of its Designated Evaluation
Agents (if any) must countersign this Questionnaire in the location indicated on
the signature page to agree to make the representations and perform the
agreements applicable to it in DF Schedule 3.

Does PCA Principal agree to supplement the terms of each Matched PCA in
respect of which this Questionnaire has been executed and delivered by

59

60

61

62

A swap dealer and counterparty can satisfy the applicable safe harbor by electing to incorporate the applicable
DF Schedule. Tn the case of special entities that are employee benefit plans subject 1o Title T of ERISA, two
alternative safe harbors (DF Schedules 5 and 6) are available. ERISA special entities may elect one or both safe
harbors. See DF Schedules 5 and 6, and the annotations thersto.

CFTC Regulation 23.430(d).

A swap dealer and counterparty can satisfy the applicable safe harbor by electing to incorporate the applicable
DF Schedule. In the case of special entities that are employee benefit plans subject to Title 1 of ERISA. two
alternative safe harbors (DF Schedules 5 and §) are available. ERISA special entities may elect one or both safe
harbors. See DF Schedules 5 and 5, and the annotations thereto.

CFTC Regulation 23.430(d).
i



incorporating therein DF Schedule 3 (Institutional Suitability Safe Harbor for
Non-Special Entities)?*

10. DF Terms Agreement Elections and Information

(a) To answer this question, complete column 25 of the relevant row of the PCA
Principal Answer Sheet by inserting a “Yes” or a “No,” as appropriate.

Does PCA Principal agree to enter into a DF Terms Aéreement with each
counterparty to whom this Questionnaire has been delivered?

(b)  If PCA Principal has agreed to enter into a DF Terms Agreement with each
counterparty to whom this Questionnaire has been delivered, the notice
information of such PCA Principal for the purposes of each such DF Terms
Agreement is as follows:

Name:

Address:

Phone:

Fax:

63

A swap dealer and counterparty can satisfy the applicable safe harbor by electing to incorporate the applicable
DF Schedule. The general safe harbor for institutional suitability (DF Schedule 3) is available to all
counterparties that are not swap dealers or major swap participants, other than special entities. See DF Schedule

3 and the annotations thereto,

By answering “Yes” to this question, a Protocol Participant is electing to enter into a DF Terms Agresment with
a swap dealer who has also clected to enter into 2 DF Terms Agreement. A DF Terms Agreement between the
parties is considered to be a Protocol Covered Agreement that incorporates the provisions of the DF
Supplement.

Even if a party has incorporated the provisions of the DF Supplement into its existing written agreements {i.e.,
by adhering to the Protocol and matching Questionnaires), it should consider entering into the DF Terms
Agreement so that the provisions of the DF Supplement that it has elected to incorporate inic such existing
written agreements would also be applicable in the following circumstances, among others:

{(a) the parties may execute swaps that are not governed by an existing ISDA Master Agreement, an
execution agreement (such as the FIA Swaps Execution Agreement) or other written agreement
between the parties, including swaps that are executed by a party to be cleared or swaps that are
executed to be “given up” to a third-party derivatives dealer or “prime broker,” or

) the parties may not have yet entered into an ISDA Master Agreement or other written agreement, but

would like to begin offering or entering into swaps, including swaps to be documented on “long-form

confirmations.”

For further detail on what is covered by the DF Terms Agreement, see the annotated version of that agreement.

,’9
R
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E-mail:

Electronic Messaging System Details:

Specific [nstructions:

3%



By executing this Questionnaire, the signatory represents as PCA Principal or PCA Agent for
specified PCA Principals that (a) all information provided by it in this Questionnaire is true,
accurate and complete in every material respect as of the date hereof, and may be relied upon by
each counterparty to whom this Questionnaire is delivered, (b) any information that is requested
and not provided in Part II, Sections 2 through 5 of this Questionnaire, and that does not appear
in the publicly available portion of an LEI/CICI database, has previously been provided in
writing by the relevant PCA Principals, and all such previously provided information is true,
accurate and complete in every material respect as of the date hereof, and may be relied upon by
each counterparty to whom this Questionnaire is delivered, (c) if Part III, Section 6(a) has not
been filled out with respect to a specified PCA Principal, such PCA Principal is not a Special
Entity, and (d) it has agreed to enter into the DF Schedules indicated in the Questionnaire. For
purposes of the foregoing, information appearing in the publicly available portion of the
LEV/CICT database with respect to a specified PCA Principal is deemed provided to the

counterparty.

[INSERT FULL LEGAL NAME OF PCA PRINCIPAL OR PCA AGENT]®

By:

Name:
Title:
Date:

By executing this Questionnaire on the relevant signature block below, the signatory agrees to
make the representations and agreements applicable to it in the relevant DF Schedule of the DF

Supplement.

[INSERT FULL LEGAL NAME OF DESIGNATED EVALUATION AGENT],® solely as PCA
Principal’s Designated Evaluation Agent and solely to make the representations and agreements applicable to it
as Designated Evaluation Agent in DF Schedule 3.

% [f you are a PCA Agent acting on behalf of one or more PCA Principals insert the following in the signature
block: “, acting on behalf of the clients, investors, funds, accounts and/or other principals listed in the column 1

of the PCA Principal Answer Sheet.”
% Append additional signature blocks or add signature pages as necessary if PCA Principal has multiple
Designated Evaluation Agents.



By:

Name:
Title:
Date:

[INSERT FULL LEGAL NAME OF DESIGNATED QIR],67
solely as PCA Principal’s Designated QIR and solely to make the representations and agreements applicable to
it as Designated QIR in DF Schedule 4.

By:

Name:
Title:
Date:

[INSERT FULL LEGAL NAME OF DESIGNATED FIDUCIARY/FIDUCIARIES],” solely as

PCA Principal’s Designated Fiduciary and solely to make the representations and agreements applicable to it in
DF Schedule 5 and/or 6, as applicable.

By:

Name:
Title:
Date:

7 Append additional signature blocks or add signature pages as necessary if PCA Principal has multiple
Designated QIRs.

% Append additional signature blocks or add signature pages as necessary if PCA Principal has multiple
Designated Fiduciaries.
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AMENDMENT ADOPTING, INCORPORATING AND AMENDING THE
ISDA AUGUST 2012 DF SUPPLEMENT

This Amendment Adopting, Incorporating and Amending the ISDA August 2012 DF
Supplement (this “Amendment”) is made as of December 18, 2017 (the “Effective Date) by and
between Morgan Stanley Capital Group Inc. (“Swap Dealer” or “SD”) and South Kentucky Rural

Electric Cooperative Corporation (“Counterparty” or “CP”).

WHEREAS, reference is made to the ISDA August 2012 DF Supplement published by the
International Swaps and Derivatives Association, Inc. (“ISDA®”) on August 13, 2012 (the “ISDA
August 2012 DF Supplement”); and

WHEREAS, the parties desire to amend the terms of the ISDA August 2012 DF Supplement
and apply it to any oral or written agreement between the parties that governs the terms and
conditions of one or more transactions in Swaps that each such party has or may enter into as

principal (the “Covered Agreement”);

NOW, THEREFORE, in consideration of the mutual covenants set forth herein, the parties
do hereby agree as follows:

Article 1:
Adoption and Incor tion of the ISDA August 2012 u t

1.1  Adherence to Protocol Agreement.

SELECT ONE:

| Option One: In lieu of using the procedures set forth in the Protocol Agreement, the
parties desire to implement the terms of the ISDA August 2012 DF Supplement

©2012 by the International Energy Credit Association

ALL RIGHTS RESERVED UNDER U.S. AND FOREIGN LAW, TREATIES AND CONVENTIONS. THE ISDA AUGUST
2012 DF SUPPLEMENT IS A COPYRIGHTED DOCUMENT (COPYRIGHT © 2012 BY INTERNATIONAL SWAPS AND
DERIVATIVES ASSOCIATION, INC.) AND ISDA® IS A REGISTERED MARK OF THE INTERNATIONAL SWAPS
AND DERIVATIVES ASSOCIATION, INC. AUTOMATIC LICENSE — PERMISSION OF THE COPYRIGHT OWNER
IS GRANTED FOR REPRODUCTION BY DOWNLOADING FROM A COMPUTER AND PRINTING ELECTRONIC
COPIES OF THE WORK. NO AUTHORIZED COPY MAY BE SOLD. WHEN USED AS A REFERENCE,
ATTRIBUTION TO THE COPYRIGHT OWNER IS REQUESTED. By making this available, the [ECA does not offer legal
advice, and all users are urged to consult with their own legal counsel to ensure that their commercial objectives will be
achieved and legal interests protected. This document may be periodically reviewed and revised after publication in response
to market developments and comments received. The foregoing should not be construed as a warranty or assurance that
further revisions will be forthcoming, or of the timeliness or comprehensiveness of such revisions. No claim is made to material

copyrighted by others.



1.2

between them by incorporating it by reference and completing Exhibit A. The ISDA August
2012 DF Supplement, as amended hereby, is incorporated by reference into the Covered
Agreement as though fully set forth therein and shall govern all Swap transactions, if any,
under the Covered Agreement. The parties adopt between them the ISDA August 2012 DF
Supplement into the Covered Agreement by execution of this Amendment, rather than
pursuant to the procedure set forth in the ISDA August 2012 DF Protocol Agreement (the
“Protocol Agreement”) or the Adherence Letter (as defined in the Protocol Agreement), the
[SDA August 2012 DF Supplement or the [SDA August 2012 DF Questionnaire and its
Addendum I (the “Questionnaire”). The phrase “this DF Supplement” as used in the ISDA
August 2012 DF Supplement, as so adopted and incorporated hereby, means “this
Amendment,” and the term “Covered Agreement” means “Covered Agreement” as defined
in this Amendment. Exhibit A hereto shall be used in lieu of the Questionnaire contemplated
by the Protocol Agreement for the Covered Agreement. “DF Supplement Information” is
any information set forth in Exhibit A together with any other information that the parties
agree shall be “DF Supplement Information.” The information contained in Exhibit A as
well as any other information required to be delivered under the Agreement shall be
automatically updated or provided and deemed delivered to SD by (a) any filings submitted
by CP, from time to time, to the SEC as and when publicly posted on
http://www.sec.gov/edgar.shtml (or any successor SEC webpage) and (b) any other written
notices provided to SD under the Covered Agreement.

X Option Two: The parties agree to use the procedures set forth in the Protocol
Agreement and agree to implement and amend between them the terms of the [SDA August
2012 DF Supplement by adhering to the Protocol Agreement and exchanging the
Questionnaire and entering into this Amendment. The Protocol Agreement, Questionnaire,
DF Terms Agreement (if applicable) and ISDA August 2012 DF Supplement shall govern
all Swap transactions, if any, under the Covered Agreement, provided that the ISDA August
2012 DF Supplement and Questionnaire shall govern as amended by this Amendment. The
phrase “this DF Supplement” as used in the ISDA August 2012 DF Supplement, means the
ISDA August 2012 DF Supplement as amended by this Amendment, and the term “Covered
Agreement” means “Covered Agreement” as defined in this Amendment. “DF Supplement
Information” is any information set forth in the Questionnaire together with any other
information that the parties agree shall be “DF Supplement Information.” The information
contained in the Questionnaire as well as any other information required to be delivered
under the Agreement shall be automatically updated or provided and deemed delivered to
SD by (a) any filings submitted by CP, from time to time, to the SEC as and when publicly
posted on Attp://www.sec.gov/edgar.shtml (or any successor SEC webpage) and (b) any other
written notices provided to SD under the Covered Agreement.

Resolving Conflict of Terms. Capitalized terms used herein and not otherwise defined shall

have the meaning ascribed thereto in the ISDA August 2012 DF Supplement. However, in the event
of any inconsistency between (a) a term defined in the Covered Agreement or in a Swap transaction
confirmation and (b) a term defined in the ISDA August 2012 DF Supplement, then (i) the term
defined in the ISDA August 2012 DF Supplement will control for purposes of interpreting this
Amendment, and (ii) the term defined in the Covered Agreement or Swap transaction confirmation
(with any inconsistency between the two documents determined in accordance with the Covered
Agreement) will control for purposes of interpreting the Covered Agreement or Swap transaction
confirmation.



Article 2:

Amendments to the ISDA August 2012 DF Supplement

2.1  Amendments to Schedule 2 of the ISDA August 2012 DF Supplement; Agreements
between a Swap Dealer and any other party.

@

®

Scope.

(i) Section 2.2 is amended by (1) adding “grounds to vitiate, cancel or otherwise
terminate a Swap,” following the words “termination event,” and (2) adding the
following at the end of the Section: “Provisions in the Agreement that in any manner
limit the liability of one party to the other party are not amended or affected hereby.”

(1) Section 2.6 is amended by adding the following prior to the period at the end
of the Section: “, as determined necessary by the party employing or responsible for
such personnel”.

(i)  The following new Section is added at the end of Section 2.8:

“2.8.1 SD acknowledges that, unless specifically stated herein, CP does not waive
any of its rights against SD, or excuse SD from any of its duties to CP, provided for
in the DF Supplement Rules.” CP acknowledges that, unless specifically stated
herein, SD does not waive any of its rights against CP, or excuse CP from any of its
duties to SD, provided for in the DF Supplement Rules.”

Confidentiality.

(i) Section 2.13 is amended by adding the following prior to the period at the
end of the Section: “with respect to DF Supplement Rules; provided however, that
SD will, to the extent feasible and if legally permitted to do so, notify CP of such
request as soon as practicable after receipt thereof and shall not disclose such Material
Confidential Information until the earlier of (a) CP notifying SD that it will not
contest such disclosure or (b) five (5) Business Days (or shorter if such shorter period
is requested by the regulator and SD has notified CP of such requirement, if in SD’s
determination such notice is permitted by law and is consistent with the request of
the regulatory authority) have passed following CP’s receipt of such notice without
CP notifying SD that CP shall contest the disclosure of such Material Confidential
Information to the requesting regulatory or self-regulatory organization, unless such
notice to CP or such restriction on disclosure is otherwise not permitted by applicable
law or by the requesting regulating authority or self-regulatory organization;
provided further, that the foregoing proviso shall not be applicable to routine filings

by SD”.

(ii) Section 2.14 is amended by (1) deleting “, on or prior to the date on which
this DF Schedule 2 is incorporated into the Agreement,”; (2) adding the words “or
enter” between “have entered” and “into a written agreement” in the second line; and
(3) adding the following prior to the period at the end of the Section: “; provided
however, CP does not waive any of its rights or excuse SD from any of its duties to
CP under such written agreement relating to the non-disclosure of information”.

3
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(i)  Section 2.15 is amended by (1) adding “on a need-to-know basis” in the fourth
line after “Material Confidential Information” and prior to “to (i) any”; (2) adding the
following to the end of the first sentence *; provided however, the persons to whom
such disclosure is made will be informed of the confidential nature of such
information and instructed to keep such information confidential”; (3) replacing the
second sentence in Section 2.15 up to the colon with the following: “Subject to the
foregoing, Material Confidential Information may be disclosed to any person acting
in a structuring, sales or trading capacity for SD or any affiliate of SD as permitted
by CFTC Regulation 23.410(c)(2); provided that nothing in the foregoing shall waive
any violation of CFTC Regulation 23.410(a); and provided further that for purposes
of the foregoing, CP and SD agree that:”.

Information Updating.

(i) Section 2.1 is amended by (1) deleting “and (iii) all DF Supplement
Information that is financial information furnished by or on behalf of it to the other
party has been prepared in accordance with applicable accounting standards,
consistently applied.”; (2) adding an “and” before “(i1)”; and (3) adding a period after
“in any material respect”.

(i)  Section 2.3 is amended by adding the following prior to the period at the end
of the Section: “and shall be deemed made when provided or given so that no
misrepresentation by CP is deemed to occur due to the one day delay built into the
definition of “Notice Effective Date”.”

(iii)  Section 2.9 is deleted and replaced with the following: “The parties agree
that if the Non-Reporting Counterparty has reported a Swap under the Agreement as
an “international swap” to a non-U.S. trade repository it shall notify the Reporting
Counterparty as soon as practicable and in accordance with the Notice Procedures, of
the (i) identity of each non-U.S. trade repository not registered with the CFTC to
which the Non-Reporting Counterparty or its agent has reported the Swap; and (ii)
swap identifier used by such non-U.S. trade repository to identify the Swap.”

(iv)  Section 2.10 is deleted and replaced with the following:

“2.10 Each party agrees that if it is the Non-Reporting Counterparty with respect
to a Swap under the Agreement, then upon the occurrence of any corporate event
(the meaning of “corporate event” as used in CFTC Regulation 45.4(c) to be
reasonably determined by the Non-Reporting Counterparty unless and until the
CFTC issues a specific definition of such term) with respect to the Non-Reporting
Counterparty that is also a “life cycle event” (as that term is defined in CFTC
Regulation 45.1) in respect of that Swap, it will, as soon as practicable, but in no
event later than 10 a.m. on the second “business day” (as that term is defined in CFTC
Regulation 45.1) following the day on which such life cycle event occurs, notify the
Reporting Counterparty with respect to the Swap of the occurrence of such life cycle
event, with sufficient detail regarding such life cycle event to allow the Reporting
Counterparty to comply with any reporting requirements imposed by the DF



Supplement Rules relevant to such other party’s compliance with the DF Supplement
Rules reporting requirements (see CFTC Regulation 45.4(c)).”

@ CP Acknowledgements.

1) Section 2.19 is amended by adding “, which may include an electronic
communication” after the words “will be confirmed in writing”.

(i)  Section 2.20 is amended by adding the following to the end of the Section:
“If a party has represented to the other party that it is an “eligible contract participant™
as defined in Section 1a(18) of the Commodity Exchange Act, then such party is not
a Hedging Entity ECP and therefore does not make the representation in this Section

2.20.”

(iii)  Section 2.22(a) is amended by replacing the words “to allow CP to assess its
potential exposure in connection with such Swap” with “in accordance with the
requirements of the DF Supplement Rules (CFTC Regulation 23.431(b)(1) — (4))”.

Article 3:

Representatio Warranties

3.1  Mutual Representations. Each party represents to the other (which representations
will be deemed to be repeated by each party as of the time of each Swap Transaction Event) that:

(a) It is duly organized and validly existing under the laws of the jurisdiction of its
organization or incorporation and, if relevant under such laws, in good standing; and

®) It has the power to execute this Amendment.

3.2  Representation of Swap Dealer. SD represents to CP (which representation will be
deemed to be repeated by SD as of the time of each Swap Transaction Event) that it has determined
it is a “swap dealer” as defined in Section 1a(49) of the Commodity Exchange Act and CFTC
Regulation 1.3(ggg) and is registered or intends to register accordingly.

Article 4:
Miscellaneous

4.1  No Other Agreement. Except as amended hereby, the Covered Agreement remains
in full force and effect.

4.2  Headings. The headings used in this Amendment are for convenience of reference
only and are not to affect the construction of or to be taken into consideration in interpreting this

Amendment.

4.3  Governing Law. This Amendment, as between the parties and in respect of each
Swap transaction between them, will be governed by and construed in accordance with the law
specified to govern that Swap transaction in the Covered Agreement and otherwise in accordance

with applicable choice of law doctrine.



4.4  Counterparts. This Amendment (and each amendment, modification and waiver in
respect thereof) may be executed and delivered in any number of counterparts (including by
facsimile transmission or PDF files) and all of such counterparts taken together shall be deemed to
constitute one and the same instrument.

(THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK)



IN WITNESS WHEREOF, the parties have executed this Amendment as of the Effective Date.

Morgan Stanley Capital Group Inc. South Kentucky Rural Electric
Cooperative Corporation

Domme it

By: By:
N@e; N.ame: DENNIS #HoLT
Title: Title: INTERI M CEO



IN WITNESS WHEREOF, the parties have executed this Amendment as of the Effective Date.

(@\ Morgan Stanley Capital Group Inc.

BY:  Charmaine Fearon
Name: Authorized Signatory
Title:

South Kentucky Rural Electric
Cooperative Corporation

By:
Name:
Title:



EXHIBIT A

(THIS EXHIBIT A IS ONLY FOR THOSE PARTIES WHO HAVE CHOSEN OPTION
ONE IN SECTION 1.1. IF OPTION TWO IS SELECTED PARTIES DO NOT NEED TO

FILL OUT THIS EXHIBIT A, BUT INSTEAD EXCHANGE THE ISDA

QUESTIONNAIRE.)

Party Information

Morgan Stanley Capital Group Inc. (“SD”)

South Kentucky Rural Electric Cooperative
Corporation (“CP”)

CP CICI/Legal Entity Identifier:

CP CICI/Legal Entity Identifier:

e
_—

1585 Broadway NY, NY 10036

Principal Address: 200 Electric Avenue,
Somerset, KY 42502

| Phone: (606) 451-4337

Phone: 212.761.4000

Fax: (606) 451-4103

Email: PPAAdmin@skrecc.com

Notices: dflermagreement@ms.com

Notices:

Address: 1585 Broadway NY, NY 10036

Address: 200 Electric Avenue, Somerset, KY
42502

Phonc: (606) 451-4337

' Phone: 212.761.4000

Fax: (606) 451-4103

Fax:
Email: _dftermagreement@ms.com Email: PPAAdmin@skrecc.com
Special Instructions: Special Instructions:

SD Principal Occupation or Business:

Morgan Stanley is a global financial services company
that, through its subsidiaries and affiliates, provides its
products and services to a range of clients and customers,
including  corporations, governments, financial
institutions and individuals. Morgan Stanley is a
financial holding company. Morgan Stanley operates in
three segments: Institutional Securities, Global Wealth
Management Group and Asset Management (see NYSE
stock listing for complete description).

CP Principal Occupation or Business:
South Kentucky is a rural electric cooperative corporation
that serves retail electric load in Southern Kentucky.

SD’s Guarantor: N/A

CP’s Guarantor: N/A

Address:
Phone: Phone:
‘Fax: Fax:
Email: Email:




CP Third Party Control Person (if
applicable):
Address:

Phone:

Fax:

Email:

Description of Swap activity: Description of Swap activity:

Swap dealer End user who hedges energy purchases

Oral Disclosure of Pre-Trade Mark Election — Does CP agree to receive oral disclosure (with
written confirmation to follow post-trade) of (i) pre-trade marks pursuant to CFTC Regulation
23.431(a)(3)(1) and (ii) basic material economic terms, including price, notional amount and
termination date, pursuant to CFTC Regulation 23.431(a)(2)?

X Yes [ O No
Commodity Pool Disclosure — Is CP a “commodity pool,” as that term is defined in Section

1(a)(10) of the Commodity Exchange Act and the CFTC Regulations?
O Yes [ O NoAnswer | XNo

Financial Entity Disclosure — Is CP a “financial entity,” as such term is defined in Section

2(h)(7)(C)(1) of the Commodity Exchange Act and the CFTC Regulations?
O Yes | O NoAnswer | XNo

Eligible Contract Participant — CP is an “eligible contract participant,” as that term is defined in
Section 1a(18) of the Commodity Exchange Act and applicable regulations thereunder, and the

following applies:

X Large Entity: It is a corporation, partnership, proprietorship, organization, trust, or other
entity (1) that has total assets exceeding $10,000,000 or (2) the obligations of which under
the Swap transactions are guaranteed or otherwise supported by a letter of credit, or
keepwell, support or other agreement by a corporation, partnership, proprietorship,
organization, trust, or other entity that has total assets exceeding $10,000,000, a Financial
Institution, an Eligible Insurance Company, an Eligible Investment Company, an Eligible
Commodity Pool, or an Eligible Government Entity.

O Other (please specify):

Schedules of the ISDA August 2012 DF Supplement — The parties agree Schedules 1 and 2 of
the ISDA 2012 DF Supplement shall apply and be incorporated as agreed herein. Schedules 3 and
4 will be incorporated as agreed herein, if elected:

‘/Schedule 3 O Schedule 4




If Schedule 3 is incorporated and the CP has | If Schedule 4 is incorporated, provide CP’s
Designated Evaluation Agent(s) provide CP’s | Designated QIR information:

Designated Evaluation Agent information:

Name: N/A Name:

Address: Address:

Phone: Phone:

Fax: Fax:

Email: Email:

If CP is a “Special Entity,” select the applicable subsection:

O CP is a Federal Agency.

O CP is a State, State agency, city, county, municipality, other political subdivision of a State, or
any instrumentality, department, or corporation of or established by a State or political
subdivision of a State.

10



Safe,
Efficient
, Markets

International Swaps and Derivatives Association, Inc.

ISDA MARCH 2013 DF PROTOCOL AGREEMENT

published on March 22, 2013,
by the International Swaps and Derivatives Association, Inc.
Annotated in red as of June 3, 2013

THE ANNOTATIONS AND INSTRUCTIONS IN THIS DOCUMENT DO NOT PURPORT TO BE AND
SHOULD NOT BE CONSIDERED A GUIDE TO OR AN EXPLANATION OF ALL RELEVANT ISSUES IN
CONNECTION WITH YOUR CONSIDERATION OF THE ISDA MARCH 2013 DF PROTOCOL OR THE
RELATED DOCUMENTS. PARTIES SHOULD CONSULT WITH THEIR LEGAL ADVISERS AND ANY
OTHER ADVISERS THEY DEEM APPROPRIATE AS PART OF THEIR CONSIDERATION OF THE
PROTOCOL PRIOR TO ADHERING TO THE PROTOCGL. ISDA ASSUMES NO RESPONSIBILITY FOR
ANY USE TO WHICH ANY OF ITS DOCUMENTATION OR OTHER DOCUMENTATION MAY BE PUT.

The International Swaps and Derivatives Association, Inc. (“ISDA™) has published this ISDA March 2013 DF
Protocol Agreement (this “Protocol Agreement”) to enable parties to enter into [SDA March 2013 DF Protocol
Master Agreements (as defined below) and/or supplement the terms of Protocol Covered Agreements (as defined
below) by incorporating therein selected portions of the ISDA March 2013 DF Supplement published on March 22,
2013 by ISDA (the “March 2013 DF Supplement”).

1. Use of Protocol

(a) A person who adheres to this Protocol Agreement (a “Protocol Participant”) in the manner set forth in
paragraph 2 may use the terms of this Protocol Agreement to supplement one or more existing Protocol
Covered Agreements by exchanging questionnaires substantially in the form of Exhibit 2 to this
Protocol Agreement or in the form provided on 1ISDA Amend (in either form, a “Questionnaire”), in
respect of such Protocol Covered Agreements in the manner set forth in paragraph 3. This Protocol
Agreement may also be used by a Protocol Participant to enter into new Protocol Covered Agreements
in the form of a 2002 ISDA Master Agreement with a Schedule as specified below (an “ISDA March
2013 DF Protocol Master Agreement”) by exchanging Questionnaires with another Protocol
Participant in the manner specified in paragraph 3. As described below, the Protocol Participant may be
either a principal or an agent in respect of a Protocol Covered Agreement.

(b) “Protocol Covered Agreement” means (i) an ISDA March 2013 DF Protocol Master Agreement or
(1) any other written agreement between two parties, with at least one of such parties being a CFTC
Swap Entity, that (A) is in existence on the Implementation Date applicable to such parties, and (B)
governs the terms and conditions of one or more transactions in Swaps that each such party has or may
enter into as principal.’ “PCA Principal” means a party who is or may become a principal to one or
more Swaps under a Protocol Covered Agreement. “PCA Agent” means a party who has executed a
Protocol Covered Agreement as agent on behalf of one or more PCA Principals.

(c) A Protocol Covered Agreement may have been executed directly by a PCA Principal or by a PCA
Agent. In the case of a Protocol Covered Agreement executed by a PCA Principal, only such PCA
Principal may supplement such Protocol Covered Agreement pursuant to this Protocol Agreement. In
the case of a Protocol Covered Agreement executed by a PCA Agent on behalf of a PCA Principal. only

' Note that the Protocol is not limited to ISDA Master Agreements, and may be used to amend all agreements between a pair
of parties that govern the terms and conditions of one or more transactions in Swaps.

Copyright © 2013 by International Swaps and Derivatives Association, Inc.



such PCA Agent may supplement such Protocol Covered Agreement on behalf of a PCA Principal
pursuant to this Protocol Agreement (even if such PCA Principal is also a Protocol Participant in respect
of one or more other Protocol Covered Agreements).*

(d) An ISDA March 2013 DF Protocol Master Agreement may be entered into pursuant to this Protocol
Agreement by a PCA Principal or a PCA Agent. The capacity in which a Protocol Participant enters
into an ISDA March 2013 DF Protocol Master Agreement pursuant to this Protocol Agreement is the
same as the capacity in which it completes a Matched Questionnaire (as defined below).

Adherence Letters

(a) Adherence to this Protocol Agreement will be evidenced by the execution and online delivery, in
accordance with this paragraph 2, by a Protocol Participant to ISDA, as agent, of a letter substantially in
the form of Exhibit 1 (an “Adherence Letter™).> A person wishing to participate in this Protocol
Agreement, whether as PCA Principal or PCA Agent, or both, shall submit, using an online form, a
single Adherence Letter to ISDA pursuant to this paragraph 2. ISDA will have the right, in its sole and
absolute discretion, upon thirty calendar days’ notice on the “ISDA March 2013 DF Protocol™ section of
its website at www.isda.org (or by other suitable means) to designate a closing date of the adherence
period for this Protocol (such closing date, the “Adherence Cut-off Date™). After the Adherence Cut-
off Date, ISDA will not accept any further Adherence Letters with respect to this Protocol Agreement.

(b) Each Protocol Participant executing an Adherence Letter will access the “Protocol Management”
section of the ISDA website at www.isda.org to enter information online that is required to generate its
form of Adherence Letter and will submit payment of any applicable fee. Either by directly
downloading the populated Adherence Letter trom the Protocol Management system or upon receipt via
e-mail of the populated Adherence Letter, each Protocol Participant will print, sign and upload the
signed Adherence Letter as a PDF (portable document format) attachment into the Protocol
Management system. Once the signed Adherence Letter has been approved and accepted by ISDA, the
Protocol Participant will receive an e-mail confirmation of the Protocol Participant’s adherence to this

Protocol Agreement.

(c) ISDA will publish, so that it may be viewed by all Protocol Participants, a conformed copy of each
Adherence Letter containing, in place of each signature, the printed or typewritten name of each
signatory.

(d Each Protocol Participant executing and submitting an Adherence Letter agrees that, for evidentiary

purposes, a conformed copy of an Adherence Letter certified by the General Counsel (or other
appropriate officer) of ISDA will be deemed to be an original.

(e) Each Protocol Participant agrees that the determination of the date and time of acceptance of any
Adherence Letter will be determined by [SDA in its absolute discretion.

A swap counterparty who has entered into an agreement governing swaps {such as an [SDA Master Agreement) directly
with a CFTC Swap Entity is referred to in the Protocol as the “PCA Principal.” If that same party enters into swaps through
an agent (such as an investment manager) under an agreement entered into by that agent, the agent is referred to as the “PCA
Agent.” Often, a PCA Agent will enter into an “umbrella agreement”™ with a CFTC Swap Entity under which the PCA
Agent may enter info swaps on behalf of one or mere PCA Principals. The Protocol differentiates between PCA Principals
and PCA Agents to enable a CFTC Swap Entity to identify the agreemenis that are modified via the Protocol {e.g., only a
PCA Agent may use the Protocol to modify an “umbrella agreement”).

Please note that in order to incorporate provisions of the DF Supplement into agreements between a CFTC Swap Entity and
a counterparty, the Protocol requires the exchange of Questionnaires as described below. [nformation made public on
{SDA’s website allow$ a Protocol Participant to identify other parties with whom it may wish to exchange Questionnaires as
well as the method by which such other parties will accept delivery of Questionnaires. The exchange may also be effected
via [SDA Amend.



(@)

(b)

(©

(d)

(e)

Questionnaires

A Questionnaire in respect of Protocol Covered Agreements will only be deemed to be executed and
submitted by a Protocol Participant who has executed and submitted an Adherence Letter. A Protocol
Participant who wishes to enter into or supplement Protocol Covered Agreements with multiple
counterparties may (but is not required to) execute multiple Questionnaires in order to deliver different
Questionnaires to different counterparties pursuant to this paragraph 3; provided that a Protocol
Participant who is a PCA Principal may not deliver more than one Questionnaire to the same Protocol
Participant and a Protocol Participant who is a PCA Agent may not deliver more than one Questionnaire
to the same Protocol Participant on behalf of a single PCA Principal.

A Protocol Participant may extend an offer to enter into and/or supplement Protocol Covered
Agreements by executing a Questionnaire and delivering such Questionnaire to another Protocol
Participant in the manner set forth in this paragraph 3. If and when a Protocol Participant receiving a
Questionnaire also delivers an executed Questionnaire to the offering Protocol Participant, the receiving
Protocol Participant will be deemed to have accepted the offer to enter into an ISDA March 2013 DF
Protocol Master Agreement and supplement such agreement and their existing Protocol Covered
Agreements, in each case if and to the extent set forth in paragraphs 4 and 5, as applicable. For
purposes of this Protocol Agreement, each such Protocol Covered Agreement is referred to as a
“Matched PCA,” both PCA Principals thereto are referred to together as “Matched PCA Parties,” and
the Questionnaires delivered by or on behalf of the Matched PCA Parties in respect of the Matched
PCA are referred to together as “Matched Questionnaires.” For the avoidance of doubt, if a PCA
Agent has not delivered a Questionnaire on behalf of a particular PCA Principal, such PCA Agent will
not have entered into or supplemented any Protocol Covered Agreement on behalf of such PCA
Principal pursuant to this Protocol Agreement even if the PCA Agent has delivered a Questionnaire in

respect of other PCA Principals.*

For purposes of this Protocol Agreement, when a Protocol Participant delivers a Questionnaire to
another Protocol Participant, each PCA Principal on whose behalf such Questionnaire is delivered is
referred to as a “Delivering PCA Principal.” Delivery of a Questionnaire by a PCA Agent in the
manner set forth in this paragraph 3 will be deemed to be delivery by each Delivering PCA Principal
identified by the PCA Agent in such Questionnaire. Delivery of a Questionnaire to a PCA Agent in the
manner set forth in this paragraph 3 will be deemed to be delivery by a relevant Delivering PCA
Principal (i) to each PCA Principal on whose behalf the PCA Agent has entered into an existing
Protocol Covered Agreement with such Delivering PCA Principal or (ii) if there is no existing Protocol
Covered Agreement with respect to a Delivering PCA Principal, to each PCA Principal identified in the
reciprocal Questionnaire delivered by the PCA Agent to such Delivering PCA Principal.

Delivery of a Questionnaire must be made in the manner described in this paragraph 3(d) not later than
the 30th calendar day following the Adherence Cut-off Date (the “Matching Cut-off Date”). Delivery
of a Questionnaire to a Protocol Participant shall be effective if delivered in a manner specified by such
Protocol Participant in its Adherence Letter. In addition, without regard to the election that a Protocol
Participant has made in its Adherence Letter, if such Protocol Participant has taken all steps necessary to
establish the ability to receive a Questionnaire via ISDA Amend, delivery of a Questionnaire to such
Protocol Participant via ISDA Amend shall be effective.

In using this Protocol Agreement to enter into and/or supplement Matched PCAs, a Protocol Participant
may not specify additional provisions, conditions or limitations in its Questionnaire., except as expressly

provided therein.

4

See supra note 2.



4,

ISDA March 2013 DF Protocol Master Agreement’

Every pair of Matched PCA Parties that have elected in their Matched Questionnaires® to enter into an ISDA March
2013 DF Protocol Master Agreement will be deemed to have entered into such agreement as of the later of (i) the
date on which at least one Matched PCA Party is registered (fully or provisionally) with the Commodity Futures
Trading Commission (“CFTC”) as a (1) “swap dealer,” as defined in Section 1a(49) of the Commodity Exchange
Act, as amended (“CEA™), and CFTC Regulation 1.3(ggg) thereunder, or (2) “major swap participant™ as defined in
Section 1a(33) of the CEA and CFTC Regulation 1.3(hhh) thereunder, as applicable, and (ii) the STRD Compliance
Date. Matched PCA Parties will also be deemed to have agreed that the following constitutes the Schedule (as such
term is used in the [SDA March 2013 DF Protocol Master Agreement) to such agreement:

(a)

(©)

(D

Scope. This Master Agreement will govern any Swap between the parties that is entered into on or after
the date hereof that is (i) not governed by an Existing Swap Agreement, and (ii) not intended by the parties
to be cleared on a clearing organization. An “Existing Swap Agreement” means, in respect of a Swap, a
written agreement that (i) exists at the time of execution of such Swap. (ii) provides for, among other
things, terms governing the payment obligations of the parties, and (iii) the parties have established (by
written agreement, oral agreement, course of conduct or otherwise) will govern such Swap. This Master
Agreement will not govern any Swap that is (i) governed by an Existing Swap Agreement, or (ii) intended
by the parties to be cleared on a clearing organization.

(b) Swaps. For purposes of this Master Agreement, the term “Swap” means a “swap” as defined in Section

1a(47) of the Commodity Exchange Act, as amended (“CEA”), and regulations thereunder; provided that a
commodity option entered into pursuant to Commodity Futures Trading Commission Regulation 32.3(a) is
not a Swap for purposes hereof. The term “Swap” also includes any foreign exchange swaps and foreign
exchange forwards that are exempted from regulation as “swaps” by the Secretary of the Treasury pursuant
to authority granted by Section la(47)(E) of the CEA. For the avoidance of doubt, the term “Swap” does
not include a swap that has been cleared by a derivatives clearing organization.

Governing Law. This Master Agreement will be governed by and construed in accordance with the laws of
the State of New York (without reference to choice of law doctrine), unless otherwise agreed by the parties.

Netting of Payments. Except as otherwise agreed by the parties in writing, “Multiple Transaction
Payment Netting™ (1) will apply with respect to each Transaction that is an “FX Transaction™ or “Currency
Option Transaction” as defined in the ISDA 1998 FX and Currency Option Definitions (as published by
ISDA, the Emerging Markets Traders Association and the Foreign Exchange Committee). as supplemented
from time to time, and (2) will not apply with respect to other Transactions, in each case for the purposes of
Section 2(c) of this Master Agreement.’

The ISDA March 2013 DF Protocol Master Agreement is an ISDA Master Agreement that will govern uncleared Swaps that
are not otherwise governed by a written agreement. Iis purpose is E-is-purpeses—is to provide swap trading relationship
documentation intended to be compliant with CFTC Regulation 23.504 in situations in which the parties have not otherwise
provided for such documentation, such as where the parties have historically relied on the use of post-execution “long-form”
confirmations or have not required pre-execution “relationship” documentation for relatively simple or short-dated wades
(e.g.. certain FX transactions). The Schedule provided herein is intentionally minimalistic ia order to provide an agreement
that would be suitable for a wide variety of transaction types. Parties may supplement the Schedule on a bilateral basis if
desired to suit their particular business needs.

A party may make such an election in Part [T, Q 5(a) of the Questionnaire.

The purpose of this scope provision is to ensure that the DF Protocol Master Agreement applies to trades only when it is
needed to fill the gap when other “swap trading relationship documentation™ is mot available. When such other
documentation is available, virtually any means of establishing that such other documentation governs a fransaction is
sufficient to establish that the DF Protocol Master Agreement will not apply. In addition, this provision establishes that the
DF Protocol Master Agreement does not govern transactions that the parties intend to clear, as an ISDA Master Agreement
may not be necessary or desired by the parties in such circumstances.

Multiple Transaction Payment Netting was made applicable to FX Transactions consistent with standard industry practice to
aet such ransactions. Since it is not clear that other types of transactions that might be governed by this DF Protocol Master

4



(e)

wn

(a)

(b)

ISDA August 2012 DF Protocol. 1f both parties hereto have adhered to the ISDA August 2012 DF
Protocol Agreement, as published on August 13, 2012, by ISDA (the “August Protocol Agreement™) and
have delivered “Matched Questionnaires™ (as defined in the August Protocol Agreement), then this Master
Agreement shall be supplemented to the same extent as if it were a “Matched PCA™ under the August
Protocol Agreement.

Incorporation of the ISDA March 2013 DF Supplement into Matched PCAs

Incorporation of DF Schedules. Subject to Section 5(c) hereof, every pair of Matched PCA Parties will be
deemed to have supplemented each Matched PCA as of the Tmplementation Date by incorporating therein
DF Schedules 1 and 2 and any other applicable DF Schedules, as follows:

1) such Matched PCA Parties will be deemed to have supplemented their Matched PCAs by
incorporating DF Schedule 3 if (A) each Matched PCA Party is a CFTC Swap Entity or has
indicated in its Matched Questionnaire that it is, to the best of its knowledge, a Financial Entity (or
both) or (B) the Matched PCA Party that is not a CFTC Swap Entity has elected in its Matched
Questionnaire’ to supplement its Matched PCAs by incorporating DF Schedule 3 or has failed to
respond to the question, “Does PCA Principal agree to DF Schedule 3”; and

(ii) such Matched PCA Parties will be deemed to have supplemented their Matched PCAs by
incorporating DF Schedule 4 unless one Matched PCA Party is a Non-CFTC Swap Entity who has
elected in its Matched Questionnaire'” not to supplement its Matched PCAs by incorporating DF
Schedule 4.

Terms of Data Reconciliation. With respect to a pair of Matched PCA Parties that have elected to
supplement Matched PCAs by incorporating DF Schedule 4, data reconciliation shall be conducted as
follows:

Q) Two CFTC Swap Entities. Tf both Matched PCA Parties are CFTC Swap Entities, then the
Matched PCA Parties will be deemed to have agreed that Data Reconciliations will be conducted
by the delivery of Portfolio Data by each Matched PCA Party pursuant to Part ITI of DF Schedule
4

(i1) Review. If one Matched PCA Party is a Non-CFTC Swap Entity who has elected in its Matched
Questionnaire '’ to engage in portfolio reconciliation in accordance with Part IT of DF Schedule 4,
then the Matched PCA Parties will be deemed to have agreed that Data Reconciliations will be
conducted by the delivery of Portfolio Data by the CFTC Swap Entity and the review of such data
by the Non-CFTC Swap Entity pursuant to Part 11 of DF Schedule 4:

(ii1) Exchange. If one Matched PCA Party is a Non-CFTC Swap Entity who has elected in its Matched
Questionnaire ' to engage in portfolio reconciliation in accordance with Part I11 of DF Schedule 4,
then the Matched PCA Parties will be deemed to have agreed that Data Reconciliations will be
conducted by the delivery of Portfolio Data by each Matched PCA Party pursuant to Part ITI of DF
Schedule 4; and

Agreement would necessarily be subject to such a practice, it is left to the parties to bilaterally agree as to whether Muitiple
Traunsaction Payment Netting should be applied.

A party may make such an election in Part I, Q 2 of the Questionnaire.
A party may make such an election in Part ITI, Q 3(a) of the Questionnaire.
A party may make such an election in Part Il Q 3(b) of the Questionnaire.

A party may make such an election in Part I, Q 3(b) of the Questionnaire.

S



(c)

(a)

(b)

(a)

(iv) SDR Data. Tf both Matched PCA Parties have elected in their Matched Questionnaires" to
reconcile relevant terms of Swaps in accordance with Part V of DF Schedule 4, then Part V of DF
Schedule 4 shall apply.

Conditions on Obligations. Each pair of Matched PCA Parties agrees that performance of the obligations
of the Matched PCA Parties under any provision of the March 2013 DF Supplement that has been
incorporated into their Matched PCAs shall be subject to the following conditions precedent:

(1) at least one Matched PCA Party is registered (fully or provisionally) with the CFTC as a (1) “swap
dealer,” as defined in Section 1a(49) of the CEA, and CFTC Regulation 1.3(ggg) thereunder, or
(2) “major swap participant,” as defined in Section l1a(33) of the CEA and CFTC
Regulation 1.3(hhh) thereunder, as applicable; and

(ii)
(1) with respect to DF Schedule 3, the occurrence ot the STRD Compliance Date that is
applicable to the Matched PCA Parties; and
(2) with respect to DF Schedule 4, the occurrence of the PR Compliance Date that is
applicable to the Matched PCA Parties.
Effectiveness

The agreement to enter into and/or supplement a Matched PCA on the terms and conditions set forth in
this Protocol Agreement, the Matched Questionnaires and the March 2013 DF Supplement, will, as
between any Matched PCA Parties, be effective as of the date on which the later of two Matched PCA
Parties delivered its executed Questionnaire in accordance with paragraph 3 (such date, the
“Implementation Date™).

This Protocol Agreement is intended for use without negotiation, but without prejudice to any
amendment, modification or waiver in respect of a Protocol Covered Agreement that the parties may
atherwise effect in accordance with the terms of that Protocol Covered Agreement or as otherwise
provided by applicable law.

o In adhering to this Protocol Agreement. a party may not specify additional provisions, conditions
or limitations in its Adherence Letter; and

(i) Any purported adherence that [SDA, as agent, determines in good faith is not in compliance with
this Protocol Agreement will be void and ISDA will inform the relevant parties of such fact as
soon as reasonably possible after making such determination and will remove the party’s
Adherence Letter from the ISDA website.

Representations and Agreements

Representations by a PCA Principal. [n the case of a Protocol Participant who is a PCA Principal in
respect of a Matched Questionnaire and Matched PCA, the PCA Principal represents to the other PCA
Principal that is party to such Matched PCA that, as of the Implementation Date:

) Status. It is, if relevant, duly organized and validly existing under the laws of the jurisdiction of
its organization or incorporation and, if relevant under such laws, in good standing or, if it
otherwise represents its status in or pursuant to a Matched PCA, has such status;

(i1) Powers. It has the power to execute and deliver the Adherence Letter and the Matched
Questionnaire and to perform its obligations under the Adherence Letter, this Protocol Agreement,
the Matched Questionnaire, and each Matched PCA (as supplemented by this Protocol

13

A party may make such an election in Part IIf, G 3(c) of the Questionnaire.
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(b)

(1ii)

(iv)

(v)

(vi)

Agreement), and has taken all necessary action to authorize such execution, delivery and
performance;

No Violation or Conflict. Such execution, delivery and performance do not violate or conflict
with any law applicable to it, any provision of its constitutional documents. any order or judgment
of any court or other agency of government applicable to it or any of its assets or any contractual
restriction binding on or affecting it or any of its assets;

Credir Support. Such execution, delivery and performance will not, in and of itself, adversely
affect any obligations owed, whether by it or by any third party, under any Credit Support
Document in respect of its obligations relating to any Matched PCA;

Consents. All governmental and other consents that are required to have been obtained by it with
respect to the Adherence Letter, this Protocol Agreement, the Matched Questionnaire, and each
Matched PCA (as supplemented by this Protocol Agreement) have been obtained and are in full
force and effect and all conditions of any such consents have been complied with; and

Obligations Binding. Its obligations under the Adherence Letter, this Protocol Agreement, the
Matched Questionnaire, and each Matched PCA (as supplemented by this Protocol Agreement)
constitute its legal, valid and binding obligations. enforceable in accordance with their respective
terms (subject to applicable bankruptcy, reorganization, insolvency, moratorium or similar laws
affecting creditors’ rights generally and subject, as to enforceability, to equitable principles of
general application (regardless of whether enforcement is sought in a proceeding in equity or at
law)).

Representations by a PCA Agent. In the case of a Protocol Participant who is a PCA Agent acting on
behalf of a Delivering PCA Principal in respect of a Matched Questionnaire and Matched PCA, the
PCA Agent represents to the other PCA Principal that is party to such Matched PCA that, as of the

Implementation Date:

(i1)

(iii)

(iv)

Status. Each of the Delivering PCA Principal and the PCA Agent is. if relevant, duly organized
and validly existing under the laws of the jurisdiction of its organization or incorporation and, if
relevant under such laws. in good standing or, if it otherwise represents its status in or pursuant to
a Matched PCA, has such status;

Powers. The Delivering PCA Principal has the power to execute and deliver each Matched PCA
(as supplemented by this Protocol Agreement) and to perform its obligations thereunder, and has
taken all necessary action to authorize such execution, delivery and pertformance. The PCA Agent
has the power to execute and deliver the Adherence Letter and the Matched Questionnaire and to
perform its obligations under the Adherence Letter, this Protocol Agreement, the Matched
Questionnaire, and each Matched PCA (as supplemented by this Protocol Agreement), and has
taken all necessary action to authorize such execution, delivery and performance. The PCA Agent
has all necessary authority to enter into the Adherence Letter, this Protocol Agreement, and the
Matched Questionnaire on behalf of the Delivering PCA Principal and has in its files a written
agreement or power of attorney authorizing it to act on the Delivering PCA Principal’s behalf in

respect thereof;

No Vieolation or Conflict. Such execution, delivery and performance by the Delivering PCA
Principal and the PCA Agent, respectively, do not violate or conflict with any law applicable to it,
any provision of its constitutional documents, any order or judgment of any court or other agency
of government applicable to it or any of its assets or any contractual restriction binding on or

affecting it or any of its assets:

Credit Support. Such execution, delivery and performance will not. in and of itself. adversely
affect any obligations owed, whether by the Delivering PCA Principal or by any third party, under
any Credit Support Document in respect of its obligations relating to any Matched PCA;



V)

(vi)

Consents. All governmental and other consents that are required to have been obtained by the
Delivering PCA Principal or the PCA Agent with respect to the Adherence Letter, this Protocol
Agreement, the Matched Questiounaire, and each Matched PCA (as supplemented by this Protocol
Agreement) have been obtained and are in full force and effect and all conditions of any such

consents have been complied with; and

Obligations Binding. The respective obligations of the Delivering PCA Principal and the PCA
Agent under the Adherence Letter, this Protocol Agreement, the Matched Questionnaire, and each
Matched PCA (as supplemented by this Protocol Agreement) constitute its legal, valid and binding
obligations, enforceable in accordance with their respective terms (subject to applicable
bankruptcy, reorganization, insolvency, moratorium or similar laws affecting creditors’ rights
generally and subject. as to enforceability, to equitable principles of general application
(regardless of whether enforcement is sought in a proceeding in equity or at law)).

(c) Agreements by Matched PCA Parties. Each Matched PCA Party agrees with the other Matched PCA

Party that:

(M

(i)

(iif)

(iv)

)

(vi)

such other Matched PCA Party shall be a “CFTC Swap Entity” for purposes of the March 2013
DF Supplement if such other Matched PCA Party has elected to be a “CFTC Swap Entity” in its

Matched Questionnaire;

any Credit Support Document between Matched PCA Parties that relates to a Matched PCA will
be deemed to be supplemented to the extent necessary such that the operation thereof is not
affected by the adherence by such Matched PCA Parties or any supplements contemplated by this
Protocol Agreement and the relevant Matched Questionnaires;

all information and representations provided by it or by its PCA Agent on its behalf in the
Matched Questionnaire shall be “March 2013 DF Supplement Information” for purposes of the
March 2013 DF Supplement;

solely for purposes of delivering notices of the type specified in Section 2.3 of the March 2013 DF
Supplement in respect of information or representations set forth in the Matched Questionnaire of
the other Matched PCA Party, the other Matched PCA Party may provide such notices in any
manner by which delivery of a Questionnaire to such Matched PCA Party would be effective
under paragraph 3(d) hereof or to any substitute address provided by such Matched PCA Party
under Section 2.3 of the March 2013 DF Supplement; °

solely for purposes of delivering notices in connection with the March 2013 DF Supplement
(except in respect of information described in paragraphs (vi) or (vii) below), the “Notice
Procedures” applicable to a Matched PCA Party include written notice by e-mail delivered to an
address specified in such Matched PCA Party’s Questionnaire for delivery of such notices'® or to
any substitute e-mail address provided under Section 2.3 of the DF Supplement.'” Such written
notice shall be deemed delivered when sent to the specified address;

solely for purposes of delivering Risk Valuations (as such term is defined in the March 2013 DF
Supplement) pursuant to DF Schedule 3, the “Notice Procedures™ applicable to a Matched PCA
Party include written notice by e-mail delivered to an address specified in such Matched PCA

Under the DF Supplement, a party makes various representations about its DF Supplement Information and agrees to update
such information and representations.

Under Section 2.3 of the DF Supplement. a counterparty agrees to provide written notice of any updated information and

representations.

A party may provide its e-mail address for delivery of such notices in Part II, Q 6 of the Questionnaire.

See supra note 15.



9.

(a)

(b)

(c)

(d)

Party’s Questionnaire for delivery of Risk Valuations'® or to any substitute e-mail address
provided under Section 2.3 of the DF Supplement.”” Such written notice shall be deemed
delivered when sent to the specified address; and

(vii) solely for purposes of delivering Portfolio Data (as such term is defined in the March 2013 DF

Supplement) pursuant to DF Schedule 4, the “Notice Procedures™ applicable to a Matched PCA
Party include written notice by e-mail delivered to an address specified in such Matched PCA
Party’s Questionnaire for delivery of Portfolio Data® or to any substitute e-mail address provided
under Section 2.3 of the DF Supplement.”’ Such written notice shall be deemed delivered when

sent to the specified address.

Miscellaneous

(i)

(i)

Entire Agreement; Survival.

This Protocol Agreement constitutes the entire agreement and understanding of the Protocol
Participants with respect to its subject matter and supersedes all oral communication and prior
writings (except as otherwise provided herein) with respect thereto. Each Protocol Participant
acknowledges that, in adhering to this Protocol Agreement, it has not relied on any oral or written
representation, warranty or other assurance (except as provided for or referred to elsewhere in this
Protocol Agreement, an Adherence Letter, or in a Questionnaire) and waives all rights and
remedies which might otherwise be available to it in respect thereof, except that nothing in this
Protocol Agreement will limit or exclude any liability of a Protocol Participant for fraud.

Except for any supplement deemed to be made pursuant to this Protocol Agreement in respect of
any Protocol Covered Agreement, all terms and conditions of each Protocol Covered Agreement
will continue in tull force and effect in accordance with its provisions as in effect immediately
prior to the Implementation Date. Except as explicitly stated in this Protocol Agreement, nothing
herein will constitute a waiver or release of any rights of any party under any Protocol Covered
Agreement.

Amendments. An amendment, modification or waiver in respect of the matters contemplated by this
Protocol Agreement will only be effective in respect of a Matched PCA if made in accordance with the

terms of such Matched PCA.

Headings and Footnotes. The headings and footnotes used in this Protocol Agreement, any
Questionnaire, and any Adherence Letter are for informational purposes and convenience of reference
only, and are not to affect the construction of or to be taken into consideration in interpreting this
Protocol Agreement, any Questionnaire, or any Adherence Letter.

Governing Law. This Protocol Agreement and each Adherence Letter will, as between Matched PCA
Parties, be governed by and construed in accordance with the laws of the State of New York, without
reference to choice-of-law doctrine, provided that supplements to each Matched PCA effected by this
Protocol Agreement shall be governed by and construed in accordance with the law governing such

Matched PCA.

Definitions

As used in this Protocol Agreement, the following terms will have the following meanings:

“CFTC Swap Entity” means a party that elects in its Questionnaire to be a CFTC Swap Entity.

A party may provide its e-mail address for delivery of Risk Valuations in Part II, Q 7 of the Questionnaire.

See supra note 15.

A party may provide its e-mail address for delivery of Portfolio Data in Part I, Q 8 of the Questionnaire.

See supra note 15,



“Commodity Trade Option” means a commodity option entered into pursuant to CFTC Regulation 32.3(a).

“Credit Support Document” means, with respect to a Matched PCA Party, a document, which, by its terms,
secures, guarantees or otherwise supports the obligations of one or both of the Matched PCA Parties under a
Matched PCA, whether or not such document is specified as a “Credit Support Document” in such Matched PCA.

“Data Reconciliation” shall have the meaning provided in the March 2013 DF Supplement.

“DF Schedule” means a schedule to the March 2013 DF Supplement.

“ISDA Amend” means the web-based platform that has been developed by ISDA and Markit Group Limited and is
available at hittp:/www.markit.com/en/products/distribution/document-exchange/registration.page or such other web
address specified by ISDA and Markit Group Limited.

“Non-CFTC Swap Entity” means a party that has not elected in its Questionnaire to be a CFTC Swap Entity.
“Portfolio Data” shall have the meaning provided in the March 2013 DF Supplement.

“PR Compliance Date” means, with respect to any Matched PCA, the later of July 1, 2013 (unless the compliance
date under CFTC Regulation 23.502 is delayed, in which case such later date) or the Implementation Date.

“Protocol” means the process for amending Protocol Covered Agreements under this ISDA March 2013 DF
Protocol Agreement and related documents.

“STRD Compliance Date” means, with respect to any Matched PCA, the later of July 1, 2013 (unless the
compliance date under CFTC Regulation 23.504 is delayed, in which case such later date) or the Implementation

Date.

“Swap” means a “swap” as defined in Section 1a(47) of the CEA and the regulations thereunder; provided that a
Commodity Trade Option is not a Swap for purposes hereof. The term “Swap” also includes any foreign exchange
swaps and foreign exchange forwards that are exempted from regulation as “swaps” by the Secretary of the Treasury
pursuant to authority granted by Section 1a(47)(E) of the CEA. For the avoidance of doubt, the term “Swap” does
not include a swap that has been cleared by a DCO.



EXHIBIT 1
to ISDA March 2013 DF Protocol Agreement

Form of Adherence Letter
[Letterhead of Protocol Participant]

[Date]

Dear Sirs:

Re: ISDA March 2013 DF Protocol — Adherence

The purpose of this letter is to confirm our adherence as a “Protocol Participant” to the ISDA March 2013
DF Protocol Agreement as published by the International Swaps and Derivatives Association, Inc. on
March 22, 2013 (the “Protocol Agreement™).” This letter constitutes an Adherence Letter as referred to
in the Protocol Agreement. The definitions and provisions contained in the Protocol Agreement are

incorporated into this Adherence Letter.

We agree to pay a one-time fee of $500 to [SDA at or before the submission of this Adherence Letter.

1. Specific Terms

We hereby represent that this is the only Adherence Letter submitted by us to ISDA in respect of
the Protocol Agreement.

2. Appointment as Agent and Release

We hereby appoint [SDA as our agent for the limited purposes of the Protocol Agreement and
accordingly we waive, and hereby release ISDA from, any rights, claims, actions or causes of
action whatsoever (whether in contract, tort or otherwise) arising out of or in any way relating to
this Adherence Letter or our adherence to the Protocol Agreement or any actions contemplated as

being required by ISDA.

3. Contact Details

Our contact information, solely for purposes of this Adherence Letter (and unrelated to the
Questionnaire delivery options in the subsequent section) is:

Name:
Address:
Telephone:
Fax:
E-mail:

4. Delivery of Questionnaire

Delivery of a Questionnaire by another Protocol Participant may be made to us pursuant to paragraph 3
of the Protocol Agreement as follows, where the relevant box has been checked:

O if submitted via ISDA Amend in accordance with the terms thereof.

2 The version of the Adherence Letter published on March 22, 2013 incorrectly listed the date of the DF Protocol
Agreement as March 20, 2013.



if in writing and delivered in person or by courier. or by certified or registered mail (airmail, if
overseas) or the equivalent (return receipt requested) to:

[Address]
[Address]
[Address]
[Attention]

if sent by facsimile transmission, to:

[Fax Number]
[Attention]

if sent by e-mail or other electronic messaging system, to:

[Address]

We understand that the Protocol is designed to allow “matching” of Questionnaires between a
CFTC Swap Entity and other counterparties (including other CFTC Swap Entities). Accordingly,
to assist in the administration of the Protocol, we have checked this box to indicate that (a) we
intend to participate in the Protocol as a CFTC Swap Entity or (b) we are submitting this letter to
participate in the Protocol on behalf of a PCA Principal who we intend to designate as a CFTC
Swap Entity and whose legal name is:

We consent to the publication of a conformed copy of this letter by ISDA and to the disclosure by
ISDA of the contents of this letter.

Yours faithfully,
[PROTOCOL PARTICIPANT]
Signature:

Name:
Title:




Safe,
Efficiant
, Markets

International Swaps and Derivatives Association, Inc.

ISDA MARCH 2013 DF SUPPLEMENT'

published on March 22, 2013,
by the International Swaps and Derivatives Association, Inc.
Annotated in red as of Jume 3, 2013

THE ANNOTATIONS AND INSTRUCTIONS IN THIS DOCUMENT DO NOT PURPORT TO BE AND
SHOULD NOT BE CONSIDERED A GUIDE TO OR AN EXPLANATION OF ALL RELEVANT ISSUES
IN CONNECTION WITH YOUR CONSIDERATION OF THE ISDA MARCH 2013 DF PROTOCOL OR
THE RELATED DOCUMENTS. PARTIES SHOULD CONSULT WITH THEIR LEGAL ADVISERS AND
ANY OTHER ADVISERS THEY DEEM APPROPRIATE AS PART OF THEIR CONSIDERATION OF
THE PROTOCOL PRIOR TO ADHERING TO THE PROTOQOCOL. ISDA ASSUMES NO
RESPONSIBILITY FGR ANY USE TO WHICH ANY OF ITS DOCUMENTATION OR OTHER

DOCUMENTATION MAY BE PUT.

' This March 2013 DF Supplement is intended to address requirements of the following final rules:

(1) CFTC, Final Rule, Confirmation, Portfolio Reconciliation, Portfolio Compression, and Swap Trading
Relationship Documentation Requirements for Swap Dealers and Major Swap Participants, 77 Fed. Reg. 55904
(Sept. 11, 2012);

(2) CFTC, Final Rule, End-User Exception to the Clearing Requirement for Swaps, 77 Fed. Reg. 42559 (July 19,
2012); and

(3) CFTC, Final Rule, Clearing Requirement Determination Under Section 2(h) of the CEA, 77 Fed. Reg. 74284
(Dec. 13,2012).

Copyright © 2013 by [nternational Swaps and Derivatives Association, Inc.
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2 , Markets

International Swaps and Derivatives Association, Inc.

ISDA March 2013 DF Supplement
(published on March 22, 2013)

Any of the following schedules of this ISDA March 2013 DF Supplement (as published by the
International Swaps and Derivatives Association, Inc. (“ISDA”™)) (this “March 2013 DF
Supplement”) may be incorporated into an agreement (such agreement, a “Covered
Agreement”) by written agreement of the relevant parties indicating which schedules of this
March 2013 DF Supplement (each such schedule, a “March 2013 DF Schedule”) shall be
incorporated into such Covered Agreement.” Each March 2013 DF Schedule so incorporated in
a Covered Agreement will be applicable to such Covered Agreement unless otherwise provided
in such Covered Agreement. The headings and footnotes used in this March 2013 DF
Supplement are for informational purposes and convenience of reference only, and are not to
affect the construction of or to be taken into consideration in interpreting this March 2013 DF

Supplement.

)

The *“written agreement of the relevant parties” may include any written agreement by which the parties agree
to incorporate the provisions of this March 2013 DF Supplement. Such an agreement will be established if both
parties have adhered to the March 2013 DF Protocol and exchanged Questionnaires in accordance with the
terms of the ISDA March 2013 DF Protocol Agreement. Parties may also incorporate such provisions through
any other bilateral agreement. [n either case, the relevant provisions of this Supplement would be incorporated
into “Covered Agreements.”



March 2013 DF Schedule 1
Defined Terms

The following terms shall have the following meanings when used in this March 2013 DF
Supplement. In the event of any inconsistency between a definition provided in this March 2013
DF Supplement and a definition provided in a Covered Agreement, the definitions provided in
this March 2013 DF Supplement shall govern for purposes of interpreting terms provided in any
March 2013 DF Schedule that is incorporated by reference into such Covered Agreement and the
definitions provided in the Covered Agreement shall govern for purposes of interpreting other
terms in the Covered Agreement unless such Covered Agreement specifically provides:

otherwise.

“Active Fund” means a “private fund,” as defined in Section 202(a) of the Investment Advisers
Act of 1940, that (i) is not a Third-Party Subaccount and (ii) has executed 200 or more swaps per
month on average over the 12 months preceding November 1, 2012. For purposes of clause (ii)
of this definition, “swaps” shall mean swaps as defined by the CFTC for purposes of
implementation schedules under parts 23 and 50 of CFTC regulations and shall exclude, without
limitation, foreign exchange swaps and foreign exchange forwards exempted from regulation as
“swaps” lgy the Secretary of the Treasury pursuant to authority granted by Section 1a(47)(E) of
the CEA.

“Agreement,” as used in a provision of this March 2013 DF Supplement that is incorporated into
a Covered Agreement or any defined term used in such provision, means such Covered
Agreement, as amended or supplemented from time to time."

“Annually” means once each calendar year.

“Applicable Portfolio Reconciliation Compliance Date” means the date on which CFTC Swap
Entity compliance is required with respect to Counterparty under CFTC Regulation 23.502 and
applicable law regarding the scope of application of CFTC Regulation 23.502, including
applicable CFTC interpretations and other CFTC Regulations. For the avoidance of doubt, if
both Parties are CFTC Swap Entities, the Applicable Portfolio Reconciliation Compliance Date
shall occur on the first date on which compliance is required by either CFTC Swap Entity with

respect to the other Party.’

“Applicable STRD Compliance Date” means the date on which CFTC Swap Entity compliance
is required with respect to Counterparty under CFTC Regulation 23.504 and applicable law

See the definitions of “Category 1 Eatity” and “Category 2 Entity.”

*  Because “Covered Agreement” means any agreement that the parties may amend or supplement with the terms
provided in this DF Supplement, the term “Agreement” is used to identify the specific agreement that is
supplemented when these terms are incorporated into that agreement. An “Agreement” can be a master
agreement governing the terms and conditions of swaps or any other agreement between the relevant parties.

> See Section 4.1. Note that this date is defined in respect of the date on which compliance is required under
applicable law with respect to swaps that are between the two specific parties, rather than the general
compliance date for CFTC Regulation 23.502. This is to carve-out situations where the general compliance
date for the regulation has occurred but it does not apply to the parties. e.g. for jurisdictional reasons.

"8



regarding the scope of application of CFTC Regulation 23.504, including applicable CFTC
interpretations and other CFTC Regulations. For the avoidance of doubt, if both Parties are
CFTC Swap Entities, the Applicable STRD Compliance Date shall occur on the first date on
which compliance is required by either CFTC Swap Entity in respect of the other Party.®

“Category 1 Entity” means (i) a Swap Dealer, (ii) a Major Swap Participant, (iii) a Security-
Based Swap Dealer, (iv) a Major Security-Based Swap Participant, or (v) an Active Fund.’

“Category 2 Entity” means (i) a commodity pool as defined in Section 1a(10) of the CEA and
CFTC Regulations thereunder, (ii) a “private fund,” as defined in Section 202(a) of the
Investment Advisers Act of 1940, other than an Active Fund, or (iii) a person predominantly
engaged in activities that are in the business of banking, or in activities that are “financial in
nature,” as defined in Section 4(k) of the Bank Holding Company Act of 1956, provided that, in
each case, the entity is not a Third-Party Subaccount.®

“CEA” means the Commodity Exchange Act, as amended.
“CFTC” means the U.S. Commodity Futures Trading Commission.

“CFTC Regulations” means the rules, regulations, orders and interpretations published or
issued by the CFTC, as amended.

“CFTC Swap Entity” means a Party that (i) the Parties have agreed in writing will be a “CFTC
Swap Entity” for purposes of the March 2013 DF Supplement, regardless of whether that Party is
registered (fully or provisionally) as a “swap dealer” or “major swap participant” with the CFTC
at the time of such agreement, or (ii) is or becomes registered (fully or provisionally) as a “swap
dealer” or “major swap participant” with the CFTC and has notified the other Party of such
registration in accordance with the Notice Procedures.”

®  See Sections 2.12 and 3.1. Note that this date is defined in respect of the date on which compliance is required
under applicable law with respect to swaps_that are between the two specific parties, rather than the general
compliance date for CFTC Regulation 23.504. This is to carve-out situations where the general compliance
date for the regulation has occurred but it does not apply to the parties, e.g. for jurisdictional reasons.

7 CFTC Regulation 50.25. See Sections 2.6-2.8 for the use of the terms “Category | Entity” and “Category 2
Entty.”

¥ CFTC Regulation 50.25. See Sections 2.6-2.8 for the use of the terms “Category | Entity” and “Category 2
Entity.”

?  The function of this term is to identify the party or parties who will receive and provide representations,
warranties and covenanis appropriate to a swap dealer or major swap participant. This DF Supplement provides
parties with flexibility in incorporating its provisions into their agreements by allowing them to choose whether
one or both parties will be a “CFTC Swap Entity” without such party having to represent that it is a swap dealer
or a major swap participant. Thus, a party that anticipates being a swap dealer or major swap participant can
enter into this agreement as a CFTC Swap Entity in anticipation of registration. Additionally, a party can
participate as a non-CFTC Swap Entity and then become a CFTC Swap Entity at a later time by registering as a
swap dealer or major swap participant and notifying its counterparty of its registration as such. The relevant
provisions of this DF Supplement do not take effect until two conditions have been satisfied: (1) the relevant
compliance date has occurred under applicable law and (2) at least one party has become registered as a swap
dealer or major swap participant. See Section 5(c) of the Protocol Agreement.

3



“Close-Out Provision” means (i) in respect of a Swap for which the Parties have agreed in
writing (whether as part of the Agreement or otherwise) to a process for determining the
payments to be made upon early termination of such Swap, the provisions specifying such
process, and (ii) in respect of a Swap for which the Parties have not agreed in writing (whether
as part of the Agreement or otherwise) to a process for determining the payments to be made
upon early termination of such Swap, Section 6(e)(ii)(1) of the 2002 ISDA Master Agreement as

if such Swap were governed thereby. '’

“Commodity Trade Option” means a commodity option entered into pursuant to CFTC
Regulation 32.3(a)."!

“Counterparty” or “CP” means a Party to the Agreement that is a counterparty to a CFTC Swap
Entity. For the avoidance of doubt, if two CFTC Swap Entities are party to the Agreement, each
CFTC Swap Entity is also a Counterparty or CP for purposes of this March 2013 DF

Supplement.

“Covered Financial Company” means a “covered ﬁnanﬁcial company,” as defined in Section
201(a)(8) of the Dodd-Frank Act, 12 U.S.C. § 5381(a)(8)."

“Credit Support Agreement” means a written agreement, if any, between the Parties (whether
part of the Agreement or otherwise) that governs the posting or transferring of collateral or other
credit support related to one or more Swaps. "

“Credit Support Call” means a request or demand for the posting or transferring of collateral or
other credit support related to one or more Swaps made pursuant to the terms of a Credit Support

Agreement.

“CSA Valuation” means, in respect of a Swap and a Risk Valuation Date and subject to the
terms of Part II of Schedule 3 of this March 2013 DF Supplement in the case of a dispute, the
value of such Swap determined in accordance with the CSA Valuation Process, if any, expressed
as a positive number if such Swap has positive value for the Risk Valuation Agent, and as a
negative number if such Swap has negative value for the Risk Valuation Agent. ™

“CSA Valuation Process” means the process, if any, agreed by the Parties in writing (whether
as part of the Agreement or otherwise) for determining the value of one or more transactions that

Parties incorporating these provisions through the protocol process, can agree to designaie the CEFTC Swap
Entity in the ISDA March 2103 Protocol Questionnaire (**Questionnaire”) See Questionnaire Part 1T, Q 2.
"9 See the definitions of “Risk Exposure” and “Risk Valuation.”

' For purposes of this DF Supplement, Commodity Trade Options are carved out of the definition of “Swap.” See
CFTC Regulation 32.3, which exempts Commodity Trade Options from various CFTC Regulations, including

the March 2012 DF Supplement Rules.
2 See Section 2.13.

¥ See definition of “Risk Valuation Agent” and the annotations thersto. While “Credit Support Agreement”
includes an ISDA Credit Support Annex (“CSA”), the definition is not limited to CSAs and would include other

agreements that address collateral or other credit support.

4 See definition of “Risk Valuation” and DF Schedule 3.
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may include a Swap or portfolio of Swaps for the purpose of posting or transferring collateral or
other credit support. For the avoidance of doubt, such writing may be in the form of an ISDA

Credit Support Annex or any other written agreement. -

“Daily” means once each Joint Business Day.

“Data Delivery Date” means a date determined pursuant to Section 4.2 or 4.3 of this March
2013 DF Supplement, as applicable, that is a Joint Business Day.

“Data Reconciliation” means a comparison of Portfolio Data and, to the extent applicable, SDR
Data received or obtained by a Party against such Party’s own books and records of Swaps
between the Parties and, in respect of any Discrepancy, a process for identifying and resolving
such Discrepancy. A Data Reconciliation may include (but shall not be required to include or be
limited to) a systematic, line-by-line, field-by-field matching process performed using
technological means such as a third-party portfolio reconciliation service or a technology

engine. '

“DCO” means a “derivatives clearing organization,” as such term is defined in Section 1a(15) of
the CEA and CFTC Regulations.

“Discrepancy” means, (i) in respect of the Portfolio Data received with respect to a Swap and
any SDR Data obtained for such Swap, a difference between a Material Term in such Portfolio
Data or SDR Data and a party’s own records of the corresponding Material Term and (ii) in
respect of the Portfolio Data received with respect to a Swap, a difference between a Valuation
reported in such Portfolio Data and such party’s own Valuation of such Swap (calculated as of
the same Joint Business Day in good faith and using commercially reasonable procedures in
order to produce a commercially reasonable result) that is greater than the Discrepancy

Threshold Amount. "’

“Discrepancy Threshold Amount” means, in respect of a Swap, an amount equal to ten percent
(10%) of the higher of the two absolute values of the respective Valuations assigned to such

Swap by the Parties.'®

“Dodd-Frank Act” means the Dodd-Frank Wall Street Reform and Consumer Protection Act, as
amended.

“FDIA” means the Federal Deposit Insurance Act of 1950, as amended.

5 - & e o — . . . :
5 See definitions of “CSA Valuation” and “Risk Valuation” and the annotations thereto.

16 See March 2013 DF Schedule 4.

"7 See March 2013 DF Schedule 4. This term, along with “Discrepancy Threshold Amount” and “Material
Terms,” establishes the scope of the requirement under Schedule 4 to consult in order to reconcile differences in
portfolio data.

B See CFTC Regulation 23.502(a)(5) and (b)(4) and discussion at 77 Fed. Reg. 55904, 55930-31 (Sept. 11, 2012).
Under Regulation 23.502, a difference in the parties’ valuations of a swap that is less than 10% need not be
deemed a discrepancy that must be reconciled as part of a portfolio reconciliation. This term is used to establish
that such valuation differences are not treated as “Discrepancies” that must be reconciled under DF Schedule 4.
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“FDIC” means the Federal Deposit Insurance Corporation.

“Financial Company” means a “financial company,” as defined in Section 201(a)(11) of the
Dodd-Frank Act, 12 U.S.C. § 5381(a)(11)."

“Initial Mandatory Clearing Determination” means the CFTC determination initially
published in the Federal Register on December 12, 2012, pursuant to rulemaking under Section
2(h) of the CEA providing that certain classes of interest rate swaps and credit default swaps
shall be subject to mandatory submission for clearing to a DCO eligible to clear such swaps
under CFTC Regulation 39.5, as amended. ™

“Insured Depository Institution” means an “insured depository institution,” as defined in 12
US.C. §1813.%

“Joint Business Day” means a day that is a Local Business Day in respect of each Party.

“Local Business Day” means, as used in a provision of this March 2013 DF Supplement, with
respect to a Party, a day on which commercial banks are open for general business (including for
dealings in foreign exchange and foreign currency deposits) in the city or cities specified by such
Party in the March 2013 DF Supplement Information.”” Ifa Party does not specify a city in the
March 2013 DF Supplement Information, such Party will be deemed to have specified the city
specified by the other Party in the March 2013 DF Supplement Information. If neither Party
specifies a city in the March 2013 DF Supplement Information, both Parties will be deemed to

have specified the City of New York.

“Major Security-Based Swap Participant” means a “major security-based swap participant,”
as defined in Section 3(a)(67) of the SEA and Rule 3a67-1 thereunder.

“Major Swap Participant” means a “major swap participant,” as defined in Section 1a(33) of
the CEA and CFTC Regulation 1.3(hhh) thereunder.

“March 2013 DF Schedule” shall have the meaning given to such term in the introductory
paragraph of this March 2013 DF Supplement.

“March 2013 DF Supplement Information” means any information or representation agreed in
writing by the Parties to be March 2013 DF Supplement Information, as amended or

" See Questionnaire Part II, Q 4, which requires a party to specify whether it is a Financial Company, and the
annotations thereto. Section 2.1 of the March 2013 DF Schedule 2 confains a representation, which is deemed
repeated as of sach Transaction Event, that such specification is true accurate and complete in every material

respect.
77 Fed. Reg. 74284 (Dec. 13.2012).
*' See Questionmaire Part 1, Q@ 5, which requires a party to specify whether it is an Insured Depository Institution,

and the annotations thereto. Section 2.1 of the March 2013 DF Schedule 2 contains a representation, which is
deemed repeated as of each Transaction Event, that such specification is true, accurate and complete in every

material respect.

2 ; g T —— ’ —
“  See Questionnaire Part ITI, Q | and Protocol Agreement Section 7(c){iii).
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supplemented from time to time in accordance with Section 2.3 of this March 2013 DF
Supplement or in another manner agreed by the Parties.”

“March 2013 DF Supplement Rules” means CFTC Regulations 23.500 through 23.505, CFTC
Regulation 50.50, and CFTC Regulation 50.4 adopted in the following Federal Register
publications, as amended and supplemented from time to time: (i) CFTC, Final Rule,
Confirmation, Portfolio Reconciliation, Portfolio Compression, and Swap Trading Relationship
Documentation Requirements for Swap Dealers and Major Swap Participants, 77 Fed. Reg.
55904 (Sept. 11, 2012); (i1) CFTC, Final Rule, End-User Exception to the Clearing Requirement
Jfor Swaps, 77 Fed. Reg. 42559 (July 19, 2012) and (iii) CFTC, Final Rule, Clearing Requirement
Determination Under Section 2(h) of the CEA, 77 Fed. Reg. 74284 (Dec. 13, 2012).

“Material Terms” has the meaning ascribed by the CFTC to such term for purposes of CFTC
Regulation 23.502.%

“Monthly” means once each calendar month.

“Notice Procedures” means (i) the procedures specified in the Agreement regarding delivery of
notices or information to a Party, (ii) such other procedures as may be agreed in writing between
the Parties from time to time, and (iii) with respect to a Party and a particular category of
information or notice, if the other Party has specified other permissible procedures in writing,
such procedures. >

“Party” means, in respect of a Covered Agreement, a party thereto.

“Portfolio Data” means, in respect of a Party providing or required to provide such data,
information (which, for the avoidance of doubt, is not required to include calculations or
methodologies) relating to the terms of all outstanding Swaps between the Parties in a form and
standard that is capable of being reconciled, with a scope and level of detail that is reasonably
acceptable to each Party and that describes and includes, without limitation, current Valuations
attributed by that Party to each such Swap. The information comprising the Portfolio Data to be
provided by a Party on a Data Delivery Date shall be prepared (i) as at the time or times that such
Party computes its end of day valuations for Swaps (as specified by that Party for this purpose in

¥ “March 2013 DF Supplement Information” includes information and representations provided in a
counterparty’s Questionnaire or equivalent bilateral documentation, as well as updates of that information and
other information provided to the dealer counterparty so that it can satisfy regulatory requirements under the
March 2013 DF Supplement Rules. See Protocol Agresment Section 7{¢)(iii). Section 2.1 of the March 2013
DF Schedule 2 contains a representation, which is deemed repeated as of each Transaction Event, that March
2013 DF Supplement [nformation is true, accurate and complete in every material respect.

#  Under CFTC Regulation 23.502, portfolio reconciliations are intended to resolve discrepancies in “material

terms” as well as valuations. CFTC Regulation 23.500 defines “material terms” as terms required fo be

reported to an SDR under Part 45 of the CFTC regulations. However, the term has been defined here more
flexibly to have the meaning provided by the CFTC for purposes of Regulation 23.502 in order to accommodate
the possibility of further guidance from the CFTC in light of evolving practice.

Parties agree to additional Notice Procedures in the Protocol Agreement. See Protocol Agrsement Section
T{c)(iv)-(vii), which provides, among other things, that parties may specify email addresses for various notices

in their Questionnaires.
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writing) on the immediately preceding Joint Business Day, as applicable, and (ii) in the case of
Valuations, in good faith and using commercially reasonable procedures in order to produce a
commercially reasonable result.®

“Quarterly” means once each calendar quarter.

“Recalculation Date” means the Risk Valuation Date on which a Risk Valuation that gives rise
to the relevant dispute is calculated; provided, however, that if one or more subsequent stk
Valuation Dates occurs prior to the resolution of such dispute, then the “Recalculation Date”
respect of such dispute means the last such Risk Valuation Date.”’

“Reference Market-makers” means four leading dealers in the relevant market selected by the
Risk Valuation Agent in good faith (i) from among dealers of the highest credit standing which
satisfy all the criteria that the Risk Valuation Agent applies generally at the time in deciding
whether to offer or to make an extension of credit and (ii) to the extent practicable, from among
such dealers having an office in the same city.”®

“Risk Exposure” means, in respect of a Swap and a Risk Valuation Date and subject to the
terms of Part I of Schedule 3 of this March 2013 DF Supplement in the case of a dispute, the
amount, if any, that would be payable to the Risk Valuation Agent by CP (expressed as a
positive number) or by the Risk Valuation Agent to CP (expressed as a negative number)
pursuant to the Close-Out Provision as of the Risk Valuation Time as if such Swap (and not any
other Swap) was being terminated as of such Risk Valuation Date; provided that (i) if the
Agreement provides for different calculations depending on whether one of the Parties is an
affected or defaulting Party, such calculation will be determined using estimates at mid-market
of the amounts that would be paid for a replacement transaction; and (ii) such calculation will not
include the amount of any legal fees and out-of-pocket expenses.*’

“Risk Valuation” means, in respect of a Swap and a Risk Valuation Date for which (i) there is a
CSA Valuation determined by the Risk Valuation Agent or its agent, such CSA Valuation, and
(ii) there is no CSA Valuation determined by the Risk Valuation Agent or its agent, the Risk
Exposure determined by the Risk Valuation Agent or its agent for such Swap and Risk Valuation
Date, unless, pursuant to Section 3.1 of this March 2013 DF Supplement, the Risk Valuation
Agent has elected to use the CSA Valuation provided by CP for such Swap and Risk Valuation
Date, in which case, such CSA Valuation provided by CP.”

% See supra note 24 and March 2013 DF Schedule 4. Portfolic Data is defined to include Valuations, so that
valuations for each Swap (including those entered into prior to July 1, 2013) are always delivered under
Schedule 4. However, the definition does not specify particular swap terms data that must be included in a
reconciliation, and the scope and details of terms data to be reconciled is left to the further agreement of the

parties.
“" See Section 3.7(b}
*  See Section 3.7(b).
¥ See the definition of “Risk Valuation” and the annotations thereto.

¥ Risk Valuation is the core definition for Schedule 3 of this March 2013 DF Supplement, which provides
agreements for the daily production of such valuations. Schedule 3 is intended to address the provisions of
CFTC Regulation 23.504(b)(4)(i} and (ii), which require swap dealers and major swap participants to have

SN A

-8-



“Risk Valuation Agent” means, in respect of any Risk Valuation Date and any Swap: (i) if only
one Party is a CFTC Swap Entity, such Party, (ii) if both Parties are CFTC Swap Entities and
such Parties have not entered into a Credit Support Agreement relating to such Swap, the Party
whom both Parties have agreed in writing will be the Risk Valuation Agent for such date (unless
such date is only a Local Business Day for one of the Parties, in which case such Party shall be
the Risk Valuation Agent for such date), and (iii) if both Parties are CFTC Swap Entities and
such Parties have entered into one or more Credit Support Agreements relating to such Swap, the
Party entitled to make a Credit Support Call under such Credit Support Agreements on such date;
provided that, (a) on any such date on which both CFTC Swap Entities are entitled to make such
a Credit Support Call, the Risk Valuation Agent shall be the Party entitled to make a Credit
Support Call under such Credit Support Agreements on the most recent Risk Valuation Date on
which only one CFTC Swap Entity was entitled to make such a call, and (b) on any such date on
which neither CFTC Swap Entity is entitled to make such a Credit Support Call, if such date is
only a Local Business Day for one of the Parties, such Party shall be the Risk Valuation Agent
and otherwise the Risk Valuation Agent shall be the Party entitled to make a Credit Support Call
under such Credit Support Agreement on the most recent preceding Risk Valuation Date on
which only one CFTC Swap Entity was entitled to make such a call.”’

written docurnentation with certain categories of counterparties on a process for determining the value of sach
swap for purposes of complying with daily interna!l risk management requirements of swap dealers and major
swap participants under Section 4s(j) of the CEA. The compliance date for such requirements is July 1, 2013.
These CFTC Regulations also require that the valuations produced through this agreed process be used for
purposes of regulatory margin requirements under section 4s(e) of the CEA. However, such margin
requirements have not been promulgated by the CFTC or prudential regulators at the time of this March 2013
DF Supplement. Accordingly, Schedule 3 addresses internal risk management valuations only. Indeed, Section
3.10 includes language intended to make clear that Risk Valuations produced under Schedule 3 do not affect
any other agreement of the parties regarding the calculation of valuations or any dispute regarding valuations

for any other purposes.

In order to avoid unnecessary production of additional valuations, Risk Valuation is defined to conform to
existing valuations whenever possible in light of regulatory requirements. Where the parties have previously
agreed upon a process for a CFTC Swap Entity to determine the value of a swap for purposes of transferring
collateral (referred to in this DF Supplement as the “CSA Valuation™). This definition provides that the “Risk
Valuation” is the CSA Valuation on any day on which such a CSA Valuation is produced. Where the parties
have not agreed to such a process, the Risk Valuation is generally the CFTC Swap Entity’s good faith estimate
of the amount that would be produced accor<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>