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RE: Louisville/Jefferson County Metro Government v. Louisville Gas and Electric Company,
Case No. 2016-00347.

Dear Ms. Mathews,

Please accept for filing on behalf of Louisville/Jefferson County Metro Government, the
enclosed Amended Complaint. The filing includes 3 copies, plus an original, per 807 KAR 5:001,

Section 20(3). Please feel free to contact me if you have any questions about anything contained
herein.

Very truly yours,

CWT,M

Gregory T. Dutton
Goldberg Simpson, LLC



Commonwealth of Kentucky RECE]
Before the Public Service Commission

In the Matter of: -
Louisville/Jefferson County Metro Government ) C SSION
)
Complainant, ) Case No.
) 2016- 00347
V. )
)
Louisville Gas and Electric Company )
)
Defendant. )
AMENDED COMPLAINT

The Louisville/Jefferson County Metro Government (“Louisville Metro™), pursuant to
KRS 278.030, KRS 278.040, KRS 278.160, KRS 278.200, KRS 278.260, KRS 278.270, KRS
67C, 807 KAR 5:001 Section 19, and 807 KAR 5:001 Section 20, submits its Amended
Complaint to the Kentucky Public Service Commission (“Commission™) against Louisville Gas
and Electric Company (“LG&E”) regarding its Franchise Agreement with Louisville Metro, and
in support thereof states as follows:

PARTIES
1. The complainant is the Louisville/Jefferson County Metro Government, whose address is

601 West Jefferson Street
Louisville, KY 40202

2. Counsel for Complainant is:

Michael J. O’Connell, Jefferson County Attorney
Brandeis Hall of Justice

600 West Jefferson Street, Suite 2086

Louisville, KY 40202

Gregory T. Dutton, Esq.
Goldberg Simpson, LLC
9301 Dayflower Street
Prospect, KY 40059

3. The Defendant is Louisville Gas and Electric Company, whose address is:

220 West Main St.
Louisville, KY 40232



APPLICABLE LAW

. “No ...gas... company, within a city or town, shall be ;érmitted or authorized to... lay its
-pipes or mains... along, over, under or across the streets, alleys or public grounds of a
city or town, without the consent of the proper legislative bodies or boards of such city or
town being first obtained.” KY. Const. § 163.

. “Before granting such franchise or privilege for a term of years, such municipality shall
first, after due advertisement, receive bids therefore publicly, and award the same to the
highest and best bidder...” KY. Const. § 164.

. “[A]ll rights, privileges and obligati_ons arising out of any such contract, franchise or
agreement... shall be subject to the jurisdiction and supervision of the Commission.”
KRS 278.200.

. “The Commission shall have original jurisdiction over complaints as to rates or service of
any utility, and upon a complaint in writing made against any utility by any person... that
regula;[ion, measurement, practice or act... is ﬁnreasonable or unjustly discriminatory...
the Commission shall proceed to make such investigation as it deems necessary or
convenient.” KRS 278.260. - |

. When cities seek a change in public utility ratgs for franchised utilities, they ﬁust follow
the procedure prescribed in KRS 278.260. Southern Bell Telephone & Telegraph Co. v.
City of Louisville, 96 S.W.2d 695 (Ky. 1936).

. The Commission may change, establish or enforce any rate or service standard of any
utility that has been fixed by franchise agreement between a utility and city. KRS

278.200.



10. Every utility may demand, collect and receive fair, just and reasonable rates for the
services rendered or to be rendered by it to any person. KRS 278.030.

11. Michael J. O’Connell, in his capacity as the Jefferson County Attorney, has authority to
bring this action on behalf of Louisville Metro. KRS 67C.115; KRS 69.210.

12. The Louisville/Jefferson County Metro Government is a consolidated local government

- formed under the statutes i)rovided at KRS 67C.101 to KRS 67C.137.

13. A consolidated local government, including the Louisville/Jefferson County Metro
Government, “possess[es] the greater powers conferred upon, and is subject the lesser
restrictions applicable to; county government and cities of the first class under the
Constitution and general laws of the, Commonwealth of Kentucky.” KRS 67C.101(2)(d).

14. “The powers of the consolidated local government shall be construed broadly in favor of
the consolidated local government.” KRS 67C.101(4).

15. A consolidated local government, including the Louisville/Jefferson County Metro
Government, “shall have power and juﬁsisdiction throughout the total area embraced by
the official jurisdictional boundaries of the county.” KRS 67C.101(5).

16. The specific mention of, or failure to mention, of particulér powers granted tc\) a
consolidated government “shall not be construed as- limiting in any way the general or
specific powers of a consolidated local government.” KRS 67C.101(4).

17. The legislative council of the Louisville/Jefferson County Metro Government consists of
members nominated and elected from each of the twenty-six districts comprising
Louisville Metro. KRS 67C.103." |

18. Only one council member is elected from each council district, and they serve a term of

four (4) years. KRS 67C.103.

! For reference, see Exhibit 1, Metro Council Districts in Jefferson County.



19. All legislative powers of the consolidated City of Louisville and Jefferson County are
vested in the council of Louisville/Jefferson County Metro Government and include the
power to enact ordinances, orders, and resolutions. All residents within Jefferson County,
including those within smaller municipalities ha:ve representation on Louisville Metro
Council. KRS 67C.103.

20. The Louisville/Jefferson County Mayor is the chief executive of the consolidated local
government formed under the provisions of KRS 67C, and as such has all the power and
authority that the mayor of a first class city and the county judge/executive exercised
prior to the consolidation of the City of Louisville and Jefferson County. KRS 67C.105.

21. All municipalities located within Jefferson County pre-merger remain incorporated
following the merger and able to exercise the powers applicable to cities of the class to
which they have been assigned.” KRS 67C.111.

22. Upon complaint, if the Commission finds that any rate is unjust, unreasonable, or unjustly
discriminatory the Commission shall prescribe a just and reasonable rate to be followed

in the future. KRS 278.270.

STATEMENT OF FACTS

23. The Louisville Metro Council, via ordinance No. 132, Series 2016, created a franchise for
the transmission, distribution, transportations and sale of gas.

24. On June 6, 2016, the Commission granted a Certificate of Public Convenience and Need
authorizing LG&E to bid on the franchise offered by Louisville Metro for natural gas

transmission and distribution service. Application Of Louisville Gas And FElectric

% For reference, see Exhibit 2, Incorporated Cities in Jefferson County.



25.

26.

217.

28.

29.

30

Company For A Certificate Of Public Convenience And Necessity Authorizing LG&E To
Bid On A Gas Franchise Established By The Legislativé Council Of Louisville/Jefferson
County Metro Government, Case No. 2016-00193.

On August 25, 2016, the Louisville Metro Council passed Ordinance No 214, Series
2016, accepting the bid submitted by LG&E for a gas franchise. The Franchise
Agreement between Louisville Metro and LG&E (hereinafter the “Franchise
Agreement”) was executed by the parties on August 30, 2016. Exhibit 8.

In general, a franchise fee is the “rent” a city charges a utility for the privilege of being
the exclusive provider of a service for the given area, and the privilege of using the city’s
rights-of-way to that end.

Section 11(b) of the Franchise Agreement provides for a fee of “six percent (6%) of
forty-three cents ($0.43) per thousand cubic feet (mcf) of gas as described in Section
11(a) above.” This equates to 2.58 cents ($0.0258) per mcf.

Section 11(a) further explains the calculation of mcf as “each thousand cubic foot (mcf) -
of gas utilizing the company's pipe, pipeline, main, pumping stations or other means to
transport, whether for transmission or distribution, for the .purpose of proving natural gas
service to custofners as a local distribution company within the Franchise Area (using the
measured mcf of gas delivered to customers as a substitute).”

Based on information ar_ld belief, most, if not all, of LG&E’s gas passes through the

Louisville Metro rights-of-way.

.LG&E’s service territory radiates outward from Louisville Metro into surrounding

counties. Exhibit 4, Natural Gas Distribution Areas. Many, if not all, of the LG&E gas



31.

32.

33.

34.

customers outside of Louisville Metro rely on Louisville Metro’s rights-of-way to ensure
delivery of natural gas.

Prior to the merger of the City of Louisville and Jefferson County, eighty-four
municipalities existed within Jefferson County, other than the City of Louisville.
Cﬁrrently, eighty-two of those municipalities remain within the jurisdictional borders of
Louisville Metro. Exhibit 2.

With the exception of four municipalities, the_: remaining municipalities are essentially
land-locked within the Louisville Metro. Prospect and Coldstream sit on the
Jefferson/Oldham County border. Green Spring shares a border with Prospect and
Worthington Hills shares a border with Coldstream. ' For the other 78 municipalities,
un]ess there is a facility within the municipalities producing natﬁral gas, it is ph}}sically
impossible for those municipalities to receive natural gas service without utilizing
Louisville Metro’ s rights-of-way. See exhibit2.

The additional information necessary to prove with certainty that those four
rhunicipalities use the Louisville Metro rights-of-way has been requested from both the
Commission and LG&E. As yet, the requested information has not been produced.
Louisville Metro has sought from both.the Company and the Commission maps and other
evidence depicting the LG&E distribution system. See Exhibit 6, Open Records Request
to Commission, and Exhibit 7, email exchange between Jefferson County Attorney’s
Office and counsel for LG&E. The Company is obligated under the Franchise
Agreement, Sections 7(a) ans:l 11(f) to provide such information to Louisville Metro upon
request. Exhibit 8. However, neither the Commission nor LG&E has produced the

requested information as of this date.



35.

Section 12 of the Franchise Agreement provides for the Kentucky Public Service
Commission to serve as the forum to resolve any disputes between Louisville Metro and

LG&E regarding the calculation or recovery of the gas franchise fee.

CLAIMS

Claim 1: It is Improper to Allow LG&E to Directly’Pass the Cost of a Franchise Fee Onto

36.

37.

38.

39.

40,

41.

42.

LG&E Gas Customers as a Utility Bill Line Item.
Muhammed Ali once said, "Service to others is the rent you pay for your room here on
earth." Unfortunately, LG&E doesn’t seem to want to pay its fair share of the rent.
LG&E’s Tariff Sheet No. 90 providing that any franchise “fee or tax shall be added to the
customer’s bill as a separate item” is unfair, unjust, and unreasonable. Exhibit 9.
LG&E reported in its 2015 Annual Report a net annual income of $42,777,577.
A franchise is a privilege conferred, in this instance, by the government (people) of
Louisville Metro.
LG&E extracts a significant financial benefit for the use of Louisville Metro’s rights-of-
way, and LG&E should not be allowed to éimply pass a franchise fee on to the captive
ratepayers residing within Louisville Metro.
The intention of KY. Const. §§ 163 and 164 is to require a utility to pay rent for the use
of a Kentucky municipalities rights-of-way. The intention was not for the utility to pass

that cost directly on to the ratepayers.

The Kentucky Court of Appeals recently found that “[tJhrough enactment of Section 164,

the drafters of our Constitution envisioned that local governments would receive valuable



43.

44,

45.

46.

consideration in exchange for the granting of the utility franchises.” City of Florence,
Kentucky v. Flanery, No. 2013-CA-001112-MR, (Ky. App. Nov. 7, 2014),

http://opinions.kycourts.net/COA/2013-CA-001112.pdf, disc. review granted, 2015-SC-

000181 (Ky. 2016), oral arguments scheduled, Sept. 15, 2016; referencing Ky. Utilities
Co. v Bd. of Comm’rs of City of Paris, 254 Ky. 527, 71 S.W.2d 1024 (1933). |
Crucially, the valuable considergtion must come from the utility, otherwise there is no
measurable cost to the utility. In essence, they are receiving the benefit of the public
rights-of-way for free.

In considering this dilemma, the Boyd Circuit Court found “if the defendant is allowed to
pass the cost of the franchise along to the customers then it will have gotten the valuable
privilege of using the city’s rights-of-way for free. Surely this cannot be right.” City of
Ashland v. Columbia Gas of Ky., Inc., No. 93-CI-458, (Boyd Cir. July 7, 1995), aff’d,
(Ky. App. 1996), disc. review denied (Ky. 1997)(Emphasis added).

On appeal of that decision, the Kentucky Court of Appeals agreed, stating “we believe
the posture of this case on appeal raises a single narrow issue regarding the sale of utility
franchises by cities, i.e. whether a city possess the legal right to force a utility, when
submitting a bid for the purchase of a franchise; to contractually agree to absorb the cost
of the franchise as a normal operating expense. We conclude that a city does possess
such a right. Hence, we affirm.” Columbia Gas of Ky., Inc. v. City of AShland, No. 95-

CA-2127-MR, (Ky. App. July 19, 1996), http://opinions.kycourts.net/COA/1995-CA-

002127.pdf, disc. review denied (Ky. 1997).
More recently, the Boyd Circuit Court, while declining to address the KY Court of

Appeals decision in Ashland, found that KRS 278.160 prohibits utilities from deviating



47.

from the terms of tariffs, and that the Commission holds exclusive juﬁsdiétion over the
approval of tariffs. Ashland v. Ky. Pov.verlCO., No{ 11—CI—00902, (Boyd Cir. Sept. 25,
2013). Therefore, the C‘ommission is the proper venue for challenéing the féir, just, and
reasonébleriess of a tariff mandating the inclusion of a franchise fee on éustomer bills.

In sumrﬁary, the meaning of the constitu_ﬁonal prévisions has become divorced from the -
original intent over the yea;s. The original intent of the franchise feer is a two—fold
proposition, tﬁe utilify pays for the privilege of the monopoly and the use of the publics’
right‘s-of—way,v and the City gains a ﬁﬁancial benefit. Thué, LG&E should not be passing

the franchise fee directly on to customers.

Claim 2: If the Commission allows L. G&E to Pass the Cost of a Franchise Fee Directly to

Customérs, then All LG&E Gas Customers Receiving the Benefit of the Louisville Metro

48.

49.

Rights-of-Way Should Pay the Gas Franchise Fee.

LG&E’s intended method of collecting the gas franchise fee only from customers located
in Jefferson County is unjust, unfair, and unreasonable. The Commission cannot and
should not allow a practice whereby LG&E arbitrarily éxempts one group of customers

from a fee that is based on cost of service, to the direct detriment of another group of -
' N

s

customers.

Thé Kentucky Court of Appeals has previously ruled that “we must look fnore to whether
the result is fair, just and reasonable rather thaﬁ at the particular.methodology used to
réach the result.” 'National—Southwire Aluminum Co. v. Big Rivers Elec. Corp., 785

S.W.2d 503 (Ky. App. 1990).



50.

51

52.

53.

54.

LG&E intends to, collect the gas franchise fee only within Jefferson County. However,
LG&E gas customers located in Oldham, Bullitt, Spencer, Shelby, and likely other
Counties also use gas that travels through the pipes and mains located under the

Louisville Metro rights-of-way.

. The gas franchise fee is based on the volume of gas passing through the pipes located in

the Louisville Metro rights-of-way. Thus, each customer can be charged the franchise
fee based on individual usage. This allows for a fair, just, and reasonable allocation of
cost to customers based on their volumetric use of the rights-of-way, whether those
customers are located in Jefferson County or a surrounding County. With this means of
calculating the franchise fee, there is no basis for concern regarding whether a customer
is paying for a cost they themselves did not create. |

Looking at this result in any other context of utility regulation, the Commission would
not find it fair, just, and reasonable for one group of ratepayers to subsidize service to the
benefit of another group of r/atepayers. Especiall}; where, as it is here, the cost is easily
and transparently attributable. Yet, that is exactly What LG&E intends to occur in its gas
territory.

A cost of service study is regularly used in Commission proceedings to ensure that those
customers receiving the benefit of service are paying a fair, just, and reasonable amount
for the service. The concept at hand proposed by Louisvillé Metro is virtually the same.
Where cost of service can be directly attributed to specific customers, those customers
should bear their fair, just, and reasonable portion of the franchise fee.

Thus, all LG&E gas customers benefitting frqm the Louisville Metro rights-of-way

should contribute to the franchise fee.

10



Claim 3: If the Commission Allows LG&E to Pass the Cost of a Franchise Fee Directly to

Customers, then the Franchise Fee Should be Collected Throughout Louisville

55. 1t is overtly unfair for certain LG&E gas customers to receive the benefit of Louisville
Metro rights—of—way and the benefits of the Louisville Metro gas franchise fee, yet not
contribute their fair monetary share to the Louisville Metro gas franchise fee.

56. Historically, LG&E has only collected the Louisville Metro gas franchise fee from the
pre-merger City of Lpuisville, and the post-merger areas of Louisville Metro excluding
the municipalities.

57. Louisville Metro is unique in the Commonwealth in that dozens of municipalities are
located within the geographic and jurisdictional borders of Louisville Metro. This
situation is a result of the 2003 merger of the City of Louisville and Jefferson Céunty,
whereby the pre-merger municipalities within Jefferson County retained their status -
following the merger.

58. LG&E has time after time stated its intention to exclqde gas customers located in the
municipalities from collection of the gas franchise fee.

59. No Kentucky regulation or statute prevents LG&E from collecting the Louisville Metro,
gas franchise fee from all gas customers located within Louisville Metro. Indeed,
LG&E’S tariff actually anticipates collecting the fee from all gas customers within
Louisville Metro.

60. LG&E Tariff Sheet No. 90 st’ates, “A surcharge shall be calculated and added to the total
bill for gas service for all customers located within local governmentai jurisdictions
which currently or in the future impose municipal franchise fees or other local taxes on

the Company by ordinance, franchise, or otherwise.”

11



61.

62.

63.

64.

65.

Per KRS 278.160(2), “No utility shall... collect... a greater or less compensation... than
that prescribed in its filed schedules.”

LG&E itself has acknowledged that “any deviation from LG&E’s tariff filed without
Commission apprO\;al would violate the filed-rate doctrine, which the Commission has
called the ‘bedrock of utility regulation.” Application of Louisville Gas and Electric
Company for a Declaratory Order Regarding the Proper Method of Municipal Franchise
Fee Recovery, Verified Application at 11, Case No. 2016-00317 (internal citations
omitted).

Despite KRS 278.160(2), Tariff Sheet No. 90, and LG&E’s own recognition of the
importance of the filed rate doctrine, LG&E does not intend to collect the full franchise
fee in accordance with its tariff. LG&E intends to qollect “less compensation... than that
prescribed in its filed schedules.” -

If | LG&E collected the fee from “all customers located within local governmental
jurisdictions which currently... impose municipal franchise fees”, then LG&E would
collect the fee from all gas customers within Louisville Metro, not just a portion of the
customers. Louisville Metro is the local governmental jurisdiction imposing the gas
franchise fee, and every citizen of Louisville Metro, including those in the municipalities,
has representation on the Louisville Metro Council, the franchising authority. Exhibit 3,
Incorporated Cities and Metro Council Districts in Jefferson County.

The money raised from the Louisville Metro gas ﬁanchise fee is aggregated into the
City’s general fund, from which most Louisville Metro expenditures are funded under

direction of the Louisville Metro Council.

12



66.

.67.

68.

69.

70.

71.

Thus, every LG&E gas customer has an elected representative on the body tasked with
both authorizing the gas franchise fee, and authorizing the expenditure of any funds
collected as a result of the franchise fee. Exhibit 3.

LG&E gas customers, regardless of their specific location within Louisville Metro, all
receive benefits from the funds spent by Louisville Metro. Multiple examples of these
benefits are provided in Exhibit 5, the Affidavit of Doug Hamilton.

As a result of LG&E’s anticipated franchise fee collection practices, a specific portion of
LG&E gas customers will receive the benefits of the Louisville Metro rights-of-way,
without paying any portion of the gas franchise fee.

The areas of Louisville Metro that LG&E intentionally excludes from coilection are
overwhelmingly located in the more economically advantaged portions of the city. The
mean household income of Louisville Metro is $63,966, and the mean household income
of those areas LG&E chooses to exclude from collection is $102,351. U.S. Census
Bureau; American Community Survey, 2010-2014 American Community Survey 5-year
Estimates. This economic gap highlights the exclusionary and disparate practice
employed by LG&E when determining from whom to collect the Louisville Metro gas
franchise fee.

LG&E’s biased practice of exempting certain economically-advantaged portions of
Louisville Metro from collection of the gas franchise fee is unjustly discriminatory.
LG&E’s intended implementation exempts those customers who can most afford the fee,
and hoists the burden onto those customers who can least afford it.

LG&E’s refusal to collect the gas franchise fee uniformly across Louisville Metro creates

an unfair, unjust, unreasonable, and discriminatory practice of applying the gas franchise

13



72.

73

74.

75.

fee to (1) only a portion of the population receiving the benefit of the gas franchise fee,

and (2) the population least financially equipped to absorb the gas franchise fee.

PRIMA FACIE CASE

The Commission found in its Order dated October 19" that Louisville Metro had not
included “the facts necessary to fully explain the details of its claims.” Specifically, the
Commission sought clarification on the definition of the “urban service district” or

“unincorporated areas” of the county, and the jurisdictional authority of Louisville Metro

-and other areas within Jefferson County.

. The urban service district is actually the urban service tax district, as defined by KRS

67C.147. The boundaries of the district are the fofmer boundaries of the City of
Louisville, before it merged with Jefferson County. The unincorporated areas are the
areas of Jefferson County not confined within one of the srﬁaller municipalities or the
original City of Louisville.

The terms “urban service district” and “unincorporated areas” were originally used to
clarify geographic and jurisdictional boundaries, but they seem to have created more
confusion and less clarity. Those terms have thus been eliminated in this Amended ‘
complaint. While the jurisdictional authority of évery city in the Commonwealth is
provided by statute, Louisville Metro has attempted to provide in this Amended
complaint the most relevant legal references to jurisdictional authority.

Under 807 KAR 5:001, Section 20(4)(a) the Commission must determine whether a
complaint establishes a prima facie case. By Order dated October 19, the Commission

determined that Louisville Metro’s Complaint “contains insufficient allegations to entitle

14



76.

77.

78.

79.

it to the relief requested therein, and the complaint, therefore, does not establish a prima
facie case.”

Black’s Law defines “prima facie” as “based on what seems to be trﬁe on first
examination, even though it may later be proved to be untrue.” Black’s Law Dictionary,
10" ed., 2014. Thus, the assertions and evidence of a Complaint should be taken as truth,
though they may later be rebutted by the Defendant.

The Commission has previously noted that while the complainant bears the burden of
proof, “the establishment of a prima facie case is not the same as meeting one’s burden of
proof.” In the Matter of: The Office of Attorney General, Complainant v. Atmos Energy
Corp., Defendant, Case No. 2005-00057, Order dated Feb. 2, 2006.

In the case referenced above, the Commission afforded the Attorney General an
opportunity for discovery to further develop the evidentiary record. The Attorney
General’s plight in that instance is analogous to Louisville Metro in this instance. There,
the Attorney General requested additional information frorﬁ the utility, but the utility
refused to provide the necessary information. Here, Louisville Metro has sought
information which it has a right to under the Franchise Agreement, but to date LG&E has
yet to produce the information sought.

While Louisville Metro is confident that it has provided the Commission with the facts
necessary to explain the details of its complaint and sufficient supporting evidence to
establish a prima facie case, should the Commission determine that additional evidence is
necessary, Louisville Metro should be afforded an opportunity for discovery as the

Attorney General was afforded in Case No. 2016-00347.

15



80. In accordance with 807 KAR 5:001, Section 20, and the Commission’s Order in this case,
Louisville Metro has herein provided facts necessary to acquaint the Commission fully
with the details and sufficient supporting evidence to entitle it to the relief requested and

therefore, has established a prima facie case.

PRAYER FOR RELIEF

WHEREFORE, Louisville Metro respectfully requests that the Commission set a schedule for
discovery and make a determination that a prima facie case has been established that:
1. LG&E’s practice of placing the franchise fee as a line item on gas customer bills is not
fair, just, and reasonable;
2. LG&E’s failure to apply the Louisville Metro gas franchise fee to all gas cusltomers
benefitting from Louisville Metro rights-of-way is not fair, just, and reasonable; and
3. LG&E’s failure to apply the Louisville Metro gas franchise fee to all LG&E gas
customers benefitting from the gas franchise fee is not fair, just, and reasonable, and is in

fact discriminatory.

16



Respectfully submitted this November 7*, 2016.

Michael J. O’Connell

Jefferson County Attorney
Brandeis Hall of Justice
600 West Jefferson Street
Suite 2086

Louisville, KY 40202

Telephone: (502) 574-5772
Mike.OConnell@louisvilleky.gov

C roggr 1. (—

Gregory T. Dutton

Goldberg Simpson, LLC

9301 Dayflower Street
Prospect, Kentucky 40059
Telephone: (502) 589-4440
gdutton@goldbergsimpson.com
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CERTIFICATE OF SERVICE
This is to certify that a true and accurate copy of this document has been served via electronic

mail to the persons listed below. G %
any»/ 1

Gregory T. Dutton

Allyson K. Sturgeon, Esq.
Robert M. Conroy

Louisville Gas & Electric Co.
220 West Main Street
Louisville, Kentucky 40202
allyson.sturgeon(@]ge-ku.com
robert.conroy(@]lge-ku.com

Kendrick R. Riggs, Esq.
Stoll Keenan Ogden PLLC
2000 PNC Plaza

500 West Jefferson Street
Louisville, Kentucky 40202
kendrick.riggs@skofirm.com
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Incorporated Cities in Jefferson County
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Incorporated Cities and Metro Council Districts in Jefferson County
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Natural Gas Distribution Service Areas

. ) Gas distribution service areas do not have legal boundaries, or
D Overlapping Gas Service Areas . R i .

— legally designated service territories. Service areas may overlap.
5 Municipal Gas Utilities Natural gas transmission utilities, gathering companies, and farm
__ | Small Local Distribution Companies taps on gathering systems are excluded, and underground propane
systems with more than 10 customers are included. The Public Service
Commission regulates all natural gas distribution utilities for safety.

| Atmos Energy Corporation
l Columbia Gas of Kentucky, Inc.
‘ Delta Natural Gas Company, Inc.
" | Duke Energy Kentucky, Inc.
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ST,

In the Matter of:

*  Louisville/Jefferson County Metro Government -

Loulsv1lle Gas and Electnc Company

Commonwealth of Kentucky
- Before the Public Servnce Commlssmn

Case No.

Complainant,
ST  2016- 00347

v.',

Defendant

Affidav:t of Doug Hanulton

I, Doug Hamﬂton Chlef of Pubhc Serv1ces of Lou1sv1lle/J efferson County Metro -

Government (Lou1sv111e Metro) state as follows

1.

In"my pos1t10n as Chlef of Pubhc SerwceS-I am responslhle fo'r'overseeing the'L,oulsyille
Fire Department Emergency Medlcal Serv1ces Emergency Management Agency/
Metrosafe Pubhc Works and Assets Codes and. Regulatlons and Metro Ammal
Serv1ces My authonty extends throughout the Lou1sv1lle Metro Jurrsdrctlon
Loulsv1llevMetro prov1des a Vanety of -serv1ces to -the mumc1pa11t1esr located within

J efferson County, Wthh are funded through the Lou1sv111e Metro general fund. Some of
these servrces are prov1ded to the munlc1pa11t1es under the authonty of KRS 39, some are
prov1ded by mutual aid agreements and some are prov1ded simply as a courtesy

Whlle some of the mun101pa11t1es w1th1n J efferson County have the1r own police, ﬁre and
even EMS serv1ces many do not Even those mumclpahtles with their own emergency

services make frequent use of Louisville Metro’s emergency services and mfrastructure

~In 2009, Lou1sv111e Metro supphed new commumcatlons equ1pment to all emergeney

. services departments within Jefferson County, mcludmg the mumcrpahtles The n



—

equlpment 1ncludes new. rad1os towers and other necessary mfrastructure "The cost of

g th1s equ1pment was pdld for approxnnately 50% by federal grants and 50% by Loulsvﬂle

Metro To this-day, all the upkeep and mamtenance of thls equlpment is pard for by

' 'Loursvllle Metro.

. Desp1te some of the mum01pa11t1es havmg their own secondary 91 I§ call centers, all 911

calls are answered by Loursv1lle Metro and forwarded to any secondary PSAP requlred

B ’Roughly 99% of 911. calls made w1tlun J efferson County are handled by the Lou1sv111e

Metro call center regardless of whether the call ori grnat_ed from a .Loulsvﬂle Metro

-location or a location within a nlunicipality
. Any roads owned by Loulsv1lle Metro wn:hm the mum01pallt1es are mamtamed by.

' Lou1sv111e Metro. The malntenance 1ncludes repan‘ saltlng, snow plowmg, and mowing

the med1ans.

. Any police force within J efferson Connty may make use of the Louisville Metro central

, adult and youth detention ser\ilCes. The:rnunicipalities rnal_(e use of:t_he:l,ouisyi_lle:Metro

detentl'on facilities ona daily basis. .

) While s'ome of the municipalitles within J efferson County have their own police force,

the Lomsvﬂle Metro Pol1ce Force operates within the municipalities ona da11y basis. For
mstance the- Loulsvrlle Metro Pol1ce Department handles all maJor cnmes that take place

w1thm 1nost mumc1pal1t1es

. The Louisville Fire Department handles all arson investlgations throughout Jefferson

County, regardless of locatron

10. The Lou1sv1lle Metro Department of Codes and Regulatlons issues all tax1 cab perrnlts

across the city, whether operatmg w1thm the mumclpalmes or not,



11. The Louisville Metro Alcohol Control Board issues permits to all locations within
Jefferson County, except in 2 municipalities.

12. The Louisville Metro Health Department oversees the entirety of Jefferson County,
including those locations in the municipalities.

13. The Louisville Metro Animal Services operates throughout Jefferson County. This
includes operations shelters, enforcement, and incident response. None of the
municipalities operate their own animal services.

14. All of the services and expenses discussed herein are provided by Louisville Metro
without compensation by the municipalities.

f) D Oy
Z/k.\ui/ HCZ\/%/:&f\‘\ .‘ ! ”‘/I 7‘”&’
Dbug-Hamilton

STATE OF KENTUCKY )

)
COUNTY OF &FF&S“\)

SUBSCRIBED AND SWORN to before me by Doug Hamilton in the aforesaid state and

county on the‘j%day of November, 2016.

My commission expires 4 ‘23 ‘901 q

Notary Public



. result of arequest under 807 KAR 5 006 Sectlon 23(1)(d).
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Q"“ 728 Zﬁro b COMMONWEALTH OF KENTUCKY 7.2016
/o ; PUBLIC g1 .
) | -RVICE:.
: RE UEST TO INSPECT PUBLlC RECORDS -
. GEN‘:HN COUNSEL' A Ques REKRS CH. 61 COMMISSION -
"To: KentljckyPuhlicServiceCumrrnission ' o . Date: [ o027 I '
P.0, Box 615 - - :
" Frankfort, KY 40601
{or fax to 502-564-3460)

1 Tequest to inspect the following document(s): . T (Provnde Cuse Numbev, if Applicable)

~|Any diagrams, maps, data files, or ather paper or electyonic records demonstrating the location and size of gas infrasctruture -
including service connections, mains, city gates, or other mfrasctrure in useor planned for use by Louisville Gas and Electric | -
Corporatlon (LG&E) . i . .. , o

Please also provrd eall correspondence with and mformatlon recewed by the Public Servrce Commission from Lourswlle Gas and
Elactric Co. (LG&E) related to the location and size of gas infrastrucure including service connections, mains, city gates ar other
infrastructure in use, of planned for use by Louisville Gas and Elecmc that was recelved by the Publlc Seivice Commissionasa

' Pleese_feel free fo c_ontact me with any questions.

REQU EFI' OR INFORMATION {MUSTBE' COMPLET ED FOR PSC RECORDS) I

. o ete T4 B R
GregoryT Dutton ) N - v Goldberg Srmpson :
- Name » : : - ) CnmpnnyName (i !appllcable)

1 ':9301 Dayflower St. .

Mailing Address
- Prospect - ' ] Kentucky | i el '.l:.lnited States . 40059
Gty . B Smre :' o - Caunrry S : = “7lp Code
5025894440 ' gdutton@goldbergsimpsan ¢om . ' ’
Phane Number " E-Malj Address

" EMAIL RECORDS ATNO COSTTO ME (16 MB Jimit)
_ Select Deljvery Met_hed

TIHI'S:_SE'_G:TIQN_FQR;usEI'Bv'PSCSS.TAFE ONLY.[T-

| | PLEASE ENSURE THAT ALL INFORMATION IS FILLED GUT | |
| COMPLETELY. PRINT; SIGN, ANG SEND REQUESTTO THE
- MAILING ADDRESS OR FAX NUMBER AT TOP OF FORM

- Signature -

: ORRN90¢4#3201%~611 “E‘Q
- - B | RECFW@Q



Gregory Dutton

~om: Derouen, Jeff [Jeff. Derouen@louisvilleky.gov]
ant: Thursday, November 03, 2016 4:45 PM

1o: Gregory Dutton

Subject: FW: Franchise commitments..

Follow Up Flag: Flag for follow up

Flag Status: Flagged

$655 DEROUEN

OFFICE OF MIKE O'CONNELL
JEFFERSON COUNTY ATTORNEY
531 Fiscal Court Place, 9th Floor
Louisville, Kentucky 40202
502-574-6333 (main)

502-574-2313 (direct)

502-574-0009 (fax)
Jeff.derouen@louisvilleky.gov

From: Sturgeon, Allyson [mailto:Allyson.Sturgeon@lge-ku.com]
Cant: Thursday, November 3, 2016 3:12 PM

»: Derouen, Jeff
subject: RE: Franchise commitments..

I am working on a non-disclosure agreement.

Allyson K. Sturgeon
LG&E and KU Energy LLC
Phone: (502) 627-2088

From: Derouen, Jeff [mailto:Jeff.Derouen@Iouisvilleky.gov]
Sent: Thursday, November 03, 2016 10:54 AM

To: Sturgeon, Allyson <Allyson.Sturgeon@Ige-ku.com>
Subject: RE: Franchise commitments..

Is there an update on this?

Thanks

$68F DoROUGN

OFFICE OF MIKE O'CONNELL

JEFFERSON COUNTY ATTORNEY
i1 Fiscal Court Place, 9th Floor

ouisville, Kentucky 40202

502-574-6333 (main)

502-574-2313 (direct)



502-574-0009 (fax)
Jeff.derouen@louisvilleky.gov

From: Derouen, Jeff :
Sent: Tuesday, November 1, 2016 11:11 AM
To: 'Sturgeon, Allyson'

Subject: RE: Franchise commitments..

We will sign the form. We had those at PSC too

1EF7 DEROUEN,

OFFICE OF MIKE O'CONNELL
JEFFERSON COUNTY ATTORNEY
531 Fiscal Court Place, 9th Floor
Louisville, Kentucky 40202
502-574-6333 (main)

502-574-2313 (direct)

502-574-0009 (fax)
Jeff.derouen@louisvilleky.gov

From: Sturgeon, Allyson [mailto:Allyson.Sturgeon@Ige-ku.com]
Sent: Tuesday, November 1, 2016 10:53 AM
_To: Derouen, Jeff
1bject: RE: Franchise commitments..

HiJeff -
| sent you proof of insurance and the linear feet on September 6. I'll re-forward the email for your files. | will check
on maps, but there may be Homeland Security-type restrictions on our maps.

Allyson K. Sturgeon
LG&E and KU Energy LLC
Phone: (502) 627-2088

From: Derouen, Jeff [mailto:Jeff.Derouen@Iouisvilleky.gov]
Sent: Tuesday, November 01, 2016 10:47 AM

To: Sturgeon, Al'Iyson <Allyson.Sturgeon@lge-ku.com>
Subject: Franchise commitments..

We have received some but don’t seem to have the proof of insurance Section 6 (c). also, the linear feet section 11 (f).
Pursuant to secton 7 (a) do you have a map of distribution and transmission lines in Jefferson County?

Thanks Hope all is well

The information contained in this transmission is intended only for the
person or entity to which it is directly addressed or copied. It may contain material of confidential and/or private
iture. Any review, retransmission, dissemination or other use of, or taking of any action in reliance upon, this
uiformation by persons or entities other than the intended recipient is not allowed. If you received this message
and the information contained therein by error, please contact the sender and delete the material from your/any

storage medium.



The information contained in this transmission is intended only for the

‘person or entity to which it is directly addressed or copied. It may contain material of confidential and/or private
ture. Any review, retransmission, dissemination or other use of, or taking of any action in reliance-upon, this

mformation by persons or entities other than the intended recipient is not allowed. If you received this message

and the information contained therein by error, please contact the sender and delete the material from your/any
storage medium.



FRANCHISE AGREEMENT

THIS FRANCHISE AGREEMENT by-and befween LOUISVILLE/JEFFERSON COUNTY
‘METRO -GOVERNMENT of the Commonwezlth of Kentucky (the "Louisville Metro", and:
LOUISVILLE GAS AND ELECTRI_ C COMPANY, a Kentucky corporation having a business
address of 220 West Main Street, Louisville, Kentucky 40232 (the "Company™): |

WHEREAS, Metro Council passed Ordinance No. 132, Series 2016, to creatc
Franchise for the transmission, disjributiim_,:transpoi‘tatibﬁ and sale of* gas; and

WHEREAS, the Company submitted its bid for said Franchise which bid has been
determined to be the highest and best bid; and

WHEREAS, Metro Council passed Ordinance 214 Series 2016 aceepting the-bid of the
Company; |

NOW, THEREFORE, for good and valuable consideration, the parties hereto, agree as
follows:

Section 1. There is hereby created a Franchise to- acquire, lay, maintain and operate in
the public streets, avenues, alleys and other public ways of Louisville Metro, but not within the
jurisdiction of any other city located in-Jefférson County, Kentucky (the "Franchise Ares™), a
system of mains, pipes, fixtures-and appliances for the transmission, transporfation, disfribution
and sale of gas for heating and other purposes, subject to all the provisions of this Franchise
Agteement,

Section 2. The-following definitions apply.to this Franchise:

(a) "Company" means the Paity or Person that shall become the purchaser of said
Franchise, or any sucoeséor or assignee of such Pany or Person..

(6) “Facility” or “Facilities” meavis any tungible component of the Company's




gas distribution and transmission system, located within the Right of Way of the Franchisc Area,
including, but not limited to, mains, pipes, pipelines, conduit, valves, meters; or other physical
assets used for the delivery of natural gas,

() “Franchise” or "Franchise Agreement” means this Franchise Agreement, as
approved by the Metro- Council and accepted by the Company.

(dy "Metro Comaé*il " means the legislative body of Louisville Metro.

(e} “Party” or "Person” means any natural or corporate person, b‘usincss
association or other business entity including, but not Hmited to, a parinership, a sol¢
proprietorship, a political subdivision, 2 public or private agency of any kind, & Utility, a

suceessor or assign of any of the foregoing; or any other legal entity.

() "Right of Way" means the surface of and flie space above and below a

property, Street or sidewalk, to the extent Louisville Metro has the authority to allow the Company
to use them, and shall include Rights of Way as shall be now held or hereafter held by Louisville

Metro within the Franchise Area.

(z) “Street” means the surface of,-and the space below, any public street, road,
alley, bridge or highway within Louisville Metro, used or intended to be used by thie gencral public
for travel; to the extent Louisville Metro has theaulhoﬁty to allow the Company to use them.

(h) “Utility Policy" ;neans the Louisville-Metro Public Works & Assets Utility
Policy presently in force; or as lateramended or updated, thiroughout the term of the Franchise.

y Section 3, The Company shall have the right and privilege of laying and maintaining gas

J

mains and pipes, and -appurtenances nécessary or appropﬁate ih-connection therewith, in; along;
under, above and across the said Right of Way, and transmit, fransport, distribute and sell gas
through said pipes, within the Franchise Area as they now exist or may hereafier be extended;

subject to the provisions hereof, Louisville Metro regulations or laws on the use of the Right of




Way by utilities, and to all powers (including. police power) inherent in, conferred ‘upon. or
reserved to said Louisville Metro.

Section 4. (a).No pavements or sidewalks shall be disturbed and rio excavation in any of

the said Rights of Way will be made, except in strict accordance with the Utility Policy and all -

laws and oidinances, presently in force, or as later amended or updated, throughout the term of
the Franchisc on the iise of the Right of ‘Way, provided that.such pavements and sidewalks and
excavations shall be replaced and restored by and at the expense of the Company o Lovisville
Metro standards in accordance with flie Utility Policy and all laws and ordinances, presently in
force, or as later amended or updated, throughout t!}e term of the Franchise, as required by the
Director of Public Works. Should the Company fail or refuse to.replace or restore said pavement,
sidewalk or excavation to Louisville Metro_standards or condition in accordance with the Utility
Policy and all laws and ordinances, in force, as amended or updated, throughout the term of the
Franchise as required by the Director of Public Works within a reasonable time, then same may
be replaced and restored by Louisville Metro under the direction of the Director of Public Works
at the:cost and expensé of the Company. Wotk by the Company hereunder shall be done in a
workmanlike nianngr and so as not to unnecessarily interfere with public use of any of said Ri_ght
of Way.

() Replacement, patching and tesforation of the Right of Way shall be performed
according to the applicable standards and with the materials specified by Louisville Metro, in
accordance with the Utility Policy and all laws and ordinances, in force, as amended or updated,
througliout the term of the Franchise asrequired by the Director of Public Works, The Director of
'Pixbl’ic Works shall have the authiority to prescribe the manier and extent of the rb;sloraﬁon on
reasonable terms, and may do so in written proccdures of gencral application. The Company

agrees to comply with all applicable requirements as sef forth in the Ulility Policy and all laws
/
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and ordinances, in force, 4s amended or updated, throughout the term of the Franchise..

(¢} Material -failure of the Company to adherc {o this Franchise Agreement--which
incorporates the Utility Policy and all laws and ordinances concerning Louisville Metro's Right
of Way, presently in force, or as later amended or updated--shall be deemed a violation of this
Franchise Agreement. Louisville Metro reserves all rights to enforce said policies and laws.
Subject fo Section 4(d) below, in the enforcement of its policies and.laws, Louisville Metro may
utilize any available legal remedy including, but not limited to, the following options: (a) the ;
remedial or penalty provisions of the Utility Policy; (b) ordinal penalty provisions, if any, or (¢)
suit for breach of the Franchise Agreement.

{d) The agreement fo incorporate by referénce the Utility Policy and all laws and
ordinances concerning Louisville Metro's Right of Way is without waiver of or prejudice to the
Company's right to chal}énge the reasonableness or lawfulness of the provisions contained
therein, including, without limitation, that a combination of remeédies addressed in Section 4(c)
would be unduly punitive. The Company reserves. all rights and remedies available to.it to
challenge any provision contained in the Utility Policy and all laws and ordinances concerning
Louisville Metro's Right of Way.

Section 5. Whenever Louisville Metro- or any of its departinents or egencies shall
grade, regrade, widen or alter any Right of Way or shall construcl, reconstruct or alter any other
municipal public works therein, it shall be the duty of the Company, when so.ordered by Louisville
Metro, to changes its mains, pipes and appurtenances in the Right of Way at its own expense so as
to conform to the established grade or line of such Right of Way and so as not to interfere with such
municipal public works so constructed, reconstructed or aliered. However, the Company shall-not
‘be required to make any such change when the Right of Way in which its Facilities are located is

vacated or-when the Right of Way is altered for the convenience of abutting property owners or for j
H




‘private purposes and not as an incident to a public improvement, unless the reasonable cost of such
relocation and the loss and expénse resulting therefrom is first paid to the Company.

Segtion 6. {(a) As consideration for fhe granting of the Franchise, the Company agrees it
shall defend, indemnify, and hold harmless Louisvillé Metro froin and agairist claims, suits, causes
of action, proceedings, judgments for damages: or equitable relief, and costs and expenses asserted
against Louisville Metro.that the Company's use of the Right of Way or the presence or operation of
the Company's equipment on or along said Right of Way has caused damégc’ 1o tangible property or
bodily injury, if and fo:the extent such damage or injury is not caused by Louisville Metro's
negligence.

(b) Louisville Metro shall notify the Company in writing’ within a reasonable time of
receiving notice of any issui¢ it determines may require-indemnification.

(¢} The Company shall imaintain in full force and effect a commercial general liability

insurance policy reasonably aceeptable to Louisville Metro with -a minimum policy limit of ten

‘million dollars (810;000,600.00) per occurrence and twenty million dollars ,(32'01,000,030.(}0} in the.

aggregate and shall provide Louisville Mefro with a certificate of insurance evidencing the
insurance policy required by this section. The Company. may elect to self-insure all or part of this
requirement. V

(d) The rights reserved to Louisville Metro with respect {o the indemnity and instirance
provisions under-this Section are i addition to all othier rights of Louisville Metro, wiether
reserved by this Franchise or authorized by law, and no. action, proceeding o exercise of a right
with respect to such.insurance policy-shall affect any ather right Louisville Metro may have.

Section 7. (&) When requested to do so by Louisville Metro, Company shall make
available 10 Louisville Metro copies of its regular monthly or annual statements, reposts and

records as to heat value and pressure-of gas distributed pursuant to this Franchise, and such other

eerseoss s A1 s WX % SR e s
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reporis as Louisville Metro may reasonably request,
(b) Lovisville Metro resérves the right to inake such tests of gas meters, pressure, specific
graxritg and leat value of the gas furnishéd by Company hereunder as it shall deem necessary or

t

advisable.
| (c) The Company agrees further to furnish the Mayor, the Metro Council and the County
Ai‘tomcy for Jefferson County writicn nolice, by certified mail, concurrent with its filing an
applieation with the Public Service Commission for an inerease in base rates; and such notice
-shall specify amount and type of increase.to be énu_ght and alerling to Louisville Meiro that such
a filing is being made. The Company agrees to maintain "as-built” drawings of all Facilities
within the Right of Way, and to provide said drawings fo the Director of Public Works, as
requested,

Scotion 8. The Company agreés to continuic to covperate with state and local government
low-income energy assisfance ¢fforts, including state and local government energy assistance
programs, and further agrees {o the continued operation of a voluntary customer check off system
for customer coniributions to energy as\sistance efforts, such as Winterhelp.

Section 9. The Franchise hereby created is not exclusive and shall be of a term of five (5)
years contingent upon: (1) the issiiance by the Commission of all approvals and certificates required
by law; and (ﬁ)-,ihe award of the Franchise by Louisville Metro 1o the Company, unless terminated
sooner under the terms of this Franchise Agreemnent. The Eranchise may-be renewed by subsequent
agrecment between Metro Council and Company three (3) times subject to the passage of an
appropriate -ordinance by Metro Council; however no renewals shall extend the total term of the
Franchise beyond twenty years from the dafe of the inception of the Franchise.

The Company is hereby given the right to assign the Franchise created by this Franchise

Agreement to any person, firm or corporation able, ready and willing to cafry ouf the terms of this




Franchise, but shall, prior-to' such assignment, obtain consent from Louisville Metro to such

assignment, which consent shall not be unreasonably withheld or delayed.

Section 10. In the event that the Public Service Commission of Kentucky shall cease to
have jurisdiction over the Company's retail gas rates and service and no. other regulatory
authority shall have by law such jurisdiction over retail gas rates and service in Louisville Metro,
then Metro Council shall have regulatory jun’sﬁiciion over the Company's gas rates and service in
the jurisdiction of Louisville Mefro within the limits permitted by law and to the extent that the
Public Service Commission of Kentucky presently has such jurisdiciion;'provided, however, the
Company.shall have the right to seek redress.in court by appeal or otherwise from any regulatory
order or action of Metro Council on the ground that such order or action is unjust, unreasonable,
uniawful or confiscatory,

I Metro Council acquires regulatory jurisdiction as aforesaid, the then existing rules and
regulations of the Public Service Commission of Kentucky (or other regulatory authority having
jurisdiction) and the rates, ruies and'fegulmions of the Company as. contained-in it$ filing. with
such Commission or other authority as to matters of rates and service, shall continue i effect
unless and until changed, after hearing, by final drdér of Metro Council or of court, or unless and
until changed by agreement between Louisville Metro and the Company.

In the event that the provision of gas service is deregulated by state Iegislatidn_, then’ this
Franchise may be terminated upon ninety (90) days wiitten notice by Louisville Metro to the
Comipany if it is determined by Louisville Metro that continuation of the Franchise would be
unfair and unreasonable to Louisville Metro or to the cusiomers of the Company, or upon the
agreement between Louisville Metro and the Company.

Section 11. Franchisc Fee. (a) As compensation for the Franchise granted fo the

Company, Louisville Metro shall receive payment as determined by the Metro Council, at its
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discretion, throughout the term of the Franchise: The total annual payment shall be capped and
shali x{o( exceed a total annual Franchise Fee of three percent {3%) of Gross Receipts within the
Franchise Area. The Franchise Fee remitted to Louisville Metro may be based, at the discretion
of the Meiro Council, throughout the term of the Franchise, on: (1) the number of the linear feet
of in-scrvice pipeline segments in the LG&E Geographic Information System (GIS) owned or
operated by the Company, whether sajd pipe is used for transmission or distribution, within the
Franchise Area; (2) each thousand cubic foot (mcf) of gas ulilizing the Company’s pipe, pipeline,
main, pumping stations. or other means to transport, whclhcr,for-u*mxs'mission or distribution, for
the purpose of providing nafural gas service to customers as a local distrbution company within
the Franchise Arca (using the measured mef of gas delivered to customers as a substitute).
Basing any portion ‘of the Franchise Fec upon gas delivered 1o al] LO&E customers does not
equate {0 approval or ac’quiescm?c'g: by the Company-that customer use outside of the Franchise
Area-is reasonably related to t\hc calculation of the Franchise Fee for Louisville Metro. If
appropriate, this issue may be part of the litigation contemplated in Scction 12; (3) a percentage
of Gross Receipts; (4) a flal fee; or (5) a combination of any of the above named options.
Company-will be iotified of any intended change by certified mail and shall have 60 days from
Metro Council action to make changes to the payment terms. Payment of any amount due under
this Franchise shall be made on a monthly basis within thirty (30) days of the end of the
preceding calendar month,

Metro Council may, by ordinance, make the Franchise Fee contingent upon the
adjudication described in Section 12 below. M Metro Council does not make the Franchise Fee
contingent upon such adjudication, but does elect to bring an action contemplated in Section 12,
payment of the Franchise Fee, if any, will be-made pending the issuance of a final order resolving

the matter, and until all appeals, if any, arc final and concluded. LG&E will collect and remit the




A

Franchise Fee, if any, bascd upon its tariff on file with, and-approved by, the Kentucky Public
Service Commission. 1f Metro Council makes the Franchise Fee contingent -upon (he
adjudication of an action contemplated in. Section 12, LG&E will not collect or rentif any
Franchise Fee during the time period in which the action is pending, including any appeals
therefrom, and LG&E will have no retroactive obli gation 10 remil payment of the Franchise Fee.
following of the conclusion of the adjudication and any appeals therefrom. Any decision by

Metro Council to reinstate an obligation 1o remit the Franchise Fee or any change in the recovery

method resulfing from any action described in Section 12 below shall be freated as a Franchise

Fee change described above and the Company shall have 60 days from Metro Counci] rction,

final Kentucky Public Service Commission or court action, including from any appeals

therefrom, and whichever oceuirs Jater; to make changes to paymetit terms.

(b) At the commencement of the Franchise upon passage, the Franchisc Fee shall be a
combination of? (1) zero per lincar foot as described in Section 11(a) above; (2) six percent (6%) of
forty-three cents ($0.43) per thousand cubic feet (incf) of gas as described in Section 11(a) above;
(3) zero % of Gross Receipts; and (4) no fec is 1o be collecied beginning with bills rendered for the

“October 2016 billing cycle, and remitted monthly thereafter until such time as Metro Council
changes the term by subscquent ordinance. Metro Council makes the Franchise Fee contingent
upon the adjudication of an action contemplated in Section 125 T.G&E will not collect or remit any
Franchise Fee during the time period in which the action is pending, including any appeal$

( therefrom, and LG&E will have no retroactive ebligation to remit payment of the Franchise Fee
followitig of the conclusion of the adjudication and any appeals therefrom. Should the adjudication
and any appeals therefrom, conclude that the franchise fee shonld be recovered from the Company's
ratepayers as a line item on the bills of customers only in the franchisc arca, the amount of the fee

will automatically revert {o zero and no fee-will be duc from the Company.




(c) Gross Receipts means’ those amoutits of money which the Company receives annually
from ‘its customers; including, but. not- limited 1o residential, industrial and commercigl entities,
within the Franchise Area for the retail sale, distribution and/or transportation of gas, under rates,
temporary or permanent, authorized by the Kehtucky"?ub]fc Service Commission and represents
amownts billed under such rates as adjusted for refunds, the net write-off of uincollectible accounts,
corrections or other regulatory adjustments. Gross Receipts also includes but is not Jimited to any
amounts of money earned within Louisville Metro for the use, renial, or lease of the Company's
Facilities. Gross Receipts do not include home energy assisfance funds ("HEA") or miscellaneous
service charges, including but not limited to tmn'-oxf'as, meter sefs,, non-sufficient fund charges, late
fees and interest, which are related to but are not-a part of the actual retail sale of gas.

(d) Ataminimum; the Franchise Fee is intended to-apply to Gross Receipts related to those
services which include. the Franchise Fee as part of the Company's tariff filed with the Kentucky
Public Service Commission as of the date of the adoption of this Franchise, and the Comipany
expressly agrees that it will continue {o pay the Franchise Fee on Gross Receipts derived from these
services for the duration of this Franchise. The Company will also assess and pay the Franchise Fee
on any such Gross Receipts from revised, amended, or additional tari{fs (except for nonrecuiring
charges in Louisville Metro) unless Louisv_iﬁe Metro specifically indicates that it does not want the
Franchise Fee to apply to such Gross Receipts, and subject to any necessary approval by the
Kentucky Public Service Comunission. Following any ‘changes fo calenlations of amounts payable
hereunder, such payments shall comménce with the first billing period following any necessary
tariff approval by the Kenfucky Public Service Commission, Until such fime, the Company will
continug collecting and remitting payments to Louisville Metro under the terms of its existing fariff
and Franchise' Agreement until such time.as this tariff approval is obtained.

(e) The Company shall file a complete and. accurate report of all Gross Receipts received




within the Franchise Area.during the previous month. The report shall be of a design agreed to by
the Company and Louisville Metro's Office of Management & Budget (OMB) with sufficient
information fo confirm the accuracy of the submitied monthlly Franchise Fee.

® The Company shall file a complete and accurate reporl, to the best of its ability and
knowledge; at the bcgix;ning of the Franchise Agreemeni. designating the linear feet of in-service
p'ip,clinc scgments in the LG&E GIS, owned and operated by the Company, whether transmission or
distribution, within the Franchise Area. The report may be-based upon the same data sef as relied
upon for the Company's annual report certified to the United States Depariment of Transporiation
Pipeline and Hazardous Materials Safety Adininistration, After the initial rep011; updated reports,
indicating changes to the lincar feet of in-service pipeline segmients in the LG&E GIS, owried. and
operated by the Company, whether transmission or distribution, within the Franchise Area shall be
supplied annually when the Company cerlifies its report 10 the United States Department of
Transportation Pipelirie and Hazardous Materials Safety Administration. The repor{ shall be
provided to Louisville Metro's Office of Management & Budget (OMB) with sufficient information
{o confirm the accuracy of the submitted monthly franchise fee,

(® The Compariy shall file a complete and accurate report, to the best of its ability and
knowledge, al the beginning of the Franchise Agreement of all natural gas mcf, utilizing the
company’s pipe, pipeline, main, pumping stations or other means to transport, whether for
transmission or distribution, gas within the Franchise Area during the previous month. Afier the
initial report, an updated report, indicating changes t6 all natural gas mef utilizing the company's
pipe, pipeliﬂe, n‘min’,_ pumping stations or other mean$ to transport, whether for transmission or
distribution, gas within the Franchise Areca duxiz;g the previous month, shall accompany the
submission of the monthly Franchise Fee. The report shall be of a design agreed to by Louisville

Metra's Office of Management & Budget (OMB) with sufficient information to confinn the
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accuracy of the submitted monthly Franchise Fee.

() No acceptance of any Franchise Fee payment by Louisville Metro shall be construed as an
accord and satisfaction that the amount paid is in fact the coirect amoui nor shall acceptance be
deemed a release to any claim Louisville Metro may have for future or additional sums pursuant to
this Franchise. Louisville Metro shall have the right 16 inspect the Company's.income, financial;
and records relating to gross revenues in order-fo audit; and {o re-cofnpute any mnounts detennined
to be payable under this Franchise. The C-oxnpan_y shall respond to a reasonable request for
information related to obtaining audit information within ten (10) business days unless agreed
otherwise by the parties. This provision in Section 11(h) shall survive the term of any Franchise
Agreement awarded pursuant {o this.Franchise for a period of one (1) year. Any additionil amount
due to Louisville Metro as aresult of the audit shall be paid within ten (10) days following written
notice to the Company by Louisville Metro which notice shall include a copy of the audit report. 1f
as a result of such audit or review Louisville Metro determines that the Company has underpaid its
Franchise Fee by one percent (1%) or inore for any one (1) month period then in addition to making
full payment of the relevant obligation it shall reimburse Louisville Meétro for all of the reasonable
costs associated with the audil or review. If such audit or review is performed in connection with
the granting of a new Franchise, a sal¢ or transfer of control of the Company, or a substantive
madification of the terms fo, or an assignment of this Franchise, the Company- shall reimiburse
Louisville Metro for-all of the reasonable costs associated with the audit or review including all out-
of-pocket costs for attomeys, accountants and other consultants,

(i) In the event that any Franchise payment or rcwmputcd amount is not made on-or before
the Aﬂpplical?le dates herctofore specified, interest shall be charged from such date at the annual rate
of sight percent (8%). With respect to its billing of Louisville Metro, Company agrees fo, upc;n

request; provide an explanation of any and all billing adjustments or credits including the dccount(s)




impacted and any aid all late payments.

() The Company shall have the right to a refund from. Louisville Metro of any fees paid
pursuant to (his section which are paid in excess of the amount due under this Franchise or are paid
in excess of {he amount lawfully owed. Any refand amount due to the Company shall be paid
within ten (10) days following written notice to Louisville Metro by the Company.

(k) As forther consideration for the granting of this Franchise, the Company agrees to pay all
publication cosls Louisville Metro incurs in the granting of this Franchise. The above- mentioned
costs shall be inveiced by Louisville Mctro to the Company and the Company shall pay said costs
within thirty (30) da);s of receipt of said invoice.

Section 12. The agreement of a Franchise Fee structure in Section 11 and implemented
throughout the term of the Franchise bj {he Company does not equale to approval or acquiescence
by Louisville Metro to the Company’s method of recovery of the éntire Franchise Fee, or some
portion of the Franchise Fee from the Company’s ratepayers within the Franchise Area, This
Franchise Agreement contemplates that Louisville Metro reserves the right to challenge the
Company’s mcthod of recovery of the Franchise Fee at the Kentucky Public Service Commission or
any other court of competent jurisdiction. Both Louisville Mefro and-the Company reserve the right
to challenge (he jurisdiction of any fornm where the Company's-method of recovering the cost of
the Franchise Fee from its customérs is challenged.  The Company- and Louisville Metro,
separately, reserve the right to seek all administrative relief from the Kentucky Public. Service
Commission or any other court of competent jurisdiction, including appeals of any final orders as
pemmitted by law. The reference to "any other court of competent jurisdiction” in the preceding
sentence does not imply or express any agreement by or consent from the Company that any forum
other than the Kentucky Public Scrvice Commission has jurisdiclion over the Company's recovery

of Frairchise Fees from its customers.




Section 13(a). In addition to all other rights and powers pertaining to Louisville Metro by
virtue of the Franchise created by. this Franchise or otherwise, Louisville. Melro, reserves the
right to terminate and cancel this Franchise and all rights and privileges of the’ Company
hereunder in the event that the Company:

L .

(1) Willfully violates any material provision of this Franchise or any
material rule, order, or détermination of Louisville Metro made pursuant fo
this Franchise, except where such violation is without fault or through

- excusable neglect;
(2) Willfully atempts to evade any material provision of this Franchise or
‘practices any fraud or deceit upon Louisville Metro;

(3) Knowingly makes a material misrepresentation of any fact in the
application, proposal for renewal, or negotiation of this Franchise; or

(4) Is no longer able o provide regular and cuslomary uninterrupted
service {o its CUStoyneﬁ in Louisville Melro.

(b) Prior to attempling to tenminate or cancel this Franchise pursuant to. this section, Louisville
Metro shall make a written demand that the Com;)any do or compl_y with any such provision, rule,
order or dct,gnninatidn. If the violation, found in Section. 13(a); by l}ic Company con(ixiu.cs, for a
period of thirty (30) days fqllo(\'ing such written demand without written proof that corrective,
action has been taken or is being actively and expeditiously pursued, Louisville Metro may place
its request for termination of this Franchise as early as the nexf regular Metro Council meeting’
agenda. Louisville Metro shall cause to be served upon Company, at least ten (10) days prior to
the date of such Metre Council meeting; a written notice of inten( to request such termination and

the time and plice of the meeting, legal notice of which shall be published in accordance with any

applicable laws.




(1) It shall be a defense to any attempt to iérminate and cancel this Franchise that
the Company was relying on federal law; state law, or & valid tariff in acting or not acting on
the issue in dispute.

(2) The Metro Council shall consider the request of Louisville Metro and shall hear
any person interested therein, and shall detenmine in its discretion, whether or not any
violation by the Company was witli just cause.

(3) If such violation by the Company is found to have been with just cause, the
Metro. Council shall direct the Company to comply therewith within such (ime and inanner
and upon such terins afid conditions as are just and reasornable,

(4) If the Metro Council determines such violation by the Company was, without
just cause, then the Mefro Council may, by resolution, declare hat this Franchise of the
Company shall be terminated and forfeited unless there is compliance by the Company
within such period as the Métro Coundil may fix.

(c) Any violation by the Company or its successor of the material provisions of this Franchise, or
the failure promptly to perform any of the provisions thereof, shall be cause for the forfeiture of
this Franchisc and all rights hereunder if, afler-writfen noticeto the Company and an opportunity to
cure; such violations, failure or default continue as set forth in Section 13(a)

Section 14, Louisville Metro shall have the right to cancel this Franchise thirty (30) days
after the appointment of a recciver or trustee to take over and conduct ﬂ;e business of the
Comp‘a‘nyt, whether in reccivership, reorganization, bankruptcy or other action or proceeding,
unless such receiveiship or trusteeship shall have been vacated prior to fhe expiration. of® said
thirty (30) days, unless:

1. Within thirty (30) days afier his/her election of appointment, such receiver or trustce

shall have fully complied with all the provisions of this Ordinance and remedied all
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defaults theréunder; and,
2. Such receiver or tinstee, within said thirly (30) days shall have éxecuted an agréement,

duly approve by the court havingjurisdiction in the prexniSes, whereby such receiver or

-, lrustee assumes and agrees to be bound by each and-every provision of this' Ordinance:

and the Franchise granted to.the Company.

SectionlS. The Company- will work and discuss pl"apsv‘\yith Louisville Metro's Infrastructore
Coordination Comittee to hélp coordinate work-with Louisville Metro and otherutilities.

Section 16 (a). The Conipany warrants that.it will mdintain an Emergency Response Plan that
is in compliance with the applicable requireinents of local, stale and federal agencies with
jurisdictien and will notify the Department of Public Works and 211 Emergency Communications
‘Center anytime telephonic notice to.the Kenfucky Public Service Commission s required pursuant.
to 807 KAR '5:027, Section (3){a), (¢), (d), (f) or {g). Upon written request by Louisville Metro, the

Company agrees lo.meet periodically to review the Emergency Response Plan.

(b) The Company's Emergency Plans. shall designate the: Company's responsible local
emergency officials and a 24 hour emergency contact number, The Company shall, afler being
notified of an emergency, cooperate with Louisville Metro and respond as soon as possible o
protect the public's Lealth, safety and welfare. The response will be subject fo the Unified
‘Command Structure of the National Incident Management System (NIMS),

(¢) The Company shall cooperate with Louisville Metro and respond to protect public
health and safety iny t]ie event-.of an emergency:

()] In the course of construction, modification, or removal of any'of its Facilities in the
Right of Way, the Company shall remove and rémediate all hazardous substances encounteied in

the course of ‘its activities in accordance with all applicablé state and federal Taws, statutes,




regulations, dnd orders.

Section 17. This Franichise shall be governed by the laws of the Commonwealth of
Kentucky, both aé to-interpretation and pérformance. The venue for-any litigation. related to this
Franichise shall be in a court of competent jurisdiction in Kentucky.

Section 18, This Franchise does not create a contractual relation'shi"p with or right of
action in fayor of a third party against cither Louisville Metro or the Company.

Section 19. If' sny section, senteice, clause or phrase of this PFranchise Js held
unconstitutional or otherwise invalid, such infinnity shall not affect the validity of the remaining
Franchise.

Section 20. In case the Company shall fail within thirty (30) days after this bid to comply
with the provisions of this Ordinance, the Direcfgr of Public Works shall again adverlise such
Franchise for sale in the manner in which the first sale was made and ‘sh,all again sell said
Franchise in the same manner, and upon the same conditions and requirements-in all respects as
the origirial sale of éaid Franchise was made; and in case the successful bidder at such sale shall
fail or refuse to comply with the terins of said sale within the tinie préscribed, then the Director of
Public.: Works may-again advertise such Franchise for sale in the manner prescribed herein and

may continue 1o do so until said Franchise:is purchased by some bidder who shall comply with the

{erms of said sale.




IN WITNESS WHEREOF, the. Parues have executed this Franchise Agreement this 50 of'
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LOUISVILLE/JEFFERSON COUNTY LOUIS_VILLE GAS AND
METRO GOVERNMENT C COMPANY
reg cr, Mayoy Y
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Louisville Gas and Electric Company

P.S.C. Gas No. 10, Original Sheet No. 90

Adjustment Clause »
Franchise Fee

APPLICABILITY
All gas rate schedules.

MONTHLY CHARGE
A surcharge shall be calculated and added to the total bill for gas service for all customers located
within local governmental jurisdictions which currently or in the future impose municipal franchise
fees or other local taxes on the Company by ordinance, franchise, or otherwise. Such fees or

taxes shall be net of any corresponding fees or taxés which are currently included in the base
charges of each rate schedule.

The amount calculated shall be applied exclusively to the bills of customers receivihg service
within the territorial limits of the authority imposing the fee or tax. The fee or tax shall be added
to the customer's bill as a separate item. Where more than one such fee or tax is imposed, each
of the fees or taxes applicable to each customer shall be added to the bills as separately identified
items.

DATE OF ISSUE:  July 10, 2015

. DATE EFFECTIVE: February 6, 2009

ISSUED BY: Is! Edwin R. Staton, Vicé President
State Regulation and Rates
Louisville, Kentucky

Issued by Authority of an Order of the
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