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Case No. 2013-00221

ATTORNEY GENERAL’S COMMENTS
IN LIEU OF TESTIMONY

Comes now the intervenor, the Attorney General of the Commonwealth of
Kentucky, by and through his Office of Rate Intervention, and pursuant to the
Commission’s Scheduling Order expediting these proceedings dated 28 June 2013,
tenders the following preliminary comments in the above-styled matter. The comments
filed herein, along with exhibits tendered for filing to the public record of this matter,
represent the preliminary position of the Attorney General. The Attorney General, by
and through his Office of Rate Intervention, reserves his right as intervenor in this
proceeding to fully participate in the hearing scheduled for

July

30, 2013, and in any

additional informal conferences or hearings which may be scheduled, and to file a posthearing brief consistent with the Commission’s Scheduling Order.
A. The extraordinary policy issues confronting Kentucky’s retention of the Centuni
Aluminum’s Hawesville Smelter may not be solved at the expense of Western
Kentucky’s ratepayers.
Pursuant to his authority under KRS 367.150(8), the Attorney General has
plenary jurisdiction regarding the rates of service for all utilities in Kentucky. As such,
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the Attorney General is concerned with a decision affecting one utility, which may
subsequently affect the ratepayers of another utility. further, as chief law officer for the
Commonwealth of Kentucky, see KRS 15.020, the Attorney General has a duty to ensure
that the laws of the Commonwealth are executed consistent with firm legal precedent
and the policy for which they were intended.
In this proceeding, the Big Rivers Electric Corporation (“Big Rivers”) and
Kenergy

Corporation

(“Kenergy”)

(alternatively,

“Joint Applicants”)

seek

the

Commission’s approval of a series of agreements which “attempt to arrange for the
procurement and delivery of a market-priced power supply for Century Kentucky
following the termination of the 2009 Retail Agreement.” The Joint Applicants propose
these agreements as a solution to “provide [Century Kentucky] more affordable electric
power, thereby enabling it to continue smelting operations at the Hawesville Smelter.”2
Since well before the Unwind Case,3 the Attorney General, Big Rivers, Kenergy,
the Commission and policy-makers in Kentucky have known “the devastating negative
economic impact”4 that would result from Century Kentucky terminating the smelting
operations in Hawesville and Sebree,5 respectively. The Smelters notices of termination

1

Application (KPSC Case No. 2013-00221) at p. 4, paragraph 7, lines 7-13.
21d
Applications of Big Rivers Electric Corporation for: (1) Approval of Wholesale TanffAdditions for Big Rivers
Electric Corporation, (2) Approval of Transactions, (‘3) Approval to Issue Evidences of Indebtedness, and (4)
Approval ofAmendments to Contracts; and of E.ON U.S., LLC, Western Kentucky Energy Corp. and LG&E
Energy Marketing, Inc. for Approval of Transactions, KPSC Case No. 2007-00455 hereinafter “Unwind Case”
or “Unwind Order” referencing Order (March 6, 2009).
See Unwind Order, KPSC 2007-00455 at pp. 14-15.
5Southwire Company and National Southwire Aluminum (“Southwire”) owned the Hawesvffle
operation from the 1980s through 1998. In 2001, National Southwire (while maintaining its wire
operations in the area) spun off the Smelter, selling 80% to Century Aluminum and 20% to Glencore. In
2

of the Retail Service Agreements developed in the Unwind Case should have been of no
great surprise, particularly since the Attorney General foresaw just such a development
when he refused to support the Unwind settlement agreement.6 The Attorney General’s
expert specifically testified to the likelihood of the Smelters terminating the agreement:
I am very much concerned about this issue and the Attorney General has
advised me that he is as well. However, even if the Commission approves
the application and the proposed transaction occurs, there is no guarantee
that the smelters will continue their operations in Kentucky. In fact, the
smelters have negotiated terms which would allow them to terminate
their contracts as soon as 2011 “ and would allow the closing of a potline
depending on the market for a period of up to 12 months and then re
selling the electricity that would have otherwise been used.” Obviously
the possibility of a loss of jobs exists regardless of the Commission’s
actions in this matter. Accordingly, because the smelters have this
agreement in place, it appears self-evident that the smelters anticipate the
possibility, if not the likelihood that there will be a loss of jobs.7
The “devastating negative economic impact” that was evident at the time of the
Unwind and so aptly described by the Commission in its 2009 Unwind Order8 still
exists today.
Moreover, the Conimission, as an administrative agency deriving its authority
from statute, has exercised its regulatory authority repeatedly in an attempt to resolve
the problems inherent in the vagaries of the aluminum smelting market as it relates to
the price of energy, whether delivered by a multi-national industry-owned utility acting

2003, Century purchased Glencore’s 20% share, and since that date has wholly-owned the facility under
“Century Aluminum Kentucky.” Alcan Aluminum Corp. (“Akan”) owned the Sebree operation from
the
1980s through its sale to Century earlier this year. (Final transfer complete June 2013).
6 See Unwind
Case, KPSC Case No. 2007-00455, AG’s Pre-ified Direct Testimony of David Brevitz
(November 21, 2012) at p. 13.
71d.
8 Supra n. 4
3

in Big Rivers9 stead or by locally-controlled, member-owned co-operative, Big Rivers
itself.1° Despite these efforts at the administrative level, the economic problem of
sustaining the aluminum industry in Kentucky remains. Yet again, the Comniission
confronts this policy question without the benefit of definitive direction from either the
Kentucky legislative or executive branch. In the absence of this guidance, the solution
proposed by the Joint Applicants presumes significant rate increases, which are
anticipated to recover $115.4 million in new revenue for Big Rivers from a much
narrower base of customers with an anticipated increase of more than $500 per year or
40% on the average residential ratepayer by January 2014 and which have yet to be
approved by the Commission.’1 And, to be crystal clear, the Attorney General, on behalf
of the remaining Western Kentucky ratepayers, continues to advocate that the costs of
ignoring this economic policy crisis should not be passed along to the constrained
pocketbooks of remaining customers of Kenergy and the other member-owners of Big
Rivers.

See, infra., n. 9 Nat’t-Southwire case at pp. 1-4 describing transaction between Big Rivers and LG&E
and related Parties, which subsequently included E.On.
ire Aluminum Co. v. Big Rivers Etec.
785 S.W.2d 503 (Ky. Ct. App.
1990)(approving on appeal Commission’s establishment of variable electric rate, based on fluctuating
world price of aluminum); In reApplication of Big Rivers Electric Corp., Louisville Gas & Electric et al ,for
Approval of VVhotesate Rate Adjustment and for Approval of Transaction, KPSC Case No. 97-204, Order (April
30, 1998) (considering various energy rates for Smelters and other customers); and Unwind Order at
pp.
14-18 (permitting return to fExed Smelter rates under 2009 Retail Agreements).
Energy Marketing (“LEM”)
10 See, e.g., Nat’l-Southw

In reApplication of Big Rivers Electric Corp.for a General Adjustment in Rates, KPSC Case No. 2012-00535
Hearing (July 1-3, 2013) (see TE Mark Bailey, 1 July 2013 at 11:53:30 11:58:15); In re Application of Big
Rivers Electric Corp. for a General Adjustment in Rates, KPSC Case No. 2013-00199 Application (June 28,
2013); and see KPSC Case No. 2013-00221 Joint Applicants Response to AG 1-9 (Starheim) (July 11, 2013).
—
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B. The Kentucky General Assembly has
restructuring, including retail wheeling.

considered

and

rejected

electric

Pursuant to House Joint Resolution (HJR) 95, passed during the 1998 Regular
Session of the General Assembly, the Kentucky legislature established the Special Task
Force on Electricity Restructuring to study the issue of deregulating or otherwise
restructuring the electric industry in the Commonwealth. The Special Task Force, which
was co-chaired by the now-Attorney General, when he was serving as a policy advisor
to then-Governor Paul Patton, issued its final report in September 2000. See Exhibit A.12
As summarized in the transmittal memorandum,13 the report concluded that there was
no compelling reason for the Commonwealth of Kentucky to restructure the electric
utility industry at the time and recommended that no action be taken. Further, the
Special Task Force specifically addressed retail wheeling and stranded costs, defining
these terms in the report, as well as considering how restructuring could affect Big
Rivers member-customers.’4 Specifically, the report includes the following definitions:
Retail Wheeling The transmission of electricity from a wholesale supplier to a
retail customer by a third party.
Stranded Costs A utility’s past investment costs or contractual obligations that
are not recoverable in a competitive market.1

As to Big Rivers, the report specifically provides that the distribution utilities
purchasing energy from Big Rivers would likely confront significant stranded costs in a

22

Exhibit A Restructuring Kentucky’s Electric Utility Industry: An Assessment of and Recommendation for
Future Action in Kentucky, Final Report of Special Task force on Electric Restructuring, LRC Research
Report No. 299 (September 2000).
‘ Id. at lii., Transmiftal
Memorandum dated August 10, 2000.
14 Id. at
ixvii
and
p.
p. 24.
-

15
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deregulated market.’6 Therefore, the 2000 Report predicted that a restructuring of
Kentucky’s law to permit market prices would likely impact Big Rivers and could lead
to significant stranded costs.
During the most recent 2013 Regular Session of the General Assembly, the issue
of deregulation was addressed and debated in the form of House Bill 211 (RS 2013),

which did not pass out as final legislation. See Exhibit B. It should be noted that as to
House Bill 211, the Attorney General did not take a specific position on the legislation,
as it directly related to possible or pending litigation before this Commission.
Conversely, Big Rivers and other jurisdictional utilities in Kentucky opposed the
legislation, while Century Aluminum supported it. As it did in 199$ and again in 2000,
the Kentucky legislature did not choose to restructure Kentucky’s Territorial Act (KRS
278.016

—

278.018) or otherwise permit deregulation or retail wheeling under Kentucky

law.
C. The Agreements proposed by the Toint Applicants constitute retail-wheeling,
which is contrary to Kentucky law as determined by the Commission.
Returning to the Agreements proposed by Big Rivers in the current application,
the terms of the Electric Service Agreement and Arrangement and Procurement
Agreement, which are subject to the Commission’s regulatory approval, proposes a
transaction to permit Century Aluminum, a retail customer, to obtain wholesale energy
at market rates from a provider of its choice, via a pass-through rate with Kenergy. This
direct market access by way of a distribution co-op. acting merely as a third-party
vehicle for market, wholesale energy, is consistent with the definition of retail wheeling.
‘6ldatp.24.
6

More specifically, the Commission has previously rejected retail wheeling as
proposed by these agreements. In its 30 April 1998 Order approving Big Rivers longterm lease agreements and related restructuring agreements coming out of bankruptcy,
the Commission considered “the proposal to allow Alcan, Southwire, and certain Large
Industrial Customers the option of acquiring a portion of their power needs from thirdparty suppliers of their choice. incorporated into the proposed Smelter tariffs as ‘Tier
.

.

3’ and in the proposed Large Industrial Customer tariffs as ‘Market Power
Purchases.”17 The Attorney General opposed the Tier 3 market purchase provision as to
both the Smelters and the non-Smelter large industrials. As summarized
by this
Commission, the Attorney General’s contention with the Tier 3 market plan was clear
and unambiguous:
That wholesale market access for retail customers by contract is retail
wheeling which is not authorized by the Territorial Boundary Act for
electric service, KRS 278.016-278.018. The AG argues that the parties that
negotiated Tier 3 have achieved electric deregulation and dictated its
terms, without the benefit of legislative direction nor oversight, for all
incremental power used by the two largest retail electric customers in
Kentucky. if Tier 3 is approved, the AG contends, it will establish a
precedent which will encourage large power users served by other
utilities to ask for similar or better treatment, and as a policy matter, such
a precedent should not be established.’8
In response to the Attorney General, Big Rivers and the other parties contended
that the plan did not constitute retail-wheeling, that the Commission need not wait for a
full policy consideration of electric industry restructuring and that the plan was similar

‘

See In re Big Rivers Elec. Corp., supra at n. 9, KPSC Case No. 1997-204, Order (April 30, 1998) (“1998
Order”) at p. 6.
18 See 1998
Order atp. 7.
7

to tariffs offered to Gallatin Steel in 1995. Moreover, Big Rivers and these parties
claimed that such a market solution would “reduce costs to the Smelters without raising
costs for other customers.”19
In its analysis of the question of retail wheeling and the limits of the regulatory
scheme under Kentucky’s certified territorial boundaries, the Commission found in
favor of the Attorney General’s clear position:
The market purchase rate proposals constitute, at a minimum, the
functional equivalent of retail wheeling for 8 out of 91,500 customers. If
the electric industry in Kentucky is to be restructured to include retail
wheeling, the Commission believes that such a restructuring should be
undertaken voluntarily, in a reasoned and comprehensive manner which
is designed to meet the overall needs of the Commonwealth and all its
citizens, not just the specific needs of a single utility and a few large
customers. Further, the Con-m-dssion does not believe that electric
restructuring can permanently be implemented on a case-by-case
approach until a rigorous investigation of all aspects of the issue results in
a determination that restructuring is in the public’s best interest
The
Commission does not believe that it has the authority to revise [the
Kentucky] statutory scheme to transfer, from the utility to a limited group
of customers, the function of selecting a source of supply to meet those
customers’ needs.2°
...

Based thereon, the Commission firmly rejected the proposals to extend the market
purchase Tier 3 option to the Smelters and market power purchase option to the other
large industrials.2’ Rather, as it had done before, the Commission sent Big Rivers, its

Id.
See 1998 Order at pp. 8-9.
2’Id. atp.9.
22
See In the Matter of Big Rivers Electric Corp. ‘s Notice of C/tanges in Rates and Tanffs for Wholesale Electric
Service and of a Financial Workout Plan, KPSC Case No. 9613, Order (March 17, 1987) (rejecting the workout
plan).
19

20
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member/ owner distribution cooperatives and the Smelter back to the negotiating table
to fashion a legal and equitable solution.23
As detailed above, Kentucky’s statutory scheme regarding electric utilities in
Kentucky remains regulated, and despite study and debate
by the Kentucky legislature,
the status quo remains the same as when the Commission rejected retail wheeling.
Therefore, the Commission should follow its own precedent in this regard.
D.

Agreements proposed by the oint Applicants presume further rate increases,
deny remaining ratepayers any benefits of the transaction, and ensure that
stranded costs sought in Case Nos. 2012-00535 and 2013-00199 will be passed on
to the remaining ratepayers.
As explained in section A, infra, the agreements proposed by the Joint Applicants

presume that the rate increases being sought will be approved by the Commission.
Therefore, the agreements presume that, in order to make Big Rivers and Kenergy
whole, this Commission will approve $115.4 million in new revenues to be paid in the
form of rate increases by Big Rivers remaining, captive ratepayers. This direct and
significant impact on ratepayers cannot be ignored.
Further, there are additional costs which may be shifted to ratepayers. Big Rivers
argues that the proposed agreements are “structured to avoid Big Rivers’ members
having to bear any incremental costs associated with Century obtaining electric

It should be noted that most, if not all, of the Smelters’ combined power requirements were met
through Tier; and Tier 2 power pricing. The Commission did ultimately grant a very limited form of Tier
3 between Kenergy’s predecessor distribution cooperatives Green River arid Henderson Union and
the Smelters only, which continued in the Retail Service Agreements approved by the Unwind Order,
and which the Smelters have not used since the date of the Unwind Order. See KPSC Case No. 201300221, Joint Applicants Response to AG 1-8 (July 11, 2013).
23

--

9

--

generation from the wholesale market.”24 But the proposed agreements do not even
allow Big Rivers to recover all of the transmission costs inherent in serving Century’s
Hawesville smelter. In fact, the proposed agreements anticipate that Century will pay
no actual transmission costs until capacitor upgrades are complete.25 However if the
Commission accepted this position, it would be in direct conflict with the policy that the
Commission adopted to address the very same issue with the very same customer in
1998 when the Commission denied modification of a provision that required Century to
compensate Big Rivers for Century’s transmission service.26
Yet another cost impact to be considered are future environmental costs to serve
Century’s Hawesville plant under the Direct Agreement, relating to the must-run status
of Coleman under a System Support Resources (“55W’) Agreement.27 This agreement
between Big Rivers and Century would obligate the continued operation of the
Coleman generating station. Although Coleman is scheduled for environmental
equipment upgrades to comply with the Environmental Protection Agency’s (“EPA”)
Mercury and Air Toxics Standard (“MATS”), an employee of Big Rivers has previously
testified that Century will not be paying any of those costs.28 Rather, only the remaining

24

See Application (KPSC Case No. 2013-00221), Exhibit 3, Direct TB Berry at 49, 1. 7-10 (June 12, 2013).
p.
Id. Direct TB Berry at p.17-18; see also Big Rivers Confidential Response to AG 1-1 in support, but
without reference to confidential matters.
26 See e.g., In
the Matter of Application of Big Rivers Electric Corp.for Approval of the 1998 Amendments to
Station Two Contracts (with Henderson), KPSC Case No. 98-267, Order (July 14, 1998), attached and
incorporated by reference in KPSC Case No. 2012-00535 as Attachment 4 to Big Rivers response to AGI
182.
27 Sec generally,
Application (KPSC Case No. 2013-00221) and Exhibit 3, Direct TB Berry at p.10-Il.
See In re Big Rivers Application for General Adjustment of Rates, KPSC Case No. 2012-00535, Hearing, July
2, 2013, TB Berry beg. at 16:15:10.
10

ratepayers will be burdened with these compliance costs, even if the Coleman unit
continues to operate chiefly for the benefit of Century’s Hawesville smelter.
Essentially, the Joint Applicants, and in particular Big Rivers, appear to base their
entire analysis of benefits regarding this transaction upon and inextricably linked to the
Commission’s acceptance of Big Rivers filed position in Case Nos. 2012-00535 and 201300199. Big Rivers’ utilization of the Coleman unit to provide SSR service for no net
benefit of its remaining customers anticipates that the remaining fixed costs, not
collected from Century, for owning Coleman will be recovered from Big Rivers’ other
customers, even though it is clear that Coleman is neither needed nor useful for serving
Big Rivers’ other customers.29
While there are unanswered

questions remaining concerning the Joint

Applicants’ proposed transaction with Century, even an expedited review of the
agreements reveal key points to which the Attorney General objects. Specifically, the
agreements proposed by the Joint Applicants (1) presume and explicitly rely upon
significant rate increases, which have not been approved by the Commission; (2) deny
remaining ratepayers any benefits of the transaction, such as deferring environmental
costs or other payments that may accrue were the full costs of transmission recovered;
and (3) ensure that stranded costs

-

Big Rivers’ past investment in plant which may no

longer be used and useful if retail-wheeling agreements are approved

--

will be passed

on to the remaining ratepayers as sought in Case Nos. 2012-00535 and 2013-00199.

29

Id., Case No. 2012-00535, AG Pre-filed Direct Testimony (May 24, 2013).
11

CONCLUSION
The

Attorney

General

shares

the

Governor’s

and

the

Public

Service

Commission’s deep concerns regarding the potential for job losses associated with
either the termination of the Hawesville smelter, the lay-up of the Coleman generating
station or both. However, the Attorney General advocates that these distressing and
complicated economic questions may not be adequately or satisfactorily addressed by
ignoring Kentucky law and Commission precedent. Further, and of equal if not greater
concern to the Attorney General, is the direct and indirect economic impact to Western
Kentucky that will result from the shifting of stranded costs inherent with approval of
retail-wheeling to Big Rivers’ remaining ratepayers.
Therefore, the Attorney General does not support the agreements as proposed by
the Joint Applicants.
Respectfully submitted,
JACK CONWAY
ATTORNEY GENERAL

JENNIFER BLACK HANS
DENNIS G. HOWARD, II
LAWRENCE W. COOK
ASSISTANT ATTORNEYS GENERAL
1024 CAPITAL CENTER DRIVE
SUITE 200
FRANKFORT, KY 40601-8204
(502) 696-5453
FAX: (502) 573-8315
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FOREWORD
The Special Task force on Electricity Restructuring was established in 199$ by
House Joint Resolution 95 to examine the impact of restructuring Kentucky’s
electric utility industry. The purpose of this report is two-fold. first, the report
provides a basic understanding of electricity restructuring both in broad terms and
as pertains to Kentucky. Second, the report documents the activity of the task
force including research conducted on its behalf.
This report is the product of a collaborative effort between staff at the
Legislative Research Commission (LRC), the Public Service Commission (PSC),
and Resource Data International (RDI). Special thanks to the staff economists and
financial analysts at the LRC and the PSC: Mike Clark, Perry Nutt, Monica Greer,
Neal Fitch, and Issac Scott. Additional thanks to the project oversight and
coordination efforts provided by PSC staff Aaron Greenwell and Ralph Dennis.
Suggestions and corrections were provided by RDI’s Chris Seiple and LRC’s Linda
Kubala, Todd Littlefield, and Sheri Mahan. This report was written by LRC staff
Tanya Monsanto with assistance from Neal Fitch and Chris Seiple.

Robert Sherman, Director
Legislative Research Commission
The Capitol
Frankfort, Kentucky
April 15, 2000
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TRANSMITTAL MEMORANDUM
TO:

The Honorable Paul E. Patton, Governor
The Legislative Research Commission

FROM:

Senator Larry Saunders, Co-Chair
Representative Larry Clark, Co-Chair
Mr. Jack Conway, Co-Chair

DATE:

August 10, 2000

RE:

final Report of the Special Task Force on Electricity Restructuring

Attached is the final report of the Special Task force on Electricity
Restructuring. The Findings and Recommendations were approved by the Task
force on December 13, 1999, and are incorporated into this report.
The report explains in general terms what electricity restructuring is and how
restructuring would affect utilities and customers in Kentucky. The report
concluded that there is no compelling reason for the Commonwealth to restructure
the electric utility industry at this time and recommended that no action be taken in
the 2000 session. The report also concluded that the General Assembly should
continue to study the issue.
Questions concerning this study should be addressed to Dan Risch, Committee
Staff Administrator for Agriculture, Natural Resources and Energy.
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SUMMARY

Creation of Special Task Force on Electricity Restructuring
House Joint Resolution (HJR) 95, passed during the 1998 session of the
General Assembly, established the Special Task force on Electricity Restmcturing.
This task force was directed to study the issue of electricity restructuring and to
determine its impact on Kentucky. Out of the study process, the task force
developed both findings of fact and recommendations for future action regarding
restructuring the electric utility industry in the Commonwealth. The findings and
recommendations were to be submitted to the Governor and to the Legislative
Research Commission (LRC) by November 15, 1999. A request to extend the
submission date to December 15, 1999, was approved by the LRC on November
2, 1999.

Activities of the Special Task Force
The Task Force adopted a deliberative approach to studying the issue. The
task force met 14 times between September 1998 and December 1999. During that
time, the task force heard from various stakeholders including utilities, consumer
advocates, public agencies, and large industrial users of electricity. A public
hearing was held to solicit comments from the general public. Complex
information about specific issues related to restructuring was obtained from
various experts in the area of electricity restructuring. Finally, the task force heard
from legislators in states that had either adopted, or were in the process of
adopting, restructuring legislation.

Consultant Reports Delivered to the Special Task Force
Specific technical information was required to fully understand restructuring’s
impact on Kentucky. Therefore, on December 3, 1998, the task force issued a
Request for Proposals (RFP) to obtain specialized consulting services (See
Appendix C). Central to the consultants? work was the preparation of four reports
that answer seven questions about restrncturing’s impact on Kentucky listed in the
RFP.
In January 1999, the task force hired Resource Data International (RDI) to
provide consulting services. In accordance with the RFP, RDI worked with a staff
team from the Public Service Commission (PSC) and the Legislative Research
Commission (LRC) to produce four separate interim reports on restructuring.
Findings from the interim reports were presented to the task force and are used as
the basis for preparing the findings contained in this final report of the task force.

vu

A summary on each of the four interim reports is contained in Chapter 3 of this
report. The interim reports are as follows:
1. Interim Report No. 1: Marginal Cost of Electricity and UrbanlRural Impacts
in a Restructured Electric Industry;
2. Interim Report No. 2:
Stranded Costs and Electricity Exports in a
Restructured Electric Industry;
3. Interim Report No. 3: Impacts of Electric Deregulation on the Kentucky Coal
Industry and an Overview of Affiliate Transaction Issues; and

4. Interim Report No. 4: Potential for Market Power Abuse in a Restructured
Electricity Market.

Major findings and Recommendations of the Special Task Force
The task force adopted nine major findings and two recommendations.The
findings reflect significant information about changes in the electric utility industry
and how those changes will affect Kentucky today and in the future. The findings
are grounded in the research provided by RDI and in the testimony received from
recognized experts in the field of electricity restructuring. Both the findings and the
recommendations are presented below.

Task force Findings
1. There is no compelling reason at this time for Kentucky to move quickly to
restructure. Despite the prospects of Congressional legislation to mandate
restructuring, actions taken by 23 states to restructure, and the fact that some
of those states are geographically contiguous to Kentucky, there are obvious
advantages for Kentucky’s adopting a wait-and-see approach to electricity
restructuring. Congressional action to pass a nationwide restructuring bill
appears unlikely at this time. Representatives from other states that have
restructured as well as experts in the field of electricity restructuring indicate
that Kentucky is in a unique position because of its existing low electricity
rates, which currently are the lowest east of the Rocky Mountains. A wait-and
see approach allows Kentucky to monitor the progress of restructuring in other
states and to develop options that protect Kentucky’s existing low rates for
electricity.
2. Restructuring is expected to have multiple effects on Kentucky’s electricity
prices.
A. Restructuring would be expected to cause greater variability in electricity
rates over time. If Kentucky’s electricity rates are deregulated, price
fluctuations would be expected to be larger in magnitude than fluctuations
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under cost-of-service regulation. Analysis conducted by RDI indicates that
prices will increase as the amount of excess capacity in the generation
market decreases. Electricity rates also were found to fluctuate in response
to changes in fuel prices, particularly the cost of natural gas. finally, RDI
analysis shows that deregulated electricity prices can dramatically increase
during “severe” electric conditions characterized by unplanned transmission
and generation outages. During these “severe” conditions, the potential
exists for utilities to raise prices above the competitive market price.
B. Price gains from restructuring are predicated heavily upon excess
generating capacity in the electricity market. In the short run, RDI analysis
shows that as excess generation capacity is reduced, the deregulated price
of electricity rises, and the regulated price of electricity remains relatively
unchanged. The only scenario showing sustained price reductions over the
long run, even as capacity declines, occurs when improvements are made in
the transmission and generation infrastructure and a reduction occurs in the
utility’s production costs.
C. Increases in fuel prices are expected to make electricity more costly than
current, regulated prices. Conversely, a reduction in fuel prices alone is
expected to make electricity prices fall in the short run. RDI’s analysis
shows that when gas prices are increased by twenty percent, and the
market demands greater capacity reserves, the deregulated price for
electricity is consistently higher than the regulated rate. When gas prices
are reduced by ten percent, the electricity price is lowered only during the
first three years. After the third year, the deregulated price increases to a
point where both the regulated and deregulated prices converge.
D. Deregulated generation rates would be expected to vary across the state in
accordance with the existing utility’s current cost of producing power.
Currently, the cost of generating and delivering electricity varies on a
utility-by-utility basis. RDI contends that some higher-cost utilities will
have to reduce their prices in order to be competitive in a deregulated
market. Conversely, customers of utilities whose current cost of production
is below the expected deregulated price of electricity may face price
increases.
3. Restructuring is not expected to have a negative impact on electricity rates in
rural areas. There are three components to the electricity bill: generation,
transmission, and distribution. According to RDI analysis, customers in rural
areas have traditionally had higher average electricity rates compared to
customers in urban areas. The disparity in rurallurban electricity rates is
primarily due to relative differences in distribution costs. However, RDI
analysis shows that the cost of generation would not vary in accordance with
the population density of the market. The cost of acquiring a customer in a
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rural area is the same as that of acquiring a customer in an urban area.
Therefore, rural customers are expected to have higher distribution costs than
urban customers in a restructured market, but rural customers are expected to
receive the same generation price as urban customers in a restructured market.
4. Kentucky does not face sizable positive stranded costs in comparison with
higher-cost states however, Kentucky does have considerable variations in
both positive and negative stranded costs on a utility-by-utility basis.
A. Positive stranded costs are comprised of purchase power contracts and are
concentrated in three utilities: Cinergy’s Union Light Heat & Power, Big
Rivers, and distribution utilities served by TVA. Their positive stranded
costs collectively could range from $295 million to over $1 billion.’ The
remaining utilities are in a “negative stranded cost position, which means
that the market value of their generating assets and purchase power
contracts is higher than the book value for these assets in a regulated
market. Potential negative stranded costs in Kentucky range from nearly
$700 million to $3.7 billion.2
B. The negative stranded cost position borne by most of the utilities in
Kentucky is the result of three principal factors: lower-cost coal resources
for generating stations, the lack of nuclear power in Kentucky, and the use
of “construction work in progress” to finance the construction of
generating stations. Construction work in progress allows the utility to
charge current customers for the cost of building a power plant before the
plant goes on-line.
C. The imposition of a stranded cost recovery mechanism would probably not
uniformly impact all customers in Kentucky. The reason for this is two
fold: First, some Kentucky customers currently served by utilities that
purchase power from TVA could not be subjected to a stranded cost
recovery charge imposed by either the legislature or the PSC. TVA
customers in Kentucky, who are served by utilities that have positive
stranded costs, are subject to the exclusive jurisdiction of the TVA.
Second, positive and negative stranded costs vary based on each utility’s
cost of supplying power. Therefore, the potential exists for electricity
prices to rise at lower-cost utilities and fall at higher-cost utilities. If the
stranded cost recovery mechanism is applied only to those customers who
exit the system, existing customers of higher-cost utilities may bear a
disproportionate burden for stranded costs.
5. Restructuring is not expected to negatively impact the coal industry in
Kentucky. Approximately 77 percent of Kentucky’s coal is sold out of state
and would not be affected by a decision to restructure Kentucky’s electric
utility industry. The remaining 20 percent of Kentucky’s coal market could be
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affected by a decision to restructure Kentucky’s electric utility industry. But
given the relative]y low cost of producing power at Kentucky’s coal fired
generators, restructuring is not expected to reduce in-state sales of Kentucky
coal. Power plants in Kentucky that use Kentucky coal are well positioned in a
restructured market. Not only are Kentucky coal plants not expected to face
retirement, but these plants may increase their coal utilization rates. Current
declines in the production of both Western and Eastern Kentucky coal are
primarily related to other factors affecting the coal industry such as stricter air
emissions controls promulgated by the U.S. Environmental Protection Agency
(EPA), decreasing transportation costs for coal, and price differentials between
Kentucky and coal from the western U.S., such as that of Powder River Basin
(Wyoming). Restructuring is not expected to affect any of these other factors.
6. Restructuring is not expected to reduce the importance of natural gas in new
generating capacity in Kentucky. Within the past ten years, all new capacity in
Kentucky has been gas-fired. The last coal-fired generation unit, LG&E’s
Trimble County plant, came on-line during the early l990s. As the cost
advantage for gas-fired generation continues to increase, and demand for
electricity continues to grow during summer peaking months, the expectation
is that new capacity will be gas-fired combustion turbines. These gas units
would be used exclusively for peaking purposes.
7. Restructuring is not expected to lead to dramatic outflows of Kentucky
electricity to higher-cost states. Approximately 7.5 percent of Kentucky’s total
generation has been exported since 1995. However, RDT analysis shows that
exports of electricity are expected to increase to 9 percent in the short-term if
the Midwest Independent System Operator (ISO) becomes functional. This is
because formation of the ISO is expected to lead to a single “postage stamp”
type rate that will eliminate “pancaking” (the multiple rates charged by each
transmission owner when transporting power for another supplier). RDI
estimates that as demand for power grows within Kentucky, exports will
decline to 5-7 percent of total generation over the long-term.
8. Absent new market rules for conduct and cost allocation between regulated
utilities and unregulated affiliates, the potential exists for an uneven playing
field to develop between unregulated affiliates and existing firms in
competitive, unregulated product and service markets. Regulated electric
utilities are reorganizing and expanding their unregulated holdings at a very
rapid rate. Unregulated holdings are being concentrated in energy-related
businesses such as electricity commodity sales, metering and billing, energy
conservation, electrical contracting, heating, ventilation and cooling (HVAC),
related fuels, and appliance repair. On a nationwide basis, unregulated
businesses of regulated utilities are putting competitive pressure on existing
firms. According to RDI, there is an inherent conflict in a utility’s organization
between the need for stricter, sometimes burdensome compliance mechanisms
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and the drive to succeed in newly competitive electricity markets. To prevent
cross-subsidy of competitive businesses by the regulated utility and to protect
customers from potential abuses of market power, some states have put
restrictions on an affiliate’s use of name and logo, prescribed cost allocation
guidelines, established a code of conduct, and required periodic compliance
audits. The Kentucky Public Service Commission is addressing these and other
related issues in Administrative Case No. 369.
9. Under severe market conditions, larger utilities in Kentucky such as AEP and
TVA may have significant market share and control over transmission assets to
withhold generation supplies and significantly distort electricity prices. Smaller
utilities do not have the market share or control over transmission assets to
withhold generation supplies and significantly distort electricity prices.
A. When a utility exerts market power, it is able to significantly increase
profitability by 5 percent or more over a wide range of demand conditions.
Because the East Central Area Reliability (ECAR) is comprised of a highly
interconnected transmission system that poses few barriers to entry by new
market entrants in generation, very few companies in Kentucky have the
ability to sustain profits above those seen in a perfectly competitive market.
B. With the exception of TVA and AEP under certain limited circumstances,
no utility in Kentucky currently has the potential to exert market power.
However, AEP may have sufficient market presence to exercise market
power during peak demand conditions. According to RDI, merger and
acquisition activities are likely to continue in the future, and consolidation
of existing utilities in the region does pose the threat of creating future
market power situations.
C. Utilities in Kentucky may be able to exert market power in areas known as
“load pockets.” Load pockets constitute smaller geographic areas that are
not as well interconnected to the transmission grid and sometimes arise out
of unplanned transmission outages or constraints. Because competitive
suppliers are unable to reach customers in the load pocket, and because
there is no regulation over the generation supplier in a deregulated market,
the potential exists for utilities to charge above the competitive price of
electricity in that market.
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Task force Recommendations
1. The task force recommends that no action be taken during the 2000 session
of the General Assembly to restructure Kentucky’s electric utility industry.
2. The task force recommends that the General Assembly continue to study
the issue of retail competition. The task force also recommends that the
General Assembly monitor actions taken in other states that have opened
their retail markets to competition and to address other issues, such as
reliability of service, transmission, and consumer education. Action should
be taken during the 2000 Session of the General Assembly to reauthorize
the Special Task force on Electricity Restructuring.
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GLOSSARY OF TERMS
Average Cost

The revenue requirement of a utility divided by the utility’s
kilowatt-hour sales. Average costs typically includes the costs
of existing power plants, transmission, and distribution lines,
and other facilities used by a utility to serve its customers. It
also includes operations and maintenance, tax and fuel
expenses.

Avoided Cost

The cost of alternative energy that the utility would have to
generate or purchase from another source.
The elimination of regulation from a previously regulated
industry or sector of an industry.

Deregulation

Direct Access

The ability of a retail customer to purchase commodity
electricity directly from the wholesale market rather than
through a local distribution utility.

Energy Efficiency

Using less energy/electricity to perform the same function.
Programs designed to use electricity more efficiently.

EPAct

The federal Energy Policy Act of 1992.

Exempt Wholesale
Generator (EWG)

Created by the Energy Policy Act of 1992. These generators
are exempted from certain financial and legal restrictions
stipulated by the Public Utilities Holding Company Act of
1935.

Federal Energy
Regulatory Commission
(FERC)

Federal agency that regulates the price, terms, and conditions
of power sold in interstate commerce and regulates the price,
terms, and conditions of all transmission services owned by
investor-owned utilities.

Federal Power Act (FPA)

Federal act passed in 1935 that established guidelines for
federal regulations of interstate energy sales. It is the primary
statute governing FERC regulation of the electricity sector.

Independent System
Operator (ISO)

Independent System Operator. A neutral operator responsible
for maintaining instantaneous balance of the transmission grid.
The ISO performs its function by controlling the dispatch of
power plants to ensure that loads match resources available to
the system. The ISO generally does not own the transmission
assets it controls.
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Marginal Cost

In utility terms, the cost to the utility of producing the next
kilowatt-hour of electricity.

Market Prices

A price set by the mutual decisions of many buyers and sellers
in a competitive market.

Monopoly

A type of market with only one seller with control over
market sales.

Natural Monopoly

A situation where one firm can produce a given level of
output at a lower total cost than can any combination of
multiple firms.

Obligation to Serve

The obligation of a utility to provide electric service within a
particular boundary to any customer who seeks and is willing
to pay the rates set for that service.

Open Access

All participants in the wholesale market have equal access to
transmission service, as long as capacity is available, with the
objective of creating a more competitive market.

Pancaked Transmission
Rates

Determining the fina] transmission price of transporting power
by adding what each transmission owner charged for
transporting power over the owner’s lines.

Peak Load or Peak
Demand

The electric load that corresponds to the maximum level of
electric demand in a specified time period.

Public Utilities Holding
Company Act of 1935
(PUHCA)

federal act which prohibits acquisition of any wholesale or
retail electric business through a holding company unless that
business forms part of an integrated public utility system when
combined with the utility’s other electric businesses.

Public Utility Regulatory
Policy Act of 1978
(PURPA)

federal act which requires utilities to buy electric power from
a private qualifying facility at an avoided cost rate.

Regional Transmission
Organization (RTO)

A voluntary group of transmission owners, transmission users
and other entities interested in coordinating transmission
planning and expansion and use on a regional or inter-regional
basis. See also Independent System Operator (ISO) and
transco.
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Regulatory Compact

A theory which holds that, in exchange for building the
generation, transmission, and distribution infrastructure
necessary to fulfill an obligation to serve all customers in a
franchise service area, the utility is guaranteed an opportunity
to earn a return on those investments.

Reliability

Consists of the ability of the electric system to supply the
aggregate electric demand and the energy requirements of the
customers at all times, taking into account both scheduled and
unscheduled outages of the system.

Reregulation

The design and implementation of regulatory practices to be
applied to the remaining regulated entities after restructuring
of the vertically integrated utility.

Restructuring

The reconfiguration of the vertically integrated electric utility.

Retail Competition

A system under which more than one electric provider can sell
to retail customers.

Retail Market

A market in which electricity and other energy services are
sold directly to the final customer.

Retail Wheeling

The transmission of electricity from a wholesale supplier to a
retail customer by a third party.

Stranded Costs

A utility’s past investment costs or contractual obligations that
are not recoverable in a competitive market.

Transco

Generally, a for-profit company that is solely engaged in the
transmission of bulk power.

Transition Costs

Stranded costs which are charged to a utility customer
through some type of fee or surcharge.

Unbundling

Disaggregating electric utility service into its basic
components and offering each component separately for sale
with separate rates for each component. for example
generation, transmission and distribution can be unbundled
and offered as discrete services.

Vertical Integration

An arrangement whereby the same company owns all the
different aspects of making, selling, and delivering a product
or service.
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Wheeling

The transportation of electricity over transmission lines.

Wholesale Competition

A system whereby a distributor of power would have the
option to buy its power from a variety of power producers
and the power producers would be able to compete to sell
their power to a variety of distribution companies.

Off System Sale

Energy supplied to non-native electricity consumers.

Open Access

Enables all participants in the wholesale market equal access
to transmission service, as long as capacity is available, with
the objective of creating a more competitive wholesale power
market. The Energy Policy Act of 1992 gave the federal
Energy Regulatory Commission (FERC) authority to order
utilities to provide transmission access to third parties in the
wholesale electricity market.

xviii

INTRODUCTION
This report is the culmination of a deliberative process undertaken by the
Special Task Force on Electricity Restructuring. The goal of that process was to
evaluate the impact of electricity restructuring on the Commonwealth of Kentucky.
Briefly, restructuring is the process of “unbundling” or segmenting out the different
services provided by an electric utility, determining which segments are
economically competitive, and subjecting those competitive segments to the free
market.3 This is done by removing selected regulatory controls over those
segments. The task force focused almost exclusively on generation or the supply
segment of electric utility service.4
Restructuring is a complex, technical process that if undertaken would impact
every customer in the Commonwealth. Changes in energy prices would impact
Kentucky’s businesses and industries, including those producing fuel commodities
such as coal and natural gas. Restructuring also may have an impact on the
environment and on related energy service industries such as heating, ventilation
and cooling (HVAC), and energy management.
The impact of restructuring on consumers and electricity suppliers is more than
just a price issue. Restructuring creates new rights and responsibilities. It also
takes away old rights and lines of accountability. F or example, restructuring gives
customers the right to choose their generation supplier but confers responsibility
for informed shopping on customers. In exchange for choice, utilities and
regulatory commissions are no longer held accountable for many of the price and
service protections afforded in a regulated market. These protections can cover a
variety of things such as affordable energy prices and reasonable terms of service.
from the utility’s standpoint, restructuring creates opportunities for greater
profits, but also rescinds the utility’s guaranteed ability to recover all prudently
incurred costs. Because there is no limit on the rate of return in a competitive
market, generators can earn as much profit as the market will allow. In exchange
for the opportunity to earn higher profits, utility investors bear the cost of
uneconomic investment decisions and poor market performance.
Even though Kentucky’s current cost of producing power is the one of the
lowest in the nation,5 the issue of restrnctunng Kentucky’s electric utility industry
has taken on increased importance in recent years. Part of the importance is due to
the growing number of states that have passed laws to permit retail competition. In
1996, New Hampshire, California, and Rhode Island passed laws permitting retail
competition. Since then, 23 states have taken steps, either through legislation or

Public Service Commission order, to allow consumers to choose their electric
supplier.6 Most of these states have higher than average electric utility rates
Another reason for restructuring’s growing saliency in Kentucky is that a
number of surrounding states are permitting retail competition. Of the 23 states
identified above, three states are in the East Central Reliability Council (ECAR)
along with Kentucky. Two states are in adjoining reliability councils: Mid-Atlantic
Thtercoimected Network (MAIN) and Southeastern Electric Reliability Council
(SERC).7 There is concern that, as the number of surrounding states permitting
retail access grows, there will be increased pressure for Kentucky to restructure
too. finally, there is concern that the federal government may take action to
mandate retail competition. Under this scenario, it is not clear whether Kentucky
can preserve the benefits of its low-cost advantage in electricity production for
Kentucky customers.
In I 99$, the Kentucky General Assembly passed House Joint Resolution (HJR)
95. This resolution established a 20-member task force consisting of 10 members
from the legislative branch and 10 members from the executive branch. The task
force was given the task of “carefully study[ing] the issue of electricity
restructuring” and analyzing restructuring’s impact on Kentucky. The resolution
requires the task force to issue a final report that includes both findings and
recommendations to the Governor and to the Legislative Research Commission
(LRC) by November 15, 1999. The submission date was extended by the LRC to
December 15, 1999.
This is the final report of the task force written to satisfy the requirements
imposed by HJR 95. The final report is distinct from the interim reports submitted
to the task force by Resource Data International (RIM). The interim reports are the
product of a collaborative effort between a research team consisting of staff from
the Public Service Commission (PSC), the Legislative Research Commission
(LRC), and RDJ. The interim reports are considered research products produced
by RDI and are not official reports of either the LRC or the PSC. Parts of the four
interim reports have been excerpted and are included in this report.
The final report is based on a number of sources. Secondary sources include
studies issued by federal agencies such as Energy Information Agency (ETA) and
research institutes like Electric Power Research Institute (EPRI). Information from
the four interim reports is used to develop detailed information on Kentucky’s
regulatory and market structure and as the basis for developing findings. Other
sources used to develop the fmal report include RDI’s PowerdatTM database,
studies from other states, and official minutes from the task force meetings.
The structure of this report is as follows. The first chapter is comprised of five
parts. Part I presents pertinent background information on electric utility
restructuring, including a definition of restructuring. Part II includes a discussion
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of the concept of natural monopoly as it pertains to the electric utility industry and
to the development of the current regu]atory regime. The third and fourth parts
identify some of the challenges to the traditional view of regulating electric
utilities, including state activities on electric utility restructuring. The fifth part
identifies some of the concerns raised by task force members about restructuring in
Kentucky.
The second chapter contains two parts. The first part describes the current
market structure of Kentucky’s electric utility industry, and the second part
describes the current regulatory structure of Kentucky’s electric utility industry.
The third chapter contains the task force’s findings and recommendations.
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CHAPTER ONE
BACKGROUND ON ELECTRIC INDUSTRY
RESTRUCTURING
Part I. Defining Restructuring
The electric utility industry is comprised of three main segments: generation,
transmission, and distribution. Generation is the process of producing energy.
Transmission is the process of transporting electricity across great distances on
high-voltage networks. Distribution is the delivery of electricity through lowvoltage lines to the ultimate consumer.
Restructuring is sometimes used interchangeably with the terms deregulation,
retail access, retail wheeling, and retail competition. While each of these terms
accurately describes an aspect of the restructuring process, the term
“restructuring” is a more complete description of the phenomenon. For purposes
of this report, electric utility restructuring is defined as a process that changes the
rules which govern the different industry segments to facilitate and support market
competition in only those segments that policy makers deem competitive. In this
report, generation is the only segment considered potentially competitive; even
though other segments such as metering and billing are potentially competitive as
well.
During the restructuring process, certain segments of the industry, such as
generation, are liberalized. That means barriers to competition are lifted. Other
segments, such as transmission and distribution continue to be regulated. That
means regulatory authority over these segments remains in force, but the specific
rules that govern their primary functions may be changed.
To understand how the function of the different segments changes when the
market restructures, consider the change imposed on generation, transmission, and
distribution. Currently, the primary function of the generation segment is to
support the regulated utility’s demand for electricity within its service territory. In a
restructured market, that function would change. Power suppliers would provide
power to any customer that demands electricity, regardless of whether the entity is
in the utility’s service territory.8 Therefore, restructuring removes barriers to trade,
and subjects the generation segment to market forces.
Restructuring also reforms other segments of the industry which support the
newly competitive segments. In the transmission segment, new regulations are
established to prohibit transmission owners from taking actions that restrict other
generators from moving their electricity from one market to another.9 In a
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restructured market, the transmission system must provide “open access” or an
equal opportunity for generating utilities to utilize the transmission network.
Restmcturing does not make the transmission system competitive. Rather it makes
the system accessible to all electricity suppliers on a comparable and equal basis so
that wholesale and retail markets have enough suppliers to foster competition.
In a restructured market, distribution utilities may take on a set of new
responsibilities, and may be subject to new rules of operation. for example,
distribution utilities may assume the burden of tax collection for generation
suppliers. Also distribution utilities may be the customer’s first source of
information about competitive generation suppliers in a restructured market. This
fact may impose new requirements on distributors regarding the release of
information about suppliers similar to those local telephone companies face
regarding the release of information about competitive long-distance suppliers.

Part II. Regulation in Transition
Until the last two decades, electric generation had been considered a natural
monopoly. That means it has been more efficient and less costly for a single
company to supply electricity to a group of customers than for multiple companies
to serve that same group.
Throughout the twentieth century, the industry was characterized by
economies of scale that benefited consumers in the form of lower average costs.
Average power plant size continued to grow, and due to decreasing costs for ever
larger power plants, the average production costs decline. Smaller competitors
could not achieve the same low cost of a very large generator.
Other factors which made electric utilities natural monopolies included uneven
consumption patterns; the view of electricity as a public necessity; the expectation
that capacity must be sufficient to meet peak demand, and the simultaneous
dispatch and use of electricity. Consumption of electricity is uneven. Peak usage of
electricity by consumers varies on a utility-by-utility basis over the summer and
winter. Because electricity is a “public necessity,”° a utility must build enough
capacity to meet peak demands even if the average duration of the peak is only a
few weeks during a given season. As a result, utilities generally will have surplus
capacity or under-utilized capacity. Also, unlike natural gas or propane, electricity
cannot be stored and then used at some future point in time. That means when a
customer turns on a switch for power, there must be enough electricity in the
system to supply that marginal increase in demand. In order to maintain system
reliability, there must be a constant balance between supply and demand.
This economic reality makes it very expensive for multiple suppliers to enter
into the industry and compete for market share in electric generation. It also means
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that the opportunity exists in a natural monopoly market for electric utilities to
restrict output and reap monopoly profits. Customers are unable to find available
substitutes for electricity nor can they withhold all consumption until prices fall to
a level of affordability.
Concerned with maintaining reliability and protecting consumers from pricing
abuses, governments imposed a “regulatory compact.” In the interest of the public
good, government imposed a type of economic regulation variously referred to as
“cost of service,” “traditional rate base,” or “fair rate of return” regulation over the
electric utility. In exchange, the utility was granted an “exclusive franchise area,”
and permitted to earn a “reasonable rate of return” on its investment.
To discourage leveraged investment by public utilities in non-utility businesses,
federal laws like the Public Utility Holding Company Act of 1935 (PUCHA)
forced a distinct line between regulated and nonrcgulated holdings. It required
nonexempt holding companies to register with the Securities and Exchange
Commission (SEC), which supervises and regulates the holding company system.
In this regard, PUCHA encouraged vertical integration of electric utilities. PUCHA
broke up the interstate holding company system and encouraged the development
of a single consolidated utility serving a geographic area. PUCHA also restricted
utilities to lines of business which were “essential to the operation of the utility”
and prevented non-utilities from participating in the wholesale power market. In
this way, PUCHA provided legal reinforcement for the argument of an electric
utility as a natural monopoly.

Part III. Challenges to Electric Utility Regulation
A number of events altered the traditional view of electric generation as a
natural monopoly. First, utilities are no longer isolated monopolists operating in
exclusive geographic areas that are cut-off from outside markets. Greater
interconnection in the transmission grid has made it possible for generators to
supply power to a larger, more varied marketplace. Greater interconnection
allowed utilities to sell power off-system in the wholesale market and to take
advantage of the variations in demand for power both regionally and nation-wide.
Second, interconnection heightened public awareness of rate differences.
Figure 1 shows that electricity rates differ sharply from state to state. Industrials
were one of the first to recognize that wide variations existed both within and
between states. from their standpoint, removing geographic restrictions on
suppliers would offer industries the opportunity to lower their electricity costs.
The 1992 Energy Policy Act (EPAct) amended the Federal Power Act (F PA)
to remove many barriers to competition among electricity suppliers in the
wholesale market. While EPAct did not give FERC the authority to order retail
competition, the law did not prohibit states from enacting laws to allow retail
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competition. EPAct leaves the issue of whether to enact retail competition to the
states.
Among other things, EPAct required utilities to provide “open access”
transmission service for wholesale power transactions at cost based rates. fERC
was given responsibility for implementing open access, which it did in 1996
through the issuance of FERC orders $88 and 889. FERC order 888 required
investor-owned utilities that owned, controlled, or operated transmission facilities
to carry any other company’s power at rates that it would charge itself. Order 889
improved the operation of the wholesale electricity market by requiring utilities to
make available information about transmission pricing and capacity through an
electronic system known as OASIS.

Figure 1
Average Revenue from Electricity Sales
to All Retail Consumers by State, 199$

U.S. Total Average Revenue per kWh is 6.T5 Cents

Cents per kWh
LI 0-4.99
LI 5.00-5.99
LI 6.00-6.99
Over7.00

Image courtesy of Energy Information Agency.
Third, the number of suppliers in the market has grown considerably. The
passage of Public Utilities Regulatory Policies Act of 197$ (PURPA) and the
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Energy Policy Act of 1992 (EPAct) made it possible for new entities to acquire
generation facilities and sell energy to electric utilities. PURPA created a whole
new class of power producers that used co-generation or renewable energy
sources called qualifying facilities (Qfs). PURPA also required utilities to connect
qualifying Qfs to the transmission grid and to purchase QF power at the utility’s
“avoided cost.” Avoided cost is the utility’s cost of generating its own power,
which it avoided when the utility purchased power from a QF. EPAct created yet
another class of power producers called Exempt Wholesale Generators (EWGs).
EWGs are companies that are not subject to cost of service regulation yet differ
from QFs in that they are not required to use any particular generating
technologies such as co-generation or renewables. EWGs expanded competition in
the wholesale market by permitting a greater number of suppliers and a stronger
role for market forces in setting electricity prices.
Finally, innovations in generating technologies and declining fuel costs have
reduced both the investment and the operating costs of producing electric power.
Over the past two decades, the efficiencies and capital costs of new gas turbines
have improved substantially. The cost declines of these smaller scale power plants
have brought an end to the declining marginal cost curve the industry faced during
the majority of the twentieth century. Overall, fuel costs have decreased since
1996. Increased competition, efficiency improvements, and lower transportation
rates have lead to reductions in coal prices. Natural gas prices have declined
steadily since 1983, due in part to the partial deregulation of the natural gas
industry.”

Part IV. Challenges from Other States
from the 1970s to the early 1990s, challenges to the traditional regulatory
regime came from three principal sources: technological innovations, efficiencies in
related industries, and federal law. After passage of the 1992 amendments to the
Energy Policy Act and fERC’s issuance of Orders 888 and 889, it became clear
that retail competition would require action at the state level. As a result, the focus
of attention has shifted to activities in other states.
New Hampshire was the first to adopt retail choice, quickly followed by Rhode
Island and California. Since then, twenty—three states have taken steps to
restructure their electricity industry. These states are Arizona, Arkansas,
California, Connecticut, Delaware, Illinois, Maine, Maryland, Massachusetts,
Montana, Nevada, New Hampshire, New Jersey, New Mexico, Michigan, New
York, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island, Texas, and Virginia.
Only two states—Michigan, and New York—have enacted retail choice by order of
the state’s regulatory commission, which suggests that in most states legislative
action was necessary to adopt retail choice.
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figure 2 shows that restructuring has occurred mostly in the higher-cost states
on the west coast and eastern seaboard. Lower-cost states in the south central
region have taken a slower approach. They principally are engaged in a
commission or legislative investigation of retail choice.
Only a handful of states have actually opened their markets. These states are
California, Illinois, Massachusetts, Michigan, Montana, New Jersey, Pennsylvania,
and Rhode Island)2 With the exception of California, Massachusetts, and Rhode
Island, most markets have been open less than one year, and very few reports
about restructuring’s impact on competition and prices are available. Some
preliminary information has been compiled on two states: California and
Pennsylvania. While these markets are still in a transition stage, the available
information gives the indication that competition is fiercest for the industrial
customers and develops faster in the more populous areas. Reassessment of the
development of market competition will naturally occur as regulators, utilities, and
consumers gain more experience in the marketplace.
California opened its market in May 1998. One year later, the California Public
Service Commission reported that only 1.3 percent of California consumers
switched electricity providers, representing approximately 10 percent of the state’s
total demand. The greatest number of switches occurred in the industrial and large
commercial classes. As a proportion of the total switches, the fewest number of
switches came from the residential customer class. Only one percent of the
residential customer class switched its current generation supplier compared to
20.6 percent for the large industrials and 5.9 percent for the large commercials13.
Pennsylvania opened their market on January 1999. The Public Utility
Commission of Pennsylvania reports that 1 .8 million customers registered to
choose their generation supplier, but about 475,000 or 9.5 percent of eligible
customers have actually switched electricity providers. The majority of those who
switched are from the Philadelphia area. Pennsylvania has been lauded as one of
the examples of a successful market opening.
Two states have had referenda on electricity restructuring: California and
Massachusetts. Both referenda failed. California’s proposition #9 did not attempt
to prevent customer choice, but rather to overturn a provision in their restructuring
law that securitized stranded costs. In contrast, the Massachusetts “Question 4
Deregulation Referendum” attempted to repeal Massachusetts customer choice
legislation. Both were defeated.
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Figure 2
Status of Electric Industry Restructuring Activity
(as of October 1,1999)

Restructuring Legislation Enacted
LesiolatiorvOrdero Pending
Commission or LeosIative Investigation Ongoing

Part V. Balancing Gains and Losses from Restructuring:
Issues Raised in Task Force Hearings
Restructuring in the United States was first introduced in higher cost states as
a way to reduce generation costs and reduce customer bills. In some cases, 80% of
a customer’s total bill consists of generation costs.’4 Subjecting the generation
component of current rates to market forces is one method of reducing customer
costs. Customers will be able to bid down the price of electricity
by shopping for
lower cost suppliers, and generators will find the incentive to reduce their current
cost of production in order to be competitive.
Restructuring is also favored as a way to bring customer purchasing responses
in line with market conditions for energy supply. As customers take a pro-active
role in the marketplace, utilities will become more responsive to customer needs.
Advocates of restructuring contend that utilities will make plant and infrastructure
investment decisions that result in increased profits. Even more importantly, the
brunt of bad investment decisions will be borne by the investors rather than by the
customers.
While restructuring may have obvious benefits, task force members have
expressed a number of concerns about restructuring in the Commonwealth. Some
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of the concerns commonly expressed by task force members have been compiled
by staff from the minutes of the official meetings and are summarized in the
remainder of this section.
•

Lower cost states like Kentucky may face price increases for electricity in a
restructured market. This is of particular importance to Kentucky which has
the third lowest rates in the nation. Interim Report No. I, which dealt with the
cost of electricity under regulation and deregulation, projects little variance
between the two rates in the medium to long-term. If Kentucky chooses to
restructure, policy makers must evaluate whether adding in transition charges
would increase the deregulated price of electricity above the regulated rate.

•

As suppliers cut costs to become more competitive, reliability of service could
be undermined. The task force received testimony that indicated investment in
the transmission infrastructure and in generation already has been reduced by
the uncertainty inherent in the devolving marketplace. Considering the fact that
the midwest faced price spikes in the summers of 199$ and 1999, it is
important that Kentucky ensure adequate supplies of generation.

•

Economic development in Kentucky could be compromised if restructuring
leads to increased electricity rates or reduced reliability of service. Many of
Kentucky’s energy intensive industries have located in Kentucky because of the
low cost electricity. Electricity rates are a central component of Kentucky’s
business recruitment and retention strategy.

•

Current consumer protections may be diluted in a restructured market.
Restructuring can release utilities from their obligation to serve current
customers. If generators are to be competitive in a restructured market, they
must be able to direct their output to a market where it will earn the most
profit. If Kentucky restructures, attention must be paid to whether removing
the utility’s obligation to serve puts some customer segments at risk. Specific
concerns that have been raised are whether low income customers will be
underseiwed or provided service at higher rates in a restructured electricity
market.

•

Utilities could use revenues from regulated activities to subsidize the activities
of non-regulated affiliates. There is the additional fear that the large, well
financed, unregulated affiliates of regulated utilities offering products like
propane, HVAC and energy efficiency will be able to drive competition out of
currently competitive markets that are comprised of relatively smaller
businesses. Specific attention has been focused on the use of joint marketing
arrangements between the regulated utility and unregulated affiliates as well as
the affiliates use of the regulated utility’s name and logo.
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•

Maintaining and enhancing programs for low-income assistance, energy
efficiency and research and development for clean coal may be reduced or
eliminated entirely. Currently, programs are addressed to some degree by the
electric utility industry. These programs could be placed in jeopardy under
restructuring.
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CHAPTER TWO
MARKET AND REGULATORY STRUCTURE OF
KENTUCKY’S ELECTRIC UTILITY INDUSTRY
Current Market Structure of Kentucky’s Electric Utility Industry
The structure of Kentucky’s electric utility industry is complex. Including all
federal power located in Kentucky, and the two generation and transmission
cooperatives (G&Ts), and excluding Cinergy’s East Bend plant,15 Kentucky has 74
electric utilities. These utilities serve approximately four million customers at an
average price of 4.02 cents. See Appendix for list of all utilities in Kentucky.
There are four major types of utilities in Kentucky: municipal, investor-owned,
cooperatives, and federal power. Municipal utilities are non-profit utilities, owned
and operated by a municipal government. Investor-owned utilities are for-profit
utilities owned by company shareholders. Cooperatives are organized as non-profit
utilities and are owned by their member customers. Federal power includes all
utilities owned by the federal government.
The breakdown of utilities in Kentucky by type is as follows. Kentucky has five
investor-owned utilities, 27 cooperatives, and 30 municipal utilities. Additionally,
Kentucky has two sources of federal power: the Tennessee Valley Authority
(TVA) and the US Army Corp. of Engineers (USCE). TVA has three generating
stations in Kentucky and the USCE has three hydroelectric power stations in
Kentucky. Figure 3 shows that most of the generating capacity in Kentucky is
owned by the investor-owned utilities.
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figure 3
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Cooperatives and municipal utilities in Kentucky primarily provide distribution
services, retailing power to the ultimate consumer. Of the 30 municipals in
Kentucky, only three own generation assets: City of Paris, Henderson Utility
Commission (HUC). and Owensboro Municipal Utility (OMU). hi addition, the
municipal’s share of Kentucky’s generating capacity in Kentucky is relatively small.
figure 3 shows that the combined share of the generating assets owned by
municipal utilities is only 4% of all the generating capacity6 in the state.
The cooperatives own approximately 24% of the total capacity in Kentucky.17
Like the municipals, cooperatives center their business on retailing electricity to
end users, but unlike municipals, customers of cooperatives tend to be in rural
areas of the state. In Kentucky, 22 of the 27 rural electric cooperatives (RECs)
obtain their power exclusively through one of the two generation and transmission
cooperatives (G&Ts). G&Ts are owned by and provide generation for their
cooperative members. The remaining five rural cooperatives obtain their power
through full-requirements contracts with TVA.
Investor-owned utilities tend to be involved in generating, transmitting, and
distributing electricity. figure 3 shows that investor-owned utilities have the
largest share of Kentucky’s generating capacity, roughly 48%. Only two investorowned utilities—Berea College and Union, Light, Heat & Power—do not own
generation assets in Kentucky. While lOUs do not center their activities on
distribution, lOUs have a larger share of the total number of customers in the state
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(See Figure 4). IQUs have twice the total number of retail customers, compared to
cooperatives and municipals, because their current service territories tend to cover
the more urbanized areas of the state.

Figure 4
Number of Customers by Utility Type
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Source: Fowerdat. 1997 data for all utilities in Kentucky including those served by TI7A.

Federal power also plays a significant role in Kentucky’s generation market.
Including USCE, federal power owns approximately 24% of the generating assets
in Kentucky. Additionally, there are 253,000 residential and 44,000 commercial
and industrial customers in TVA’s territory.’8 This is an important fact because
TVA’s generation assets would not be subjected to competition and its customers
would not be able to choose a generation supplier if Kentucky chose to enact retail
competition. Subjecting TVA to competition would require an act by the U.S.
Congress.

Current Regulatory Structure of Kentucky’s E]ectric Utilities
Electric utilities in Kentucky are regulated by the following sources: the
Federal Energy Regulatory Commission, the Kentucky Public Service
Commission, local governments, and the Tennessee Valley Authority (TVA). The
source of regulation varies depending on whether the entity is involved in
generation, transmission, or distribution, and whether a transaction is interstate,
intrastate, wholesale, or retail. It also differs depending on whether the utility is
federal, municipal, investor-owned or cooperative.
The Federal Energy Regulatory Commission (FERC) has jurisdiction over the
transmission of electric energy in interstate commerce and the sale of wholesale
electric energy by investor-owned utilities. The FERC also has control over some
intrastate retail sales such as buy-sell arrangements9 and sales in areas designated
as transmission load pockets. Federal power agencies such as TVA, municipal
utilities, and electric cooperatives financed by the Rural Electric Agency (REA)
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and the Rural Utility Service (RUS), formerly Rural Electrification Administration,
are exempt from FERC jurisdiction.
In general terms, regulators have jurisdiction over siting and certificating
transmission, distribution and generation facilities, and the regulation of utility
service and rates for retail customers. These state and local-level activities are
regulated by one of three sources: the Kentucky Public Service Commission, local
governments, or the Tennessee Valley Authority.
The Public Service Commission’s jurisdiction under KRS 278.040 extends to
the retail sales and services of the state’s five investor-owned utilities. Also
included under PSC jurisdiction are the wholesale sales and services provided by
the Big Rivers Electric Corporation and East Kentucky Power Cooperative to their
20 distribution cooperatives, as well as the retail sales and operations of those rural
distribution cooperatives. Each distribution utility serves an exclusive service
territory and is responsible for providing adequate, efficient, and reasonable service
to customers within that territory. In general, the PSC sets the rates by which the
investor-owned and cooperative utilities sell to retail customers who are the
ultimate users of electricity. The Public Service Conunission also sets the
wholesale rates charged by Big Rivers and East Kentucky Power to their
respective distribution cooperatives.
The ratemaking process is complex and time-consuming. Under KRS 278.190,
the PSC has 10 months to complete a case. The process involves two basic steps.
First, the Public Service Commission reviews and analyzes a utility’s costs for a
12-month period to determine a reasonable level. Next, an appropriate profit level
is determined. The operating expenses and profit levels are added to determine the
total revenue that a utility may collect through its rates. In the second step,
appropriate rates are determined for residential, commercial, and industrial
customers that will produce the approved level of revenue.
The rates that a utility is authorized to charge and the rules and regulations
that govern a utility’s service must be printed on tariff sheets, which are filed with
the PSC. These tariffs are used for every utility regulated by the PSC and are
available at the Public Service Commission and the utility’s office for public
inspection.
To ensure that utilities provide adequate, efficient, and reasonable service, all
utilities are required to file periodic reports detailing service interruptions and
deficiencies. Public Service Commission staff monitor these reports for corrective
actions. Staff at the PSC also conduct regular field inspections of utility facilities
and records to verify compliance with PSC service standards. Customers who are
dissatisfied with their service may file an informal or formal complaint with the
PSC. These complaints are investigated and any service deficiencies are required to
be corrected.

Is

Municipal utilities are not considered utilities under KRS 278.010; therefore,
municipals are not subject to the regulatory authority of the PSC. Municipal
utilities are also exempt from regulation by the fERC. However, municipal utilities
are regulated by local governments or local utility commissions, both of which
have the authority to set rates and terms of service for the utility. The rates of
municipals may or may not relate to the cost of providing utility service due to
payments in lieu of taxes and contributions to local municipally-owned facilities
and services.
One other important note of exception exists for the five cooperatives and 13
municipal utilities in Kentucky served by the TVA.2° TVA has the authority to set
rates and terms of service for any utility served by the TVA.2’ The TVA enters into
full-requirements contracts with utilities inside the TVA service territory or ‘fenc&’
for a period that is not to exceed twenty years. Currently, utilities served by TVA
in Kentucky are under 10-year full-requirements contracts that are automatically
renewed unless the utility provides TVA with a five year notice.
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CHAPTER THREE
EXPECTED EFFECTS OF
RESTRUCTURING IN KENTUCKY:
SYNOPSIS OF RIM REPORTS TO THE TASK FORCE
Background
On December 3, 1998, the Special Task force on Electricity Restructuring
issued a Request for Proposals to obtain specialized consulting services (See
Appendix C for copy of the RFP). The RFP listed seven discrete questions which
were to be organized into three interim reports to the task force. At the request of
RDI, the seven questions were divided into four interim reports. The questions
listed in the RFP are as follows:
1. Quantify the short and long run marginal cost of electricity in Kentucky under
retail competition and under the current cost of service regulation. Identify the
factors that affect both short and long run marginal cost, as well as the past and
anticipated vo]atility of any one or all of those factors.
2. Isolate factors that would contribute to a difference in the price of electricity to
customers in urban and rural areas under retail competition. Generate an
estimate that measures the impact that retail competition will have on the price
of retail electricity sales, including generation, to urban and rural customers.
3. Describe Kentucky’s current electricity trade with other states and quantify the
expected impact of retail competition on Kentucky’s export balance of
electricity.
4. Identify the items that could potentially be the stranded costs or negative
stranded costs under retail competition. Generate an estimate of positive or
negative stranded costs in Kentucky.
5. Identify the factors that determine whether a provider of electricity generation
can achieve market domination sufficient to distort prices. Examine these
factors in the context of Kentucky’s market.

6. Generate estimates that would measure the potential impact of retail
competition on the future use of coal in Kentucky’s fuel mix for generation,
and
7. Describe the current industry structure of Kentucky’s electric utilities including
the growth and change in its unregulated businesses. Identify the mechanisms
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by which an unregulated business could utilize assets from the regulated side of
the utility to gain a competitive advantage over incumbents in the marketplace
for energy-related services such as HVAC and energy efficiency.
In January, the task force hired Resource Data International (RDI) to work
with a research team that consisted of staff from the Public Service Commission
and staff from the Legislative Research Commission (LRC). RDI organized its
research into four interim reports to the task force. The highlights of these reports
are summarized briefly iii this chapter. These reports are available at the LRC
library or from task force staff.
Resource Data International. Interim. Report No. 1: Marginal Cost of
Electricity and Urban/Rural Impacts in a Restructured Electric Industry
(Legislative Research Commission, Frankfort, Ky., 1999), photocopied.

Brief Description of Methodologies

This interim report focuses on two questions: What is the marginal cost of
electricity in a restructured electricity market, and will electricity prices in rural
areas be significantly higher than electricity prices in urban areas? In order to
determine the marginal cost of electricity, RDI employed a forecasting
methodology. RDI created four different scenarios—basecase, high fuel cost, lowfuel cost, and technological innovation—that captured the effects of changing fuel
prices and improvements in infrastructure and production costs. (For more
information about RDI’s methodology, please refer to RDI Interim Report No. 1.)
In order to answer the question regarding future prices of electricity in rural
and urban areas, RDI isolated factors that could contribute to a rurallurban
difference, examined the current rate structure for a subset of utilities across the
state, and analyzed the economics of the retail supply business for electricity. (For
more information about RDI’s methodology, please refer to Interim Report No. 1,
Chapter 5.)
Results

The results of both analyses reveal three key findings:
•

Unless excess capacity exists in the market, average regulated rates in
Kentucky are likely to approximate deregulated prices over the long-term. For
instance, in the base case the average deregulated rate forecast is S29.0 per
MWh while the average regulated rate forecast is $29.3 per MWh from 2002
through 2010. This is a difference of less than 1%. The one scenario predicting
the most benefit for consumers involves rapid advances in technological
innovation that reduce the cost of generation and create a period of prolonged
excess capacity in the market.

22

•

Within Kentucky, the rates of individual utilities vary widely. For instance, one
higher cost utility in the state had an average price of 6.0 c/kWh in 1997 while
one lower cost utility had an average price of only 3.5 c/kWh. Therefore, it is
expected that over the long term, some Kentucky customers would benefit
from deregulation while others will not. Customers of the lowest cost utilities
are likely to experience rate increases in a deregulated market and customers of
the highest cost utilities are likely to experience rate decreases.

•

Price impacts, at the customer level, are determined by the current regulated
rate utilities are allowed to charge for electric utility
Differences in
mrallurban electricity rates are primarily a function of the historic regulated
rates charged by utilities. Due to a lack of significant transmission constraints,
both urban and rural customers are expected to have access to the same
wholesale price of generation service. If a customer’s utility had previously had
high rates in relation to the average price in Kentucky, restructuring would
likely result in price declines. If their historic utility had low rates in relation to
the average Kentucky rates, they would likely face price increases in a
deregulated market. It is the differences in historic rates, rather than the rural
vs. urban location, that will result in different impacts for different customers
throughout Kentucky.
service.

Resource Data International. Interim Report No. 2: Stranded Costs and
Electricity Exports in a Restructured Electric Industry (Legislative Research
Commission, Frankfort, Ky., 1999), photocopied.

Methodology

This report answered two questions: Wbat are the stranded cost projections for
Kentucky’s utilities in a deregulated market, and how would deregulation affect
Kentucky’s exports of power to other states?
In order to develop stranded cost projections, RDI used an up-front
administrative valuation approach to establish stranded costs associated with each
utility in the state. The approach determines the value of a forecast discounted cash
flow for each utility’s generating asset under four different scenarios: basecase,
high-cost fuel, low-cost fuel, and technological innovation. (F or more information
about the methodology used to determine stranded costs, please refer to Interim
Report No. 2.) The asset value is then subtracted from its net book value as
reported by each utility. If the utility’s assets have a value higher than the book
value, then the utility incurs a negative stranded cost. If the utility’s asset has a
value below the book value, then the utility incurs a positive stranded cost. The
analysis also accounted for contractual obligations to purchase power and
regulatory assets using methodologies that are similar in principal to the
methodology for the generation assets.
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In order to determine the impact of deregulation on Kentucky’s electricity
exports, RDI looked at historic net exports of electricity from Kentucky over a six
year period. RDI then relied on the basecase analysis of future electricity prices in
a deregulated market and information about transmission costs and constraints to
determine whether it would be more profitable for Kentucky’s utilities to export
power outside of the state.
Key Findings
•

Overall net stranded costs ranged from a negative $3.4 billion to a positive
$836 million under the four different scenarios. The range of potential stranded
costs is driven by assumptions regarding future fuel prices and technological
innovations. These two key uncertainties will impact the price of electricity in a
deregulated market. As deregulated prices increase, the value of Kentucky’s
coal-fired generating assets increases. As the deregulated price falls, coal-fired
generating assets decrease in value.

•

Union Light, Heat & Power, utilities that purchase power from TVA, and
utilities that purchase power from Big Rivers Electric Cooperative are
expected to face a stranded cost problem that may range from $295 million in
the high price scenario to over $1 billion in the low fuel price scenario. These
stranded costs are the result of long-term obligations to purchase power at
prices that are expected to be above the deregulated electricity price.

•

No other utility in Kentucky is expected to face stranded costs. Instead, the
other utilities in the state are expected to have generating assets and purchase
power contracts which are worth more in a deregulated market than in a
regulated market. Negative stranded costs were forecast to range from $700
million in the technological innovation scenario to $3.7 billion in the high price
scenario.

•

Negative stranded costs do not imply that customers would pay more for
power in a deregulated market than in a regulated market. Factors such as
taxes, depreciation schedules and the cost of capital can result in negative
stranded costs even though the utility’s forecasted regulated rate may be
slightly higher than its deregulated rate.

•

The market for electricity exports from Kentucky will largely be determined by
inter-regional differences in the marginal cost of producing power—not by
differences in retail rates. The existence of a mature wholesale trading market
in the Midwest has already served to eliminate many of the differences in the
marginal production costs between utilities, limiting opportunity for exports
from Kentucky. Relieving utilities of their native load obligations would not
change the way they currently operate in the wholesale market.
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•

Exports from Kcntucky to other states would not substantially change if retail
wheeling were introduced. Between 2000 and 2001, exports are expected to
increase modestly from a historic 7.5% of total generation to 9% of total
generation. This increase is driven by the creation of a Midwest ISO. The ISO
will eliminate multiple or “pancaked’ transmission tariffs and replace the
pancaked rates with a less expensive, “postage stamp” type rate. Between 2001
to 2010, electricity exports are expected to decrease gradually to a low of 5%
of total generation as in-state generation resources are used to meet demand
growth within Kentucky.

Resource Data International. Interim Report No. 3: Impacts of Electric
Deregulation on the Kentucky Coal Industry and an Overview of Affiliate
Transaction Issues (Legislative Research Commission, Frankfort, Ky. 1999),
photocopied.

Methodology

This report concentrates on two questions. The first question is, what impact
will deregulation have on Kentucky’s coal industry? The second question addresses
the risk deregulation creates for either cross-subsidization between a utility and an
unregulated affiliate and negative implications for competitive markets penetrated
by affiliates of electric utilities.
To answer the first question, RDI analyzed Kentucky’s coal market and the
factors which have led to historic declines in Kentucky’s delivered cost of coal.
RDI also considered the economic incentives deregulation would create for coal
plant owners. (For a more complete discussion of RDI’s methodology, please
consult Interim Report No. 3.) To answer the second question, RDI provided an
overview of the major affiliate transaction issues and discussed the policy and
enforcement implications of each issue. (For more information, consult Interim
Report No. 3).
Key Findings

•

Deregulation is not a principal threat to Kentucky’s coal industry nor is
deregulation occurring in other states responsible for the downward trends in
coal prices during recent years. Overall the major threats to the Kentucky coal
industry continue to be traditional issues such as increased competition from
Western coal markets. Western Kentucky coal has come under pressure from
Power River Basin coals (PRB) from Wyoming. Stricter environmental
regulations including tighter air emissions requirements have also dramatically
affected Western Kentucky coal because of its higher sulfur content. Reserve
depletion, higher mining costs, and reduced rail costs for cross-country
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deliveries are also making it more difficult for Kentucky producers to compete
on the basis of delivered price with Western coal producers.
•

Any decision by Kentucky to deregulate the electric utility market will only
affect 20% of Kentucky’s coal industry market because oniy 20 percent of
Kentucky’s coal is sold to power producers in Kentucky. The remaining 77
percent of Kentucky’s coal is sold to end users out of state.

•

Deregulation is expected to intensify current competition in Kentucky’s coal
industry and exert downward pressure on Kentucky coal prices as electricity
generators focus on bottom line profitability. Coal expenses constituted
approximately 75 percent of the total fuel and operating expenses borne by
coal-fired power plants in the ECAR regions during 1997. Utilities adopting
cost cutting strategies are looking to eliminate or renegotiate long-term coal
supply contracts and are switching to cheaper coal sources with fewer
environmental costs.

•

Deregulation is expected to create a strong incentive to improve unit
availability and to increase generating capability at existing power stations
which RDI estimates will increase demand for Kentucky coal by two to five
percent over the next decade. The closure of some uneconomic nuclear power
plants under deregulation will create additional demand for coal fired
generation. The closure of some uneconomic coal fired plants in the United
States is not expected to impact Kentucky’s coal market because the plants that
bum Kentucky coal tend to be economically well positioned in a deregulated
market.

•

In a deregulated market, several factors create the potential for utility affiliates
providing non utility services to gain a competitive advantage over nonaffiliated firms. first, if a vertically integrated firm, such as an electric utility, is
a regulated monopolist at one level of commerce, then the firm may have an
ability to project monopoly power at another level. This is of particular
concern for electric utilities that own generation assets that would become
competitive in a restructured market. Second, because affiliates of regulated
utilities could have preferential access to critical utility facilities or information,
shared governance or corporate support, and joint marketing and human
resources, they may have a competitive advantage over firms not affiliated with
an electric utility.

•

Use of the utility logo and brand name by affiliates in advertising and marketing
campaigns has proved to be the most contentious issue in other jurisdictions
that are restructuring their electric utility industry or are expected to do so.
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Resource Data International. Interint Report No. 4: Potential for Market
Power Abuse in a Restructured Electricity Market (Legislative Research
Commission, Frankfort, Ky., 1999), photocopied.

Methodology

RDI’s final report analyzes the potential for utilities in Kentucky to increase
electric generation prices above the prices that would prevail in a perfectly
competitive market and enhance company profitabi]ity. The report focuses
exclusively on the potential for horizontal market power, which is defined as “the
ability of a single dominant firm or group of firms to profit by raising prices above
competitive levels.T22
RDI employed a four stage methodology. (For more information about the
methodology employed, please consult Interim Report No. 4.) The first stage
consisted of an analysis of potential barrier to entry by a competitive generation
supplier over the long-term. In a second stage, RDI conducted a market share
analysis to determine if any one utility in Kentucky or within one transmission
interconnection of Kentucky had more than 20 percent of the generation market.
In the third stage, RDI conducted a market concentration analysis which involved
determining the extent to which a few firms could control prices in the short-term.
In the final stage, RDI modeled potential strategic bidding strategies by firms that
could posses market power using a computer simulation model.
Key Findings

•

Analysis indicates that a properly functioning competitive market is expected
to develop in the Midwest over the long-term. The Midwest region has limited
banners to entry that would prevent new suppliers from entering the generation
market.

•

With the exception of TVA and AEP, utilities in Kentucky are too small and
the electricity market is sufficiently interconnected to prevent any single firm
from exerting market power. Results show that in the short-term, AEP may
have sufficient market presence to exert market power during peak demand
conditions.

•

Generators that serve load pockets23 have the potential, if left unregulated, to
exercise market power. During some demand conditions generators within a
load pocket are required to run in order to meet demand. Typically, these units
must run because they are either providing important ancillary services to the
grid or because there is limited transmission capacity within a local area. If
these units did not run, deliveries of electricity to customers would need to be
curtailed because generators in load pockets are not well interconnected with
the electricity grid. Alternative suppliers find it uneconomical to serve or
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transmission constraints prevent supplying customers in a load pocket with
generation.
•

Utilities may be able to exert market power during “severe11 electric conditions
such as numerous unplanned generation or transmission outages. If peak
demand conditions occur during these periods, it is possible for larger utilities
in the state to exert market power. Over time, the ability to exert market power
during severe electric conditions may be mitigated if more customers develop
interruptible demand.

•

Merger and acquisition activity in the U.S. is expected to continue at a rapid
pace. Such consolidation in the Midwest should be closely watched as the
mergers of regional utilities will only increase the ability of companies to exert
market power.

•

The most effective means of mitigating potential market power is divestiture of
generation assets by the largest generators. However, utilities often consider
retaining their generation assets paramount to their future strategic positioning.
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CHAPTER FOUR
FINDINGS AND RECOMMENDATIONS
HIP. 95 charges the Special Task Force on Electricity Restructuring with
determining the impact of restructuring on the Commonwealth and with
developing findings and recommendations. This section presents the major findings
and recommendations of the task force. The findings are developed from the four
RDI interim reports and expert testimony given during task force meetings.

Task Force Findings
1. There is no compelling reason at this time for Kentucky to move quickly to
restructure. Despite the prospects of Congressional legislation to mandate
restructuring, actions taken by 23 states to restructure, and the fact that some
of those states are geographically contiguous to Kentucky, there are obvious
advantages for Kentucky’s adopting a wait-and-see approach to electricity
restructuring. Congressional action to pass a nationwide restructuring bill
appears unlikely at this time. Representatives from other states that have
restructured as well as experts in the field of electricity restructuring indicate
that Kentucky is in a unique position because of its existing low electricity
rates, which currently are the lowest east of the Rocky Mountains. A wait-andsee approach allows Kentucky to monitor the progress of restructuring in other
states and to develop options that protect Kentucky’s existing low rates for
electricity.
2. Restructuring is expected to have multiple effects on KentucWs electricity
prices.
A. Restructuring would be expected to cause greater variability in electricity
rates over time. If Kentucky’s electricity rates are deregulated, price
fluctuations would be expected to be larger in magnitude than fluctuations
under cost-of-service regulation. Analysis conducted by RDI indicates that
prices will increase as the amount of excess capacity in the generation
market decreases. Electricity rates also were found to fluctuate in response
to changes in fuel prices, particularly the cost of natural gas. Finally, RDI
analysis shows that deregulated electricity prices can dramatically increase
during “severer’ electric conditions characterized by unplanned transmission
and generation outages. During these “severe” conditions, the potential
exists for utilities to raise prices above the competitive market price.
B. Price gains from restructuring are predicated heavily upon excess
generating capacity in the electricity market. In the short run, RDI analysis
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shows that as excess generation capacity is reduced, the deregulated price
of electricity rises, and the regulated price of electricity remains relatively
unchanged. The only scenario showing sustained price reductions over the
long run, even as capacity declines, occurs when improvements are made in
the transmission and generation infrastructure and a reduction occurs in the
utility’s production costs.
C. Increases in fuel prices are expected to make electricity more costly than
current, regulated prices. Conversely. a reduction in fuel prices alone is
expected to make electricity prices fall in the short run. RDI’s analysis
shows that when gas prices are increased by twenty percent, and the
market demands greater capacity reserves, the deregulated price for
electricity is consistently higher than the regulated rate. When gas prices
are reduced by ten percent, the electricity price is lowered only during the
first three years. After the third year, the deregulated price increases to a
point where both the regulated and deregulated prices converge.
D. Deregulated generation rates would be expected to va across the state in
accordance with the existing utility’s current cost of producing power.
Currently, the cost of generating and delivering electricity varies on a
utility-by-utility basis. RDI contends that some higher-cost utilities will
have to reduce their prices in order to be competitive in a deregulated
market. Conversely, customers of utilities whose current cost of production
is below the expected deregulated price of electricity may face price
increases.
3. Restructuring is not expected to have a negative impact on electricity rates in
rural areas. There are three components to the electricity bill: generation,
transmission, and distribution. According to RDI analysis, customers in rural
areas have traditionally had higher average electricity rates compared to
customers in urban areas. The disparity in rurallurban electricity rates is
primarily due to relative differences in distribution costs. However, RDI
analysis shows that the cost of generation would not vary in accordance with
the population density of the market. The cost of acquiring a customer in a
rural area is the same as that of acquiring a customer in an urban area.
Therefore, rurat customers are expected to have higher distribution costs than
urban customers in a restructured market, but rural customers are expected to
receive the same generation price as urban customers in a restructured market.
4. Kentucky does not face sizable positive stranded costs in comparison with
higher-cost states however, Kentucky does have considerable variations in
both positive and negative stranded costs on a utility-by-utility basis.
A. Positive stranded costs are comprised of purchase power contracts and are
concentrated in three utilities: Cinergy’s Union Light Heat & Power, Big
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Rivers, and distribution utilities served by TVA. Their positive stranded
costs collectively could range from $295 million to over $1 billion.24 The
remaining utilities are in a “negative stranded cost” position, which means
that the market value of their generating assets and purchase power
contracts is higher than the book value for these assets in a regulated
market. Potential negative stranded costs in Kentucky range from nearly
$700 million to $3.7 billion.25
B. The negative stranded cost position borne by most of the utilities in
Kentucky is the result of three principal factors: lower-cost coal resources
for generating stations, the lack of nuclear power in Kentucky. and the use
of “construction work in progress” to finance the construction of
generating stations. Construction work in progress allows the utility to
charge current customers for the cost of building a power plant before the
plant goes on-line.
C. The imposition of a stranded cost recovery mechanism would probably not
uniformly impact all customers in Kentucky The reason for this is two
fold: first, some Kentucky customers currently served by utilities that
purchase power from TVA could not be subjected to a stranded cost
recovery charge imposed by either the legislature or the PSC. TVA
customers in Kentucky, who are served by utilities that have positive
stranded costs, are subject to the exclusive jurisdiction of the TVA.
Second, positive and negative stranded costs vary based on each utility’s
cost of supplying power. Therefore, the potential exists for electricity
prices to rise at lower-cost utilities and fall at higher-cost utilities. If the
stranded cost recovery mechanism is applied only to those customers who
exit the system, existing customers of higher-cost utilities may bear a
disproportionate burden for stranded costs.
5. Restructuring is not expected to negatively impact the coal industry in
Kentucky. Approximately 77 percent of Kentucky’s coal is sold out of state
and would not be affected by a decision to restructure Kentucky’s electric
utility industry. The remaining 20 percent of Kentucky’s coal market could be
affected by a decision to restructure Kentucky’s electric utility industry. But
given the relatively low cost of producing power at Kentucky’s coal fired
generators, restructuring is not expected to reduce in-state sales of Kentucky
coal. Power plants in Kentucky that use Kentucky coal are well positioned in a
restructured market. Not only are Kentucky coal plants not expected to face
retirement, but these plants may increase their coal utilization rates. Current
declines in the production of both Western and Eastern Kentucky coal are
primarily related to other factors affecting the coal industry such as stricter air
emissions controls promulgated by the U.S. Environmental Protection Agency
(EPA), decreasing transportation costs for coal, and price differentials between
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Kentucky and coal from the western U.S., such as that of Powder River Basin
(Wyoming). Restructuring is not expected to affect any of these other factors.
6. Restructuring is not expected to reduce the importance of natural gas in new
generating capacity in Kentucky. Within the past ten years, all new capacity in
Kentucky has been gas-fired. The last coal-fired generation unit, LG&E’s
Trimble County plant, came on-line during the early 1990s. As the cost
advantage for gas-fired generation continues to increase, and demand for
electricity continues to grow during summer peaking months, the expectation
is that new capacity will be gas-fired combustion turbines. These gas units
would be used exclusively for peaking purposes.
7. Restructuring is not expected to lead to dramatic outflows of Kentucky
electricity to higher-cost states. Approximately 7.5 percent of Kentucky’s total
generation has been exported since 1995. However, RDI analysis shows that
exports of electricity are expected to increase to 9 percent in the short-term if
the Midwest Independent System Operator (ISO) becomes functional. This is
because formation of the ISO is expected to lead to a single “postage stamp”
type rate that will eliminate “pancaking” (the multiple rates charged by each
transmission owner when transporting power for another supplier). RDI
estimates that as demand for power grows within Kentucky, exports will
decline to 5-7 percent of total generation over the long-term.
8. Absent new market rules for conduct and cost allocation between regulated
utilities and unregulated affiliates, the potential exists for an uneven playing
field to develop between unregulated affiliates and existing firms in
competitive, unregulated product and service markets. Regulated electric
utilities arc reorganizing and expanding their unregulated holdings at a very
rapid rate. Unregulated holdings are being concentrated in energy-related
businesses such as electricity commodity sales, metering and billing, energy
conservation, electrical contracting, heating, ventilation and cooling (1-IVAC),
related fuels, and appliance repair. On a nationwide basis, unregulated
businesses of regulated utilities are putting competitive pressure on existing
firms. According to RDI, there is an inherent conflict in a utility’s organization
between the need for stricter, sometimes burdensome compliance mechanisms
and the drive to succeed in newly competitive electricity markets. To prevent
cross-subsidy of competitive businesses by the regulated utility and to protect
customers from potential abuses of market power, some states have put
restrictions on an affiliate’s use of name and logo, prescribed cost allocation
guidelines, established a code of conduct, and required periodic compliance
audits. The Kentucky Public Service Commission is addressing these and other
related issues in Administrative Case No. 369.
9. Under severe market conditions, larger utilities in Kentucky such as AEP and
TVA may have significant market share and control over transmission assets to
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withhold generation supplies and significantly distort electricity prices. Smaller
uti]ities do not have the market share or control over transmission assets to
withhold generation supplies and significantly distort electricity prices.
A. When a utility exerts market power, it is able to significantly increase
profitability by 5 percent or more over a wide range of demand conditions.
Because the East Central Area Reliabi]ity (ECAR) is comprised of a highly
interconnected transmission system that poses few barriers to entry by new
market entrants in generation, very few companies in Kentucky have the
ability to sustain profits above those seen in a perfectly competitive market.
B. With the exception of TVA and AEP under certain limited circumstances,
no utility in Kentucky currently has the potential to exert market power.
However, AEP may have sufficient market presence to exercise market
power during peak demand conditions. According to RDI, merger and
acquisition activities are likely to continue in the future, and consolidation
of existing utilities in the region does pose the threat of creating future
market power situations.
C. Utilities in Kentucky may be able to exert market power in areas known as
“load pockets.” Load pockets constitute smaller geographic areas that are
not as well interconnected to the transmission grid and sometimes arise out
of unplanned transmission outages or constraints. Because competitive
suppliers are unable to reach customers in the load pocket, and because
there is no regulation over the generation supplier in a deregulated market,
the potential exists for utilities to charge above the competitive price of
electricity in that market.

Task Force Recommendations
1. The task force recommends that no action be taken during the 2000 session of
the General Assembly to restructure Kentucky’s electric utility industry.
2. The task force recommends that the General Assembly continue to study the
issue of retail competition. The task force also recommends that the General
Assembly monitor actions taken in other states that have opened their retail
markets to competition and to address other issues, such as reliability of
service, transmission, and consumer education. Action should be taken during
the 2000 Session of the General Assembly to reauthorize the Special Task
Force on Electricity Restructuring.
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ENDNOTES
The range for positive stranded cost values is predicated on results obtained
using RDI scenario analysis. For more information, please consult RDI interim
report no. 2.
2. The range for negative stranded cost values is predicated on results obtained
using RDI scenario analysis. For more information, please consult RDI interim
report no. 2.
3. A more thorough theoretical discussion of restructuring is presented in Chapter
One of this report.
4. There are three segments of electric service:
distribution.

generation, transmission, and

5. In 1999, Kentucky’s average revenue per kilowatt-hour was S4.02. Only tvo
other states, Idaho and Washington, have average revenues lower than
Kentucky’s, due in part to access to lower-cost hydroelectric power. For more
information see ETA Electric Sales and Revenue 1998, December 1999.
Average revenue for all classes of customers. Average revenue is not equal to
the average rate. It is a widely accepted proxy used for determining the rate for
a regulated utility.
6. States which allow retail choice are: Arizona, Arkansas, California,
Connecticut, Delaware, Illinois, Maine, Maryland, Massachusetts, Michigan,
Montana, Nevada, New Hampshire, New Jersey, New Mexico, New York,
Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island, Texas, and Virginia.
7. Michigan, Ohio, and part of Virginia are in the East Central Area Reliability
Council. Illinois and the remaining part of Virginia are in adjoining reliability
councils. A reliability council consist of representatives from utilities that own
transmission located within the geographic territory of the council. The
reliability council is responsible for planning and operations activities for the
interconnected transmission system for the purposes of maintaining reliability
in the wholesale power market.
8. Because restructuring may remove the utility’s obligation to serve its native
customers, utilities may also retain the right to refuse to sell power to some
customers even if those customers demand power.
9.

Federal Energy Regulatory Commission, Order No. 888, Final Rule issued on
April 24, 1996 (Docket Nos. RM95-8-000, Promoting Wholesale Competition
Through Open Access Nondiscriminatory Transmission Services by Public
Utilities).

35

10.

Theories of public utility argue that an entity becomes a “public
utility”when the service or output is vital for the welfare or future growth
of a society. for more information see James C. Bonbright et al.,
Pi-iiiciles of Public Utility Rates (Arlington, VA:
Public Utilities
Reports, Inc. 1988), pp. 14-16.

11.

Challenges of the Electric Power Industiy Restructuring for fuel
Suppliers, Energy Information Agency DOE1EIA-0623(98), (Washington,
DC: September 1998), pp. 3-4.

12.

California’s market opened on 3/98. Non-residential consumers began
customer choice on 10/99. Massachusetts’ retail access program began on
3/98. Select utilities began offering choice to large industrial customers in
Michigan on 6/1/99. Large customers were able to choose in Montana on
7/1/98. New Jersey’s retail choice program opened for all consumers on
8/1/99. Pennsylvania’s customer choice program opened January 1, 1999,
with two-thirds of the customers having retail access. Rhode Island
Commenced customer choice in June 1999.

13.

Current information about customer choice programs is available on-line at
Energy Information Agency at
http:/;vww.eia.doc.ov/cneaf/c1ectricity/chc str/retail.htrnl.

14.

for more information see Interim Report No. 1.

15.

Although Cinergy’s East Bend plant is physically located in Kentucky, this
plant is treated as an Ohio plant

16.

Generating capacity is the nameplate capacity for each plant in Kentucky
reported in 1998 to EIA. Source RDI Powerdat.

17.

One caveat applies. Big Rivers filed for Chapter 11 Bankruptcy on
September 25, 1996. The US Bankruptcy Court for the Western District of
Kentucky confirmed a Plan of Reorganization proposed by Big Rivers. This
plan contains a 25-year lease agreement between Big Rivers and LG&E
Energy Corp. Under the agreement, Big Rivers continues to be owned by
its cooperative membership, but has a 20-year lease arrangement
with LG&E Energy Corp. and some of its unregulated affiliates. In brief,
this arrangement gives LG&E the right to operate their assets and market
the power generated from those assets.

18.

Information provided to the task force staff by TVA.

19.

A power buy-back occurs when an end user purchases power from a third
party, resells it to a utility and then buys it back from the utility.
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20.

Cooperatives with service territory in Kentucky served by TVA include the
following: Hickman-Fulton RECC, Pemiyrlle RECC, Warren Rural Electric
Coop. Corp., West Kentucky RECC, Tn-County Electric Cooperative.
Municipals in Kentucky served by TVA include Benton Electric & Gas,
Bowling Green Municipal Utilities, Franklin Electric Plant
Board, fulton Electric & Gas Systems, Glasgow Electric Plant Board,
Hickman Electric & Gas Systems, Hopkinsville Electric System, Mayfield
Electric & Water Systems, Monticello Electric Plant Board, Murray
Electric & Natural Gas Systems, Paducah Power System, Princeton
Electric Plant Board, Russeliville Electric Plant Board.

21.

See Title 16 U.S.C.

§ 83 1(1) (199$).

22.

Resource Data International. Interim Report No. 4: Potential for Market
Power Abuse in a Restructured Electricity Market (Legislative Research
Commission, Frankfort, KY., 1999), photocopied. p. 3.

23.

A load pocket is a geographic market that is relatively small and cannot be
served by other suppliers due to a lack of transmission interconnection or
transmission constraints.

24.

The range for positive stranded cost values is predicated on results
obtained using RDI scenario analysis. For more information, please consult
RDI interim report no. 2.

25.

The range for negative stranded cost values is predicated on results
obtained using RDI scenario analysis. For more information, please consult
RDI interim report no. 2.
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APPENDIX A-i
OVERVIEW OF ELECTRIC UTILITIES IN
KENTUCKY
(by Class of Ownership, Number of Customers, Revenue, Sales and
Average Revenue per kilowatt-hour for Residential Customers Only)

Utility
Barbourvile City of
Bardstown City of
Bardwell City of
Benham City of

Benton City of
Berea College
Big Sandy Rural Elec Coop Corp
Blue Grass Energy Coop Corp
Bowling Green City of
Clark Energy Coop Inc
Corbin City Utilities Comm
Cumberland Valley Rural E C C
Falmouth City of
Farmers Rural Elec Coop Corp
Fleming-Mason Rural E C C
Frankfort City of
Franklin City of
Fulton City of
Glasgow City of
Grayson Rural Elec Coop Corp
Green River Electric Corp
Harrison County Rural E C C
Henderson City Utility Comm
Henderson-Union Elec Coop Corp
Hickman City of
Hickman-Fulton Counties RECC
Hopkinsville City of
Inter County Rural I C C
Jackson Energy Coop Corp
Jackson Purchase Energy CC
Jellico City of
Kentucky Power Co
Kentucky Utilities Co
Licking Valley Rural E C C
Louisville Gas & Electric Co
Madisonville Municipal Utils
Mayfield City of
Meade County Rural E C C
Monticello City of
Murray City of
Nicholasville City of

Class of
Ownership
Publicly Owned
Publicly Owned
Publicly Owned
Publicly Owned
Publicly Owned
Investor-Owned
Cooperative
Cooperative
Publicly Owned
Cooperative
Publicly Owned
Cooperative
Publicly Owned
Cooperative
Cooperative
Publicly Owned
Publicly Owned
Publicly Owned
Publicly Owned
Cooperative
Cooperative
Cooperative
Publicly Owned
Cooperative
Publicly Owned
Cooperative
Publicly Owned
Cooperative
Cooperative
Cooperative
Publicly Owned
Investor-Owned
Investor-Owned
Cooperative
Investor-Owned
Publicly Owned
Publicly Owned
Cooperative
Publicly Owned
Publicly Owned
Publicly Owned
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Number of
Customers
3,280
2,972
470
294
1,815
3,660
10,838
29,546
19,341
20,622
3,175
19,176
1.148
19,164
18,645
15,816
3,815
1,552
4,974
12,424
25,380
11,913
9,652
16,699
1,049
3,037
11,386
20,185
4 1.710
23,056
1,950
142,783
368,338
14,34]
315,886
7,125
4,860
21,460
2,745
5,680
4,698

Revenue
kWh Sales Average Revenue
($000s)
(000s)
per kWh
1,812
34,787
5.21
1,921
38,464
4.99
276
4,760
5.80
223
4,835
4.61
1,734
24,494
7.08
1,972
42,623
4.63
8,155
153,025
5.33
23,764
423,435
5.61
14,016
216,275
6.48
14,827
234,698
6.32
1,826
33,996
5.37
13,566
255,146
5.32
691
10,323
6.69
13,776
252,577
5.45
11,840
213,152
5.55
8,277
188,919
4.38
2,788
45,986
6.06
1,213
19,094
6.35
3,824
59,077
6.47
8,976
144,608
6.2]
23,607
373,963
6.31
9,416
141,285
6.66
4,653
112,091
4.15
15,172
235,564
6.44
12,838
951
7.41
3,327
46,682
7.13
7,988
]36,292
5.86
16,485
272,078
6.06
32,521
555,943
5.85
21,583
340,818
6.33
1,640
23,466
6.99
104,706
2,156,126
4.86
220,791
4,883,616
4.52
9,696
164,521
5.89
213,476
3,533,794
6.04
3,672
76,280
4.81
3,704
56.183
6.59
15,344
242,564
6.33
2,153
35,417
6.08
4,529
74,594
6.07
2,527
55,278
4.57

Appendix A-i Contd.
Noun Rural Electric Coop Corp
Cooperative
23,551
19,450
Olive Hill City of
Publicly Owned
1,124
697
Owen Electric Coop Inc
Cooperative
38,941
29,915
Owensboro City of
Publicly Owned
22,198
12,027
Paducah City of
Publicly Owned
18,892
14,084
Paris City of
Publicly Owned
2,103
886
Pennyrile Rural Elec Coop Corp Cooperative
32,780
32,928
Princeton City of
Publicly Owned
3,250
2,409
Providence City of
Publicly Owned
1,519
1,093
Russellville City of
Publicly Owned
3,332
2,415
Salt River Electric Coop Corp
Cooperative
30,685
25,770
Shelby Energy Co-op Inc
Cooperative
11,579
9,785
South Kentucky Rural E C C
Cooperative
49,172
33,214
Taylor County Rural E C C
Cooperative
1 8,875
13,947
Tn-County Elec Member Corp
Cooperative
18,213
16,034
Union Light Heat & Power Co
Investor-Owned
106,433
71,544
Vanceburg City of
Publicly Owned
2,355
1,610
Warren Rural Elec Coop Corp
Cooperative
42,773
42,837
West Kentucky Rural E C C
Cooperative
29,758
31,043
Wffliamstown Utility Comm
Publicly Owned
1,161
819
State Total
1,705,354
1,215,925
Source: Energy Information Agency, Electric Sales and Revenue, 1998. Table 14.
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350,905
12,765
479,197
235,188
227,803
20,607
472,438
33,501
17,563
37,038
467,565
160,390
588,592
242,989
241,806
1,048,516
27,598
633,449
429,458
12,370
21,669,405

5.54
5.46
6.24
5.11
6.18
4.30
6.97
7.19
6.22
6.52
5.51
6.10
5.64
5.74
6.63
6.82
5.83
6.76
7.23
6.62
5.61

APPENDIX A-2
OVERVIEW OF ELECTRIC UTILITIES IN KENTUCKY
(by Class of Ownership, Number of Customers, Revenue, Sales and
Average Revenue per kilowatt-hour for Residential Customers Only)

Utility
Barbourville City of
Bardstown City of
Bardwell City of
Benham City of
Benton City of
Berea College
Big Sandy Rural Elec Coop Corp
Blue Grass Energy Coop Corp
Bowling Green City of
Clark Energy Coop Inc
Corbin City Utilities Comm
Cumberland Valley Rural E C C
falmouth City of
Farmers Rural Elec Coop Corp
Fleming-Mason Rural E C C
Frankfort City of
Franklin City of
Fulton City of
Glasgow City of
Grayson Rural Elec Coop Corp
Green River Electric Corp
Harrison County Rural E C C
Henderson City Utility Comm
Henderson-Union Elec Coop Corp
Hickman City of
Hickman-fulton Counties RECC
Hopkinsville City of
Inter County Rural E C C
Jackson Energy Coop Corp
Jackson Purchase Energy CC
Jetlico City’ of
Kentucky Power Co
Kentucky Utilities Co
Licking Valley Rural E C C
Louisville Gas & Electric Co
Madisonville Municipal Utils
Mayfield City of
Meade County’ Rural E C C
Monticello City of
Murray City of
Nicholasville City of

Class of
Ownership
Publicly Owned
Publicly Owned
Publicly Owned
Publicly Owned
Publicly Owned
Investor-Owned
Cooperative
Cooperative
Publicly Owned
Cooperative
Publicly Owned
Cooperative
Publicly Owned
Cooperative
Cooperative
Publicly Owned
Publicly Owned
Publicly Owned
Publicly Owned
Cooperative
Cooperative
Cooperative
Publicly Owned
Cooperative
Publicly Owned
Cooperative
Publicly Owned
Cooperative
Cooperative
Cooperative
Publicly Owned
Investor-Owned
Investor-Owned
Cooperative
Investor-Owned
Publicly Owned
Publicly Owned
Cooperative
Publicly Owned
Publicly Owned
Publicly Owned

Number of
Customers
461
901
83
12
537
723
855
1,191
3,709
1,260
590
1,132
69
1,080
1,158
2,533
681
329
1,494
1,132
3,781
265
1,666
1,397
239
643
1,973
473
2,460
2,188
239
24,312
64,987
938
37,274
1,392
919
1,598
582
1,113
440
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Revenue
Sales (000s Average Revenue
(S000s)
kWh)
per kWh
441
6,883
6.41
2,703
55,912
4.83
155
2,666
5.81
29
521
N/A
2,004
30,409
6.59
1,129
21,822
5.17
2,723
51,790
5.26
4,437
83,482
5.31
20,496
328,489
6.24
5,078
78,457
6.47
880
14,823
5.94
1.176
16,980
6.93
362
5,408
6.69
2,936
56,236
5.22
4,111
84,219
4.88
3,414
69,180
4.93
2,453
40,015
6.13
1,473
23,284
6.33
6,731
105.797
6.36
2,238
36.269
6.17
4,154
65,927
6.30
818
13,711
5.97
6,825
185,789
3.67
4,399
68,331
6.44
798
8,982
8.88
1,136
13,862
8.20
8,812
145,235
6.07
1.745
29,250
5.97
2.870
45,957
6.24
7,812
145,826
5.36
358
4,161
8.60
60,115
1,194,520
5.03
149,519
3,465,490
4.31
2,455
38,697
6.34
170,954
3,132,436
5.46
9,616
226,076
4.25
4,386
68,697
6.38
5,128
75,467
6.80
2,324
35,386
6.57
4,097
66,567
6.15
1,110
22,690
4.89

Appendix A-2 Contd.
Nolin Rural Electric Coop Corp
Olive Hill City of
Owen Electric Coop Inc
Owensboro City of
Paducah City of
Paris City of
Pennyrile Rural Elec Coop Corp
Princeton City of
Providence City of
Russetlville City of
Salt River Electric Coop Corp
Shelby Energy Co-op Inc
South Kentucky Rural E C C
Taylor County Rural E C C
Tn-County Elec Member Corp
Union Light Heat & Power Co
Vanceburg City of
Warren Rural Elec Coop Corp
West Kentucky Rural E C C
Wilhiamstown Utility Comm
State Total
Source: Energy Information Agency,

Cooperative
Publicly Owned
Cooperative
Publicly Owned
Publicly Owned
Publicly Owned
Cooperative
Publicly Owned
Publicly Owned
Publicly Owned
Cooperative
Cooperative
Cooperative
Cooperative
Cooperative
Investor-Owned
Publicly Owned
Cooperative
Cooperative
Publicly Owned

1,066
4,561
220
545
1,264
6,151
2,465
2,299
3,049
16,749
298
353
7,871
16,954
643
2,469
205
782
715
3,277
1,537
1,746
318
2,559
2,876
3,091
2,093
4,021
4,494
9,277
11,201
55,528
294
599
6,340
18,440
5,064
10,189
243
880
221,065
674,870
Electric Sales and Revenue, 1998. Table 14.
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87,882
10,116
113,645
43,964
256,480
7,009
221,077
34,604
16,051
49,937
28,215
51,463
50,712
75,379
129,841
976,613
10,349
258,099
129,101
12,564
12,728,800

5.19
5.39
5.41
5.23
6.53
5.04
7.67
7.14
4.87
6.56
6.19
4.97
6.10
5.33
7.14
5.69
5.79
7.14
7.89
7.00
5.30

APPENDIX A-3
OVERVIEW OF ELECTRIC UTILITIES IN KENTUCKY
(by Class of Ownership, Number of Customers, Revenue, Sales and
Average Revenue per kilowatt-hour for Industrial Customers Only)

Utility
Barbourville City of
Bardstown City of
Bardwell City of
Benham City of
Benton City of
Berea College
Big Sandy Rural Elec Coop Corp
Blue Grass Energy Coop Corp
Bowling Green City of
Clark Energy Coop Inc
Corbin City Utilities Comm
Cumberland Valley Rural E C C
Falmouth City of
Farmers Rural Elec Coop Corp
Fleming-Mason Rural E C C
Frankfort City of
Franklin City of
fulton City of
Glasgow City of
Grayson Rural Elec Coop Corp
Green River Electric Corp
Harrison County Rural E C C
Henderson City Utility Comm
Henderson-Union Elec Coop Corp
Hickman City of
Hickman-Fulton Counties RECC
Hopkinsville City of
Inter County Rural E C C
Jackson Energy Coop Corp
Jackson Purchase Energy CC
Jellico City of
Kentucky Power Co
Kentucky Utilities Co
Licking Valley Rural E C C
Louisville Gas & Electric Co
Madisonville Municipal Utils
Mayfield City of
Meade County Rural F C C
Monticello City of
Murray City of
Nicholasville City of

Class of
Ownership
Publicly Owned
Publicly Owned
Publicly Owned
Publicly Owned
Publicly Owned
Investor-Owned
Cooperative
Cooperative
Publicly Owned
Cooperative
Publicly Owned
Cooperative
Publicly Owned
Cooperative
Cooperative
Publicly Owned
Publicly Owned
Publicly Owned
Publicly Owned
Cooperative
Cooperative
Cooperative
Publicly Owned
Cooperative
Publicly Owned
Cooperative
Publicly Owned
Cooperative
Cooperative
Cooperative
Publicly Owned
Investor-Owned
Investor-Owned
Cooperative
Investor-Owned
Publicly Owned
Publicly Owned
Cooperative
Publicly Owned
Publicly Owned
Publicly Owned

Number of
Customers
155
9
N/A
N/A
1
47
3
12
16
1
42
82
4
5
3
250
7
4
10
1
266
1
15
21
N/A
3
7
1
151
9
N/A
1,654
2,025
4
424
N/A
3
N/A
2
6
4
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Revenue
kWh Sales Average Revenue
per kWh
($000s)
(000s)
2,200
43,879
5.01
2,834
70,571
4.02
N/A
N/A
N/A
N/A
N/A
N/A
383
6,392
5.99
2,496
55,799
4.47
825
18,281
4.51
5,434
155.737
3.49
9,531
187,401
5.09
98
1,717
N/A
555
16.948
3.27
7,195
173,003
4.16
45
655
N/A
2,882
63,227
4.56
9,964
357,093
2.79
13.409
390,518
3.43
6,188
146,762
4.22
1,297
23,958
5.41
8,060
169,094
4.77
648
18,502
3.50
16.034
4,337,086
1
2.68
1,678
51,034
3.29
8,180
270,442
3.02
63,385
2,302,991
2.75
N/A
N/A
N/A
2,852
60,040
4.75
5,161
138,102
3.74
522
13,025
4.01
6,638
148,242
4.48
3,586
90,756
3.95
N/A
N/A
N/A
94,186
3,130,767
3.01
177,340
5,374,625
3.30
663
14,949
4.44
3,097,202
1 13,372
3.66
N/A
N/A
N/A
1,626
26,490
6.14
N/A
N/A
N/A
977
4.90
] 9,944
5,924
1 14,287
5.18
2,254
70,222
3.21

Appendix A-3 Contd.
Noun Rural Electric Coop Corp
Olive Hill City of
Owen Electric Coop Inc
Owensboro City of
Paducah City of
Paris City of
Pennyrile Rural Elec Coop Corp
Princeton City of
Providence City of
Russellville City of
Salt River Electric Coop Corp
Shelby Energy Co-op Inc
South Kentucky Rural E C C
Taylor County Rural E C C
Tn-County Elec Member Corp
Union Light Heat & Power Co
Vanceburg City of
Warren Rural Elec Coop Corp
West Kentucky Rural E C C
Williamstown Utility Comm
State Total
Source: Energi’ hforrnation Agency,

Cooperative
Publicly Owned
Cooperative
Publicly Owned
Publicly Owned
Publicly Owned
Cooperative
Publicly Owned
Publicly Owned
Publicly Owned
Cooperative
Cooperative
Cooperative
Cooperative
Cooperative
Investor-Owned
Publicly Owned
Cooperative
Cooperative
Publicly Owned

5

3,967
126,819
N/A
N/A
N/A
12
20,831
728,360
524
16,951
494,885
9
4,475
82,502
22
327
8,843
21
11,398
212,938
3
1,616
25,379
N/A
N/A
N/A
4
2,626
50,284
228
6,189
143,334
10
4,836
136,010
294
7,885
169,388
7
567
9,842
7
6,753
133,769
400
43,794
1,048,912
6
298
5,276
16,971
30
347,546
6
8,926
215,419
9
886
26,621
6,864
1,115,024 38,259,679
Electric Sales and Revenue, 1998. Table 15.
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3.13
N/A
2.86
3.43
5.42
3.70
5.35
6.37
N/A
5.22
4.32
3.56
4.65
5.76
5.05
4.18
5.65
4.88
4.14
3.33
2.91

APPENDIX A-4
OVERVIEW OF ELECTRIC UTILITIES IN KENTUCKY
(by Class of Ownership, Number of Customers, Revenue, Sales and
Average Revenue per kilowatt-hour for All Customer)

Utility
Barbourville Cit-v of
Bardstown City of
Bardwetl City of
BenhamCityof
Benton City of
Berea College
Big Sandy Rural Elec Coop Corp
Blue Grass Energy Coop Corp
Bowling Green City of
Clark Energy Coop Inc
Corbin City Utilities Comm
Cumberland Valley Rural E CC
falmouth City of
farmers Rural Elec Coop Corp
fleming-Mason Rural F C C
Frankfort City of
Franklin City of
fulton City of
Glasgow City of
Grayson Rural Elec Coop Corp
Green River Electric Corp
Harrison County Rural E C C
Henderson City Utility Comm
Henderson-Union Elec Coop Corp
Hickman City of
Hickman-Fulton Counties RECC
Hopkinsville City of
Inter County’ Rural E C C
Jackson Energy Coop Corp
Jackson Purchase Energy CC
Jetlico City of
Kentucky Power Co
Kentucky Utilities Co
Licking Valley Rural E C C
Louisville Gas & Electric Co
Madisonville Municipal Utils
Mayfield City of
Meade County Rural E C C
Monticello City of
Murray City of
Xicholasville City of

Class of
Ownership
Publicly Owned
Publicly Owned
Publicly Owned
PubliclyOwned
Publicly Owned
Investor-Owned
Cooperative
Cooperative
Publicly Owned
Cooperative
Publicly Owned
Cooperative
Publicly Owned
Cooperative
Cooperative
Publicly Owned
Publicly Owned
Publicly Owned
Publicly Owned
Cooperative
Cooperative
Cooperative
Publicly Owned
Cooperative
Publicly Owned
Cooperative
Publicly Owned
Cooperative
Cooperative
Cooperative
Publicly Owned
Investor-Owned
Investor-Owned
Cooperative
Investor-Owned
Publicly Owned
Publicly Owned
Cooperative
Publicly Owned
Publicly Owned
Publicly Owned

-
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Number of
Customers
3,897
4,309
584
312
2,355
4,431
11,696
30,774
23,211
21,901
3,807
20,390
1,221
20,256
19,809
19,334
4,533
1,903
6,525
13,558
30,043
12,179
12,891
18,125
1,295
3,686
13,394
20,659
45,050
25,267
2,194
169,249
443,443
15,283
359,291
8,517
5,830
23,064
3,351
6,812
5,143

Revenue
kWh Sales Average Revenue
($000s)
(000s)
per kWh
4,516
88,799
5.09
7,491
165,331
4.53
478
8,097
5.90
284
5,886
4.83
4,205
62,707
6.71
5,684
121,454
4.68
11,703
223,096
5.25
33,743
663,269
5.09
44,741
740,596
6.04
20,046
315,476
6.35
3,261
65,767
4.96
21,937
445,129
4.93
1.098
16,386
6.70
19,622
372,381
5.27
25,922
654,537
3.96
26,372
677,085
3.89
11,574
234,790
4.93
4,059
67,437
6.02
18,941
337,492
5.61
11,868
199,452
5.95
146,330
4,815,799
3.04
11,912
206,030
5.78
20,144
579,318
3.48
82,964
2,607,025
3.18
1,804
22,487
8.02
7,418
121,769
6.09
22,473
425,812
5.28
18,752
314,353
5.97
42,851
765,394
5.60
33,044
577,923
5.72
2,066
28,242
7.32
259,884
6,491,942
4.00
603,762 15,096,386
4.00
12,814
218,167
5.87
552,877 10,903,610
5.07
13,288
302,356
4.39
9,881
153,758
6.43
20,528
318,916
6.44
5,554
92.247
6.02
14,742
257,811
5.72
5,972
149,614
3.99

Appendix A-4 Contd.
Noun Rural Electric Coop Corp
Olive Hill City of
Owen Electric Coop Inc
Owensboro City of
Paducah City of
Paris City of
Pennyrile Rural Elec Coop Corp
Princeton City of
Providence City of
Russellville City of
Salt River Electric Coop Corp
Shelby Energy Co-op Inc
South Kentucky Rural E C C
Taylor County Rural E C C
Tn-County Elec Member Corp
Union Light Heat & Power Co
Vanceburg City of
Warren Rural Elec Coop Corp
West Kentucky Rural F C C
Williamstown Utility Comm
State Total
Source: Energy Information Agency,

Cooperative
Publicly Owned
Cooperative
Publicly Owned
Publicly Owned
Publicly Owned
Cooperative
Publicly Owned
Publicly Owned
Publicly Owned
Cooperative
Cooperative
Cooperative
Cooperative
Cooperative
Investor-Owned
Publicly Owned
Cooperative
Cooperative
Publicly Owned

24,643
28,044
1,344
1,242
40,449
57,485
25,190
32,702
22,405
36,240
2,545
1,627
40,827
62,262
3,913
6,646
1,724
1,875
8,465
4,103
32,614
33,847
1 1,916
17,187
52,967
44,673
20,982
18,554
22,909
32,708
119,046
189,919
2,655
2,507
49,363
79,689
34,901
51,092
1,413
2,585
1,955,504
3,154,844
Electric Sales and Revenue, 1998. Table 16.
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566,677
22,881
1,330,777
832,717
577,166
37,336
919,183
95,784
33,614
139,337
640,615
347,911
817,244
328,476
512,648
3,432,468
43,223
1,254,626
785,008
51,555
75,850,311

4.95
5.43
4.32
3.93
6.28
4.36
6.77
6.94
5.58
6.08
5.28
4.94
5.47
5.65
6.38
5.53
5.80
6.35
6.51
5.01
4.16

APPENDIX B
HOUSE JOINT RESOLUTION 95
A JOINT RESOLUTION directing a study of electric restructuring during
the 1998-2000 legislative interim, and making an appropriation therefor.
WHEREAS, electricity is a pervasive force and vital need in the current
economy of Kentucky; and
WHEREAS, Kentucky enjoys among the lowest electric utility rates in the
nation, benefiting not only citizen ratepayers but also allowing the state to use this
as a tool in recruiting business; and
WHEREAS, restructuring the electric industry would have profound
impacts upon the overall economy of Kentucky; and
WHEREAS, restructuring and deregulation have yielded tangible benefits
in the airline, trucking, and telecommunications industries; and
WHEREAS, several states have begun to restructure their electric delivery
systems in the hopes of lowering electric utility rates, and the United States
Congress also has begun to debate the issue; and
WHEREAS, any restructuring in Kentucky must guarantee universal
quality service, with adequate consumer education, and should take into account
any possible impacts upon Kentucky coal as a viable generation source; and
WHEREAS, the issue of electricity restructuring is a complex one
deserving of intensive study and careful, prudent recommendations;
NOW, THEREFORE,
Be it resolved by the General Assembly of the common wealth ofKentucky:
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Section 1.

There is established the Electricity Restructuring Task Force, whose

membership shall carefully study the issue of electric restructuring in Kentucky during the
1998-2000 interim and analyze its impacts upon the Commonwealth. The task force shall
meet at least monthly, begiiming not later than October 1, 1992, and shall report back to
the

Legislative

Research

Commission

and

the

Governor

with

fmdings

and

recommendations no later than November 15, 1999.
Section 2.
(1)

The task force shall be comprised of the following members:
(a)

Ten members from the executive branch, to be appointed by the
Governor, with one member being the Attorney General or his
designee; and

(b)

Ten members from the General Assembly, of which three members
shall be appointed by the President of the Senate, three members
shall be appointed by the Speaker of the House, two members shall
be appointed by the Senate Minority Floor Leader, and two
members shall be appointed by the House Minority Floor Leader.
All legislative branch appointments shall be approved by the
Legislative Research Commission.

(2)

The task force shall have three co-chairs, one appointed by the Governor,
one appointed by the President of the Senate, and one appointed by the
Speaker of the House. All appointments shall be made before July 31,
1992, and all legislative appointments shall be approved by the
Legislative Research Commission

Section 3.

The task force may form advisory committees of no more than seven

persons. These advisory committees may contain representatives of the private sector, but
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in all cases the membership of an advisory committee shall consist of more task force
members than private sector representatives. Advisory committees may study particular
areas of interest to the task force, such as universal service, consumer education,
reliability, and future regulation. The sole role of an advisory committee shall be to report
back to the full task force.
Section 4.

Except as provided in KRS 18A.200, members of the task force, shall

receive actual travel expenses while attending meetings.
Section 5. The task force may employ consultants, request and hear testimony, or
take any necessary steps to ensure a fair, thorough, and reasonable study of the issue. The

task force shall receive staffing assistance from the Public Service Commission and the
Legislative Research Commission, and the executive directors of both agencies are
directed to assist the task force in meeting its staffing needs.
Section 6.

There is hereby appropriated from the general fund the sum of

S150,000 to accomplish the study. Any amount remaining following the completion of the
study shall revert to the general fund.
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APPENDIX C
REQUEST FOR PROPOSALS FOR CONSULTING
SERVICES FOR THE SPECIAL TASK FORCE ON
ELECTRIC RESTRUCTURING
Overview
Since the federal Energy Regulatory Commission issued fERC orders, which opened
up the transmission system for wholesale competition in the electric utility industry, many
states have examined the implications of restructuring their electric utility industry to
permit retail competition. The Kentucky General Assembly, through the Special
Subcommittee on Energy, has examined the issue since the middle of 1997 by holding
workshops, public hearings and receiving testimony from interested parties.
An unsuccessful attempt was made during the 1998 Session of the General Assembly
to establish retail competition. House Bill 443 provided for complete market opening by
the year 2005. During the same session, the General Assembly passed House Joint
Resolution 95, which established the Special Task Force on Electric Restructuring and
appropriated $150,000 to fund its activities (Attachment 1). The Task Force on Electric
Restructuring consists of 20 members from both the executive and legislative branches and
is charged with examining the implications of allowing retail competition in Kentucky.
House Joint Resolution 95 also requires that the task force report its findings and
recommendations to the Legislative Research Commission and the Governor by
November 15, 1999.
One of the principal responsibilities of the Special Task Force on Electricity
Restructuring is to produce a study on electric restructuring in Kentucky. In support of
that effort, the Legislative Research Commission, on behalf of the Special Task Force on
Electric Restructuring, seeks consulting services for a project manager, technical advice,
and technical assistance. The project manager will provide the knowledge of proven
methodologies, techniques and resource requirements to lead a staff team from the
Legislative Research Commission and the Public Service Commission.
Additionally, the consultant will be responsible for working directly with staff in the
preparation and review of reports identified in the scope of work, and by attending
monthly task force meetings and progress report meetings with the co-chairs. The
consultant will also be responsible for the review of the final report and recommendations
prepared by LRC and PSC staff before issuance by the task force. The consultant will not
be directly responsible for testifying before the task force.
A standard information packet offering general background information on Kentucky’s
utilities is available by request. Questions concerning this RFP or the standard information
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packet should be directed to Tanya Monsanto, Legislative Research Commission, 127
Capitol Annex, Frankfort, KY 40601. Tel: (502) 564-8100. Fax: (502) 564-6543.

Scope of Work
The consultant shall act as project manager for a research team comprised of staff at
the legislative research commission (LRC) and the Public Service Commission (PSC) in
performing a study required by HJR 95. The contract term is for 6 continuous months
with an additional 2 to 4 weeks from August 10, 1999 to November 15, 1999 to review
the final report and the recommendations of the task force. The consultant will provide the
teclmical advice, assistance and support to:
1. Quantify the short and long run marginal cost of electricity in Kentucky under retail
competition and under the current cost of service regulation. Identify the factors that
affect both short and long run marginal cost, as well as, the past and anticipated
volatility of any one or all of those factors.
2. Isolate factors that would contribute to a difference in the price of electricity to
customers in urban and rural areas under retail competition. Generate an estimate that
measures the impact that retail competition will have on the price of retail electricity
sales, including generation, to urban and rural customers.
3. Describe Kentucky’s current electricity trade with other states and quantify the
expected impact of retail competition on Kentucky’s export balance of electricity.
4. Identify the items that could potentially be the stranded costs or negative stranded
costs under retail competition. Generate an estimate of positive or negative stranded
costs in Kentucky.
5. Identify the factors that determine whether a provider of electricity generation can
achieve market domination sufficient to distort prices. Examine these factors in the
context of Kentucky’s market.
6. Generate estimates that would measure the potential impact of retail competition on
the future use of coal in Kentucky’s fuel mix for generation, and
7. Describe the current industry structure of Kentucky’s electric utilities including the
growth and change in its unregulated businesses. Identify the mechanisms by which an
unregulated business could utilize assets from the regulated side of the utility to gain a
competitive advantage over incumbents in the marketplace for energy-related services
such as HVAC and energy efficiency.
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Timetable for Project
December 3, 1998
Januaiy4, 1999
January 18, 1999
february 8, 1999
February 9, 1999
April 19, 1999
June 14, 1999
August 10, 1999
August 10-November 15

RFP issued

Proposals due in response to RFP
Top three proposals selected!
Oral presentations scheduled
Consultant approved by Task Force
Personal Service Contract awarded!
Consultant begins work
Report due on questions 1 and 2
Report due on questions 3 and 4
Report due on questions 5, 6, and 7
Review and critique final report and
task force recommendations

Oversight Responsibility
Oversight responsibility for this contract shall be the Co-chairs of the Task Force on
Electric Restructuring. The co-chairs, along with LRC or LRC/PSC staff, shall be
responsible for:
1. Monitoring the overall operation of the project.
2. Determining changes in the end product that may be required.
3. Identifying problems and charting the progress of the project.
4. Approving any changes, modifications to the consultant’s work plans or
methodologies, and
5. Attending monthly progress report meeting with the consultant, and
6. Determining compliance with the terms of the contract.

Project Finance
The consultant shall certify the actual time spent working on the project to the co
chairs by submitting both monthly time sheets and status reports. The consultant shall also
present an oral summary of the consultant’s monthly progress report to co-chairs and staff.
Unless an acceptable alternate payment schedule can be developed, the following
payment schedule shall apply: ordinary expenses shall be paid on a monthly basis. Payment
of the contract shall be in three installments that coincide with the timetable for delivering
reports on questions identified in the scope of work. Up to twenty-five percent (25%) of
the contract fee will be withheld until after the final report of the task force is presented
and reviewed by the Legislative Research Commission.
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Information Provided by the Bid Offerer
Interested bidders shall submit ten (10) copies of the proposal by January 4, 1999 to:
Tanya Monsanto
Legislative Research Commission
Room 127, Capitol Armex
Frankfort, Kentucky 40601
Phone: (502) 564-8100
Fax: (502) 564-6543
All proposals shall contain the following information:
1. A description of the quantitative techniques, models, software, and methods of
analysis that will be utilized in fulfilling the requirements of the question detailed in the
scope of work above.
2. A statement that details specific software required to complete each item listed in the
scope of work and that identifies any licensing agreements on the software held by the
consultant that would prohibit or restrict staff access to or use of that software.
3. A commitment by the consultant to meet deadlines according to the project timetable
or a commitment to meet alternate dates by which each item could be completed.
4. A description of the consultant’s relevant work in both the public and private sector,
experience, and qualifications with specific reference to energy or utility-related
modeling and to energy markets in the ECAR region. Provide summaries of relevant
work along with a contact name and phone number of the party for whom the work
was produced. (References will be contacted.)
5. A description of the experience and qualifications of the contractor’s staff or personnel
that would be required to complete any of the items in the project.
6. The identification of a not-to-exceed fee and that your finn would charge to complete
the scope of the work along with a cost structure statement that includes a break
down of the monthly and hourly rate and estimated reimbursable expenses such as
travel, housing, and personnel.
7. A project work plan that identifies both the tasks and the amount of time and
personnel from both the LRC and the PSC needed to accomplish each task.
8. A statement of any conflicts of interest which could call into question the objectivity of
the consultant or the work product. If the bidder has worked for utility, Attorney
General’s Office, consumer affairs, or other interest group, such as the Kentucky
Industrial Utility Customers, in Kentucky, or for the Kentucky Public Service
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Commission, please provide a statement that describes the type of work performed,
contact name and telephone number.

Bid Evaluation
All bids shall be evaluated and the top three finalists selected by the scoring committee
of the Task force on Electric Restructuring. The top three bidders may be required to
make oral presentations to the full Task force. Evaluation criteria shall consist of:
I. Quantative techniques, models, and methods proposed fee for completing scope of
work.
2. Experience with electric utility analysis, demonstrable understanding of fuel and energy
market dynamics in ECAR, national perspective, familiarity with Kentucky’s resources
and electric industry, and demonstrated ability to determine cost of generation.
3. Qualifications and experience of both the lead and of any additional personnel required
to complete the project, and
4. Price for completing the project.
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WWW Version
The hyperllnk to a bill draft that precedes a summary contains the most recent versIon (lnboducedlGA!Enacted) of the bIll. If the session has ended, the hypertink contains
the latest version of the bill at the time of sine die adjournment. Note that the summary pertains to the bill as introduced, which is often different from the most recent version.

HB 21 1/LM (BR 1012)-I. Thomoson, J. Gooch Jr., J. Arnold Jr., C. Embrv Jr.,]. Glenn, K. Hall, B. Waide
AN ACT relating to energy and declaring an emergency.
Amend KRS 278.010 to create a definition for “large industrial consumer of electricity” and “load factor”; amend KRS 278.018 to allow
large industrial consumers of electricity to purchase electricity from any person and require retail electric suppliers to provide electricity to
large industrial consumer or person seeking to provide electricity to a large industrial consumer of electricity; EMERGENCY.
HB 211

-

AMENDMENTS

Retain original provisions of HB 211; add definition for “independent transmission system operator or ISO”; require large
industrial consumers of electricity to reimburse the utility for annual costs charged to the utility by the ISO; delete provision that existing
retail electric supplier retain its obligation to maintain transmission and distribution facilities for delivery of electricity to large consumers;
require if a large consumer purchases electricity from another person, other than its incumbent retail electric supplier, the retail electric
supplier shall have no further obligation to sell electricity to that consumer.
HFA (1, S. Rudy) Retain original provisions, except amend KRS 278.600 to revise definitions for nuclear power facilities; repeal KRS
278.605; amend KRS 278.610 to conform.
HEA (2, B. Linder) Retain original provisions, with the following changes: delete the requirement for reimbursement of annual
generation and transmission costs charged to a utility by an ISO; establish the “customer protection from stranded costs assistance fund” in
the State Treasury, consisting primarily of transfers of certain single-county account Local Government Economic Development Fund
moneys, to be administered by the Public Service Commission for the purpose of helping to protect ratepayers from incurring rate increases
to cover the stranded costs of a retail electric utility caused by the election of a large industrial consumer of electricity to purchase electricity
from another source, and which are not otherwise reimbursed or covered by that electing consumer.
HFA (3/Title, B. Linder) Make title amendment.
HFA (4, J. Adams) Require large industrial consumer of electricity to reimburse the existing retail electric supplier for stranded costs
and for costs of regional transmission organization’s requirements; authorize PSC to intercede where no agreement on amount or terms.
HFA (5, T. Thompson) Delete original provisions; create new sections of KRS Chapter 278 to establish a special rate tariff program to
be administered by the Public Service Commission, under which certain serving utilities are required to serve the electrical requirements of
a qualifying large industrial consumer of electricity customer at a special rate as determined by the commission in a special rate tariff
proceeding; define terms; provide various terms and conditions for the special rate program; create new sections of KRS Chapter 143 to
create a coal severance and processing tax credit to be provided to taxpayers supplying coal to a utility subject to a special rate tariff, not to
exceed 50% of the taxpayer’s liability, effective for taxable years beginning on or after Jan. 1, 2013; require that certain payments be made
to the utility from taxpayers receiving the credit, which will assist with mitigating any revenue shortfalls occasioned by the special rate tariff
requirement; provide terms and conditions for the tax credit, including that any credit claimed is deemed to reduce only the state general
fund portion of a taxpayer’s severance tax liability, not affecting the portion of revenues transferred to the Local Government Economic
Development and Assistance Funds for allocation to local governments; state short title of the bill; EMERGENCY.
HEA (6, T. Thompson) Delete original provisions; create new sections of KRS Chapter 278 to establish a special rate tariff program to
be administered by the Public Service Commission, under which certain serving utilities are required to serve the electrical requirements of
a qualifying large industrial consumer of electricity customer at a special rate as determined by the commission in a special rate tariff
proceeding; define terms; provide various terms and conditions for the special rate program; create new sections of KRS Chapter 143 to
create a coal severance and processing tax credit to be provided to taxpayers supplying coal to a utility subject to a special rate tariff, not to
exceed 50% of the taxpayer’s liability, effective for taxable years beginning on or after Jan. 1, 2013; require that certain payments be made
to the utility from taxpayers receiving the credit, which will assist with mitigating any revenue shortfalls occasioned by the special rate tariff
requirement; provide terms and conditions for the tax credit, including that any credit claimed is deemed to reduce only the state general
fund portion of a taxpayer’s severance tax liability, not affecting the portion of revenues transferred to the Local Government Economic
Development and Assistance Funds for allocation to local governments; state short title of the bill; EMERGENCY.
HFA (7/P, L. Combs) Retain original provisions and create a new section of KRS Chapter 164 to establish the Kentucky Coal County
College Completion Program to include the Kentucky Coal County College Completion Scholarship and the Kentucky Coal County College
Completion Student Services Grant; create the Kentucky Coal County District to include coal-producing counties as defined in KRS 42.4592
(1 )(c); direct the Kentucky Higher Education Assistance Authority to administer the program; define student and institutional eligibility for
scholarships and grants; define the maximum grant amounts; require the authority to make an annual report on the program and a program
evaluation every four years; fund the program with amounts appropriated from coal severance tax receipts in the biennial budget;
APPROPRIATION.
HFA (8/P, L. Combs) Retain original provisions and create a new section of KRS Chapter 164 to establish the Kentucky Coal County
College Completion Program to include the Kentucky Coal County College Completion Scholarship and the Kentucky Coal County College
Completion Student Services Grant; create the Kentucky Coal County District to include coal-producing counties as defined in KRS 42.4592
(1)(c); direct the Kentucky Higher Education Assistance Authority to administer the program; define student and institutional eligibility for
scholarships and grants; define the maximum grant amounts; require the authority to make an annual report on the program and a program
-

.

-

-

-

-

-

-

-

.

-
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evaluation every four years; fund the program with amounts appropriated from coal severance tax receipts in the biennial budget;
APPROPRIATION.
HFA (9/Title, L. Combs) Make title amendment.
-

Feb 5-introduced in House
Feb 6-to Natural Resources & Environment (H); posting waived
Feb 7-posted in committee
Feb 19-taken from Natural Resources & Environment (H); 1st reading; returned to Natural Resources & Environment (H)
Feb 20-taken from Natural Resources & Environment (H); 2nd reading; returned to Natural Resources & Environment (H)
Feb 21-reported favorably, to Rules with Committee Substitute
Feb 22-posted for passage in the Regular Orders of the Day for Monday, February 25, 2013
Feb 25-floor amendment (1) filed to Committee Substitute
Feb 26-floor amendments (2) and (4) filed to Committee Substitute, floor amendment (3-title) filed
Mar 6-floor amendment (6) filed to Committee Substitute, floor amendment (5) filed
Mar 7-3rd reading; returned to the Orders of the Day
Mar 11-floor amendment (8) filed to Committee Substitute, floor amendments (7) and (9-title) filed
CeQis’aure Hon,e Pae I ReCOr Front Pane
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AN ACT relating to energy and declaring an emergency.
Be it enacted by the General Assembly of the Commonwealth ofKentucky:

Section 1. KRS 278.010 is amended to read as follows:
As used in KRS 278.010 to 278.450, 278.541 to 278.544, 278.546 to 278.5462, and
278.990, unless the context otherwise requires:
(1)

‘Corporation” includes private, quasipublic, and public corporations, and all
boards, agencies, and instrumentalities thereof, associations, joint-stock companies,
and business trusts;

(2)

“Person” includes natural persons, partnerships, corporations, and two (2) or more
persons having a joint or common interest;

(3)

“Utility” means any person except a regional wastewater commission established
pursuant to KRS 65.8905 and, for purposes of paragraphs (a), (b), (c), (U), and (f) of
this subsection, a city, who owns, controls, operates, or manages any facility used
or to be used for or in connection with:
(a)

The generation, production, transmission, or distribution of electricity to or
for the public, for compensation, for lights, heat, power, or other uses;
The production, manufacture, storage, distribution, sale, or furnishing of

(b)

natural or manufactured gas, or a mixture of same, to or for the public, for
compensation, for light, heat, power, or other uses;
The transporting or conveying of gas, crude oil, or other fluid substance by

(c)

pipeline to or for the public, for compensation;
(d)

The diverting, developing, pumping, impounding, distributing, or furnishing
of water to or for the public, for compensation;

(e)

The transmission or conveyance over wire, in air, or otherwise, of any
message by telephone or telegraph for the public, for compensation; or

(f)

The collection, transmission, or treatment of sewage for the public, for
compensation, if the facility is a subdivision collection, transmission, or
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treatment facility plant that is affixed to real property and is located in a
county containing a city of the first class or is a sewage collection,
transmission, or treatment facility that is affixed to real property, that is
located in any other county, and that is not subject to regulation by a
metropolitan sewer district or any sanitation district created pursuant to KRS
Chapter 220;
(4)

“Retail electric supplier” means any person, firm, corporation, association, or
cooperative corporation, excluding municipal corporations, engaged in the
furnishing of retail electric service;

(5)

“Certified territory” shall mean the areas as certified by and pursuant to KRS
278.017;

(6)

“Existing distribution line” shall mean an electric line which on June 16, 1972, is
being or has been substantially used to supply retail electric service and includes all
lines from the distribution substation to the electric consuming facility but does not
include any transmission facilities used primarily to transfer energy in bulk;

(7)

“Retail electric service” means electric service furnished to a consumer for ultimate
consumption, but does not include wholesale electric energy furnished by an
electric supplier to another electric supplier for resale;

(8)

“Electric-consuming facilities” means everything that utilizes electric energy from a
central station source;

(9)

“Generation and transmission cooperative” or “G&T” means a utility formed under
KRS Chapter 279 that provides electric generation and transmission services;

(10) “Distribution cooperative” means a utility formed under KRS Chapter 279 that
provides retail electric service;
(11) “facility” includes all property, means, and instrumentalities owned, operated,
leased, licensed, used, furnished, or supplied for, by, or in connection with the
business of any utility;
Page 2 of 7
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(12) “Rate” means any individual or joint fare, toll, charge, rental, or other compensation
for service rendered or to be rendered by any utility, and any rule, regulation,
practice, act, requirement, or privilege in any way relating to such fare, toll, charge,
rental, or other compensation, and any schedule or tariff or part of a schedule or
tariff thereof
(13) “Service” includes any practice or requirement in any way relating to the service of
any utility, including the voltage of electricity, the heat units and pressure of gas,
the purity, pressure, and quantity of water, and in general the quality, quantity, and
pressure of any commodity or product used or to be used for or in connection with
the business of any utility, but does not include Voice over Internet Protocol (V0IP)
service;
(14) “Adequate service” means having sufficient capacity to meet the maximum
estimated requirements of the customer to be served during the year following the
commencement of permanent service and to meet the maximum estimated
requirements of other actual customers to be supplied from the same lines or
facilities during such year and to assure such customers of reasonable continuity of
service;
(15) “Commission” means the Public Service Commission of Kentucky;

(16) “Commissioner” means one (1) of the members of the commission;
(17) “Demand-side management” means any conservation, load management, or other
utility activity intended to influence the level or pattern of customer usage or
demand, including home energy assistance programs;
(18) “Affiliate” means a person that controls or that is controlled by, or is under common
control with, a utility;
(19) “Control” means the power to direct the management or policies of a person
through ownership, by contract, or otherwise;
(20) “CAM” means a cost allocation manual which is an indexed compilation and
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documentation of a company’s cost allocation policies and related procedures;
(21) “Nonregulated activity” means the provision of competitive retail gas or electric
services or other products or services over which the commission exerts no
regulatory authority;
(22) “Nonregulated” means that which is not subject to regulation by the commission;
(23) “Regulated activity” means a service provided by a utility or other person, the rates
and charges of which are regulated by the commission;
(24) “USoA” means uniform system of accounts which is a system of accounts for
public utilities established by the FERC and adopted by the commission;
(25) “Arm’s length” means the standard of conduct under which unrelated parties, each
party acting in its own best interest, would negotiate and carry out a particular
transaction;
(26) “Subsidize” means the recovery of costs or the transfer of value from one (1) class
of customer, activity, or business unit that is attributable to another;
(27) “Solicit” means to engage in or offer for sale a good or service, either directly or
indirectly and irrespective of place or audience;
(22) “USDA” means the United States Department of Agriculture;
(29) “FERC” means the Federal Energy Regulatory Commission;
(30) “SEC” means the Securities and Exchange Commission;
(31) “Commercial mobile radio services” has the same meaning as in 47 C.F.R. sec. 20.3
and includes the term “wireless” and service provided by any wireless real time two
(2) way voice communication device, including radio-telephone communications
used in cellular telephone service, personal communications service, and the
functional or competitive equivalent of a radio-telephone communications line used
in cellular telephone service, a personal communications service, or a network radio
access line; [and]
(32) “Voice over Internet Protocol” or “VoIP” has the same meaning as in federal law
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(33) “Large industrial consumer of electricity” means an industrial facility with an
electric load that under normal operating conditions is 200MW or more with a
load factor of ninety-five percent (95%) or more; and
(34) “Load factor” means the quotient of X divided by Y, where X is the average
monthly usage in megawatt hours, and Y is the monthly peak demand in
megawatts multiplied by the number of hours in the month.

Section 2. KRS 278.018 is amended to read as follows:
(1)

Except as otherwise provided herein, each retail electric supplier shall have the
exclusive right to furnish retail electric service to all electric-consuming facilities
located within its certified territory, and shall not furnish, make available, render or
extend its retail electric service to a consumer for use in electric-consuming
facilities located within the certified territory of another retail electric supplier;
provided that any retail electric supplier may extend its facilities through the
certified territory of another retail electric supplier, if such extension is necessary
for such supplier to connect any of its facilities or to serve its consumers within its
own certified territory. In the event that a new electric-consuming facility should
locate in two (2) or more adjacent certified territories, the commission shall
determine which retail electric supplier shall serve said facility based on criteria in
KRS 278.0 17(3).

(2)

Except as provided in subsections (3) and (5) of this section, any new electricconsuming facility located in an area which has not as yet been included in a map
issued by the commission, pursuant to KRS 278.017(2), or certified, pursuant to
KRS 278.017(4), shall be furnished retail electric service by the retail electric

supplier which has an existing distribution line in closer proximity to such electricconsuming facility than is the nearest existing distribution line of any other retail
electric supplier. Any disputes under this subsection shall be resolved by the
commission.
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The commission may, after a hearing had upon due notice, make such findings as
may be supported by proof as to whether any retail electric supplier operating in a
certified territory is rendering or proposes to render adequate service to an electricconsuming facility and in the event the commission finds that such retail electric
supplier is not rendering or does not propose to render adequate service, the
commission may enter an order specifying in what particulars such retail electric
supplier has failed to render or propose to render adequate service and order that
such failure be corrected within a reasonable time, such time to be fixed in such
order. If the retail electric supplier so ordered to correct such failure fails to comply
with such order, the commission may authorize another retail electric supplier to
furnish retail electric service to such facility.

(4)

Except as provided in subsection (3) of this section, no retail electric supplier shall
furnish, make available, render or extend retail electric service to any electricconsuming facility to which such service is being lawfully furnished by another
retail electric supplier on June 16, 1972, or to which retail electric service is
lawfully commenced thereafter in accordance with this section by another retail
electric supplier.

(5)

The provisions of KRS 278.016 to 278.020 shall not preclude any retail electric
supplier from extending its service after June 16, 1972, to property and facilities
owned and operated by said retail electric supplier.

(6)

Notwithstanding the effectuation of certified territories established by or pursuant
to KRS 278.016 to 278.020, and the exclusive right to service within such territory,
a retail electric supplier may contract with another retail electric supplier for the
purpose of allocating territories and consumers between such retail electric
suppliers and designating which territories and consumers are to be served by
which of said retail electric suppliers. Notwithstanding any other provisions of law,
a contract between retail electric suppliers as herein provided when approved by the
Page
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commission shall be valid and enforceable. The commission shall approve such a
contract if it finds that the contract will promote the purposes of KRS 278.016 and
will provide adequate and reasonable service to all areas and consumers affected
thereby.
(7)

(a)

Notwithstanding the provisions of this section, a large industrial consumer
of electricity may elect to purchase electricity from any person. The existing
retail electric supplier shall retain its obligation to maintain and provide
adequate transmission and distribution facilities for delivery of electricity to
a large industrial consumer of electricity.

fb)

The sale of electricity to a large industrial consumer of electricity by a
person other than the existing retail electric supplier shall be a
nonregulated activity. A large industrial consumer of electricity may elect to
purchase all or a portion of its electricity from any person at mutually
agreeable prices, terms, and other conditions.

(c)

If requested by a large industrial consumer of electricity or any person
seeking to provide electricity to a large industrial consumer of electricity,
any person owning, operating, or controlling electricity transmission or
distribution facilities in the Commonwealth ofKentucky shall provide retail
electricity transmission and distribution services to the large consumer or
person seeking to provide electricity to the large consumer under a fERC
approved tariff or, if applicable, a commission-approved tariff on a
nondiscriminatory basis.

+Section 3.

Whereas it is of vital importance for the Commonwealth to retain

large industrial consumers of electricity to advance the public purpose of retaining jobs
and tax revenues and due to increased energy costs, an emergency is declared to exist,
and this Act takes effect upon its passage and approval by the Governor or upon its
otherwise becoming a law.
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