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Comes Big Rivers Electric Corporation ("Big Rivers"), by counsel, and for its post-

15 hearing brief before the Kentucky Public Service Commission (the "Commission"), states as
16

follows:

17

I.

18
19

Introduction.

Big Rivers is entitled to fair, just, and reasonable rates — rates that are "reasonably
sufficient to assure confidence in the financial soundness of the utility, and rates that should be

20 adequate, under efficient and economical management, to maintain its credit and enable it to
21

raise the money necessary for the proper discharge of its public duties." I No issue raised in this

22 proceeding changes the Commission's Constitutional mandate to grant Big Rivers sufficient
23

rates. The rates proposed by Big Rivers will ensure its financial viability, allow it to service its

24 debt and pay its expenses, and allow it to be in a financial position that will enable it to access
25 the capital markets. The rates proposed by the Opposing Intervenors 2 do not and are, instead,
26 designed to undermine Big Rivers' financial integrity. As such, the rates proposed by Big Rivers
27 should be approved, and the rates proposed by the Opposing Intervenors should be denied.

'Bluefield Waterworks v. Public Serv. Comm 'n of W. Va., 262 U.S. 679 (1923).
The "Opposing Intervenors" are (i) the Office of the Attorney General (the "Attorney General"), (ii) Kentucky
Industrial Utility Customers, Inc. ("KIUC"), and (iii) Ben Taylor and Sierra Club (together, "Sierra Club").

2

1

As a not-for-profit, member-owned cooperative, Big Rivers' only interest is to provide

2 safe and reliable power to its Members3 at the lowest reasonable cost, and Big Rivers has
3

historically been able to maintain some of the lowest rates in the country. Unfortunately, in

4 August of 2012, Century Aluminum of Kentucky General Partnership ("Century") notified Big
5

Rivers that it was terminating its electric service agreement for its aluminum smelter in

6 Hawesville, Kentucky (the "Hawesville Smelter"), which necessitated Big Rivers filing Case No.
7 2012-00535 (the "535 Rate Case"). The Commission granted approximately seventy-nine
8 percent (79%) of Big Rivers' proposed revenue requirement in that case, 4 and the ratings
9 agencies took temporary comfort in the Commission's findings that Big Rivers had taken
10

prudent steps to ensure its ongoing financial viability in the face of Century's contract

11

termination.

12

Five months after the Hawesville Smelter's contract termination notice, Alcan Primary

13 Products Corporation ("Alcan") notified Big Rivers, in January of 2013, that it was terminating
14 its electric service agreement for its aluminum smelter in Sebree, Kentucky (the "Sebree
15

Smelter"), 5 necessitating the filing of the present case. All eyes are now turned to the

16

Commission's decision in this case, with lenders, ratings agencies, vendors, and potential new

17 customers anxious to see whether the Commission will support Big Rivers.
In recognition of the magnitude of the rate adjustments required as a result of the Smelter

18

19 contract terminations, Big Rivers is requesting only the bare minimum necessary for its
20 continued financial viability. For example, Big Rivers is requesting only a 1.24 times interest
21 earned ratio ("TIER"), which does not even approach the authorized TIER (rate of return)
Big Rivers' Members are Kenergy Corp. ("Kenergy"), Jackson Purchase Energy Corporation, and Meade County
Rural Electric Cooperative Corporation.
4 $54.2 million / $68.6 million = 0.790 (not including the deferral of $6.2 million of depreciation expenses).
s .Alcan's Sebree Smelter was subsequently purchased by Century. The liawesville Smelter and the Sebree Smelter
are hereinafter referred to as the "Smelters."
'

2

I

granted to most other electric utilities. In addition, Big Rivers' staff has exerted tremendous

2

effort and creatively evaluated all aspects of its operations to streamline costs and to maximize

3

the use of its existing generating resources for the continued benefit of its Members. However,

4

Big Rivers' plan to streamline its costs, ensure its financial viability through adequate rates, and

5

leverage its generating assets to mitigate the impact of the Smelter contract terminations (the

6 "Mitigation Plan"6) now relies on the Commission's regulatory support.
7

The Opposing Intervenors' response to the Smelter contract terminations is a knee-jerk

8 reaction asking the Commission to ignore its Constitutional mandate and to throw in the towel on
9 Big Rivers. Rather than afford Big Rivers the support and patience necessary to effectively
10 mitigate the Smelter contract terminations, the Opposing Intervemors advocate actions that
11

would — as Big Rivers' bankruptcy expert, Ralph R. Mabey, testified — "light the bankruptcy

12 fuse." 7 Remarkably, and despite the prominence of this concern in the present case and in the
13 535 Rate Case, the Opposing Intervenors performed absolutely no analysis of the impact of a
14 bankruptcy on Big Rivers, its Members, or their retail customers. In every instance, the
15 Opposing Intervenors propose drastic and dangerous responses to Big Rivers' revenue request,
16 and those responses are made even more dangerous as a result of their complete failure to
17 account for the fact that adoption of any such proposals would likely cause third-parties to react
18 defensively, thereby undermining Big Rivers' financial viability even if it were not the
19 Commission's intent to do so.
The interests of Big Rivers, its Members, and their retail customers are best served by

20
21

allowing Big Rivers' management an opportunity to devote the full strength of its resources to

22 the implementation of the Mitigation Plan. Big Rivers' proposal to stabilize its finances, thereby
Load Concentration Analysis & Mitigation Plan, a copy of which was filed with Big Rivers' Response to PostHearing Request for Information No. 4.
7 Hearing Testimony of Ralph It. Mabey, ian. 8, 2014, Tr. 1511'48" ("Mabey Hearing Testimony").
'
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enabling it to work toward future rate reductions, is the only workable solution proposed by any

2 party to this proceeding, and contrary to the Opposing Intervenors' suggestions that Big Rivers
3

has not tried to find a "creative solution" to its circumstances, the multifaceted strategy of the

4 Mitigation Plan is starting to work. 8 This cannot effectively continue, however, in the face of
5

constant regulatory proceedings where intervenors continually adopt positions that will lead to

6 the ruination of Big Rivers and the abandonment of the benefits it will bring its Members. Big
7 Rivers needs time to pursue its mitigation strategies, and — because there are many factors that
8 can influence how the specific nature, magnitude, and term of any successes translate into
9 potential rate reductions to the Members — it needs latitude to control the return of Mitigation
10 Plan successes to the Members.
11

As a not-for-profit electric cooperative, Big Rivers has no operational incentive other

12

than to benefit its Members, and its every plan and action serve that goal. It has streamlined its

13

expenses; it has identified a multitude of load replacement targets; and it will be able to leverage

14 the Wilson and Coleman generating stations for the benefit of its Members. But it needs the
15

relief sought in this proceeding to have the time necessary to pursue its mitigation strategies.

16 Consequently, and for all the reasons detailed in this brief and throughout this proceeding, Big
17 Rivers respectfully requests that the Commission grant the relief summarized below.
18
19

20

II.

Summary of fig Riven' Requests for Relief.

Big Rivers requests 9 that the Commission issue an order accomplishing the following:

Hearing Testimony of Robert W. Berry, Jan. 8, 2014, Tr. 17:30'05" ("Deny Hearing Testimony") (citing
replacement load of 92 MW due to native load growth and recent bilateral sales); id at Tr. 17:34'25"
(acknowledging that the Wilson Station is near the "break-even point" economically, at which point it will be
profitable to run).
See Big Rivers Electric Corporation's Application for a General Adjustment in Rates, P.S.C. Case No. 2013-00199
(the "Application"), pp. 4-5 (June 28, 2013).

4

1

1. Approve the tariff revisions and associated rate adjustments described in Tabs 4 and 5 of

2

Big Rivers' Application, as adjusted by the revised exhibits attached to the Rebuttal

3

Testimony of Mr. John Wolfram, Big Rivers' rate consultant °

4
5
6
7
8

2. Approve the costs Big Rivers incurs in this case and grant authority to amortize those
costs over 36 months; I I
3. Grant authority to recover certain severance costs and amortize them over a period of 60
months; 12
4. Approve Big Rivers' 2012 depreciation study and grant authority to implement the

9

depreciation rates contained in that study on the first day of the month, either coincident

10

with or following the effective date of the new tariff rates in this case as ordered by this

11

Commission; 13

12
13

5. Approve Big Rivers' proposal to apply any transmission revenues to the Economic
Reserve fund; 14

14

6. Deny all adjustments proposed by the Opposing Intervenors; 15 and

15

7. Grant Big Rivers all other relief to which it may appear entitled.

16

III.

17

Legal Standard.

Kentucky law permits Big Rivers to "receive fair, just and reasonable rates for the

18 services rendered or to be rendered by it to any person." I6 As Kentucky courts have explained,
19

"there is no litmus test for establishing fair, just and reasonable rates, and there is no single

16 See Rebuttal Testimony of John Wolfram (Dec. 17, 2013) ("Wolfram Rebuttal Testimony") (attaching revised
exhibits).
II See Section XV.
12 See Section XVI.
13 See Section XIII.
14 See Section XII.F.
13 See Section XVIII.
16 KRS 278.030(1).

5
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prescribed method for accomplishing that goal." I2 Rather, in order to "fairly balance the

2

conflicting interests of the producer of electricity and the consumer," 19 Kentucky follows the rule

3 set forth by the U.S. Supreme Court in Federal Power Commission v. Hope Natural Gas
4

Company, 320 U.S. 591 (1944). Hope made clear that, "[u]nder the statutory standard of 'just

5

and reasonable' it is the result reached not the method employed which is controlling." I9

6

The Hope doctrine gives the Commission "broad discretion in [the] factors to be

7 considered in rate-making." 29 Contrary to the arguments advanced by many ratepayers over the
8 years, the Commission "is simply not shackled to a mechanical application of the used and useful
9 standard."2I Instead, the Commission may consider a utility's "history and development," "debt
10

retirement," "operating cost," and need to maintain "excess capacity in order to insure

11

continuation of adequate service during periods of high demand and some potential for future

12 growth and expansion." 22 The Commission may also consider whether the utility's "expansion
13

investments were prudently or imprudently made," and "whether a particular utility is investor

14

owned or a cooperative operation."23 This final consideration is required in part because, as

15 explained by Mr. Mark A. Bailey, Big Rivers' Chief Executive Officer, a cooperative's
16

"Members are [its] owners." 24 Consequently, the not-for-profit corporate structure of an electric

"Kentucky Indus. Util Customers, Inc. v. Kentucky Utils. Co., 983 S.W.2d 493 (Ky. 1998). See also NationalSouthwire Aluminum Co. v. Big Rivers Electric Corp., 785 S.W.2d 503 (Ky. Ct. App. 1990).
" National-Southwire, 785 S.W.2d at 510.
" Fed Power Comm 'n v. Hope Natural Gas Co., 320 U.S. 591, 602 (1944). This results-oriented approach has
been reaffirmed several times. See, e.g., Fed Power Comm 'n v. Memphis Light, Gas & Water Division, 411 U.S.
458, 474 (1973) ("Winder Hope Natural Gas rates are 'just and reasonable' only if consumer interests are protected
and if the financial health of the pipeline in our economic system remains strong");." Colorado Interstate Gas Co. v.
Fed Power Comm 'n, 324 U.S. 581, 605 (1945) (adopting and applying "end result" test); Permian Basin Area Rate
Cases, 390 U.S. 747 (1968) (ratemaker must ensure that individual components of ratemaking decision "do not

together produce arbitrary or unreasonable consequences").
20 National-Southwire, 785 S.W.2d at 512-13.
21 tri at 512.
n Id at 512.
'Id. at 512.
24 Rebuttal Testimony of Mark A. Bailey, p.9:13 (Dec. 17, 2013) ("Bailey Rebuttal Testimony").
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cooperative reinforces its objective "to safely deliver low-cost, reliable wholesale power

2 consistent with sound business practices and prudent management." 25
3

The Hope Court also identified "the financial integrity of the company whose rates are

4 being regulated" as one of the major factors to be considered in ratemaking. 26 Indeed, the

5

Commission has recently argued that "[r]emaining financially viable would appear to be the very

6 purpose of having 'fair, just, and reasonable rates." 21 The United States Supreme Court has also

7

suggested that rates "threatening [a utility's] 'financial integrity" are considered to be "so unjust

8

as to be confiscatory."28 Confiscatory rates are an unconstitutional taking under the Fifth

9 Atnendment. 29
10

More specifically, a utility's rates must provide "enough revenue not only for operating

11

expenses but also for the capital costs of the business." 30 This substantive consideration of a

12

utility's "financial integrity" has been repeatedly reaffirmed. 3I Its roots lie in the longstanding

"Id at p. 9:14-16.
26 Hope, 320 U.S. at 603.
27 Reply Brief for the Kentucky Public Service Commission, Ky. Supreme Court Case No. 2009-SC-000134 (Dec.
15, 2009). See PSC v. Commonwealth ex rel. Conway, 324 S.W.3d 373 (Ky. 2010) (remanding to trial court with
directions to reinstate the PSC orders at issue).
22 Verizon Communs., Inc. v. Fed Commun. Comm 'n, 535 U.S. 467,524 (2002) (quoting Duquesne Light Co v.
Barasch, 488 U.S. 299, 307, 312 (1989)). See also Public Service Commission of Kentucky v. Dewitt Water District,
720 S.W.2d 725, 730 (Ky. 1986) ("Unreasonable has been construed in a rate-making sense to be the equivalent of
confiscatory. This Court has equated an unjust and unreasonable rate to confiscation of utility property. We have
declared that rates established by a regulatory agency must enable the utility to operate successfully and maintain its
financial integrity in order to meet the just and reasonable nonconfiscatory tests.");
29 Duquesne Light Ca, 488 U.S. at 307-8 ("The guiding principle has been that the Constitution protects utilities
from being limited to a charge for their property serving the public which is so 'unjust' as to be confiscatory.")
(citing Covington & Lexington Turnpike Road Co. v. Sandford, 164 U.S. 578, 597 (1896) (A rate is too low if it is
"so unjust as to destroy the value of Ethel property for all the purposes for which it was acquired," and in so doing
"practically deprive[s] the owner of property without due process of law")). See also Fed Power Comm 'n v.
Natural Gas Pipeline Co., 315 U.S. 575, 585 (1942) ("By long standing usage in the field of rate regulation, the
'lowest reasonable rate' is one which is not confiscatory in the constitutional sense.").
3° Hope, 320 U.S. at 603.
31 See, e.g., Permian Basin, 390 U.S. at 792 (factfinder "must determine" if rate will allow utility to "maintain
financial integrity" and "attract necessary capital"); Jersey Central Power & Light Co. v. Fed Energy Regulatory
Comm 'n ("Jersey Central HI"), 810 F.2d 1168, 1175 (D.C. Cir. 1987) (superseded by statute in the context of the
Telecommunications Act) (Hope makes clear that utilities have "an interest in maintaining access to capital markets,
the ability to pay dividends, and general financial integrity" that must be considered in ratemaking even if the utility
"is not clearly headed for bankruptcy"). In Jersey Central III, the court distinguished a previous decision on the
grounds that the party in the previous case "never alleged that its financial integrity and its ability to maintain access

7
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principle that a "return should be reasonably sufficient to assure confidence in the financial

2 soundness of the utility, and should be adequate, under efficient and economical management, to
3

maintain its credit and enable it to raise the money necessary for the proper discharge of its

4

public duties."32

5

Consequently, when setting rates that are fair, just, and reasonable, the Commission must

6

ensure that the resulting rates will, among other things, "enable the utility to operate

7

successfully, to maintain its financial integrity, [and] to attract capital." 33 For the reasons stated

8 below, the rates Big Rivers proposes in this case are fair, just, and reasonable and should be
9 approved by the Commission.
10

IV.

Factual Background.

11

A.

Big Rivers Before and After the Unwind Transaction.

12

The Commission has recognized34 that Big Rivers' operations and ratemaking have long

13

been uniquely complicated 35 by the volatility of the aluminum smelting industry,36 which (until

14 very recently) comprised approximately two-thirds of the native demand on Big Rivers'

to capital markets depends upon the rate it was requesting. Id. at 1172 (distinguishing NEPCO Municipal Rate
Comm 'n v. FERC, 668 F.2d 1327 (D.C. Cir. 1981), cert. denied sub nom. New England Power Co. v. FERC, 457
U.S. 1117 (1982)).
32 Bluefield Waterworks, 262 U.S. 679.
33 Commonwealth ex rel Stephens v. South Central Bell Telephone Co., 545 S.W.2d 927, 930-31 (Ky. 1976);
National-Southwire, 785 S.W.2d at 512.
In the Matter of Big Rivers Elec. Corp. 's Notice of Changes in Rates and Tariffs for Wholesale Elec. Service and
of a Financial Workout Plan (the "1986 Rate Case"), P.S.C. Case No. 9613, Order, •13-14 (March 17, 1987) (the
34

"9613 Order") (acknowledging the ratemaking complications associated with "the fortunes of [Big Rivers') major
customers, the aluminum companies," and recognizing that a previous downturn in the aluminum market put Big
Rivers in a "nightmarish position.").
"Bailey Rebuttal Testimony at pp. 4:24-5:1 (Big Rivers "to the best of my knowledge—is the only electric G&T in
the country to simultaneously serve two aluminum smelters").
36 This volatility is due in part to the fact that aluminum is sold at prices dictated by global market forces, and the
Smelters assert that they have no ability to influence the price at which they sell the aluminum they produce. In the
Matter of? Application of Big Rivers for a General Adjustment in Rates (the "2011 Rate Case"), Order, P.S.C. Case
No. 2011-00036, '38 (Nov. 17, 2011) (the "2011 Rate Case Order"). Volatility in the aluminum market is not a new
development. As Just one example described by the Commission, "aluminum prices took an unexpectedly deep and
prolonged drop" in 1982 to 1983, "returned to normal" by late 1983, then "again sharply declined in 1984." 9613
Order at '7-8.

8

1

system." Because of this volatility, the Smelters have historically vacillated between demanding

2 insulation from the wholesale energy market and demanding rates more closely tied to the
3

wholesale energy market." In 1998, Big Rivers leased its generating assets to third parties," and

4 the Smelters were carved out of Big Rivers' all-requirements obligation to Kenergy, which
5 serves both Smelters. 40 The Smelters agreed to purchase 70% of their power from LG&E
6 Energy Marketing at "fixed prices" and 30% from Kenergy through the wholesale market. °
7 These market power purchases were to increase to 100 percent by 2011, 42 but by 2007 the
8 Smelters asserted that they could not stay in business if they had to pay market-based prices as
9 required by the 1998 agreements. ° This concern was one of the primary drivers of the 2009
10 "Unwind Transaction," in which the Commission insulated the Smelters from the wholesale
11

energy market "in an effort to avoid the potential of an economic disaster for western Kentucky

12 if Century and Alcan were to close due to high market-based power prices?'"

"Bailey Rebuttal Testimony at p.4:21-22 (describing the Smelters as "two customers who comprise approximately
two-thirds of the total native demand on" Big Riven' system).
"See, e.g., In the Matter of Big Rivers Elec. Corp.'s Notice of Changes in Its Rates for Electricity Sold to Member
Cooperatives, Order, P.S.C. Case No. 9163 (May 6, 1985) (encouraging Big Riven and the Smelters to negotiate a
Smelter rate based on the prevailing market price of aluminum); 9613 Order at "44 (ordering Big Rivers and the
smelters to "negotiate a flexible rate plan that recognizes the cyclical nature of the [aluminum] industry"); In the
Matter of An Investigation of Big Rivers Elec. Corp.'s Rates for Wholesale Elec. Service, Order, P.S.C. Case No.
9885, "32 (Aug. 10, 1987) (approving "workout plan" that implemented rates for the Smelters "that vary with the
market price of aluminum"); In the Matter of National-Southwire Alum. Co. v. Big Rivers Elec. Corp. et at,
Complaint, P.S.C. Case No. 89-376 (in which one of the Smelters filed a complaint seeking insulation from
aluminum-market-based pricing); National-Southwire Alum. Co., Order, P.S.C. Case No. 89-376 (March 23, 1990)
(accepting a settlement that added a balancing account to the Smelter rate mechanism that had the effect of reducing
the Smelters' rates).
39 1n the Matter of the Applications of Big Rivers Elec. Corp. for: (I) Approval of Wholesale TariffAdditions for Big
Rivers Elec. Corp., (2) Approval of Transactions, (3) Approval to Issue Evidences ofindebtedness, and (4) Approval
ofAmendments to Contracts; and of E.ON U.S.. LLC, Western Kentucky Energy Corp. and LG&E Energy
Marketing, Inc. for Approval of Transactions, Order, P.S.C. Case No. 2007-00455, •6 (March 6, 2009) (the
"Unwind Order).
4° Berry Hearing Testimony, Jan. 8, 2014, Tr. 21:07'05"; Id at Tr. 21:09'15" (carve-out of the Smelters was part of
Big Rivers' 1998 bankruptcy proceedings).
13 Unwind Order at •6.
42 Id at *6.
43 Id. at •14; 535 Rate Case, Order, •I6-17 (October 29, 2013) (the "535 Rate Case Order").
"Id at •17. See also Unwind Order at "14-18.
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In the Unwind Transaction, Big Rivers took back operational responsibility of its

2 generating fleet, 45 a development the Commission "applaud[ed]
3

74° In addition, third parties

contributed significant funds to Big Rivers and the Smelters, improving Big Rivers' ability to

4 borrow money on a long-term secured basis.'" Finally, Big Rivers, Kenergy, the Commission,
5

and the Smelters worked together to create a series of special contracts (the "Smelter

6 Agreements") designed to provide the Smelters "with a long-term supply of power priced at
7 below market prices." 48
8

The Commission acknowledged and explored certain risks of the Unwind Transaction-

9 especially the "worst-case scenario" that the Smelters might permanently close their operations
10 even with preferential pricine—and "proceeded very cautiously and deliberately" in the
11

proceeding. 5° The Unwind Transaction included important provisions to mitigate those potential

12

risks, including limitations on the Smelters' ability to terminate the Smelter Agreements prior to

13

Big Rivers completing construction of transmission improvements designed to increase Big

14 Rivers' power export capability, the establishment of "a Transition Reserve to be used as an
15

emergency fund to offset the loss of revenue should one or both Smelters close until alternative

16 buyers are found for the power," 51 and the establishment of a second reserve fund to offset future
17 wholesale power cost increases for the Rural and Large Industrial customer classes. Even with
18 those protective measures in place, the Commission determined that due to the projected rate
19 increases to the Rural customer class, the Unwind Transaction would not be fair, just, and
Id at *6-9.
In the Matter of Application of Big Rivers for a General Adjustment in Rates, Order, P.S.C. Case No. 200900040, *I-2 (Aug. 14, 2009) (in which the Commission "applauds Big Rivers' successful efforts to regain operating
control of its generating facilities").
Unwind Order at *22 (financial contribution improved Big Riven' equity and credit rating, thereby increasing its
access to capital markets).
" Id. at •15.
"Ii at*18.
"Ii
51 Id at•11-12.
45

4'

°
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reasonable without a third reserve fund to further offset those future rate increases. 52 With the

2 addition of this third reserve fund, the Commission found that it was reasonable to anticipate that
3 the Unwind Transaction would "produce very significant benefits for Big Rivers, the Smelters,
4 and non-Smelter customers." 53 Furthermore, as the Commission recognized: the Unwind
5 Transaction was "fully supported by Century and Alcan ... [and] was not opposed by KIUC,
6 which was an intervenor....."54 And although opposed by the Attorney General, "no appeal
7 was filed in response to the Commission's Order approving the transaction." 55
8

The Unwind Transaction led to significant benefits, including restoring Big Rivers'

9 control of its generating assets, enabling Big Rivers to "access capital markets when necessary to
10

do so, such as to refinance existing high-interest rate pollution control bonds and to fund future

11

upgrades and replacements of existing facilities," and making a "long-term supply of power ...

12 available for the Smelters at prices below those in the market [which] should allow the Smelters
13 to maintain their operations in western Kentucky; preserve hundreds of good-paying jobs; and
14 avoid an erosion of the tax base, which would be devastating to area school districts and local
15 and state govemments." 56 Unfortunately, "neither Big Rivers, the smelters, KIUC, nor the
16 Commission was able to anticipate in 2009 that the economic recession that had started in 2008
17 would not now be behind us, that worldwide aluminum prices would still be depressed, or that
18 vast quantities of shale gas would now be sold at prices that allow market power to be priced
19 lower than Big Rivers' rates under the Smelter Agreements." 57

Id at '25-26.
Id at *22.
54 535 Rate Case Order at *17.
55 Id at *17.
56 Unwind Order at *18.
57 535 Rate Case Order at •18.
57

53
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These market conditions caused a significant and unpredictable downturn in the

2 wholesale power market, which had a corresponding impact on Big Rivers' off-system sales
3

revenues." As a not-for-profit cooperative, Big Rivers' off-system sales revenues offset

4 revenues that would otherwise need to come from ratepayers, and Big Rivers' participation in the
5 off-system market has allowed it to have some of the lowest rates in the country. The
6 deteriorating wholesale power market negatively impacted Big Rivers' ability to offset Member
7

rates with off-system sales revenues, and, ultimately, led Big Rivers to seek rate relief in the

8 2011 Rate Case. 59 The Commission awarded partial rate relief in that case, which left Big Rivers
9 with insufficient revenue and forced Big Rivers to take significant steps to maintain compliance
10 with its loan covenants, including continuing to defer maintenance outages. 69
11

B.

12

The deteriorating market conditions after the Unwind Transaction also negatively

The Smelters Terminate Their 2009 Retail Agreements.

13 impacted the Smelters, which requested even more preferential treatment from the Commission.
14

In the 2011 Rate Case, "[t]he Smelters expressed deep concern that their economic viability

15

[would] be jeopardized as the price they pay for electricity continues to rise."' The

16

Commission, while "highly sympathetic," declined to extend additional rate relief to the

17

Smelters.62 In early 2012, the Smelters met with state officials to apprise them of its financial

18

concerns.63 Multi-lateral discussions involving Big Rivers, Kenergy, the Smelters, and state

19 officials proved fruitless in part because Century did not provide the information necessary to

"2011 Rate Case Order at •12; 535 Rate Case Order at *18.
59 2011 Rate Case Order at *3 ("Big Riven' application in this proceeding indicates that lower-than-projected offsystem sales revenues are a primary reason for having filed for a rate increase prior to the 2016 date as projected at
the time of the Unwind proceeding.").
6° Hearing Testimony of Mark A. Bailey, Jan. 7, 2014, Tr. 16:51'28" ("Bailey Hearing Testimony").
61 2011 Rate Case Order at *38.
62 1d. at *40.
63 See Bailey Hearing Testimony, Jan. 7, 2014, Tr. 12:16'12".
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validate its demand for $150 million in rate relief." During the negotiations, Big Rivers

2 proposed the maximum amount of rate relief it could reasonably offer given its contractual and
3

regulatory obligations, 65 including an offer to put the Smelters on cost-based rates. 66 The

4

Smelters rejected this offer. °

5

Despite Big Rivers taking every reasonable action it could to avoid an adverse outcome,"

6 the Hawesville Smelter notified Big Rivers on August 20, 2012, that it was terminating its 2009
7 Retail Service Agreement approved in the Unwind Transaction. ° Following the Hawesville
8

Smelter's termination, the Sebree Smelter attempted to negotiate lower rates, and Big Rivers

9 worked to find a solution that would shield the Sebree Smelter from the rate increase in a manner
10 that was fair to Big Rivers' Members." Big Rivers proposed rates for the Sebree Smelter around
11

$49-50/MWh, but the Sebree Smelter rejected these rates and requested to be served at

12 $43/MWh. 71 After careful consideration, Big Rivers determined that entering into such a
13 transaction would place undue and unfair burdens and risks on the other retail customers of Big
14 Rivers' Members."

"Bailey Hearing Testimony, Jan. 7, 2014, Tr. 12:16'40". Throughout this process, Big Rivers' Board of Directors
was advised on a regular basis on the Smelters' statements and activities. Id. at Tr. 13:50'53".
65 Id. at Tr. 12:18'33". See also Big Rivers' Response to Item No. 75 of KlUC's First Data Requests.
66 Bailey Hearing Testimony, Jan. 7, 2014, Tr. 12:19'52".
67 1d. at Tr. 12:20'00".
"Id. at Tr. 13:44'38". See also Id. at 17:09'37" (testifying that Big Rivers wanted the Smelters to stay on its
system, as evidenced by the extensive negotiations and the numerous offers for fair rate relief Big Rivers extended
to the Smelters).
69 See Big Rivers' Response to Item No. 31 of the Attorney General's First Data Requests (providing notice of
termination letter). The Hawesville Smelter's contract termination was made pursuant to Section 7.3.1 of the
agreement, pursuant to which the Hawesville Smelter represented and warranted to Big Rivers and Kenergy that that
it "made a business judgment in good faith to terminate and cease all aluminum smelting at the Hawesville smelter.
. . ." (Id)
70 Bailey Hearing Testimony, Jan. 7, 2014, Tr. 10:42'00"; 12:20'48".
"Id. at Tr. 12:20'55".
72 Id. at Tr. 12:20'02" ("After the Century termination notice in the September timeframe ... we had been
communicating with Alcan because they and Century had different views on what their wants were, and whether
market[-based pricing] might work, or whether market[-based pricing] wouldn't work. And so we communicated
with Alcan at that point to see if there might be some arrangement that could be done with them since they had a
little different view. And we again showed them what their rates would be under the forecasted filings that would be
necessary after the Century departure. We talked with them about shielding them from the Century increase which

13

1

At the $43/MWh price point for both Smelters, Big Rivers would have had to recover

2 approximately $125 million in revenue from its Members," more than it has sought in this
3 proceeding and the 535 Rate Case combined. 74 Just as troubling, the deal would have committed
4

Big Rivers' resources to serving the Smelters at a subsidized rate, limiting Big Rivers' ability to

5 mitigate any rate increases while simultaneously providing no guarantee that the Sebree Smelter
6 would stay on Big Rivers' system or not demand further rate concessions."
7

Consequently, Big Rivers rejected the offer. In spite of Big Rivers' negotiating efforts,

8 which continued all the way up to the notice of the contract termination, 76 the Sebree Smelter
9

notified Big Rivers on January 31, 2013, that it was terminating its 2009 Retail Service

10 Agreement. 77
11

It is difficult to overstate the impact of the Smelters' contract terminations. As Mr.

12 Bailey explains, "[t]he smelters contributed approximately $360 million ($205 million from
13

Century [Hawesville Smelter] and $155 million from Alcan [Sebree Smelter]) in revenues to Big

14

Rivers in 2012."78 This has led to a difficult transition period, but Big Rivers has worked

15

diligently to protect its Members from the effects of the contract terminations, and with adequate

left them with power at about [5149[/MWh] or [S150[/MWh], as it turned out it was [around $48/MWh] after the
year was over, what they actually paid. And it was on a one•time basis, shield them from that. That didn't work for
them, they came back with a [S]43[/MWh] counter that we heard mentioned yesterday and at other times. But at
that point in time, the increase we would have needed to deal with that [$143[NWh] offer would have put us up in
the range of [51125 million total, which was where we were to begin with. So obviously that did not work for us.
We were continuing to have dialogue, as was indicated in some of the correspondence from Alcan, right up almost
until the time of the termination notice . ."). See also Big Rivers' Response to Item No. 75 of KlUC's First Data
Request.
73 Bailey Hearing Testimony, Jan. 7, 2014, Tr. 17:10'30".
74 M. at Tr. 17:11'16".
"Id at Tr. 1710'39".
76 1d. at Tr. 12:21'37".
"See Big Rivers' Response to Item No. 31 of the Attorney General's First Data Requests (providing notice of
termination letter). The Sebree Smelter's contract termination was made pursuant to Section 7.3.1 of the agreement,
pursuant to which the Sebree Smelter represented and warranted to Big Rivers and Kenergy that that it "made a
business Judgment in good faith to terminate and cease all aluminum smelting at the Sebree smelter. ...." (Id)
" Bailey Rebuttal Testimony at p. 6:1-3.
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rate relief, it is confident about its future ability to continue providing safe, reliable, and

2 affordable electric service to its Members and their retail customers."
3

C.

4

Meanwhile, Big Rivers' management had begun to formalize its existing strategy to

5

Big Riven Responds to the Smelter Retail Agreements Terminations.

mitigate the risks the Smelter terminations would pose. This strategy included negotiating better

6 terms with creditors and implementing the Mitigation Plan, pursuant to which Big Rivers would
7

8
9

cut costs, seek necessary rate relief, and secure replacement load s° or increase off-system sales.
1.

Big Riven Negotiates with Its Creditors.

In light of these developments, Big Rivers negotiated with its creditors to refinance

10

millions of dollars of debt to improve its financial situation. 8I Through these refinancings, Big

11

Rivers was able to extend maturity dates, 82 lower interest rates, 83 and reduce the number of

12 events that would constitute default. 84 In a later case, the Commission also enabled Big Rivers to
13

amend its CFC revolver to extend the maturity date, collateralize the loan, and establish fewer

14 events of default. 85 These refinancings were of tremendous benefit to Big Rivers and its

7° Direct Testimony of Mark A. Bailey, Application Tab 60, p. 6:15-16 (June 28, 2013) ("Bailey Direct Testimony")

("although Big Rivers is in a difficult transition period, if it can secure the needed rate relief, Big Rivers will be
well-positioned for the future").
8° "Replacement load" includes any revenue-producing native and external load. Bailey Hearing Testimony, Jan. 7,
2014, Tr. 12:08'15".
"See In the Matter of Application of Big Rivers Electric Corporation for Approval to Issue Evidences of
Indebtedness, Order, P.S.C. Case No. 2012-00119 (May 25, 2012); In the Matter of Application of Big Rivers Elec.
Corp. for Approval to Issue Evidences of Indebtedness (the "2012 Refinancing Case"), Order, P.S.C. Case No. 2012-

00492 (March 26, 2013) (the "2012 Refinancing Case Order").
12 2012 Refinancing Case Order at 1 5 ("The transactions described herein would increase Big Riven' liabilities by
$139,381,389 while, at the same time, would reduce Big Rivers' annual interest expense by $1,421,349 for nine
years and extend the length of its financings by 11 years.").
" Id. at '4 ("The financings are expected to be at an all-in interest rate that is below the rate of the existing RUS
Note.").
"Id. at '6 ("The revised Section 9.06 [of the CoBank Secured Credit Agreement], which will be included in the
executed version of the CoBank Secured Credit Agreement, clarifies that it is not an Event of Default if a Smelter
contract expires by its own terms or is terminated pursuant to a notice of Smelter plant closure").
13 See In the Matter of Application of Big Rivers Electric Corporation for Approval to Issue Evidences of
Indebtedness, P.S.C. Case No. 2013-00125 (the "2013 Refinancing Case"), Order of July 15, 2013 (the "2013

Refinancing Case Order"), '3-4.
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Members even though they did not involve creditors writing down debt principal, and they were

2 accomplished because a principal reduction was not requested. 86
3
4

2.

Big Riven Implements Its Mitigation Plan.

When Big Rivers received the Hawesville Smelter's termination notice, it immediately

5 began to implement its Mitigation Plan. 87 That plan consists of several steps."
6

First, the Mitigation Plan calls for Big Rivers to address its immediate revenue

7 deficiencies by seeking rate relief from the Commission. In response to the Hawesville Smelter
8

contract termination, Big Rivers filed the 535 Rate Case (discussed in the next subsection),

9 requesting that its proposed rates be established by August 20, 2013, the effective termination
10 date of the Hawesville Smelter service contract. 89 In response to the Sebree Smelter contract
11

termination, Big Rivers filed the present case, requesting that its proposed rates be established by

12 January 31, 2014, the effective termination date of the Sebree Smelter service contract. %
13

Second, the Mitigation Plan calls for Big Rivers to "market all excess power when the

14 market price is greater than marginal generation cost." 91 Big Rivers has evaluated the off-system
15

sales market, and it anticipates that this will become an effective mitigation measure within the

16 next few years as wholesale energy prices further recover from their current depressed status. 92
17

Third, the Mitigation Plan calls for Big Rivers to "reduce costs and scale-back [its]

18

operations so that [it is] operating as leanly as possible while still satisfying [its] debt obligations,

"Rebuttal Testimony of Billie J. Richert, p. 10:15-16 (Dec. 17, 2013) ("Richert Rebuttal Testimony").
"Rebuttal Testimony of Robert W. Berry, p.5:6-8 (Dec. 17, 2013) ("Berry Rebuttal Testimony").
"Direct Testimony of Robert W. Berry, Application Tab 63, p. 10:4-6 (June 28, 2013) ("Beny Direct Testimony").
See also Berry Rebuttal Testimony, p. 7:18-21 (Mitigation Plan includes "the rate increase requested in this
proceeding, increased marketing of power (both on short-term and long-term bases), marketing of generation assets,
economic development, and reduction of generation-related costs").
"Bailey Rebuttal Testimony at p. 5:1-3. See also generally Application, Case No. 2012-00535.
9° Bailey Rebuttal Testimony at p. 5:3-5. See also generally Application, Case No. 2013-00199.
91 Berry Direct Testimony at p. 10:12-16. See also Hearing Testimony of John Wolfram, Jan. 9, 2014, Tr. 14:00'42"
("Wolfram Hearing Testimony") ("[W]hen it's economical to return the plants to service, Big Riven will do so.").
92 Berry Direct Testimony at p. 10:12-16; Berry Rebuttal Testimony at p. 8:1-3, p.9:6-19.
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prudently operating and maintaining [its] generation fleet, and planning for the future." 93 This

2 includes idling the Wilson and Coleman Stations (together, the "Stations") "when the market
3

price does not support the cost of generating." 94 These efforts are expected to result in

4

"approximately [$238.5] million dollars of cost reduction to help mitigate the impact of these

5

rate adjustments ...."95

6

Fourth, the Mitigation Plan calls for Big Rivers to "evaluate options to execute forward

7 bilateral sales agreements with counterparties, enter into wholesale power contracts, and/or
8 participate in capacity markets." 96 This step includes pursuing economic development

9

opportunities,97 responding to requests for proposals from other utilities, and exploring other

10 power marketing opportunities with third parties." As discussed in Section VIII.B, Big Rivers
11 has already secured 92 MW of replacement load."
12
13

Fifth, Big Rivers has explored the possibility of selling or leasing generating units and
"would be willing to pursue such an option should it prove beneficial to Big Rivers and its

14 members."'" While Big Rivers would of course consider any legitimate offer it received,'" as
15

discussed in Section XVIII.C, Big Rivers is not willing to scuttle long-term assets in a knee-jerk

Bailey Rebuttal Testimony at p.6:10-13.
Berry Direct Testimony at p. 10:17-20.
95 Bailey Rebuttal Testimony at pp. 6:16-7:4 ("$136.6 million of cost reduction was reflected in Case No. 201200535, and [$102.1] million dollars of additional cost reduction is now reflected in the present case."). See Bailey
Hearing Testimony, January 7, 2014, Tr. 10:29'13" (updating cost reduction figures).
" Berry Direct Testimony at p. 11:1-16.
" See Hearing Testimony of Lindsay N. Barron, Jan. 9, 2014, Tr. 9:38'20" ("Barron Hearing Testimony") ("We
have actually had several meetings, several conversations with economic development groups within the footprint.
We work with those folks on an ongoing basis and have always worked with those folks to try to MEI new load to
the territory. We support our Members in their economic development efforts. We actually met with the state
economic development cabinet .... We discussed with them our proposed economic development incentive rate,
and let them know kind of what we thought we had to offer and let them know that we were certainly interested and
willing to work with them in any way we could.").
91 Berry Direct Testimony at p. 11:1-16.
99 Berry Hearing Testimony, Jan. 8, 2014, Tr. 17:30'05".
I® Berry Direct Testimony at p. 11:12-16; Bailey Hearing Testimony, Jan. 7, 2014, 15:37'29".
111 See id at Tr. 15:41'50" (affirming that an offer for sale of a plant below book value would be analyzed to
determine if it was in the best interests of the ratepayers if the price merited that discussion).
93

94
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reaction to the Smelter contract terminations when doing so would jeopardize Big Rivers'

2

financial integrity.

3

From a broad perspective, "the Mitigation Plan does not assume the success of any one

4

element; rather, it outlines multiple mitigation strategies simultaneously" in order to allow Big

5

Riven "the flexibility to respond to changing conditions" for the benefit of its Members. 1°2 In

6 other words, "Big Rivers is not staking its long-term viability on the success of any element of
7

the Mitigation Plan" except rate relief. 103

8
9

3.

10
11

The Commission Grants Big Riven a Base Rate Increase of
$54,227,241 in the 535 Rate Case.

On October 29, 2013, the Commission issued its final order .'" in the 535 Rate Case,
which Big Rivers filed in response to the Hawesville Smelter contract termination. The

12 Commission granted Big Riven a base rate increase of $54,227,241 and found it "reasonable to
13

afford Big Rivers the time to pursue its mitigation strategies, including operational changes to

14

reduce costs, seeking to acquire replacement load, increasing off-system sales, and attempting to

15

sell or lease its generating facilities." I05 The Commission expressed concern about Big Riven'

16 current reserve margin and required Big Rivers to record certain depreciation expenses as a
17 regulatory asset; however, it also found that the volume of Big Rivers' current available capacity
18

"is not a result of any imprudent decisions by Big Rivers, but is a direct result of Big Rivers'

102

Berry
— Rebuttal Testimony at p. 7:15-21.

1°3

Id at p. 5:4.

1 " The Commission granted rehearing on the limited issue of "when the amount of SSR revenues [related to the
Coleman Station] was determined and known to Big Rivers and whether any such additional revenues should be
recognized in establishing Big Rivers' revenue requirement." 535 Rehearing Order at •6. As Mr. Bailey and Mr.
Berry testified in this proceeding, the Opposing Intervenors' concerns about the SSR revenue (both the timing of its
determination and its effect on revenues) are a simple misunderstanding. (See Bailey Rebuttal Testimony at pp.
14:17-15:18; Berry Rebuttal Testimony at pp. 25:1-27:8.) That rehearing is currently pending.
1 " 535 Rate Case Order at •19.
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actions to reacquire its generating facilities in an effort to keep the smelters operating in western

2

Kentucky. 9,106

3

D.

4
5

The New Smelter Transactions.
1.

6

The Commission Approves the Hawesville Smelter Transaction in
Case No. 2013-00221.

On June 12, 2013, Kenergy and Big Rivers jointly filed an application in Case No. 2013-

7 00221 for the Commission's approval of a series of contracts with Century related to the
8 Hawesville Smelter (the "Hawesville Smelter Transaction"). The Commission recognized that
9 the Hawesville Smelter Transaction was "an effort to preserve almost 700 direct jobs at the
10 Hawesville smelter," and that it was "designed to provide Century Kentucky an opportunity to
11

continue operating the Hawesville smelter, which will provide significant benefits to the western

12 Kentucky economy ...." 1 " The Commission then found that the Hawesville Smelter
13

Transaction is "reasonable and all of the agreements should be approved as filed." 08

14
15

2.

The Commission Approves the Sebree Smelter Transaction in Case
No. 2013-00413.

On November 19, 2013, Kenergy and Big Rivers jointly filed an application in Case No.

16

17 2013-00413 for the Commission's approval of a series of contracts with Century related to the
18

Sebree Smelter (the "Sebree Smelter Transaction"). The Sebree Smelter Transaction was closely

19 based on the Hawesville Smelter Transaction,'" and the central premise of the agreements was,

1"

id at •16, 19.

1"

In the Matter of Joint Application of Kenergv Corp. and Big Rivers Electric Corporation for Approval of
Contracts and for a Declaratory Order, Order at "26, P.S.C. Case No. 2013-00221 (August 14, 2013) (the "221

Order").
1 " 221 Order at '26. All of the variable and incremental fixed costs associated with serving the Hawesville Smelter
have been addressed in the agreements approved in the Hawesville Smelter Transaction, and those expected costs
have not been included in the new rates Big Rivers seeks to implement in this proceeding. Bailey Hearing
Testimony, Jan. 7, 2014, Tr, 10:51'18".
1 " In the Matter of Joint Application of Kenergv Corp. and Big Rivers Electric Corporation for Approval of
Contracts and for a Declaratory Order, Order at *17, P.S.C. Case No. 2013-00413 (January 30, 2013) (the "413

Order") ("Mph the exception of the Load Curtailment Agreement, the Century Sebree Transaction Agreements are

19
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similarly, to allow the Sebree Smelter to continue operating, retaining the facility's benefit to the

2 western Kentucky economy without imposing additional costs on Big Rivers' Members beyond
3 those necessitated by the termination of the 2009 Smelter Agreements. Similar to the
4 Commission's findings regarding the Hawesville Smelter Transaction, the Commission
5 recognized that the Sebree Smelter Transaction was "an effort to preserve almost 500 direct jobs
6 at the Sebree smelter" and that this transaction, too, was "designed to provide Century Sebree an
7

opportunity to continue operating the Sebree smelter, which will provide significant benefits to

8 the western Kentucky economy. ...."1 " The Commission then found that the Sebree Smelter
9 Transaction is "reasonable and all of the agreements should be approved as filed." The details
10 of the Sebree Smelter Transaction, though discussed briefly in Section XI, are not the subject of

11

this case, and, except as detailed in the Rebuttal Testimony of John Wolfram, approval of the

12

transaction does not change the rate relief Big Rivers needs in this case.'"

13
14
15

V.

Big Riven' Proposed Rates Are Fair, Just, and Reasonable.

Big Rivers' proposal in this proceeding is but an extension of the rate strategies

16 previously approved by the Commission in the 535 Rate Case. Big Rivers asks only that the
17 Commission continue its regulatory support. Big Rivers' proposal includes adjusting rates no
18

more than necessary,'" significant cost-cutting through the idling of generation assets, and a

19 reasonable plan for future rate mitigation. Most importantly, it provides the only reasonable path
20 toward providing ongoing benefits to Big Rivers' Members. The Opposing Intervenors'
substantially identical to the set of agreements we approved last year relating to the Century Hawesville smelter in
Case No. 2013-00221.").
" 413 Order at •17.
111 ki. at *17.
112 See Bailey Hearing Testimony, Jan. 7, 2014, Tr. 16:44'35".
113 Id. at Tr. 14:22'50" ("We are a member-owned not-for-profit, we want the rates to be as low as they can and be
adequately able to provide service. ... [Metre not looking for more money than we feel we need. We're trying to
be as accurate as we can be.").
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1

proposals, in contrast, would undermine Big Rivers' financial viability in pursuit of unrealistic

2 options, ultimately leading to bankruptcy and the reckless disposal of valuable assets at extreme
3 cost and risk for Big Rivers' Members, their retail customers, and all of western Kentucky. In
4 light of the unique circumstances presented in this proceeding, the Commission should exercise
5

its "broad discretion"" to approve Big Rivers' proposed $71,227,047 rate adjustment ! " as "fair,

6 just, and reasonable." 6
7

As explained by Mr. Bailey, Big Rivers is not trying to "pass the buck' from the smelter

8 contract terminations by recovering those lost revenues from the remaining customers ... 7 117
9

In fact, Big Rivers' requested revenue is dramatically less than the estimated $155 million of

10

revenue that it will not receive as a result of the Sebree Smelter's unilateral service contract

11

termination)" Mr. Bailey best describes Big Rivers' strategies and goals in this proceeding:

12
13
14
15
16
17
18
19
20
21
22
23
24

No one—Big Rivers included—wants electric rates to go up. Big
Rivers has a skilled and savvy management team that takes pride
in their service to our Members and their retail customers, and they
are working hard to help ensure that Big Rivers will not have to
adjust its rates any more than necessary. We are taking all
reasonable steps to reduce our costs, and we are actively pursuing
numerous rate mitigation strategies to help create long-term
benefits for our Members and their retail customers. This
proceeding is intended to simultaneously accomplish two equally
important objectives: (i) keep electric rates at a level that remains
fair, just, and reasonable; and (ii) protect the company's financial
integrity during this period of transition to a 'smelter-less'
system.'"

114 National-SoutMvire, 785 S.W.2d at 512-13 (recognizing the Commission's "broad discretion in [the) factors to be
considered in rate-making").
115 Wolfram Rebuttal Testimony at p.36:7-8.
116 See KRS 278.030(1) (permitting Big Rivers to "receive fair, just and reasonable rates for the services rendered or
to be rendered by it to any person."); Hope, 320 U.S. at 602 ("[u]nder the statutory standard of 'just and reasonable'
it is the result reached not the method employed which is controlling").
117
Bailey Rebuttal Testimony at p. 6:3-8.
" 8 Id. at p. 6:2-3.
1151 1d at pp. 3:19-4:3. See also Berry Direct Testimony at p. 23:18-20 (Big Rivers' proposed rates are carefully
calculated to provide "only the revenue it needs to continue to safely operate and maintain its plants prudently in the
future, maintain the value of its generating assets, and meet its financial covenants.").
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Big Rivers has kept its proposed rate adjustments to a minimum in part by reducing its costs by

2 more than $238 million to help mitigate the impact of these rate adjustments on its Members and
3

their retail customers. I20 Unfortunately this involves the reduction in over 180 positions, and in

4 fact, Big Rivers is the only company that is laying off employees as a result of the Smelter
5
6

contract terminations. I21
Big Rivers' proposed rate adjustment was developed through a sound process, and the

7 financial forecast and cost of service study on which Big Rivers relied are reasonable and
8

reliable. I22 The proposed rate adjustment is necessary for Big Rivers' financial viability. While

9 the requested TIER of 1.24 is "lower than Big Rivers needs for the long-term now that the
10 Century and Alcan contracts are terminated," I23 and lower than is typical for a generation and
II

transmission cooperative, I24 it will be sufficient for Big Rivers to "start the recovery process." I25

12

The resulting rates will place Big Rivers on stable financial footing, which will help

13

reassure the credit agencies, lenders, and potential counterparties for sales transactions that Big

14

Rivers will remain a viable operation. This, in turn, will permit Big Rivers to place its undivided

I " Bailey Rebuttal Testimony at p. 6:17-7:4 ("$136.6 million of cost reduction was reflected in Case No. 201200535, and [$102.11 million of additional cost reduction is now reflected in the present case."). See Bailey Hearing
Testimony, Jan. 7, 2014, Tr. 10:30'20" (providing revised figures for cost reduction).
121 Id. at Tr. 10:34'1 I ("We're the only business that has announced any employment reductions. . .").
In See Section XII (relating to Big Rivers' forecasting methodology) and Section XIV (relating to Big Rivers' cost
of service study).
I " Direct Testimony of Billie J. Richert, Application Tab 61, p. 11:8-9 (June 28, 2013) ("Richert Direct
Testimony"); see Direct Testimony of Daniel M. Walker, Application Tab 65, p. 14:20-23 (June 28, 2013) ("Walker
Direct Testimony").
124 Id at pp. 13:24-14:2 ("In order to attract capital in the capital markets and retain an investment grade rating, I
believe a G&T should set rates to earn, on a consistent basis, a TIER in the range of I.40x to I.60x."); Walker Direct
Testimony at Exhibit Walker-1 (showing TIER for other G&T cooperatives); Hearing Testimony of Daniel M.
Walker, Jan. 8, 2014, 16:53'55" ("Walker Hearing Testimony") (identifying East Kentucky Power Cooperative's
target TIER as 1.5); Walker Hearing Testimony, Jan. 8, 2014, Tr. 16:52'35" ("If you look at the other G&T's that
are rate-regulated, you've got Arkansas [Electric Cooperative Corporation] — their target TIER is 1.50. You've got
Chugach [Electric Association, Inc.] in Alaska ... 1.30.").
125 Walker Direct Testimony at p. 14:20-23 ("An authorized TIER of 1.24x with its current debt rating will not allow
Big Rivers to finance its capital needs at reasonable cost and terms and conditions in the capital markets. However,
a TIER at this level if earned on a consistent basis will start the recovery process."). Big Rivers is seeking to
maintain the 1.24 TIER in consideration of mitigating the impact of the proposed rate increase on member billings.
Richert Direct Testimony at p. 8:15-17.
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attention on fulfilling its mission, improving the business, and implementing the Mitigation Plan

2 discussed in Section VIII. Although the success of the load replacement elements of the
3

Mitigation Plan are not necessary for Big Rivers' ongoing financial viability, success in those

4 endeavors will enable Big Rivers to reduce its Members' rates in the future, thus mitigating the
5 future impact of the rate adjustment proposed in this proceeding.
6

In the recent 535 Rate Case—which addressed the Hawesville Smelter's service contract

7 termination—the Commission found it "reasonable to afford Big Rivers the time to pursue its
8

mitigation strategies, including operational changes to reduce costs, seeking to acquire

9

replacement load, increasing off-system sales, and attempting to sell or lease its generating

10

facilities." 126 In order for the Commission to maintain the course it established in the 535 Rate

11

Case and for Big Rivers to have the time to fulfill its Mitigation Plan, it is crucially important for

12

Big Rivers to recover the full adjustment it is seeking in this case, including recovering

13

depreciation expense for the Wilson Station in its rates. In the 535 Rate Case, the Commission

14 ordered Big Rivers to defer the Coleman Station depreciation expense. I27 In this proceeding, a
15

similar approach could prove disastrous because "deferring the Wilson Station depreciation

16 expense, which is approximately $21 million annually, would have a much greater impact on Big
17 Rivers' cash flow than deferring the Coleman Station depreciation expense of approximately $6
18

million."128 As discussed in Section VII. below, recovery of the Wilson Station depreciation

19 expense is necessary to ensure Big Rivers' ongoing financial viability, and the proposed recovery

126 535 Rate Case Order at •I9. See also Bailey Hearing Testimony, ian. 7, 2014, Tr. 16:20'02" ("I believe there's
been some efforts made to recharacterize this from a rate case to a resource planning case and some sort of
validation of the [Mitigation Plan]. It is a rate case, there will be plenty of opportunities to monitor how we're doing
going forward, and as the load mitigation is successful, to hopefully jointly work out how those revenues are
handled. I think we all have the same objective there.").
127 535 Rate Case Order at *30-33.
121 Richert Rebuttal Testimony at pp. 12:23-31:2.
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is consistent with both accounting standards and the principles underlying the Commission's

2 decision in the 535 Rate Case.
3

Likewise, it is crucially important for Big Rivers' rates to be set in this case on a 1.24

4 TIER. In the 535 Rate Case, the Commission allowed only a 1.20 TIER. While the lower TIER
5

did not threaten Big Rivers' survival in the short duration that the rates approved in that case

6 were in effect, a similar approach in this case could prove disastrous because, even with the full
7 rate relief sought, including a 1.24 TIER, Big Rivers projects that it will earn only a 1.11 TIER in
8

the test year. I29 The difference between the 1.11 TIER and a 1.10 margins for interest ratio

9 ("MFIR") for the test period is only about $633,000. 1 "
10
11

Big Rivers' "outlook remains hopeful" 131 despite the difficulty of the transition to a
system without the Smelters. The Commission should not reverse course and should continue to

12 afford Big Rivers time to fully implement its Mitigation Plan by approving Big Rivers' proposed
13

rates as fair, just, and reasonable.

14
15
16

VI. Granting Big Rivers' Proposed Rate Relief Would Signal the Regulatory Support
Critical to Big Riven' Ongoing Financial Viability.

Adoption of Big Rivers' proposed rates is necessary not only because it will meet Big

17

18

Rivers' revenue requirement, but also because it will signal the Commission's regulatory support

19 of Big Rivers—one of the most critical factors to preserving Big Rivers' ongoing financial
20

viability.
The Opposing Intervenors' approach to this proceeding is to ask the Commission to grant

21

22 rates that are intentionally insufficient for Big Rivers to satisfy its loan covenants based on

Richert Direct Testimony at pp. 7:22-8:1.
Id. at p. 8:8-10.
131 Bailey Rebuttal Testimony at p. 4:4-5.
129

1"
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nothing more than an unfounded hope that Big Rivers' creditors will cave to such financial arm

2 twisting. 132 Adopting that approach would leave Big Rivers with no real alternative except
3 bankruptcy. Although KIUC's and the AG's rate proposals are more straightforward in their
4

objectives, the Sierra Club's proposal has the same end result. Despite its inexplicable assertions

5

that the rates it proposes would be "sufficient to keep the Company afloat ...," Sierra Club

6 proposes rates intentionally designed to be less than Big Rivers needs to cover its operating
7 expenses, I33 which will clearly lead to banIcruptcy. 134 This approach misses the point.
8

Ensuring "fair, just, and reasonable" rates as required by law 135 is not simply a matter of

9 granting insufficient revenues and hoping that everything will work out in the end. Many factors
10 must be taken into consideration." 6 Big Rivers is transitioning its entire system to adapt to the
11

Smelters' unilateral contract terminations, and many non-parties—creditors, ratings agencies,

12 potential purchasers of market energy or generation assets, and more—are watching this
13 proceeding closely to determine if the Commission will support Big Rivers and its management
14 team. It is no exaggeration to say that the Commission's continued regulatory support is
15

necessary for Big Rivers' survival.'"

132 See, e.g., Direct Testimony of Frank Ackerman, p.5:17-29 (Oct. 29, 2013) ("Ackerman Direct Testimony")
(recommending a rate adjustment "sufficient to allow the Company to recalculate the costs and benefits of selling or
closing Wilson and Coleman, and to modify its plans accordingly"); Ed at p. 6:6-8 (Big Rivers should recover only
the "minimum necessary to pay its outstanding debts"); Direct Testimony of Larry W. Holloway, pp. 13:6-19:8
(Oct. 29, 2013) ("Holloway Direct Testimony') (describing Member Benefit Analysis, which purports to show that
the Commission should "simply offset the shortfall of benefits to cover the costs of Wilson and Coleman ownership
by adjusting Big Riven revenue requirements ... to bring the current negative net present values of Wilson and
Coleman ... to zero.").
m Sierra Club's Response to Item No. 1 of Big Riven' First Data Requests (explaining that the Sierra Club's seek
disallowance of the fixed costs of the Coleman Station and the Wilson Station).
114 Mabey Hearing Testimony, Jan. 8, 2014, Tr. 15:53'00" (testifying that adopting any of the Intervenors' proposals
would light "the bankruptcy fuse.").
135 KRS 278.030(1).
136 See National-Soutinvire, 785 S.W.2d at 512.
In See Bailey Hearing Testimony, Jan. 7, 2014, Tr. 11:58'17" ("We appreciate the PSC's support, you know, and
confidence in management, as was reflected in the last rate case. We don't take that for granted by any means.").
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The importance of regulatory support was recently demonstrated when the Commission

2 issued the 535 Rate Case Order. Ms. Richert explained that the 535 Rate Case Order "was well3 received by the investment and creditor communities, in part, because not all of the
4 Commission's adjustments will impact the MFIR and TIER calculations," I38 whereas proposals
5 of the intervenors in that proceeding would have had devastating effects on those important
6

financial metrics. I39 She also testified that the fact that "creditors and rating agencies saw the

7

[535 Rate Case Order] as a signal of ongoing regulatory support" likely prevented those entities

8

from "tak[ing] actions that could lead to a Big Rivers' banlcruptcy." 14° Mr. Walker similarly

9 testified that the 535 Rate Case Order was "a breath of fresh air' to the rating agencies and
10

banks that have a stake in Big Rivers' credit profile." 141

11

These conclusions are based on actual public statements by non-party stakeholders. For

12 example, Moody's Investor Service issued a "Credit Positive" comment after the 535 Rate Case
13 Order was issued in which it noted "several supportive comments made by the KPSC in the rate
14 order about prudent steps made by BREC, which we believe factored into the recent decision,
15 and should bode well for BREC as it awaits another decision in a separate pending rate case
16 expected in the early part of 2014." 142 In other words, Moody's response was informed not just
17 by the financial impact of the 535 Rate Case Order, but also by its implications for the
18 Commission's ongoing support in this proceeding and its belief that management is taking
19

"prudent steps" to ensure the ongoing financial viability of Big Rivers.
Richert Rebuttal Testimony at p. 8:5-7.
See, e.g., 535 Rate Case Order at •I4 (The Attorney General "recommended that Big Riven be granted none of
the $63 million increase ....").
140 Richert Rebuttal Testimony at p. 8:17-19.
141 Rebuttal Testimony of Daniel M. Walker, p.5:19-20 (Dec. 17, 2013) ("Walker Rebuttal Testimony"). See also
Walker Rebuttal Testimony, Exhibit Walker Rebuttal-2.
142 See id.; Walker Hearing Testimony, Jan. 8, 2014, Tr. 16:56'08" (quoting an S&P Direct report that stated that
"[s]ometimes regulators provide protection that exceed their mandate. East KY Power provides an example of a
regulatory credit-supportive action that positively influenced our rating.... We cite financial improvements that
flowed from the regulatory oversight as a key factor underlying the positive outlook on the utility.").
In

139
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Withdrawing that regulatory support in this proceeding—by denying rate relief, by
2 disallowing the recovery of depreciation expense for the Wilson Station, by granting a TIER that
3

is insufficient on a long-term basis, by ordering a management audit or other onerous studies, or

4

by forcing the sale or retirement of generating assets—would "dramatically extend the regulatory

5 uncertainty surrounding Big Rivers' financial future"" to the detriment of Big Rivers, its
6 Members, and their retail customers.
7
8

First, it would "scare off potential lenders that Big Rivers will need in the future to
continue operations"" and would likely cause "the creditors and rating agencies ... [to]

9 withdraw their support of Big Rivers and leave Big Rivers with no realistic option but to enter
10 bankruptcy." 45 Big Myers is already in a precarious position because, since its credit rating fell
11 below investment grade, RUS has had the right at any moment to trigger a lockbox provision,
12 which would allow RUS to capture Big Rivers' revenue and eventually leave Big Rivers with
13

insufficient capital to fund its operations.'" Thus far, RUS has taken a "wait-and-see"

14 approach—in other words, it is waiting to see whether the order in this proceeding supports Big
15

Rivers' efforts at restoring financial stability. 147 As explained by Mr. Mabey, "adoption of the

16

Opposing Intervenors' positions that little or no rate relief should be granted would signal to

17

current and potential lenders and creditors that Big Rivers has lost its critical regulatory support

18 and, therefore, doing business with Big Rivers is an unmanageable risk." Creditors would

"3 Richert Rebuttal Testimony at p. 35:4-5. See also Mabey Hearing Testimony, Jan. 8, 2014, 15:36'30" ("Under
the Sierra proposal, the push is to make Big Riven sell its two stations — Coleman and Wilson — or decommission
them almost irrespective of the return that would be available under the sale. Then it seems to me it sends this
adverse signal that I've been talking about ....").
144 Richert Rebuttal Testimony at p. 35:7-8.
145 Id. at pp. 8:22-9:2. Bailey Hearing Testimony, Jan. 7, 2014, Tr. 14:05'09" ("In the cases we've been involved
with, defaulting on our loan covenants has been a real possibility.").
146 1d. at Tr.16:59'44".
147 Id. at Tr.16:59'54".
141 Rebuttal Testimony of Ralph II. Mabey, p. 16:8-11 (Dec. 17, 2013) ("Mabey Rebuttal Testimony"). See also
Mabey Hearing Testimony, Jan. 8, 2014, Tr. 15:20'32" ("Because of the signal which the testimony of Mr. Kollen
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1

then take defensive actions, which could include the triggering of the lockbox by RUS. I49 In the

2 present circumstances, that would "light the bankruptcy fuse."'"
3

This scenario has been borne out in the past. In Case No. 9613, which Mr. Kollen relies

4 on to support KlUC's proposal, "the Commission denied the rate relief Big Rivers was seeking
5 and ordered Big Rivers to work with stakeholders to develop a revised workout plan." 15I At that
6 time, Big Rivers was in foreclosure and was already attempting to implement a workout plan. 152
7 The REA (which is now the RUS) responded to that lack of regulatory support by "suspend[ing]
8 all loan and loan guarantee approvals and advances on loans and loan guarantees already
9 approved to all electric and telephone borrowers in Kentucky." 153 The fallout from that denial of
10 rate relief also demonstrates that a lack of regulatory support would not only adversely impact
11

Big Rivers—it would negatively affect utilities throughout the Commonwealth.'" It is in no

12

one's best interest to recreate that situation.

13

Second, a withdrawal of regulatory support would "likely scare off potential load

14 replacement customers and suppress regional economic development to the detriment of Big

makes very clear is to be sent, the signal to creditors that repayment of the debt is at issue here and that compromise
needs to be made — and this isn't a question of fairness as to who gets relief, and who doesn't, and sharing the pain —
it's a question of how you cross to safety for Big Riven. And I believe that crossing to safety is by taking the
prudent steps of postponing bankruptcy, deferring it, keeping it off the table while the Mitigation Plan is being
pursued, and not undermining the confidence of financial parties and creditors.").
"9 Id. at Tr. 15:32'45" ("We know already that because Big Rivers is not investment grade that the RUS could
impose a lockbox, and hasn't because the company is communicating with them, making progress, has filed a
corrective plan that will get it back to investment grade. But if one undermines that confidence, then I suggest that
creditors will begin to take defensive actions. We've certainly seen that in the past with the RUS, they've been very
aggressive in defending their principal due in other cases.").
I " Id. at Tr. 15:53'00" ("Insofar as the signal is sent that Big Rivers is not going to become financially viable again
and may not be able to pay its creditors, then that bankruptcy fuse is kind of lighted because in all my experience, 1
don't believe the RUS has ever compromised on principal outside of bankruptcy.").
151 Walker Rebuttal Testimony at p. 11:18-20.
152 9613 Order at • 9-10.
'" See Walker Rebuttal Testimony, Exhibit Walker Rebuttal-4, April 9, 1987 Letter from Harold V. Hunter,
Administrator, Rural Electrification Association to Hon. Richard D. Heman, Jr., Chairman, Kentucky Public Service
Commission (the "Embargo Letter"). A lack of support from the Commission in this proceeding would send the
same signal to creditors that all other jurisdictional utilities are operating under the risks associated with a negative
state regulatory environment. See Bailey Hearing Testimony, Jan. 7, 2014, Tr. 14:42'00".
154 Id. at Tr. 14:'23'12".
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Rivers' Mitigation Plan."'" In the face of an unsupportive—or uncertain—regulatory

2

environment, "it is highly unlikely that any third parties will be willing to enter into power

3 purchase agreements, asset purchase agreements, or other agreements that are key elements of
4 the Mitigation Plan." 156 For example, as Mr. Mabey testified, KIUC's rate plan would adversely
5

affect Big Rivers' Mitigation Plan because it would cause potential contract parties to question

6

Big Riven' stability and long-term viability.'" In fact, as Mr. Berry noted during the hearing,

7 Big Rivers is in negotiations with potential customers who are awaiting the outcome of this rate
8 proceeding to determine whether or not Big Rivers will be financially viable." 3 A lack of
9 ongoing regulatory support would likely ensure the failure of Big Rivers' efforts to implement its
10

Mitigation Plan, thereby destroying the likeliest opportunities for Big Rivers to mitigate these

11

rate adjustments in the future.

12
13

Big Rivers does not seek the Commission's ongoing support in order to become passive
about its rates. Instead, Big Myers will use the Commission's ongoing support as a tool to

14 pursue creative solutions to benefit its Members, and thus create pathways for future rate
15 reductions, as outlined in the Mitigation Plan. In the hearing, Mr. Mabey discussed various ways
16 that Big Rivers could actively capitalize on the Commission's support: "[Big Rivers] would take
155 Richert Rebuttal Testimony at p.35:5-7. See also Bailey Hearing Testimony, Jan. 7, 2014, Tr. 16:47'40"
("Potential customers are just going to sit back and say 'Gosh, ! don't think I'm going to have anything to do with
that particular area or utility until there's some clarity there. Let's move on to other options.' And the same with,
you know, other utilities and other buyers outside of your native territory."); H. at Tr. 17:22'10" ("If we're in a state
of disarray, or destabilized, I don't see much opportunity for success in the economic development area.").
156 Mabey Rebuttal Testimony at p. 16:12-14; Berry Hearing Testimony, Jan. 8, 2014, Tr. 19:54'50" (citing two
examples of a potential industrial customer that is awaiting the outcome of this rate proceeding to determine whether
or not Big Riven will be financially viable and whether or not it will accept Big Rivers' bid); Bailey Hearing
Testimony, Jan. 7, 2014, Tr. 11:25'16" (testifying that Opposing Intervenors' proposals would negate "any
possibility of' successfully implementing the Mitigation Plan, in part because third parties would not want to enter
into contracts with Big Rivers in such uncertain circumstances).
155 Mabey Hearing Testimony, Jan. 8, 2014, Tr. 15:22'40" ("I think that the Mitigation Plan would be impaired
because the whole thrust, as 1 understand the K1UC proposal, is that everything's on the table, debts may not be
repaid, and therefore the Mitigation Plan, which is parties agreeing to contract with Big Rivers going forward,
they're going to ask the question: 'Is there stability here? Is there long-term viability?' I think that it does adversely
affect the Mitigation Plan.").
"'See Big Riven' Response to Post-Hearing Request for Information No. 4.
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this security that can be given to the rating agencies and to the creditors and they would be able

2

to use it to bring other parties, other purchasers of electricity, other contracting parties under the

3

tent and let them know that there's a future here that could mitigate this rate increase." I59 As Ms.

4

Richert testified, Big Rivers is already prepared to leverage a favorable order in this case to

5 negotiate improved terms for its existing RUS loan and the CFC bridge loan for MATS
6 compliance.'" Those kinds of solutions are only possible if the Commission supports Big
7 Rivers' efforts to respond productively to the Smelters' contract terminations. As Mr. Mabey put
8

it, the Commission's support enables Big Rivers to approach stakeholders in the "context of

9 confidence that there's a viable company," rather than in the "context of crisis" that would be
10 engendered if the Opposing Intervemors' proposals were adopted. I61
11

Because ongoing regulatory support is one of the most critical factors to Big Rivers'

12

financial viability, the Opposing Intervenors' proposals would be disastrous and should be

13 rejected. Instead, the Commission should approve Big Rivers' proposed rates and take the
14 opportunity to make clear to non-parties that it continues to support Big Rivers, its management
15

team, and its mitigation efforts.

16
17
18
19
20

VII. Recovery of Depreciation Expense on the Wilson Station Is Necessary to Ensure Big
Rivers' Ongoing Financial Viability, Is Consistent with Well-Established Accounting
Principles, and Is Consistent with the Commission's Reasoning Requiring Deferral of the
Coleman Station Depreciation Expense.

21

The Commission should permit recovery of the $21 million of Wilson Station

22 depreciation expense because it is necessary to allow sufficient cash flow to cover Big Rivers'

Mabey Hearing Testimony, Jan. 8, 2014, Tr. 15:25'41".
Hearing Testimony of Billie J. Richert, Jan. 8, 2014, Tr. 12:10'24" ("Richert Hearing Testimony") (Explaining
that one goal is to extend the overall term of the RUS loan: "rather than having 20 years left on the loan, we would
want to extend that"); Richert Direct Testimony at pp. 6:18-7:7.
161 Mabey Hearing Testimony, Jan. 8, 2014, Tr. 15:34'25".
159
160
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1

debt principal payments, to maintain adequate debt service coverage ratios, to enable ongoing

2

capital expenditures, and to ensure Big Rivers' ongoing financial viability. Indeed, excluding or

3 deferring this expense "would have a much greater impact on Big Rivers' cash flow than
4 deferring the [$6 million of] Coleman Station depreciation," 162 as was done in the 535 Rate
5

Case. 163 In addition, continued depreciation of temporarily idled generation assets is consistent

6 with all relevant accounting standards, and full recovery of that expense for Wilson Station
7 remains consistent with the rationales underlying the Commission's deferral of the Coleman
8 Station depreciation expense in the 535 Rate Case.
9
10

A.

11

Recovery of the Wilson Station depreciation expense "is a critical issue for Big Rivers at

Recovery of Depreciation Expense on the Wilson Station Is Necessary to
Ensure Big Riven' Ongoing Financial Viability.

12 this juncture and a key factor to its ongoing viability." TM As Ms. Richert explained, the recovery
13

of the Wilson Station depreciation expense is critically important to Big Rivers' financial

14

stability:

15
16
17
18
19
20
21
22
23
24

"Without the ability to include 100% of Big Rivers' approved
depreciation expense for Wilson in base rates, Big Rivers is at a
distinct disadvantage in collecting cash flows necessary to meet its
debt obligations and in internally financing its capital expenditures.
This could jeopardize Big Rivers' ability to regain its investment
grade ratings, to access the credit markets, undermine Big Rivers'
ongoing financial viability, and, ultimately, lead to a bankruptcy
that would bring increased uncertainty and risk, yet with no
counterbalancing guarantee of rates lower than those proposed by
Big Rivers." 65

25

In short, recovery of the Wilson Station depreciation expense is crucial to stabilizing Big Rivers'

26

finances.

Richert Rebuttal Testimony at pp. 12:23-13:2.
535 Rate Case Order at *30-33.
1" Richert Rebuttal Testimony at p. 13:3-7.
'65 M at p. 18:6-13.
162

163
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Not only is the depreciation of Wilson Station consistent with all relevant accounting

2 standards, recovery of depreciation expense on the Wilson Station is also crucial to Big Rivers'
3 ongoing operation because "although depreciation expense is a non-cash expense item, the
4 inclusion of depreciation expense in base rates represents the mechanism by which cash flow is
5

generated" to make "debt principal payments" 166 that will recover Big Rivers' "investment in its

6 plant over the useful lives of the underlying plant assets." 167 Without recovery of the Wilson
7 Station depreciation expense, Big Rivers would be forced to divert other cash to fulfill its debt
8

obligations. 168 This, in turn, would leave Big Rivers without sufficient cash to make capital

9 improvements necessary for its ongoing operations. 169 Big Rivers would then be forced to turn
10 to the capital market to fund its operations and capital improvements, 1 " but would be unable to
11

access that market because of the likely creditor response to an exclusion or deferral of the

12

Wilson Station depreciation expense."' In other words, excluding or deferring Wilson Station

13

depreciation expense could trigger a chain reaction of cash flow crises while simultaneously

14 rendering Big Rivers impotent to overcome them, ultimately leaving Big Rivers with no realistic
15 option other than bankruptcy." 2 Excluding the Wilson Station depreciation expense by reducing
16 the depreciation rate on the Wilson Station to zero, which KIUC proposes, is also inconsistent
17 with Big Rivers' loan covenants to RUS, as discussed in Section XIII.

1d. at p. 18:3-6.
h1 at p. 17:21-22.
166 Id at p. 18:6-9. Bailey Hearing Testimony, Jan. 7, 2014, Tr. 14:46'44" ("A loss of depreciation is a loss of the
cash necessary to service that debt.").
169 Richert Rebuttal Testimony at p. 18:6-9. Richert Hearing Testimony, Jan. 8, 2014, Tr. 13:11'55" (denial of
Wilson Station depreciation expense could impact Big Rivers' ability to borrow for MATS compliance costs due in
part to the adverse impact to its debt service coverage ratio). See also Richert Hearing Testimony, Jan. 8, 2014, Tr.
13:11'06" (describing the likely adverse effects of denying or deferring the Wilson Station depreciation expense).
190 Richert Rebuttal Testimony at p. 13:18-23.
191 1d. at p. 18:9-11.
In Id. at p. 18:6-13.
166
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In fiscal year 2014, Big Rivers will require approximately $55.4 million in total cash to

2 service its debt!" Big Rivers expects to meet this obligation through the combination of interest
3

expense ([$43.7] million for fiscal year 2014) and depreciation expense ([$42.5] million for

4 fiscal year 2014 1 ) included in the proposed rates!" The Wilson Station accounts for $21
5

million annually of Big Rivers' total depreciation expense of [$42.5] million!" This amount is

6 significantly larger than the $6 million of Coleman Station depreciation expense addressed in the
7 535 Rate Case!" Consequently, deferring or excluding the Wilson Station depreciation expense
8 "would have a much greater impact on Big Rivers' cash flow than deferring the Coleman Station
9

depreciation expense

...." 178

This impact includes decreased cash flow, a negative signal to the

10

ratings agencies, a decreased debt service coverage ratio (which is considered by lenders, rating

11

agencies, etc.), and a decreased ability to borrow for any necessary capital projects!"

12

No party disputes the impact of depreciation expense on cash flow. KIUC expressly

13 acknowledges that Big Rivers would experience a "lower cash flow resulting from the cessation
14 of depreciation on the Wilson and Coleman plants ...." 18° However, KIUC bases its proposal to
15

exclude depreciation expense in part on its assumption that the resulting cash flow reduction

16 would be "offset by the elimination of the capital expenditures for MATS compliance during that
17 same period

...." 181

That assumption is incorrect; there will be no such offseti n My MATS

18 capital expenditures would be financed; therefore, deferring those expenditures would not "free
Id at p. 13:7-11.
This number excludes the deferred Coleman Station depreciation expense. Id at p. 13:11-13.
175 Id at p. 13:11-23. See also Richert Hearing Testimony, Jan. 7, 2014, Tr. 17:29'30" (providing revised figures for
interest expense and depreciation expense).
176 Richert Rebuttal Testimony at p. 1223. See also Richert Hearing Testimony, Jan. 7, 2014, Tr. 17:29'30"
(providing revised figures for depreciation expense).
In Richert Rebuttal Testimony at pp. 12:23-13:2.
"Id at pp. 12:23-13:2; Richert Hearing Testimony, Jan. 7, 2014, Tr. 17:31'26".
'" Id. at Tr. 13:11'24".
ISO Direct Testimony of Lane Kollen, p. 57:5-6 (Oct. 29, 2013) ("Kollen Direct Testimony").
" I Id. at p. 57:6-7.
112 Richert Rebuttal Testimony at p. 14:5.
173

174
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1 up any cash" but would simply mean that "Big Rivers will not borrow the funds" in the first
2 place. I83 In short, deferring or excluding the Wilson Station depreciation expense would
3

negatively impact Big Rivers' cash flow by the full $21 million, with potentially catastrophic

4 consequences.
5

Without the cash flow attributable to the Wilson Station depreciation expense, Big Rivers

6 would have to repurpose other cash to meet its debt principal obligations, thus reducing its cash7 on-hand to fund critical capital improvements.'" Big Rivers would then be forced to "borrow
8 these amounts and incur increased interest expense." I83 Unfortunately and for reasons
9 previously noted, creditors would likely be unwilling to lend the necessary funds to Big Rivers in
10 such a regulatory environment.
11

Additionally, deferral of Wilson Station depreciation expense would negatively impact

12 Big Rivers' debt service coverage ratio ("DSC Ratio"), which is one of the most important
13

factors to Big Rivers' financial health in the eyes of ratings agencies and potential lenders. 188 If

14 Big Rivers recovers the Wilson Station depreciation expense, it will have a DSC Ratio of [1.4],
15 which is in line with the DSC Ratios of G&Ts that have adequate credit ratings.'" If Big Rivers
16 does not recover the Wilson Station depreciation expense, but is granted all of the other rate
17

relief requested in this proceeding, it will have a DSC Ratio of only [1.11], which is significantly

18

lower than what is likely required for it to regain a positive credit rating and attract future

Id at p. 14:5-10.
Id at p. 13:18-20 (excluding Wilson Station depreciation expense "would leave Big Rivers with only ($9.81
million" in cash to fund necessary capital improvements).
I " M. at p. 13:16-18.
186 See Walker Direct Testimony at p. 13:7-20.
117 See Big Rivers' Response to Item No. 22(b) of the Attorney General's First Data Requests, Attachment (Fitch
Ratings U.S. Public Power Peer Study); Exhibit Walker-2 (showing G&Ts DSC Ratio); Exhibit Richert-4 ("Debt
service coverage of I.45x in 2010 and 1.65x in 2011 was strong for a cooperative utility").
183
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lenders.'" The consequence of such a low DSC Ratio is straightforward: Big Rivers would

2

likely fail to recover its credit rating, and lenders would likely refuse to loan it additional

3

capita1. 189 Without access to the credit market, Big Rivers would be unable to obtain the cash

4 necessary to meet its operational requirements, and Big Rivers would be forced down a path
5 toward bankruptcy simply from the exclusion or deferral of the Wilson Station depreciation
6 expense.'" Denying Big Rivers the ability to access the capital markets is not consistent with
7
8

fair, just, and reasonable rates.
In light of the critical importance of the Wilson Station depreciation expense to Big

9 Rivers' cash flow and, by extension, its ongoing financial viability, the Commission should
10 authorize Big Rivers to recover all of the Wilson Station's depreciation expenses as set forth in
11

the 2012 depreciation study.

12
13

B.

The Continued Depreciation of the Wilson Station Is Consistent with WellEstablished Accounting Principles.

14

Although Big Rivers is aware that—and will address why—its proposed treatment of

15 depreciation for Wilson Station differs from the deferral authorized for Coleman Station in the
16 535 Rate Case, it is important to first note that the Commission "agree[d] with Big Rivers that
17 • there are valid reasons for not discontinuing depreciation when a plant is temporarily idled." 191
18
19

The "Accounting Requirements for RUS Electric Borrowers" set forth in the Code of
Federal Regulations require utilities to "use a method of depreciation that allocates in a

20 systematic and rational manner the service value of depreciable property over the service life of
188 Richert Hearing Testimony, Jan. 7, 2014, Tr. 17:59'36" ("Unfortunately, excluding depreciation on both plants
will be a detriment to Big Rivers, not only from a cash flow perspective but also on our DSC Ratio which is one of
the financial metrics that the rating agencies look at to determine whether or not we should be investment grade
[rated]. And also it's something that our creditors, our lenders look at. And if our DSC Ratio falls — right now it's
around 1.58 and that's excellent, and that means that we can cover our principal and interest payments one and a
half times — and if we lose the depreciation on Wilson, that's going to drop to 1.I.").
In Mabey Rebuttal Testimony at p. 17:17-20.
19° Richert Rebuttal Testimony at pp. 8:19-19:2.
"'535 Rate Case Order at '32.
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the property," 192 and they define the "service life" of a plant as "the time between the date

2

electric plant is includible in electric plant in service ... and the date of its retirement."'" In

3

other words, RUS requires a utility to allocate depreciation over the entire time between when

4 the plant is first in service and when it is finally retired—it makes no exception for stopping
5

depreciation during phases of temporary idling.'"

6

Big Rivers and its experts evaluated these RUS Uniform System of Accounts ("USOA")

7 provisions as well as other accounting standards which are non-binding (yet instructional 195—
8 including the Financial Accounting Standards Board ("FASB"), the United States Code of
9 Federal Regulations ("CFR"), the International Accounting Standards Board ("IASB"), and the
10 Internal Revenue Service ("IRS")—and found that they "are consistent with[] our conclusion that
11

depreciation expense should continue on the Wilson and Coleman generating stations while they

12

are idled." 196 For example, the IASB "concluded that, whether idle or not, it is appropriate to

13

depreciate an asset with a limited useful life so that the financial statements reflect the

14

consumption of the asset's service potential that occurs while the asset is held." 9' Similarly, the

15 IRS has concluded that a company should Iciontinue to claim a deduction for depreciation on
16 property used in your business or for the production of income even if it is temporarily idle."98

7 CFR § 1767.15.
7 CFR § 1767.10.
194 See also Big Rivers' Response to Item No. 89 of the Attorney General's First Data Requests ("Big Rivers
depreciates its utility plant using the straight-line method of depreciation over the estimated remaining service lives,
as approved by the RUS and KPSC. Unless an output-based (i.e. units of production) method of depreciation is
used, depreciation expense should continue to be charged on idle property, plant, and equipment that is not
abandoned.").
195 See Richert Rebuttal Testimony at p. 17:10-13 ("The simple truth is that all depreciation policies and standards
(including those of the International Accounting Standards Board ... have instructional value regardless of whether
they are formally binding on Big Rivers.").
See also Big
196 Rebuttal Testimony of Ted. .J. Kelly, pp. 35:20-36:4 (Dec. 17, 2013) ("Kelly Rebuttal Testimony").
Rivers' Response to Item No. 89 of the Attorney General's First Data Requests.
193 IASB's Basis for Conclusions on IAS 16— Property, Plant, and Equipment (BC 30-31) (emphasis added).
199 IRS Publication 946, "How to Depreciate Property" (2012) at p.7 (emphasis added).
192
193
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KIUC disputes these standards and argues that depreciation standards require a utility to

2 "cease all depreciation expense on the plants after they are shutdown " I" but its analysis is
3 flawed and must be disregarded. As an initial matter, neither Wilson Station nor Coleman
4 Station are being "shutdown." Quite simply, the plants are not being shut down; they are being
5

temporarily idled pending success in the Mitigation Plan.

6

This factual mischaracterization runs throughout Mr. Kollen's testimony regarding the

7 appropriate accounting treatment for Wilson Station and Coleman Station. Mr. Kollen argues
8 that the Stations must be categorized as "Plant Held for Future Use" pursuant to the RUS
9 requirements; however, that accounting treatment applies only to property not yet used or
10 property retired but held pending future reuse. m The Stations have been used for years, and
11

they are not being retired. Therefore, they cannot be accounted for as KIUC suggests."'

12 Furthermore, KIUC bases its conclusion in this respect on "a general statement" from a National
13 Association of Regulatory Utility Commissioners Manual "that expenses should be allocated to
14

periods where the related assets provide benefits"; yet, this "general statement" does not purport

15 to address the situation of idled plant, 202 nor does KIUC account for the numerous benefits
16 provided by the Wilson Station even when idled. 203
KIUC's position is not even supported by the authorities upon which it purports to rely.

17

18 For example, KIUC cites RUS USOA's definition of depreciation as a "loss in service value"
19 which encompasses factors in addition to and not affected by operating hours, including "decay,
20 action of the elements, inadequacy, obsolescence, changes in the art, changes in demand and

Kollen Direct Testimony at p.45:1.16 (emphasis added).
Richert Rebuttal Testimony at p. 16:4-8. See also 7 CFR § 1767.18.
201 Richert Rebuttal Testimony at p. 16:4-11.
202
Kelly Rebuttlil Testimony at p. 35:9-15.
203 Id at p. 35:15-17. See also Section X.A.
199

200
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requirements of public authorities." 2M However, KIUC does not even address the fact that the

2

Wilson Station "in its temporarily idled status will experience a loss in service value for several

3

of those reasons" and that its continued depreciation is consequently consistent with RUS

4 USDA's definition.'" Similarly, K1UC attempts to rely on a Minnesota regulatory proceeding 206
5 to support its assertion that both GAAP and RUS USOA standards prohibit any continuing
6 depreciation of temporarily idled assets."' However, the regulatory authority in that case made
7 no such finding, but instead simply permitted the utility to record depreciation to a regulatory
8

asset (demonstrating exactly the opposite of the point that KIUC intends to make). 208
Finally, K1UC's position is contrary to the opinion of Burns & McDonnell, who prepared

9

10 the 2012 depreciation study. Ted Kelly, Principal for Bums & McDonnell, testified that he
11

agrees with Big Rivers' interpretation and application of the relevant accounting principles and

12 concluded, "I believe that depreciation expense should not be reduced on the Wilson and
13

Coleman generating stations while they are idled ... ." 2" At the hearing, Mr. Kelly elaborated

14 that idling a generating plant may have an impact on the remaining life of that plant, but whether
15

idling the plant extends or shortens the life of the plant would not be known until a new

16 engineering assessment and depreciation study was performed. 2 " The reason depreciation
17 studies are performed periodically is to determine how the remaining life of a plant has been
18

affected since the last depreciation study. 21! Until a new depreciation study shows how idling

2"

205

Kollen Direct Testimony at p.48:19-28.
Richert Rebuttal Testimony at p. 16:16-20.

Application of Northern States Power d/b/a Xcel Energy for Increase in Electric Rates, Minnesota Public
Utilities Commission, Docket No. OAH 68-2500-30266 PUC E-0021GR-12-961.
207 See Konen Direct Testimony at p. 56:1-7.
2" Richert Rebuttal Testimony at pp. 16:21-17:9.
209 Kelly Rebuttal Testimony at p.34:13-15.
210
Hearing Testimony of Ted J. Kelly, Jan. 8, 2014, Tr. 14:44'31" ("Kelly Hearing Testimony").
211 See Id. at Tr. 14:42'35" (testifying that RUS requires a depreciation study at least once every five years and that
the effect of idling would be "hard to determine" until a new study is performed).
2"
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Wilson Station impacts its remaining life, there is no basis for changing depreciation expense, 2I2

2 and so, "depreciation expense should continue on the Wilson and Coleman generating stations
3 while they are idled."213 KIUC has not shown that Mr. Kollen's opinion about how accounting
4

principles should be interpreted is more reliable that the interpretation of those same accounting

5 principles by Mr. Kelly, who has "prepared and supervised the preparation of numerous
6 depreciation rate studies and useful life analyses for cooperative utilities and publicly-owned
7

utilities."2 "

8

Well-established accounting principles prescribed by various authoritative accounting

9 sources and regulatory agencies—including Burns & McDonnell, the RUS, FASB, IASB, and
10 IRS—support the continued depreciation of temporarily idled assets. Consequently, the question
11

becomes not whether depreciation is appropriate (as KIUC argues) but whether the Wilson

12

Station should be treated differently than the Coleman Station. For the following reasons, it

13

should.

14
15
16

C.

17

In the 535 Rate Case, the Commission ordered "depreciation on the Coleman Station to

18

Recovery of Depreciation Expense on the Wilson Station Is Consistent with
the Commission's Deferral of Coleman Station Depreciation Expenses in the
535 Rate Case.

be recorded in a regulatory asset account and excluded from rate recovery at this time." 215 The

19 intent of this decision was not to deny recovery for Coleman Station depreciation expense, but to
20 defer it so that it can be "considered for amortization at some fixture point in time if and when the
21

facility is needed to serve customers, is sold, or is permanently closed." 2" Here, Big Rivers

22

seeks permission to recover depreciation on the Wilson Station, rather than to defer it to a
M. at Tr. 14:44'28" (testifying that the impact of idling cannot be quantified without a new depreciation study).
Kelly Rebuttal Testimony at p. 36:1-3.
214 1d. at p. 7:8-9.
213 535 Rate Case Order at *33.
216 Id at *33.
212
213
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regulatory account as the Commission ordered for the Coleman Station. For the reasons

2 discussed below, Big Rivers' proposal to recover Wilson Station depreciation expense as set
3

forth in its proposed rates remains consistent with the principles enunciated in the Commission's

4

decision in the 535 Rate Case Order to defer recovery of Coleman Station depreciation expense.

5

As an initial matter, the Commission's order deferring Coleman Station depreciation

6

expense stated a concern that it is "not fair to require ratepayers to pay all of costs of the excess

7

capacity" 2I7 on Big Rivers' system resulting from the Smelters' unilateral contract terminations.

8 By "exclud[ing Coleman Station depreciation expense] from rate recovery at this time," the
9 Commission has addressed that concern by ensuring that ratepayers will not "pay all of' the
10

costs of Big Rivers' available capacity. This remains true if the Commission authorizes the

11

current recovery of depreciation expenses for the Wilson Station.

12

In addition, the financial consequences of denying current recovery of depreciation

13 expense on Wilson Station are more pronounced than they were for Coleman Station. The
14 Commission's deferral of the $6 million Coleman Station depreciation expense in the 535 Rate
15

Case was consistent with its decision to "afford Big Rivers the time to pursue its mitigation

16

strategies."218 Specifically, the Commission found that "test-year depreciation expense was

17 more than double [Big Riversi required principal [debt] payments," and so concluded that
18 deferring the Coleman Station depreciation expense would not risk default or otherwise lead to
19 adverse consequences. 2I9 In the present proceeding, that would not be true.
20

Excluding or deferring the $21 million of Wilson Station depreciation expense "would

21 have a much greater impact on Big Rivers' cash flow than deferring the Coleman Station

" Id at *19.
1d at *19.
219 /ci at *33.
2

211
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depreciation expense of approximately $6 million."226 The ratemalcing treatment of the two

2 Stations need not be identical because the impacts of the two amounts are not equivalent.
3

Excluding or deferring the Wilson Station depreciation expense would "jeopardize Big Rivers'

4

ability to regain its investment grade ratings, to access the credit markets, undermine Big Rivers'

5

ongoing financial viability, and, ultimately, lead to a bankruptcy that would bring increased

6 uncertainty and risk." 22I It would also destroy any effort to "afford Big Rivers the time to pursue
7

its mitigation strategies." 221

8

Furthermore, the Commission's decision to defer the Coleman Station depreciation

9 expense was motivated in part by "the expected length of time that the Coleman Station will be
10 idled

.

." 223

However, because "Nile Wilson Station has a lower per unit operating cost than

11

the Coleman Station, ... the Wilson Station is more likely to return to service sooner." 224 In

12

fact, as testified by Mr. Berry, "[a]t current prices, the margins on generation from Big Rivers'

13

Wilson station are very close to equaling the fixed cost savings from idling the plant." 225 Once

14 those fixed cost savings from idling no longer exceed generation margins, Big Rivers does not
15

expect to continue idling the Wilson Station. 226 In other words, the Wilson Station will not be

16 idled as long as the Coleman Station, and so that concern motivating the deferral of the Coleman
17

Station depreciation expense is less applicable with respect to the Wilson Station.

18
19

For these reasons, although the Commission deferred Big Rivers' recovery of Coleman
Station depreciation expense in the 535 Rate Case, that decision does not compel the

Richert Rebuttal Testimony at pp. 12:23-13:2.
1d at p. 18:6-13.
222 535 Rate Case Order at •19.
"3 1d at •32.
224 Richert Rebuttal Testimony at p. 14:16-20.
22° Berry Rebuttal Testimony at p.9:15-17.
226 Id at p.9:12-15 ("The only reason Big Rivers anticipates idling its Wilson and Coleman generating plants is
because the fixed cost savings of idling the plants exceeds the margins currently made on off-system sales from
those plants. However, even a small increase in power prices could reverse that equation.").
22°
221
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Commission to take the same approach with the Wilson Station depreciation expense. In fact, as

2 explained in the sections above, the Commission should permit recovery of all Wilson Station
3

depreciation expense because it is necessary to ensure Big Rivers' cash flow, adequate DSC

4

Ratios, and ongoing financial viability, it is consistent with all relevant accounting standards, and

5

it is consistent with the reasoning underlying the Commission's deferral of the Coleman Station

6

depreciation expense.

7
8
9

VIII. The Commission Should Support Big Rivers' Mitigation Plan by Allowing Time for
It to Provide the Expected Benefits.

10

Big Rivers is not seeking approval of the Mitigation Plan in this proceeding. Big Rivers

11

is seeking approval of fair, just, and reasonable rates — rates that will ensure its financial

12

viability, allow it to service its debt and pay its expenses, allow it to recover for prudent

13

investments, and allow it to achieve a financial position that will enable it to access the capital

14 markets and to be able to continue to be a viable utility. The Opposing Intervenors have not
15

shown why their criticisms of the Mitigation Plan should mean that all other regulated utilities

16 are allowed reasonable rates and even a return on their investments, but Big Rivers should be put
17 in a position where it cannot satisfy its debt covenants and is not permitted to recover the prudent
18 investments in the Wilson and Coleman Stations.
19

Although Big Rivers is not seeking approval of the Mitigation Plan in this case, Big

20 Rivers does not contend that the Commission cannot consider the reasonableness of the
21

Mitigation Plan.227 In fact, Big Rivers discussed the Mitigation Plan throughout its testimony in

22 this case. As Big Rivers has explained throughout this proceeding and as summarized below, the
23

Mitigation Plan is reasonable, and Big Rivers should be provided time to execute that plan.

127

Wolfram Rebuttal Testimony at p.6:4-15.
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1

Even while devoting the significant amount of time necessary for this case, the 535 Rate

2 Case, the two Smelter contract cases, and operating an electric utility, with Big Rivers' team
3

working tirelessly in pursuit of those ends, 228 the Mitigation Plan has already started to bear fruit.

4 Since the final order in the 535 Rate Case, Big Rivers has reached agreement with a Nebraska
5 consortium for 67 MW of replacement load beginning in 2018 and has seen a growth of another
6

25 MW in native load. 229 It is also actively negotiating agreements with other businesses,

7

including other Kentucky-based utilities and multiple out-of-state prospects. In light of the

8 Mitigation Plan's demonstrated success, Big Rivers respectfully requests that the Commission
9

support Big Rivers' Mitigation Plan by granting the requested rate relief. Further, it is important

10 for Big Rivers to not be given only enough revenue to barely survive, for that will continue to
11

drain the resources of Big Rivers' management and staff away from mitigation efforts.

12
13

A.

14

Kentucky courts have held that it is appropriate for the Commission to consider "the

15

Big Rivers' "History and Development" Shows That the Commission Should
Afford Big Rivers Time to Implement Its Mitigation Plan.

history and development of the utility and its property" when setting rates. 239 Here, the "history

16 and development" of Big Rivers supports the conclusion that the Commission should allow Big
17 Rivers a reasonable opportunity to implement its Mitigation Plan.
18

Big Rivers' generating fleet, which enables the available capacity that is central to the

19 Mitigation Plan,231 was prudently constructed. 232 Indeed, the Commission recently
20 acknowledged that the current available capacity is "not the result of improper planning or
21

unneeded construction," 233 nor the "result of any imprudent decisions by Big Rivers." 234 These

228

Berry Hearing Testimony, Jan. 8, 2014, Tr. 21:12'05".

See id. at Tr. 20:35'31"; Baron Hearing Testimony, Jan. 9, 2014, Tr. 9:45'00".
23° Nati-Sotalrwire, 785 S.W.2d at 512-13.
231 See generally Berry Direct Testimony pp. 10-14.
232 See Section X.B.
22°

233

535 Rate Case Order at '16.
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I power plants have long provided benefits and continue to have value for Big Rivers' Members
2

and their retail customers. 235 In light of this history, the Commission should afford Big Rivers

3

the opportunity to utilize the full value of its generating fleet for the long-term benefit of its

4 Members, rather than force Big Rivers to abandon still-valuable assets, as the Opposing
5

Intervenors propose.236

6

In addition, Big Rivers' Mitigation Plan has its origins in the Unwind Transaction, in

7 which the Commission anticipated that part of the appropriate response to a smelter closure
8 would be an increase in Big Rivers' market sales, just as Big Rivers now proposes. 237 The
9 Commission approved certain additions and improvements to Big Rivers' transmission system,
10

finding that "Big Rivers has presented substantial evidence that the need for the ability to export

11

850 MW of excess generating capacity, in the event the smelters terminate their prospective

12

service contracts with Big Rivers, requires the construction of the proposed transmission line." 235

13 Because the Mitigation Plan is consistent in this regard with both the Unwind Order and the 2007
14 CPCN Order, the Commission should support the Mitigation Plan and afford Big Rivers the
15

opportunity to fully implement it.

16

Finally, the Mitigation Plan was a central point of discussion in the 535 Rate Case, where

17 the Commission found "it reasonable to afford Big Rivers the time to pursue its mitigation
18

strategies, including operational changes to reduce costs, seeking to acquire replacement load,

id at •19.
Bailey Rebuttal Testimony at pp. 7:21-8:1.
231 See Section XVIII.C.
237 Unwind Order, App. A, ¶ 22 (requiring Big Riven to "commitn to complete construction of the transmission
system additions and improvements for which the Commission issued a Certificate of Public Convenience and
Necessity in P.S.C. Case No. 2007-00177").
234

235

231 See also In the Matter of Application of Big Rivers Elec. Corp. for a Certificate of Public Convenience and
Necessity to Construct a 161 KV Transmission Line in Ohio County, Kentucky (the "2007 CPCN Case"), Order,

P.S.C. Case No. 2007-00177, 10 (Oct. 30, 2007) ("2007 CPCN Order") (emphasis added).
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increasing off systems sales, and attempting to sell or lease its generating facilities." 239 Given

2 that a little over three months has elapsed since the entry of that order, and for the same reasons
3

set forth in that case, the Commission should reaffirm its finding that in light of the applicable

4 history and unique circumstances of this case, it is "reasonable to afford Big Rivers the time to
5

pursue its mitigation strategies ...."

6

Withdrawing regulatory support for the Mitigation Plan in this proceeding would

7 disregard the "history and development of [Big Rivers] and its property" 24° and contradict the
8 Commission's support of the Mitigation Plan. Such an abrupt shift in methodologies would
9

constitute a violation of Big Rivers' due process rights. 24I

10
11

B.

Big Riven' Mitigation Plan Is Reasonable, Well-Supported, and Likely to
Yield Benefits.

12

Kentucky courts have held that it is appropriate for the Commission to consider the

13

utility's "potential for growth and expansion" when setting rates. 242 Here, Big Rivers has

14

developed a "reasonable and viable" 243 Mitigation Plan that it "fully expect[s] ... will benefit

15 Big Rivers' Members in the future," 2" and which has already led to Big Rivers successfully
16 securing 92 MW of replacement load. 245 While using the rate case as a "spring board" for its
17

mitigation efforts, 246 Big Rivers is pursuing "multiple mitigation strategies simultaneously" in

Rate Case Order at *19.
785 S.W.2d at 512-13 (Commission should consider "history and development of utility and its
property").
141 See Duquesne Light Co., 488 U.S. 299 ("A State's decision to arbitrarily switch back and forth between
methodologies in a way which required investors to bear the risk of bad investments at some times while denying
them the benefits of good investments at others would raise serious constitutional questions.").
242 Nati-Southwire, 785 S.W.2d at 512-13.
243
Berry Rebuttal Testimony at p. 16:12-13. See also Bailey Hearing Testimony, Jan. 7, 2014, Tr. 14:45'14" ("In
my heart of hearts I'm confident [that plants will be brought back to service] and based on the success we're having
with [the] Mitigation Plan, I'm even more confident?).
244
Berry Rebuttal Testimony at p.21:4-5.
243 Berry Hearing Testimony, Jan. 8, 2014, Tr. 17:30'05". This is in addition to various short-term bilateral
agreements (around six months) that were executed in the summer of 2013. Id. At Tr. 17:13'26",
246 Bailey Hearing Testimony, Jan. 7, 2014, 16:58'02". See also Berry Rebuttal Testimony at p. 8:14-15 (Big
Rivers' long-term financial integrity is not "dependent upon obtaining the replacement load projects"); Richert
239 535
24°

Nat'l-Sou/Inv/re,
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order to increase the overall chance that the Mitigation Plan will benefit its Members and their

2 retail customers?'" By taking this "multi-pronged approach," Big Rivers has the "flexibility to
3

respond to changing conditions" and pursue the most likely and beneficial opportunities. 248 This

4 "potential for growth and expansion" could allow the Coleman and Wilson Stations to be
5

brought back online in 2019, although perhaps as early as 2016, 249 and it supports the conclusion

6 that the Commission should allow Big Rivers a reasonable opportunity to implement its
7 Mitigation Plan.
8

Big Rivers' Mitigation Plan has already started to succeed, despite the regulatory

9 uncertainty still surrounding this proceeding. In January of 2014, Big Rivers reached agreement
10 with a Nebraska consortium for Big Rivers to serve a total of 67 MW of load. 250 An agreement
11 for an additional 44 MW of load with the same consortium has been proposed. 25I Big Rivers has
12 also experienced a 25 MW increase in native load notwithstanding the rate adjustments sought in
13 this case and the 535 Rate Case. 252 Big Rivers remains on a short-list to serve 1,500 MW of
14 demand.253 These developments are especially encouraging in light of continued uncertainty

Rebuttal Testimony at p. 6:5-7 ("If the requested rate adjustment is granted, Big Rivers' financial stability will not
depend on increasing off-system sales or any other element of its Mitigation Plan.").
247 Deny Rebuttal Testimony at p.7:18-19.
249 Id. at p. 8:3-4 (Big Rivers is pursuing "a multi-pronged approach because Big Rivers believes a diversified
solution is in the best interest of its Members.") See also Mabey Hearing Testimony, Jan. 8, 2014, 15:44'55" ("The
Mitigation Plan is many-faceted, and that's one facet of the plan.").
249 See Big Rivers' Response to Item No. 14 of Commission Staff's Second Data Requests ("In these sensitivities,
the Wilson Station and Coleman Station become economically viable in 2016."); Attachments to Big Rivers'
Response to Item No. 14 of Commission Staff's Second Data Requests (sensitivity spreadsheets). See also
generally Deny Rebuttal Testimony at p.6:1-4 ("Additional analyses will be performed in the future when
circumstances appear to justify bringing the plants back online; that decision will be based on an analysis of the
circumstances at the time."); Wolfram Rebuttal Testimony at p. 9:9-12.
25° Berry Hearing Testimony, Jan. 8, 2014, Tr. 20:35'19". This load is the result of a firm sale, and will carry a load
factor of 72%. Id. at Tr. 17:16'11". These contracts will be provided to the Commission when they have all been
executed, and Big Rivers expects them to improve its bottom line by $106 million, to the ratepayers' benefit Id. at
Tr. 1724'13".
"' Id. at Tr. 17:43'58".
272 Id. at Tr. 20:35'32"; Barron Hearing Testimony, Jan. 9, 2014, Tr. 9:44'58".
277 Berry Hearing Testimony, Jan. 8, 2014, Tr. 17:14'22". See also, e.g., Deny Direct Testimony at p. 11:9-12 ("Big
Rivers has provided formal responses to four Requests for Proposals ... from other utilities."); Berry Rebuttal
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related to Big Rivers' rate proceedings, rumored legislative proposals, and the fact that Big

2 Rivers' management has been required to attend to the company's pressing regulatory issues
3 while simultaneously pursuing these mitigation efforts. 254 But these developments are not mere
4 happenstance.
5

There are strong fundamentals underlying Big Rivers' ability to successfully achieve the

6 goals of its Mitigation Plan. For example, because Big Rivers' generating units "are some of the
7 lowest cost generators in the country," 255 they "clear the market about 90% of the time, even in
8 this era of low-priced natural gas and a depressed economy." 256 The low cost of Big Rivers'
9 generation means that Big Rivers "makes margins on the power it sells into the market." 257 As
10

Mr. Berry explains, "it would be unreasonable to think its current ability to sell its generation

11

output into the market in competition with other generators ... would not translate into

12 opportunities for replacement load." 258
13

Mr. Berry's conclusion is more than just common sense based on years of experience; it

14 is also rooted in specific empirical studies developed by Navigant Consulting which
15

"determine[d] the competitiveness of [Big Rivers'] generating units compared to other

16

utilities."258 Navigant's studies, the results of which are reflected in Exhibit Berry Rebuttal-3,

17 evaluated three time periods: five years, three years, and one year. 266 The results show that "the
18

Wilson unit is very competitive in all supply portfolios."261 Its total operating cost was in the

19 "best quartile compared to natural gas combined cycle units" in the five-year and three-year data
Testimony at p. 16:18-20 ("Customers currently served by TVA have approached Big Riven because TVA's rates
are projected to exceed the rates that Big Rivers can provide. Big Rivers continues to pursue those opportunities.")
234 Bailey Hearing Testimony, Jan. 7, 2014, Tr. 11:49'49".
233 Deny Direct Testimony at p. 12:1-3.
236 Deny Rebuttal Testimony at p. 9:8-10. See also Bailey Hearing Testimony, Jan. 7, 2014, Tr. 11:31'21".
237 Deny Rebuttal Testimony at p.9:11-12.
253 1d at p. 15:10-13.
259 1d at p. 15:13-15.
260 k1 at p. 15:15-18.
261 M. at p. 15:22.
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sets, and it was better than the median in the one-year data set. 262 In other words, the generating

2

assets that the Opposing Intervenors want Big Rivers to retire or sell at depressed prices are the

3

very things that give Big Rivers a unique competitive edge in its efforts to mitigate the impact of

4

the Smelters' service contract terminations.

5

In addition to the competitive advantages Big Rivers enjoys because of the low-cost

6 operating characteristics of its generating fleet, there are certain opportunities for which Big
7 Rivers is uniquely suited because of the amount of its newly available generation capacity.
8

Specifically, Big Rivers "is very favorably positioned in the context of potential long-term

9 purchase power sale agreements or all-requirements contracts." 263 These types of arrangements
10 "are an important part of Big Rivers' strategy," 2" and there is a demonstrated demand for them.
11

At least five Kentucky utilities "have issued requests for proposal for this type of power

12 arrangement," and the multiple RFPs issued in the state of Kentucky alone seek "long term
13 power contracts for over 1,500 MW's."265 Furthermore, because of Big Rivers' participation in
14 /y1ISO and its rights to 100 MW of transmission over the Tennessee Valley Authority ("TVA')
15

system, Big Rivers "also has opportunities to enter similar arrangements with other

16

counterparties outside of Kentucky. '9266

17

The possibility of identifying counterparties outside of Kentucky highlights another

18 important consideration demonstrating the reasonableness of Big Rivers' Mitigation Plan. The
19 market in which Big Rivers competes is diverse and big—much bigger than the Opposing
1d at p. 15:18-21.
Berry Direct Testimony at p. 12:5-7. See also Bailey Hearing Testimony, Jan. 7, 2014, Tr. 17:21'38" ("Even in
the wont-case scenario ... based on the surrounding utility cost comparisons that Mr. Wolfram provided, we're still
the middle of the pack in Kentucky, which is a low cost state. So I would think that alone, would keep us in the
running.").
264 Berry Direct Testimony at p. 12:17.
263 1d at p. 12:8-14 (East Kentucky Power Cooperative, Duke Kentucky, Louisville Gas & Electric, Kentucky
Utilities Company, and American Electric Power Company d/b/a Kentucky Power have all issued RFPs). See also
Berry Rebuttal Testimony at p. 16:8-13.
266 Berry Direct Testimony at p. 12:14-17.
262
263
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Intervenors seem to understand. The Opposing Intervenors criticize Big Rivers' load

2 replacement forecasts in part by relying on comparisons to native load growth and discussions of
3

local demand.267 For example, Sierra Club asserts that "Big Rivers would have to capture one-

4

sixth of all Kentucky or Indiana industrial electricity sales" to replace the Smelters' load. 268

5 However, the Opposing Intervenors disregard the significant number of multistate opportunities
6 for load growth identified and pursued by Big Rivers. The Mitigation Plan calls for "not only
7

internal economic development opportunities, but it also involves seeking bilateral contracts with

8

other entities, such as other utilities and municipalities beyond its own border and even beyond

9 the MISO footprint." 269 As Big Rivers' recent agreements to provide power to Nebraska
10 counterparties evidences, there is a demonstrated demand for energy sales outside of Kentucky,
11

where electricity prices are higher. Big Rivers is also currently negotiating with an Oklahoma

12 company to provide power and capacity. 279 Somewhat closer to home, "customers currently
13 served by TVA have approached Big Rivers because TVA's rates are projected to exceed the
14
15

rates that Big Rivers can provide." 27I
To the extent that there are concerns that Big Rivers' transacting with out-of-state

16 counterparties could lead to a situation in which FERC could assume jurisdiction over Big
17 Rivers, denying the Commission the power to regulate Big Rivers' operations or rates if Big
18 Rivers paid off its RUS debt, those concerns have no grounding in law or fact. Under the
19 Federal Power Act ("FPA"), the Federal Energy Regulatory Commission ("FERC") has
20

exclusive jurisdiction over the rates, terms, and conditions of interstate electric transmission and

267 See, e.g., Direct Testimony of Philip Hayet, pp. 14-16, 19-24 (Oct. 29, 2013) ("Hayet Direct Testimony");
Ackerman Direct Testimony at pp. 7-10.
2 " Id. at pp. 7:19-8:3.
269
Berry Rebuttal Testimony at p. 16:3-6.
"° Id at p. 16:6-8; Id. at Exhibit Deny Rebuttal-4.
271 Id at p. 16:18-20.
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the sale of wholesale electric energy by a "public utility." 272 However, the FPA definition of

2

public utility, inter alia, specifically exempts cooperatives that (1) receive financing from the

3

RUS under the Rural Electrification Act or (2) are wholly owned, directly or indirectly, by such

4

cooperatives, or (3) sell less than 4,000,000 megawatt hours of electricity per year. 273 Big Rivers

5 has RUS debt and is therefore exempt from the FPA definition of a public utility. However,
6 even if it paid off all of its RUS debt, Big Rivers still would be exempt from the FPA definition
7

of a public utility and FERC's jurisdiction over wholesale rates, because Big Rivers is wholly

8 owned by member distribution cooperatives with RUS financing. 274 Given Big Rivers' financial
9 and operational characteristics, this Commission will continue to hold jurisdiction over Big
10 Rivers, and any speculation that FERC will usurp this Commission's authority with respect to
11

sales to out-of-state parties is unfounded.
The Opposing Intervenors level other misguided criticisms of Big Rivers' projected load

12
13

replacement forecast. 275 In particular, they overlook the fact that Big Rivers is simultaneously

14 pursuing different approaches in order to ensure that it can generate as many benefits for its
15 Members as possible.276 For example, KIUC argues that Big Rivers "would have to find the
16

equivalent of 28 new Aleris-sized plants that it could serve," then states that "[i]t would simply

17 be too far-fetched to expect" that economic development efforts could be so successful. 277 Even
18

setting aside KIUC's erroneous assumption that mitigation requires increases in native load only,
See 16 U.S.C. §§ 824d, 824e; see also Penn. Power & Light Co., 23 FERC 1 61,006,6l,018, reh'g denied, 23
FERC 1 61,325 (1983); So. Co. Servs., Inc., 37 FERC 1 61,256, 61,652 (1986); Aquila Merchant Servs., Inc., 125
FERC 1 61,175, 61,927 (2008). A "public utility" is defined under the FPA as an entity that "owns or operates
facilities subject to the jurisdiction of [FERC]" under Part II of the EPA. 16 U.S.C. § 824(e) (2006).
273 See 16 U.S.C. § 824(f) (2006).
274 See id; see also Dynegy Holdings, Inc, 127 FERC 1 62,080 (2009) (finding that a FERC jurisdictional public
utility ceased to be a public utility subject to FERC jurisdiction when it became wholly owned by an entity receiving
REA financing).
273 See, e.g., Ackerman Direct Testimony at pp. 6-10.
276 Berry Rebuttal Testimony at p. 8:18-20 ("The Opposing Intervenors appear to believe that if Big Rivers does not
achieve the replacement load assumed in some long-term modeling, Big Rivers will have no additional revenues.").
277 Hayet Direct Testimony at pp. 19:4-20:4.
272
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I KIUC's example demonstrates its fundamental misunderstanding of the Mitigation Plan, which
2 does not hinge on the total success of any one strategy.
3

This type of misunderstanding leads the Opposing Intervenors to drastically understate

4 the Mitigation Plan's likelihood of success. For example, Mr. Holloway offers a net present
5 value analysis but completely omits any consideration of revenues from future MISO capacity
6 auctionsm which, as discussed below, are very likely. Mr. Holloway's sensitivity study is
7 likewise flawed in assuming that Big Rivers would bring generating assets back on-line at a loss,
8 before replacement load was realized and the plants became efficient to operate, which Big
9 Rivers does not plan to do. 228 The Opposing Intervenors implicitly argue that if Big Rivers is not
10 able to achieve 800 MW of load replacement then there is no benefit to the Members. In reality,
11

every megawatt of new sales that contributes to Big Rivers' fixed costs benefits the Members. 28°

12

The Opposing Intervenors "also largely ignore the possibility of increased off-system sales." 28I

13

Any energy that Big Rivers is not selling to replacement load will be available to sell into the

14 market, which will provide benefits to the Members even if Big Rivers is not able to acquire any
15

additional load replacement. Because of these significant omissions, the analyses offered by the

16 Opposing Intervenor witnesses do not reflect the reality of Big Rivers' situation. Consequently,
17 they serve only to confine and misrepresent the true goals of the Mitigation Plan and its chances
18

of success.

Attorney General's Response to Item No. 28 of Big Rivers' First Data Requests (when asked "whether Mr.
Holloway's analysis incorporates any revenues from Big Rivers participating in future MISO capacity auctions," the
Attorney General confirmed that "[t]he analysis does not include capacity auction revenues"). See also Berry
Rebuttal Testimony at pp. 8:21-9:5 ("By excluding all revenues from capacity auctions, Mr. Holloway's analysis is
seriously flawed.").
279 Wolfram Hearing Testimony, Jan. 9, 2014, Tr. 13:59'25".
2 " Bailey Hearing Testimony, Jan 7, 2014, Tr. 11:16'51" ("Rates that make a contribution to fixed costs, if they're
high enough to make a contribution to fixed costs, should benefit the remaining Members.").
221 Berry Rebuttal Testimony at p. 9:6-7.
272
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The Opposing Intervenors also myopically focus on Big Rivers' rate adjustments from

2

2012 to 2015, assuming that Big Rivers' rates after the expiration of the reserve funds will hinder

3

its ability to secure replacement load and/or additional off-system sales. However, the argument

4

implicit in this approach (i.e., that Big Rivers' post-reserve rates are uncompetitive), incorrectly

5 assumes that potential new customers' decisions will be driven primarily by comparing Big
6

Rivers' post-reserve rates to Big Rivers' rates at the beginning of 2012. In reality, "a comparison

7 of Big Rivers' proposed rates to the rates of other utilities is the meaningful comparison." 282
8 Although the Opposing Intervenors largely ignore Big Rivers' comparative rates, Big Rivers
9 "compared its rates to those of other utilities in Kentucky," as well as "Kentucky's resultant rates
10 to those of other states," and provided those comparisons with its Application in this
11

proceeding.283 Despite this, none of the Opposing Intervenors mentioned the comparative rate

12 data in their testimony; 284 this is no doubt because the comparison "does not corroborate the dire
13

circumstances portrayed by the Opposing Intervenors, particularly for the industrial customer

14 segment. '1285 In fact, Big Rivers' comparison (which compares the 2014 retail rates for the Large
15 Industrial customers on the Big Rivers system and the 2015 retail rates for the Rural customers
16

on the Big Rivers system to 2011 rates for other utilities) 286 establishes that Big Rivers' new

17 rates net of the Member Rate Stability Mechanism will still be in the top quartile in Kentucky,
18

and Kentucky's average utility rates will still remain among the top ten lowest in the nation, even

19 after the reserve funds are exhausted. 287 The comparisons Sierra Club offered at the hearing
20 between Big Riven' average system 2014 retail rates with the 2012 average rates of entire states
Wolfram Rebuttal Testimony at pp. 14:22-15:2. See also Berry Rebuttal Testimony at pp. 18:18-19:7.
Wolfram Rebuttal Testimony at p. 14:16-1; Direct Testimony of John Wolfram, Application Tab 70 (June 28,
2013) ("Wolfram Direct Testimony"), Exhibit Wolfram-8.
234 Wolfram Rebuttal Testimony at p. 14:20-21; Berry Rebuttal Testimony at p. 19:4-5.
215 Wolfram Rebuttal Testimony at p. 15:2-6. See also Berry Rebuttal Testimony at p. 19:5-7.
2 " Wolfram Direct Testimony, Exhibit Wolfram-8; Wolfram Hearing Testimony, Jan. 9, 2014, Tr. 14:37'20".
237 Wolfram Direct Testimony, Exhibit Wolfram-8.
212

2"

52

1

are invalid and do not properly compare Big Rivers to other utilities on an "apples-to-apples"

2

basis.288 For this reason, Big Rivers' rates are competitive even after the rate adjustments in the

3

535 Rate Case and this proceeding, and its comparative rates support Big Rivers' reasonable

4

belief that it "can successfully attract load." 289

5

Moreover, because Big Rivers' generating costs are so competitive, Big Rivers is able to

6 offer rates lower than its proposed tariff rates to new customers, at least for a period of time, in
7 order to attract incremental load. 299 This makes load replacement even more likely, and it will
8

benefit existing ratepayers because any new sales will contribute to Big Rivers' fixed costs and

9 will thus help to reduce the rates of existing ratepayers.
10
11

Even if Big Rivers' efforts to develop new native load, bilateral contracts, and similar
arrangements do not succeed as soon as Big Rivers believes they will, Big Rivers "will be able to

12 replace some or all of the smelter load through off-system sales when off-system market prices
13

increase to a level that would justify returning idled units to operational status." 29I Relying in

14 part on price studies provided by its experienced and qualified consultants ACES and Wood
15

Mackenzie,292 Big Rivers "currently projects that market prices will return to such a level in

16

2019. 293 This projection is driven in part by the expectation that "most merchants will likely

17 decommission their coal plants and not replace that supply" in order to cut MATS compliance

Wolfram Hearing Testimony, Jan. 9, 2014, Tr. 14:56'52".
Berry Rebuttal Testimony at p. 19:5-7 ("The comparative rate data provided in [Exhibit Wolfram-8], particularly
for the industrial rate class, supports my contention that Big Rivers can successfully attract load.").
290 Wolfram Hearing Testimony, Jan. 9, 2014, Tr. 15:34'57" (discussing economic development rates to attract new
load).
291
Berry Direct Testimony at p. 13:19-21.
292 Berry Rebuttal Testimony at p. 11:7-8.
293 Berry Direct Testimony at p. 13:21-22.
231
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costs.294 This future change to the regional generation profile is widely accepted—even Sierra

2 Club agrees that "some coal plants will retire to avoid the costs of MATS compliance." 295
3

In contrast, the Wilson Station "is fully compliant with all current and proposed

4 environmental regulations except some potential CO2 regulations," 296 in part because, as long as
5

the Coleman Station is temporarily idled (but not retired or sold), Big Rivers will have sufficient

6 SO2 and NO credits to obviate the need for an expensive new scrubber at the Wilson Station. 297
7 As competing coal plants are decommissioned around the country, the resulting "decline in
8

supply should place upward pressure on wholesale market prices." 298 Prices are likely to be

9 further pushed upward by a national economic turnaround leading to an increase in demand. 2"
10

Although Sierra Club criticizes the energy price studies developed by ACES and Wood

11

McKenzie, it has not provided any energy price forecast of its own. 300 Furthermore, it has not

12 demonstrated that Big Rivers' consultants are unqualified, nor has it demonstrated that Big
13

Rivers' studies are incorrect. 301

14

Similarly, although the Opposing Intervenors criticize Big Rivers' projection that

15 replacement load will have a 75% load factor, 302 those criticisms are not supported by the facts.
16 Big Rivers based its projection on the informed belief that "replacement load would likely take
17 many forms," ranging from market agreements likely to have a 100% load factor, to residential
18 load likely to have a 60-65% load factor, to economic development load likely to have a load
Berry Rebuttal Testimony at p. 13:4-10. See also Bailey Hearing Testimony, Jan. 7, 2014, Tr. 11:30'45" ("I
believe MISO itself issued a report in July of this year that forecast 6-9 GW of power will be retired by 2016."); id
at Tr. 11:31'09" ("I think MISO took into consideration [plans for combined cycle gas generation] when they issued
their report.").
295 Ackerman Direct Testimony at p. 12:17-19.
296 Berry Rebuttal Testimony at p. 19:19-20.
299 Berry Hearing Testimony, Jan. 8, 2014, Tr. 17:40'25". These allowances would not be available if Big Rivers
was forced to retire the Coleman Station. See id at Tr. 17:58'27" (pollution allowances are unit-specific).
299 Berry Rebuttal Testimony at p. 13:10-11.
299 !d at p. 13:11-12.
3°° Id at p. 10:14-16.
3° ' Id at p. 10:14-16.
302 1d at pp 17:20-18:17.
294
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factor greater than 90%. 303 Big Rivers' informed estimate has thus far proved quite accurate.

2 "[T]he Nebraska loads that Big Rivers is in negotiations with have an average load factor of
3 72%."3"
4

Even if none of Big Rivers' efforts discussed above succeed to the expected degree, Big

5 Rivers can still "add Member value just by taking advantage of the [MISO] market, to which it
6 has ready access." 305 Big Rivers' expectation of success in that capacity market is well-founded
7 on the "supplied projected MISO capacity values from two reputable energy consulting firms:
8 Wood Mackenzie and IHS Global." 306 It is also supported by the fact that Big Rivers'
9 "generating units routinely achieve a 90% dispatch rate in the MISO market, which validates the
10 competitive marginal production cost of these units." 3"
11

Once again, Sierra Club criticizes the studies developed by well-qualified consultants, 3"

12

but once again, Sierra Club fails to substantiate those criticisms and fails to provide any

13

alternative forecast of MISO capacity values. 3" The forecasts Big Rivers relied on are "relied

14 upon by numerous other utilities throughout the country for planning purposes," and they are
15

reasonable. 31°

16

Finally, the Opposing Intervenors suggest that the fact that Big Rivers has not already

17 secured huge volumes of replacement load demonstrates that the Mitigation Plan is
18 unreasonable. 311 This argument has no foundation in reality. As explained by Mr. Berry, "any
19

realistic alternative for finding sizable, long-term sales options will take at least three years, and

1d at p. 18:6-11.
1d. at p. 18:14-16.
3°3 Id at p. 8:4-8.
"' Id at p.9:14; id at Exhibit Deny Rebuttal-I.
3°7 Deny Direct Testimony at p. 12:2-3.
3°3 See Ackerman Direct Testimony at pp. 12-15.
3°9 Berry Rebuttal Testimony at p.21:5-21.
31° Id at p. 12:2-5.
311 See, e.g., Ackerman Direct Testimony at pp. 7:11-8:14.
"3
3°4
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perhaps more, to be fully realized."312 Furthermore, as Big Rivers has explained, "uncertainty

2 surrounding Big Rivers' financial and regulatory situation has made obtaining replacement load
3

more difficult, especially given that the ... intervenors in the Big Rivers rate cases have taken

4 positions that would lead to Big Rivers' bankruptcy." 313 If the Commission grants Big Rivers'
5 proposed rate relief, 'This uncertainty will be removed," and a major obstacle to the success of
6

Big Rivers' Mitigation Plan will be eliminated. 314
While the Opposing Intervenors seem to believe that there can be no success that does

7

8 not completely replace the Smelter load at the Smelter rates, the evidence demonstrates that Big
9

Rivers' Mitigation Plan is "reasonable and viable," 313 and the Opposing Intervenors' criticisms

10 of it are unfounded. In light of this demonstrated "potential for growth and expansion," 316 the
11

Commission should allow Big Rivers a reasonable opportunity to implement its Mitigation Plan.
Big Rivers' Implementation of the Mitigation Plan Has Allowed It To Reduce
Costs and Scale Back Its Operations.

12
13

C.

14

Big Rivers' Mitigation Plan encompasses more than the rate relief proposed in this

15 proceeding and the long-term strategies for generating new revenue discussed above. It also
16

includes a "reduction of generation-related costs" 317 in order to offset some effects of the

17

Smelters' contract terminations without affecting rates. As Mr. Bailey explains, Big Rivers has

18

"worked diligently to reduce costs and scale-back [its] operations so that [it is] operating as

19

leanly as possible while still satisfying [its] debt obligations, prudently operating and
Berry Direct Testimony at p. 13:12-14. See also Berry Rebuttal Testimony at p. 17:14-16 ("Big Rivers has
repeatedly stated that load replacement will not occur overnight. To assume that 850 MW of load replacement could
occur overnight is unreasonable and short-sighted.").
313 Id at p. 17:10-13. See also Richert Rebuttal Testimony at p.35:4-7 (Sierra Club's proposal would extend
regulatory uncertainty and "scare off potential load replacement customers and suppress regional economic
development to the detriment of Big Rivers' Mitigation Plan").
314 Berry Rebuttal Testimony at p. 17:13-14.
313 Id at pp. 16:12-13, 17:17-19 (the "Mitigation Plan is reasonable and will result in replacement loads, and Big
Rivers continues to see positive signs that the Mitigation Plan will reap future benefits for Big Rivers' Members.").
316 Nati-Southwire, 785 S.W.2d at 512-13.
317 Berry Rebuttal Testimony at p.7:17-21.
317
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maintaining [its] generation fleet, and planning for the future." 3 " These are not speculative

2 future benefits; Big Rivers has already "engaged in corporate-wide cost cutting" 319 and
3

"dramatically" reduced expenses. 32° In the present case, Big Rivers' cost-cutting efforts have

4 "turn[ed] a $155 million dollar per year revenue loss from the Sebree smelter into a revenue
5

request of only $71.2 million dollars per year."32I
For all of these reasons, the Commission should afford Big Rivers the opportunity to

6
7

implement its Mitigation Plan, including its successful cost-cutting strategies, by approving Big

8

Rivers' proposed rate relief in this proceeding.

9
10
11

IX. Denial of the Full Rate Relief Will Likely Force Big Rivers to File for Bankruptcy or
Cease Operations.

Big Rivers has worked hard to "help ensure that Big Rivers will not have to adjust its

12
13

rates any more than necessary." 322 It "is requesting only the revenue it needs to continue to

14

safely operate and maintain its plants prudently in the future, maintain the value of its generating

15

assets, and meet its financial covenants." 323 The Opposing Intervenors' proposals, in contrast,

16 would cause Big Rivers to default on its obligations, thereby "light[ing] the bankruptcy fise." 324
Big Rivers is Obligated to Achieve a 1.10 MFIR to Avoid Default.

17

A.

18

The Commission has recognized that Big Rivers operates under "unique

19 circumstances"325 because of the 1.10 MFIR "floor" 326 established as the "absolute minimum
20 threshold that Big Rivers must achieve pursuant to its financial obligations and debt
Bailey Rebuttal Testimony at p.6:11-13.
Bailey Direct Testimony at p. 14:14-15.
3211 Bailey Rebuttal Testimony at p.6:16-16.
321 1d at p. 6:19-21.
322 id at p. 3:19-22.
323 Berry Direct Testimony at p.23:18-20.
3" Mabey Hearing Testimony, Jan. 8, 2014, 15:11'15".
3" 2011 Rate Case Order at '8.
3" Richert Direct Testimony at p. 9:20-22.
3"
319
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covenants."327 As the Commission found in the 535 Rate Case, Big Rivers' contractual

2 obligations "[create] a greater need for the use of a coverage ratio that will produce margins
3 above the minimum needed so that an unexpected event, such as a drop in projected revenues or
4

an increase in expenses, does not result in a mortgage default." 323 Big Rivers' proposed rates

5

were carefully designed to achieve that goal, as explained in Section V.
If Big Rivers fails to achieve an MFIR of 1.10, the consequences will range from "having

6

7 to pay higher interest rates on debt, to being unable to find sources of credit and defaulting under
8

its credit agreement covenants." 329 Notably, it will lose the right to secure additional debt under

9 its existing Indenture until after Big Rivers has achieved a 1.10 MFIR for a 12-month period
10

described in the Indenture. 330 For ratemalcing purposes, authorizing anything less than a 1.24

11

TIER331 "puts Big Rivers at risk of defaulting on its loan obligations because it would leave Big

12 Rivers an unreasonably narrow window in which to operate." 332 Big Rivers' proposed rates are
13 calculated based upon an authorized TIER of 1.24, and for the reasons stated above, the
14 Commission should approve Big Rivers' proposed rates in order to provide a sufficient cushion
15

for it to satisfy its existing contractual obligations, have access to the capital markets, and focus

16

on the Mitigation Plan. 333

Richert Rebuttal Testimony at p.26:21-13.
535 Rate Case Order at *42.
3" Richert Direct Testimony at p. 12:3-6.
33° Id at p. 7:4-6.
331 Although TIER and MFIR are conceptually different, they are equivalent for Big Rivers because it pays no
income taxes. See Id at pp. 10:19-11:4; Direct Testimony of Bion C. Ostrander, p. 9:5-7 ("Ostrander Direct
Testimony").
332 Richert Direct Testimony at p. 11:12-14. See also Walker Hearing Testimony, Jan. 8, 2014, Tr. 16:51'25" ("I
think that that was 1.20 and what they're requesting is 1.24 those four basis points as I point out in my testimony is
four basis points different. 1 think if you came back with a rate order of 1.20, that would provide regulatory
certainty which everyone is looking for, and when 1 say everyone I mean the rating agencies and the lenders are
looking for regulatory certainty. I could argue that those four basis point would send a signal that says not only is
the Commission supportive, but they're supportive in the right direction and they recognize that maybe that four
basis points would send a signal that they could in the future provide ... higher TIER coverage.").
333 As discussed in Section V, a TIER of 1.20 would not provide a sufficient cushion for Big Rivers to satisfy its
existing contractual obligations.
3"
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I
2

B.

3

The rates proposed by Big Rivers will produce revenues that will meet Big Rivers'

The Opposing Intervenors' Recommendations Would Cause Big Rivers to
Default on Its Obligations.

4 revenue requirements and enable Big Rivers to satisfy its minimum MFIR requirements. 334 The
5 Opposing Intervenors, in contrast, recommend actions that would render Big Rivers unable to
6 meet its minimum MFIR requirements, causing it to default on its obligations to creditors. 335
7 This would lead to severe consequences, including heightening the likelihood of RUS triggering
8

the "lock box," of Big Rivers "having to pay higher interest rates on debt, losing the contractual

9

ability to borrow money on a secured basis, having its existing loans accelerated, having its lines

10

of credit terminated, having its ability to obtain letters of credit under its existing credit

11

agreements terminated," 336 and, ultimately, being forced down a path to bankruptcy.
On behalf of the Attorney General, Mr. Ostrander proposes an authorized TIER of 1.10

12
13

for ratemaking purposes. 337 This is, of course, the same basic proposal that Mr. Ostrander

14 advanced in the 535 Rate Case, 336 and which the Commission rejected because it would "not
15 provide a 'cushion' in the event of either an unexpected decline in revenues or unavoidable
16 increase in expenses." 339 The Commission should once again reject Mr. Ostrander's proposa1. 346
For the test period in this case, the difference in net margins between 1.24 TIER and a

17
18

1.10 TIER is only about $6.1 million. 34I For a generation and transmission cooperative with a

Richert Direct Testimony at pp. 7:19-8:1 ("The calculation of MFIR for the test year of February 1, 2014,
through January 31, 2015, assuming the proposed rates are in effect, produces an MFIR of 1.11.").
333 Richert Rebuttal Testimony at p. 9:3-12.
336 Richert Direct Testimony at p. 6:4-8.
337 Ostrander Direct Testimony at p. 9:4.
338 Richert Rebuttal Testimony at p. 26:16-17.
333 535 Rate Case at *42.
3m) See Richert Rebuttal Testimony at p.25:!0-11 ("Mr. Ostrander proposes setting Big Riven' TIER at 1.10, but he
has no expertise in such matters, and his proposal is unsupported and unsupportable.").
341 Bailey Direct Testimony at p. 8:19-21.
334
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1

forecasted $371 million annual cost of service, this is already a slim margin for error. 342 The use

2 of a 1.10 TIER for ratemaking purposes is inappropriate because it leaves no margin of error for
3

ordinary business fluctuations 343 or simple margin attrition. 344 Without a TIER "cushion' in the

4 event of either an unexpected decline in revenues or unavoidable increase in expenses," 345 Big
5 Rivers would end up defaulting on its obligations and be forced down a path to bankruptcy. 346
6 Accordingly, the Attorney General's proposed TIER of 1.10 is inappropriate. 347
7

Big Rivers' revenue requirement is "based on Big Rivers' total test period revenues and

8 expenses—analyzed from the bottom up—not on an estimate of the revenue impact of the
9 smelter contract termination, from the top down." 348 Big Rivers has carefully projected its TIER
10 and margins in this case and determined that the proposed rate adjustment will allow it to satisfy
11

the minimum 1.10 TIER requirement. 349 However, these proposed rates provide only a slim $6.1

12 million margin35° for Big Rivers "to meet its debt service, continue funding an appropriately
13

reduced scale of operations, and still have access to reasonable interest rates in the credit

14 markets."351 Anything less than the rates proposed by Big Rivers will shrink that already slim
15

cushion and directly jeopardize Big Rivers' ability to meet its obligations.

16

Furthermore, the elimination of a contractually-mandated TIER ceiling after the

17 Smelters' contract terminations does not mean that—as Mr. Ostrander asserts—Big Rivers'

Id at p. 8:21-22.
Richert Rebuttal Testimony at pp. 26:20-27:1.
344 Walker Rebuttal Testimony at p.4:19-20.
3" See 535 Rate Case Order at '42.
346 Richert Rebuttal Testimony at p. 27.
347 Walker Rebuttal Testimony at p.3:19-21.
341 Wolfram Rebuttal Testimony at p31:13-17.
349 Richert Direct Testimony at p. 7:19-8:5 ("The calculation of MFIR for the test year of February 1, 2014, through
January 31, 2015, assuming the proposed rates are in effect, produces an MFIR of 1.11."); Id., Exhibit Richert-2.
3" Bailey Direct Testimony at p.8:19-21.
3" Rebuttal Testimony of DeAnna M. Speed, p.5:19-22 (Dec. 17, 2013) ("Speed Rebuttal Testimony").
342
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1 TIER should be set at the absolute minimum. 352 Again, the TIER used for ratemaking must
2 provide at least some level of "cushion," 353 and the presence or absence of a cap does not affect
3

that basic function. 354 Big Rivers' requested TIER of 1.24—only four basis points higher than

4 that authorized by the Commission in the 535 Rate Case—is certainly reasonable in comparison to
5

other investment grade-rated generation and transmission cooperatives. 355

6

The Opposing Intervenors' other TIER-related proposals are also flawed. On behalf of

7 KIUC, Mr. Kollen proposes repurposing the reserve ftmds to allow Big Rivers "to achieve a 1.24
8 TIER each month;" 356 however, Mr. Kollen intends for that relief to be temporary, and
9 acknowledges that the KIUC rate plan would cause Big Rivers to have insufficient revenues as
10 early as December of 2014. 357 This would result in Big Rivers cannibalizing its reserve funds
11

with no guarantee of ongoing viability. 3513 It would also necessitate immediate efforts to prepare

12 and file another rate case to establish new rates that would be effective no later than January 1,
13

2015.359 Notwithstanding this, Mr. Kollen indicates that the purpose of the temporary TIER

14

support and the "denial of the requested rate relief [is to establish] the foundation for a 'workout'

15 process between Big Rivers and its four major lenders." 369 However, as explained further in the
16 rebuttal testimony of Mr. Mabey and described in more detail at Section IX. below, "the

Ostrander Direct Testimony at p. 10:5-9. See also Richert Rebuttal Testimony at p. 27:6-7.
535 Rate Case Order at *42.
354 Richert Rebuttal Testimony at p. 27:7-9.
3" Walker Rebuttal Testimony at p. 10:1-5; see also Id. at p.8:14-9:12 (testifying that Big Rivers performed a
rigorous analysis typical of that used in the industry and concluded that Big Rivers' TIER performance of I.17x for
2010-2012 as well as the requested TIER of 1.24 was below the financial performance of other investment graderated, state-regulated generation and transmission cooperatives).
356 Kollen Direct Testimony at p. 23:6-10.
"7 k1 at pp. 10:22-11:2; KIUC's Response to Item No. 25 of Big Rivers' First Data Requests; Richert Rebuttal
Testimony at p.29:9-15.
Mabey Hearing Testimony, Jan. 8, 2014, Tr. 15:17'40".
"9 1d. at Tr. 15:24'07" (KlUC's plan "would put management right back in rate case preparation now, essentially,
sending this signal of instability instead of focusing on the Mitigation Plan.").
366 Mabey Rebuttal Testimony at p. 8:1-2.
352
'"
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consensual workout path will fail and a bankruptcy filing will be a highly probable result. ... 99361

2 Similarly, Sierra Club's proposal that the Commission grant Big Rivers only a "short-term rate
3

increase"362 in order to keep Big Rivers afloat while it sheds generating assets would likewise

4

"[force] Big Rivers toward likely banIcruptcy." 363 In short, these approaches are simply not

5

realistic.

6

Regardless of how the Opposing Intervenors characterize their goals and regardless of

7 whether they actually use the word "bankruptcy," their proposals would lead to a cascade of
8 negative effects as creditors and stakeholders take defensive measures:
9

• RUS could implement the lock box;364

10
11

• Big Rivers would be prevented from accessing its remaining line of credit because it
could not do so under the credit agreement and the required forms for any draw; 365

12
13

• Creditors would likely accelerate all amounts owed by Big Rivers under certain credit
agreements; 366

14

• Creditors would likely impose increased default interest rates; 362

15
16
17

• The credit ratings agencies would likely take further negative action against Big
Rivers, thus undermining Big Rivers' ability to access the credit market it needs for
long-term viability;368

1d at p. 8:9-11.
Ackerman Direct Testimony at pp. 5:16-6:6.
363 Richert Rebuttal Testimony at p. 35:10-12.
364 Id at p. 31:20-22.
'65 1d at p. 9:12-13. See also In the Matter of The Application of Big Rivers Elec. Corp. for Approval to Issue
Evidences of Indebtedness, Application, P.S.C. Case No. 2013-00125, pp. 53-54, p.73 (March 28, 2013) (The
proposed Amended and Restated Revolving Line of Credit Agreement between Big Rivers and CFC, in which Big
Rivers certifies that "all of the representations and warranties contained in the Credit Agreement are true and correct
on and as of the date hereof" and further represents that "Where has been no material adverse change in the
business, assets, liabilities (actual or contingent), operations, condition (financial or otherwise) of the Borrower and
its subsidiaries taken as a whole from that set forth in said financial statements except changes disclosed in writing
to CFC prior to the date hereof.") Read together, these provisions provide that access to further credit under the
agreement can only be obtained by certifying that there has been no material adverse change. If CFC deems denial
of the proposed rates as a material adverse change, Big Rivers would be unable to make that certification and would
thus be refused any additional requested draws on the line of credit.
366 Richert Direct Testimony at p. 6:6-7.
367 1d. at p. 6:5-6.
364 See Big Rivers' Response to Item No. 7 of the Attorney General's First Data Requests (providing "Issuer
Comment: Big Rivers Electric Corporation—Credit Opinion," Moody's Investors Service (July 15, 2013) (further
' 61
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2

• Coal suppliers would likely demand credit support, likely to be a cash deposit equal
to deliveries during a billing cycle; 369

3

• Vendors would likely place Big Rivers on "C.O.D." or "cash in advance"; 379

4
5

• If Big Rivers fails to achieve at least 1.10 TIER, it would be unable to issue
Additional Obligations secured by the Indenture; 371 and

6
7
8

• Prospective medium- and long-term buyers for power would likely shun Big Rivers in
favor of generation and transmission companies viewed as more reliable, thus
crippling Big Rivers' Mitigation Plan. "I

9

Each of these actions would have immediate and dire effects on Big Rivers' ability to

10

fulfill its existing obligations, its ability to obtain credit for operating purposes, and, more

11

importantly, its liquidity — the cash flow that enables it to pay current bills, obtain the fuel,

12

supplies, and vendor support needed to operate, properly maintain its system, and fulfill service

13

obligations to its Members. 373 Big Rivers would then quickly face default and bankruptcy.

14
15

The Opposing Intervenors admit they have not even studied the issue of bankruptcy, 374
but yet they accuse Big Rivers of exaggerating the risks of banIcruptcy. 375 This is not true. Big

16 Rivers is not "crying wolf," 376 and as Mr. Bailey clarified in response to Commissioner Breathitt,
17 Big Rivers has in each case believed in good faith that the Opposing Intervenors' proposals

downgrading the senior secured rating for Big Riven' Ohio County Pollution Control Bonds to Ba2 from Bal
following the hearing in the 535 Rate Case)).
369 Mabey Rebuttal Testimony p. 33:4-7.
3" Id. at p. 33:4-7.
3" Richert Direct Testimony at p. 7:44; Walker Rebuttal Testimony at p.4:16-17.
3n See Mabey Rebuttal Testimony at p.33:11-13.
3" See Walker Direct Testimony at p.7:16-19 ("A utility must be able to attract capital at a reasonable cost in order
to build and maintain physical plants and to meet its public service obligations.").
3" See, e.g., Hearing Testimony of Larry W. Holloway, Jan. 9, 2014, Tr. 18:32'28" ("Holloway Hearing
Testimony"); Attorney General's Response to Item No. 35 of Big Rivers' First Data Requests (explaining that the
Attorney General performed no bankruptcy analysis); Hearing Testimony of David Brevitz, Jan. 9, 2014, Tr.
18:44'51" ("Brevitz Hearing Testimony") (confirming); Sierra Club's Response to Item No. 6 of Big Riven' First
Data Requests (failing to identify and provide any studies analyzing how bankruptcy would affect Big Riven' retail
rates); Richert Rebuttal Testimony at p.24:14-18 r[N]one of the Opposing Intervenors' witnesses are experts in
utility bankruptcy, and none of them conducted any analyses or studies about the possible effects of bankruptcy
(including whether bankruptcy would result in lower rates for Big Riven' Members).").
3" See, e.g., Statement of Michael Kurtz, Jan. 7, 2014, Tr. 14:04'57" (suggesting Big Riven' statements about
bankruptcy are merely a "tactic").
396 Bailey Hearing Testimony, Jan. 7, 2014, Tr. 16:54'02".
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I would have led Big Rivers to banIcruptcy. 377 None of the cases cited by KIUC show that Big
2 Rivers' fear was unfounded, and none of them show that the Commission's granting reduced rate
3

relief was harmless.

4

Big Rivers' 2009 request for rate relief—only filed because the status of the Unwind

5 Transaction was uncertain at the time of filing 378—was dismissed shortly before the closure of
6 the Unwind Transaction, at which time the requested relief became unnecessary. 379 Those
7 unique circumstances do not demonstrate that Big Rivers was insincere about the consequences
8 of not receiving rate relief if the Unwind Transaction failed. The need for rate relief was simply
9 mooted. Neither do the outcomes of Big Rivers' 2011 Rate Case and the 535 Rate Case support
10 KIUC's accusation. In neither case did the Commission adopt the Opposing Intervenors' plans.
11

Big Rivers was forced to take significant measures after the 2011 Rate Case, including deferring

12 maintenance outages, simply to be able to meet its loan covenants. 380 Similarly, Big Rivers
13

believes that it did not experience more serious repercussions from the reduced rate relief granted

14 in the 535 Rate Case Order largely because some of the reduced items were deferred until this
15

proceeding381 and because Big Rivers' creditors interpreted the order on the whole as a signal of

16 the Commission's ongoing support for Big Rivers. 382 Neither of those situations remotely
17 suggests that Big Rivers is overstating the consequences of an adverse decision in this
18

proceeding.

Id. at Tr. 14:05'10".
"Id. at Tr. 16:49'54".
" See 2009 Rate Case Order; Bailey Hearing Testimony, Jan. 7, 2014, Tr. 16:50'15".
3" Bailey Hearing Testimony, Jan. 7, 2014, Tr. 16:51'25". See also Id at Tr. 14:11'54".
381 Ii Tr. 16:52'55".
382 Richert Rebuttal Testimony at p.8:17-19 (because "creditors and rating agencies saw the [535 Rate Case Order]
as a signal of ongoing regulatory support," they did not "take actions that could lead to a Big Rivers' bankruptcy.").
371
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The dangers of an adverse decision in this proceeding are very real, as Mr. Mabey

2 testified. 383 And importantly, these dangers are not reduced because of Big Rivers' atypical
3

margins calculated at the time of the hearing. 384 As an initial matter, Big Rivers' preliminary

4 end-of-year margins are $8,639,490.98 with a 1.20 TIER—significantly lower than the margins
5

at the time of the hearing in this proceeding. 383 Furthermore, this financial performance

6 discussed at the hearing is not projected to be repeated because it resulted largely from one-time
7 circumstances which have already been adjusted out for 2014. 386 These circumstances include
8 the effects of the Commission order on the 2011 Rate Case rehearing, stronger wholesale
9 margins (resulting in part because Big Rivers deferred the Coleman Station's maintenance
10

outage), reduced labor costs due to staff attrition, and more. 381

11

For these reasons, the denial of Big Rivers' proposed rates would leave it with

12

insufficient revenue to meet its service obligations to its Members and its payment obligations to

13

its creditors. Big Rivers would quickly fall below its contractual TIER requirement, deplete its

14 available cash, have its revenues "lockboxed," and be cut-off from access to the capital it needs
15

in order to continue operations and protect its ongoing financial viability. With no liquidity, no

16 sufficient revenue, and no access to credit, Big Rivers would be forced into bankruptcy.

Mabey Hearing Testimony, Jan. 8, 2014, Tr. 15:12'17" (testifying that the Opposing Intervenors' proposals
would "light the bankruptcy fuse," and that bankruptcy would not be a prudent path forward at this time).
3 " Bailey Hearing Testimony, Jan. 7, 2014, Tr. 15:31'49".
585 See Big Riven' Updated Response to Item No. 43 of Commission Staff's First Data Requests (Jan. 31, 2014).
3" Bailey Hearing Testimony, Jan. 7, 2014, Tr. 15:32'17".
385 See Id. at Tr. 15:32'51"; Richert Hearing Testimony, Jan. 8, 2014, Tr. 12:29'01" (attributing the high margins, as
of September 2013, to various unique circumstances including: $7 million in reduced labor expense due to unfilled,
reduced staff not reflected in the original budget; $3 million reduction due to the deferred Coleman Station outage;
$4.2 million in positive margins from off-system sales; $700,000 in favorable patronage income; and $2.3 million
reduction of interest expense because of pollution control bonds that were paid off).
383
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C.

2
3

It Is Not Reasonable to Believe that Big Rivers' Creditors Will Grant
Concessions to Stave off Bankruptcy.

Despite the serious risks of the sequence of events outlined above, the Opposing

4

Intervenors still propose denying all or substantially all of the requested rate relief on the

5

speculative theory that a denial of rate relief would be a foundation for a "workout" process

6 between Big Rivers and its four major lenders that would eliminate almost any need for rate
7

adjustments.388 This speculation is unrealistic for several reasons.

8

As an initial matter, KIUC justifies its argument that Big Rivers' creditors should "share"

9 responsibility for Big Rivers' revenue requirement by falsely claiming that Big Rivers "refuses
10

to discuss debt restructuring with its creditors." 389 In fact, as discussed in Section IV.C.1, Big

11

Rivers already negotiated with its creditors to refinance $442 million in debt, saving Big Rivers'

12 Members and their retail customers millions of dollars each year in interest and generating
13

tremendous additional benefits. 399 By negotiating in good faith with its creditors, Big Rivers

14

already appropriately restructured its debt and obtained all the "concessions" its creditors are

15

likely to extend absent a supportive order in this case. Furthermore, if Big Rivers' finances are

16

stabilized by a supportive order in this proceeding, it intends to and should be able to negotiate

17 additional beneficial terms with RUS. 39I But it is only through a supportive order that this might
18

be possible.

See, e.g., Brevitz Direct Testimony at p. 40:5-7 (proposing that Big Rivers work "with its creditors on a plan to
reduce its excess scale of operations"); Id at p.43:4-7 ("Creditors which knowingly extended credit to Big Riven
should carry Big Riven' transition through temporary forgiveness of debt principal and interest payments ....");
Kollen Direct Testimony at p. 17:24-25 (speculating that KlUC's plan would "provid[e] a reasonable incentive for
the creditors to work with Big Rivers in a cooperative manner prior to the depletion of the ratepayer Reserve
Funds"); hi at p.25:17-18 (proposing that Big Rivers "obtain concessions from its creditors either voluntarily or
involuntarily."). See also Mabey Rebuttal Testimony at pp. 7:17-8:2.
3 " Kollen Direct Testimony at p.9:11.12.
3 " See In the Matter of Application of Big Rivers Electric Corporation for Approval to Issue Evidences of
Indebtedness, Order, P.S.C. Case No. 2012-00119 (May 25,2012); 2012 Refinancing Case Order.
391 Richert Hearing Testimony, Jan. 8, 2014, Tr. 12:11'16".
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1

Yet the Opposing Intervenors are not satisfied. They argue that the Commission should

2

intentionally undermine Big Rivers' financial stability and create a risk of catastrophic default,

3

thereby forcing the creditors to make major concessions "either voluntarily or involuntarily." 392

4 As Mr. Mabey testified, this approach is illogical and doomed to failure.
5

Big Rivers holds nearly $1 billion in secured debt. 393 Absent its proposed rate

6 adjustment, the only way that Big Rivers would be able to continue operations is through
7

forgiveness of a significant portion of this amount. 394 However, Big Rivers' creditors have long

8 demonstrated an unwillingness to write down debt principal. 395 Indeed, Mr. Mabey testified that
9

in his experience as a federal bankruptcy judge, a practitioner, and a professor of law, he is not

10 aware of a single instance in which RUS has ever compromised significantly on principal. 396
11 Moreover, given the minimal rate adjustment proposed by KIUC and Sierra Club (and the
12 complete lack of rate relief proposed by the Attorney General), the magnitude of the principal
13 debt reduction required would be too great for the creditors to accept even if they were suddenly
14 open to such an arrangement (which the evidence shows they will not be). 392 Especially in light
15

of the fact that the creditors already agreed to significant refinancings, 398 they would be

Kollen Direct Testimony at p. 25:17-18. See also Mabey Hearing Testimony, Jan. 8, 2014, Tr. 15:11'49"
(testifying that the K1UC Rate Plan seems designed to send a message to the creditors that they need to compromise)
393 Mabey Rebuttal Testimony at p. 9:7.
394 1d at p. 9:13-15.
"3 See Richert Rebuttal Testimony at p. 10:16-18 ("None of the creditors involved in the refinancing wrote down
any principal as a concession."); Mabey Rebuttal Testimony at pp. 12:19-13:11 (in Big Riven' 1996 bankruptcy,
"the RUS did not agree to any principal reduction during the pre-bankruptcy discussions, and no such reduction
resulted under the Big Riven chapter 11 plan—only the interest rate and term of the RUS loan were modified.")
(emphasis original). See also Mabey Hearing Testimony, Jan. 8, 2014, Tr. 15:12'16" (testifying that creditors will
not compromise on principal owed outside of bankruptcy, and precipitating bankruptcy at this time would not be
prudent).
396 Id. at Tr. 15:53'35".
3" Mabey Rebuttal Testimony at p.8:12-13.
398 See Mabey Rebuttal Testimony at p. 10:9-15.
392
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extremely unlikely to make principal reductions of this magnitude outside of a bankruptcy

2 proceeding. 3"
3

Complicating matters further is the fact that, due to Big Rivers' cooperative status, it is

4 unable to offer anything meaningful to creditors in exchange for concessions." ° In the for-profit
5 context, a "quid pro quo may consist of granting the lenders an equity stake in the company, to
6 give them an opportunity to share in the 'upside' of the company's success that may be realized
7 as a result of the implementation of the proposed debt relief." 40I As a Member-owned
8

cooperative and a not-for-profit entity, however, Big Rivers is not in a position to offer equity in

9 exchange for debt concessions. 402
10
11

Creditors would also likely expect any "workout" to include concessions from other
stakeholders (such as suppliers and organized labor). 403 However the sheer number of parties

12 that would be required to cooperate would, alone, likely doom the Opposing Intervenors'
13 suggestions of a "workout." Indeed, history has shown that the kind of mass consensus expected
14 by the Opposing Intervenors is extremely unlikely to happen. In 1996, "the lack of constituent
15

consent is part of what ultimately landed Big Rivers in bankruptcy. .... ,A04
Therefore, a forced workout involving various stakeholders that are not parties to this

16

17 action is not just unrealistic, even pursuing it would "seriously impede or even destroy Big

1d. at p. 9:16-17. See also Richert Rebuttal Testimony at p.3!:19-22 ("Big Rivers' creditors would not react as
K1UC suggests, nor would they agree to abandon debt principal. Instead, they would rationally act to protect their
interests; for example, RUS would likely implement the lock box to capture Big Rivers' revenues, including those
from the Reserve Funds.").
Mabey Rebuttal Testimony at p. 8:26-27.
401 1d at p. 15:8-11.
402 M at p. 15:11-14.
403 Id. at pp. 8:18-20, 12:9-17.
404 1d at p. 12:21-22.
"9
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1

Rivers' ability to attract capital in the future." 405 It is likely that "not a single cooperative

2 institution would agree to advance funds if it felt it would have to take a 'hair cut' or experience
3

a loss of principal."4°6 Indeed, such a hostile approach to creditors could divert lending capital to

4

utilities in more supportive regulatory environments: 109

5

This is not speculation; it has happened before. In 1987, the Commission ordered Big

6 Rivers to develop a revised "workout" plan that was "not contingent upon an immediate rate
7 increase and guaranteed full repayment of debt," with the goal of ensuring "an equitable sharing
8

of the risk by the creditors." 4°9 In response, the REA issued a letter to the Commission

9 announcing that, because the Commission denied rate relief to Big Rivers, it would "suspend all
10 loan and loan guarantee approvals and advances on loans and loan guarantees already approved
11

to all electric and telephone borrowers in Kentucky.' 409

12
13

Finally, not only is the Opposing Intervenors' plan substantively unrealistic, it is also
impractical. In order to continue operating without its proposed rate adjustment, Big Rivers

14 would require concessions from multiples creditors, one of which is a governmental entity with
15

onerous approval processes. 410 Each of the four lenders has "its own financial forecasting

16 models, decision-making structure, and political considerations." Given this complexity, the
17 approach proposed by the Opposing Intervenors would simply take too long to execute, even if it

Walker Rebuttal Testimony at p. 10:20-21. See also Richert Rebuttal Testimony at pp. 31:22-32:1 rit is very
unlikely that any lender would agree to loan Big Rivers additional monies if Big Rivers seeks to have its current
lenders share in operational costs to reduce a rate increase.").
4°6 See Walker Rebuttal Testimony at p. 10:23-25.
44:17 Id. at p. 11:4-6. See also Section VI.
4" In the Matter of An Investigation of Big Rivers Electric Corporation's Rates for Wholesale Electric Service, Case
No. 9885, Order dated March 17, 1987 at • 1, 3.
4°9 See Walker Rebuttal Testimony, Exhibit Walker Rebuttal-4, the Embargo Letter.
410 Mabey Rebuttal Testimony at p. 8:14-17.
411 /d at p. 10:6-8.
4"
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was realistic (which, as discussed above, it is not). 412 Without rate relief in place by January 31,

2 2014, Big Rivers will begin to experience the chain-reaction of adverse events discussed in the
3

previous subsection. Once the bankruptcy fuse is lit, it likely cannot be extinguished.

4

For these reasons, a denial of Big Rivers' proposed rates would almost certainly lead to

5 bankruptcy, not the creditor bail-out imagined by the Opposing Intervenors. The threat of
6 default will not incentivize Big Rivers' lenders to negotiate concessions; it would only encourage
7

them to quickly force Big Rivers into a liquidity crisis. At that point, Big Rivers' only option

8 would be the Chapter 11 process, which is disruptive, expensive, and unpredictable.
9
10

D.

Bankruptcy Would Have Disastrous Consequences for Big Rivers, Its
Members, and Its Members' Retail Customers.

11

While devoid of analysis or factual support, the express or implicit premise of the

12

Opposing Intervenors' position is that a Chapter 11 proceeding could benefit Big Rivers'

13 Members. These suggestions are "misleading and potentially dangerous." 413 The Chapter 11
14 "process is unpredictable, burdensome, and expensive in terms of both cash and human
15

capital:Apt
As has been noted throughout, third-party stakeholders could have significant control

16

17 over Big Rivers' fate in the event of an unsupportive order in this case, and those stakeholders
18

would have a variety of negative reactions to a Chapter 11 filing by Big Rivers. As noted, Big

19

Rivers' creditors can "limit Big Rivers' access to capital for ongoing operations7 415 Creditors

20 may also assert claims attempting to prevent the use of the Economic Reserve and Rural

412

Id at p 13:18-21. See also Mabey Hearing Testimony, Jan. 8, 2014, Tr. 16:03'39" (testifying that preparations
to meet with lenders to propose a workout plan would take an entire staff of experts more than 6-8 weeks).
4" Mabey Rebuttal Testimony at p. 17:10-12.
414 1d at p. 17:12-14.
415 1d at p. 17:17-18.
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Economic Reserve for the full benefit of the Members' retail customers. 116 There could also be

2 blowback from contract counter-parties and the market that "could be equally damaging by
3

creating additional liquidity issues."417 Fuel suppliers and other vendors could refuse to do

4 business with Big Rivers, or agree to do so only upon onerous conditions such as requiring cash
5

in advance or cash on delivery. 418 These circumstances will impair Big Rivers' ability to

6 compete for power supply contracts or sell its energy at optimal prices, 119 and they would
7 accordingly impose a major obstacle to the full implementation of the Mitigation Plan. 429
8

In addition, bankruptcy could lead to adverse regulatory complications. In particular,

9 bankruptcy would likely involve disputes "to sort out the overlapping authority of the bankruptcy
10 court, the federal district court, Kentucky state courts, and the Commission," potentially limiting
11

the Commission's authority to regulate Big Rivers' operations. 411 A bankruptcy would also

12

likely divest the Commission of control over matters that would otherwise clearly fall within its

13

state law jurisdiction, such as assumption and rejection of contracts with vendors and retail

14

customers, changes in corporate structure, the transfer of assets (including any generation assets),

15 and the form and content of instruments of indebtedness: 122 My reorganization plan likely
16

would be placed largely in the hands of a potential Chapter 11 trustee, creditors, and other

17

parties-in-interest—entities with no sensitivity (unlike the Commission or Big Rivers) for the

18

retail customers' best interests. 423

Id at p. 17:19-20. See also Mabey Hearing Testimony, Jan. 8, 2014, Tr. 16:10'12" (responding to Commission
Gardner's questions about reserves and suggesting that creditors are likely to argue that the reserve accounts are
cash collateral and they are therefore at risk in a bankruptcy proceeding).
417 Mabey Rebuttal Testimony at p. 17:20-2 I.
414 Id at p.33:2-7.
419 1d at p. 18:1-3.
4747 See W. at p.33:8-20.
471 Id at p. 18:4-16. See also ld at pp. 24:3-27:8; Mabey Hearing Testimony, Jan. 8, 2014, Tr. 15:27'12"
(discussing the importance of avoiding "jurisdictional chaos" that would result from bankruptcy).
412 Mabey Rebuttal Testimony at p. 24:9-13.
423 Id at p. 24:17-19.
416
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There are also several operational issues that would make the bankruptcy process highly
2 impracticable and dangerous. The parties might have to work for Isieveral years to formulate a
3 confirmable bankruptcy plan," 424 with the creditors adopting an "adversarial approach to Big
4 Rivers and the Commission on many of the significant issues that would arise." 425 Even then,
5

once a plan is formulated, history shows that it could then take as long as three years to get the

6 plan confirmed.426 All throughout this process, Big Rivers would need to spend "Diens of
7 millions of dollars on professional fees and related expenses," 427 expenses that would be
8 "unavoidable in a bankruptcy case of this size." 428 These would include not only Big Rivers'
9 professional expenses, but also those of the official committee of unsecured creditors and any
10 other committees that the U.S. Trustee may appoint to ensure that various interests are
11

adequately represented. 429 The total cost Big Rivers would incur is estimated to be "between $20

12

million and $40 million."43° What is clear is that "even under the best of circumstances, Chapter

13

11 would be a traumatic event" for Big Rivers, its Members, and the retail customers. 43I

14

While the various stakeholders are spending years in a federal bankruptcy court incurring

15 professional fees at an astronomical rate, Big Rivers' management and staff will be forced to
16 divert substantial time away from serving Big Rivers' Members and their retail customers and
17 toward the reorganization effort. 432 Personnel would be "involved in prosecuting or objecting to
18

dozens of motions and participating in multiple litigation matters and adversary proceedings that

/d at p. 18:17-18.
/d at p. 19:14-15.
426 See Id at p. 18:15-16 (noting the length of the confirmation process for Cajun Electric Power Cooperative). See
also Id at p.21:18-24:2.
427 1d at p. 18:18-19.
421 1d at p. 19:1-2.
429 Id at p. 28:3-7.
43° Id at p. 29:3.
"Id at p. 18:21-22.
432 Id at p. 30:13-20.
424
425
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I would be brought before the bankruptcy court." 433 On top of that, management "would need to
2 expend many days constructing, negotiating and possibly litigating a plan of reorganization." 434
3

Employee morale would sink, and key employee attrition would be virtually certain. 435 In

4 addition, the unavoidable and continuing distraction from Big Rivers' mission of providing safe,
5 reliable, low cost service would harm Big Rivers' Members and their retail customers.
6

Finally, there is a genuine risk that the bankruptcy process will be a total failure. After

7 suffering the immediate negative consequences from filing a bankruptcy petition and undergoing
8 the time and expense of preparing and executing a bankruptcy plan, "Big Rivers could
9 nevertheless fail to reorganize.” 436 The results of such a failure would be ruinous for Big Rivers,
10 its Members, and their retail customers. Big Rivers could even face the liquidation of all of its
11

assets in order to satisfy its creditors. 437 In that event, the Members and their retail customers

12 would lose their energy independence, face "further rate instability" 438 and have no other options
13 but to "source their energy from other providers, at unknown costs.” 439
14
15

In summary, gambling on the success of the bankruptcy process is the antithesis of a
prudent strategy. The only certainties of the process are that it will be disruptive, time-

16 consuming, risky, and expensive. A successful restructuring is far from assured. Big Rivers'
17 proposed rates and its Mitigation Plan provide the best chance to avoid the certain negative
18

consequences of that scenario and to achieve a positive result in these difficult circumstances.

Id at p. 30:22-3!:2. See also Id. at p.31:3-13.
1d at p.31:16-17.
433 Id. at p.32:4-18.
436 /d at p. 18:19-20. See also Id at pp. 34:18-35:10.
437 !d at p. 18:20.
431 Id at p. 1820.
439 !d at p. 19:4-5.
433

434
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1
2

E.

3

As set forth in the subsections above, the denial or material reduction of Big Rivers'

Confiscatory Rates, Like Those Proposed by the Opposing Intervenors, Are
Unlawful and Unconstitutional.

4 proposed rates would undermine Big Rivers' financial viability by triggering an accelerating
5 cascade of adverse events, including the capture of Big Rivers' revenues in a lockbox, that would
6

force Big Rivers into bankruptcy. Because rates "threatening [a utility's] 'financial integrity"

7 are "so unjust as to be confiscatory," 44° this result would be unconstitutional and the Commission
8

should reject the Opposing Intervenors proposals.

9

A fair, just, and reasonable rate, by definition, is one that allows a utility to operate."'

10 The Supreme Court has suggested that rates "threatening [a utility's] 'financial integrity' are
11

considered to be "so unjust as to be confiscatory." 442 Confiscatory rates are an unconstitutional

12 taking under the Fifth Amendment. 443 As the Commission recently argued, "Remaining
13

financially viable would appear to be the very purpose of having 'fair, just, and reasonable

14

rates."444

15
16

This substantive consideration of a utility's "financial integrity" has been repeatedly
reaffirmed,445 and it has its roots in the longstanding principle that a "return should be reasonably

Verizon Communs., Inc., 535 U.S. at 524; Duquesne Light Co., 488 U.S. at 307-8.
"' Hope, 320 U.S. at 603 (rates must provide "enough revenue not only for operating expenses but also for the
capital costs of the business").
442 Verfron Communs., Inc., 535 U.S. at 524 (quoting Duquesne Light Ca, 488 U.S. at 307, 312).
"3 Duquesne Light Co., 488 U.S. at 307-8 ("The guiding principle has been that the Constitution protects utilities
from being limited to a charge for their property serving the public which is so 'unjust' as to be confiscatory.")
(citing Covington & Lexington Turnpike Road Co. v. Sandford, 164 U.S. 578, 597 (1896) (A rate is too low if it is
"so unjust as to destroy the value of [the] property for all the purposes for which it was acquired," and in so doing
"practically deprive[s] the owner of property without due process of law")). See also FPC v. Natural Gas Pipeline
Co., 315 U.S. at 585 ("By long standing usage in the field of rate regulation, the 'lowest reasonable rate' is one
which is not confiscatory in the constitutional sense.").
4" Reply Brief for the Kentucky Public Service Commission, Ky, Supreme Court Case No. 2009-SC-000134 (Dec.
15, 2009).
443 See, e.g., Permian Basin, 390 U.S. at 792 (factfinder "must determine" if rate will allow utility to "maintain
financial integrity" and "attract necessary capital"); Jersey Central III, 810 F.2d at 1175 (Hope makes clear that
utilities have "an interest in maintaining access to capital markets, the ability to pay dividends, and general financial
integrity" that must be considered in ratemalcing even if the utility "is not clearly headed for bankruptcy").
44°
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sufficient to assure confidence in the financial soundness of the utility, and should be adequate,

2 under efficient and economical management, to maintain its credit and enable it to raise the
3 money necessary for the proper discharge of its public duties." 446 Consequently, when setting
4

rates that are fair, just, and reasonable, the Commission must ensure that the resulting rates will,

5

among other things, "enable [Big Rivers] to operate successfully, to maintain its financial

6

integrity, [and] to attract capital." 447

7

As established above, denying or materially reducing the proposed rate adjustment would

8 not only threaten Big Rivers' financial viability, it would destroy it. Debt repayments would be
9 accelerated. Access to credit would dry up. Physical plant would deteriorate. Big Rivers would
10

be forced into bankruptcy court, leading to enormous costs, possible liquidation, and great

11

uncertainty for the Members and their member-owners, including the potential for higher rates

12 and a loss of energy independence. Because Big Rivers seeks the minimum adjustment
13

necessary to maintain its financial integrity, the Commission should find that its proposed rates

14

are fair, just, and reasonable.

15
16
17

X.

The Remaining Fixed Costs of the Wilson and Coleman Stations Should Be
Recovered in Rates.

As part of its Mitigation Plan, Big Rivers planned at the time of the hearing to

18

19 temporarily idle the Wilson Station in February of 2014 and temporarily idle the Coleman
20

Station in June of 2014 (or earlier, if the Hawesville Smelter installs certain equipment prior to

21

that time).448 These plants are not being retired or "shutdown"—they are simply being

Bluefield Waterworks, 262 U.S. 679.
Stephens v. South Central, 545 S.W.2d at 930-31 (Ky. 1976); National-Southwlre, 785 S.W.2d at 512.
444 Berry Direct Testimony at p. 16:1-16.
446
"7
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temporarily idled for the benefit of Big Rivers' Members "in order to reduce costs while

2 wholesale market conditions recover or other sales options develop." 449
3
4

The Wilson and Coleman Stations were prudently constructed, remain used and useful,
and are critical to Big Rivers' financial viability. Consistent with the 535 Rate Case Order, in

5 which the Commission allowed recovery of all fixed costs associated with the Coleman Station
6 except for depreciation expenses 450 (which the Commission ordered deferred and which Big
7

Rivers has removed from its revenue requirement in this proceeding), 45I it is appropriate to

8 continue including the fixed costs associated with the Wilson and Coleman Stations in Big
9 Rivers' rates. Because Big Rivers has reduced its system-wide costs by temporarily idling the
10 Stations,452 however, the Opposing Intervenors claim that the Stations are now nothing more
11

than wasteful "excess," that they are no longer "used and useful," and that their costs therefore

12 should not be recoverable. 453 Those arguments are incorrect, both as a matter of law and as a
13

matter of fact.

14

As explained in Section III, the Commission "is simply not shackled to a mechanical

15 application of the used and useful standard," as advocated by the Opposing Intervenors. 454
16 Instead, the Commission follows the Supreme Court's Hope doctrine, pursuant to which "it is the
17 result reached not the method employed which is controlling." 455 By narrowly focusing on the
18 rate treatment of temporarily idled generation assets in a manner that would undermine Big

Richert Rebuttal Testimony at p. 15:8-10.
See generally 535 Rate Case Order.
451 See Wolfram Rebuttal at p. 32:18-21.
452 Although the Coleman Station continues to operate as a System Support Resource, for purposes of the forecasted
test period, it is effectively idled.
453 See, e.g., Direct Testimony of David Brevitz, p.40:5-7 (Oct. 29, 2013) ("Brevitz Direct Testimony"); Kollen
Direct Testimony at pp. 8:5-6, 15:9-20.
454 National-Southwire, 785 S.W.2d 503. This holding echoes the affirmed Commission decision in the underlying
Big Rivers rate case, in which the Commission stated that "it is under no statutory obligation to apply a used and
useful standard exclusively, or any other single, rigid standard." 9613 Order at *36.
455 Hope, 320 U.S. at 602.
444
45°
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Rivers' financial viability, the Opposing Intervenors attempt an end-run around the results-

2

oriented Hope doctrine. In diametric opposition to Hope, their tactic is to distract from the

3

totality of circumstances largely by waging a series of isolated attacks on individual assumptions

4 in Big Rivers' long-term financial forecast and Mitigation Plan. The law, however, is not so
5 myopic. The Supreme Court has held that a ratemaker must ensure that individual components
6 of a ratemaking decision "do not together produce arbitrary or unreasonable consequences." 456
7 Thus, any discussion of removing prudently-incurred costs associated with idled assets must, as a
8 matter of law, be considered in light of the overall effect anticipated from the exclusion of those
9

costs.

10

In the present case, Big Rivers has requested "only the revenue it needs to continue to

11

safely operate and maintain its plants prudently in the future, maintain the value of its generating

12

assets, and meet its financial covenants.

13

necessary to cover the fixed costs of the idled plants, Big Rivers will have little choice but to file

14

a bankruptcy petition.

15

" 457

Mr. Bailey explains that "[w]ithout the revenues

"455

In addition to their significant financial importance to Big Rivers' operations, the Stations

16 were prudently constructed, provide ongoing benefits to Big Rivers' Members and their retail
17 customers even if temporarily idled, and are a necessary part of Big Rivers' ongoing Mitigation
18 Plan. Therefore, the Commission should approve the recovery of the fixed costs of the Wilson
19 and Coleman Stations—including the depreciation expenses of the Wilson Station 459—as part of
20

Big Rivers' proposed fair, just, and reasonable rates.
Permian Basin, 390 U.S. 747.
Berry Rebuttal Testimony at p.23:18-20.
451 Bailey Rebuttal Testimony at p. 7:17-18. See also Wolfram Rebuttal Testimony at p. 9:19-10:10 ("After the
Sebree smelter contract termination becomes effective on January 31, 2014, Big Rivers will continue to be subject to
the plant fixed costs that cannot be avoided by idling the plants."). The financial importance of the Wilson and
Coleman Stations are discussed further in Section XVIII.C.
459 See Section VII.
456
457
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A.

,2

The Wilson and Coleman Stations Are Used and Useful.

The Wilson and Coleman Stations provide ongoing benefits to Big Rivers' Members and

3

their retail customers and, therefore, are used and useful even if temporarily idled. 460

4

Accordingly, allowing Big Rivers to recover the Wilson and Coleman Stations' fixed costs-

5

interest expense, depreciation, property tax, and property insurance—is fair, just, and reasonable.

6

First, the Stations provide benefits beyond simple generation capacity—they are

7

important to the overall reliability of Big Rivers' and MISO's transmission systems: 161 This is

8 confirmed by MISO's recent designation of the Coleman Station as a "must run" System Support
9 Resource.462 MISO similarly indicated that the Wilson Station may also be required for system
10

reliability purposes in the future. 463 Thus, the Wilson and Coleman Stations are both "used and

11

useful" because they are important for the ongoing reliability of Big Rivers' entire transmission

12 system, including those portions of Big Rivers' system serving retail customers other than the
13

Smelters.

14

Second, the Wilson and Coleman Stations' available generation capacity provide a

15 unique opportunity for growth:164 This "potential for future growth and expansion" is expressly
16 cited by Kentucky courts as an important factor to consider in the ratemalcing process. 465 As
17

discussed in Section VIII above, Big Rivers' Mitigation Plan includes a reasonable and attainable

18 business plan for acquiring replacement load and increasing off-system sales, and Big Rivers has

Berry Rebuttal Testimony at p.20:11.13.
1d at p. 20:13-16.
462 1d at p. 20:13-15.
463 Id at p. 20:15-16 rIn the Wilson Y2 report, MISO suggested Wilson may also be needed in a few years for
reliability purposes."). See also Big Rivers' Response to Item No. 108 of the Attorney General's First Data
Requests (providing "Attachment Y-2 Study Report Final June 12, 2013" regarding potential SSR status for Big
Rivers' Wilson Unit I).
464 Berry Rebuttal Testimony at p. 20:20-22 ("One of the benefits the Wilson and Coleman generating stations
continue to provide.., is the opportunity to mitigate the smelter contract terminations."); Bailey Rebuttal
Testimony at p. 20:13-16.
465 National-Southwire, 785 S.W.2d at 512.
46°
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already started pursuing that business plan for the benefit of its Members and their retail

2 customers. As Mr. Berry explains, "[w]ithout these plants, Big Rivers would have no
3

opportunity to seek replacement load or increase additional off-system sales revenues to mitigate

4 the rate impact of the smelter terminations: 466 Consequently, Big Rivers' available generation
5

capacity is not mere "excess," as the Opposing Intervenors dismissively claim. 467 It is a prudent

6

investment that is actively being used for the benefit of Big Rivers' Members through Big

7 Rivers' active marketing of its power. 468 As an added benefit to Big Rivers' Members and their
8 retail customers, the available capacity made possible by the Wilson and Coleman Stations gives
9 Big Rivers an excellent "opportunity for economic development and an opportunity for Big
10 Rivers to diversify its load concentration: 469 While Big Rivers would not, today, seek to
11

construct the Stations merely to have the capacity they provide, 470 the existing capacity remains a

12 benefit to the Members. It would be unreasonable to abandon those facilities at this time,
13 thereby depriving the Members of the investment they have already made.
Third, the Wilson and Coleman Stations can "afford Big Rivers the ability to comply

14

15 with potential CO2 regulations, if and when they become effective: 471 As discussed in Section
16 VIII.B, Big Rivers' continued ownership of the idled Coleman Station can serve to keep the
17 Wilson Station CSAPR compliant when it returns to operation. These potential benefits are not
18 limited to Big Rivers—for example, if the EPA imposes a statewide emission limit, as Kentucky
466

Berry Rebuttal Testimony at p. 20:22-24.

"7 See, e.g., Kollen Direct Testimony at pp. 8:5-6, 15:9-20.
464 See Section VIII.B.
469 Berry Rebuttal Testimony at pp. 20:24-21:1. See also Bailey Rebuttal Testimony at p.8:14-16 ("These assets

also allow us a previously unavailable opportunity to encourage additional economic development in the region");
Bailey Hearing Testimony, Jan. 7, 2014, Tr. 11:09'35" ("We commonly have conversations with loads that are of
that size or larger, and are now, as part of the mitigation. And while it's a negative, the fact that now we have some
capacity available actually makes it much easier to do that than previously when we were unable to finance new
additions or add the extra capacity.").
4" Nor does Big Rivers seek to justify its rates on these grounds. Mr. Bailey explains: "Including the cost of
temporarily idled generating plants in rates is justified not by the fact that it would be reasonable to construct those
facilities at this time ...." Bailey Rebuttal Testimony at p. 13:4-5.
4" Id. at p. 21:1-2.
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has advocated, Big Rivers' continued ownership of the temporarily idled Stations would

2 "produceD allowance credits [that] could have significant value for Big Rivers and its Members
3

and possibly other portions of the State.' 472 Consequently, the temporarily idled generation

4 assets would be tremendously valuable in any potential future regulatory regime that relies on
5

allowance credits.

6

Fourth, the Wilson and Coleman Stations serve as an "insurance policy" to protect Big

7 Rivers' Members and their retail customers against outages and uncertain fluctuations in the
8 energy markets:m The energy independence they provide protects Big Rivers' Members and
9

their retail customers from periodic spikes in electric market rates, energy shortages, catastrophic

10 plant shutdowns, and similar future exigencies. 474 These attributes are similar in nature to those
11

recognized in the National-Southwire case as making the Wilson Station used and useful even

12 though it made Big Rivers "capable of producing more electric energy than [was] presently being
13

marketed

. . .

The Michigan Public Service Commission also took this approach to permit recovery in

14

15 even more extreme circumstances, when it permitted a utility to recover on a mothballed natural
16

gas plant after finding that 'The fact that [the utility] has not in the past ten years and may not in

17 the foreseeable future need to rely on its Marysville SNG plant for its gas supply requirements

Bailey Hearing Testimony, January 7, 2014, Tr. 14:37'59" ("There's other benefits that these plants could
provide. For example, the State of Kentucky is advocating with the EPA now that rather than having a rate-based

472

CO2 limit that there be an emission limit across the state, meaning that the state could comply based on 'puts and
takes,' if you will, from various resources .... [1]f at some point in time, keeping those plants offline produced
allowance credits, they could have significant value for Big Rivers and its Members and possibly other portions of
the State.")
473 Berry Rebuttal Testimony at p.21:6-7.
4" Id at p. 21:8-10. See also Bailey Rebuttal Testimony at p. 8:16-17.
4" National-Southwire, 785 S.W.2d at 510-14.
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does not necessarily mean that retail customers are not realizing a benefit from continuing the

2 plant as an insurance policy against another supply shortage: 476
3

In the context of the present case, this kind of broader market uncertainty can be found in

4

the Smelters' historical vacillation between wanting to benefit from the wholesale electrical

5

energy market and, alternatively, wanting to be insulated from the volatility of that market. 477

6 Other, unforeseeable future developments could similarly make the Wilson and Coleman
7

Stations critically important to Big Rivers' Members and their retail customers.

8
9

Accordingly, allowing Big Rivers to recover the Wilson and Coleman Stations' fixed
costs results in fair, just, and reasonable rates.

10

13.

11

Recovery of the fixed costs of the Wilson and Coleman Stations is appropriate not only

The Wilson and Coleman Stations Were Prudent Investments.

12 because they remain used and useful, as described above, but also because they were prudent
13

investments at the time they were built. 478 The Commission recently recognized this when it

14

found that Big Rivers' current available capacity is "not the result of improper planning or

15

unneeded construction," 479 nor the "result of any imprudent decisions by Big Rivers." 480

1n the Matter of the Rates and Tariffs of Consumers Power Co. Regarding Gas Transportation Service and
Related Matters, the Application of Consumers Power Ca for Authority to Increase Its Rates for the Sales of Gas,
and the Application of Consumers Power Co. for Accounting and Ratemaking Approval of Depreciation Practices
for Gas Utility Plant, Order, Mich. P.S.C. Case Nos. U-8678, U-8924, U-9197, *95 (Dec. 7, 1989).
476

Bailey Rebuttal Testimony at p.8:14-20 (the Wilson and Coleman Stations give Big Rivers "some measure of
insurance ... against any possibility that the smelters' historically vacillating power purchasing preferences could
ever result in them attempting to seek a return to the system, despite their contractual acknowledgements that they
will not do so."). See also Berry Rebuttal Testimony at p.21:10-13 ("This flexibility may prove to be especially
important in light of the unpredictability of the smelters and their uncertain future in the region."). See also Section
VI.A (discussing the Smelters' historical vacillation).
4Th Bailey Rebuttal Testimony at p. 7:21-22. See also id at p. 13:6-9 ("Those facilities were prudent when
constructed.").
4" 535 Rate Case Order at •I6.
4 " Id. at •19. See also Bailey Hearing Testimony, Jan. 7, 2014, Tr. 11:26'03" ("The most recent plant was built in
the mid '80's, over 25 years ago. Our lenders funded those plants with the view they would last for many, many
years. And they have benefited the ratepayers for that period of time, with some of the lowest rates in Kentucky.").
4"
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Ratemakers have regularly permitted the recovery of costs where the utility's actions

2 leading to those costs were prudent "based on all it knew or should have known at the time" they
3 were incurred."' In this case, Big Rivers built power plants, including the Wilson and Coleman
4

Stations, specifically to satisfy its legal obligations to meet its Members' dramatically increased

5

generation needs as a result of the increased demand attributable to the Smelters. 482 For this

6 reason, the investments in Wilson and Coleman were prudent and reasonable at the time they
7 were made. 483
8

The prudence of Big Rivers' investment in the Stations is beyond dispute, and it is not

9 affected by the current status of the plants even if the Commission were to determine that the
10 Stations are not currently used and useful despite the present benefits they provide.
11

Consequently, Big Rivers' recovery of its prudent investment costs for those prudently-

12 constructed assets remains fair, just, and reasonable. This conclusion is especially true where, as
13

here, intervening circumstances beyond the control of the utility necessitate a temporary change

14

in the power plants' operational status in order to reduce costs until it is economically

15 advantageous to restart them for the Members' benefit.
16
17

Much of the present circumstance is the result of market forces unquestionably beyond
Big Rivers' control and the Smelters' unilateral decisions to terminate their retail service

18 contracts. "[Njeither Big Rivers, the smelters, KIUC, nor the Commission was able to anticipate
19 in 2009 that the economic recession that had started in 2008 would not now be behind us, that

In re Western Mass. Elec. Ca, 80 P.U.R. 4th 479, 520 (Mass. 1986). See also, e.g., Duquesne Light Co., 488
U.S. 299 (recognizing prudent investment test); Violet v. FERC, 800 F.2d 280 (1st dr. 1987) (discussing application
of the prudent investment test in Rhode Island and Massachusetts).
482 See, e.g., P.S.C. Case No. 7557, Order of June 17, 1980 (granting Big Rivers CPCN to construct Wilson units 1
and 2); see also 9613 Order at *7 (Big Riven "decided to continue construction of Wilson Unit No. 1 ... based on
the potential increase in loads due primarily to the addition of a fourth potline by ARCO [predecessor of Alcani" at
the Sebree Smelter).
483 See Duquesne Light Co., 488 U.S. at 317 (Scalia, concurring) (defining "prudent investment" as "capital
reasonably expended to meet the utility's legal obligation to assure adequate service").
481
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worldwide aluminum prices would still be depressed, or that vast quantities of shale gas would

2 now be sold at prices that allow market power to be priced lower than Big Rivers' rates under the
3

Smelter Agreements: 484 All of these events were outside of Big Rivers' control.

4
5

In light of Big Rivers' prudent investment in the Wilson and Coleman Stations and Big
Rivers' ongoing mitigation efforts, it would be inequitable to deny Big Rivers recovery of the

6 Stations' fixed costs simply because changes in the wholesale energy and aluminum markets
7 beyond Big Rivers' control forced operational changes!" This seems particularly true when the
8

operational changes are designed to reduce costs until market opportunities dictate that the plants

9 should no longer be idled.486 Moreover, disallowing these costs—as suggested by the Opposing
10 Intervenors—despite the uncontested prudence of Big Rivers' investment in the Stations would
11

mark an unconstitutionally arbitrary shift in the Commission's previous decisions involving Big

12

Rivers and the Smelters. 487 It would also signal to all other regulated utilities in Kentucky, as

13

well as to investors, lenders, and ratings agencies, that prudent investment decisions in facilities

14 that have forty- and fifty-year useful lives are always subject to second guessing due to relatively
15 short-term market fluctuations, even after decades of those investments being used and useful in
16

providing utility service.

17

Because Big Rivers' investment in the Wilson and Coleman Stations was prudent, it is

18

fair, just, and reasonable for Big Rivers to continue to recover the fixed costs of the Wilson and

19 Coleman Stations.
20
535 Rate Case Order at •18.
Richert Rebuttal Testimony at p. 15:5-7 ("It would be unreasonable and inequitable to remove the Wilson Station
depreciation expense, particularly given that the circumstances leading to the Wilson Station's idling were brought
about by a third party's unilateral contract termination.").
4" Berry Rebuttal Testimony at pp. 13:20-14:2 ("Any decision to return a plant to service will be based upon
appropriate analyses that show doing so is economically beneficial to Big Rivers and its Members at that time.").
"7 See Duquesne Light Co., 488 U.S. 299.
4"

445
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2

XI. The Sebree Smelter Transaction That Is the Subject of Case No. 2013-00413 Will

3

The Sebree Smelter Transaction should have no effect on this rate case for a simple

Not Impose Additional Costs on Big Rivers or Its Members.

4 reason: Big Rivers and Kenergy worked diligently to ensure that all costs associated with
5

allowing Century to purchase electricity at market-based rates for the Sebree Smelter will not be

6 passed on to Big Rivers, its Members, or their member-owners. 488 The Sebree Smelter
7 Transaction is closely modeled on the Century Hawesville Smelter Transaction, which was
8 approved by the Commission on August 14, 2013 in Case No. 2013-00221. Indeed, in its Order
9 approving the Century Sebree Smelter Transaction, the Commission found that:
10
11
12
13
14
15
16
17
18

Like the transaction agreements relating to the Century Hawesville
smelter, the Century Sebree Transaction Agreements 'were a
product of extensive and good faith negotiations among Big
Rivers, Kenergy, Century [Sebree], and Century Aluminum with
the goal of keeping the [Sebree] smelter viable while not
subjecting the remaining customers to any additional incremental
costs after [January 31, 2014] due to Kenergy's continuing to serve
Century [Sebree] or Big Rivers serving as the Market
Participant.' 489

19

Under an existing cost reimbursement agreement, Century is reimbursing, on a monthly

20 basis, Big Rivers' costs associated with negotiating and securing approval of the Sebree Smelter
21

Transaction. Additionally, pursuant to the Sebree Smelter Transaction documents, Century has

22

agreed to pay the costs of arranging, procuring, and delivering electricity for its Sebree Smelter.

23 Century has agreed to indemnify Big Rivers and Kenergy against various potential costs and
24

liabilities, including tax liabilities incurred as part of the transaction. Century's parent

25 corporation has also agreed to backstop all of these payments and indemnification obligations
26 with an unconditional guarantee to Big Rivers and Kenergy.

See Bailey Hearing Testimony, Jan. 7,20l4, Tr. 16:44'50" (confirming to the best of his knowledge that no
variable costs associated with serving Century are included in Big Rivers' revenue requirement).
4" 413 Order at •I7-18 (quoting 221 Order at *23).
4111
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In short, Big Rivers and Kenergy went to great lengths to ensure that Century will bear

2

all costs associated with its decision to purchase electricity at market-based rates for the Sebree

3

Smelter, just as they successfully did in the Hawesville Smelter Transaction. 490 None of these

4 costs will be passed on to retail customers, and thus the Commission need not and should not

5

consider them as part of this rate proceeding.

6

To the extent that Big Rivers may receive some transmission revenues from Century

7 related to the Sebree Smelter Transaction, and as discussed in more detail at Section XII.F, Big
8 Rivers has proposed using all such revenues to supplement the Economic Reserve fund for the
9

benefit of its Members and their retail customers. 49I Consequently, those possible benefits have

10 already been properly accounted for and the Commission does not need to adjust for them.
11

To the extent that Big Rivers will be reimbursed by Century for costs associated with the

12

Sebree facility that are included in the test period revenue requirement, Big Rivers proposes that

13 those costs be removed from the revenue requirement. This would be a similar adjustment to the
14

adjustment Big Rivers made to address certain costs related to the Hawesville Smelter for which

15 Century will reimburse Big Rivers. 492 Now that the Commission has approved the Sebree
16

Smelter Transaction, Big Rivers' revenue requirement should be reduced by $1,103,149, as

17

noted in Exhibit Berry Rebuttal-6. 493

18

Bailey Hearing Testimony, Jan. 7, 2014, Tr. 10:51'50" ("To the extent we have been able to identify [variable
costs associated with serving the Hawesville Smelter], we have dealt with that risk through the contracts that have
been presented to the Commission [in Case No. 2013-00221]."); ki at Tr. 10:54'45" ("We made pro forma
adjustments for the portion of ACES fees, NERC fees, PSC Assessment, taxes and insurance, as well as NERC fees
related to what Century will be paying as the result of [the agreements approved in Case No. 2013-00443].").
491 See Section XII.F.
492
See Wolfram Rebuttal Testimony at pp. 33:16-34:10.
493 Id.; Berry Rebuttal Testimony, Exhibit Deny Rebuttal-6.
49°
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XII.

Big Riven' Forecast Methodology Is Reasonable.

2
3

A.

4

Big Rivers' use of a fully forecasted test period, which reflects the twelve months ended

5

Big Rivers' Use of a Fully Forecasted Test Period Is Appropriate, and Big
Rivers Diligently Analyzed Its Forecast.

January 31, 2015,494 is reasonable and appropriate for setting rates in this case. Kentucky law

6 provides that an application requesting a general adjustment in existing rates shall be supported
7 by either a "historical test period that may include adjustments for known and measurable
8

changes; or [a] fully forecasted test period ..

9

"[b]udgeting a forecasted test period is an inexact science." 496 An applicant in a "future test-

."495

As the Commission has recognized,

10 period" case therefore may carry its burden by providing the Commission with at least "some
11

assurance that the expense will be incurred." 497

12
13

The use of a fully forecasted test year is particularly appropriate where, as here, a major
future change will render historical revenue information obsolete. 498 Indeed, in the 535 Rate

14 Case, which addressed factual circumstances similar to those at issue in this proceeding, the
15 Commission found "Big Rivers' use of the proposed forecasted test period to be reasonable." 4 "
16

Here, both the methodology used by Big Rivers and its reasons for using a forecasted test

17 period—the termination of a Smelter service contract, resulting in major, imminent changes to Big

Wolfram Direct Testimony at p. 7:22-23.
807 ICAR 5:001(16). See also Wolfram Rebuttal Testimony at p. 23:9-14; Hearing Testimony of Bion C.
Ostrander, Jan. 9, 2014, Tr. 18:18'43" ("Ostrander Hearing Testimony").
496 In the Matter ofApplication of Kentucky-American Water Co. to Increase Its Rates, Order, P.S.C. Case No. 97034, *32 (Sep. 30, 1997).
497 1n the Matter of Alternative Rate Filing Adjustment for Delaplain Disposal Co., Order, P.S.C. Case No. 201000349, *19 (June 29, 2011).
4" See LOWELL E ALT, JR., ENERGY UTILITY RATE SETTING, pp. 25-26(2006) ("[T]he test period used in a rate case
should be the one that best reflects the conditions that a public utility will encounter during the period when the rates
set by the commission will be in effect"); see also LEONARD SAUL GOODMAN, THE PROCESS OF RATEMAKING 1, pp.
141-42, pp. 269-70 (1998) (discussing the use of projected test periods in special circumstances).
49 535 Rate Case Order at •6 ("The Commission finds Big Riven' use of the proposed forecasted test period to be
reasonable.").
4"

495
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Rivers' finances and operations—are the same as in the 535 Rate Case?" Once again, the

2 Opposing Intervenors "have had the opportunity to conduct discovery for the purpose of
3 analyzing the proposed test period,"" and Big Rivers produced in discovery a thorough
4 description of its budget development process and information about the test period and
5 supporting data (the majority of which was provided in response to numerous data requests from
6 the Attorney General). 5" The Commission should rely on Big Rivers' forecasted test period.
7

One of the critical underlying principles that govern rate proceedings is the effort to

8 match capital, expenses, and revenues in the test period." Regulatory lag is a serious problem
9 when a massive downward trend in revenue is expected in the foreseeable future." Basing rates
10 on a test period that does not reflect the period when the rates will be effective would put Big
11

Rivers in a situation where it cannot make up for its revenue deficiency even through increased

12

efficiencies and cost saving measures.
Here, as in the 535 Rate Case, a historic test year is simply not a viable option. The use

13

14 of a historical test period requires the assumption that the actual test period revenues and
15 expenses can be adjusted such that they will be representative of those expected for the period of
16

time in which the proposed rates will be in effect. In this case, a fully forecasted test period is

17 the most appropriate way to reflect the significant changes to Big Rivers' operations and
18

financials that will result from the Sebree Smelter's contract termination. Although the Attorney

19 General appears to oppose forecasted test years on principle, as evidenced by Mr. Ostrander's
20 wholesale duplication of several pages of his testimony on the issue from the 535 Rate Case, 505
Wolfram Rebuttal Testimony at p. 22:22-24.
" I 535 Rate Case Order at '6.
302 Wolfram Rebuttal Testimony at pp. 23:15-24:12.
5° 3 SEe LOWELL E. ALT, JR., ENERGY UTILITY RATE Surma, pp. 32-33 (2006).
304 1d. at p. 33.
503 See Ostrander Hearing Testimony, Jan. 9, 2014, Tr. 18:21'19" (confirming duplication of several pages of
testimony).
33.3
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even the research he relies on recognizes that forecasting may be appropriate in "[a] dynamic

2 environment in which the future is unlike the past and might deviate substantially from the past
3

in terms of utility cost, operating and demand conditions." 506

4

Big Rivers exercised great diligence to ensure the reasonableness of its forecasted test

5

period. When Big Rivers developed the forecast for this rate case, it included all information

6 that was known and available to it at that time. 5" Data fed into the financial model underwent
7

several levels of review before being finalized. 508 The financial forecast used for the test period

8

is the same forecast Big Rivers uses for its operations. The Commission has recognized that

9

forecasted test periods, by their nature, have some uncertainties,'" but its recent approval of a

10 forecasted test period in the 535 Rate Case demonstrates that these inherent uncertainties do not
11
12
13

invalidate the use of forecasted test periods.
Thus, Big Rivers' use of a fully forecasted test period satisfies two objectives: it best
reflects the conditions in the rate-effective period, and it provides Big Rivers with a reasonable

14 opportunity to fully recover the revenue deficiency resulting from the Sebree Smelter's contract

506 Wolfram Rebuttal Testimony at pp. 24:19-25:23 (citing Ostrander Direct Testimony at p. 19:14, Future Test
Years: Challenges Posed for State Utility Commissions, author Ken Costello Principal Researcher, Energy and
Environment, National Regulatory Research Institute, Briefing Paper No. 13-08, dated July 2013.).
5°7 Id at p. 22:2-4.
5" Direct Testimony of Lindsay N. Baron, Application Tab 67, p. 5:12-14 (June 28, 2013) ("Barron Direct
Testimony") ("Big Rivers is required ... to update its load forecast every two years and to submit the forecast to
RUS for review and approval"); id. at p.8:11-12 ("Big Rivers' members provide feedback during the development
of the load forecast and provide a review of the results prior to finalization."); Berry Direct Testimony at p.8:1-2
("The scope and expense for planned outages are developed from a rigorous review of multiple reports and
documents."); id. at p.8:20-21 ("Big Rivers' non-outage O&M budget is developed through an arduous process of
line by line review by each respective department.").
5" See In the Matter of: The Application of the Union Light, Heat and Power Company for a Certificate of Public
Convenience to Acquire Certain Generation Resources and Related Property; for Approval of Certain Accounting
Treatment, and for Approval of Deviation From Requirements of KRS 278.2207 and 278.2213(6), Interim Order,
P.S.C. Case No. 2003-00252, *20 (Dec. 5, 2003) (recognizing "the uncertainty attendant to forecasting off-system
sales"); In the Matter of Application of Kentucky-American Water Company to Increase Its Rates, Order, P.S.C.
Case No. 95-554, *53 (Sept. 11, 1996) (a forecasted budget "requires a review of the historical relationship between
budgets and actual results to determine if the method used to develop the forecast is reasonable").
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termination without exposure to the regulatory lag inherent in historical test year rate cases.

2

Accordingly, Big Rivers' use of a fully forecasted test period in this proceeding is appropriate.

3

B.

4

In developing its financial model to support its forecast, Big Rivers prepared a

5

Big Rivers' Financial Model Is Reasonable.

spreadsheet model that compiles information related to production costs, long-term debt,

6 revenues by rate class, and other operating and financial parameters. 510 For the reasons
7 discussed below, Big Rivers' financial model is reasonable.
8

Big Rivers produced this forecast by combining several sources of information into the

9 financial model, beginning with the budget and financial plan that was approved by the Board of
10 Directors in November 2012 and used and approved by the Commission in the 535 Rate Case. 511
11

The financial model integrates a number of inputs and data sets from multiple categories of

12 information, including member base rates, labor data (such as headcount and wages), capital
13

items, load forecasts, demand and energy forecasts, production cost model outputs, fuel costs,

14

debt payment schedules, depreciation and amortization, capital expenditures, and all expense

15

items captured by the budget. 512 Outputs of the financial model include total revenues, expenses,

16 margins, TIER, and information included in the statement of operations, balance sheet, and cash
17 flow statement. 513 It also determines the appropriate charges for other rate mechanisms—the
18 fuel adjustment clause ("FAC"), the environmental surcharge ("ES"), and the non-FAC Purchase
19 Power Agreement ("Non-FAC PPA") for each of the rate classes- 514and accounts for the
20 reserve funds and their associated tariff riders. 515 The financial model further reflects the terms

510

Direct Testimony of Jeffrey 11. Williams, Application Tab 66, p. 6:6-11 ("Williams Direct Testimony").

511

Id at p.6:15-17; Direct Testimony of Christopher A. Warren, Application Tab 69, p.5:9-13 (June 28, 2013)

("Warren Direct Testimony").
' 12 Williams Direct Testimony at pp. 7:10-9:12.
513 Warren Direct Testimony at p.5:15-17.
514 /d at p. 6:10-16.
515 Id at pp. 6:20-7:3.
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and conditions of the 2009 Smelter Agreements, though the forecasted values are zero because

2 Big Rivers is not serving the Smelters under those contracts in the time period beyond the dates
3

of their termination. 516

4

In an effort to ensure transparency, Big Rivers provided a great deal of information

5 during this proceeding and in the prior rate case, which used the same model, to explain how
6 particular elements of the financial model work. 517 Despite these efforts, the Attoiney General's
7 witnesses cast a number of unsupported aspersions about the transparency of the financial model
8 and about Big Rivers' motives in designing and using the model in this case to prepare the
9 forecasted test period. These allegations are baseless and, in some cases, suggest a fundamental
10 misunderstanding of the financial model.
11

Mr. Ostrander criticizes Big Rivers for failing to identify amounts that are "known and

12 measurable" as opposed to "not known and measurable." 515 In doing so, he erroneously seeks to
13

apply the same "known and measurable" standard that is applicable to a historical test period to a

14

fully forecasted test period. That standard does not apply in this proceeding. When the entire

15 test period is based on a forecast, the values cannot be "known and measurable" in the same way
16

or to the same extend that would be applicable to a historical test period. 519
Mr. Ostrander's complaint that Big Rivers did not include a "User Manual" with its

17

18 financial model similarly misses the mark. 579 Big Rivers did produce a user's manual for the
19 financial model in response to AG 1-155 that describes the function of each worksheet in the

Id at 7:9-15.
Wolfram Rebuttal Testimony at p. 27:18-22. See also, e.g., Big Rivers' Responses to AG 1-155, PSC 2-14, AG
1-98, AG 2-28, KIUC 1-18, KIUC 1-34, KIUC 1-64, K1UC 2-20, KIUC 2-21, KIUC 2-24, KILIC 2-27, )(LUC 2-28,
SC 1-13, and SC 1-14. See also Big Rivers' Responses in the 535 Rate Case to PSC 1-57, PSC 2-13, AG 1-7, AG
1-8, AG 1-17, AG 1-97, AG 1-131, AG 1-190, AG 1-236, AG 1-239, AG 1-240, AG 1-241, AG 1-242, and AG 1267.
MI Ostrander Direct Testimony at p. 14:2-20.
3 " Wolfram Rebuttal Testimony at p.24:13-18.
$20 Ostrander Direct Testimony at pp. 15:17-16:18.
M6
617
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model, the inputs to and outputs of the model, and the checks to ensure its accuracy. 52I Big

2

Rivers also provided a significant amount of information in the prior rate case that explained

3

how particular elements of the model work; that information is equally applicable to the model

4 here, as the same model was used in both cases. 522 Plus, the financial model itself has
5

calculations, formulas, and links to supporting worksheets. Big Rivers provided the equivalent

6 of hundreds of thousands of pages of supporting information, including the load forecast and
7 production cost model outputs. Accordingly, it is unclear how Mr. Ostrander can testify that the
8 Attorney General did not receive "the underlying assumptions and calculations for BREC's
9 projected amounts." 523 Even the Attorney General's own witness acknowledges that the
10 availability of spreadsheet formulas for review render the need for a manual unnecessary. 524
11

Therefore, the Attorney General's suggestion that it is impossible to analyze or test the projected

12 amounts without a "manual" is without merit.
13

The Attorney General makes a more serious accusation when it implies that the absence

14 of a manual means the underlying assumptions can be "subjective" or "subject to
15

manipulation."525 Notably, none of the Attorney General's witnesses offers a shred of evidence

16 to support this insinuation. The financial model run that was used in this case is the same one
17 that Big Rivers uses for decision-making purposes in the ordinary course of business 526 and is the
18 same one approved by the Commission in the previous rate case. 527 Big Rivers has been
19 transparent about its use and development of the financial model and has even laid bare the
20 financial model's inner workings by providing a full electronic copy with all links and formulae
Wolfram Rebuttal Testimony at p.27:13-17.
Id at p. 27:18-22.
5" Ostrander Direct Testimony at p. 16:17-19.
524 Wolfram Rebuttal Testimony at p. 28:10-15. See also Attorney General's Response to Item No. 31 of Big
Rivers' First Data Requests.
"5 Ostrander Direct Testimony at p. 16:13-15.
$26 Williams Direct Testimony at p. 18:19-21.
327 /d at p. 6:16-17.
521

522
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intact. In light of that transparency, and in light of the Commission's prior approval of Big

2

Rivers' financial model, the Commission should reject this inappropriate accusation.

3

Throughout this case, Big Rivers has filed monthly budget variance reports. 528 These

4 reports indicate where the budgeted financial results contained in the financial model differ from
5

actual results. The differences largely relate to events out of Big Rivers' control (like off-system

6 sales prices). 529 In no case had the reason for the budget to actual variance been an error in the
7

financial mode1, 53° and the Attorney General has not identified any actual errors in the model.

8

Big Rivers' financial model is reasonable, reliable, and based on principles of accounting

9 that are generally accepted in the industry and mandated by Big Rivers' creditors. The Opposing
10 Intervenors' accusations to the contrary are baseless. Accordingly, the methodology of Big
11

Rivers' financial model should be accepted by the Commission.

12

C.

13

Big Rivers provided a reasonable budget forecast consistent with its annual budgeting

14

Big Rivers' Budget Forecast Is Reasonable.

process. 53I Because the Sebree Smelter issued its termination notice in January 2013, which

15 prevented Big Rivers from adhering to the typical budget calendar to develop the fully forecasted
16 test period in this filing, Big Rivers examined the steps ordinarily undertaken in budget
17 development and streamlined the process to complete the forecast for this filing. 532 Big Rivers
18

considered the steps in the budget process and, to the fullest extent possible, adjusted the timing

19 associated with those tasks so that significant information updates were incorporated into the

See, e.g., Application, Tab 35 and subsequent monthly updates.
Berry Hearing Testimony, Jan. 8, 2014, Tr. 20:48'15" ("[W]e had ... improvements inflict and reagent, we had
the Coleman outage that we deferred, so that generator was not offline. We had all the output of that generator now
to sell into the market that was not budgeted. And actually the market has been slightly higher than it was budgeted
as well.").
"° See, e.g., Application, Tab 35 and subsequent monthly updates.
331 Williams Direct Testimony at p. 18:16-17.
332 Id at p. 5:1-16; Richert Direct Testimony at p. 15:4-9.
32°

5"
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forecast. 533 Where updates were not possible, necessary, or significant, the values from the most

2 recent financial plan last approved by the Board of Directors in November 2012 and relied upon
3 by Big Rivers in the previous rate case were retained. 534 In this way, Big Rivers developed a
4 forecast using the steps from the usual budgeting process but in a more expedited manner,
5

consistent with the timing needs of the instant filing. 535

6

Big Rivers uses Hyperion, a budgeting and reporting software application, for budget and

7 forecast development purposes. 536 Data from a number of sources 537 are first analyzed for
8 reasonableness and then integrated into Big Rivers' in-house financial model to develop a
9 comprehensive preliminary forecast for the company. 538 Where expenses are included, Big
10 Rivers has "a definite basis" for including those expenses. 539 That preliminary budget is then
11

assessed in light of various financial metrics that are relevant to Big Rivers' debt covenants and

12 other requirements to determine what adjustments need to be made?" After several rounds of
13 review and revision by budget analysts, department managers, and senior management, the
14 budget is presented for Board approval. 541 The budget information incorporated in Big Rivers'
15

fully forecasted test period relies on the same process, data, assumptions, and results that Big

16 Rivers' management team uses in the ordinary course of business. 542

Williams Direct Testimony at p. 5:16-19.
Id at p.5:19-22.
3" Id at pp. 5:22-6:2.
536 See Id at p. 6:5-7.
539 See Id at pp. 6:15-16:20 for a detailed discussion about the process each department uses to prepare the data sets
it submits for inclusion in Big Rivers' budget forecast. See also Direct Testimony of David G. Crockett, Application
Tab 64, p.5:13-16 (June 28, 2013) ("Crockett Direct Testimony") ("Engineering and transmission field supervision
provided the budget accounting staff with labor estimates based on both the 2014 and 2015 capital project
requirements and the historical capitalized labor amounts.").
"9 Williams Direct Testimony at p. 7:2-5. See Section XII.B for a discussion of Big Rivers' financial model.
539 Richert Hearing Testimony, Jan. 8, 2014, Tr. 12:55'31".
546 Williams Direct Testimony at p. 7:5-7.
5" Id at p. 4:21-23.
542 Id at p. 18:19-22.
333
534
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Big Rivers has repeatedly demonstrated that it engages in a comprehensive budgeting

2 process that relies on a wealth of sound data to produce a budget that is reviewed on multiple
3

levels. Moreover, Big Rivers has used this methodology to deal with significant events outside

4 of its control and, yet, remain within the very narrow window of financial performance in which
5

historically has had to operate. In light of that success, Big Rivers should not be criticized for its

6 budgeting process.
7

D.

8

Big Rivers' load forecast "is reasonable, reliable, made in good faith, ... based on

Big Rivers' Load Forecast Is Reasonable.

9 assumptions that are justified," and relies on "the same load forecasting process, assumptions,
10

and results that are used in the IRP process and that are used by Big Rivers' management in the

11

ordinary course of business." 543 For these reasons, discussed in detail below, the Commission

12

should accept the load forecast 5" used in the modeling of Big Rivers' financials for the fully

13

forecasted test period. 545

14

Big Rivers, with assistance from qualified consultants and in collaboration with its

15 Members, updates its load forecast study every two years and submits it to RUS for review and
16 approval.546 To develop the April 2013 load forecast study, the scope of which included a price
17

elasticity study,541 Big Rivers retained GDS Associates, Inc. ("GDS"). 548 GDS is a qualified and

Barron Direct Testimony at p. 15:15-19. See also Barron Hearing Testimony, Jan. 9, 2014, Tr. 9:51'28" ("We
forecasted using sophisticated models; we actually utilized GDS, a very reputable company, to do that.").
5" See Exhibit Barron-3.
545 Barron Direct Testimony at p. 16:1-2.
546 Barron Direct Testimony at p. 5:12-15.
545 Rebuttal Testimony of Lindsay N. Barron, p. 8:3-4 (Dec. 17, 2013) ("Barron Rebuttal Testimony"). See also
Barron Direct Testimony at pp. 12:14-13:3 ("Price elasticity was incorporated into the underlying models used to
forecast the Big Rivers' Rural customer class to reflect impacts of the proposed rate increase on demand and
energy.").
5 " Id at p. 5:19-22.
543
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reputable company. 549 GDS and Big Rivers then worked in close collaboration with the staff of

2 Big Rivers' Members, whose "input is an integral part of the load forecast development
3 process."" ° The Members provided "feedback during the development of the load forecast and
4
5

provide[d] a review of the results prior to finalization." 551
The load forecast, which is the "same basic load forecast ... used for budgeting, the IRP

6 and other day-to-day functions at Big Rivers," 552 was designed to reflect the Smelters' service
7 contract terminations as well as "changes in demand and energy resulting from the associated
8

rate increases." 553 The price elasticity coefficient used in the load forecast was developed "to

9 reflect an elasticity specifically for Rural customers located in Big Rivers' Members' service
10 areas." 554 The results of the analysis were then "compared to industry norms and to the results of
11

price elasticity studies performed by the Energy Information Administration and by the National

12 Renewable Energy Laboratory, which is operated for the Department of Energy." 555 RUS
13
14
15

approved the load forecast work plan 556 and the load forecast. 557
The Opposing Intervenors challenge certain aspects of Big Rivers' load forecast and price
elasticity studies, but most of those criticisms relate to Big Rivers' long-term planning horizon

5" Barron Rebuttal Testimony at p. 4:19-20. See also Baron Hearing Testimony, Jan. 9, 2014, Tr. 10:46'20"
("GDS actually went out and looked through all types of information to see if they could find any good information
about large industrial customers' response [to energy price increases].").
5" Barron Direct Testimony at p. 8:9-10. See also Baron Hearing Testimony, Jan. 9, 2014, Tr. 9:37'01" ("The
replacement load forecast was developed with several members of our senior staff, we actually had multiple
conversations about what our expectations might be regarding replacement load. That forecast was based on
professional judgment of essentially myself, Mr. Berry, and Mr. Bailey as well as a few of my staffers who have
been involved in the energy services arena for a number of years.").
551 Baron Direct Testimony at p. 8:11-12.
" Id at p. 8:15-16.
5" Id. at pp. 5:22-6:3.
3" Barron Rebuttal Testimony at p. 4:20-22. See also Barron Hearing Testimony, Jan. 9, 2014, Tr. 11:13'33" ("We
haven't seen any price response from our customers in response to previous increases that we have had in the Large
Industrial Class that we could quantify.").
3 " Barron Rebuttal Testimony at p. 8:4-7. See also Id at p. 4:17-19 ("The price elasticity coefficient used in the
load forecast in this case was developed in accordance with standard industry practices.").
556 Baron Direct Testimony at p. 6:7-9.
557 Baron Hearing Testimony, Jan. 9, 2014, Tr, 11:04'01".
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and therefore do not affect Big Rivers' proposed rates, which are based on its forecasted test

2 year. 555 For example, Sierra Club expresses skepticism about Big Rivers' projections for
3

obtaining new load, but as Big Rivers has reiterated throughout this case, "the test period in this

4 case does not include any assumptions for replacement load." 559 Furthermore, as discussed in
5

Section VIII.B, Big Rivers' projections for obtaining replacement load in the course of

6

implementing its Mitigation Plan are reasonable. Sierra Club similarly criticizes Big Rivers'

7

estimate of price elasticity for the Rural rate class, suggesting that "blending" a combination of

8

short-run and long-run elasticities would be appropriate because "Nile projections presented in

9 this case ... extend for more than a decade beyond the proposed rate increases." 569 However, it
10

is appropriate for Big Rivers to rely on a short-run elasticity for the forecasted test year on which

11

its rates are based. 56I Even Sierra Club acknowledges that "[i]n the year of a rate increase, a

12

utility should use the short-run estimate." 562 Sierra Club also acknowledges that the short-run

13

elasticity Big Rivers used is consistent with published estimates of short-run estimates. 563 Even

14 aside from Sierra Club's admissions on this issue, it was reasonable to rely on the short-run
15

elasticity for the test period because arbitrarily using a longer-run elasticity would have only

See, e.g., Barron Rebuttal Testimony at p. 6:10-14 (discussing the difference between the short-term forecasts
used for the forecasted test period and longer-term forecasts).
' 59 Id at p. 14:18-19.
56° Ackerman Direct Testimony at pp. 16:25-17:2, 20:3-5.
56i Barron Rebuttal Testimony at p.5:12-17. See also Barron Hearing Testimony, Jan. 9, 2014 Tr 1022'22"
("[T]he regression models that we run utilize a short-run elasticity [coefficient]. ... Tbe way that long-run price
elasticity is factored into the model is by implementing into the model changes that occur, by things like fuelswitching, changes in efficiencies (folks upgrading their appliances to make them more efficient)."); Id at Tr.
10:46'42" ("I know that in a couple of the exhibits that were produced in this case from the [Opposing] ['intervenors
there was some Large Industrial price elasticity information quoted, but it was based on real-time pricing. As we all
know, an industry's ability, or an industry's response to price elasticity in a real-time pricing situation is very
different than not in a real-time pricing situation. And our customers are not in real-time pricing."); id at Tr.
10:47'25" ("([The studies that Dr. Ackerman referred to] are not applicable.").
$62 Ackerman Direct Testimony at p. 16.
$65 Barron Rebuttal Testimony at p. 6:1-7.
5"
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resulted in a request for higher rates. 564 Additionally, Big Rivers did incorporate long-run

2

elasticities in the long-term load forecast, it just did not use the long-run elasticities in the

3

determination of the test period revenue requirement. 565

4

The Opposing Intervenors also challenge Big Rivers' conclusion that "Large Industrial

5 customers will not reduce their demand in the short run

.

." 566

However, Big Rivers'

6 assumption is reasonable because "Large Industrial loads have generally already invested in cost
7 effective energy efficiency measures, and they generally maintain low technological
8

obsolescence." 565 Because of this, Large Industrial customers do not "have a significant

9

opportunity for [further] load reduction based on increasing efficiency." 568

10

Big Rivers' conclusions on this issue are consistent with the available evidence, including

11

the testimony of Large Industrial customers on its system. 568 Aleris's representative testified that

12 "Aleris already undertakes significant energy efficiency efforts to protect our bottom line and
13

will continue to do so," and that "Aleris will not be able to reduce its load requirements

14 anywhere near the total amount needed to offset a significant portion of the rate increase." 576

564 See, e.g., Barron Rebuttal Testimony at p. 15:16-22; Barron Hearing Testimony, Jan. 9, 2014, Tr. 9:55'42" ("I
believe that in the test year period that our industrial customers have very little opportunity to respond by reducing
their consumption. And as I have said repeatedly in my rebuttal testimony, had we come forward in this case and
said that we believe that our Large Industrial customers would use significantly less, we would have only asked for
more and we would have increased our Member rates more."); Hearing Testimony of Frank Ackerman, Jan. 9, 2014,
Tr. 17:06'58" ("Ackerman Hearing Testimony") (confirming that price elasticity should be based on retail rates and
not wholesale rates).
565 Barton Rebuttal Testimony at p. 6:8-14.
546 Id at p.8:14-16. See, e.g., Ackerman Direct Testimony at p. 18; Brevitz Direct Testimony at pp. 29-30.
547 Barron Rebuttal Testimony at p.8:16-13. See also Barron Hearing Testimony, Jan. 9, 2014, Tr. 10:27'50"
("[The three Large Industrial customers represented by KlUC] said that they were very sophisticated users of energy
and that they spend a tremendous amount of time and effort on improving their efficiency because it hit their bottom
line. They all three indicated that they had already made significant investments. They have qualified professionals,
in many cases they have corporate professionals who look to improve their efficiency and they all said that their
ability to significantly reduce their consumption really didn't exist.")
564 Barron Rebuttal Testimony at p. 9:5-7. See also Baron Hearing Testimony, Jan. 9, 2014, Tr. 9:55'42" ("I
believe that in the test year period that our industrial customers have very little opportunity to respond by reducing
their consumption."); Id at Tr. 11:06'41" (affirming in response to a question from Commissioner Gardner that
Large Industrial customers will have little time to respond to price increases in the short forecasted test year).
569 Barron Rebuttal Testimony at p. 8:16-19.
5" Direct Testimony of Kelly Thomas, p.7:18-22 (Oct. 29, 2013) ("Thomas Direct Testimony").
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Kimberly-Clark's representative testified that the company has identified numerous energy

2

efficiency projects, but that even if all projects were completed they "will reduce energy

3 consumption by only 4%." 5"
4
5

Big Rivers' conclusions on Large Industrial rate class elasticity are also consistent with
the experience of Vectren Corporation ("Vectren"), a utility situated in close proximity to Big

6 Rivers and one that "shares significant regional characteristics with Big Rivers and its
7 Members."5" Vectren's rates increased by 49.3% between 2001 and 2006 and by 27.5% from
8 2007 to 2012, but during that time the average energy consumption of its large power customers
9 increased. 5" This counterexample demonstrates the fallacy of Sierra Club's claims that it is
10 "simply implausible" that Large Industrial customers would not immediately decrease their load
11

demand in response to rate adjustments. 5" In short, the testimony of KlUC's own witnesses and

12 the experience of Vectren both support Big Rivers' informed conclusion that "it is reasonable to
13

assume that electricity consumption is likely to remain level, during the test period, for existing

14

large power facilities." 5"

15
16

The Opposing Intervenors offer no compelling evidence to contradict Big Rivers'
conclusion. For example, Sierra Club cites two studies purportedly related to industrial

Direct Testimony of Bill Cummings, p.6:13-15 (Oct. 29, 2013) ("Cummings Direct Testimony").
Barton Rebuttal Testimony at pp. 9:19-10:19; Barton Hearing Testimony, Jan. 9, 2014, Tr. 10:02'29" ("If you
look at the Vectren territory, they are as close to our territory as possible. They have the same climate, they have the
same access to workforce, they have the same access to transportation, they have the same access to natural
resources. Vectren is the closest proxy for our territory that you have."); Id. at Tr. 10:03'31" ("Vectren has very
many similar industries to what we have, as well as their commercial base [which is] very comparable to what we
have.").
"3 Barron Rebuttal Testimony at p. 10:2-12; Barton Hearing Testimony, Jan. 9, 2014, Tr. 10:01'00" ("Vectren
experienced tremendous rate increases, both in their large industrial and commercial ranks, and [those customers]
actually did not decrease their consumption at all.").
374 Ackerman Direct Testimony at p. 17:3-7 ("I find it simply implausible to assume that industrial customers are
unaffected by price increases. Yet that is the implicit assumption BREC made by excluding industrial price
elasticity effects."). See also Barton Hearing Testimony, Jan. 9, 2014, Tr. 11:13'11" ("We did not rely on the
Vectren information, the Vectren information I only used to rebut their testimony. 1 didn't actually utilize that [to
develop the load forecast].").
555 Barron Rebuttal Testimony at p. 10:16-19.
"'
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elasticity, but those studies only involve demand response scenarios that are "not applicable to

2

Big Rivers' current situation." 576 Kimberly-Clark hypothesizes that the proposed rate adjustment

3

will cause industrial and commercial employers to close, but provides no factual basis for its

4

speculation. 577 KIUC makes a similar suggestion, citing a study generalizing that electric price

5

increases may force closures or slow job growth; however, that high-level study does not address

6 Big Rivers' unique situation, nor does it address the serious negative consequences for Big
7 Rivers' Members and their retail customers if Big Rivers' necessary rate adjustment is denied. 578
8

The Attorney General also speculates that Large Industrial customers will explore alternatives to

9 higher rates, but in support of his argument simply defers to KIUC witnesses and cites articles
10 that discuss specific companies (not on the Big Rivers' system) that are working to become more
11

energy self-sufficient. 579 None of these criticisms provide any actual evidence that Big Rivers'

12 proposed rate adjustments will decrease Large Industrial customer consumption. And again,
13 even if Big Rivers had assumed reduced consumption, the assumption would have only resulted
14 in a request for higher rates in this proceeding, to the detriment of the Members.
15

Big Rivers relied on a reputable and qualified company (GDS), and it has used a detailed

16 and rigorous process to develop its load forecast and the incorporated price elasticity. The
17

Opposing Intervenors, in contrast, offer only speculation and a handful of studies and articles

18 that do not apply to Big Rivers' system. Big Rivers' load forecast is reasonable, and the
19 Commission should accept it as used in the modeling of Big Rivers' financials for the fully
20

forecasted test period.

Id at p. 9:8-14. See also Ackerman Direct Testimony at pp. 17:20-18:12.
Barron Rebuttal Testimony at P. 12:5-19; Cummings Direct Testimony at p.8:8-9 (basing his speculation on a
highly-inflated hypothetical percentage rate increase).
571
Barron Rebuttal Testimony at pp. 12:20-13:10; Hayet Direct Testimony at pp. 26-27.
"9 Barron Rebuttal Testimony at P. 14:3-16.
"9
'"
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K

2

Big Rivers' production cost modeling methodology for the test period is reasonable,

3

Big Riven' Production Cost Modeling Is Reasonable.

accurate, and appropriate for setting rates. Big Rivers' energy services and production personnel

4 worked with ACES, a third-party consulting and energy marketing firm, to prepare the
5 production cost modeling used in the financial model supporting the application. 5" Big Rivers
6 provided ACES with certain inputs for the model, including fuel contract information, Big
7

Rivers' load forecast, and generating unit operating characteristics such as heat rates, capacity,

8 and outage rates. 58I ACES, in turn, provided price forecasts for energy and emission allowances
9 and integrated all of the inputs in its Planning and Risk mode1. 582 The appropriate outputs from
10 this model were then incorporated into Big Rivers' financial mode1, 583 and all outputs have been
11

provided in this proceeding. 584
This process has given Big Rivers accurate, reliable production cost data based on the

12
13

best information available. The production cost model is reasonable.

14
15
16

F.

Big Rivers Appropriately Accounted for Its Reserve Funds in Its Forecast,
and the Commission Should Approve Big Riven' Proposal to Apply Any
Transmission Revenues to the Economic Reserve.

17

In preparing its forecast and revenue requirement for this case, Big Rivers appropriately

18 accounted for its two remaining reserve funds (the Economic Reserve and the Rural Economic
19 Reserve). Furthermore, Big Rivers' proposals to accelerate the use of those funds and direct
20 transmission revenues to the Economic Reserve are reasonable, benefit Big Rivers' Members
21

and their retail customers, and should be approved.

5"

Berry Direct Testimony at p. 20:8-10; Williams Direct Testimony at p. 10:20-22.
Berry Direct Testimony at p.20:15-18.
"2 1d. at p. 20:18-21.
5 " Id at p. 20:20-23; Williams Direct Testimony at p. 11:1-3.
5" See Big Rivers' Response to Item No. 57 of Commission Staff's First Data Requests.
581
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As part of the Unwind Transaction, Big Rivers established the Economic Reserve ("ER")

2 and the Rural Economic Reserve ("RER") (together, the "Reserve Funds"). 585 The ER helps
3 "cushion the effects of future rate increases for fuel and environmental expenses" on the Rural
4 and Large Industrial customer classes. 586 The RER serves an identical purpose, but only for the
5 Rural rate class, and it is activated upon exhaustion of the ER. 587 Both are modeled to mirror
6 their respective tariff provisions (the Member Rate Stability Mechanism ("MRSM") and the
7 Rural Economic Reserve Rider ("RER Rider)), and amounts drawn from those funds are
8 booked as revenue 588 and tracked in the financial mode1. 589
9

Big Rivers proposes "accelerat[ing] the use of the Economic Reserve and the Rural

10 Economic Reserve funds, such that the entire amount of the increase sought in this case is
11

effectively, although only temporarily, offset." 586 This would be accomplished by modifying the

12 MRSM and the RER Rider so that they will "offset[] the base rate adjustments proposed in this
13

filing

...." 591

This acceleration would not "change the intended purposes or intended

14 beneficiaries of those funds," 582 contrary to KIUC's original proposal to give some of the RER to
15 the Large Industrial customers, which was rejected in the 535 Rate Case Order. 583

Richert Direct Testimony at p. 13:8-11.
M. at p. 13:11-14.
"7 1d. at p. 13:14-16.
"I Warren Direct Testimony at pp. 6:21-7:3.
at p. 6:20-21.
399 Bailey Direct Testimony at p.7:11-13. See also Richert Direct Testimony at p. 13:19-21 ("Big Riven proposes
to accelerate the use of the Economic Reserve and Rural Economic Reserve to fully offset the rate increase proposed
in this case until the reserve accounts are exhausted."); Warren Direct Testimony at p. 7:3-5 (Big Rivers has
proposed "changes to the MRSM and Rural Economic Reserve Rider.... to accelerate the use of the reserve funds to
also fully offset the increased proposal in this case until the reserve funds are depleted.").
"I Wolfram Direct Testimony at pp. 31:2-4, 30:9-16. See also Id. at p. 30:21-31:2 ("Big Rivers is proposing that the
amount of the MRSM credit provided to each member system during a month equals the total amount of FAC and
ES charges billed to the member during the month, plus a new term which equals the amount of the base rate
adjustment awarded in this proceeding, less those other terms described in the MRSM tariff. The same is true for
the RER.").
592 Richert Rebuttal Testimony at p. 20:17-23; Richert Hearing Testimony, Jan. 8, 2014, Tr. 11:04'10".
393 535 Rate Case Order at *50-51 (rejecting KlUC's proposal to "amend() the established purpose of the RER fund"
for the benefit of the Large Industrial class).
3"
516
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Accelerating the Reserve Funds would increase the amount of time between the 535 Rate

2 Case rate adjustment and the date when the Members' retail customers will be affected by the
3 rate adjustment proposed in this case. As explained by Ms. Richert, "spreading the two increases
4 apart as far as possible minimizes rate shock while preserving the funds for the exclusive
5

application to the Rural and Large Industrial classes." 594 It also affords Big Rivers more time to

6 implement its Mitigation Plan in an effort to "minimize the amount of time that retail customers
7 are subject to the full impact of both" rate adjustments."' If Big Rivers' proposal is adopted, the
8

full effects of the rate adjustment from this proceeding would be offset "until April of 2015 for

9 the Rural class and until July of 2014 for the Large Industrial class." 596
10
11

Big Rivers also proposes "direct[ing] any transmission revenue received from the
smelters to replenish the Economic Reserve." 597 As Mr. Berry explains, 'There remains

12 uncertainty with respect to when Big Rivers will receive transmission revenues;" therefore, if the
13 Commission includes transmission revenues in Big Rivers' revenue requirement "and those
14 transmission revenues do not come to pass, Big Rivers will be at risk of default in its financial
15 obligation." 598 My number of scenarios—including an idling of potlines or a closure of the

Richert Direct Testimony at p. 14:15-25.
Id
5" Bailey Rebuttal Testimony at pp. 11:24-:12:2.
3 " Id at p. 11:8-9; Bailey Hearing Testimony, Jan. 7, 2014, Tr. 10:47'55" ("As [the transmission revenues]
accumulate, they will be allocated to the reserve account.").
591 Deny Rebuttal Testimony at p. 23:6-11. See also Berry Hearing Testimony, Jan. 8, 2014, Tr. 21:09'45"
(acknowledging that, given the difference between 1.10 and 1.24 is about $6M, if revenue reduced to include
transmission revenues but revenues don't happen, the entire financial cushion provided by a 1.24 TIER would be
wiped out); Bailey Hearing Testimony, Jan. 7, 2014, Tr. 16:32'00" ("We're not sure, in the case of the Hawesville
facility, whether those revenues will ever materialize because, as you know, it's in [SSR] status. We credit those
revenues back to Century as part of the costs they will bear.... Obviously, those are big dollars, when you think
about our margin requirements. Put it together - $12 million can swamp the boat, particularly when you're
struggling in the $10 million range just to stay afloat.").
594
5"
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1

Smelter—could result in this dangerous scenario. 5" In addition, if such a scenario came to pass,

2 Big Rivers would not have time to react in the form of an emergency rate case." °
3

Given Big Rivers' already slim margins and the significant risks associated with guessing

4 wrong as to the reliability and amount of transmission revenues, 60I the Commission should
5 approve routing any transmission revenues through the Economic Reserve. As Mr. Bailey
6 explains, routing transmission revenues to the Economic Reserve would "ensure that the
7 Members realize the benefit of any and all transmission revenue Big Rivers receives from either
8 Century Smelter, eliminating the uncertainties about when and in what amounts any such
9 revenues will be received.” 6°2 This proposal thus protects Big Rivers in the event that
10 transmission revenues do not come to pass or they end, and it benefits the Members and their
11

retail customers while the revenues are realized. 603 It would also further the original purpose of

Berry Hearing Testimony, Jan. 8, 2014, Tr. 20:54'10" ("If [the Sebree Smelter] decides to change the volume of
energy they're taking — my correction is a good example, originally it was 368 [MW] it went to 385 [MW] — this is
not ceasing but if it goes back to 368 [MW] that amount is going to reduce. If they decide that the aluminum market
Is not profitable and they want to idle a potline, which we've seen Century do in the past, and they take one of the
potlines off or they close the smelter completely, they'll be able to close that smelter before we can actually get a
rate case process approved."); Id. at Tr. 20:56'20" ("Every year we file a new Attachment 0 with MISO, which
basically is our cost of maintaining our transmission system. And that's how that rate is actually determined. So it
can vary from year to year from that perspective. Or if they decide to take a potline off, they've done potline
reductions before. I have concerns with the large amount of load that Century Hawesville is using on this SPS. If
you've looked at any of that document, that SPS system can trip up that entire plant instantly under certain
transmission reliability constraints.").
6c° Id. at Tr. 20:53'50".
601 1d. at Tr. 21:09'45" (acknowledging that, given the difference between 1.10 and 1.24 is about $6M, if revenue
reduced to include transmission revenues but revenues don't happen, the entire financial cushion provided by a 1.24
TIER would be wiped out).
602 Bailey Rebuttal Testimony at p. 11:9-12. See also Berry Rebuttal Testimony at p.23:12-16 ("This will allow Big
Rivers the opportunity to pass the revenue on to its Members by offsetting a portion of the rate increase as long as it
continues to receive the transmission revenue" and "mitigate the need for Big Riven to filee an emergency rate case
if the transmission revenue ceased abruptly."); Richert Hearing Testimony, Jan. 8, 2014, Tr. 13:16'44" (confirming
that, if Big Riven' revenue requirement were reduced by the forecasted amount of transmission revenue, Big Rivers
will be in the same position if the full amount is realized and in a worse position if the MI amount is not realized).
w ' Deny Hearing Testimony, Jan. 8, 2014, Tr. 21:14'51"; Wolfram Hearing Testimony, Jan. 9, 2014, Tr. 14:24'05";
Bailey Hearing Testimony, Jan. 7, 2014, Tr. 10:47'08" ("We're a little uncertain about these transmission revenues:
when they will begin, how long they will last, and what the amounts will be. So, we're concerned about having the
rates adjusted on a permanent basis based on those. Therefore, by proposing to put it in the reserves, it does allow
the Members to benefit to the extent they actually materialize, but yet does not subject Big Riven to adverse
consequences if they don't realize or they terminate all of a sudden, which they could do.").
"9
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I the ER because "the Economic Reserve would continue to benefit the same retail customers it
2 currently benefits—it would simply be supplemented with additional funds
3

...

:6°4

KIUC alleges that Big Rivers' proposed modifications to the MRSM and the RER Rider

4 "substantially ratchet up the explosive impact of the time-bomb rate increases once each of the
5

Reserve funds are depleted ...." 6" This allegation grossly mischaracterizes the effect and

6 purpose of accelerating the Reserve Funds. lithe Commission grants Big Rivers' rate
7 adjustment in this proceeding, the impact of that adjustment will happen whenever the Reserve
8

Funds become depleted. It is only a question of timing. Big Rivers' approach best serves the

9 interests of Big Rivers, its Members, and their retail customers by lengthening the time between
10 rate adjustments and giving the Mitigation Plan additional time to succeed.
KlUC's proposals regarding the Reserve Funds are unworkable or inappropriate and

11

12 should be denied. KIUC first proposes granting Big Rivers minimal rate relief and instead
13 relying on the "Reserve Funds to provide the additional revenues necessary for the Company to
14 meet its 1.24 TIER target on a monthly basis." 606 However, as explained in Section XIII.E, that
15

proposal is fleeting and relies entirely on the fallacy that Big Rivers' creditors will make

16 significant concessions to keep Big Rivers out of bankruptcy. 607 Because that aspect of KlUC's
17

proposal will fail, its attendant request related to the use of the Reserve Funds should likewise be

18

denied.
KIUC also complains that the RER "results in disparate rate treatment between the Rural

19

20 and Large Industrial customers," and it proposes redirecting some RER funds away from the
Bailey Hearing Testimony, Jan. 7, 2014, Tr. 10:46'42". See Richert Rebuttal Testimony at p. 4:18-21. See also
Id at p.4:22-5:13 (describing details of proposed accounting treatment of transmission revenue and clarifying that
Big Rivers' "auditors have approved the proposed accounting treatment provided that the Commission grants its
approval.").
t's Kollen Direct Testimony at p.20:19-20.
6°6 M. at pp. 10:13-15,23:6-10.
607 To the extent any revenue deficiency exists after these hypothetical creditor concessions, KlUC would have Big
Rivers requesting new rates as early as the end of 2014. See n. 359, supra.
604
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1

Rural class for the benefit of the Large Industrial class. 6" Although first proposed only on the

2 final day of the hearing, KlUC's new proposal would involve creating a de facto "Rural
3 Business" customer class for the purposes of diverting the funds away from a largely undefined
4 "business" subset of Rural customers and into the pockets of the Large Industrial customers. 609
5

KIUC did not identify in its direct testimony the need for an additional rate class or take issue

6 with the use of two rate classes (Rural and Large Industrial) in Big Rivers' cost of service study.
7 Moreover, KIUC's proposal would—as ICIUC admits—constitute a "change in the policy that
8 was discussed in the Unwind Order," 61° and KIUC has not shown any justification for such a
9 change.
KIUC's last-day proposal relies heavily on its incorrect conclusion that the Commission

10
11

is "unreasonably discriminating against Large Industrial customers and/or giving an

12

unreasonable preference to Rural customers." 6 " This allegation is particularly odd in light of the

13

fact that 'The total rates granted in Case No. 2012-00535 and requested in this rate case are mu

14

larger for Large Industrial customers than Rural customers

...." 612

Indeed, Big Rivers'

15 proposed rates are based on an unchallenged cost-of-service study, and they are designed to have
16

no cost-of-service disparity between rate classes. 613 Furthermore, to the extent that the

" Kollen Direct Testimony at p. 21:5-20. See also generally Direct Testimony of Stephen .I. Baron, pp. 8-25 (Oct.
29, 2013) ("Baron Direct Testimony").
" See Hearing Testimony of Stephen .I. Baron, Jan. 9, 2014, Tr. 16:00'30" ("Baron Hearing Testimony") ("In my
testimony I had talked about the concern of equalizing the treatment of the 16,000 business customers who are Rural
with the 20 Large Industrial customers. And the proposal was to apply to RER to both Rural customers and LI
customers."); Hearing Testimony of Steve Henry, Jan. 9, 2014, Tr. 17:41'31" ("Henry Hearing Testimony")
(acknowledging that a "business class" subset of Rural customers would receive a smaller share of the Rural
Economic Reserve under KIUC's revised plan for the use of that reserve).
6113 Baron Hearing Testimony, Jan. 9, 2014, 16:21'41" ("To the extent that [the Rural Economic Reserve] would
apply in this fashion that K1UC is now proposing, to Large Industrials as well, I would guess that would be a
change in the policy that was discussed in the Unwind Order. And we are requesting that.")
611 Baron Direct Testimony at p. 10:11-13.
613 Richert Rebuttal Testimony at pp. 21:19-22:2 (emphasis original).
613 Bailey Direct Testimony at p. 11:1-2 ("The proposed rates are designed so that there are no cost-of-service
subsidies received or provided by either of Big Rivers' remaining two rate classes."); Wolfram Direct Testimony at
6
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Commission has long treated the Large Industrials and Rurals differently, those differences are

2

not "unreasonable discrimination" but legitimate distinctions between "different classes of

3

customers with different needs." 614 For example, Large Industrials are direct-served, whereas

4

Rural customers are not. 615

5

As another example, due to higher load factors, Large Industrial customers enjoy the

6

benefit of all-in rates lower than those applied to the Rural class. 616 KIUC admits this

7

distinction,617 but does not address in its proposal the fact that Large Industrial customers will

8 have a significantly lower demand charge than Rural customers, 618 thus disproving KIUC's
9

assertion that its goal is to provide equal treatment to business customers regardless of rate class.

10 When the Commission created the RER, it looked at the projected all-in rates to the Rural class
11

and found that the Unwind Transaction "will result in rate increases for Rural Customers that are

12

simply too high," absent the additional rate mitigation provided to the Rurals by the RER. 6I9

13

Notably, the Commission did not find that the projected all-in rates to the Large Industrials

14 required additional mitigation. Under KIUC's revised proposal, Rural business customers will
15 not only pay higher all-in rates than the Large Industrials, some of their share of the RER, which
16 the Commission created for them to offset future rate increases, would be taken away from them
17 and given to the Large Industrials, further increasing the rate disparity between the Rural

p.25:13-14 ("[Tjhe proposed rates are designed to eliminate
period.").
614 Richert Rebuttal Testimony at p. 22:6-13.
615 See Big Rivers Electric Corporation Tariff P.S.C. Ky. 25,
service to Large Industrials at dedicated delivery points).
616 See Big Rivers Electric Corporation Tariff P.S.C. Ky. 25,
Large Industrial Class than those for the Rural class) (issued
2014, Tr. 1610'11".
617 1d at Tr. 16:10'1 I".
616 See Wolfram Rebuttal Testimony, Exhibit Wolfram 5-2
Industrials).
619 Unwind Order at pp. 24-25.
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interclass subsidization for the fully forecasted test

Sheet No. 22 (issued Nov. 15, 2013) (describing
Sheet 1 and Sheet 22 (scheduling lower rates for the
Nov. 15, 2013). Baron Hearing Testimony, Jan. 9,

(listing proposed demand charges for Rural and Large

1

business customers and the Large Industrial customers, who already benefit from a lower

2 demand charge.
3

KIUC raised this same basic discrimination argument in the 535 Rate Case, and the

4 Commission rejected it. 62° As the Commission explained, KPUC was an intervenor in the
5 Unwind Transaction case and never once claimed that "the Unwind Transaction would result in
6 rate increases that would be too high for" Large Industrials. 62! In addition, KIUC "chose not to
7 seek a rehearing or file an appeal ...." 622 Ultimately, the Commission found that KIUC's
8 proposal to repurpose the RER amounted to "trying to relitigate our 2009 findings" in the
9 Unwind Transaction, and found that "Nile time for KIUC to raise its challenge to the RER
10 expired over four years ago." 623 For these reasons, the Commission should again deny Domtar's,
11

Aleris's, and Kimberly-Clark's attempt to take RER funds from the Rural class for their own

12

financial benefit. 624

13

The Attorney General points out that in Big Rivers' cost of service study, transmission

14 costs are allocated to the rate classes based on the 12 CP demand allocator, but that the MRSM
15

allocates credits to the rate classes based on Energy. 625 The Attorney General indicated that this

16

inconsistency results in a subsidization of the Large Industrial class by the Rural class and is

17 therefore not just and reasonable. 626 However, because there is no assurance that the 12 CP
18 allocators in the test period will be maintained at the future point in time when Big Rivers may
19 receive transmission revenues, and because there is no other existing mechanism that permits the

535 Rate Case Order at * 49-50.
Id at *4849.
6n Id at *49.
6Th 1d at *51.
624 See Richert Rebuttal at pp. 21:1-24:5.
625 See Attorney General's Hearing Exhibit 8.
626 See Statement of Larry Cook, Jan. 9, 2014, Tr. 14:1910"; Attorney General's Hearing Exhibit 8.
6"

621
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1

return of such revenues to Big Rivers' members in near real-time, the use of the MRSM for this

2

purpose is reasonable. 627

3

Big Rivers' proposals to accelerate the use of the Reserve Funds and to direct any

4 transmission revenues from the Smelters to the ER are both reasonable and should be approved.
5
6
7

XIII. The Commission Should Approve the Depreciation Rates Set Out in Big Rivers'
2012 Depreciation Study.

8

Big Rivers proposes that the Commission approve the Report on the Comprehensive

9 Depreciation Study (November 2012) prepared by the engineering and consulting firm Burns &
10 McDonnell (the "2012 Depreciation Study"). 628 Although the Commission did not adopt the
11

proposed depreciation rates from the 2012 Depreciation Study in the 535 Rate Case, the

12

Commission specifically deferred consideration of the proposed rates until this case:
In light of the temporary nature of the rates awarded herein, the
Commission will reflect an adjustment to reduce Big Rivers' testyear O&M expenses by $1,778,761 and require it to continue using
the depreciation rates that are currently in use and that were
authorized by the Commission in Case No. 2011-00036. Big
Rivers' new depreciation study has already been filed in its new
rate case, Case No. 2013-00199, and will be considered in that
case.629

13
14
15
16
17
18
19
20
21
22
23

The 2012 Depreciation Study was ordered by the Commission and was conducted to
analyze the service life characteristics, net salvage indications, and depreciation reserve status

24 based on historical data from Big Rivers' Continuing Property Records ("CPR") system data,
25 and then to determine appropriate depreciation rates for Big Rivers' system plant. 63° This

627

Wolfram Hearing Testimony, Jan. 9, 2014, Tr. 15:28'41".
The 2012 Depreciation Study was provided as an attachment to Big Rivers' Response to Item No. 55 of
Commission Staff's First Data Requests.
629 535 Rate Case Order at • 39-40 (footnote omitted).
630 Kelly Rebuttal Testimony at p. 7:26-8:2.
628
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1

analysis was based on Big Rivers' historical plant records as of July 31, 2012, 631 and it was

2 performed for all of Big Rivers' facilities and accounted for in accordance with RUS Bulletin
3

1767B-1, Uniform System of Accounts. 632

4
5

The Commission has recognized that "a depreciation study involves the analysis of a
significant amount of information and the preparer's judgment and experience." 633 In this case,

6 Burns & McDonnell used methodologies similar to the process utilized in completing the last
7 depreciation rate study approved by RUS and approved by the Commission in the 2011 Rate
8

Case (the "2010 Depreciation Study"). 634 The average service lives are the same in both studies

9

for all accounts; thus the remaining services lives in the 2012 study merely reflect the passage of

10 time between the two studies. 635
11
12

Although Big Rivers acknowledges that the Commission has independent authority to
review and establish Big Rivers' depreciation rates for ratemaking, it bears noting that a

13 covenant in Big Rivers' loan agreement with RUS only permits use of depreciation rates
14 approved by RUS. Because the RUS approved the 2012 Depreciation Study rates, Big Rivers
15

risks defaulting on that loan obligation if denied permission to use the proposed rates. 636
The Opposing Intervenors do not provide evidence that casts any meaningful doubt on

16

17 the 2012 Depreciation Study. Big Rivers' proposed depreciation rates and the resulting
18

adjustment in depreciation expense will produce rates that are fair, just, and reasonable.

631
632

id at p. 6:18-19.
Id at p. 6:16-18.

In the Matter of An Adjustment of the Gas Rates of the Union Light, Heat, and Power Company, Order, P.S.C.
Case No. 2005-00042, *32 (Dec. 22, 2005).
634 Kelly Rebuttal Testimony at p.26:20.22. See also id. at pp. 7:11-13, 9:8-11; 2011 Rate Case Order at *20 (in
which the Commission "authorize[d] and approve[d] Big Riven' use, on a going-forward basis," of the 2010
depreciation rates).
6 " Kelly Rebuttal Testimony at p.27:17-19.
636 Richert Rebuttal at p. 17:15-20 (describing loan covenant); Id at p. 18:18-23 (noting that covenant does not give
RUS regulatory authority, but the need for RUS approval of rates is still a practical consideration that the
Commission should take into account).
633
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1

Accordingly, the Commission should accept the depreciation rates set forth in the 2012

2

Depreciation Study.

3
4

XIV. The Commission Should Accent Big Riven' Cost of Service Study.
As in its prior rate cases, Big Rivers has supported its application in this proceeding with

5

6 a cost of service study designed "to assess Big Rivers' overall rate of return on rate base and to
7 determine the relative rates of return that Big Rivers is earning from each rate class." 637 This
8

study "provides an indication as to whether each class is contributing its appropriate share" of

9 Big Rivers' cost of providing service 638 and forms the basis for Big Rivers' proposed allocation
10 of the rate adjustment among its Rural and Large Industrial rate classes. 639
The cost of service study used in this proceeding employs the same methodology

11

12 approved by the Commission in each of Big Rivers' last two rate cases. 649 As it did in previous
13 studies, Big Rivers has again followed the standard methodology for creating an embedded cost
14

of service study. Under those industry standard practices, the study was carried out by (1)

15

assigning costs to Big Rivers' major functional groups (i.e., production or transmission costs);

16

(2) classifying the costs as energy-related or demand-related; and then (3) allocating the costs to

17

the rate classes. 641
The Opposing Intervenors point to no fixed costs that were inappropriately assigned to

18

19 the demand charge, and they identify no variable costs that were inappropriately assigned to the
20 energy charge. Big Rivers' cost of service study is grounded in a well-recognized methodology
21 that has been approved by the Commission, and it should be approved.
Wolfram Direct Testimony at p. 18:23-19:2.
Id. at p. 19:2-4.
6" Id. at p. 25:6-7 ("Big Rivers relied on the results of the cost of service study to determine the allocation of the
o th
teeccas
laseso
esrdoefrsaetrvaic4e3.744.
rook:se/1d raetypenuie9.aituls6tm
. 5e3n5t tRa
6"
63°

641

See Wolfram Direct Testimony at p. 19:7-10.
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I

In addition, the Commission should accept Big Rivers' proposed revenue allocation

2 methodology. In the 2011 Rate Case, the Commission made clear that it wished to eliminate
3

interclass subsidies, explicitly acknowledging a goal of "moving to cost-of-service-based rates

4 for all classes." 642 In the 535 Rate Case, the Commission eliminated the Rural rate class subsidy
5

in its entirety. 643 In accordance with these orders, Big Rivers' "proposed allocation of the

6 revenue adjustment eliminates all of the subsidization between rate classes" 644 and the "rate of
7 return is calculated in this manner to provide a clear representation of the contribution that each
8

rate class is making toward providing a return on Big Rivers' total rate base." 645
Big Rivers' proposed revenue allocation methodology is consistent with the 535 Rate

9

10 Case Order, and therefore, it should be adopted.
11
12
13

XV. Big Riven' Rate Case Expenses Are Fair, Just, and Reasonable and Should Be
Included in Big Rivers' Revenue Requirement and Amortized Over 36 Months.

14

It is a well-settled principle of utility law that rate case expenses "must be included

15

among the costs of operation in the computation of a fair return.TM6 Big Rivers is entitled in this

16 proceeding "to recover all prudent and reasonable rate case costs." 647 The Commission has also
17 held that "any request for recovery of rate case expenses must be supported by unredacted copies
18 of invoices," and that "there must be a showing that the use of highly compensated counsel was

642

2011 Rate Case Order at '47.

643 535 Rate Case Order at '44-45 ("the Commission finds that the Rural subsidy should be eliminated in its

entirety").
Wolfram Direct Testimony at p. 26:8-9. See also id at p.25:13-14 ("Other than the negligible effects of
rounding, the proposed rates are designed to eliminate interclass subsidization for the fully forecasted test period.").
"5 1d at p. 26:5-7.

644

In the Matter of Application of Kentucky-Amerlcan Water Company for an Adjustment of Rates Supported By a
Fully Forecasted Test Year, Order, P.S.C. Case No. 2010-00036, *73 (Dec. 14, 2010) (citing West Ohio Gas Co. v.
Public Utilities Comm'n, 294 U.S. 63, 74 (1935)).
642 See In the Matter of Application ofKentucky-American Water Company to Increase Its Rates, P.S.C. Case No.
646

97-034, Order of Sep. 30, 1997, "32.
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1

essential for the particular tasks being performed."" 5 As the Commission has repeatedly stated,

2

its "typical practice for many years has been to allow [a] Utility to amortize its rate case expenses

3

over a three-year period and include the annual amortization expense in determining the utility's

4

required revenue increase." 649

5

Big Rivers' rate case expenses satisfy this "prudent and reasonable" standard and should

6 be approved. As explained previously, this case is a necessary element in Big Rivers' Mitigation
7

Plan,656 and it is essential to securing Big Rivers' ongoing viability. 65I Consequently, the

8

associated costs are a necessary and prudent investment in Big Rivers' future.

9

The Commission has previously recognized that, due to "the additional work necessitated

10

by the use of a future test year," rate case expenses will likely be higher in forecasted test period

11

cases than in historical test period cases. 652 Furthermore, the Commission has held that:
"[p]ursuant to KRS 278.180, a utility has the discretion to choose
the timing of its rate case applications. There is nothing in KRS
278 that authorizes the Commission to adopt a disincentive to, in
effect, penalize a utility for exercising its right to seek rate relief.'
It would be a disincentive to [a utility] if its shareholders are
denied the opportunity to recover all prudent and reasonable rate
case costs." 65'

12
13
14
15
16
17
18
19

Here, Big Rivers' reliance on a forecasted test period was necessitated by the significant future

20 impact of the Smelter contract terminations and the costs incurred in connection with this case
21
22

were prudent.
In addition to these generally-recognized factors, the actions of the Opposing Intervenors

'"2011 Rate Case Rehearing Order at '6
"a Id at *3 n.2. Accord 535 Rate Case Order at *27 ("Consistent with the Commission's normal ratemaking
practices, Big Rivers proposed to amortize [its rate case expenses] over three years.").
'5° Section VII.B.
651 Speed Rebuttal Testimony at p. 16:10-11.
"2 Kentucky-American Water, Order, P.S.C. Case No. 97-034 at '32. See also Speed Rebuttal Testimony at p. 7:1617 (explaining "that a rate case based on a fully forecasted test year is more factually complicated than a rate case
based on a historical test year").
6" Kentucky-American Water, Order, P.S.C. Case No. 97-034 at '32.
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1

directly contributed to a significant portion of Big Rivers' expenses in this proceeding. Most

2 notably, Big Rivers was required to respond to approximately 1,700 data requests, counting
3 subparts, from the Opposing Intervenors. The marked increase in the number of data requests in
4 this case is attributable in large part to the Attorney General, who is single-handedly responsible
5 for more than 1,000 data requests and then, remarkably, argues against Big Rivers' recovery of
6 the costs necessary to respond to those requests in the short timeframes allotted to do
7

50.654

Even in the face of these difficult circumstances, Big Rivers has remained attentive

8 throughout to the issue of legal and professional costs. Although Big Rivers does not have in9 house counsel or rate analysts on staff (and therefoie does not have to bear those costs full10 time),655 Big Rivers has relied where possible on in-house employees to ensure filing compliance
11

and to perform document production tasks. 656 Big Rivers secured lower blended rates for its

12 limited use of highly-compensated counse1. 657 As in the 535 Rate Case, Big Rivers has also
13 adopted "a common sense approach to the division of labor that has allowed it to efficiently
14 perform all necessary work and provide all requested information on the timeline established by
15 the Commission."659
For preparation of its rate filings, Big Rivers turned primarily to regional counsel at

16

17 Sullivan, Mountjoy, Stainback & Miller PSC ("SMSM") and Dinsmore & Shohl LLP
18

("Dinsmore"). 659 These firms have significant expertise representing Big Rivers before the

Speed Rebuttal Testimony at p. 9:14-17.
" 535 Rate Case Order at *29.
656 Speed Rebuttal Testimony at pp. 13:20-14:3.
657 See, e.g., Mabey Hearing Testimony, Jan. 8, 2014, Tr. 15:54'17" ("[Flor this matter we have compromised the
rate to a blended rate not to exceed $600/hr."); id at Tr. 16:04'12" ("I know that through the end of November, and
here we agreed to a melded rate of $600/hr so I'm going to have to use dollars, the amount of hours amounted to
about $95,000 which was then reduced by me to $65,000."); Big Rivers' Response to Item No. 45 of Commission
Staff's First Data Requests, Attachment p. 225 (Haynes and Boone LLP engagement letter detailing discounted
blended rate).
69 Speed Rebuttal Testimony at p. 13:17-19.
'39 1d at p. 14:8-17.
654
6
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1

Commission, they are located near Big Rivers' and the Commission's offices, and they bill at

2 rates commensurate with or lower than other Kentucky firms. 66°
3

Big Rivers relied upon national and specialized counsel only where it was essential to the

4 particular task being performed and reasonable under the circumstances. For example, Big
5 Rivers has used counsel from Orrick, Herrington & Sutcliffe only in a limited capacity to advise
6

it about issues related to Big Rivers' financing transactions—highly specialized subjects on

7

which Orrick has represented, or currently is representing, Big Rivers. 66I Similarly, Big Rivers

8 engaged Haynes Boone solely to advise it on the highly specialized restructuring and bankruptcy
9 issues raised by the Opposing Intervenors. 662 Big Rivers has not used highly-compensated
10 counsel from Hunton & Williams in this case, 663 which has lowered the overall hourly rate for
11

this proceeding. 664

12

Big Rivers has also been diligent about providing invoices for legal and professional

13

services on an ongoing basis. In addition to providing significant cost information in its

14

responses to data requests, Big Rivers files monthly supplements. 665 Thus, all charges for legal

15

fees for this rate case are supported by detailed, unredacted invoices.
Big Rivers also required other professional services for this rate filing. As in the 535

16

17 Rate Case, Big Rivers relied heavily on Catalyst Consulting to assist in the preparation of the

Id at p. 14:8-17.
' I Id at p. 16:2-8.
66°

Id at pp. 14:22-15:2.
Id at p. 15:5-7;
6" See generally 535 Rate Case Order at *29 (recognizing the decrease in the overall hourly rate attributable to the
decrease use of national counsel).
665 Big Rivers' Response to PSC 1-54 (July 12,2013); Big Rivers' First Updated Response to PSC 1-54 (July 24,
2013); Big Rivers' Second Updated Response to PSC 1-54 (August 21,2013); Big Rivers' Third Updated Response
to PSC 1-54 (Sept. 23, 2013); Big Rivers' Fourth Updated Response to PSC 1-54 (Oct. 22,2013); Big Rivers' Fifth
Updated Response to PSC 1-54 (Nov. 26,2013); Big Rivers' Sixth Updated Response to PSC 1-54 (Dec. 23,2013);
Big Rivers' Seventh Updated Response to PSC 1-54 (Jan. 31, 2014).
662

"3
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1

rate filing. 666 As with Big Rivers' legal fees, Catalyst Consulting's hourly rates are reasonable,

2

and all Catalyst Consulting's charges for this rate case are supported by detailed invoices. 667

3

This case has featured a lengthy and comprehensive application process, extensive

4 procedural activity, more than 1,700 data requests (more than 1,900, including the Commission's
5

requests), over 900 pages of testimony and exhibits, and a long three-day evidentiary hearing.

6 As was explained in greater detail by Ms. DeArma M. Speed, Big Rivers' Director Rates and
7 Budgets, all of Big Rivers' rate case expenses are prudent and reasonable under the
8 circumstances. 668 Consistent with the Commission's standard practice, Big Rivers should
9 therefore be permitted "to amortize its rate case expenses over a three-year period and include
10

the annual amortization expense in determining the ... required revenue increase." 669

11

12
13

XVI. Big Riven' Severance Costs Are Fair, Just, and Reasonable and Should Be Included
in Big Riven' Revenue Requirement and Amortized Over 60 Months.

Big Rivers has included in its revenue requirement $8.3 million of severance expenses

14

15 related to the idling of the Wilson Station and the Coleman Station. 67° It should be granted the
16 authority to include in its rates those severance expenses amortized over a sixty-month period. 67I
Speed Rebuttal Testimony at p. 17:5-6.
See supra n. 665.
665 See Speed Rebuttal Testimony at pp. 12:19-18:22.
669 2011 Rate Case Rehearing Order at *3 n.2. Accord 535 Rate Case Order at "27 ("Consistent with the
Commission's normal ratemaking practices, Big Rivers proposed to amortize tits rate case expenses] over three
years.").
" See Big Rivers Response to Item No. 37 of KlUC's First Data Requests, Attachment p. 3. Richert Hearing
Testimony, Jan. 8, 2014, Tr. 12:14'43" ("What we're asking for in our revenue requirements is to be allowed to
amortize the severance cost over 60 months, so we've included 1/5 of the severance costs for Coleman and 1/5 of
the severance costs for Wilson in our revenue requirements.").
691 See Joint Application of Louisville Gas and Electric Company and Kentucky Utilities Company for an Order
Approving Proposed Deferred Debits and Declaring the Amortization of the Deferred Debits to be Included in
Earnings Sharing Mechanism Calculations, Order, P.S.C. Case No. 2001-00169 (Dec. 3, 2001) (permitting a five
year amortization period for "VDT" workforce reduction costs); The Application of East Kentucky Power
Cooperative, Inc. for an Order Approving Accounting Practices to Establish a Regulatory Asset Related to Certain
Replacement Power costs Resulting from Generation Forced Outages, Order, P.S.C. Case No. 2008-00436, *4 (Dec.
23, 2008) (indicating that extraordinary or nonrecurring expense that over time will result in a savings that fully
offsets the cost should be recovered over a five-year period).
666
669
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In 2013, Big Rivers accrued $3.7 million of Wilson Station severance costs and $4.6

1

2 million of Coleman Station severance costs. 672 When calculating those costs, Big Rivers
3 accounted for a number of factors, including the age and union status of employees, employee
4 base pay, and latest known net-premium rate for employees' insurance coverage. 673 As
5

explained in the Direct Testimony of James V. Haner, Big Rivers' calculation of its severance

6 costs is reasonable and should be accepted.
For ratemaking purposes, Big Rivers' budget amortizes those costs over 60 months

7

8 beginning in February 2014.674 KIUC argues that amortization should be denied because Big
9 Rivers withdrew the 535 Rate Case request to accrue severance costs in a regulatory asset. 675
10 However, K1UC provides no support for this argument. Commission precedent is replete with
11

instances in which the Commission allowed amortization of costs without an explicit finding that

12 a regulatory asset is needed. 676 Accordingly, the Commission should grant Big Rivers the
13

authority to include its severance costs, on an amortized basis, in its rates.

14

Direct Testimony of James V. Haner, Application Tab 68, p.9:1-2 (June 28, 2013) ("Haner Direct Testimony");
Big Rivers Response to Item No. 37 of KIUC's First Data Requests, Attachment p. 3; Williams Direct Testimony at
p. 14:10-16; Amended Direct Testimony of Jeffrey R. Williams (Aug. 23, 2013), p. 14:16 (correcting amortization
of severance costs related to the Wilson Station to $76,667.00 per month); Richert Rebuttal Testimony at p. 5:14-21.
673 See Haner Direct Testimony at p. 9:5-22. See also id, Exhibit Haner-2.
671 Id .
at p 14:10-13; Big Rivers Response to Item No. 37 of MC's First Data Requests, Attachment p. 3. This
includes amortization of severance costs related to the Wilson Station layup associated with Case No. 2012-00535.
See Williams Direct Testimony at p. 14:14-16.
6" Hearing Testimony of Lane Kollen, Jan. 9, 2014, Tr. 19:10'56" ("Kollen Hearing Testimony"). See also Richert
Rebuttal Testimony at p.5:18-20.
672

See, e.g., In the Matter of Application of Center Ridge Water District, Inc., for an Adjustment of Rates Pursuant
to the Alternative Rate Filing Procedure for Small Utilities, P.S.C. Case No. 2010-00397, Order of Aug. 11, 2011,
676

13-14 (approving amortization of water testing for periods of three and five years without establishing a regulatory
asset); In the Matter of Application of Farmdale Dev't Corp. for an Adjustment in Rates Pursuant to the Alternative
Rate Filing Procedure for Small Utilities, P.S.C. Case No. 2007-00436, Order of May 5, 2008 (noting amortization
of expense to survey manholes); 535 Rate Case Order at *29-30 (approving amortization of rate case expenses
already accrued).
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XVII. Big Rivers' Proposed Pro Forma Adjustments to the Calculation of Its Revenue
Reauirement Produce Fair, Just, and Reasonable Rates.

3

Pursuant to the Commission's regulations, "the financial data for the forecasted period

4 shall be presented in the form of pro forma adjustments to the base period." 677 These
5 adjustments have been properly limited to the twelve months immediately following the
6

suspension period.678 For the reasons described below, Big Rivers' pro forma adjustments to the

7 calculation of its revenue requirement produce fair, just, and reasonable rates and should be
8 accepted by the Commission.
9
10

A.

The Adjustments Made to Account for Revenues and Expenses Addressed in
the 535 Rate Case Produce Fair, Just, and Reasonable Rates.

11

Big Rivers submitted its application for a rate adjustment in this proceeding on June 28,

12 2013, using the rates it proposed in the 535 Rate Case as the "starting point." 679 At that time, the
13 Commission had not yet issued a decision regarding Big Riven' Application in the 535 Rate
14 Case. Consequently, Big Rivers acknowledged that it would need to adjust the rates it proposed
15 in this proceeding if the Commission established base rates different from the rates proposed by
16

Big Rivers.680

17
18

On October 29, 2013, the Commission issued its Order in the 535 Rate Case, granting
Big Rivers a base rate increase of $54,227,241. 681 In an updated response to PSC 3-1, and as a

19 result of the 535 Rate Case Order, Big Riven filed new versions of nine separate exhibits and
20

revised its proposed rates. 682 Big Rivers later revised those exhibits and its proposed rates

8071CAR 5:001(16X11Xa).
See 807 ICAR 5:001(16X11)(b).
6" Wolfram Direct Testimony at pp. 35:22-36:1.
6 " Id at pp. 35:20-36:1.
651 535 Rate Case Order at "2.
652 Wolfram Rebuttal Testimony at pp. 34:15-35:1; Updated Response to Item No. 1 of Commission Staffs Third
Data Requests (Nov. 12, 2013).
6"

625
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1

slightly when it filed its rebuttal testimony to reflect items not accounted for in the updated

2

response to PSC 3-1.683

3

First, Big Rivers removed from its revenue requirement in this case depreciation

4 expenses of $6,466,191 associated with the Coleman Station. 684 Second, Big Rivers removed
5 from its revenue requirement in this case $450,000 of labor expenses associated with 2014 pay
6 increases for non-bargaining employees. 685 Third, Big Rivers included in the revenue
7 requirement in this case the difference between the 535 Rate Case rate case costs approved by
8 the Commission in the 535 Rate Case Order and the amount Big Rivers originally included in the
9

test period in this filing. 686 This resulted in the addition of $16,331 in amortized expenses. 687

10

As a result of these filings, Big Rivers has appropriately adjusted for all revenue

11

requirement changes necessitated by the 535 Rate Case Order. These adjustments to remove

12 revenues and expenses addressed in the 535 Rate Case Order produce fair, just, and reasonable
13 rates and should be accepted by the Commission.
14
15

B.

The Adjustments Made to Account for Revenues and Expenses Addressed in
Case No. 2013-00221 Produce Fair, Just, and Reasonable Rates.

16

When Big Rivers filed its Application for a rate adjustment in this case on June 28, 2013,

17 the Commission had not yet issued a final order regarding the Century Hawesville Smelter
18 Transaction submitted for Commission approval in Case No. 2013-00221. The Commission
19 approved this transaction by order dated August 14, 2013, and the transaction was subsequently
20 executed and became effective on August 20, 2013. Consequently, Big Rivers proposes

883
684

See Wolfram Rebuttal Testimony at p. 33:4-5.
Id at p.32:18; see 535 Rate Case Order at *33. The value used differs slightly from that in the 535 Rate Case

Order because the test period in this case differs from that in Case No. 2012-00535.
" Wolfram Rebuttal Testimony at p. 32:22-23; see 535 Rate Case Order at *23. The value used differs slightly
from that in the 535 Rate Case Order because the test period in this case differs from that in Case No. 2012-00535.
686 Wolfram Rebuttal Testimony at p. 33:7-10; 535 Rate Case Order at *30.
687 This only relates to the on-going amortization of Case No. 2012-00535 costs; no changes are required for the
proposed amortization of the rate case costs related to the instant proceeding.
6
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1

adjustments to reduce the revenue requirement for items that were previously included in the

2 revenue requirement, but for which Big Rivers now expects to be reimbursed as a result of the
3 Commission's approval of the Century Hawesville Smelter Transaction. Accordingly, Big
4 Rivers has removed from the test period revenue requirement the portion of the ACES expenses,
5 NERC dues, National Renewables Cooperative dues, the PSC Assessment, SERC dues, and the
6 portion of the Coleman Station's property taxes and insurance attributable to the Hawesville
7 Smelter that were included in the test period revenue requirement but for which Big Rivers will
8 be reimbursed by Century. 688
9

Big Rivers has appropriately adjusted for all rate base changes introduced by the

10 Hawesville Smelter Transaction. Thus, the adjustments to remove revenues and expenses
11

addressed in the Case No. 2013-00221 produce fair, just, and reasonable rates and should be

12 accepted by the Commission. A similar adjustment for reimbursements Big Rivers will receive
13

from Century related to the Sebree Smelter is addressed in Section IX.

14
15
16
17

C.

The Adjustments Made to Account for Fuel Cost Expenses and Revenues
Included in the Fuel Adjustment Clause, to Remove the Environmental
Surcharge, and to Remove Non-FAC PPA Revenues Produce Fair, Just, and
Reasonable Rates.

18

Consistent with standard Commission practice of eliminating the revenues and expenses

19 associated with full-recovery cost trackers, 689 Big Rivers has made adjustments to remove all
20 revenues and expenses that are addressed in various other rate mechanisms. 696 Specifically, Big
21 Rivers has made adjustments to remove fuel expenses and revenues addressed by the FAC rate

Wolfram Rebuttal Testimony at p.33:18-22; Berry Rebuttal Testimony, Exhibit Deny Rebuttal-6.
Wolfram Direct Testimony at p. 12:14-16.
690 M at p. 11:21-22.
618

689
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1 mechanism, to remove the environmental surcharge, and to remove non-FAC PPA revenues. 69I
2 No party has disputed these adjustments.
3

The revenue and expense values associated with the FAC mechanism adjustment are

4

identical because Big Rivers based its application on a fully forecasted test year and assumes

5 perfect rate treatment for the FAC rate mechanism. 692 Because these adjustments account only
6 for revenues and expenses accounted for in the separate FAC rate mechanism, they produce fair,
7 just, and reasonable rates and should be accepted by the Commission.
8

Big Rivers similarly has projected zero net impact to its fully forecasted rates from the

9 environmental surcharge. Since 2009, the Commission has allowed Big Rivers the authority to
10 collect an "Environmental Surcharge." 693 Because that surcharge "provides for full recovery of
11

approved environmental costs that qualify for the surcharge," Big Rivers properly made an

12 adjustment "to eliminate ES revenues and expenses during the test year." 694 Accordingly, these
13 adjustments produce fair, just, and reasonable rates and should be accepted by the Commission.
For the same reason, Big Rivers made an adjustment to eliminate from its proposed base

14

15 rates any projected revenues and expenses associated with the Non-FAC PPA. As with the
16 Environmental Surcharge, the Commission has permitted Big Rivers to recover Non-FAC fuel
17 recovery costs through a full-recovery cost tracker. 695 Therefore, "an adjustment was made to

691

692

Wolfram Direct Testimony at pp. 12:3-13:3; see id, Exhibit Wolfram-2.
/d at p. 12:8-10. See also Wolfram Rebuttal Testimony, Exhibit Wolfram 2.2, p. 2, Reference Schedule 1.01.

See, e.g , In the Matter of An Examination by The Public Service Commission of The Environmental Surcharge
Mechanism of Big Rivers Electric Corporation For The Six-Month Billing Periods Ending January 31, 2012 and
July 31, 2012 and The Pass Through Mechanism of Its Three Member Distribution Cooperatives, Order, P.S.C.
693

Case No. 2012-00534, *1 n.1 (May 6, 2013).
Wolfram Direct Testimony at p. 12:14-17. See also Wolfram Rebuttal Testimony, Exhibit Wolfram-2.2, p. 3,
Reference Schedule 1.02; Big Rivers' Response to Item No. 7 of Commission Staff's Third Data Requests.
695 See Wolfram Direct Testimony at p. 16:5-7; 2011 Rate Case Order at *51 (describing Big Rivers' Non-FAC EPA
recovery mechanisms for smelter and non-smelter customers).
694
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I eliminate Non-FAC PPA revenues and expenses during the test year." 696 This adjustment
2 produces fair, just, and reasonable rates and should be approved by the Commission.
3

D.

4

Big Rivers made additional adjustments to remove certain expenses that are not

5
6

The Adjustments to Remove Certain Revenues and Expenses Consistent with
Commission Practice Produce Fair, Just, and Reasonable Rates.

"includable in a gas or electric utility's cost of service for rate-making purposes" pursuant to 807

7 ICAR 5:016 and Commission precedent. First, Big Rivers adjusted its operating expenses to
8 remove $55,756 in promotional advertising expenses. 697 Second, Big Rivers adjusted its
9

expenses to exclude $71,023 in political lobbying expenses, including the "costs for an outside

10

firm," "the portions of Big Rivers' internal expenses related to lobbying," and "the portion of

11

National Rural Electric Cooperative Association ("NRECA") dues that NRECA specifies on its

12

invoices as lobbying-related." 698 Third, Big Rivers adjusted its operating expenses to remove

13 $144,568 in annual economic development payments to its Members. 6" Fourth, Big Rivers
14

adjusted its operating expenses to eliminate $63,328 in donations expenses." ) Fifth, Big Rivers

15 adjusted its operating expenses to eliminate $132,766 in Touchstone Energy dues."' No party
16 has disputed these adjustments. These adjustments, which are consistent with standard
17

Commission practice, result in rates that are fair, just, and reasonable rates and should be

18 approved by the Commission.

Wolfram Direct Testimony at p. 13:2-3. See also Wolfram Rebuttal Testimony, Exhibit Wolfram 2.2 at p. 4,
Reference Schedule 1.03.
697 Wolfram Direct Testimony at p. 13:6-7; Wolfram Rebuttal Testimony, Exhibit Wolfram-2.2, p. 5, Reference
Schedule 1.04.
6" Wolfram Direct Testimony at p. 13:10-15; Wolfram Rebuttal Testimony, Exhibit Wolfram-2.2, p. 6, Reference
Schedule 1.05.
699 Wolfram Direct Testimony at p. 13:18-21; Wolfram Rebuttal Testimony, Exhibit Wolfram-2.2, p. 7, Reference
Schedule 1.06.
766 Wolfram Direct Testimony at p. 14:1-2; Wolfram Rebuttal Testimony, Exhibit Wolfram-2.2, p. 8, Reference
Schedule 1.07.
701 Wolfram Direct Testimony at p. 14:5-7; Wolfram Rebuttal Testimony, Exhibit Wolfram-2.2, p. 9, Reference
Schedule 1.08.
•96

121

I
2

E.

The Adjustment to Account for the Revenue Credits That Correspond to the
Smelter Surcharge Payments Produces Fair, Just, and Reasonable Rates.

3

Big Rivers made an adjustment to account for the revenue credit provided to the Rurals

4 and Large Industrials by virtue of Section 4.11 of the now-terminated Smelter Agreements. 707
5 Because the Smelters will no longer pay the surcharge as a result of their terminations of the
6 Smelter Agreements, the pass-through of those funds to the Rural and Large Industrial customer
7

classes will cease. 703 The Sebree Smelter will provide the surcharge up to and including the

8

service month of January 2014; but the surcredit, which is applied after the surcharge is

9

collected, will cease in 2015. 7" Because both will be eliminated as a result of the termination of

10 the Smelter Agreements, and in order to satisfy the matching principle, neither the surcharge
11 amounts nor the surcredit amounts should remain in the test period revenue requirement!" The
12 adjustment to remove the nonrecurring Smelter surcredit amounts thus produces fair, just, and
13 reasonable rates and should be approved by the Commission.
The Adjustment to Eliminate Certain Non-Recurring Labor Expenses at the
Coleman Station Produces Fair, Just, and Reasonable Rates.

14
15

F.

16

Big Rivers proposes an adjustment to eliminate certain expenses associated with the

17

anticipated lay-up of the Coleman Station. 7" The adjustment was calculated to eliminate the

18 burdened labor expenses for the Coleman plant and plant-related staff included in the 2014
19 forecast in February, March, and April when the anticipated lay-up is to occur. 707 The burdened
20 labor expenses for the affected departments were scaled by the ratio of "pre-lay-up" headcount to
21

"post-lay-up" headcount in order to adjust the plant-related burdened labor in total to a

7°2
703

Wolfram Direct Testimony at p. 14:10-12.
!d at p. 14:14-16.

7°4 1d at p. 14-16-19.
"s Big Rivers' Response to Item No. 4 of Commission Staff's Third Data Requests.
706 Wolfram Direct Testimony at p. 15:14-16.
707 Wolfram Rebuttal Testimony, Exhibit Wolfram-2.2, p. II, Reference Schedule 1.10.
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1

representative level on a forecasted, prospective basis. 7" Because these costs are non-recurring

2 from a ratemaking standpoint, they should be excluded from the revenue requirement.
3

Accordingly, Big Rivers' adjustment to eliminate these non-recurring expenses produces fair,

4 just, and reasonable rates and should be approved by the Commission.
5
6

G.

7

Big Rivers proposed an adjustment to normalize annual expenses for certain outside

8

The Adjustments Normalizing Annual Expenses for Outside Professional
Services Produce Fair, Just, and Reasonable Rates.

professional services. 7"
Big Rivers normalizes expenses incurred for three different initiatives that require the use

9
10

of outside professional services into a single adjustment. 71° First, Big Rivers budgets $445,000

11

to prepare an IRP every three years!" Due to timing issues, $60,000 is included in the test

12 period, while the remaining costs for the upcoming IRP were budgeted to be incurred prior to the
13

test period. 712 This adjustment normalizes the full cost for the professional services related to the

14 IRP over three years!"
15
16

Second, Big Rivers prepares a load forecast every two years for which it budgets
$65,000.714 Due to timing issues, only $17,240 for the load forecast is included in the test

17 period!" The proposed adjustment normalizes the full cost for the professional services related
18 to the load forecast over two years. 7I6

Wolfram Direct Testimony at pp. 15:21-16:2.
Wolfram Rebuttal Testimony, Exhibit Wolfram-2.2, p. 12, Reference Schedule 1.11.
7113 Wolfram Direct Testimony at p. 17:10-11.
711 1d at p. 16:18-19.
712 1d at p. 16:20-21.
717 Id at p. 16:21-23.
714 /d at p. 17:1-2.
715 1d at p. 17:2-3.
716 !d. at p. 17:34.
"'
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1
2

Finally, from time to time, Big Rivers initiates a Transient Stability Study for
transmission system reliability purposes. 7I7 Big Riven budgeted $30,000 for this initiative in the

3 test period!" Because this study is undertaken only as system conditions warrant, and there is
4 no set periodicity for this study, the proposed adjustment removes this cost from the revenue
5

requirement. 719

6

No party has disputed this adjustment. This adjustment produces fair, just, and

7 reasonable rates and it should be approved by the Commission.
8
9

H.

10

The Adjustments to the Revenue Requirements to Account for Demand Side
Management Programs Produce Fair, Just, and Reasonable Rates.

Big Riven proposes an adjustment to ensure that expenses of $1 million for Demand Side

11 Management ("DSM") and energy efficiency programs are included in the revenue requirement
12

and allocated only to the Rural rate class. 720

13

Big Rivers sought and was granted a $1 million pro forma adjustment for its DSM

14 programs in the 2011 Rate Case, 72I and it currently offers twelve DSM programs to Rural
15

customers. 722 In 2013, Big Rivers budgeted over $1.3 million on its DSM programs. 723

16 Consistent with the Commission's findings in the 2011 Rate Case, the proposed rates assign all
17 of the DSM expenses to the Rural rate class. 724
This adjustment removes the amounts that exceed $1 million from the test period revenue

18

19 requirement because these amounts are non-recurring. 725 No party has disputed this adjustment.

M at p. 17:5-6.
M at p. 17:7.
71 L1 at p. 17:6-9.
77° Id at p. 17:14-16; Wolfram Rebuttal Testimony, Exhibit Wolfram-2.2, p. 13, Reference Schedule 1.12.
771 2011 Rate Order at *22.
m80 Direct Testimony at pp. 9:6-12:3
717

7111

See Tariff Filing of Big Rivers Electric Corporation to Revise and Implement Demand-Side Management
Programs, Order, P.S.C. Case No. 2013-00099 (June 6, 2013).
777

774
777

Wolfram Direct Testimony at p. 37:6-8.
Id. at p. 18:2-4.
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1 The adjustment produces fair, just, and reasonable rates and should be approved by the
2 Commission.
3
4
5

1.

6

Big Rivers proposes an adjustment that removes the nonrecurring non-labor costs in the

7

The Adjustment to Recover Certain Nonrecurring, Non-Labor Expenses
Related to the Coleman Plant Layup, Amortized Over 60 Months, Produces
Fair, Just and Reasonable Rates.

forecast related to the Coleman plant lay-up 726 but includes the amortization of these prudently-

8 incurred costs over 60 months in Big Rivers' revenue requirement. These costs are for materials
9

and outside professional services attributable to preparing the Coleman facilities to idle for an

10 extended period. 727 It is appropriate for the Commission to allow Big Rivers to recover the
11

amortized portion of the non-recurring non-labor expenses related to the Coleman Station layup

12 as an extraordinary expense because such treatment is consistent with the Commission's practice
13

of amortizing prudently-incurred "extraordinary" expenses over a five-year period. This is an

14 expense "which could not have been reasonably anticipated or included in the utility's planning"
15

because the one-time expense of $2,909,526 for these costs in the test period is prudent, material,

16 and could not have been reasonably anticipated by Big Rivers before the Smelter contract
17 termination notice was provided. 728 No party has disputed this adjustment. The adjustment
18 produces fair, just, and reasonable rates and should be approved by the Commission.
19
20
21

J.

The Adjustment to Recover Certain Non-Recurring Costs Related to the
MISO-Administered Annual Resource Adequacy Auction, Amortized Over
60 Months, Produces Fair, Just and Reasonable Rates.

22

Big Rivers proposes an adjustment that removes certain nonrecurring costs related to the

23 MISO-administered Annual Resource Adequacy Auction associated with the idling of generation

Id at p. 18:7-8; Wolfram Rebuttal Testimony, Exhibit Wolfram-2.2, p. 14, Reference Schedule 1.13.
Wolfram Direct Testimony at p. 8:9.
728 See Id, Exhibit Wolfram-2, Reference Schedule 1.13.
726
721
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1

facilities729 but includes the amortization of these prudently-incurred costs over 60 months in Big

2 Rivers' revenue requirement. MISO requires that generators who idle resources within the
3 resource adequacy planning year (June-May) replace any capacity which was offered into the
4 annual auction. 730 Because Big Rivers was responsible for covering the load of both Smelters
5 during the time of MISO's annual peak (August 2013), Big Rivers will be required to replace the
6 capacity for any months in which units are idled. m It is appropriate for the Commission to

7

allow Big Rivers to recover the amortized portion of the non-recurring capacity charges as an

8 extraordinary expense because such treatment is consistent with the Commission's practice of
9 amortizing prudently-incurred "extraordinary" expenses over a five-year period. This is an
10 expense "which could not have been reasonably anticipated or included in the utility's planning"
11

because the one-time expense of $510,522 for these costs in the test period is prudent, material,

12 and could not have been reasonably anticipated by Big Rivers before the Smelter contract
13

termination notice was provided. 732 No party has disputed this adjustment. Because the

14 adjustment produces fair, just, and reasonable rates, it should be approved by the Commission.
15
XVIII. The Opposing Intervenors' Proposed Adjustments Are Not Fair, Just, and
Reasonable and Should Be Reiected.

16
17

Big Rivers discusses, above, the disastrous consequences of the Opposing Intervenors'

18

19 positions. The following subsections address the specific adjustments proposed by each
20 Opposing Intervenor, and explain why those proposed adjustments should be rejected.

1d at p. 18:13-14.
Barron Direct Testimony at p. 14:10-12.
731 Id at p. 14:12-15.
732 Big Rivers' Response to Item No. 40(e) of KlUC's Second Data Requests.
727
73°
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1
2

A.

3

Many of the Opposing Intervenors' proposals hinge on unsubstantiated allegations of

Big Rivers' Management Decisions Have Been Reasonable, and the Opposing
Intervenors Have Not Shown Otherwise.

4 poor decision-making, bad faith, or bad character on the part of Big Rivers. 733 As established
5 above, Big Rivers' management has at all times acted in good faith and engaged in reasonable
6

decision-making. 734 Additionally, the law has a long-established presumption that a utility's

7 management decisions are reasonable. The Opposing Intervenors have offered nothing but
8

speculative suspicions in support of their inappropriate accusations. They have not, and cannot,

9 overcome the law's presumption of reasonableness. Consequently, the Opposing Intervenors'
10 proposed adjustments should be rejected.
11

It is a longstanding principle of law that utility linjanagement decisions are presumed to

12 be reasonable."735 As explained by the Commission, title burden of overcoming the
13 presumption of managerial good faith falls on the party challenging it." 736 A decision-maker
14 cannot rely on hindsight to judge management's actions; rather, "[m]anagement must be judged
15 on what was known or should have been known at the time of its decision." 737
Here, as discussed in detail in the subsections below, the Opposing Intervenors have

16
17

uniformly failed to substantiate the allegations that underlie their proposed adjustments, and they

18 have thus failed to meet their burden of proof to overcome the presumption of managerial good

Ostrander Direct Testimony at p. 19:20 (characterizing Big Rivers' forecasting incorrect and improper); Baron
Direct Testimony at p. 10:24 (referring to a Big Rivers proposal as "unreasonable"); Ackerman Direct Testimony at
p. 11:16 (describing Big Riven' methodology as "unreasonable."). See also, e.g., Richert Rebuttal Testimony at p.
24:12-13.
"4 Bailey Rebuttal Testimony at p. 14:18-19. See also, e.g , 535 Rate Case Order at *1 (available generating
capacity "is not the result of any imprudent decisions by Big Riven").
"' West Ohio Gas Co. v. Ohio Pub. UM. Comm 'n, 294 U.S. 63 (1935).
7"

"6

1n the Matter of Proposed Adjustment of the Wholesale Water Service Rates of the City of Pikeville, Kentucky,

Order, P.S.C. Case No. 2002-00022, •15-I6 (Oct. 18, 2002) (finding that utility's decisions were reasonable despite
certain "concerns" of the Commission).
/d at *15 (internal citations omitted).
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1

faith. Moreover, as set forth throughout the brief above, Big Rivers' decisions were reasonable

2 and well-supported.
3

For these reasons, the Commission should reject all of the Opposing Intervenors'

4 proposals based on unsubstantiated allegations of bad faith and poor decision-making.
The Opposing Intervenors Make the Same Basic Proposals the Commission
Rejected in the 535 Rate Case.

5
6

B.

7

The Opposing Intervenors in this proceeding present a number of proposals that largely

8 echo the approaches they took in the 535 Rate Case. 738 The Commission should reject these
9 proposals for the same reasons it rejected them in the 535 Rate Case Order.
10

The Attorney General proposes removing the entire revenue deficiency calculated by Big

11

Rivers, a position that Commission rejected in the 535 Rate Case. 739 The Attorney General also

12 proposes authorizing a 1.10 TIER, 14° which the Commission also rejected in the 535 Rate
13

Case.741 Consequently, the Commission should reject the Attorney General's proposals.
K1UC explicitly admits it is proposing essentially the same plan the Commission rejected

14

15 in the 535 Rate Case. Mr. Kollen argues that "the Commission should adopt the KIUC Rate Plan
16 proposed in the Century rate case and that ! propose again in this case, modified only to include
17

certain 'reasonable increase[s].'" 742 Similarly, Sierra Club continues to offer proposals in line

18 with the narrow set of special interests advanced by the organization 743 and which would have
19 functionally the same effects as its recommendations in the 535 Rate Case, as well as the KIUC's
20 and Attorney General's recommendations in this case. 744

Richert Rebuttal Testimony at p. 28:14-15; Id at pp. 32:23-33:2.
See 535 Rate Case Order at '2 ("[T]he Commission is granting Big Riven a base rate increase of $54,227,241").
74° Ostrander Direct Testimony at pp. 7:4-9:15.
741 535 Rate Case Order at *41-42. See also Richert Rebuttal Testimony at p.33:5-8.
742 Kollen Direct Testimony at p. 10:4-7.
243 Richert Direct Testimony at p.35:16-17 ("[The Sierra Club's] position is consistent with Sierra Club's political
opposition to fossil fuel-fired power plants.").
Richert Rebuttal Testimony at p.26:20-21.
734

ns
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1

In short, the Opposing Intervenors have not raised any arguments or shown any evidence

2 that demonstrates that the Commission was incorrect in previously rejecting these proposals. As
3 set forth in Section IX above, the Opposing Intervenors' recommendations turn a blind eye to the
4 economic reality that Big Rivers faces and would require Big Rivers to expend still more
5

resources to prosecute a case for additional rate relief or seek bankruptcy protection. In the 535

6 Rate Case, the Commission properly rejected the same basic proposals that the Opposing
7 Intervenors advance in this proceeding, and the Commission would be correct to do so again.
8
9

C.

Suggestions that Big Rivers should be required to retire generation assets or sell them at a

10
11

The Commission Should Reject Proposals to Retire Generation Assets or to
Force Sale Below Book Value as Imprudent and Wasteful.

price below book value are misguided and should be rejected. Retiring a plant or selling a plant

12 at "fire sale" prices is tantamount to throwing away the valuable assets that undergird the
13

feasibility of Big Rivers' Mitigation Plan!" This approach would undermine the equity

14 necessary for Big Rivers to access the capital market!" It would also constitute permanent
15

waste, because the plants would be unlikely to ever be rebuilt!'"
There are numerous flaws in the suggestion that Big Rivers retire or sell its generating

16

17 assets at less than book value!" First, retirement or a sale at rock-bottom prices "would reduce
18

Members' equity and the collateral that those plants provide." 7" It is vitally important for Big

19

Rivers to maintain its equity, especially now that all three of its credit ratings are below

See Section VIII.A.
Richert Rebuttal Testimony at pp. 34:22-35:1, 35:17-20. Bailey Hearing Testimony, Jan. 7, 2014, Tr. 16:58'52".
747 See Bailey Rebuttal Testimony at p. 4:14-15 ("Electric generation plants are extremely expensive, and they take a
long time to construct."). Additionally, Big Rivers would first be required to engage in the lengthy and expensive
process of seeking regulatory approval from state and federal authorities.
148 Ackerman Direct Testimony at p. 5:28-29.
749 Berry Rebuttal Testimony at p.29:20-21; see also Richert Rebuttal Testimony at p.35:17-20; Bailey Hearing
Testimony, Jan. 7, 2014, 15:37'42" ("However, if [the Wilson and Coleman Stations] were to be sold significantly
below book value, it would be an earnings hit which would obviously affect our TIER and MFIR, and also a balance
sheet hit, where our equity could become such that we may not be able to continue to attract capital.").
745
7"
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investment grade, because Big Rivers' equity is one of the few remaining positives recognized

2

by the credit agencies. 75°

3

Second, by retiring a plant or selling below book value, Big Rivers would still be forced

4 to pay the remaining principal and interest expense attributable to the financing that was needed
5

to construct it; and yet, it would be unable to enjoy the benefits of that plant in support of its

6

Mitigation Plan.751

7

Third, once either Coleman or Wilson is sold, it becomes factored into the calculation of

8

Bondable Additions available for the issuance of additional Obligations and certain other actions

9 under the Indenture. Because of the net book value of Wilson Station and Coleman Station as of
10 December 31, 2008, as compared to possible sales prices of those assets under current market
11

conditions, it is possible that all of Big Rivers' Bondable Additions would be wiped out, which

12 would leave Big Rivers no room to borrow additional finds under the Indenture.
13

Finally, retirement or sale of the plants at less than net book value would eliminate the

14 expected benefits of Big Rivers' Mitigation Plan, in which Big Rivers has already sunk
15

significant costs, without any counterbalancing benefit. The Mitigation Plan was developed as

16 an extension of the measures Big Rivers undertook to mitigate the risks of the Unwind
17 Transaction approved by the Commission, including the transmission system upgrades designed
18

to increase Big Rivers' ability to export energy "in the event the smelters terminate their

19 prospective service contracts with Big Rivers
20

.

." 752

A forced sale or retirement would

dramatically decrease Big Rivers' available capacity, reducing its ability to mitigate the effects

Richert Rebuttal Testimony at p.35:20-36:3. See also Bailey Hearing Testimony, Jan. 7, 2014, Tr. 13:38'56"
(citing negative financial consequences of selling assets below book value); Mabey Hearing Testimony, Jan. 8,
2014, Ti. 15:37'18" ("[I]f you eliminate from the rate base something well below book value, these assets, then I
think then everyone would understand that the Commission could not guarantee the repayment ....").
"'Bailey Hearing Testimony, Jan. 7, 2014, Ti. 14:48'16".
732 2007 CPCN Order at •I0 (emphasis added).
7"
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1

of the Smelters' contract terminations, as well as its ability to reduce the rate adjustments from

2 this case and the 535 Rate Case.
3

In addition to these substantive problems, there is no evidence that Big Rivers' creditors

4 would give the approvals necessary for Big Rivers' to sell the Stations at the amounts proposed
5 by the Opposing Intervenors. The RUS Loan Contract and the Big Rivers Indenture both place
6 constraints on the sale by Big Rivers of either the Coleman or Wilson generating station.
The RUS Loan Contract offers alternate paths for RUS scrutiny of a major Big Rivers

7

8 asset sale. The RUS Loan Contract provides that Big Rivers will not, without complying with
9

certain requirements, "sell, convey, transfer, ... or otherwise dispose of ... Capital Assets ... or

10

request the release of or release any Capital Assets from the lien of the Indenture. . . except in

11

compliance with all applicable RUS Regulations, including, without limitation, RUS Bulletin

12

1717M-2 [the "Bulletin"], . .

13

following requirements, among others: (i) the selling price shall not be less than the fair market

." 753

Section 3 of the Bulletin requires all sales to meet the

14 value of the capital asset; (ii) the sale must be in the best interests of the mortgagees (RUS and
15

other secured lenders); and (iii) unless the seller, as an existing RUS borrower, is dissolved, its

16

electric system after the sale will constitute a satisfactory operating unit and the sale will not

17 jeopardize the repayment of the seller's RUS and other loans.
18

Although there are instances in which RUS would not need to approve a sale in which a

19

lien release is required, that can only be the case on the condition that, among other things, "the

20 aggregate value of assets sold, leased or transferred in any 12-month period is. . . no more than
21

$5 million for power supply borrowers." 754 Here, the value of a sale of either the Coleman or

753
754

See RUS Loan Contract, Sections 5.3, 8.1.
See Bulletin, Section 4a( I ).
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1

Wilson Stations would be in excess of the $5 million threshold, and RUS approval for the sale

2 would be required under the Bulletin.
3

If Big Rivers alternately proceeds under Section 8.1 of the RUS Loan Contract, it must

4 give notice to RUS of the transaction together with drafts of any documents to effectuate the
5 transaction. RUS then has 60 days to give Big Rivers notice that it cannot complete the sale
6 without express RUS approval. The Section 8.1 procedure presents a potential "chicken-and7 egg" dilemma in which a possible buyer is unwilling to undertake the effort and expense to
8

negotiate a transaction and all of the transaction documents with no indication if RUS will allow

9 the transaction, but RUS cannot make a decision without knowing the details of the transaction,
10 and perhaps seeing substantially complete transaction documents. If RUS approval is required,
11

Big Rivers would work diligently with RUS, but it cannot predict whether RUS would give its

12 approval, the factors that may be considered for purposes of such approval, or the time frame for
13

reaching any such decision. The entire process would be further complicated by: (i) Big Rivers'

14 failure to have maintained two investment grade credit ratings as required by Section 4.23 of the
15 RUS Loan Contract; and (ii) the fact that the sale was being forced by Commission action at the
16
17

urging of intervenors, signaling a loss of regulatory support.
Big Rivers would have no control over how long this process might take and the nature of

18 any RUS requirements for the sale to proceed.
19

In addition, both the Coleman and Wilson Stations are subject to the lien of the Indenture

20 and must be released from the lien of the Indenture in order to be sold. Section 5.2 of the
21

Indenture permits releases of property only if its requirements are met. These requirements

22

include a resolution of the Board of Big Rivers and an Officers' Certificate (the "Release
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Certificate") which would include certain findings by an Independent Engineer and other

2 findings by an Independent Engineer or an Independent Appraiser.
3

In the Release Certificate, the Independent Engineer will be required to make a finding

4

that ". . . such release is desirable in the conduct of the business and such property is not

5 reasonably necessary in the conduct of the business of the Company." The Certificate also needs
6 to contain statements made by Officers of Big Rivers that no Event of Default under the
7 Indenture exists and the proposed release will not impair the security for the Indenture, a
8 statement that could be problematic at that time. The Independent Engineer or Appraiser is
9 required to certify the fair value of the property to be released and that the proposed release will
10 not impair the security under the Indenture.
11

12

For these reasons, it would be imprudent, difficult, and wasteful for Big Rivers to dispose
of physical plant in a forced liquidation and lose the benefits those generating assets provide to

13 Big Rivers' Members, western Kentucky, and the Commonwealth. Furthermore, the proposed
14

fire sales likely would not even meet the basic requirements necessary for the approval of Big

15

Rivers' creditors. Instead of pursuing the destruction of valuable assets, the Commission should

16 grant Big Rivers' proposed rate relief and enable Big Rivers to temporarily idle a plant, maintain
17

its value, and preserve its ability to benefit Big Rivers' Members, their retail customers, and,

18 indeed, the entire Commonwealth long into the future.
19
20
21
22
23

D.

The Commission Should Reject the Attorney General's Proposals.

1.

The Commission should reject proposed adjustment OAG-1•DB,
removing lost margins due to the impact of the Sebree Smelter
termination.

The Attorney General proposes removing the full amount of Big Rivers' revenue

24 requirement to "remove the impact of 'lost margins' from the departure" of the Sebree Smelter
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from Big Rivers' system. 755 This adjustment is functionally identical to the adjustment proposed

2 by the Attorney General in the 535 Rate Case to remove the lost margins forecasted to result
3 from the Hawesville Smelter contract termination. 756 The Commission rejected this proposed
4 adjustment in the 535 Rate Case, and it should do so again in this proceeding. The Attorney
5

General's proposal is premised on a gross mischaracterization of the Unwind Transaction, and it

6 would lead directly to the disastrous financial consequences described in Section IX.
7

The Attorney General apparently intends this adjustment to be punitive. According to

8 Attorney General witness David Brevitz, the fact that the Unwind Transaction was a "bargained9 for exchange" means that under no circumstances should any class of retail customers pay any
10 costs that were once paid by the Sebree Smelter. 757 This argument inaccurately frames the
11

Unwind Transaction as a guarantee against future rate adjustments to respond to a smelter

12

closure. Mr. Brevitz completely ignores the fact that the Sebree Smelter terminated its contract

13 pursuant to the very agreements approved by the Commission as part of that "bargained-for
14 exchange." Big Rivers, its Members, and the Members' retail customers should not be punished
15

for the Sebree Smelter's unilateral contract termination.

16

Moreover, as set forth in Section IV.A, all stakeholders, including the Commission,

17 recognized that the Unwind Transaction could not guarantee that the Smelters would stay on Big
18 Rivers' system forever. Although Big Rivers took appropriate measures to help protect its
19 Members from the consequences of a possible smelter closure, neither Big Rivers nor the
20 Commission could guarantee that Big Rivers' Members would be completely insulated from all

Brevitz Direct Testimony at p.45:11-14; see Ostrander Direct Testimony, Exhibit BC0-2, Schedule A-2.
See 535 Rate Case Order at 94 ("[The Attorney General] recommended that Big Riven be granted none of the
$63 million increase" related to the Hawesville Smelter termination.)
757 Brevitz Direct Testimony at 45:4-8.
755
7"
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1

financial consequences of such a closure. 758 The termination of the 2009 Smelter Agreements

2 was recognized and accepted by the Commission and the stakeholders as a possible risk at the
3 time of the Unwind Transaction. The proper course forward now is to respond in the best
4 interests of Big Rivers' Members in the manner contemplated for years: 759 through the
5
6

implementation of what evolved into Big Rivers' Mitigation Plan.
Furthermore, the Attorney General does not suggest how Big Rivers could possibly

7 survive with a $0 revenue increase, nor, as discussed in Section IX above, does the Attorney
8 General establish any reasonable basis for believing that Big Rivers' bankruptcy is in anyone's
9 best interests. In fact, the Attorney General did not even evaluate the potential consequences of a
10

Big Rivers bankruptcy. 769 Its proposal would only result in unconstitutionally confiscatory rates

11

designed to intentionally undermine Big Rivers' financial integrity.

12

Finally, the Attorney General rehashes the same "known and measurable" and "used and

13 usefir arguments it made with respect to this same basic adjustment in the 535 Rate Case. Mr.
14 Ostrander once again argues that the adjustment should be granted because the revenue
15 deficiency is not "known and measurable," 761 while Mr. Brevitz again alleges that generating
16 facilities are no longer "used and useful." 767 The Commission should again reject this
17 adjustment for the same reasons it did in the 535 Rate Case.

"' See Unwind Order at •I5 ("[1]t would not be possible to guarantee the future financial health of the Smelters");
Id. at '18 ("While the Commission cannot predict the future economic viability of the Smelters, the power prices set
forth in the new service agreements should provide a reasonable opportunity for the Smelters to continue operating
in Kentucky for the long term and to preserve the Jobs and tax base which support the economy of western
Kentucky.")
266 As discussed in Section 1V.A, Big Rivers' Mitigation Plan had its origins in the Unwind Transaction, which
required Big Riven' to upgrade its transmission system to allow for the export of available capacity.
76° Holloway Hearing Testimony, Jan. 9, 2014, Tr. 18:32'27"; Brevitz Hearing Testimony, Jan. 9, 2014, Tr.
18:45'05"; Attorney General's Response to Item No. 35 of Big Rivers' First Data Requests.
761 Ostrander Direct Testimony at p. 27:8-12 ("In the prior rate case 2012-00535, I also took issue with BREC's
'estimated' $63 million impact of its lost margins related to the Century smelter departure.").
762 Brevitz Direct Testimony at p. 45:15-18; 535 Rate Case Order at •14 ("[T]he [Attorney General] claimed the
Wilson Station was not 'used and useful' and that ratepayers should not be burdened with the costs of such a
facility.").
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1

For these reasons, the Attorney General's proposed adjustment does not produce fair,

2 just, and reasonable rates and should be denied.
2.

3
4
5
6

The Commission should reject proposed adjustment OAG-2-DB,
removing expenses related to the idling of the Wilson and Coleman
plants.

In the event the Commission rejects OAG-1-DB, the Attorney General proposes a series

7 of alternative adjustments that achieve the same end. First, the Attorney General proposes an
8 adjustment to "remove the additional incremental expenses related to the idling of both Wilson
9 and Coleman, which consist of depreciation expense, interest expense, property tax, property
10 insurance, and other expenses." 763 This adjustment is inappropriate because, as discussed in
11

Section VII.A, recovery of these costs—including the $21 million associated with Wilson Station

12 depreciation expense—is critical to Big Rivers' financial viability. Furthermore, the Wilson and
13

Coleman Stations were prudently constructed, and contrary to the allegations of Mr. Brevitz, 764

14

they remain used and useful. 765 In the 535 Rate Case Order, the Commission allowed recovery

15 of all fixed costs associated with the Coleman Station except for depreciation expenses, which it
16 directed should be deferred into a regulatory account for consideration at a later date. 766
17

Therefore, it is appropriate to continue including the fixed costs associated with the Wilson and

18

Coleman Stations in Big Rivers' rates. In addition, and for the reasons described in Section VII,

19

it is also appropriate to allow recovery of the Wilson Station depreciation expense.
Accordingly, the Attorney General's proposed adjustment OAG-2-DB does not produce

20
21

fair, just, and reasonable rates, and the Commission should reject it.

Ostrander Direct Testimony at p. 30:5-8; Id, Exhibit BC0-2, Schedule A-3.
Brevitz Direct Testimony at p. 45:18.
763 See Section X.A.
766 See generally 535 Rate Case Order.
763
764
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2

3.

3

The Commission should reject proposed adjustment OAG-3-LH,
increasing transmission revenues in the revenue requirement.

The Attorney General next proposes adjustment OAG-3-L1-1 to include "transmission

4 revenues of $13,248,779 in the revenue requirement," 767 based on its assertion that "Big Rivers
5

failed to include any adjustments for MISO transmission revenues." 768 This assertion and the

6 resulting proposed adjustment are now moot and should be disregarded.
As Big Rivers explained previously, MISO transmission revenues related to the Century

7

8 Hawesville Smelter Transaction and Century Sebree Smelter Transaction were not included in
9 the Application in this proceeding because the contracts were not yet executed and approved, and
10 any attempt to account for these revenues would be inappropriately speculative. 769 Those
11

transactions have now been approved in Case Nos. 2013-00221 and 2013-00413. Accordingly,

12 Big Rivers has proposed in Section XII.F above to use all transmission revenues actually
13 received from both Smelters 779 and apply them to the Economic Reserve fund for the benefit of
14 its Members and their retail customers.
Because MISO transmission revenues are already being addressed in an appropriate

15

16 manner, the Commission should deny this proposed adjustment as moot.
4.

17
18

The Commission should reject proposed adjustment OAG-4-BCO,
reducing forecasted test period payroll expenses.

The Attorney General also proposes an adjustment to remove forecasted test period

19

20 payroll expenses."' This adjustment is based on a number of misunderstandings about how Big
21

Rivers calculated its projected payroll expenses!" Big Rivers' payroll expenses are

Ostrander Direct Testimony at p.30:12.18.
Holloway Direct Testimony at p. 19:13.
769 See Berry Direct Testimony at p. 17:4-7.
770 In the case of the transmission revenues related to the Century Hawesville Smelter, those amounts would be
received only after the SSR status terminates. See Section XII.F.
771 Ostrander Direct Testimony at p. 31:6-10; Id, Exhibit BC0-2, Schedule A-5.
772 See, e.g., Id at p. 32:10-15.
767
766
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1

reasonable?" and it has accurately accounted for all forecasted payroll expenses and provided

2 the requested information and documentation unless unavailable. The Commission should reject
3 proposed adjustment OAG-4-BCO because it does not produce fair, just, and reasonable rates.
4

First, Big Rivers appropriately budgeted the payroll expense in its forecast!" Big Rivers

5 has a thorough budget process for labor which examines pay rates for each position and confirms
6 the number of off-duty hours with payroll!" Management evaluates expected overtime
7 percentages, and headcount and any pay raises are approved by both human resources and senior
8 management!" Additionally, Big Rivers also removed non-recurring costs associated with the
9 idling of Coleman using pro forma adjustments to the revenue requirement in this case!" Mr.
10 Ostrander's misunderstanding stems from the fact that he "fail[ed] to account for the pro forma
11

adjustment removing non-recurring labor/labor overheads from the revenue requirement." 7"

12 Additionally, Mr. Ostrander did not recognize that "Big Rivers' forecast that fewer labor dollars
13

will be capitalized in the test period is reasonable because two facilities will be idled during that

14

time period."7" Big Rivers' payroll expenses "have been diligently calculated, are reasonable

15 and appropriate, and should be relied upon by the Commission." 7"
16

Second, any alleged inaccuracies presented by Mr. Ostrander have been corrected or are

17 based on a misunderstanding of Big Rivers' application. Mr. Ostrander asserts that the first six
18 months of Big Rivers' base period included fewer straight time hours due to positions being
19 vacated and unfilled, and that these hours increased to 651,382 in the second six months of the

See Rebuttal Testimony of Thomas W. Davis, p. 5:3-4 (Dec. 17, 2013) ("Davis Rebuttal Testimony").
"4 1d at p. 4:14-15.
775 Id at p. 5:6-7.
576 Id at p. 5:7-9.
mid at p. 5:12-14.
7" id at p. 4:16-20.
779 Id at p. 5:3-4.
78° Id. at p. 5:15-17.
773
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1

base period. 78I However, "[in its August 29, 2013, update of Tab 50 of its Application, Big

2 Rivers corrected the hours worked during the base period and provided an explanation for the
3

correction. The historical portion of the base period did not include paid time off, so it was not

4 comparable to the other periods on the schedule." 782 (This update occurred nearly two months
5

prior to the filing of Mr. Ostrander's testimony.) Mr. Ostrander also professes to be confused

6 about how the hours set forth in Big Rivers' base period translate to labor dollars. 783 Big Rivers
7 provided still more information on this issue through its post-hearing data request responses!"
8

As Mr. Davis clarified, while the total labor hours (discussed earlier) show labor hours gross of

9 projected open positions, the labor dollars are adjusted down by the amount of any actual savings
10 expected!"
Finally, although the Attorney General continues to assert that Big Rivers has not

11

12 provided all necessary information, it bears noting that Big Rivers responded to over 1,900 data
13

requests, including subparts, and has provided additional information where requested. For

14 example, although the Attorney General asserted in subparts (a) and (b) of AG 2-71 that Big
15

Rivers did not provide certain payroll information allegedly requested in AG 1-239, 786 that

16 earlier data request "only sought information about officer payroll, and Big Rivers provided the
17 requested information with respect to each individual identified as an officer in Big Riven'
18 bylaws or explained why the information was not available." 787 The only new information
19 requested in AG 2-71 was sought in subpart (c), and Big Rivers' response to that subpart

Ostrander Direct Testimony, p. 32:10-15.
Davis Rebuttal Testimony at p. 6:3-6. See also Id. at pp. 6:8-7:5.
2" Ostrander Direct Testimony at p.32:13-15.
2" See Big Rivers' Response to Post-Hearing Request for Information No. 3.
783 Davis Rebuttal Testimony at p.7:10-12.
"Id at p. 8:4-6.
'7 1d at p. 8:6-9.
ni
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1

provided the information that was available. 788 Where information was not available, this was

2

due to Big Rivers' transition to a different accounting system. 789 Throughout this proceeding,

3 Big Rivers' responses to data requests were thorough and accurate to the best of Big Rivers'
4 knowledge; Mr. Ostrander's allegations to the contrary should be disregarded.
5

For these reasons, Big Rivers' forecasted payroll expenses are reasonable, and Big Rivers

6 has accurately accounted for those expenses. Proposed adjustment OAG-4-BCO does not
7 properly reflect payroll expenses to be incurred in the forecasted test period, does not produce
8

fair, just, and reasonable rates, and should be rejected by the Commission.

9
10
11

5.

12

The Commission should reject proposed adjustment OAG-5-BCO,
removing the estimated expense portion of Big Riven' forecasted test
period pay increases.

The Attorney General proposes an adjustment to remove forecasted test period general

13 pay increases. 790 This adjustment is intended to remove the estimated expense portion of Big
14

Rivers' forecasted test period pay increases. 79I Mr. Ostrander divides the estimated expense

15

portion into three categories: (i) the Non-bargaining pay increase effective January 2,2015; (ii)

16 the Bargaining-Generation wage increases effective September 15, 2014; and (iii) the
17 Bargaining-Transmission wage increases effective October 15, 2014. 797 However, Mr.
18 Ostrander's justifications for the proposed adjustment all fail, and the Commission should reject
19 proposed adjustment OAG-5-BCO because it does not produce fair, just, and reasonable rates.
As an initial matter, Big Rivers has already adjusted its revenue requirement to remove

20
21

the non-bargaining pay increase effective January 2, 2015, in line with the 535 Rate Case

"Id at p. 8:12-13.
Big Rivers' Response to Item No. 71 of the Attorney General's Second Requests for Information.
Ostrander Direct Testimony at p.37:6-15; Id., Exhibit BC0-2, Schedule A-6.
791 Id. at p. 37:8-13.
792 Id at p. 37:8-13; Davis Rebuttal Testimony at p.9:10-16.
799

79°
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1

Order. 793 Therefore, the first category of Mr. Ostrander's proposed adjustment is moot and

2 should be denied.
3
4

The other categories of Mr. Ostrander's adjustment should be denied because they fail to
recognize certain basic realities. First, Mr. Ostrander continues to ignore the fact that the

5 "known and measurable" concept does not apply to future test year cases in the same way it does
6 to historical test year cases. 794 Second, the budgeted increases for generation bargaining unit
7 employees are determined by Big Rivers' collective bargaining agreement with the union; 795 that
8 agreement will be effective until approximately eight months (September of 2015) after the end
9 of the future test year, and it is therefore appropriate to include them in the revenue
10 requirement. 796 Third, the budgeted increases for transmission bargaining unit employees are
11

determined by Big Rivers' collective bargaining agreement with the union, and that agreement

12 will remain effective until more than a year beyond (October of 2016) the end of the future test
13

year.797 Accordingly, these wage increases should be included in the revenue requirement.

14

Mr. Ostrander's proposed adjustment is improper, does not produce fair, just and

15 reasonable rates, and should be rejected by the Commission.
16
17

6.

18
19

The Commission should reject proposed adjustment OAG-6-BCO,
reducing rate case costs included in Big Rivers' revenue requirement.

The Attorney General further proposes reducing total rate case expenses by
$1,027,929.798 Mr. Ostrander readily acknowledges that "[s]ome of the reasons for adjusting rate

20 case expense for consultants and outside attorneys remain the same as in [the 535 Rate Case],

Id at p. 10:4-5; Wolfram Rebuttal Testimony at pp. 32:22-33:2; 535 Rate Case Order at *23.
Ostrander Direct Testimony at p. 37:13-15; see also Davis Rebuttal Testimony at pp. 9:23-10:1; Wolfram
Rebuttal Testimony at pp. 21:19-22:24.
7" Finer Direct Testimony at p. 5:21-6:2.
796 Davis Rebuttal Testimony at p. 10:14-17.
"7 1d at p. 10:18-23.
"I Ostrander Direct Testimony at p.40:1: Id, Exhibit BC0-2, Schedule A-7.
793
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I

except" for a new argument he raises regarding alleged duplicity of expenses. 799 Mr. Ostrander

2 argues that some rate case expenses should be removed because they are some combination of:
3 excessive,"° unspent,80I not known and measurable 2 unsupported by actual documentation, 803
4 duplicative, 8M and unreasonable. 805 The Commission has already rejected many of these
5 allegations.806 Mr. Ostrander's arguments are wholly unsupported by the record, and his
6 proposed adjustment would result in rates that are not fair, just, and reasonable. The
7 Commission should reject it.
8

First, Mr. Ostrander argues that the total rate case expenses accrued in this proceeding,

9 when combined with expenses for the 535 Rate Case, are excessive. 8" However, the
10 Commission already approved Big Rivers' rate case expenses in the 535 Rate Case. 808 Those
11

expenses are simply not at issue in this proceeding. Furthermore, Big Rivers' rate case expenses

12 in this proceeding are reasonable and well-documented.
13

To support his claim of excessiveness, Mr. Ostrander argues that Big Rivers "could have

14 hired its own specialized employees for a certain contractual time frame" to perform the work
15

required to prosecute a rate case," Even large investor-owned utilities typically hire outside

16

counsel and consultants to prosecute their rate cases, 81° and so, Big Rivers' decision to do the

17

same here is certainly consistent with typical industry practice. Moreover, Mr. Ostrander's

18 strategy would be functionally and economically no different from Big Rivers' current staffing
Id at p. 40:7-10.
at pp. 40:1441:10.
1° Id at p. 41:20-23.
1°2 /d at p. 42:10-12.
at p. 42:12-14.
104 Id at p. 41:25-33.
101 Id at pp. 41:35-42:2.
1°1 535 Rate Case Order at '27-30.
8°7 Ostrander Direct Testimony at pp. 40:1441:5.
1°1 535 Rate Case Order at '29-30.
1°9 Ostrander Direct Testimony at p. 41:6-10
110 Speed Rebuttal Testimony at p.7:1-10.
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1

plan, resulting in no savings. 811 Not only would Mr. Ostrander's proposal fail to reduce costs, it

2 would be implemented at the expense of the institutional experience and memory accrued by the
3

current legal and consulting team, resulting in decreased efficiency. 812

4

Second, Mr. Ostrander argues that the proposed adjustment should be granted because

5 some of the expenses are unspent, and because the unspent portion is not known and measurable
6 and lacks sufficient documentation. The Commission previously rejected that same argument,
7

finding that "[i]t should come as no surprise that a significant portion of the rate case expenses a

8

utility has estimated at the time it files its application will not have been spent by the time

9

intervenor testimony is filed." 813 The Commission's "typical ratemaking practice" is to

10 "recognize and allow the rate case expenses incurred by Big Rivers up through and including the
11

month of the hearing ...

: 4114

Big Rivers also reiterates that it "will only seek to recover actual

12 costs that are reasonable, prudently incurred, and appropriately documented for the Commission
13

and the public. Big Rivers will not seek recovery of budgeted but unspent amounts." 818

14

Third, Mr. Ostrander alleges that some rate case expenses must be duplicative work

15 "because many of the issues, testimony, and data requests are the same in both cases." 818 Mr.
16

Ostrander provides no specific factual support for his allegations. 817 Instead, he grossly

17 mischaracterizes a Big Rivers' data request response to claim that Big Rivers "does not even
18

budget for ... efficiencies in this case." 818 The inaccuracy of this allegation is easily revealed, as

19 Big Rivers' testimony and data request responses indicate that Big Rivers budgeted for 13%
Id at p. 7:4-7.
"2 Id at p. 7:11-13.
"3 535 Rate Case Order at *29.
814 Id at 1'30.
lis Direct Testimony of DeAnna M. Speed, Application Tab 62, P. 18:19-22 (June 28, 2013) ("Speed Direct
Testimony").
116 Ostrander Direct Testimony at p. 41:29-31.
117 Speed Rebuttal Testimony at p. 9:4-5.
" I ii at pp. 8:23-9:3 (citing Ostrander Direct Testimony at p. 41:32-33). See Big Riven' Response to Item No. 258
of the Attorney General's First Data Requests.
811
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1

lower rate case expenses in this proceeding than in the 535 Rate Case. 819 In addition, his bald

2 allegations of duplicative work are easily refuted in the fact that Big Rivers responded to more
3

than 1,900 data requests in this proceeding, many of which either required significant updates or

4

did not overlap with prior requests. 82°

5
6

Fourth, Mr. Ostrander alleges that Big Rivers manages the accuracy of rate case expenses
but not their reasonableness. 821 This is false.822 Big Rivers is using the same staffing strategy

7 and review process in this case as in the prior rate case, and Big Rivers' expenses and its
8 methods of verifying their reasonableness were approved by the Commission in the 535 Rate
9 Case Order.823 Mr. Ostrander's allegations are not remotely based in fact, and he does not
10 articulate why expenses incurred with the same reasonableness in the 535 Rate Case are now
11

unreasonable.

12

Big Rivers has met its burden to demonstrate the reasonableness of its rate case expenses.

13 Consistent with Commission practice, Big Rivers should be allowed to recover these expenses
14 and to amortize them over a three-year period for the purposes of ratemaking. Accordingly, the
15 Commission should reject proposed adjustment OAG-6-BCO.
16
17
18
19

7.

The Commission should reject proposed adjustment OAG-7-BCO,
reducing ACES fees included in Big Riven' revenue requirement to
account for Century Kentucky's reimbursement of these expenses,
because Big Riven has already performed this adjustment.

The Attorney General proposes an adjustment under the assumption that Big Rivers has

20

21 not reflected the effect Century Kentucky's reimbursement of certain ACES fees as a result of

Speed Rebuttal Testimony at p. 10:6-8; Big Rivers' Response to Item No. 258 of the Attorney General's First
Data Requests.
820 Speed Rebuttal Testimony at p. 9-12-19.
821 Ostrander Direct Testimony, pp. 41:35-42:8.
122 Speed Direct Testimony at p. 10:15-17 ("All rate case costs that Big Rivers seeks to recover will be reviewed for
reasonableness and prudence, and the proper documentation will be provided to the Commission.").
823 Id at p. 11:8-11.
"9

144

1 the transaction that was approved by the Commission in Case No. 2013-00221. 824 However, Big
2 Rivers has already performed this adjustment, and the Attorney General's proposed adjustment is
3 moot.
4

Big Rivers filed its application in this case prior to the Commission's final order in Case

5 No. 2013-00221 approving the Century Hawesville Smelter Transaction. During the
6 Commission Staff's third round of discovery in this case (PSC 3-10), Big Rivers provided a
7 calculation of the effect that Commission approval of the transaction would have on its revenue
8

requirement. 825

9

The approval of the Century Hawesville Smelter Transaction qualifies as a "regulatory

10 enactment" under the Commission's rules, 826 allowing Big Rivers to incorporate the effects of
11

that transaction as calculated in PSC 3-10 into the revenue requirement. 827 Big Rivers has done

12 so.828 The Commission should adopt the calculations provided by Big Rivers in response to PSC
13

3-10, which are incorporated into the proposed revenue requirement set forth in the Rebuttal

14 Testimony of John Wolfram. The Commission should reject proposed adjustment OAG-7-BCO
15 as moot.
16

E.

17

The Commission should reject KlUC's (i) rate plan, a version of which was already

The Commission Should Reject MUC's Proposals.

18 rejected in the 535 Rate Case; (ii) proposal to exclude the depreciation expense of the Wilson
19

Station; (iii) protests regarding the possibility of an economic development rate for future load

20 development; (iv) proposal to redirect funds from the Rural Economic Reserve to the Large

121

See Ostrander Direct Testimony at p. 50:6-13.

Big Rivers' Response to Item No. 10 of Commission Staffs Third Data Requests. See also Wolfram Rebuttal
Testimony at p. 32:11-37:7 (sponsoring updated exhibits to revise the revenue requirement to reflect changes that
include the approval of the Century Hawesville Smelter Transaction).
"6 See 807 KAR 5:001(16X1IXd).
125 Wolfram Rebuttal Testimony at p. 33:16-17.
121 Id See also Deny Rebuttal Testimony at p. 24:7-22; Id, Exhibit Deny Rebuttal-6.
125
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1

Industrial class; (v) proposal to allow the Large Industrial rate class market-based pricing; (vi)

2

proposal to defer smelter surcredit revenues; (vii) analysis of the potential future effects of CO2

3

costs; (viii) proposal to remove certain ACES fees from the revenue requirement; and (ix)

4 proposal to remove non-recurring lay-up expenses related to the Coleman Station from the
5 revenue requirement.
6

As in the 535 Rate Case, KIUC resorts to mischaracterizing the impact of Big Rivers'

7 rate adjustments in an attempt to make its flawed proposal seem more reasonable. KIUC
8 "combines the all-in effects" of the rate adjustment proposed in this case, the rate adjustment in
9 the 535 Rate Case, the increases of the FAC and ES mechanisms that "are projected to increase
10 in the fully forecasted test period with or without the proposed rate adjustment," and the rate
11

impact that will occur when the reserve funds are exhausted. Of course, this will happen with or

12 without the rate relief Big Rivers is seeking in this case, all over a period of time from May 2012
13

to April 2015 (i.e. the beginning of the base period in the previous rate case until after the RER

14 fund is exhausted). KIUC then amplifies this mischaracterization by disregarding the
15

ameliorating effects of the Big Rivers' proposal to mitigate any rate impact through accelerated

16 use of the Reserve Funds. 829 The result of this approach is that KIUC consistently "overstates
17 the impact of the proposed base rate increases for the fully forecasted test period" in this
18

proceeding. 83°
KIUC then proposes a "rate plan" designed to undermine Big Rivers' financial stability

19

20 as early as December 2014 831 in the unfounded hope that creditors will be cowed into forgiving

$29

Wolfram Rebuttal Testimony at p.21:1-5.
id at p.21:15-16.
"I Kollen Direct Testimony at pp. 10:22-11:2; KlUC's Response to Item No. 25 of Big Rivers' First Data Requests;
Richert Rebuttal Testimony at p. 29:9-15.
13°
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1

massive amounts of debt principal. 832 As discussed above, this plan—including its proposal to

2 exclude the depreciation expense of the Wilson Station—would be financially catastrophic. 833 As
3

a part of its ill-conceived proposal, K1UC believes Big Rivers should abandon its valuable

4 generation assets rather than temporarily idle them, even though its primary witness "admits he
5 has not analyzed the impact of the reduced Members' equity, margins, TIER, and available
6 collateral that would result from Big Rivers retiring its Wilson and Coleman generating stations
7 on Big Rivers' ability to borrow and on the interest rate Big Rivers would pay if it were able to
8 borrow."834 Moreover, KIUC admits this is the same "KIUC Rate Plan proposed in the [535
9

Rate Case] ... modified only to include certain 'reasonable increase[s].'" 835 In short—and to

10 use the terminology of which KIUC is so fond—the "KIUC Rate Plan" is a misinformed, poorly
11

researched, unrealistic, unworkable, and, most importantly, dangerous "time-bomb." The

12 Commission rejected KIUC's rate plan in the 535 Rate Case, and it should reject it again.
KIUC attempts to justify its position by repeatedly and incorrectly asserting that the

13

14 Commission is discriminating against Large Industrials. 836 For example, KIUC complains that
15

some of Big Rivers' mitigation efforts discriminate against the Large Industrials in favor of

16 potential new customers. However, this simply demonstrates KIUC's profound
17 misunderstanding of the purpose of an economic development rate, which is designed to "attract
18 new load" for the benefit of existing retail customers, and it ignores the Commission's ongoing

Mabey Rebuttal Testimony at p. 8:1-2; Mabey !tearing Testimony, Jan. 8, 2014, Tr. 15:12'20".
'" See Section VII.
131 Richert Rebuttal Testimony at p.25:2-7. See Kollen Direct Testimony at p. 9-13-15; KlUC's Response to Item
No. 28 of Big Rivers' First Data Requests.
133 Kollen Direct Testimony at p. 10:4-7.
131 Baron Direct Testimony at p. 10:22-25 ("excluding Large Industrial customers from receiving any benefit from
the Rural Economic Reserve funds [as the RER currently does by order of the Commission] would be unreasonably
discriminatory and would provide an unreasonable preference to Rural customers over Large Industrial customers").
132
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authority to oversee such economic development efforts to protect existing ratepayers. 837

2 Similarly, KIUC insists that the Rural Economic Reserve discriminates against the Large
3

Industrials in favor of the Rural rate class, even though the Commission itself established that

4 fund years ago in the Unwind Transaction and upheld its appropriate distinction between
5 customer classes in the 535 Rate Case, noting that "KIUC chose to not seek a rehearing or file an
6 appeal" of the Unwind Order. 838
7

This allegation of discrimination in favor of the Rural rate class also provides the

8 foundation for KIUC's alternative proposal that the Commission allow the Large Industrials
9 "market-based pricing for 15%-25% of their load." 839 There are numerous flaws with this
10 proposal, beginning with the fact that the actual remedy KIUC seeks—an order from the
11 Commission ordering Big Rivers to purchase power from the market for select Large
12 Industrials—is outside the scope of the relief available in a ratemaking proceeding, and the
13

Commission should decline to consider it in this context. To the substance of the proposal,

14

however, even if that sort of relief were available in this proceeding, it is fundamentally unfair.

15 As Mr. Berry and Ms. Richert explain, allowing Large Industrials access to the market or
16 market-priced power would either "require a greater increase for other Members and would
17 require those other Members (the Rurals) to subsidize the Large Industrials" 840 or it would
18
19

"result in revenue shortfalls, insufficient MFIR, and Big Rivers defaulting on its loan obligations
...." 84I

KIUC quietly sidesteps this issue, although it does acknowledge that it "provides no

See Wolfram Rebuttal Testimony at p. 30:9-20. See also Bailey Hearing Testimony, Jan. 7, 2014, Tr. 11:16'51"
("Rates that make a contribution to fixed costs, if they're high enough to make a contribution to fixed costs, should
benefit the remaining Members.").
$38 535 Rate Case Order at *50.
83$ Baron Direct Testimony at p. 4:2-5.
I14° Berry Rebuttal Testimony at p.28:13-16; Bailey Hearing Testimony, Jan. 7, 2014, Tr. 11:05'39".
" I Richert Rebuttal Testimony at pp. 23:23-24:3.
$37
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analysis on the impact [its analysis] would have on the remaining customer base." 842 Moreover,

2 if KIUC's proposal were applied to all retail customers, "there would be no end to customers
3

seeking market-based pricing for all of their load, leaving no customers to pay for a utility's

4

fixed costs when market prices are low but then forcing the utility to have the capacity available

5

to serve all the customers in its territory when market prices are high." 843 The result would be an

6

increased burden on residential customers, 844 and it is an untenable situation that must be

7

avoided.

8
9

Despite KlUC's protests to the contrary, the reality is that the Large Industrials are not
being unreasonably discriminated against. In fact, "the total rates granted in Case No. 2012-

10 00535 and requested in this rate case are not larger for Large Industrial customers than Rural
11

customers

." 845

Consequently, the entire premise of KIUC's arguments is false, and the

12 related proposals—stifling economic development, diverting money from Rural Class to Large
13

Industrials, and granting Large Industrials access to the market or market prices—should be

14

denied.

15

Many of KIUC's other more tangential proposals are equally misguided, although

16 generally due to factual errors or misunderstandings rather than legal misallegations of
17 "discrimination." These will be addressed individually below.
18
19

First, KIUC's proposal to defer smelter surcredit revenues is premised on its mistaken
belief that Big Rivers has addressed the smelter surcredits differently than other similar revenues.

20 As Mr. Wolfram explained, the smelter surcredits were appropriately accounted for because they

Id at p.23:22-23.
Berry Rebuttal Testimony at p. 28:16-21. See also Bailey Hearing Testimony, Jan. 7, 2014, Tr. 11:06'42"
("[D]oing that would just lead to an unending situation where everyone is asking for that, and eventually that would
just collapse under its own weight.").
Id. atTr.11:05'39".
845 Richert Rebuttal Testimony at pp. 21:19-22:2 (emphasis original).
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1

"are not a nonrecurring, one-time event," unlike the other items the KIUC relied on for

2 comparison. For the reasons set forth in Section XVII.E, the Commission should approve Big
3 Rivers' adjustment to account for the revenue credits that correspond to the smelter surcharge
4 payments and deny KIUC's proposal to amortize those revenues.
5

Second, KIUC's witness Mr. Hayet presented a flawed analysis of the potential impact of

6 CO2 costs on Big Rivers' operations beginning in 2020. 846 However, "the CO2 impacts are
7 excluded from the test period, both in Big Rivers' forecast and in the Hayet Analysis." 847 In
8

addition, Mr. Hayet's analysis is flawed because it did not include production cost runs, which

9 are the "appropriate way to assess the impacts of CO2 on Big Rivers' operations ..
10

." 8"

More

importantly, this is a question of long-term resource planning that will be addressed in Big

11 Rivers' IRP, ECP, and CPCN proceedings, at which time the Commission can evaluate it in the
12 appropriate manner. 849
13

Third, KIUC proposes to reduce Big Rivers' revenue requirement by almost $13 million,

14 representing its guess as to the potential amount of transmission revenues Big Rivers might
15 receive. As explained in Section XII.F, such guesswork is dangerous and has the potential to
16

lead to Big Rivers' defaulting on its debt obligations. Big Rivers' proposal to direct any

17 transmission revenues from the smelter transactions into the Economic Reserve is a much safer
18 and more appropriate method for protecting Big Rivers, its Members, and their retail customers
19

(including the Large Industrial class).

20

Fourth, KIUC proposes to reduce Big Rivers' revenue requirement by $1.333 million to

21

account for ACES fees it believes will be paid by Century. Big Rivers has already adjusted the

Hayet Direct Testimony at p.30:17-20.
Wolfram Rebuttal Testimony at p. 19:14-19.
Id at p. 19:21-24.
"9 1d. at p. 20:1-4.
846
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$783,724 of ACES fees to be plaid by Century relating to the Hawesville Smelter's share of the

2 ACES fees, and Big Rivers proposes the Commission make an additional adjustment to remove
3

the Sebree Smelter's share of the ACES fees, as explained in Section XVII.B. 85° As such,

4 KIUC's recommendation is moot and should be denied.
5

Fifth, KIUC proposes reducing Big Rivers' revenue requirement by $1.6 million to adjust

6 for non-recurring lay-up costs related to the Coleman Station. 85I However, as shown in Exhibit
7 Wolfram-2, Reference Schedule 1.13, "[a]ny non-recurring lay-up costs for Coleman have
8 already been properly removed from the revenue deficiency in this instant case via a pro-forma
9

entry. vi852

10
11

KlUC's recommendations are based on mischaracterizations of Big Rivers' proposed
rates, false claims of discrimination, and multiple errors and misunderstandings of the items

12 included in Big Rivers' revenue requirement. As a result, KIUC's proposals would not result in
13

fair, just, and reasonable rates, and the Commission should reject them.

14

F.

15

The Commission should reject Sierra Club's (i) proposal to grant Big Rivers minimal rate

The Commission Should Reject Sierra Club's Proposals.

16 relief designed to keep Big Rivers temporarily "afloat"; 853 (ii) proposal to force Big Rivers to
17

"sell[] at greatly reduced prices or clos[e] the Coleman and Wilson plants;" 854 and (iii) criticisms

18

of Big Rivers' Mitigation Plan, price elasticity forecast, and load forecast. 855

19

Sierra Club's primary proposal is to set Big Rivers' rates at the "minimum necessary to

20 pay its outstanding debts," 856 hoping that this will keep Big Rivers barely "afloat" 855 for long

/d at p.33:16-17.
See Richert Rebuttal Testimony at p. 31:7-8.
152 Id at p. 31:7-11. See also Section XVIII
858

151

Ackerman Direct Testimony at p. 28:26-29; Id at p. 5:17-23.
1d at pp. 5:6.
Id at pp. 6-21.
856 /d at p. 6:6-8.
853
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enough to sell the Wilson and Coleman Stations at a loss or, failing that, retire them. 858 Sierra

2 Club argues that its approach "loses nothing except the opportunity to gamble on" Big Rivers'
3

Mitigation Plan,859 but the reality is that this approach risks losing everything. Sierra Club's

4

proposal is unrealistic, is not supported by reasonable evidence, and would likely lead to

5

disastrous financial consequences for Big Rivers, its Members, and their retail customers.
Sierra Club's proposal is an overly-simplistic "Right-Sized Scenario" idea s° that focuses

6
7

less on the interests of Big Rivers' Members and their retail customers than on Sierra Club's

8

institutional goals to "transition or close these dirty coal burning plants ....

9

own institutional interests, Sierra Club effectively ignores the practical reality that Big Rivers

10

"has serious service and financial obligations and credit issues to manage in a time-sensitive

11

manner ... : 9862

In pursuit of its

As discussed in Section IX.B, Sierra Club's entire approach is informed by the misguided

12
13

" 861

notion that simply calculating a "magic number" to just barely keep Big Rivers solvent is the

14 panacea to the challenges facing Big Rivers. This approach completely fails to account for the
15

reactions of the third parties that control Big Rivers' financial future. Slashing rates to force

887
888

Id. at p. 28:26-29; Id. at p.5:37-23.
Id. at pp. 5:28-6:6, 23:18-25:2. See also Ackerman Hearing Testimony, Jan. 9, 2014, Tr. 17:15'45" ("I have

always assumed that that was taken for granted, in any of the proposals, including mine that [Big Rivers'] expenses
would be covered.").
I " Ackerman Direct Testimony at p.28:23-23.
86° Id at p. 28:20-23.
861 See Richert Rebuttal Testimony at p. 36 n. 2 ("Sierra Club makes no secret that it is primarily motivated by its
desire to force Big Rivers to reduce its use of coal generation. For example, Sierra Club has been soliciting
Kentucky residents to oppose Big Riven' rate adjustment on the rounds that 'Big Rivers should look for
opportunities to transition or close these dirty coal burning plants. .. ." (See Sierra Club's Solicitation for Public
Comment, attached as Exhibit Richert Rebuttal-2 (retrieved December 11, 2013).) See also Big Rivers Hearing
Exhibit I (demonstrating that the Sierra Club Environmental Law Program involves targeting coal-fired generation);
Ackerman Hearing Testimony, Jan. 9, 2014, Tr. 17:10'02" (confirming that Exhibit 2 reads "159 [dirty coal plants]
down, 364 to go).
867 Richert Rebuttal Testimony at p.34:13-17.
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operational changes and creditor concessions 863 would "extend the regulatory uncertainty

2 surrounding Big Rivers' financial future," scaring away potential load replacement customers
3

and lenders necessary in the future to continue operations. The endgame of Sierra Club's

4

proposal is banIcruptcy. 864 And, Sierra Club freely admits that is has not studied the effects of a

5

potential bankruptcy. 865

6

Sierra Club's ultimate goal of disposing of coal generation plants would be equally

7 harmful to Big Rivers' Members. As an initial matter, its witness "offers no expertise, studies, or
8

analyses to support his assertions about selling or retiring plants, nor does he explain—aside

9

from his affiliation with the Sierra Club—why he believes it is in ratepayers' rational interests to

10 force sales or retirements at rock bottom prices." 866 More importantly, however and as discussed
11

in Section XVIII.C, the Wilson and Coleman Stations are vital assets to Big Rivers' Members,

12

and they are critical to Big Rivers' ability to obtain the credit necessary to fund ongoing

13

operations. Forcing sales or retirements "would be the equivalent of throwing in the towel on

14

Big Rivers; it offers little likelihood for Big Rivers of anything except bankruptcy and potentially

15

liquidation."867
Sierra Club responds to these concerns by speculating that closing the Wilson and

16

17 Coleman Stations could spare Big Rivers the potential costs of complying with future
18 environmental regulations. 868 However, many of the regulations cited by the Sierra Club may
19 not even come to pass, and the Wilson Station "is fully compliant with all current and proposed
Ackerman Direct Testimony at p. 25:3-15 (asserting that under its approach, "it will be possible to renegotiate the
debt covenants.").
264 See Richert Rebuttal Testimony at pp. 34:11-35:12.
262 See Sierra Club's Response to Item No. 6 of Big Rivers' First Data Requests (failing to identify and provide any
studies analyzing how bankruptcy would affect Big Rivers' retail rates); Sierra Club's Response to Item No. 8 of
Big Rivers' First Data Requests (failing to identify any experience Dr. Ackerman has that is directly related to
electric utility restructuring, Chapter 11 bankruptcies, Chapter 7 bankruptcies, or electric cooperative management).
266 Richert Rebuttal Testimony at p. 36:9-12.
267 Deny Rebuttal Testimony at p.6:15-17.
161 Ackerman Direct Testimony at p. 26:7-27:13.
263
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environmental regulations except some potential CO2 regulations." 888 Furthermore, as discussed

2 in Section X.A, Big Rivers' continued ownership of the Wilson and Coleman Stations could
3 assist the Commonwealth in meeting potential future environmental regulations. For these
4 reasons, the Commission should reject Sierra Club's proposal to force Big Rivers to "sell(' at
5

greatly reduced prices or clos[e] the Coleman and Wilson plants." 8"

6

Finally, Sierra Club levels a variety of criticisms at Big Rivers' forecasts, including its

7 price elasticity forecast"' load forecast s" and its expectations of success for its Mitigation
8

Plan," However, as discussed in earlier sections, Sierra Club's criticisms are unsupported,

9

unfounded, incorrect, and relate entirely to Big Rivers' long-term planning horizon issues.

10 Those issues do not affect the rates Big Rivers needs to remain financially viable."'
11

In the end, Sierra Club's recommendations are based on unsubstantiated speculation and

12

criticisms, and its proposal would not result in fair, just, and reasonable rates. Accordingly, the

13 Commission should reject Sierra Club's recommendations.
14

G.

The Commission Should Reject Proposals for Additional Studies.

15

The Commission should reject the Opposing Intervenors' proposals that Big Rivers

16 perform additional studies and analyses. 875 The proposed analyses include measures as drastic as
17 a management audit and otherwise focus on issues such as future resource planning that will be
18

thoroughly considered in future proceedings. In the meantime, Big Rivers' financial viability

19 depends on "the rates Big Rivers needs based on its revenues and expenses forecasted for the test
Berry Testimony at p. 19:19-20.
Ackerman Direct Testimony at pp. 5:6.
871 See Section XII.D.
in See Section XII.D.
"See Section VIII.B.
" See Section XVIII.G.
875 See, e.g., Kollen Direct Testimony at p. 11:2.5 ("the Commission direct the Company to retain professional
advisers and counsel to identify and pursue options that will benefit customers, including, but not limited to, asset
sales, corporate restructuring, corporate liquidation, and creditor concessions"); Hayet Direct Testimony at p. 44:1920 ("Commission should direct the Company to re-evaluate other business options to right-size the Company").
869
I"
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period."876 As described throughout this proceeding, Big Rivers' "forecast is reasonable and is

2 adequately supported by studies." 8" Because the Opposing Intervenors' proposed analyses are
3 unduly burdensome and "would not impact the rates Big Rivers needs," 878 the Commission
4 should reject them. In addition to being unnecessary, such recommendations would only serve to
5 drain time, focus, and resources away from implementing the Mitigation Plan.
6

Mr. Kollen for KIUC proposes that the Commission order an audit of Big Rivers'

7 management, 879 arguing that Big Rivers has "chosen not to retain professional advisors"
8

regarding restructuring and has demonstrated "unwillingness" to consider alternatives such as

9 selling plants below book value," Mr. Kollen bases his recommendation on the Commission's
10 actions in a case involving East Kentucky Power Cooperative ("EKPC"), in which the
11

Commission ordered an audit to address concerns that a conflict of interest among the directors

12

led to their not being "fully committed to reversing [EKPC's] weakening financial condition." 881

13 The factors that led to the Commission's concern in that case are not present here—the most
14 striking examples being the fact that Big Rivers is actively pursuing the rate adjustments
15

necessary to stabilize its finances, with the full support of its Board of Directors, and that it is

Bailey Rebuttal Testimony at p. 13:1-3. See also Wolfram Rebuttal Testimony at pp. 6:19-7:2 ("This case is a
rate application. The Commission should consider whether the forecasted test period provides a sound basis for
rates that are fair, just and reasonable, and it should set rates accordingly. To do so, the Commission should assess
whether the forecasted test period reasonably represents the conditions that will exist at the time the rates are placed
into effect. Again, this does not require that the Commission try to hilly evaluate in this case the conditions that will
exist several years from now on a least cost planning basis."). See also id at p.9:19-10:10 (Big Riven will
"continue to be subject to the plant fixed costs that cannot be avoided by idling the plants. Those fixed costs will not
change based on additional analyses, and additional analyses will not impact Big Rivers' revenues and expenses in
the forecasted test period used in this filing.").
'" Bailey Rebuttal Testimony at p. 13:3. See also id at p. 13:14-16 ("Big Riven performed studies and analyses to
inform and support its decision making. Big Rivers has filed numerous production cost model runs in this
proceeding, alone.").
"Id at p. 14:11-14.
"See Kollen Hearing Testimony, Jan. 9, 2014, 19:36'30" (discussing mechanics of a proposed management audit).
"° Id. at 19:32'50".
In See In the Matter of the Application of East Kentucky Power Coop., Inc. for an Order Approving Accounting
Practices to Establish a Regulatory Asset Related to Certain Replacement Power Costs Resulting from Generation
Forced Outages, Case No. 2008-00436, Order of Dec. 23, 2008 at *7-9.
876
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diligently working to implement its plan to mitigate those rate adjustments. The two

2 circumstances are not even superficially similar, and the Commission should decline to follow
3

Mr. Kollen's proposal.

4

A management audit premised on second-guessing the Unwind Transaction, the

5 Mitigation Plan, or any other planning or decision-making that was thoroughly examined
6 through the public hearing process, would be extremely counter-productive. As noted
1
7 throughout, the Commission should not ignore the broader capital market and vendor perception
8 that the order in this case will engender. Unlike the situation with EKPC, where the management
9 audit was about ensuring EKPC's financial viability, KIUC's request for a Big Rivers
10 management audit revolves around the consideration of restructuring and would undermine Big
11

Rivers' financial viability. There are significant risks regarding how creditors and rating

12 agencies would view such a Commission-ordered management audit. A management audit
13

would announce to Big Rivers' existing and potential creditors, existing and potential vendors,

14 and potential new loads that Big Rivers' future is still in doubt, which would almost certainly
15 "light the bankruptcy fuse," not to mention further impair and distract from Big Rivers'
16

mitigation efforts. 882

17

KIUC's proposed management audit is unnecessary, and it would provide no benefit to

18 Big Rivers' Members. Mr. Kollen has ignored key facts. Big Rivers has already negotiated
19

beneficial refinancings with its creditors. 883 In connection with this case, Big Rivers also

20 retained Mr. Mabey (a renowned bankruptcy expert, practicing bankruptcy attorney, and former
21

federal bankruptcy judge), 884 Haynes & Boone (which has highly specialized expertise in

882

See Section VI (explaining the central importance of ongoing regulatory support).

I83
1164

See Section IV.C.I.
Mabey Rebuttal Testimony at pp. 3:17-4:11.
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bankruptcy matters), 885 and Mr. Walker (an expert in cooperative finance), 886 all of whom

2 support the wisdom and practicality of Big Rivers' strategies to suppress the risk of bankruptcy.
3

Furthermore, Big Rivers' management has not acted unilaterally. It has worked closely

4 with the Commission for approximately three decades to responsibly and timely manage the
5

risks associated with the Smelter load. As discussed in Section IV.A, the current stakeholders,

6 including Big Rivers, its Members, KIUC, and the Commission, were all involved in the
7 proceedings in which the Unwind Transaction and the rate adjustment in the 535 Rate Case were
8 approved:
9
10
11
12
13

"At no time during the 14 plus months that Case No. 2007-00455 was before the
Commission did KIUC claim that the Unwind Transaction would result in rate
increases that would be too high for Aleris, Domtar, and Kimberly Clark. To the
contrary, Alcan and Century filed testimony supporting the Unwind Transaction
as beneficial for both Industrial customers and Rural customers

14

Quite simply, Big Rivers is doing everything in its power to quickly and

15

effectively mitigate the effects of the Smelter contract terminations, and a management

..

16 audit would sound the death knell for any realistic chance of avoiding bankruptcy or a
17

potential liquidation, neither of which will benefit the Members or their retail customers.
Some of the Opposing Intervenors' other proposed analyses stem from their

18
19

allegations that Big Rivers' Mitigation Plan is not sufficiently supported. 888 However,

20 those allegations are false. 889 The Commission already found it "reasonable to afford Big

ass Speed Rebuttal Testimony at p. 15:9-17.

Walker Direct Testimony at pp. 3:10-4:8.
535 Rate Case Order at '49-50.
In See, e.g., Hayet Direct Testimony at p.4:9-10 (Mitigation Plan is based on "unrealistic or clearly erroneous
assumptions").
"9 See Section VIII.B.
8117
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Rivers the time to pursue its mitigation strategies ...." 899 None of the Opposing

2

Intervenors' allegations or proposed studies affects that finding. 89I

3

Many of the analyses and studies proposed by the Opposing Intervenors relate

4 entirely to Big Rivers' long-term planning horizon, not the forecasted test period, and therefore
5

they would not affect the rates Big Rivers needs to remain financially viable. For example,

6 Sierra Club criticizes Wood Mackenzie's "blending" of ACES broker prices and its forecast;
7 however, those criticisms affect only the "long term planning horizon" because the broker prices
8

included in the forecasted test period "are actual market prices and not forecasted prices." 892

9

Similarly, the Opposing Intervenors criticize Big Rivers' load replacement forecasts, but the

10 replacement load is not projected to commence until 2016, long after the forecasted test period
11

used to establish the proposed rates has ended. 893 The Opposing Intervenors also criticize Big

12

Rivers for not taking into account certain possible carbon emissions regulations, 894 but all parties

13 agree that no such new regulations are "expected to be in place during the forecasted test
14 period."895 As a threshold matter, it is inaccurate to suggest that Big Rivers did not consider the
15 "long term planning horizon." It did; the Opposing Intervenors simply draw different
16 conclusions from those reached by the respected and reputable consultants upon which Big
17

Rivers relied for those considerations. Nevertheless, the resolution of those issues does not

18 change the calculation of the revenue requirement necessary at this time to avoid undermining
19

Big Rivers' financial viability.

'9° 535 Rate Case Order at *19. See also Wolfram Rebuttal Testimony at p. 12:7-13.
191 Id at p. 6:6-13.
192 Id. at p. 10:11-23.
'93 M at p. 12:7-17.
894 See, e.g., Hayet Direct Testimony at pp. 2-3, 28:19-29:1.
191 Wolfram Rebuttal Testimony at p. 13:4-14.
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2

Furthermore, the Commission's denial of the Opposing Intervenors' proposals will not
hinder its authority or ability to monitor and evaluate Big Rivers' continued analyses of its

3 resources on an ongoing basis, or to monitor and evaluate the Mitigation Plan on an ongoing
4 basis.896 Indeed, Big Rivers already plans to conduct additional analyses to determine when to
5 return the Wilson and Coleman Stations to service. 897 In addition, the Commission will "have
6 continuing jurisdiction over Big Rivers under KRS 278" and will have numerous opportunities in
7 the near future to continue to evaluate Big Rivers' progress. 898 Big Rivers is scheduled to file
8 IRPs in 2014, 2017, and 2020, each of which will "provide[] a forum in which Big Rivers
9 conducts a thorough assessment of its future load forecasts, demand side alternatives, and supply
10 side alternatives over a fifteen-year planning horizon" and "ensure[] that Big Rivers will review
11

and update its load forecast and resource plans as it is implementing its Mitigation Plan ...." 8"

12 Big Rivers also expects to file ECP and CPCN applications prior to restarting the Coleman
13

Station units, and, if it successfully sells or leases the Wilson or Coleman Station, it would file an

14 application with the Commission "seeking authority to transfer control of those assets" and
15 "would include the studies that demonstrate that such a transaction is for a proper purpose and is
16 consistent with the public interest." 966 These future proceedings enable the Commission to grant
17 Big Rivers' proposed rates "without transforming this rate proceeding into a least-cost resource

" Id. at p. 8:1-9. See also Bailey Hearing Testimony, Jan. 7, 2014, Tr. 14:39'30" ("The Commission has at their
disposal many opportunities for those kind of reviews. Obviously every few months we have an environmental
surcharge proceeding, we have fuel cost proceedings, we have purchased power cost proceedings, there are
integrated resource plan proceedings. Obviously if we bring in any significant load those contracts will be brought
to the Commission, at which time the revenues can be considered. There are endless opportunities. And the
Commission always has the show cause opportunity.").
In Wolfram Rebuttal Testimony at p.9:9-12. See also Berry Rebuttal Testimony at p. 6:1-4 ("Additional analyses
will be performed in the future when circumstances appear to justify bringing the plants back online; that decision
will be based on an analysis of the circumstances at the time.").
191 Wolfram Rebuttal Testimony at p. 8:1-9.
" Id at p. 8:10-21.
9°° Id at p. 9:1-8.
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analysis over the long term planning horizon." 901 In other words, these future planned analyses

2 and proceedings "give the Commission the necessary assurances that Big Rivers will continue to
3

perform the appropriate resource studies on a routine basis," and will "provide Big Rivers, the

4 intervenors, and the Commission with additional and on-going insight into the reasonableness of
5 Big Rivers' resource plans—and thus its rates—over the next three to five years and beyond." 902
6

For these reasons, the Opposing Intervenors' proposals for additional studies and

7 analyses are unnecessary and unduly burdensome in the context of this rate proceeding, and the
8 Commission should reject them.
9
10

H.

Big Rivers' 1986 Rate Case Involved a Very Different Set of Facts Than
Those at Issue in This Proceeding.

11

The Opposing Intervenors have invoked the Commission's March 17, 1987, order in

12 Case No. 9613 in their testimony, 903 no doubt because the Commission denied Big Rivers' rate
13

request in that case. 904 However, because of the dramatic differences in factual circumstances,

14 the rejection of proposed rates in the 9613 Order sheds no light on this proceeding or on whether
15

Big Rivers' proposed rates are fair, just, and reasonable.

16

The Commission had before it in Case No. 9613 a workout plan that was agreed upon by

17 Big Rivers and its creditors. 905 Big Rivers' assets were being foreclosed upon by REA (now
18 RUS),906 and REA had refused to advance committed loan funds to Big Rivers so Big Rivers
19 could complete construction of the yet unfinished Wilson Station. 907 In the 9613 Order, the
20 Commission stated that "[t]he overriding issue in this case is the workout plan [with the

M. at p. 13:19-20.
1d. at p. 14:7-9.
9°3 See, e.g., Kollen Direct Testimony at pp. 38-39; Brevitz Direct Testimony at pp. 54-55.
904 See generally 9613 Order.
"5 See Idat *16 ("Nile overriding issue in this case is the workout plan").
9" Id at *9.
901

902

9°9

Id
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smelters], not a proposed rate increase." 999 The Commission denied Big Rivers' proposed rates

2 in that case because it found that the proposed "workout plan will not provide for a workable,
3

long-term solution to Big Rivers' financial problems ...." 9° It then required the parties to

4 continue negotiating a new workout plan that established an aluminum-market-based pricing
5

approach for the smelters. 919

6

None of these facts are at issue in this case. The Smelters have terminated the Smelter

7 Agreements; consequently, the concerns about fluctuations of the global aluminum market are
8 simply not present here as they were in the 9613 case. 9 " Similarly, a "workout plan with the
9

smelters" is not at issue in this case, as the arrangements with the Smelters will have no adverse

10 impact beyond what would be experienced if they simply ceased smelting operations. 9I2
11

Furthermore, the 9613 Order addressed the ratemaking treatment of the Wilson Station when it

12 was newly-constructed,9 " whereas in the current proceeding the Wilson Station has been
13 operational and provided tremendous value to Big Rivers' Members for decades. Also, as
14 discussed above, Big Rivers has already begun implementation of a workable, long-term plan to
15

address the revenue loss created by the Smelters' contract terminations: the Mitigation Plan. In

16

short, the central factual issues that drove the Commission's decision in the 9613 Order are not

17

issues in this case.
Moreover, the various stakeholders and the Commission had the luxury of time in the

18

19 9613 case, a fact central to the Commission's ultimate decision to order further negotiations and

/d at *16.
Id at *46. See also Id at *17 ("Since our approval of this rate increase would trigger the operation of the
workout plan, we reject the rate increase as unreasonable.' ).
919 Id at *44 (ordering Big Rivers and the smelters to "negotiate a flexible rate plan that recognizes the cyclical
nature of the [aluminum] industry").
911 Id at *44-46.
912 See Section Xl.
913 See 9613 Order at *9.
9°11

9°9
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initiate a new proceeding to monitor those negotiations. 914 Here, as explained in Section IX, Big

2 Rivers does not have that luxury. The Sebree Smelter's unilateral contract termination, pursuant
3 to the Smelter Agreements approved by the Commission, put Big Rivers on a 12-month timer.
4 At the end of those 12 months (January 31, 2014), Big Rivers' revenue deficiency must be
5

resolved, or Big Rivers will almost certainly face bankruptcy. There is simply no time for

6

deferring a decision in this matter, and there is no time for unrealistic "workout" negotiations.

7
8

Despite these significant differences, the 9613 Order does shed light on at least two
issues that remain relevant.

9

First, after the Commission denied Big Rivers' rate request in that case, the REA issued a

10

letter to the Commission to explain that "[t]rankly, we are all surprised and disappointed at this

11

action of the Commission

...." 915

The letter also informed the Commission that, as a direct

12 result of the denial of Big Rivers' proposed rates, the "REA and the RTB will suspend all loan
13 and loan guarantee approvals and advances on loans and loan guarantees already approved to all
14

electric and telephone borrowers in Kentuckv." 916 The REA's reaction in 1987 suggests the kind

15

of reaction RUS, and perhaps creditors of other Kentucky jurisdictional utilities, could have if

16 the Commission chooses to deny Big Rivers' proposed rate relief and undermines Big Rivers'
17 financial viability rather than allow competent utility management time to manage the issues
18 faced by Big Rivers.
Second, in that case, as in this case, certain witnesses put forth proposals that would have

19

20 led to Big Rivers' bankruptcy. The Commission rejected that approach, as it should now,
21

stating:

Id at *42-43, '4647.
See Embargo Letter (suspending all loan guarantee approvals and advances to Kentucky utilities).
916 See Embargo Letter (emphasis added).
914

919
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I
2
3
4

The Commission does not see bankruptcy as a preferable option
for Big Rivers.
Bankruptcy would prolong the corrosive
uncertainty in the Big Rivers service territory. It could prove
unfortunate for both customers and creditors. 917

5 This concern remains as relevant today as it was then.
6
7

XIX. The Following Outstanding Motions and Petitions Should Be Granted.

8

The Commission should grant the following outstanding motions and petitions for the

9

reasons stated in the respective motion or petition:

10

•

Big Rivers' 7/12/13 petition for confidential protection and motion for deviation

11

(related to Big Rivers' responses to PSC 1);

12

Big Rivers' 9/3/13 motion for deviation (related to Big Rivers' responses to PSC

13

2, AG 1, KIUC 1, and SC 1);

14

Big Rivers' 9/30/13 petition for confidential protection and motion for deviation

15

(related to Big Rivers' responses to PSC 3, AG 2, KIUC 2, and SC 2);

16

Big Rivers' 10/22/13 petition for confidential protection (related to Big Rivers'

17

revised data request responses);

18

Big Rivers' 11/12/13 petition for confidential protection (related to Big Rivers'

19

revised data request responses);

20

Big Rivers' 12/17/13 petition for confidential protection (related to Big Rivers'

21

rebuttal testimony);

22

Big Rivers' 1/24/14 petition for confidential protection and motion for deviation

23

(related to Big Rivers' responses to post-hearing data requests).

'

96I3 Order at *41.
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The Commission should also deny MC's September 16, 2013 motion seeking public

1

2 disclosure of information which Big Rivers provided pursuant to a petition for confidential
3

treatment in its responses to AG 1, for the reasons stated in Big Rivers' September 16, 2013

4 response in opposition to that motion.
5
6

XX.

Conclusion.

As noted at the outset of this brief, Big Rivers is entitled to rates that will ensure its

7
8

financial viability, allow it to service its debt and pay its expenses, and allow it to be in a

9

financial position that will enable access to the capital markets. The Smelters' contracts have

10 now terminated, and even after significantly reducing its costs and scaling-back operations, Big
11

Rivers faces a sizeable revenue deficiency that threatens its financial viability. As Mr. Bailey

12 testified, Big Rivers is sensitive to the magnitude of the rate adjustments sought here. However,
13

Big Rivers' Mitigation Plan—including the rates proposed in this proceeding—fulfills the

14 Commission's Constitutional mandate to grant Big Rivers sufficient rates and is the best option
15 to provide for the greatest possible long-term benefit to Big Rivers' Members and their retail
16 customers. Indeed, Big Rivers' proposal is the only practical option that any party has put forth.
The 535 Rate Case Order "flound] it reasonable to afford Big Rivers the time to pursue

17
18

its mitigation strategies, including operational changes to reduce costs, seeking to acquire

19

replacement load, increasing off-system sales, and attempting to sell or lease its generating

20 facilities."9 " While the credit community seems to have received that finding positively for the
21

moment, it is clear that all eyes — including those of other interested third-parties like vendors

22 and potential customers — will be focused on the upcoming order in this case. If the order grants

91°

535 Rate Case Order at *19.
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1

Big Rivers sufficient rates, Big Rivers will be able to focus its efforts on the Mitigation Plan, but

2 if the order is unsupportive, it would "light the bankruptcy fuse."
Amazingly, the Opposing Intervenors freely admit that they did not evaluate how a Big

3

4 Rivers' bankruptcy would affect Big Rivers, its Members, and their retail customers.
5

Consequently, the uncontroverted evidence is that:

6
7
8
9
10
11
12
13
14
15
16
17

What is certain is that this [bankruptcy] process, regardless of how
it turns out, will cost millions of dollars and put the future of the
company in jeopardy. The retail customers may ultimately end up
bearing the brunt of these increased costs in one form or another.
It is my opinion that the requested rate adjustment is a far superior
mechanism for serving the interests of Big Rivers' Members and
for continuing the viability of Big Rivers as it will allow the
company to implement its Mitigation Plan for the benefit of the
company, its creditors, the Members, and the Members' retail
customers. 919
Big Rivers acknowledges that the rate adjustment it seeks in this proceeding is

18

significant, but that does not change the Commission's Constitutional mandate to grant sufficient

19

rates. Big Rivers has a reasonable plan to transition to a Smelter-less system, but it will not be

20 able to realize the benefits of that plan under the financial stress of a continued "chipping away"
21

at depreciation or other aspects of its revenue requirement. Any action that the Commission

22 takes must also survive the independent scrutiny of Big Rivers' third-party lenders, rating
23 agencies, large vendors, and potential load replacement customers who have adopted a "wait and
24 see" approach to this case.
Big Rivers seeks only the bare minimum rate adjustment necessary to be a viable utility,

25

26 maintain its generating fleet, meet its debt service, and fund an appropriately reduced scale of
27 operations. It is pursuing every reasonable opportunity to mitigate the impact of its request, from
28 using reserve funds to postpone the effective date of this adjustment, to supplementing reserve

919

Mabey Rebuttal Testimony at p.36:5.12.
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I

funds with transmission revenues from the Smelters, to every other aspect of its multifaceted

2

Mitigation Plan. Big Rivers just needs time to implement it. Granting the rate relief sought in

3

this case will provide the financial stability necessary to buy that time. Under any other

4

scenario, Big Rivers faces bankruptcy and the great disruption, expense, and uncertainty that it

5 would visit upon Big Rivers, its Members, their retail customers, and western Kentucky.
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35

Consequently, and for the reasons detailed in this brief, Big Rivers respectfully requests
that the Commission find that Big Rivers' proposed rates are fair, just, and reasonable.
On this the 13th day of February, 2014.
Respectfully submitted,
(—rift L.\
James M. Miller
Tyson Kamuf
SULLIVAN, MOUNTJOY,
STAINBACK & MILLER, P.S.C.
100 St. Ann Street
P.O. Box 727
Owensboro, Kentucky 42302-0727
(270) 926-4000
jmiller@smsmlaw.com
tkamuf@smsmlaw.com
-andEdward T. Depp
DINSMORE & SHOHL LLP
101 South Fifth Street
Suite 2500
Louisville, KY 40202
(502) 540-2347
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Counsel to Big Rivers Electric Corporation
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36 E. Seventh St., Suite 1510
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Lane Kollen
J. Kennedy and Associates, Inc.
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Russell L. Klepper
Energy Services Group, LLC
316 Maxwell Road, Suite 400
Alpharetta, GA 30009

Burns Mercer
Meade County RECC
1351 Hwy. 79
P.O. Box 489
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Thomas C. Brite, Esq.
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G. Kelly Nuckols
President and CEO
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2900 Irvin Cobb Drive
P.O. Box 4030
Paducah, KY 42002-4030
Melissa D. Yates, Esq.
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555 Jefferson Street
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Paducah, KY 42001
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300 Lexington Building
201 West Short Street
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Shannon Fisk, Esq.
Senior Attorney
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1617 John F. Kennedy Blvd., Suite 1675
Philadelphia, PA 19103
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President & CEO
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