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July 12, 2012

Mr. Jeff Derouen

Executive Director

Kentucky Public Service Commission
211 Sower Boulevard

Frankfort, KY 40602

RE:  In the Matter of the Application of East Kentucky Power Cooperative, Inc. for
Approval to Obtain a Trust Indenture, Case No. 2012-00249

Dear Mr. Derouen:

Please find enclosed for filing with the Commission in the above-referenced case an
original and ten copies of the responses of East Kentucky Power Cooperative, Inc. (“EKPC”) to
the Commission Staff’s First Request for Information, dated July 3, 2012. Please return a file
stamped copy to my office.

Please let me know if you have any questions.

Sincerely,

Yy S

David S. Samford

Enc.

2365 Harrodsburg Road, Suite B130, Lexington, Kentucky 40504
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EAST KENTUCKY POWER COOPERATIVE, INC.

PSC CASE NO. 2012-00249

PUBLIC SERVICE COMMISSION STAFF’S FIRST REQUEST FOR
INFORMATION DATED 07/03/12

East Kentucky Power Cooperative, Inc. (“EKPC”) hereby submits responses to the
information requests of Public Service Commission Staff’s ("PSC”) in this case dated
July 3, 2012. Each response with its associated supportive reference materials is

individually tabbed.



COMMONWEALTH OF KENTUCKY

BEFORE THE PUBLIC SERVICE COMMISSION

In the Matter of:

AN APPLICATION OF EAST KENTUCKY )
POWER COOPERATIVE, INC. FOR ) CASE NO.
APPROVAL TO OBTAIN A TRUST ) 2012-00249
INDENTURE )

CERTIFICATE
STATE OF KENTUCKY )

)
COUNTY OF CLARK )

Frank J. Oliva, being duly sworn, states that he has supervised the preparation
of the responses of East Kentucky Power Cooperative, Inc. to the Public Service
Commission Staff’s First Request for Information in the above-referenced case dated
July 3, 2012, and that the matters and things set forth therein are true and accurate to

the best of his knowledge, information and belief, formed after reasonable inquiry.

V4
Subscribed and sworn before me on this é vZLday of July, 2012.

Muw“/% : &A/Z/,W

/Notary Public

MY COMMISSION EXPIRES NOVEMBER 30, 2013
NOTARY ID #409352
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EAST KENTUCKY POWER COOPERATIVE, INC.
PSC CASE NO. 2012-00249

FIRST REQUEST FOR INFORMATION RESPONSE

COMMISSION STAFF’S FIRST REQUEST FOR INFORMATION DATED 07/03/12

REQUEST 1

RESPONSIBLE PERSON: Frank J. Oliva

COMPANY: East Kentucky Power Cooperative, Inc.
Request 1. Refer to EKPC’s application, page 1, Item 2, which references the

concerns EKPC has over the future availability of financing from the Rural Utilities Service
(“RUS™). The discussion cites to: (a) RUS no longer lending for base load fossil generating units;
(2) RUS’s lending and guarantee authority is subject to an annual appropriations process; (3)
access to other sources of secured financing is subject to obtaining a lien accommodation from
RUS; and (4) RUS’s lien accommodation process is extremely lengthy and subject to certain

inflexible RUS requirements.

Request 1a. Explain how lengthy the RUS lien accommodation process is and identify

the “inflexible RUS requirements” referenced above.

Response 1a. East Kentucky Power Cooperative, Inc. (‘EKPC”), as well as other similar
generation and transmission cooperatives that are Rural Utilities Service (“RUS”) borrowers, has
found that the process for RUS lien accommodations, and for lien subordinations — a comparable
alternative financing approach, can often take between 6 months and, in some cases, in excess of
2 years. In addition, growing staffing constraints at RUS are increasing the likelihood of even
longer future delays in the lien accommodation or subordination process and potentially
increased costs occurring with market shifts in interest rates as a result of such delays. When

seeking a lien accommodation or subordination, EKPC also must comply with various stringent



PSC Request 1
Page 2 of 19

RUS regulatory requirements applicable to lien accommodations and subordinations, as codified
in the Federal Register. A copy of the applicable RUS regulations is provided on pages 4 through

19 of this response.

Request 1b. Has EKPC ever requested a lien accommodation from RUS? If yes,
provide a summary of the reasons for each request, the date the request was made, and the date

the request was approved or denied.

Response 1b. Yes. EKPC must comply with the RUS lien accommodation or
subordination process every time it seeks to either secure additional debt (other than RUS debt)
under the Existing Mortgage or to subordinate the lien of the Existing Mortgage with respect to
assets to be financed by other lenders. Note that every non-RUS secured financing of EKPC has
had to go through the RUS lien accommodation or subordination process. Most recently, on
November 3, 2008, EKPC requested a lien accommodation from RUS with respect to financing
for the construction of the Smith Circulating Fluidized Bed (CFB) project. EKPC’s request was
approved by RUS on July 31, 2009. A copy of this lien accommodation approval was provided
to the Commission in Case No. 2009-00476; the Commission later approved EKPC’s Motion to
Withdraw its Application in this proceeding.

Request 1c. Explain whether, in conjunction with both, or either, of the financing
applications docketed as Case Nos. 2010-00166 and 2011-00204, EKPC sought a lien
accommodation or other approval from RUS. In each instance, provide the length of time

required to obtain a lien accommodation or other RUS approval.

Response 1c. No lien accommodation or other RUS approval was required in either case

since the referenced applications related to unsecured financings.
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Request 1d. The two financing cases identified in part c. of this request were filed with
the Commission within the past 28 months. Explain whether any of the RUS financing issues
identified in Item 2 of the application have changed during that period of time and whether

EKPC’s concerns have increased due to such changes.

Response 1d. The financing issues identified in Item 2 of the application have been
ongoing concerns. In addition, as noted in the response to Request 1a. above, personnel
reductions and budget constraints at RUS and at the Office of General Counsel (counsel for the
RUS) have created additional challenges and delays for cooperatives seeking to obtain new RUS
generation- and transmission-related loans, RUS lien accommodations or subordinations, or

affirmative RUS consents or approvals of any kind.
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Title 7: Agriculture
PART 1717—POST-LOAN POLICIES AND PROCEDURES COMMON TO INSURED AND
GUARANTEED ELECTRIC LOANS

Browse Previous | Browse Next

Subpart R—Lien Accommodations and Subordinations for 100 Percent Private
Financing

Source: 58 FR 53843, Oct. 19, 1993, unless otherwise noted.
§1717.850 General.

(a) Scope and applicability. (1) This subpart R establishes policies and procedures for the
accommodation, subordination or release of the Government's lien on borrower assets, including
approvals of supporting documents and related loan security documents, in connection with 100 percent
private sector financing of facilities and other purposes. Policies and procedures regarding lien
accommodations for concurrent supplemental financing required in connection with an RUS insured loan
are set forth in subpart S of this part

(2) This subpart and subpart S of this part apply only to debt to be secured under the mortgage, the
issuance of which is subject to the approval of the Rural Utilities Service (RUS) by the terms of the
borrower's mortgage with respect to the issuance of additional debt or the refinancing or refunding of
debt. If RUS approval is not required under such terms of the mortgage itself, a lien accommodation is
not required. if the foan contract or other agreement between the borrower and RUS requires RUS
approval with respect to the issuance of debt or making additions to or extensions of the borrower's
system, such required approvals do not by themselves result in the need for a lien accommodation.

(b) Overall policy. (1) Consistent with prudent lending practices, the maintenance of adequate security
for RUS's loans, and the objectives of the Rural Electrification Act (RE Act), it is the policy of RUS to
provide effective and timely assistance to borrowers in obtaining financing from other lenders by sharing
RUS's lien on a borrower's assets in order to finance electric facilities, equipment and systems, and
certain other types of community infrastructure. In certain circumstances, RUS may facilitate the
financing of such assets by subordinating its lien on specific assets financed by other lenders.

(2) ltis also the policy of RUS to provide effective and timely assistance to borrowers in promoting rural
development by subordinating RUS's lien for financially sound rural development investments under the
conditions set forth in §1717.858.

(c) Decision factors. In determining whether to accommodate, subordinate, or release its lien on property
pledged by the borrower under the RUS mortgage, RUS will consider the effects of such action on the
achievement of the purposes of the RE Act, the repayment and security of RUS loans secured by the
mortgage, and other factors set forth in this subpart. The following factors will be considered in
assessing the effects on the repayment and security of RUS loans:

(1) The value of the added assets compared with the amount of new debt to be secured;

(2) The value of the assets already pledged under the mortgage, and any effects of the proposed
transaction on the value of those assets;

http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=614c711a3486bf9fd310d174c66c8...
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(3) The ratio of the total outstanding debt secured under the mortgage to the value of all assets pledged
as security under the mortgage; PSC Request 1a

(4) The borrower's ability to repay debt owed to the Government, as indicated by the following factors: Page Sof19

(i) Revenues, costs (including interest, lease payments and other debt service costs), margins, Times
Interest Earned Ratio (TIER), Debt Service Coverage (DSC), and other case-specific economic and
financial factors;

(i) The variability and uncertainty of future revenues, costs, margins, TIER, DSC, and other case-
specific economic and financial factors;

(i) Future capital needs and the ability of the borrower to meet those needs at reasonable cost;

(iv) The ability of the borrower's management to manage and control its system effectively and plan for
future needs, and

(5) Other factors that may be relevant in individual cases, as determined by RUS.

(d) Environmental considerations. Under certain circumstances, such as when the project does not
qualify for a categorical exclusion, the environmental requirements of 7 CFR part 1794 may apply to
applications for lien accommodations, subordinations, and releases.

(e) Co-mortgagees. Other mortgagees under existing mortgages shared with RUS may have the right to
approve requests for lien accommodations, subordinations and releases. In those cases, borrowers
would have to obtain the approval of such mortgagees in order for the lien of the mortgage to be
accommodated, subordinated or released. Any reference in this subpart to waiving by RUS of any of its
rights under the mortgage shall apply only to the rights of RUS and shall not apply to the rights of any
other co-mortgagee.

(f) Safety and performance standards. (1) To be eligible for a lien accommodation or subordination from
RUS, a borrower must comply with RUS standards regarding facility and system planning and design,
construction, procurement, and the use of materials accepted by RUS, as required by the borrower's
mortgage, loan contract, or other agreement with RUS, and as further specified in RUS regulations

(2) RUS “Buy American” requirements shall not apply.

(g9) Advance of funds. (1) The advance of funds from 100 percent private loans lien accommodated or
subordinated by RUS will not be subject to RUS approval. It is the private lender's responsibility to adopt
reasonable measures to ensure that such loan funds are used for the purposes for which the loan was
made and the lien accommodation or subordination granted. RUS encourages lenders to adopt the
following measures:

(i) Remit loan advances to a separate subaccount of the Cash-Construction Fund-Trustee Account;

(i) Obtain a certification from a registered professional engineer, for each year during which funds from
the separate subaccount are utilized by the borrower, that all materials and equipment purchased and
facilities constructed during the year from said funds comply with RUS safety and performance
standards, as required by paragraph (f) of this section, and are included in an CWP or CWP amendment
approved by the borrower's board of directors;

(iii) Obtain an auditor's certification from a Certified Public Accountant, for each year during which funds
are advanced to or remitted from the separate subaccount, certifying:

(A) The amount of loan funds advanced to and remitted from the separate subaccount during the period
of review;

(B) That based on the auditor's review of construction work orders and other records, all moneys
disbursed from the separate subaccount during the period of review were used for purposes
contemplated in the loan agreement and the lien accommodation; and

(iv) Immediately notify RUS in writing if the lender is unable to obtain the certifications cited in
paragraphs {g)(1)(if} and (g)(1)(iii) of this section.

http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=614c711a3486bf9fd310d174c66c8... 7/6/2012
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responsibility provided that additional measures are not reasonably required based on the particular PSC Request 1a

circumstances of an individual case. Should a lender fail to carry out its responsibility in the manner

described in this paragraph (g) or in another manner acceptable to RUS, RUS may disqualify such Page 6 of 19

lender from participation in advance approval under §§1717.854 and 1717.857 and condition the
lender's receipt of a lien accommodation or subordination upon the lender providing satisfactory
evidence that it will fulfilf its responsibility under this paragraph (g).

(h) Contracting and procurement procedures. (1) Fadilities financed with debt obtained entirely from non-
RUS sources, without an RUS loan guarantee, are not subject to RUS post-loan requirements regarding
contracting, procurement and bidding procedures, contract close-out procedures pertaining to project
completion, final payment of contractor, and related matters; and standard forms of construction and
procurement contracts listed in 7 CFR 1726.300.

(2) To the extent that provisions in a borrower's loan contract or mortgage in favor of RUS may be
inconsistent with paragraphs (g)(1) and (h)(1) of this section, paragraphs (g)(1) and (h)(1) of this section
are intended to constitute an approval or waiver under the terms of such instruments, and in any
regulations implementing such instruments, with respect to facilities financed with debt obtained entirely
from non-RUS sources without an RUS guarantee

(i) Access of handicapped to buildings and seismic safety. A borrower must meet the following
requirements to be eligible for a lien accommodation or subordination for 100 percent private financing
of the construction of buildings:

(1) The borrower must provide RUS with a certification by the project architect that the buildings will be
designed and constructed in compliance with Section 504 of the Rehabilitation Act of 1973 as amended
(29 U.8.C. 794), as applicable under that Act, and that the facilities will be readily accessible to and
usable by persons with handicaps in accordance with the Uniform Federal Accessibility Standards
(UFAS), (Appendix A to 41 CFR part 101.19, subpart 101-19.6). The certification must be included in
the borrower's application for a lien accommodation or subordination. In addition to these requirements,
building construction may also be subject to requirements of The Americans with Disabilities Act (42
U.8.C. 12101 ef seq. ); and

(2) The borrower must comply with RUS's seismic safety requirements set forth in 7 CFR part 1792,
subpart C.

(i) Breach of warranty. Any breach of any warranty or agreement or any material inaccuracy in any
representation, warranty, certificate, document, or opinion submitted pursuant to this subpart, including,
without limitation, any agreement or representation regarding the use of funds from loans lien
accommodated or subordinated pursuant to this subpart, shall constitute a default by the borrower under
the terms of its loan agreement with RUS.

(k) Guaranteed loans. The provisions of this subpart do not apply to lien accommodations or
subordinations sought for loans guaranteed by RUS. Such lien accommodations and subordinations are
governed by RUS regulations on guaranteed loans.

() Release of lien. To avoid repetition, release of lien is not mentioned in every instance where it may be
an acceptable alternative to subordination of RUS's lien. Generally, lien subordination is favored over
release of lien, and any decision to release RUS's lien is at the sole discretion of RUS.

(m) Waiver authority. Consistent with the RE Act and other applicable laws, any requirement, condition,
or restriction imposed by this subpart, or subpart S of this part, on a borrower, private lender, or
application for a lien accommodation or subordination may be waived or reduced by the Administrator, if
the Administrator determines that said action is in the Government's financial interest with respect to
ensuring repayment and reasonably adequate security for loans made or guaranteed by RUS.

(n) Liability. It is the intent of this subpart that any failure on the part of RUS to comply with any
provisions hereof, including without limitation, those provisions setting forth specified timeframes for
action by RUS on applications for lien accommodations or lien subordinations, shall not give rise to
liability of any kind on the part of the Government or any employees of the Government including,
without limitation, liability for damages, fees, expenses or costs incurred by or on behaif of a borrower,
private lender or any other party. ' :

[58 FR 53843, Oct. 19, 1993, as amended at 60 FR 67408, Dec. 29, 1995]

http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=614c711a3486bf9fd310d174c66c8...
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Terms used in this subpart have the meanings set forth in 7 CFR 1710.2. References to specific RUS

forms and other RUS documents, and to specific sections or lines of such forms and documents, shall Page 7 of 19

include the corresponding forms, documents, sections and lines in any subsequent revisions of these
forms and documents. In addition to the terms defined in 7 CFR 1710.2, the following terms have the
following meanings for the purposes of this subpart:

Borrower's financial and statistical report means RUS Form 7, Parts A through D, for distribution
borrowers, and RUS Form 12a for power supply borrowers.

Calendar day means any day of the year, except a Federal holiday that falls on a work day

Capital investment. For the purposes of §1717.860, capital investment means an original investment in
an asset that is intended for long-term continued use or possession and, for accounting purposes, is
normally depreciated or depleted as it is used. For example, such assets may include land, facilities,
equipment, buildings, mineral deposits, patents, trademarks, and franchises. Original investments do not
include refinancings or refundings.

Current refunding means any refunding of debt where the proceeds of the new debt are applied to
refund the old debt within 90 days of the issuance of the new debt.

Default under the RUS mortgage, loan contract, restructuring agreement, or any other agreement
between the borrower and RUS means any event of default or any event which, with the giving of notice
or lapse of time or both, would become an event of default.

Equity, less deferred expenses, means Line 33 of Part C of RUS Form 7 less assets properly recordable
in Account 182.2, Unrecovered Plant and Regulatory Study Costs, and Account 182.3, Other Regulatory
Assets.

Front-end costs means the reasonable cost of engineering, architectural, environmental and other
studies and plans needed to support the construction of facilities and other investments eligible for a lien
accommodation or subordination under this subpart.

Lien accommodation means the sharing of the Government's (RUS's) lien on property, usually all
property, covered by the lien of the RUS mortgage.

Lien subordination means allowing another lender to take a first mortgage lien on certain property
covered by the lien of the RUS mortgage, and the Government (RUS) taking a second lien on such
property.

Natural gas distribution system means any system of community infrastructure whose primary function is
the distribution of natural gas and whose services are availabie by design to all or a substantial portion
of the members of the community.

Net utility plant means Part C, Line 5 of RUS Form 7 (distribution borrowers) or Section B, Line 5 of RUS
Form 12a (power supply borrowers).

Power cost study means the study defined in 7 CFR 1710.303.

Solid waste disposal systern means any system of community infrastructure whose primary function is
the collection and/or disposal of solid waste and whose services are available by design to all or a
substantial portion of the members of the community.

Telecommunication and other electronic communication system means any system of community
infrastructure whose primary function is the provision of telecommunication or other electronic
communication services and whose services are available by design to all or a substantial portion of the
members of the community.

Total assets, less deferred expenses means Line 26 of Part C of RUS Form 7 less assets properly
recordable in Account 182.2, Unrecovered Plant and Regulatory Study Costs, and Account 182.3, Other
Regulatory Assets. '

http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=614c711a3486bf9fd310d174c66c8...
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Transaction costs means the reasonable cost of legal advice, accounting fees, filing fees, recording

fees, call premiums and prepayment penalties, financing costs (including, for example, underwriting Page 8o0f19

commissions, letter of credit fees and bond insurance), and printing associated with borrower financing.

Water and waste disposal system means any system of community infrastructure whose primary
function is the supplying of water and/or the collection and treatment of waste water and whose services
are available by design to all or a substantial portion of the members of the community.

Weighted average life of the loan means the average life of the loan based on the proportion of original
loan principal paid during each year of the loan. It shall be determined by calculating the sum of all loan
principal payments, expressed as a fraction of the original loan principal amount, times the number of
years and fractions of years elapsed at the time of each payment since issuance of the loan. For
example, given a $5 million loan, with a maturity of 5 years and equal principal payments of $1 million
due on the anniversary date of the loan, the weighted average life would be: (.2)(1 year) + (.2)(2 years) +
(.2)(3 years) + (.2)(4 years) + (.2)(5 years) = .2 years + .4 years + .6 years + .8 years + 1.0 years = 3.0
years. If instead the loan had a balloon payment of $5 million at the end of 5 years, the weighted
average life would be: ($5 million/$5 million)(5 years) = 5 years.

[58 FR 53843, Oct. 19, 1993, as amended at 59 FR 3986, Jan. 28, 1994; 60 FR 67409, Dec. 29, 1995}
§1717.852 Financing purposes.

(a) Purposes eligible. The following financing purposes, except as excluded in paragraph (b) of this
section, are eligible for a lien accommodation from RUS, or in certain circumstances a subordination of
RUS's lien on specific assets, provided that all applicable provisions of this subpart are met:

(1) The acquisition, construction, improvement, modification, and replacement (less salvage value) of
systems, equipment, and facilities, including real property, used to supply electric and/or steam power
to:

(i) RE Act beneficiaries; and/or

(i) End-user customers of the borrower who are not beneficiaries of the RE Act. Such systems,
equipment, and facilities include those listed in 7 CFR 1710.251(c) and 1710.252(c), as well as others
that are determined by RUS to be an integral component of the borrower's system of supplying electric
and/or steam power to consumers, such as, for example, coal mines, coal handling facilities, railroads
and other transportation systems that supply fuel for generation, programs of demand side management
and energy conservation, and on-grid and off-grid renewable energy systems;

(2) The purchase, rehabilitation and integration of existing distribution facilities, equipment and systems,
and associated service territory;

(3) The following types of community infrastructure substantially located within the electric service
territory of the borrower: water and waste disposal systems, solid waste disposal systems,
telecommunication and other electronic communications systems, and natural gas distribution systems;

(4) Front-end costs, when and as the borrower has obtained a binding commitment from the non-RUS
lender for the financing required to complete the procurement or construction of the facilities;

(5) Transaction costs included as part of the cost of financing assets or refinancing existing debt,
provided, however, that the amount of transaction costs eligible for lien accommodation or subordination
normally shall not exceed 5 percent of the principal amount of financing or refinancing provided, net of
all transaction costs;

(6) The refinancing of existing debt secured under the mortgage;

(7) Interest during construction of generation and transmission facilities if approved by RUS, case by
case, depending on the financial condition of the borrower, the terms of the financing, the nature of the
construction, the treatment of these costs by regulatory authorities having jurisdiction, and such other
factors deemed appropriate by RUS; and

http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=614c711a3486bfOfd310d174c66c8...
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(b) Purposes ineligible. The following financing purposes are not eligible for a lien accommodation or

subordination from RUS: Page 9 of 19

(1) Working capital, including operating funds, unless in the judgment of RUS the working capital is
required to ensure the repayment of RUS loans and/or other loans secured under the mortgage;

(2) Facilities, equipment, appliances, or wiring located inside the premises of the consumer, except:
(i) Certain load-management equipment (see 7 CFR 1710.251(c)),

(i) Renewable energy systems and RUS-approved programs of demand side management and energy
conservation, and

(iii) As determined by RUS on a case by case basis, facilities inciuded as part of certain cogeneration
projects to furnish electric and/or steam power to end-user customers of the borrower;

(3) Investments in a lender required of the borrower as a condition for obtaining financing; and

(4) Debt incurred by a distribution or power supply borrower to finance facilities, equipment or other
assets that are not part of the borrower's electric system or one of the four community infrastructure
systems cited in paragraph (a)(3) of this section, except for certain rural development investments
eligible for a lien subordination under §1717.858.

(c) Lien subordination for electric utility investments. RUS will consider subordinating its lien on specific
electric utility assets financed by the lender, when the assets can be split off without materially reducing
the stability, safety, reliability, operational efficiency, or liquidation value of the rest of the system.

[58 FR 53843, Oct. 19, 1993, as amended at 59 FR 3986, Jan. 28, 1994; 60 FR 67409, Dec. 29, 1995]
§1717.853 Loan terms and conditions.

(a) Terms and conditions. A loan, bond or other financing instrument, for which a lien accommodation or
subordination is requested from RUS, must comply with the following terms and conditions:

(1) The maturity of the loan or bond used to finance facilities or other capital assets must not exceed the
weighted average of the expected remaining useful lives of the assets being financed,

(2) The loan or bond must have a maturity of not less than 5 years, except for loans or bonds used to
refinance debt that has a remaining maturity of less than 5 years;

(3) The principal of the loan or bond must be amortized at a rate that will yield a weighted average life
not greater than the weighted average life that would result from level payments of principal and interest;
and

{4) The loan, or any portion of the loan, may bear either a variable (set annually or more frequently) or a
fixed interest rate.

(b) R S approval. Loan terms and conditions and the loan agreement between the borrower and the
lender are subject to RUS approval. However, RUS will usually waive its right of approval for distribution
borrowers that meet the conditions for advance approval of a lien accommodation or subordination set
forth in §1717.854. RUS may also waive its right of approval in other cases. RUS's decision to waive its
right of approval will depend on the adequacy of security for RUS's loans, the current and projected
financial strength of the borrower and its ability to meet its financial obligations, RUS's familiarity with the
lender and its lending practices, whether the transaction is ordinary or unusual, and the uncertainty and
credit risks involved in the transaction

§1717.85 Advance approval—100 percent private financing of distribution,
subtransmission and ead uarters facilities, and certain ot er community
infrastructure.

http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=614c711a3486bf9fd310d174c66c8...
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(a) Policy. Requests for a lien accommodation or subordination from distribution borrowers for 100
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percent private financing of distribution, subtransmission and headquarters facilities, and for community PSC Request 1a

infrastructure listed in §1717.852(a)(3), qualify for advance approval by RUS if they meet the conditions

of this section and all other applicable provisions of this subpart. Advance approval means RUS will Page 10 of 19

approve these requests once RUS is satisfied that the conditions of this section and all other applicable
provisions of this subpart have been met.

(b) Eligible purposes. Lien accommodations or subordinations for the financing of distribution,
subtransmission, and headquarters facilities and community infrastructure listed in §1717.852(a)(3) are
eligible for advance approval, except those that involve the purchase of existing facilities and associated
service territory.

(¢) walification criteria. To qualify for advance approval, the following requirements, as well as all other
applicable requirements of this subpart, must be met:

(1) The borrower has achieved a TIER of at least 1.25 and a DSC of at least 1.25 for each of 2 calendar
years immediately preceding, or any 2 consecutive 12 month periods ending within 180 days
immediately preceding, the issuance of the debt;

(2) The ratio of the borrower's equity, less deferred expenses, to total assets, less deferred expenses, is
not less than 27 percent, after adding the principal amount of the proposed loan to the total assets of the
borrower;

(3) The borrower's net utility plant as a ratio to its total outstanding long-term debt is not less than 1.0,
after adding the principal amount of the proposed loan to the existing outstanding long-term debt of the
borrower,;

(4) There are no actions or proceedings against the borrower, pending or overtly threatened in writing
before any court, governmental agency, or arbitrator that would materially adversely affect the
borrower's operations and/or financial condition;

(5) The borrower is current on all debt payments and all other financial obligations, and is not in default
under the RUS mortgage, the RUS loan contract, the borrower's wholesale power contract, any debt
restructuring agreement, or any other agreement with RUS;

(6) The borrower has:

(i) Submitted the annual auditor's report, report on compliance, report on internal controls, and
management letter in accordance with 7 CFR part 1773,

(i) Received an unqualified opinion in the most recent auditor's report;

(iii) Resolved all material findings and recommendations made in the most recent Loan Fund and
Accounting Review;

(iv) Resolved all material findings and recommendations made in the most recent financial statement
audit, including those material findings and recommendations made in the report on internal control,
report on compliance, and management letter;

(v) Resolved all outstanding material accounting issues with RUS; and
(vi) Resolved any significant irregularities to RUS's satisfaction; and

(7) If the borrower has a power supply contract with a power supply borrower, the power supply
borrower is current on all debt payments and all other financial obligations, and is not in default under
the RUS mortgage, the loan contract, any debt restructuring agreement, or any other agreement with
RUS.

(d) Right of normal review reserved. RUS reserves the right to review any request for lien
accommodation or subordination under its normal review process rather than under advance approval
procedures if RUS, in its sole discretion, determines there is reasonable doubt as to whether the
requirements of paragraphs (b) and (c) of this section have been or will be met, or whether the borrower
will be able to meet all of its present and future financial obligations
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infrastructure.

Applications for a lien accommodation or subordination that meet the requirements of §1717.854 must
include the following information and documents:

(a) A certification by an authorized official of the borrower that the borrower and, as applicable, the loan
are in compliance with ail conditions set forth in §1717.854(c) and all applicable provisions of
§§1717 852 and 1717.853;

(b) A resolution of the borrower's board of directors requesting the lien accommodation or subordination
and including the amount and maturity of the proposed loan, a general description of the facilities or
other purposes to be financed, the name and address of the lender, and an attached term sheet
summarizing the terms and conditions of the proposed loan;

(c) The borrower's financial and statistical report, the data in which shall not be more than 60 days old
when the complete application is received by RUS;

(d) Draft copy of any new mortgage or mortgage amendment (supplement) required by RUS or the
lender, unless RUS has notified the borrower that it wishes to prepare these documents itself;

(e) A copy of the loan agreement, loan note, bond or other financing instrument, unless RUS has notified
the borrower that these documents need not be submitted;

(f) Borrower's environmental report and/or other environmental documentation, if required by 7 CFR part
1794,

(g) RUS Form 740c, Cast Estimates and Loan Budget for Electric Borrowers, and RUS Form 740g,
Application for Headquarters Buildings;

(h) A CWP or CWP amendment covering the proposed project, in accordance with 7 CFR part 1710,
subpart F, and subject to RUS approval, and a resolution of the borrower's board of directors adopting
the CWP;

(i) The certification by the project architect for any buildings to be constructed, as required by §1717.850
(i),

() A certification by an authorized official of the borrower that flood hazard insurance will be obtained for
the full value of any buildings, or other facilities susceptible to damage if flooded, that will be located in a
flood hazard area;

(k) Form AD-1047, Certification Regarding Debarment, Suspension, and Other Responsibility Matters—
Primary Covered Transactions, as required by 7 CFR part 3017;

(1) A report by the borrower stating whether or not it is delinquent on any Federal debt, and if delinquent,
the amount and age of the delinquency and the reasons therefor; and a certification, if not previously
provided, that the borrower has been informed of the Government's collection options;

(m) The written acknowledgement from a registered engineer or architect regarding compliance with
seismic provisions of applicable model codes for any buildings to be constructed, as required by 7 CFR
1792.104; and

(n) Other information that RUS may require to determine whether all of the applicable provisions of this
subpart have been met.

[58 FR 53843, Oct. 19, 1993, as amended at 60 FR 67410, Dec. 29, 1995]

§1717.85 Application contents: ormal revie —100 percent private financing.
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(a) A certification by an authorized official of the borrower that:

(1) The borrower and, as applicable, the loan are in compliance with all applicable provisions of
§§1717.852 and 1717.853; and

(2) There are no actions or proceedings against the borrower, pending or overtly threatened in writing
before any court, governmental agency, or arbitrator that would materially adversely affect the
borrower's operations and/or financial condition. If this certification cannot be made, the application must
include.

(i) An opinion of borrower's counsel regarding any actions or proceedings against the borrower, pending
or overtly threatened in writing before any court, governmental agency, or arbitrator that would materially
adversely affect the borrower's operations and/or financial condition. The opinion shall address the
merits of the claims asserted in the actions or proceedings, and include, if appropriate, an estimate of
the amount or range of any potential loss; and

(i) A certification by an authorized official of the borrower as to the amount of any insurance coverage
applicable to any loss that may result from the actions and proceedings addressed in the opinion of
borrower's counsel;

(b) The information and documents set forth in §1717.855 (b) through (n};

(c) A long-range financial forecast providing financial projections for at ieast 10 years, which
demonstrates that the borrower's system is economically viable and that the proposed loan is financially
feasible, and a resolution of the borrower's board of directors adopting the long-range financial forecast.
The financial forecast must comply with the requirements of 7 CFR part 1710 subpart G. RUS may, in its
sole discretion, waive the requirement of this paragraph that a long range financial forecast be provided,
if:

(1) The borrower is current on all of its financial obligations and is in compliance with all requirements of
its mortgage and loan agreement with RUS;

(2) In RUS's judgment, granting a lien accommodation or subordination for the proposed loan will not
adversely affect the repayment and security of outstanding debt of the borrower owed to or guaranteed
by RUS;

(3) The borrower has achieved the TIER and DSC and any other coverage ratios required by its
mortgage or loan contract in each of the two most recent calendar years; and

(4) The amount of the proposed loan does not exceed the lesser of $10 million or 10 percent of the
borrower's current net utility plant,

(d) [Reserved]

(e) As applicable to the type of facilities being financed, a CWP, related engineering and cost studies, a
power cost study, and a resolution of the borrower's board of directors adopting these documents.
These documents must meet the requirements of 7 CFR part 1710, subpart F and, as applicable,
subpart G;

(f) Unless the requirement has been waived in writing by RUS, a current, RUS-approved power
requirements study, which must meet the requirements of 7 CFR part 1710, subpart E, to the same
extent as if the loan were being made by RUS, and a resolution of the borrower's board of directors
adopting the study; and

(g) A discussion of the borrower's compliance with RUS requirements on accounting, financial reporting,
record keeping, and irregularities {(see §1717.854(c)(5)). RUS will review the case and determine the
effect of any noncompliance on the feasibility and security of RUS's loans, and whether the requested
lien accommodation or subordination can be approved.
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(a) Advance approval. All applications for a lien accommodation or subordination for the refinancing of
existing secured debt that meet the qualification criteria of this paragraph, except applications from
borrowers in default under their mortgage or loan contract with RUS, are eligible for advance approval.
Such lien accommodations and subordinations are deemed to be in the Government's interest, and RUS
will approve them once RUS is satisfied that the requirements of this paragraph and paragraph (c) of this
section have been met. The qualification criteria are as follows:

(1) The refinancing is a current refunding and does not involve interest rate swaps, forward delivery
contracts, or similar features;

(2) The principal amount of the refinancing loan does not exceed the sum of the outstanding principal
amount of the debt being refinanced plus the amount of transactions costs included in the refinancing
loan that are eligible for lien accommodation or subordination under §1717.852(a)(4);

(3) The weighted average life of the refinancing loan is not greater than the weighted average remaining
life of the loan being refinanced; and

(4) The present value of the cost of the refinancing loan, including all transaction costs and any required
investments in the lender, is less than the present value of the cost of the loan being refinanced, as
determined by a method acceptable to RUS. The discount rate used in the present value analysis shall
be equal to either:

(i) The current rate on Treasury securities having a maturity equal to the weighted average life of the
refunding loan, plus one-eighth percent, or

(i) A rate approved by RUS based on documentation provided by the borrower as to its marginal long-
term borrowing cost.

(b) Other applications. Applications for a lien accommodation or subordination for refinancing that do not
meet the requirements of paragraph (a) of this section will be reviewed by RUS under normal review
procedures for these applications. In the case of either advance approval or normal review, a lien
subordination would be authorized only if the lien of the mortigage was subordinated with respect to the
assets securing the loan being refinanced.

(c) Application contents advance approval of refinancing. Applications for a lien accommodation or
subordination for refinancing of existing secured debt that meet the qualification criteria for advance
approval set forth in paragraph (a) of this section, must include the following information and documents:

(1) A certification by an authorized official of the borrower that the application meets the requirements of
paragraph (a) of this section and all applicable provisions of §§1717.852 and 1717.853;

(2) Documentation and analysis demonstrating that the application meets the qualification criteria set
forth in paragraph (a) of this section;

(3) A resolution of the borrower's board of directors requesting the lien accommodation or subordination
and including the amount and maturity of the proposed loan, a general description of the debt to be
refinanced, the name and address of the lender, and an attached term sheet summarizing the terms and
conditions of the proposed loan;

(4) The borrower's financial and statistical report, the data in which shall not be more than 60 days old
when the complete application is received by RUS;

(5) Draft copy of any new mortgage or mortgage amendment (supplement) required by RUS or the
lender, unless RUS has notified the borrower that it wishes to prepare these documents itself,

(6) A copy of the loan agreement, loan note, bond or other financing instrument, unless RUS has notified
the borrower that these documents need not be submitted;
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the amount and age of the delinguency and the reasons therefor; and a certification, if not previously
provided, that the borrower has been informed of the Government's collection options; and

(9) Other information, documents and opinions that RUS may require to determine whether all of the
applicable provisions of this subpart have been met

(d) Application contents normal review of refinancing. Applications for a lien accommodation or
subordination for refinancing of existing secured debt that do not meet the requirements for advance
approval set forth in paragraph (a) of this section, must include the following information and documents:

(1) The information and documents set forth in paragraphs (c)(3) through (9) of this section,
(2) A complete description of the refinancing loan and the outstanding debt to be refinanced;

(3) An analysis comparing the refinancing loan with the loan being refinanced as to the weighted
average life and the net present value of the costs of the two loans; and

(4) If the present value of the cost of the refinancing loan is greater than the present value of the cost of
the debt being refinanced, financial forecasts for at least 5 years comparing the borrower's debt service
and other costs, revenues, margins, cash flows, TIER, and DSC, with and without the proposed
refinancing.

(e) Application process and timeframes. The application process and timeframes for RUS review and
action for refinancings are set forth in §1717.859(d).

(f) Prepayments of concurrent R S insured loans. If the loan being refinanced was made concurrently
as supplemental financing required by RUS in connection with an RUS insured loan, the refinancing will
not be considered a prepayment under the RUS mortgage, and no proportional prepayment of the
concurrent RUS insured loan will be required, provided that the principal amount of the refinancing loan
is not less than the amount of loan principal being refinanced, and the weighted average life of the
refinancing loan is materially equal to the weighted average remaining life of the loan being refinanced.
The refinancing loan shall be considered a concurrent loan.

[58 FR 53843, Oct. 19, 1993, as amended at 60 FR 67410, Dec. 29, 1995]
§1717.858 Lien subordination for rural development investments.

(a) Policy. RUS encourages borrowers to consider investing in financially sound projects that are likely to
have a positive effect on economic development and employment in rural areas. In addition to the
guidance set forth in §1717.651, RUS recommends that such investments be made through a subsidiary
of the borrower in order to clearly separate the financial risks and the revenues and costs of the rural
development enterprise from those of the borrower's electric utility business. This should reduce credit
risks to the borrower's primary business, and minimize the possibility of undisclosed cross subsidization
of the rural development enterprise by electric rate payers.

{(b) Lien subordination. RUS will consider subordinating or releasing its lien on the stock held by a
borrower in a subsidiary whose primary business directly contributes to or supports economic
development and employment in rural areas, as defined in section 13 of the RE Act, when requested by
a lender to the subsidiary, other than the borrower. To be eligible for said lien subordination or release:

(1) The borrower must be current on all of its financial obligations and be in compliance with all
provisions of its mortgage and loan agreement with RUS; and

(2) In the judgment of RUS, the borrower must be able to repay all of its outstanding debt, and the
security forall outstanding loans made to the borrower by RUS, including loans guaranteed by RUS,
must be adequate, after taking into account the proposed subordination or release of lien.

(c) Application contents. Applications for a lien subordination or release of lien for rural development
investments must include the following information and documents:
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(1) A resolution of the borrower's board of directors requesting the lien subordination or release of lien;
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(2) A certification by an authorized official of the borrower that the borrower is current on ali of its
financial obligations and is in compliance with all provisions of its mortgage and loan agreement with Page 15 0f 19
RUS;

(3) A description of the facilities or other purposes to be financed and the projected effects on economic
development and employment in rural areas;

(4) The borrower's financial and statistical report, the data in which shall not be more than 60 days old
when the complete application is received by RUS;

(5) If requested by RUS, a long-range financial forecast providing financial projections for at least 10
years, in form and substance satisfactory to RUS, which demonstrates that the borrower's system is
economically viable and that the borrower will be able to repay all of its outstanding debt and meet all
other financial obligations;

(8) A discussion of the borrower's compliance with RUS requirements on accounting, financial reporting,
record keeping, and irregularities (see §1717.854(c)(5)). RUS will review the case and determine the
effect of any noncompliance on the feasibility and security of RUS's loans, and whether the requested
lien subordination or release of lien can be approved;

(7) If any buildings are to be constructed with the proceeds of the loan to be made to the subsidiary.

(i) A certification by the project architect that the buildings will be designed and constructed in
compliance with Section 504 of the Rehabilitation Act of 1973 as amended (29 U.S.C. 794), as
applicable under that Act, and that the facilities will be readily accessible to and usable by persons with
handicaps in accordance with the Uniform Federal Accessibility Standards,; and

(i) A written acknowledgement from a registered engineer or architect regarding compliance with
seismic provisions of applicable model codes, as required by 7 CFR 1792.104;

(8) A certification by an authorized official of the borrower that flood hazard insurance will be obtained for
the full value of any buildings, or other facilities susceptible to damage if flooded, that will be located in a
flood hazard area;

(9) Form AD-1047, Certification Regarding Debarment, Suspension, and Other Responsibility Matters—
Primary Covered Transactions, as required by 7 CFR part 3017,

(10) A report by the borrower stating whether or not it is delinquent on any Federal debt, and if
delinquent, the amount and age of the delinquency and the reasons therefor, and a certification, if not
previously provided, that the borrower has been informed of the Government's collection options; and

(11) Other information that RUS may require to determine whether all of the applicable provisions of this
subpart have been met.

§1717.85 Application process and timeframes.

(a) General. (1) Borrowers are responsible for ensuring that their applications for a lien accommodation
or subordination are complete and sound as to substance and form before they are submitted to RUS.
RUS will not accept any application that, on its face, is incomplete or inadequate as to the substantive
information required by this subpart. RUS will notify borrowers in writing when their applications are
complete and in form and substance satisfactory to RUS. A copy of all notifications of borrowers cited in
this section will also be sent to the private lender.

(2) It is recommended that borrowers consult with RUS staff before submitting their applications to
determine whether they will likely qualify for advance approval or normal review, and to obtain answers
to any questions about the information and documents required for the application.

(3) A borrower shall, after submitting an application, promptly notify RUS of any changes that materially
affect the information contained in its application.
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required additional information and documents are available

(5) Timeframes. The timeframes for review of applications set forth in this section are based on the
following conditions:

(i) The types of lien accommodations or subordinations requested are of the “standard” types that RUS
has approved previously, i.e., the so-called Type |, Il and lll lien accommodations. Future revisions of
the RUS mortgage may result in other "standard” types of lien accommodations and lien subordinations
acceptable to RUS. Requests for lien accommodations or subordinations that are substantially different
than the "standard” types previously approved by RUS may require additional time for review and action;

(i) The requested lien accommodation or subordination does not require the preparation of an
environmental assessment or an Environmental Impact Statement. Preparation of these documents
often will require additional time beyond the timeframes cited in this section; and

(iii) The timeframes set forth in this section, except for paragraph (b){4) of this section, which deals only
with approval of 2 new mortgage or mortgage amendment, include RUS review and/or approval of a
loan contract, if required as part of the application, and required supporting documents, such as a CWP.

(b) Advance approval percent private financing of distribution, subtransmission, and headquarters
facilities. {1) Applications that qualify under §1717.854 for advance approval of a lien accommodation or
subordination for 100 percent private financing of distribution, subtransmission, and headquarters
facilities are submitted to the general field representative (GFR). The GFR will work with the borrower to
ensure that all components of the application are assembled. Once the application is satisfactory to the
GFR, it will be sent promptly to the Washington office for further review and action. If a new mortgage or
mortgage amendment is required, a draft of these documents must be included in the application, unless
the borrower has been notified that RUS wishes to prepare the documents itself.

(2) If no additional or amended information is needed for RUS to complete its review of the application
once it is received in the Washington Office, RUS will, within 45 calendar days of receiving the
application in the Washington Office, either:

(i) Approve the lien accommodation or subordination if the borrower has demonstrated satisfactorily to
RUS that all requirements of this subpart applicable to advance approval have been met, and send
written notice to the borrower. RUS's approval, in this case and all other cases, will be conditioned upon
execution and delivery by the borrower of a satisfactory security instrument, if required, and such
additional information, documents, and opinions of counsel as RUS may require;

(ii) If all requirements have not been met, so notify the borrower in writing. The application will be
returned to the borrower unless the borrower requests that it be reconsidered under the requirements
and procedures for normal review set forth in paragraph (c) of this section and in §1717.856, or

(i) Send written notice to the borrower explaining why a decision cannot be made at that time and giving
the estimated date when a decision is expected.

(3) If additional or amended information is needed after the application is received in the Washington
Office, RUS will so notify the borrower in writing within 15 calendar days of receiving the application in
the Washington Office. If RUS subsequently becomes aware of other deficiencies in the application,
additional written notice will be sent to the borrower. Within 30 calendar days of receiving all of the
information required by RUS to complete its review, RUS will act on the application as described in
paragraphs (b){(2)(i) through (b)(2)(iii) of this section.

(4) If a new mortgage or mortgage amendment is required, within 30 days of receiving such documents
satisfactory to RUS, including required execution counterparts, RUS will execute the documents and
send them to the borrower, along with instructions pertaining to recording of the mortgage, an opinion of
borrower's counsel, and other matters. RUS will promptly notify the borrower upon receiving satisfactory
evidence that the borrower has complied with said instructions

(c) Normal review percent private financing of distribution, transmission, and or generation
facilities —(1) Distribution borrowers. (i) Applications from distribution borrowers for a lien
accommodation or subordination for 100 percent private financing of distribution, transmission, and/or
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(i) If no additional or amended information is needed for RUS to complete its review of the application
once it is received in the Washington office, RUS will, within 90 calendar days of receiving the
application in the Washington office, send written notice to the borrower either approving the request,
disapproving the request, or explaining why a decision cannot be made at that time and giving the
estimated date when a decision is expected.

(iii) If additional or amended information is needed after the application is received in the Washington
Office, RUS will so notify the borrower in writing within 15 calendar days of receiving the application in
the Washington Office. If RUS subsequently becomes aware of other deficiencies in the application,
additional written notice will be sent to the borrower. Within 90 calendar days of receiving all of the
information required by RUS to complete its review, RUS will act on the application as described in
paragraph (¢)(1)(ii) of this section.

(iv) If a new mortgage or mortgage amendment is required, the procedures and timeframes of paragraph
(b)(4) of this section will apply.

(2) Power supply borrowers. (i) Applications from power supply borrowers for a lien accommodation or
subordination for 100 percent private financing of distribution, transmission, and/or generation facilities,
and other eligible electric utility purposes, are submitted to the RUS Power Supply Division, or its
successor, in Washington, DC

(i) Within 30 calendar days of receiving the borrower's application containing the information and
documents required by §1717.856, RUS will send written notice to the borrower of any deficiencies in its
application as to completeness and acceptable form and substance. Additional written notices may be
sent to the borrower if RUS subsequently becomes aware of other deficiencies in the borrower's
application

(iii) Within 90 calendar days of receiving all of the information required by RUS to complete its review,
RUS will act on the application as described in paragraph (c)(1)ii) of this section.

(iv) If & new mortgage or mortgage amendment is required, these documents will be reviewed and
executed pursuant to the procedures and timeframes of paragraph (b)(4) of this section

(d) Refinancing of existing debt. All requests for a lien accommodation or subordination for refinancing
are sent directly to the Washington office

(1) Advance approval. (i) Within 15 calendar days of receiving the borrower's application containing the
information and documents required by §1717.857(c), RUS will send written notice to the borrower of
any deficiencies in its application as to completeness and acceptable form and substance, Additional
written notices may be sent to the borrower if RUS subsequently becomes aware of other deficiencies in
the borrower's application.

(i) Within 15 calendar days of receiving all of the required information and documents, in form and
substance satisfactory to RUS, RUS will either:

(A) Approve the lien accommodation or subordination if the borrower has demonstrated satisfactorily to
RUS that all requirements of §1717.857(a) and (c) have been met, and send written notice to the
borrower,

(B) If ali requirements have not been met, so notify the borrower in writing. The application will be
returned to the borrower unless the borrower requests that it be reconsidered under the requirements
and procedures for normal review set forth in paragraph (d)(2) of this section and in §1717.857; or

(C) Send written notice to the borrower explaining why a decision cannot be made at that time and
giving the estimated date when a decision is expected.

(iii) If a new mortgage or mortgage amendment is required, these documents will be reviewed and
executed pursuant to the procedures and timeframes of paragraph (b)(4) of this section.
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Subpart S—Lien Accommodations for Supplemental Financing Required by 7 CFR
1710.110

Source: 58 FR 53851, Oct. 19, 1993, unless otherwise noted.
§1717.900 Qualification requirements.

Applications for a lien accommodation for supplemental financing required by 7 CFR 1710.110 must
meet the same requirements as an RUS insured loan. The justification and documentation materials
submitted as part of the borrower's application for an insured loan also serve as the justification and
documentation of the request for a lien accommodation for the required supplemental loan. Unless early
approval under §1717.901 is requested by a borrower, these applications will be processed during the
same time as RUS's review of the borrower's application for the concurrent insured foan

§ 1717.901 Early approval.

(a) Conditions. If requested by a borrower in writing, RUS will review the appiication for a lien
accommodation for required supplemental financing early in the process, before funding is available for
the concurrent RUS insured loan, and approve the lien accommodation if the following conditions are
met:

(1) The reguired supplemental loan meets the requirements for an insured loan, as set forth in 7 CFR
part 1710, subparts A through G, and other RUS regulations pertaining to required supplemental loans;

(2) The borrower has demonstrated the ability to obtain the funds that would be needed to complete
other portions of the project, if the portion o be constructed with private loan funds could not be used
productively without completion of such other portions, in the event concurrent RUS insured loan funds
are not forthcoming. Such evidence may include financial records demonstrating the availability of
general funds, and/or a written commitment from the private lender to provide a loan for the remaining
amount of financing required, with such commitment being conditioned upon the availability of a lien
accommodation from RUS; and

(3) An authorized official of the borrower has requested early approval of the lien accommodation and
explained the reasons therefor, and has certified that the funds are needed and will be drawn down
before funds from the concurrent insured loan are expected to be available, assuming that the insured
loan is approved.

(b) Timeframe for RUS action. (1) RUS will either approve or disapprove the lien accommodation within
90 days of receiving the borrower's request for early approval and the complete application for the
concurrent RUS loan and required supplemental financing, in form and substance satisfactory to RUS,
or notify the borrower in writing of the estimated date when a decision is expected. If an environmental
assessment or an Environmental Impact Statement is required, additional time beyond the 90 days may
be required to prepare these documents. RUS's approval of the lien accommodation will be conditioned

http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=614c711a3486bf9fd310d174c66c8...
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upon execution and delivery by the borrower of a satisfactory security instrument, if required, and such

Page 2 of 3

additional information, documents, and opinions of counsel as RUS may require. PSC Request 1a

(2) If a mortgage or mortgage amendment is required, RUS will consult with the other mortgagees as to Page 19 of 19

who will prepare the documents. Within 30 days of obtaining the documents satisfactory to RUS,
including required execution counterparts, RUS will execute the documents and send them to the
borrower, along with instructions pertaining to recording of the mortgage, an opinion of borrower's
counsel, and other matters. RUS will promptly notify the borrower upon receiving satisfactory evidence
that the borrower has complied with said instructions.

(c) Approval of concurrent insured loan. Early approval of a lien accommodation for a required
supplemental loan does not ensure that the concurrent RUS insured loan will be approved The request
for the concurrent insured loan will be reviewed when funds are available to make the loan. The
borrower may be requested to update certain supporting information in the loan application if substantial
time has elapsed since the lien accommodation or subordination was approved.

§1717.902 Other RUS requirements.

Supplemental loans required by 7 CFR 1710.110 are subject to the same post-loan requirements as
insured RUS loans regarding accepted materials, construction standards, contracting and procurement
procedures, standard forms of contracts, RUS approval of the advance of loan funds, and other matters.

§1717.903 Liability.

it is the intent of this subpart that any failure on the part of RUS to comply with any provisions of this
subpart, including without limitation, those provisions setting forth specified timeframes for action by
RUS on applications for lien accommodations or lien subordinations, shall not give rise to liability of any
kind on the part of the Government or any employees of the Government including, without limitation,
liability for damages, fees, expenses or costs incurred by or on behaif of a borrower, private lender or
any other party.

§1717.904 Exemptions pursuant to section 306E of the RE Act.

(a) General policy. If a borrower's net worth to RUS debt ratio exceeds 110 percent, as determined by
RUS, and the borrower is in compliance with all requirements of its mortgage, loan agreement with RUS,
and any other agreement with RUS that have not been exempted in writing by RUS, RUS will
expeditiously approve a lien accommodation for a concurrent supplemental loan if requested in writing
by the borrower, provided that the security, including assurance of repayment, of loans made or
guaranteed by RUS will remain reasonably adequate. RUS's approval will be conditioned upon
execution and delivery by the borrower of a security instrument satisfactory to RUS, if required, and such
additional information, documents, and opinions of counsel as RUS may require.

(b) Determination of net worth fo RUS debt ratio. A borrower's ratio of net worth to RUS debt will be
determined as set forth in §1717.860(b).

(c) Procedures. If a borrower meets the requirements of this section, upon receipt of a complete
application RUS will promptly notify the borrower and lender in writing that the lien accommeodation has
been approved subject to the conditions set forth in paragraph (a) of this section

[69 FR 3987, Jan. 28, 1994, as amended at 67 FR 70153, Nov. 21, 2002}
§§ 1717.905-1717.949 [Reserved]
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EAST KENTUCKY POWER COOPERATIVE, INC.
PSC CASE NO. 2012-00249

FIRST REQUEST FOR INFORMATION RESPONSE

COMMISSION STAFF’S FIRST REQUEST FOR INFORMATION DATED 07/03/12

REQUEST 2

RESPONSIBLE PERSON: Frank J. Oliva

COMPANY: East Kentucky Power Cooperative, Inc.

Request 2. Refer to EKPC’s application, page 2, paragraph 2.

Request 2a. This paragraph states that, “The Trust Indenture that EKPC is proposing to

adopt in replacement of the Existing Mortgage is a mortgage and security agreement that will
constitute a lien on substantially all of EKPC’s real and tangible personal property and certain of
EKPC’s intangible property.” State whether the proposed Trust Indenture will constitute a lien
on the same, more, or less property than is currently subject to lien under the Existing Mortgage.
If more or less property will be subject to lien, describe, in detail, each type of property and

indicate whether it will be included or excluded from the Trust Indenture lien.

Response 2a. The Existing Mortgage is a lien on all of EKPC’s property, with the
exception of vehicles. The Trust Indenture will be a lien on much of the same property that is
subject to the lien of the Existing Mortgage; however, recognizing the difficulty with perfecting
a security interest in certain types of property as well as the frequency of dispositions of certain
types of property, the Trust Indenture will provide for a broader list of property excluded from its
lien. Please refer to Exhibit 3 of the Application, pages 12 of 167 through 15 of 167, “Excepted

Property”, for a broader list of property excluded from the lien of the Trust Indenture.
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Request 2b. Describe, in detail, EKPC’s intangible property and state whether and to

what extent it is subject to lien under the Existing Mortgage and the proposed Trust Indenture.

Response 2b. EKPC’s intangible property (generally reflected on Ref Page: 110 on lines
16, 17,20, 21, 24, 25, 26, 27, 29, 30, 41, 46, 48, 52, 56, 59 and 64 of EKPC’s balance sheet at
December 31, 2011)! consists primarily of contracts, emissions allowances and other
environmental rights, investments and accounts receivable. The Existing Mortgage is a lien on
all such intangible property. The Trust Indenture will be a lien on EKPC’s significant contracts,
such as EKPC’s wholesale power contracts with its members, large power purchase and sale
contracts and, subject to Commission approval in Case No. 2012-00169, any contracts with PJM
Interconnection LLC relating to the ownership, operation or maintenance of EKPC’s generation,
transmission or distribution facilities. Note that contracts themselves are not reflected on
EKPC’s balance sheet at December 31, 2011. In addition, the Trust Indenture will be a lien on
the accounts receivable under such significant contracts (Ref Page: 110 on line 29 of EKPC’s
balance sheet at December 31, 201 1).1 The Trust Indenture will not be a lien on EKPC’s other
intangible property.

Request 2c. This paragraph states that EKPC has yet to select a trustee who will hold
the lien on the collateral granted under the Trust Indenture. Describe the process for choosing a

trustee.

Response 2c. EKPC plans to conduct a review of national and/or regional banks with
established trust departments to serve as trustee under the Trust Indenture. EKPC will consider
in its review each bank’s experience with such trustee relationships and the initial acceptance and
annual costs involved in providing such services. Application Exhibit 3, page 117 of 167,

Section 9.9 of the draft Trust Indenture, sets forth certain trustee eligibility requirements.

"EKPC’s 2011 FERC Form No. I: Annual Report of Major Electric Utilities, Licensees and Others, filed with the
Commission on April 30, 2012.
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EAST KENTUCKY POWER COOPERATIVE, INC.
PSC CASE NO. 2012-00249

FIRST REQUEST FOR INFORMATION RESPONSE

COMMISSION STAFF’S FIRST REQUEST FOR INFORMATION DATED 07/03/12

REQUEST 3

RESPONSIBLE PERSON: Frank J. Oliva

COMPANY: Fast Kentucky Power Cooperative, Inc.

Request 3. Refer to EKPC’s application, page 5, Item 13, which states that, “it is in

EKPC’s interest to dissolve its wholly owned subsidiary, Charleston Bottoms Rural Electric
Cooperative Corporation (“Charleston Bottoms™), and transfer such assets to EKPC prior to or at
the time of the adoption of the Trust Indenture.” EKPC also states that the Commission approved
the dissolution of Charleston Bottoms in Case No. 2001-00108. Given that EKPC received
Commission approval to dissolve Charleston Bottoms in 2001, explain why Charleston Bottoms

was not dissolved and its assets transferred to EKPC previously.

Response 3. Charleston Bottoms was not dissolved and its assets transferred to EKPC
because the Rural Utilities Service (“RUS”), whose approval of the transaction was required,
failed to act upon the request for approval. Discussions with RUS on the dissolution of
Charleston Bottoms (“CB”) began in 2000, with formal requests for RUS approval being made
numerous times: in February 2001, March 2001, April 2001, May 2001, and July 2001.

The CB Board of Directors acted on the dissolution on April 10, 2001 and the CB
membership approved the dissolution on July 10, 2001. Commission approval was received on
June 20, 2001, and a favorable ruling from the Internal Revenue Service (“IRS™) on tax
treatment of the transfer of CB assets to EKPC was received on October 30, 2003. Note that the
request to the IRS was made on September 18, 2001.
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The remaining approval needed for dissolution was from RUS. Numerous information
requests were made by RUS to EKPC during the years of 2001, 2002, and 2003. EKPC
responded fully to each request, but by late 2004, RUS approval was still not forthcoming.
Because of the failure of RUS to act after four years of discussions and information exchanges,
EKPC determined it was in EKPC’s best interests at that time for EXPC to abandon its active
pursuit of RUS approval of the CB dissolution. When the option of converting from the Existing
Mortgage to a Trust Indenture arose, however, it was determined that in order to increase
EKPC’s borrowing capacity, described in Application Exhibit 2, there were significant financial

advantages to reviving the process of CB’s dissolution and transferring CB assets into EKPC.
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EAST KENTUCKY POWER COOPERATIVE, INC.
PSC CASE NO. 2012-00249

FIRST REQUEST FOR INFORMATION RESPONSE

COMMISSION STAFF’S FIRST REQUEST FOR INFORMATION DATED 07/03/12

REQUEST 4

RESPONSIBLE PERSON: Frank J. Oliva

COMPANY: East Kentucky Power Cooperative, Inc.
Request 4. Refer to Exhibit 2 of the application, which is a description of the

proposed Trust Indenture.

Request 4a. Identify any other approvals EKPC will seek for the Trust Indenture.
Response 4a. The approval of the holders of debt secured under the Existing Mortgage,

including RUS and the National Rural Utilities Cooperative Finance Corporation (“CFC”), will

be required.

Request 4b(1). Assuming it receives Commission approval in this proceeding, provide the

length of time EKPC anticipates passing before it: (1) will have chosen a trustee.

Response 4b(1). EKPC anticipates that it will choose a trustee within 30 to 60 days from

the date of this response.

Request 4b(2). Assuming it receives Commission approval in this proceeding, provide the

length of time EKPC anticipates passing before it: (2) will have executed the Trust Indenture.
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Response 4b(2). EKPC submitted the draft Trust Indenture to the RUS for review and

comment on June 15,2012. Subject to RUS’ schedule for review, EKPC anticipates that it will

execute the Trust Indenture 30 to 60 days after the date of the Commission’s Order in this

proceeding.
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EAST KENTUCKY POWER COOPERATIVE, INC.
PSC CASE NO. 2012-00249

FIRST REQUEST FOR INFORMATION RESPONSE

COMMISSION STAFF’S FIRST REQUEST FOR INFORMATION DATED 07/03/12

REQUEST 5

RESPONSIBLE PERSON: Frank J. Oliva

COMPANY: East Kentucky Power Cooperative, Inc.

Request 5. Refer to Exhibit 2 of the application, specifically, the second paragraph on

page 1 of 2, which states: “As a precondition to RUS’ consent to the substitution of the Trust
Indenture for the Existing Mortgage, RUS required that EKPC first obtain two credit ratings of at

least investment grade.”

Request 5a. Explain whether this requirement is strictly a precondition, or if EKPC

will be required to maintain two such ratings on an ongoing basis.

Response 5a. RUS has a precondition to its approval of a Trust Indenture that a
generation and transmission cooperative have, at the time the Trust Indenture is adopted, two
credit ratings that are at least investment grade. In addition, RUS will require that EKPC
thereafter maintain at least two credit ratings and continuously subscribe to a rating agency for
related services, including ongoing evaluation of EKPC’s credit rating. Note that RUS does not
require that such credit ratings in the future be investment grade. Failure to maintain at least two
credit ratings or to subscribe to a rating agency for the specified services would be an event of

default under the RUS loans.
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Request Sb. If it is required to maintain two investment grade credit ratings on an
ongoing basis, describe, in detail, the consequences of EKPC not maintaining two investment

grade credit ratings.

Response Sb. While the RUS requirement to maintain at least two credit ratings,
described in the response to Request 5a, will not require that such credit ratings be at least
investment grade, a significant number of other RUS requirements and restrictions that will be
otherwise waived/relaxed by RUS in connection with the adoption of the Trust Indenture would
again apply to EKPC if its credit ratings fall below investment grade.

In addition, as EKPC will have access to a broader range of capital sources following the
substitution of the Trust Indenture for the Existing Mortgage, as the Trust Indenture avoids the
requirement for RUS lien accommodations for new secured debt, it will also be in EKPC’s
interest to maintain investment grade credit ratings when seeking financing from lenders and
investors to assure the best possible debt costs. An investment grade credit rating gives potential
lenders and investors, including private placement and public market investors, some assurance

that EKPC has the financial sustainability to repay its loans and other financial obligations.
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EAST KENTUCKY POWER COOPERATIVE, INC.
PSC CASE NO. 2012-00249

FIRST REQUEST FOR INFORMATION RESPONSE

COMMISSION STAFF’S FIRST REQUEST FOR INFORMATION DATED 07/03/12

REQUEST 6

RESPONSIBLE PERSON: Frank J. Oliva

COMPANY: East Kentucky Power Cooperative, Inc.

Request 6. Refer to Exhibit 2 of the application, specifically, the second bullet on

page 2 of 2, which states: “Unlike the Existing Mortgage, no minimum Debt Service Coverage
(“DSC”) ratio is required under the Trust Indenture; however, compliance with a minimum DSC

ratio may be required under certain loan agreements with EKPC’s secured lenders.”

Request 6a. Provide EKPC’s understanding of the circumstances under which, and the
likelihood that, it will be subject to a minimum DSC ratio subsequent to executing the Trust
Indenture.

Request 6b. Identify the loan agreements and secured lenders referenced in the text of

the second bullet cited above.

Response 6a-b. EKPC is currently subject to, and following the adoption of the Trust

Indenture will continue to be subject to, a minimum DSC ratio pursuant to the documentation
relating to its CFC-guaranteed tax exempt bonds. Detail about such minimum DSC ratio is
described below and on pages 3 and 4 of this response. EKPC anticipates that CFC will require,
in connection with approving the adoption of the Trust Indenture, an identical minimum DSC

ratio requirement relating to EKPC’s existing direct, secured CFC debt.
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Page 2 of 4
Request 6¢(1). Explain: How the DSC coverage ratio to which EKPC may be subject in
the future will be calculated;
Response 6¢(1). The calculation of DSC ratio, including related definitions, is set forth on
pages 3 and 4 of this response.
Request 6¢(2). Explain: The minimum DSC ratio that may be required; and
Response 6¢(2). The minimum DSC ratio that may be required is 1.0x.
Request 6¢(3). Explain: Whether any minimum DSC ratio will be an annual requirement

or a two-out-of-three years’ requirement.

Response 6¢(3). The requirement will be the average of EKPC’s two highest annual DSC

ratios during the most recent three fiscal years.
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Minimum DSC Ratio Requirement
Covenant:
EKPC shall achieve an Average DSC Ratio of not less than 1.0. EKPC shall not decrease its Rates if

it has failed to achieve a DSC Ratio of 1.0 for the fiscal year prior to such reduction, subject only

to an order from a Governmental Authority properly exercising jurisdiction over EKPC.

Related Definitions:

“Accounting Requirements” shall have the meaning ascribed to it in the Trust Indenture.

“Average DSC Ratio” shall mean the average of EKPC’s two highest annual DSC Ratios during the

most recent three fiscal years.

“DSC Ratio” shall mean the quotient obtained by dividing (a) the sum of (i) Margins for Interest
and {ii} Depreciation and Amortization Expense by (b) the sum of (i} Interest Charges and (ii)
Principal Payments; provided, however, that if any Principal Payment is made from the proceeds
of the sale of property (except to the extent such proceeds constitute a portion of Margins for

Interest for such year) such Principal Payment shall be excluded in computing the DSC Ratio.

“Depreciation and Amortization Expense” shall mean an amount constituting the depreciation
and amortization of EKPC computed pursuant to Accounting Requirements; provided, however,

that such determination shall be made on an EKPC only and not on a consolidated basis.

“Governmental Authority” shall mean the government of the United States of America, any

state or other political subdivision thereof, whether state or local, and any agency, authority,
instrumentality, regulatory body, court or other entity exercising executive, legislative, judicial,

taxing, regulatory or administrative powers or functions of or pertaining to government.

“Interest Charges” shall have the meaning ascribed to it in the Trust Indenture as of the date of

the initial adoption thereof.
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“Long Term Debt” shall mean the aggregate principal amount of Outstanding Secured

Obligations and Prior Lien Obligations of EKPC computed pursuant to Accounting Requirements.

“Margins for Interest” shall have the meaning ascribed to it in the Trust Indenture as of the date

of the initial adoption thereof.

“Outstanding Secured Obligations” shall have the meaning ascribed to it in the Trust Indenture.

“Prior Lien Obligations” shall have the meaning ascribed to it in the Trust Indenture.

“Principal Payments” shall mean all scheduled principal payments due and payable on EKPC’s
Long Term Debt during the year for which the calculation is being made, and provided, that if
any amount of Long Term Debt has been refinanced during such year, the amount of principal
on such refinanced debt required to be included in the amount of principal payments for
purposes of this definition shall be an annualized amount based upon the scheduled principal
payments due and payable on the refinanced debt during the following year, but excluding all
Principal Payments on Obligations authenticated and delivered on the basis of Qualifying
Securities the interest expense with respect to which is excluded from the calculation of Interest

Charges.

“Qualifying Securities” shall have the meaning ascribed to it in the Trust Indenture.

“Rates” shall have the meaning ascribed to it in the Trust Indenture.



