
o
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2005 AMENDMENTS TO CONTRACTS AMONG

CITY OF HENDERSONIENTUCKY
CITY OF HENDERSON UTILIIYCONSSION

BIG RIVERS ELECTRIC CORPORATION
WKE STATION TWO INC ND

LGEENERGY MARKFTING INC

These 2005 AMENDMENTS are entered into as ofApril l 2005 the 2005

Amendxnents to Contracts by and among the City of Henderson Kentucky a municipal

corporation and a city of the second class organized under the laws of the Conunonwealth of

Kentucky of 222 First Street Henderson Kentucky 42420 City of Henderson Utility

Commission a public body politic and corporate organized under Kentucky Revised Statutes

Section 96530 and related statutes of 100 Fifth Street Henderson Kentucky 42420 said City

and Comnussion being referred to collectively as City Big Rivers Electric Corporation a

rural electric cooperative corporation organized under Chapter 279 of the Kentucky Revised

Statutes PO Box 24 201 Third Street Henderson Kentucky 42420 Big Rivers WKE

Station Two Inc a Kentucky corporation of 145 North Main Street Henderson Kentucky

42420 WKE and LGEEnergy Marketing Inc an Oklahoma corporation of 220 West

Main Street Louisville Kentucky 40202 LEM collectively the Parties

WITNESSETH

WHEREAS a the City Big Rivers WKE as assignee of Big Rivers and LEM

asassignee ofWKE are paTties to a Power Sales Contract as amended the Power Sales

Contract WKE and LEM being parties with joint rights interests and obligations under the

Power Sales Contract are referred to jointly herein as WKELENn the City Big Rivers and

WKE as assignee of Big Rivers are parties to a Power Plant Construction and Operation

Agreement as amended the Construction and Operation Agreement and the City Big Rivers
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and WKE as assignee of Big Rivers are parties to a Joint Facilities Agreement as amended the

Joint Facilities A eement each dated as ofAu t 1 1970 the Power Sales Contract the

Construction and Operation Agreement and the Joint Facilities Agreement collectively

referred to as the Agreements b the Parties are also among the parties to the Station Two

Agreement as hereinafter defined and c certain of the Parties are also parties to various other

agreements relating to the Citys Station Two Electric GeneratingPlant Starion Two as

hereinafter defined located at a site on the Green River in Henderson County Kentucky

WEREAS pursuant to the Station Two Agreement Big Rivers assigned to

WKE certain of its rights title and interests under the Agreements and WKEassumed certain of

the obligations of Big Rivers under the Agreements and pursuant to an Assignment and

Assumption Agreement and Bill of Sale the Assignment and Assuxnption Agreement dated

as of July 14 1998 but effective upon the Closing on the Effective Date each as defined in

the Station Two Agreement WKE assigned and transferred to LEM and LEM accepted and

assumed the rights and obligations of WKE under the Power Sales Contract and certainof the

rights and obligations of WKE under the Station Two Agreement

WHEREAS the Parties agreed that Station Two should be equipped with a

selective catalytic reduction system by May 2004 so as to comply with applicable provisions of

the Federal Environmental Protection Agencys1998 NOx SIP Call 63 Fed Reg 57356 which

was promulgated pursuant to Section 110 of the Clean Air Act 42 USC 7410 and

implemented in Kentucky by Regulation 401 KAR 51160 such NOx SIP Call as implemented

in Kentucky and in effect on the date of these 2005 Amendments to Contracts being herein

referred to as the Current NOx SIP Regulations
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WHEREAS the City engaged the services of Burns McDonnell Engineering

Company Burns McDonnell of Kansas City Missouri to provide consulting engineering

services in connection with the selective catalytic reduction system including assisting the City

inthe preparation ofbidding specifications so as to facilitate the Citys receipt ofpublic bids for

the design acquisition construction installation starttpand testing of the selective catalytic

reduction system and has engaged legal counsel and financial advisors to assist tlie City in

obtai financing for its share of the costs ofdesign acquisition construction insta11ation

startup and testing of such systern

WHEREAS WKE andor LEM intend to fund its share determined as

hereinafter provided of the costs and expenses associated with the design acquisition

construction installation startup and testing of the selective catalytic reduction system

WHEREAS Burns McDonnell determined that in order to meet the

aforementioned Federal and Kentucky regulations for NOx removal at Unit 6 of the Citys

Station One Power Plant CitysStation One Power Plant as hereinafter defined and Station

Two without modifying Unit 6 of the Citys Station One Power Plant and without purchasing

NOx allowances or credits the City would be required to install at Station Two a selective

catalytic reduction system capable of removing 75 of the NOx emissions from the Station Two

boilers

WHEREAS at the request ofWKE and Big Rivers the City has installed a

selective catalytic reduction system at Station Two having 90 NOx removal capability the

Station Two SCR System as hereinafter defined whereby WKE and Big Rivers can utilize the

NOx removal capability of the Station Two SCR System in excess of that required for
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compliance by Station Two and Unit 6 of the CitysStation One Power Plant subject to the

lurutarions on the City s Stahon One Power Plant provided for herein inorder to meet WKE s

and Big Rivers NOx removal requirements for their other powerplants and WKELEM and Big

Rivers are willing to pay for the incrementalcapital operating and maintenance and renewal and

replacement costs to be incurred so as to proide and operate and maintain tlie Station Two SCR

System at a 90 removal efficiency rather than a 75 removal efficiency in the case of

WKELEM until the expiration or termination of the Station Two Agreement upon and subject

to the terms and conditiosset forth in these 2045 Amendments to Contracts and in the

Amendatory Station Two Agreement as hereinafter defined

WHEREAS the Parties oth than Big Rivers together with certain other

affiliates ofWKE have entered into the Agreement for Interim Funding Station Two SCR

System dated May 7 2002 as amended by the First Amendrnent to Agreement for Interim

Funding Station Two SCR System dated as of April 1 2005 the Interim Funding Agreement

in order to provide for the funding of SCR Capital Costs and certainoperations and maintenance

costs and expenses associated with the Station Two SCR System in each case pending the

completion execution delivery and effectiveness of these 2005 Amendments to Contracts and of

the Amendatory Station Two Agreement and

WHEREAS the Parties hereto desire to amend the Power Sa1es Contract the

Construction and Operation Agreement and the Joint Facilities Agreement as herein provided in

order to accommodate the design acquisition construction installation startup testing use

operation maintenance and funding of the Station Two SCR System and in order to implement

an equitable allocation of the Allotted Allowances in light of the parties respective contributioris

toward the casts of the Station Two SCR System
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NOWIHEIFOin order to comply with the Current NOx SII Regulations

b rovidin for the fundin desi a uisition constructio installatio o eration andYP g g P

maintenance ofthe Station Two SCR System as a part of Station Two and to provide for certain

other matters related to Station Two and in consideration of the mutual covenants herein

contained it is stipulated covenanted and agreed by and among the Parties hereto that the

Agreements shall be amended and supplemented as follows effective as and when expressly

provided in Secton 601 ofthese 2005 Amendments to Contracts but not before

I CERTAINDEFINED TERMS IN THE AGREEIVIENTS

Section 101 Station Two as defined in Section 22 of the Power Sales

Contract and Section 22 of the Construcionand Operation Agreement and as used in the

Joint Facilities Agreement is redefined to read as follows

i
Station Two Citys350megawatt generating station rated on

the date of the 2005 Amendments to Contracts at 312 MW net send

out capability located at a site on the Green River in Henderson

County Kentucky and to the extent furniahed and owned by City

all auxiliary facilities joint use facilities and related facilities

renewals replacements additions expansions and improvements

thereto including the Station Two FGD System added thereto and

the Station Two SCR System but excluding the Cifys

Transmission and Transformation Facilities as herei defined and

excluding facilities furnished and owned by Big Rivers T11e

location of Station Two including the Station Two SCR System is
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shown in Exhibit Al to the Power Sa1es Contract and the

Construction and Operation Agreernent as added by the 2005

Amendments to Contracts attached hereto and reference is made

to Exhibits 1 and 2 of the CrossGrants of Rights ofAccess and

Easements dated July 20 1993 by the City and Big Rivers for the

location of the Station Two FGD System and the joint use and

related facilities with respect to Station Two as owned by the City

and those funlished and owned by Big Rivers

Section 102 The terms Station Two Bonds or Bonds as used in the

Agreements and defined in Section 29 ofthe Power Sales Contract and Section 29 of the

Construction and Operation Agreement are redefined to read as follows

Station Two BondsorBonds shall mean bonds if any

authorized and issued by the City subsequent to the date of the

2005 Amendments to Contracts with the prior written approval of

Bi Rivers and during the term of the Station Two Agreement of
I

g I

WKE and LE in order to finance an maor r airs renewals or I
Y J

replacements ofStation Two or major additions or improvements

thereto provided that the Station Two Bonds or Bonds shall not

be deemed to include a the Citys Electric Light and Power

Refunding Revenue Bonds Station Two Series Dated as ofMarch

1 1973 which bonds have been paid defeased or redeemed prior

to the date hereo or b any other bonds or other evidences of

indebtedness issued by or for the City or otherwise guaranteed or
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secured by the City or its assets or properties including its

municipal electric systerri for the purpose of financing or funding

only the Citys share or any portion thereof of any costs or

expenses associated with the Station Two SCR System or Station

Two

Section 103 Bond Ordinance as defined in Section 28 ofthe Construction

and Operation Agreement and Section 28 of the Power Sales Contract is redefined to read as

follows

Bond Ordinance shall mean any bond ordinance or any

supplements or amendments to a bond ordinance adopted bythe

City subsequent to the date of the 2005 Amendments to Contracts

authorizing any Station Two Bonds which ordinance and each

such supplement and amendment sha11 have received the written

approval ofBig Rivers and if adopted during the term of the

Station Two Agreement WKE and LEM

Section 104 Section 2 of the Power Sales Contract and Section 2 of the

Construction and Operation Agreement are amended byadding thereto the following

212 Actual Station Two Generation Share shall mean for a

NOx Season or a portion thereofl with respect to the City or Big

Rivers or WKELEM as assignee of Big Rivers respectively the

net energy MW hrs actually generated by Station Two and taken

by the City or Big Rivers orWKELEM as assignee ofBig
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Rivers as the case may be for such NOx Season or porkion

thereofl divided by the Actual Net Station Two Generation for

such NOx Season orportion thereofl

213 Actual Hours In NOx Season shall mean for a NOx

Season or a portion thereofl the product of the number of days in

such NOx Season or portion thereofl multiplied by 24

214 Actual Net Station Two Generation shall mean for a NOx

Season or a portion thereofl the total amount ofnet energy MW

hrs actually generated by both generating units of Station Two

during suchNOx Season or portion thereo

215 Allocable SCR Costs sha11 mean A with respect to

capacity charges for a Monthly Billing Period payable by Big

Rivers or by WKELEM as Big Rivers assignee pursuant to

Section 6 of the Power Sales Contract i the SCR Ammonia Costs

for such Monthly Billing Period as allocated to Big Rivers or

WKELEM as Big Rivers assignee in accordance with Section

62 a of the Power Sales Contract and ii the portion of the SCR

Catalyst Acquisition Costs for such Monthly Billing Period as

allocated to Big Rivers in accordance with Section62bof the

Power Sa1es Contract or B with respect to the capacity charges

for a Contract Year the aggregate of the SCR Ammonia Costs for

such Contract Year and the SCR Catalyst Acquisition Costs with
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respect to a Catalyst Layer acquired during such Contract Year

Allocable SCR Costs shall not include any SCR Capital Costs

216 Allotted Allowances shall mean for a NOx Season the

NOx allowances and emission credits allotted to StationTwo

pursuant to the applicable Federal and Kentucky NOx Regulations

for such NOx Season

217 Altemate Fuel sha11 mean with respect to a particular

Catalyst Layer fuel that a does not qualify as Base Coa1 b is

designated by a Party to be used in connection with such Catalyst

Layer as provided in the contract with the vendor of such Catalyst

Layer and c is petmitted to be used by that Party without

rendering ineffective in whole or in part or materiallyadversely

affecting the vendorsguarantee or warranty with respect to that

Catalyst Layer set forth in such vendor contract

218 Alternate Fuel Differential Amount shall mean with

respect to a particular Catalyst Layer the amount of the differential

with respect to the purchase pnce of such Catalyst Layer as set

forth in the successful bid by the vendor of such Catalyst Layer

attributable to any designation by Big Rivers orWKELEM as

Big Rivers assignee or the City of its use of Alternate Fuel with

respect to such Catalyst Layer

219 Amendatory Station Two Agreement shall mean the
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Amendatory Agreement dated as ofApril 1 2005 among the

City Big Rivers WKE LE1VI Western Kentucky Energy Corp

and WKE Corp but only to the extent that agreement shall have

become effective and enforceable in accordance with its terms

220 Average Station Two Capacity Share shall mean for a

NOx Season with respect to the City or Big Rivers or WKELEM

as assignee of Big Rivers respectively i in the event that the

Citysor Big Rivers or WKEsor LEMsas assignee of Big

Rivers as the case may be shaxe ofTotal Capacity determined as

provided in Section 3 of the Power Sales Contract changes during

such NOx Season the decimal share rounded to 4 places ofTotal

Capacity obtained by dividing A the sum ofx the product

obtained by multiplying the number ofMWs of the Citysor Big

Rivers or WKEsor LEMsas assignee ofBig Rivers as the

case may be share of such Total Capacity by the number of days

in the period of such NOx Season during which such share shall be

in effect and y the product obtained by multiplying the number of

MWs of the Citys or Big Rivers or WKEsor LEMsas

assignee ofBig Rivers as the case may be share of such Total

Capacity in effect for the other period of such NOx Season by the

number of days in such period by B the product obtained by

multiplying the number of MWs of the Total Capacity for such

Nx Season by the number of days in such NOx Season or ii in
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the event that the Citys or Big Rivers or WKEsor LEMsas

assignee of Big Rivers as the case may be share of Total

Capacity determined as provided in Section 3 of the Power Sales

Contract does not change during such NOx Season the Citysor

Big Rivers or WKEsor LEMs as assignee of Big Rivers as

the case may be decimal share of such Total Capacity for such

NOx Season

221 Base Coa1 shall mean coal having specifications falling

witlun the ranges set forth on Exhibit A2 attached heieto

222 Base NOx Removal shall mean for a NOx Season a

removal of 75 ofthe Station Two SCR Inlet NOx Tons during

such NOx Season through the use of the Station Two SCR System

223 Big Rivers Creditors Subordination Agreement shall

mean the Agreement dated as ofApril 1 2005 among BigRivers

and the United States of America acting through the Administrator

of the Rural Utilities Service Ambac Assurance Corporation the I

National Rural LJfiilities Coo erative Finance Co oration CreditP rP

Suisse First Boston acting by and through its New York Branch

US Bank National Association as trustee under the Trust Indenture

dated as ofAugust 1 2001 Ambac Credit Products LLC

Bluegrass Leasing Fleet Real Estate Inc AME Investments

LLC CoBank ACB AME Asset Funding LLC AMBAC Credit
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Products LLC the City af Henderson Kentucky the City of

Henderson Utility Commission Westem KentuckyEnergy Corp

WKE Station Two Inc LGEEnergy Marketing Iric WKE

Corp and PBR1 Statutory Trust PBR2Statutory Trust PBR3

Statutory Trust FBR1 Statutory Trust FBR2Statutory Trust

PBR1 OP Statutory Trust PBR2OP Statutory Trust PBR3 OP

Statutory Trust FBR1 OP Statutory Trust and FBR2OP

Statutory Trust in each case acting through State Street Bank and

Trust Company National Association as the same may be

amended in accordance with its terms

224 Big Rivers Easement sha11 mean t11e Grant of Rights and

of Easements dated as of April 1 2005 between and among Big

Rivers Western Kentucky Energy Corp and the City as the same

may be amended in accordance with its terms

225 Catalyst Failure sha11 mean with respect to a particular

Catalyst Layer the failure of such Catalyst Layer to meet the

Guaranteed Life Cycle as defined in Exhibit E to the Power Sales

Contract as added by the 2005 Amendments to Contracts and

attached hereto thereof ctue to the use of fuel having

characteristics not permitted to be used without rendering

irieffective in whole or in parf or materiallyadversely affecting

the guarantee or warranty of the yendor of such Catalyst Layer

NY145432730686220214 12



226 Catalyst Layer shall mean the initial third layer of catalyst

to be installed in the Stahon Two SCR System at a time subsequent

to the effectiveness of a11 provisions of the 2005 Amendments to

Contracts and each replacement layer of catalyst to be installed in

the Station Two SCR System

227 Catalyst Refund Payment sha11 mean with respect to a

Party and a particular Catalyst Layer the refund payment by such

Party with respect to such Catalyst Layer provided for in Section

IV of Exhibit E to the Power Sales Contract as added by the 2005

Amendments to Coniracts and attached hereto and payable in

accordance with Section 68 of the Power Sales Contract

228 City Actual Load Factor shall mean for a NOx Season the

net energy in MWh actually generated by Station Two and taken

by the City for such NOx Season divided by the product obtained

by rnultiplying i the Actual Hours Iri NOx Season for such NOx

Season by ii the product of the Tota1 Capacity multiplied by the

CitysAverage Station Two Capaaity Share for such NOx Season

I

229 City Excess Allowances shall mean for any NOx Season

with respect to which there shall be a City Reduction Generation

Amount it being understood that there shall be no City Excess

Allowances in theevent there is no City Reduction Generation

Amount for the relevant NOx Season the product obtained by
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multiplying the City Reduction Generation Amount for such NOx

Season by a fraction i the numerator of which is the number of

Station Two Allocated Allowances for such NOx Season that

would have been required to comply with applicable Federal and

Kentucky NOx Regulations if the Station Two Stack NOx

Emissions for such NOx Season had been in an amount that would

have resulted from the application of the SCR Design NOx

Removal to the Station Two SCR Inlet NOx Tons for such NOx

Season and ii the denominator of which is the net energy MWh

actually generated by Station Two for such NOx Season

Notwithstanding the forgoing in the event of a complete outage of

both generating units of Station Two throughout such NOx Season

the CitysExcess Allowances for such NOx Season would equal

the CitysAverage Station Two Capacity Share for such NOx

Season of the lesser ofA a1l Allotted Allowances for that NOx

umber ofStation Two Allocated AllowancesSeason or B the n

for that NOx Season required so that 85 of the Station Two Stack
I

NOx Emissions that would result by multiplying the Station Two
z

Standard SCR Inlet NOx Tons by one 1 minus the SCR Desig

NOx Removal would comply with the applicable Federal and

Kentucky NOx Regulations

230 City Reduction Generation Amount shall mean and shall

only have relevance for any NOx Season with respecttowhich
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the City Actual Load Factor is less than the City Standard Load

Factor for such NOx Season an amount ofStation Two generation

MW hrs equal to i 85 ofthe maximum amount of generation

MW hrs associated with the CitysAverage Station Two

Capacity Share of the Tota1 Capacity for such NOx Season

multiplied by ii the decimal obtained by dividangx the

difference between the City Standard Load Factor for such NOx

Season and the City Actual Load Factor for such NOx Season by

y the City Standard Load Factor for such NOx Season

231 CitysStation One Power Plant shall mean the Citys

Station One Electric Generating Plant located on a site on the Ohio

River in Henderson Kentucky consisting of Unit 1 with a

nameplate rating of1230 kW Unit 2 with a nameplate rating of

1230 kW Unit 3 with a nameplate rating of5000 kW Unit 4

with a nameplate rating of5000 kW Unit 5 with a nameplate

rating of 12650 kW and Unit 6 with a nameplate rating of29091

kW and for purposes of the 2005 Amendments to Contracts a

rated net capacity after station use of26 MW

232 CitysStation One Rated Capacit shall mean the rated net

capacity after station use ofUnit 6 of the CitysStation One

Power Plant as of the date of the 2005 Amendments to Contracts

which the Parties agree is 26MW together with the energy

associated with such rated capacity
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233 City Standard Load Factor sha11 mean for any NOx

Season 85

234 Constructiori and Operation Agreement shall mean the

Power Plant Construction and Operation Agreement dated August

1 1970 as amended among the City Big Rivers and WKE as

assignee of Big Rivers

235 Federal and Kentucky NOx Regulations shall mean the

Current NOx SIP Regulations as the same may be hereafter

approved modified or supplemented by regulations or other action

of the Federal Environmental Protection Agency including

vvithout limitation any modification that results in a reduction or

an increase in the Nxallowances or emission credits allotted to

Station Two or Unit 6 of the Citys Station One Power Plant or

othervvise amended modified or supplemented and shall include

any laws rules or regulations enacted issued or adopted in lieu of

y of the foregoing but only to the extent they regulate or restricf

Ox emissions

236 GuarantorsConsent and Acknowledgement sha11 mean the

Consent and Acknowledgement dated as ofApril12005 by

LGEEnergy LLC successor by merger with LGEEnergy

Corp as Guarantor under the Guarantee Agreement Station

Two Obligations dated July 15 1998 by and among LGE
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Energy LLC fhe City of Henderson and the City of Henderson

Utility Comnussion

237 Index Rate sha11 meari 5

238 NOx Season shall mean thatperiod during each year that is

defined as the NOx Season for such year under applicable

Federal and Kentucky NOx Regulations and shall be deemed to

include any applicable portion of a NOx Season Reference to a

NOx Season for a Contract Year shall mean the period consisting

of those manths of the Contract Year included within such NOx

Season and in the event that a Contract Year includes portions of

two separate NOx Seasons sha11 mean the perods that consist of

those months of the Contract Year within each such portion of

each NOx Season within such Contract Year

239 Outstanding as used with respect to any Station Two

Bonds shall have the same meaning as set forth for such term in

the Bond Ordinance authorizing such Station Two Bonds

240 Reagents shall mean i the lime used in operation of the

Station Two Flue Gas Desulfurization System and ii such other

minerals materials supplies or substances for Station Two that the

parties to the Power Sales Contract may determine to constitute a

Reagent such determination to be evidenced by a written

instrument which shall set forth the basis on which Big Rivers and
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the City or WKELEM as applicable shall each supply such

Reagent

241 SCR Ammonia Costs shall mean A with respect to

capacity charges for a Monthly Billing Period payable by Big

Rivers or WKELEM as Big Rivers assignee pursuant to Section

6 of the Power Sales Contract the costs of the arnmonia used in the

operation of the Station Two SCR System as allocated to Big

Rivers or WKELEM as Big Rivers assignee in accordance with

Section62aofthe Power 9ales Contract for such Montlily

Billing Period other than costs for ammonia for the initial startup

andtesting of the Station Two SCR System which are treated as

SCR Capital Costs including without limitation storage and

handling costs allocable to such aminonia or B with respect to

capacity charges for a Contract Year the aggregate of such costs of

the ammonia used in the operation of the Station Two SCR System

during such Contract Year

242 SCR Amortized Capital Cost per MW shall mean fbr the

initial Contract Year beginning June 1 2004 and for each of the

next nineteen 19 Contract Years following such initial Contract

Year i an amount equal to the annual debt service that would

accrue during such Contract Year with respect to a bond issue in a

principal amount equal to the total arnount of SCR Capital Costs

exclusive of the SCR CapitalOvercontrol Amount and the amount
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of123584 attributable to the use ofAltemate Fuel with respect to

thetwo uutial catalyst layers of the Staton Two SCR System by

WKELEM or Big Rivers bearing interest at a rate equal to the

Index Rate payable over 20 years with level annual debt service

divided by ii the number ofMWs of the Total Capacity of Station

Two as detemuned for such Contract Year pursuant to Section 36

of the Power Sales Contract

243 SCR Capital Costs sha11 mean all capitalized costs and

expenses associated with the original design acquisition

construction installation startup and testing of the Station Two

SCR System exclusive of the SCR Capital Overcontrol Amount

and the amount of123584 attributable to the use of Alternate

Fuel with respect to the two initial catalyst layers of the Station

Two SCR System by WKELEM or Big Rivers including

applicableoutofpocket costs of the Parties as provided in Section

420eof the Construction and Operation Agreement and

including the costs thereofpayable pursuant to the Interim Funding

Agreement whether funded by the City Big Rivers or WKE and

including the costs of the catalyst initially installed with respect to

the Station Two SCR System and the arnmonia suppliesrequired

forinitial startup and testing of the Station Two SCR System

244 SCR Capital Cost Shaxe shall mean in the case of Big

Rivers or WKE as Big Rivers assignee06955 and in the case of
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the City03045

245 SCR Capital Overcontrol Amount shall mean the

difference which the Parties agree is 778435 based on the

public bids received by the City wit11 respect to the SCR Contract

for the design acquisition construction installation startup and

testing of the Station Two SCR System between i the amount of

the lowest bid acceptable to the Parties for the components of a

selective catalytic reduction system of Station Two capable of

removing 75 of the Station Two N4x erriissio8sassuming the

use of Base Coa1 and ii the amount of the bid in fact accepted by

the City with the consent of the other Parties for the componerits of

the Station Two SCR System capable of removing 90 of the

Station Two NOx emissions assuming the use of Base Coal as
I

such difference that is the 778435 sha11 be adjusted to give

effect to any change orders approved by the Parties and provided

to the contractor under the SCR Contract assuming that the

amount of each such change order sha11 be allocated to the 75

NOx removal capability system and the Station Two SCR System

respectively in the same proportion as x the amount of such bid

acceptablewith respect to the 75 NOx removal system bears to

y the amount of such bid in fact accepted with respect to the

Station Two SCR System it being agreed by the Parties that in the

case of each change order such adjustment whether an increase or
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I

a decrease to the SCR Capital Overcontrol Amount sha11 be

equal to222 of the increase or decrease in the contract price

given effect by such change order

246 SCR Catalyst Acquisition Costs shall mean with respect to

a Catalyst Layer A with respect to capacity charges for any

Monthly Billing Period payable by Big Rivers or WKELEM as

Big Rivers assignee pursuant to Section 6 of the Power Sales

Contract the portion of the purchase price for such Catalyst Layer

the relevant Alternate Fuel Differential Amount if any with

respect to that Catalyst Layer and the portion of the cost of

materials and labor associated wit11 the installation of such Catalyst

Layer and the costs of removal and disposal of the catalyst layer

being replaced by such Catalyst Layer ifany provided that such

removal and disposal costs shall be offset as provided in Section

69 ofthe Power Sales Contract as added by2005

Amendments to Contracts by any amount received in connection

with the sale or disposal of such catalyst layer being replaced in

each case as allocated for such Monthly Billing Period to Big

Rivers or WKELEM as assignee of Big Rivers pursuant to

Section62bof the Power Sales Contract or Bj with respect to

capacity charges for a Contract Year the aggregate of the

purchase price for such Catalyst Layer any Alternate Fuel

Differential Amount regardless ofthe Party responsible for the
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same and the other costs of such Catalyst Layer including the

icostsof removal anddisposal of the caxalyst layer bemg replaced

as incurred during such Contract Year provided that such removal

and disposal costs shall be offset as provided in Seetion 69 ofthe

Power Sales Contract as added by the 2005 Amendments to

Contracts by any amount received in connection with the sale or

disposal of such catalyst layer being replaced SCR Catalyst

Acquisition Costs shall not include costs of operation or

maintenance of an installed Catalyst Layer or except as otherwise

provided in SectionND of Exhibit E to the Power Sales

Contract asadded by the 2005 Amendments to Contracts and

attached hereto costs of a Catalyst Dispute Resolution Procedure

as defined in the aforesaidExhibit E all ofwhich costs shall

constitute costs associated with the operation and maintenance of

Station Two under Section 63 of the Power Sales Contract SCR

Catalyst Acquisition Costs sha11 not includeany SCR Capital

Costs

247 SCR Contract shall mean the i Contract SCR01 SCR

Equipment and Erection dated as of Ju1y 9 2002 entered into by

the City with the successful bidder as the same may be amended

with the prior written consent ofBig Rivers and during the tenn of

the Station Two Agreement WKE and ii the Contract SCR02

Foundation dated October 7 2002 entered into by the City and
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the successful bidder as the same rnay be amended with the prior

written consent of Big Rivers and during the term of the Station

Two Agreement WKE

248 SCR Design NOx Removal sha11 mean 90

249 Station Orie Unit 6 Allotted Allowance shall rnean for a

NOx Season the NOx allowances and emissions eredits allotted to

Unit 6 of the CitysStation One Power Plant pursuant to the

applicable Federal and Kentucky NOx Regulations for such NOx

Season

250 Station One Unit 6 Stack NOx Emissions shall mean for a

NOx Season the amount ofNOx emissions from Unit 6 of the

CitysStation One Power Plant corresponding with the actual

generation of energy by Unit 6 during such NOx Season but in no

event greater than the NOx emissions associated with the use and

operation of Unit 6 of the CitysStation One Power Plant at the

CitysStation One Power Plant Rated Capacity plus three 3 MWs

of station use as ineasured by the Station One Unit 6 Certified

Continuous Emissions Monitoring System

251 Station Two Agreement shall mean the Agreement and

Amendments to Agreements dated as of Ju1y 15 1998 among the

City Big Rivers WKE LEM Western Kentucky Energy Corp

andWKE Corp as heretofore amended and as amended by tlie
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255 Station Two Sack NOx Emissions sha11 mean for a NOx

the amount of the Station Two NOx emissions asSeason

measured by the Station Two Certified Continuous Emissions

Monitoring Systems pursuant to the applicable Federal and

Kentucky NOx Regulations

256 Station Two Standard SCR inlet NOx Tons shall mean for

a NOx Season2800 NOx tons

257 Total Capacit shall mean with respect to Station Two the

Tota1 Capacity as defined in Section 36 of the Power Sales

Contract

II CONSTRUCTI011AND OPERATION AGREEMENT

Section 201 Section 3 of the Construction and Operation Agreement is

amended by adding thereto the following

33 Big Rivers will transfer and convey to the City easements on

land lying adjacent to the Station Two plant site in order to permit

the construction operation and maintenance thereon of certain

portions of the Station Two SCR System including the SCR

reactors and the ammonia storage facilityand the auxiliary

building togefiher with any additional rights and easements to the

City required for the construction operationmaintenance and

removal of auxiliary facilities required in connection therewith and

for access thereto a11 in accordance with the Big Rivers
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Easement

Section 202 Section 4 of the Construction and Operation Agreement is

amended by adding thereto the following

412 The City with the approval of Big Rivrsand WKE as

assignee ofBig Rivers awarded the SCR Contract and such other

coniracts with the selected contraetors or vendors of the Station

Two SCR System as are necessary for the design acquisition

constniction installation startup and testing of t11e Station Two

SCR System and will diligently pursue under the tertns of such

contracts such design acquisition construction installation

startup and testing of the Station Two SCR System consistent with

prudent utility practices and will perform and discharge its

obligations under such contracts Big Rivers and WKE as

assignee of Big Rivers and the City agree to coordinate their

respective use operation and maintenance of Station Two so as to

reasonably facilitate any remaining design acquisition

construction installation startup or testing of the Station Two

SCR System that may be required following the effectiveness of all

provisions of the 2005 Amendments to Contracts The City agrees

to use its commercially reasonable efforts to cause its vendors and

contractors to undertake such work in a manner consistent with the

contracts therefor that minimizes any adverse effects on the use

operation and maintenance ofStation Two SCR CapitalCosts
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sha11 be funded by the City and WKE and Big Rivers in the event

the Station Two Agreement is terminated subject to the limitaxions

set forti in the Agreements in the manner set forth in Section

420 of the Construction and Operatian Agreement The City shall

use its commercially reasonable efforts to obtain and maintain the

necessary permits and other governmental and thirdparty

approvals for the design acquisition construction installation

startup testing use operation and maintenance of the Station

Two SCR System and Big Rivers and WKE as assignee of Big

Rivers sha11 seek any suchadditional petmits and approvals as are

required of it The Parties hereto agree that they shall use their

commercially reasonable efforts to operate and maintain Station

Two so as to comply with the vendorsrecommendations provided

in the SCR Contract as to the Station Two SCR System or as

provided in the successful bid for the design acquisition

construction insta11ation startup and testing of the Station Two

SCR System in either case with respect to meeting its performance

guarantees and warranties except to the extent emergency

conditions exist which require the operation or maintenance of

Station Two in a contrary manner WKE wi11 obtair and maintain

adequate buildersrisk insurance boiler and machineryandother

insurance xequired to be maintained by the City under the SCR

Contract and the City Big Rivers and WKE shall be named as
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additional insureds or loss payees as their interes may appear as

provided in the SCR Contract covering the complete construction

and installation of the Station Two SCR System Any additional

cost of suchinsurance shall be included as part of SCR Capital

Costs The City agrees to afford Big Rivers and WKE reasonable

access to a11 plans specifications and contracts for and to furnish

copies of any required or permitted notices to or from any

contractor or vendor relating to the design construction

acquisiion installation startup testing operatiori and

maintenance of the Station Two SCR System The City shall

obtain the prior written approval of Big Rivers and WKE which

approval shall not be unreasonably withheld conditioned or

delayed regarding any material changes to such plans

specifications or contracts and for the approval or acceptance by

the City pursuant to such contracts of the completion or

commercial operation of any material component or aspect of the

Station Two SCR System and shall generally consult with Big

Rivers and WKE and allow them to reasonably participate in all

meetings inspections tests and audits with such contractors and

vendors with respect to the design construction acquisition i

installation startup and testing of the Station Two SCR System

The City shall also obtain the writen approval of WKE and Big

Rivers such approval not to be unreasonably withheld
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conditioned or delayed prior to any exercise by the City ofany

nghtthat it may have to terrrnunate or suspend any contract with

any such vendor or contractor relative to the Station Two SCR

System or to undertake to correct or repair any defectiye or non

conforming work or components thereof that may have been

undertaken or performed by any vendor or contractor or to

complete any uncompleted work by such vendor or contractor with

respect to the Station Two SCR System

413 The City has employed the services of Bums McDonnell

to provide consulting services during the design acquisition

construction installation startup and testing of the Station Two

SCR System The Cityagrees to promptlyproideto Big Rivers

and WKE copies of all reports analyses and other information that

may be generated or provided by Burns McDonnell to the City

in connection with their consulting services with respect to the

Station Two SCR System including without limitation those

generated or provided prior to the effective date of all provisions of

the 2005 Amendments to Contracts and agrees to cause such

consultants to afford BigRivers and WKE reasonable access to

their relevant representatives for the purpose ofobtaining follow

up or additional inforrriation regarding their services the results

thereof and the Station Two SCR System generally

414 SCR Ammonia Costs and SCR Catalyst Acquisition Costs
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will be recorded by Big Rivers or WKE as assignee of Big Rivers

so as to identify those Costs on a Contract Year and a month by

month basis separate and apart from the other costs and expenses

incurred in the operation and maintenance of Station Two

415 The City WKE and Big Rivers have used their respective

commercially reasonable efforts consistent with theu respective

obligations under the 2005 Amendments to Contracts so that the

design acquisition construction installation startup and testing

of the Station Two SCR System met the compliance dates with

respect to NOx emissions required by the Federal and Kentucky

NOx Regulations applicable thereto and the reasonable costs of

such actions except as otherwise provided in Section420e

below shall constitute SCR Capital Costs

416 Reserved

417 The Parties agree that all Allotted Allowances for a NOx

Season as prorated for any applicable portion of a NOx Season

shall be allocated and applied in order of priority as follows

absent the written agreement of the City WKE LEM and Big

Rivers to the contrary and no Party shall be entitled to use or

claim any right to use such Allotted Allowances in a manner

contrary to such allocation and application nor shall any Party

cause or instruct the Station Two Designated Representativeto use
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such Allotted Allowances in a manner contrary to such allocation

and application

a Such Allotted Allowances shall first be allocated for

the benefit oftheCity WKE and following the expiration or

termination of the Station Two Agreement Big Rivers and applied

to Station Two Stack NOx Emissions for such NOx Season in an

amount equal to the Station Two Allocated Allowances for such

NOx Season

b Such Allotted Allowances shall next be allocated but

only to the extent of the amount rernaining after the allocation

thereof in the amounts provided pursuant to subsection a above

to and become the property of the City in an amount equal to the

City Excess Allowances if any for such NOx Season The City

sha11 be entitled to use apply allocate or dispose of the City

Excess Allowances allocated pursuant to this subsection b in any

manner and for any purpose deemed appropriate by it and

permissible under applicable laws rules and regulations without

accounting for the same to any other Party

c Such Allotted Allowances shall next be allocated but

only to the extent of the amount remaining after the allocation

thereof in the amounts provided pursuant to subsection a above

and in the amounts if any provided pursuant to subsection b
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above and applied to the Station One Unit 6 Stack NOx Erriissions

so that after the applicationbythe City to the Station One Unit 6

Stack NQx Emissions of an amount ofNOx allowances or

emission credits from whatever source but excluding Allotted

Allowances other than City Excess Allowances equal to the

Station One Unit 6 Allotted Allowances for such NOx Season the

Station One Unit 6 Stack NOx Emissions for such NOx Season

will be in compliance with tlie applicable Federal and Kentucky

NOx Regulations it being understood that for the purpose of

determining the Allotted Allowances ifany to be allocated

pursuant to this subsection c an amount ofNOx allowances and

emissions credits from whatever source but excludingA11otted

Allowances other than City Excess Allowances equal to the

Station One Unit 6 Allotted Allowances for that NOx Season sha11

be deemed to have been first applied to the Station One Unit 6

Stack NOx Emissions whether or not the Station One Unit 6

Allotted Allowances or any other NOx allowances and emissions

credits are in fact applied to the Station One Unit 6 Stack NOx

Enussions provided that the Allotted Allowances allocated

pursuant to this subsection c sha11 not exceed 40 allowances or

emissions credits it being understood and agreed by the Parties
I

that the portion of such 40 allowances or emissions credits not so

required for the compliance of the Station One Unit 6 Stack NOx
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Emissions for such NOx Season afer the application of an amount

ofNOx allowances or emissions credits equal to the Station One

Unit 6 Allotted Allowances for such NOx Season sha11 be

available to WKE or Big Rivers as applicable pursuant to

Subsection d below

d Such Allotted Allowances shall next be allocated but

only to the extent of the amount remaining after allocation thereof

in the amounts providedpursuant to subsection a above and in

the amounts if any provided pursuant to subsections b arid c

above to and become property ofWKE and following the term of

the Station Two Agreement and as prorated for any applicable

portion of a NOx Season sha11 be allocated to and become the

property of Big Rivers WKE or Big Rivers as applicable shall be

entitled to use apply allocate or dispose of such Allotted

Allowances allocated as provided in this subsection d in any

manner or for any purpose deemed appropriate by it and

pernussible under applicable laws rules or regulations without

accounting for the same to any other Party including without

limitation using or applying the same in connection with or in

support of the use or operation of any other power generation

facilities that are owned or operafed by WKE or Big Rivers as

applicable except as otherwise provided in the Amendatory

Station Two Agreement The Parties acknowledge that WKEs
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right to receive or utilize such Allotted Allowances for NOx

Seasons or portions thereofl following the term of the Station Two

Agreement sha11 cease upon the expiration or termination of the

Station Two Agreement and that Big Rivers right to receive and

utilize the same shall tliereafter continue throughout the term of the

Construction and Operation Agreeinent

e Exhibit C to the Constr and Operation

Agreement as added by the 2005 Amendments to Contracts

attached hereto sets forth an example of the calculations pertaining

to the allocation and application ofAllotted Allowances for an

assumed year in accordance with subsections a bc and d

above

fl It is understood that in the event Big Rivers or WKE or

LEM as assignee ofBig Riversexercises its right under Section

38 ofthe Power Sales Contract to purchase Excess Henderson

Energy or energy associated with Excess Henderson Capacity

during any NOx Season Big Rivers or WKE or LEM as assignee

of Big Rivers shall furnish from its own sources which may

include its Allotted Allowances allocated pursuant to subsection

d above the emission allowances or credits required so that when

applied to the Station Two Stack NOx Emissions resulting from

tlle generation of such Excess Henderson Energy or energy

associated with such Excess Henderson Capacity such Station
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Two Stack NOx Emissions comply with the applicableFederal and

Kentucky NOx Regulations If is further understood that in the

event the Allotted Allowances for a NOx Season when first

allocated to the StationTwo Stack NOx Emissions for such NOx

Season as contemplated above are not sufficient to cause all such

Station Two Stack NOx Emissions to be in compliance with the

applicable Federal and Kentucky NOx Regulations the City and

Big Rivers or WKELEM as assignee ofBig Rivers shall be

responsible for furnishing in proportion to tlleir respective Actual

Station Two Generation Shares of the Actual Station Two

Generation for that NOx Season the additional NOx emissions

allowances or credits required so that their remaining Sfation Two

Stack NOx Emissions are in compliance with applicable Federal

and Kentucky NOx Regulations

g Big Rivers the City and WKE agree to cooperate with

one another and to use their respective commercially reasonable

efforts in the case ofWKE during the teim of the Station Two

Agreement only to effect and implement the allocations

contemplated above and to otherwise carty out tie intents and

purposes of this Section417 including without limitation by

instrucigthe Station Two Designated Representative to hold

allocate andor use all Allotted Allowances in a manner consistent

with the foregoing To the extent required under the
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circumstances a Party sha11 execute and deliver to the other

relevantParty one or more documents ofhtle reasonably required

to reflect that Partysownership of the relevant Allotted

Allowances as contemplated above upon the writteri request of

that Party To the extent the City acquires title to or control over

any Allotted Allowances for a NOx Season in excess of those

allocated as contemplated in subsections a b and c above it

shall assign and transfer or diret the Station Two Designated

Representative to assign and transfer such title to or control over

the same to WKE or for any NOx Season or portion thereofl

following the expiration or termination of the Station Two

Agreement to Big Rivers without any additional consideration

and free and clear of all liens and encumbrances of any nature

The City sha11 not attempt to make any forward sale or other

conveyance of any Allotted Allowances otlier than any City

Excess Allowances allocated to it pursuant to subsection b

above it being understood that all such Allotted Allowances sha11

be used by the City solely in connection with Station Two NOx

Stack Emissions and the Station One Unit 6 StackNOx Emissions

as contemplated in a b or c as applicable above or sha11 be

allocated to WKE or Big Rivers as contemplated in subsection d

above

h The City agrees to maintaincomplete and accurate
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records regarding the allotment under the Federal and Kentucky

i NOx Regulanons ofNOx allowances and enussions credrts to the

CitysStation One Power Plant the use of any Allotted

Allowances for the CitysStation One Power Plant as provided in

subsection c of this Section417 and the City Excess

Allowances if any as allocated pursuant to subsection b of this

Section417 The City agrees to give WKE Big Rivers and their

respective representatives reasonable access from time to time to

a11 such records and to furnish the following information for each

NOx Season to WKE and Big Rivers as applicable i on or prior

to March 1 of each year following each NOx Season a copy of the

annual report made by the CitysStation One Power P1ant

Designated Representativeto environmental regulatory authorities

regarding the receipt and disposition ofNOx allowances or

emissions credits pertaining to Unit 6 oftheCitysStation One

Power Plant for such prior NOx Season and ii on or prior to

January 31 of each year following each NOx Season the following

information x the number of the NOx allowances or emissions

credits allotted to Unit 6 of the Citys Station One Power Plant for

such NOx Season under applicable Federal and Kentucky NOx

Regulations y the energyMWigenerated including energy

for station use by Unit 6 of the CitysStation One Power Plant

during such NOx Season and z the total Station One Unit 6 Stack
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NOx Emissions during such NOx Season The City further agrees

to funush WKE and Big Rivers as applicable copies of any such

quarterly reports required to be filed by the Citys Station One

Power Plant Designated Representative with environmental

regulatory authorities as well as monthly reports tracking the NOx

allowance and emissions credit consumption ofUnit 6 of tlie Citys

StationOne Power Plant The City also agrees to cooperaeand

use its best commercial efforts to provide to WKE and Big Rivers

as applicable and the Station Two Designated Representaiveas

soon as practicable but in any event in a timely manner any

information set forth in the second sentence of this subsection that

is required for the Station Two Designated Representativeto

prepare and file the annualreport with environmental regulatory

authorities regarding the receipt and disposition of Allotted

Allowances

i Big Rivers and during the term of the Station Two

Agreement WKE agree to maintain complete and accurate records

regarding Allotted Allowances and the allocation and application

thereof as provided in subsections a b c and d of this

Section417 and agree to give the City and its respective

representatives reasonable access from time to time to all such

records Big Rivers and during the term of the Station Two

Agreement WKE further agree to direct the Station Two
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Designated Representativeto furnish to the City on or prior to

March 1 of each year following each NOx Season a copy of the

annual report made by the Station Two Designated Representative

to environmental regulatory authorities regarding receipt and

disposition ofAllotted Allowances for such prior NOx Season

Big Rivers and during the term of the Station Two Agreement

WKE will direct the Station Two Designated Representative to

cause such report to includeirformation that any Party may

reasonably request in writing and with reasonable advance notice

and as shall be permissible while maintaining the reports in

compliance with applicable Federal and Kentucky NOx

Regulations including Allotted Allowances balances on hand at

the beginning and at the end of such NOx Season and the sumnlary

of receipts and dispositions ofAllotted Allowances during such

NOx Season WKE and Big Rivers as applicable further agree to

direct the Station Two Designated Representativeto furnish to

each of the other Parties copies of any such quarterly reports to be

filed by the Station Two Designated Representative with

environmental regulatory authorities as well as monthly reports

tracking the Allotted Allowance consumption In addition WKE

and Big Rivers as applicable agree to cooperate and use their

respective best commercial efforts to provide to the City and the

Designated Representative for CitysStation One Power Plant as
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soon as practicable but in any event in a fiimely manner any

information relatuig to Stanon Two operation or Allotted

Allowances required for the Designated Representativefor Citys

Station One Power Plant to prepare and file the annual report wrth

environmental regulatory authorities regarding the receipt and

disposition ofNOx allowances and emissions credits with respect

to CitysStation One Power Plant

j For purposes of any calculation of the number of

Allotted Allowances allocated or applied pursuant to this Section

417 the number ofAllotted Allowances resulting from such

calculation shall be rounded if necessary to the nearest whole I

numbereg3367 being rounded up to 34 and 3334 being

rounded down to 33 with one half of an Allotted Allowance being

rounded up

418 The reasonable costs incurred by the Parties in connection

with obtaining all govemmental regulatory approvals and any

creditors consents and approvals required for the Parties

respective execution ofor performance of the 2005 Amendments

to Contracts the Amendatory Station Two Agreement the

GuarantorsConsent and Acknowledgement the Big Rivers

Creditors Subordination Agreement and the ig Rivers Easement

shall constitute SCR Capital Costs reimbursable as provided in

Section420e
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419 The Parties acknowledge that the City on the one hand and

eachofWKE LEM and Big Rivers on the other hand have a

vested interest in ensuring that the design acquisition

construction installation startup and testing of the Station Two

SCR System meets certainschedules and that the Station Two SCR

System performs to stated NOx removal capabilities a11 as

warranted or guaranteed by the relevant bidders vendors or

contractors thereof or as otherwise contemplated in the contracts

with such bidders vendors or contractors and that such Parties

may be damaged by reason of a failure by the Station Two SCR

System to meet those schedules or warranted or guaranteed

performance capabilities In lightofthose mutual interests the

parties agree that

1 The City shall diligently pursue with counsel

reasonably satisfactory to the Parties and on behalf of

the City WKE LEM ard Big Rivers as their respective

interests may appear on a best commercial eiorts

basis i any and a11 contractual rights and remedies

that it may have against any bidder vendor or

contractor with respect to the Station Two SCR System

or any componentsthereof or on account of any

failure ofor by that system to meet any of the

schedules performance specifications criteria or
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capabilities warranted or guaranteed by such bidder

vendor or contractor or otherwise on account of any

nzisrepresentation breach of warranty or non

fulfillment of any covenant or agreement on the part of

that bidder vendor or contractor in any manner relafiing

to the Station Two SCR System including without

limitation the pursuit of specific performance and any

liquidated damages or other relief available as a result

of or arising by reason of any such failure

misrepresentationbreach ornonfulfillment and ii

any and all contractual rights arid remedies that it may

have against any provider of a surety performance or

other bond with respect to the Station Two SCR System

on behalf of any such bidder vendor or contractor

2 The City sha11 afford WKE LEM and Big Rivers a

reasonable opporhanity to participateinthe Citys

efforts to pursue its and their respective rights and

remedies as contemplated in subsection 1 above

including the right to promptly receive copies of all

pleadings and correspondence with the relevant bidder

vendor or contractor or provider of a surety

performance or other bond to attend all hearings and

settlement discussions with that bidder vendor or
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contractor or its counsel or provider of a surety

performance or other bond or any counsel thereo and

to approye any settlement of the Citys claims against

that bidder vendor or contractor or provider of a

surety performance or other bond which approval

shall not be unreasonably withheld conditioned or

delayed by WKE LEM or Big Rivers

3 The reasonable costs and expenses incurred by the City

WKE LEM and Big Rivers in connection with the

foregoing efforts Collection Costs shall initially be

allocated between and promptly funded or as

applicable reimbursed by the City and WKE or in

the event the Station Two Agreement shall have expired

or been ternunated by the City and Big Rivers on a

5050basis with 20 of any amounts so allocated

to and paid or reimbursed by WKE being promptly

thereafter reimbursed by Big Rivers to WKE upon its

written request To the extent any damages aze

recovered from the relevant bidder vendor contractor

or provider of a surety performance or other bond the

amounts so recovered shall first be used to

proportionately reimburse the City WKE and Big

Rivers for the portions of the Collection Costs so
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funded paid or reimbursed by them before such

aznounts are allocated between or nong the Parties as

contemplated in paragraphs 4 5 and 6 below

4 In the case of the proceeds of liquidated damages net

of the damages used for the recovery of the Parties

Collection Costs as contemplated in paragraph 3

payable as a result of a failure of the bidder vendor or

contractor to meet its guaranties or warranties as to

NOx removal or its schedules with respect to

completion or commercial operation after testing of the

Station Two SCR System or a component thereof such

failure being in this paragraph 4 referred to as the

Vendor Failure with respect to a particular day such

proceeds after reimbursement of the reasonable costs

and expenses of the Parties incurred in connection with

submitting and enforcing a claim or the recovery of

damages therefor as the same shall be reallocated as

provided in subsection 3 above shall be applied as

follows

i In the case of Iiquidated damages payable due to a Vendor

Failure consisting of a failure to meet its guaranties or

warranties as to the NOx removal capability of the Station
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Two SCR System or a component thereof including a

failure ofthe Station Two SCR System or a component

thereof to meet such guaranties or wazranties by a scheduled

date whether or not such Vendor Failure occurs or the

liquidated damages are payable during a NOx Season the

proceeds of such liquidated damages with respect to such

particular day shall be paid and allocated between the City

and WKELEM as follows

A if the percentage ofNOx removal capability of the

Station Two SCR System resulting from or in light of

such Vendor Failure equals or exceeds the Base NOx

Removal a11 such roceeds of li uidated dama esP q g

with respect to such day sha11 be paid by the City to

WKELEM and

B if the percentageofNOx removal capability of the

Station Two SCR System resulting from or in light of

such Vendor Failure is less than the Base NOX

Removal there shall be allocated to the City from

such proceeds of liquidated damages an amount

determined in accordance with the following formula

X 3045 x1 Y x LDP
Y IVR x Z
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l

where

X amount to be allocated to the City

NR a fraction the numerator ofwhich is the

difference between the Base NOx Removal and

the actual percentage ofNOxreoval capability

of the Station Two SCR System or a component

thereo resulting from such Vendor Failure and

the denominator of which is the Base NOx

Rernoval

Y the SCR Capital Overcontrol Amount and

LDP the amount of the proceeds of liquidated

damages with respect to such particular day and

Z the final contract price for the Station Two

SCR System as determined in accordance with the

SCR Contract and any settlement agreements or

the like that may be entered into by the City with

the successful bidder with the prior written

consent ofBig Rivers and during the term of the

Station Two Agreement WKE
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and the balance of such proceeds of liquidated darnages shall

be paid by the City to WKELEM

ii In he case of liquidated damages payable due to a Vendor

Failure to meet a scheduled date for the tiein ofduct work

to either of the Station Two generating units whether or not

such Vendor Failure shall occur or such liquidated damages

sha11 be payable during a NOx Season the proceeds of such

Iiquidated damages vith respect to such particular day sha11
L

be paid and allocated between the City and WKELEM as

follows

A if the City shall have available to it for such day the

full amount of its share of the Total Capacity of

Station Two as allocated pursuant to Section 3 of the

Power Sales Contract and due to such Vendor Failure

WKELEM shall not have available to it the full

amount of its surplus capacity from Station Two as

allocated pursuant to Section 3 of the Power Sales

Contract the proceeds of such liquidateddamages

with respect to such particular day shall be paid by

the City to WKELEM

B if the City shall not have available to it for such day

the full amount of its share ofthe Total Capacity of
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Station Two as allocated pursuarit to Section 3 of the

Power Sa1es Contract the proceeds of such liquidated

damages with respect to such particular day shall be

paid to and allocated between the City and

WKELEM respectively in the same proportion as

x the amount in MWs of the Citys full share of

the Tota1 Capacity of Station Two that is not so

available to the City for such day bears to y the

amount in MWs of the fu11 surplus capacity of

Station Two allocated for such day to WKELEM

pursuant to Section 3 of the Power Sa1es Contract that

is not so available to WKELEM

5 In all cases other than those in which paragraph 4 above is

applicable the proceeds of liquidated damages and of the payment

of other claims or the recovery of other damages under contracts

with the abovementioned bidders vendors or contractors or under

any surety performance or other bond after reimbursement of the

parties reasonable costs and expenses incurred in connection with

subrnitting and enforcing claims or the recovery of damages

thereon as the same sha11 be reallocated as provided in paragraph

3 above shall be paid to and allocated between the City and

WKELEM in the same proportion as their average respective

shares of the Total Capacity of Station Two as allocated pursuant to
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Section 3 of the Power Sales Contract during each Contract Year

fiom and including the Contract Year wluch iricludes the first date

of the relevant failure breach action or ornission of the bidder

vendor or contractor giving rise to such recovery through and

including the Contract Year in which such recovery is made

6 In the event WKE LEM or Big Rivers shall receive from the City

an allocated portion of the proceeds of any claims or any liquidated

or other damages as contemplated in paragraphs 4 and 5 above

net of the damages used for the recovery of the Parties Collection

Costs as contemplated in paragraph 3 WKE and LEM on the one

hand and Big Rivers on the otlier hand agree that all such amounts

shall be allocated to them or divided between them as set forth

below except as othetwise expressly provided in this paragraph 6

i All liquidated damage amounts and other damage amounts

tYiat sha11 be received from the City as contemplated in

paragraph 5 above shall be divided such that WKE and

LEM shall receive the portion thereof detertnined by

reference to the following formula and BigRivers shall

receive the balance

A B
235

Where

NY 145432730686220214 49



A WKEsand LEMscollective allocated portion of such

damages expressed as a percentage which sha11 not be a

negative percentage and

B The number of years andorportions thereo remaining in

the full Term of the Station Two Agreement as of the

first date ofthe relevant failure of the Station Two SCR

System or bidder vendor or contractor giving rise to the

claimssor damages contemplated in paragraph 5 above

ii All liquidated damage proceeds allocated and paid by the City

to WKELEM as contemplated in subparagraph 4iabove

byreason of a Vendor Failure of the type described in that

subparagraph Subparagraph4iDamages sha11 be

remitted to and retained by WKELEM for their own account

provided that WKELEM hereby agree to first use any such

Subparagraph 4iDamages for the acquisition ofNOx

allowances or emissions credits to the extent required for the

operation ofStation Two and the generation ofWKEsor

LEMsshare ofTotal Capacity during the Term in the

absence of a commerciallyoperational conforming Station

Two SCR System before retaining such damages or using

such damages for any other purpose and provided fiuther

that in the event as ofthe expiration of the Term of the
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Station Two Agreement or the early temunation of the Station

Two Agreement the relevant bidder vendor or contraetor that

paid such liquidated damages has not delivered and installed

all components of the Station Two SCR System for which it

was responsible in conformity with the guarantees warranties

or other material commitments set forth in its contract with

the City then promptly following that expiration or

termination of the Station Two Agreement WKELEM shall

pay to Big Rivers a share of the Subparagraph 4iDamages

actually received by it or them net of the amount of those
i

damages used by WKELEM to acquire NOx allowances or

emissions credits as contemplated above equal to the

percentage of all SCR Capital Costs for which WKELEM

were responsible under Section420 of the Construction and

Operation Agreement that have been funded by Big Rivers as

of the expiration or termination of the Station Two

Agreement together with interest on Big Rivers share of

those Subparagraph4iDamages from the date first

received by WKELEM through the date paid to Big Rivers at

the Prime Rate as defined in t11e Station Two Agreement

iii All liquidated damage proceeds paid and allocated by the City

to WKELEM as contemplated in subparagraph4ii above

by reason of a Vendor Failure of the type described in that

I
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subparagraph Subparagraph4iiDamages sha11 be

remitted to and retained by WKELEM for their own account

provided that ifthe relevant Vendor Failure contemplated in

subparagraph4ii and the contract between the City and the

relevant bidder vendor or contractor do not physically or

contractually prevent the City or WKE as the Citys

contractual operator ofStation Two from restarting arid

operating either Station Two generating unit in accordance

with the requirements of the Station Two Contracts following

the expiration of the scheduled outage during which the tiein

of duct work to the Station Two generating units was

originally scheduled to be completed and if either A

WKELEM voluntarily extend that scheduled outage or

restart the Station Two generating units but thereafter

voluntarily shut down either or both of those units in either

case in order to accommodate the completion of the tiein of

duct work or B either or both of the Station Two generating

units suffer an unscheduled or forced outage due to a

mechanical or operational problem unrelated to the tiein of

duct work and such tiein ofduct work is undertaken during

the period that the unscheduled or forced outage continues

then any Subparagraph4ii Damages thareallocated and

paid by the City to WKELEM for the days or portions
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thereofl during which the scheduled outage was so voluntarily

extended for t11e days or portions thereofl during which the

Station Two generating units or either of tllem were so

voluntarily shut down or for the days or portions thereofl of

the unscheduled or forced outageduring which the tiein of

duct work was so performed as applicable shall be allocated

between WKELEM on the one hand and Big Rivers on the

other hand based upon the formula set forth in subparagraph

6i above but with component B of that formula being

the number of years andorportions thereofl remaining in the

full Term of the Station Two Agreement as of the first date of

tlle relevant Vendor Failure contemplated in subparagraph

4ii above Notwithstanding the foregoing provisions of

this subparagraph iii in the event an unscheduled or forced

outage as contemplated above is required to be extended

beyond the period that would have been required in order to

correct or repair the mechanical or operational problems

initially giving rise to that outage in order to allow the

completion of tiein of duct work undertaken during that

outage and necessary for the restart of either or both of the

Station Two generating units tlien WKELEM shall be

entitled to retain for their own account a11 Subparagraph

4ii Damages paid for tlie days or portions thereo during
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which that unscheduled or forced outage is extended to a11ow

the completion of that work

iv As between WKELEM on tlie one hand and Big Rivers on

the other hand the Partyies receiving fihe proceeds of

relevant liquidated damages or other damages from the City

as contemplated in paragraph 4 or 5 above net of the

damages used for the recovery of the Parties Collection Costs

as contemplated in paragraph 3 sha11 promptly thereafter

pay to the other of those Parties its allocable share of those

damages if any as contemplated in this paragraph 6 in

immediately available funds Notwithstanding anything

contained in this paragraph 6 to the contrary Big Rivers

shall not be entitled to receive any portions of the proceeds of

any claims or any liquidated or other damages as

contemplated in paragraph 4 or 5 above until such time as

Big Rivers shall have funded its respective share of all SCR

Capital Costs as contemplated in the Amendatory Station Two

Agreement The receipt or retention by WKELEM of

liquidated damages or other damages as contemplated in this

Section 49sha11 not preclude WKELEM from asserting or

claiming that Big Rivers has an obligation under the Station

Two Agreement to contribute its share of the costs of any

other SCR Capital Costs Station Two Improvements costs or
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Henderson Incremental Environmental OM Costs
i

associated with resulting from or necessitated by the relevant

Vendor Failure or other failure of the Station Two SCR

System or the bidder vendor or contractor contemplaxed in

paragraph 4 or 5 above as applicable nor shall Big Rivers

be deemed to be released or discharged from any such

obligations

7 A Partysrespective entitlements to portions of the proceeds of

liquidated damages as contemplated above sha11 not be affected by

any decision by such Party or any of them to separately acquire

NOx allowances or emissions credits in order for the generation of

its share of Total Capacity of Station Two and in the case of the

City the generation of energy associated with the Citys Station

One Power PTant Rated Capacity to remain compliant with the

Federal and Kentucky NOx Regulations The City agrees to hold

all liquidated damages or other damages that may be recovered from

a particular bidder vendor or contractor as contemplated in

paragraph 4 or paragraph 5 above in escrow for the benefit of

the Parties until their respective shares ifany thereof can be

calculated and such amounts can be allocated and paid or distributed

as contemplated in this Section419

8 The proceeds of any insurance maintained with respect to any

damage or destruction of the Station Two SCR System or any part
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thereof during the construction startup arid testing thereof or with

s
respect to the completion of the Station Two SCR System shall be

applied by the City to the repair reconstruction or completion

thereof as applicable

420 The SCR Capital Costs have been and sha11 be funded in the manner

provided in this Section420 notwithstanding any provisions to the contrary

elsewhere in the Construction and Operation Agreement or the Power Sales

Contract In addition the amount of123584 shall be paid by WKE to the City

with respect to WKEsproposed use ofAlternate Fuel with respect to the two

initial catlyst layers of the Station Two SCR System and the SCR Capital

Overcontrol Amount shall be paid to the City by WKE in each case to the extent

not already funded by WKE pursuant to the Interim Funding Agreement The

City shall apply all such amounts to the payment of such costs of the Station Two

SCR System

a Promptly upon all provisions of the 2005 Amendments to Contracts

becoming fully effective as contemplated in Section 601 below the City agrees to

establish and maintain at a bank in Henderson Kentucky reasonably satisfactory

to the Parties an SCR Construction Account the SCR Account into which I

funds sha11 be deposited and out ofwhich payments shall be made to fund the

SCR Capital Costs not previously funded

b The Parties agree to continue the budget for SCR Capital Costs

established by the Interim Funding Agreement and to meet periodically to review
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and as needed update such budget which shall not be amended modified or

supplemented absent the prior written consent of the City WKE and Big Rivers

which consent shall not be unreasonably withheld conditioned or delayed

c Prior to the first day of each month tlle City shall invoice WKE or in the

event the Station Two Agreement shall have been terminated Big Rivers in

wriing for WKEsSCR Capital Cost Share of the budgeted SCR Capital Costs

that are anticipated by the City in good faith to be expended by it during the

coming month and that have not already been funded by WKE pursuant to the

Interim Funding Agreement The City shall promptly provide WKE and Big

Rivers with such information regarding thoseanticipated expenses as WKE or

Big Rivers may reasonably request Within five 5 business days after its

receipt of that invoice WKE or if the Station Two Agreement sha11 have been

tenninated Big Rivers shall deposit into the SCR Account funds in an amount

equal to its SCR Capital Cost Share of the budgeted SCR Capital Costs for that

coming month Within one 1 business day following that deposit by WKE the

City shall deposit into the SCR Account the CitysSCR Capital Cost hare of

such budgeted SCR Capital Costs that are anticipated to be expended during that

coming month Once both of those deposits have been made but not before the

City sha11 be entitledto thereafter draw upon the SCR Account to fund the

budgeted expenditures of the SCR Capital Costs actually incurred by it in the

applicalile month or in any subsequent month to the extent the relevant

expenditures anticipated for the applicable month are deferred to a subsequent

month with the written concurrence of the City and WKE or if the Station Two
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Agreement shall have been terrninated Big Rivers In the event the actual

expenditures of SCR Capital Costs associated with a particular aspect or

component of the Station Two SCR System are less than the budgeted amounts

tlierefor which were deposited by tlie City or WKE or if the Station Two

Agreement sha11 have been tenninated Big Rivers tlie excess amounts in the

SCR Account shall be retained intie SCR Account to fund future unanticipated

or unbudgeted SCR Capital Costs with the written concutrence of the City WKE

and Big Rivers or shall be released as contemplated in pazagraph d below In

the event the actual obligations associated with a particular aspect or component

of the Station Two SCR Systemrequire expenditures of SCR Capital Costs in

excess of the budgeted amounts and available amounts which were deposited by

the City and WKE or if the Station Two Agreement shallhave been terminated

Big Rivers in the SCR Account the amount of the deficiency in the SCR

Account shall be deposited in the SCR Account within five 5 business days by

the City and WKE or if the Station Two Agreement sha11 have been terminated

BigRivers in accordance with their respective SCR Capital Cost Shares

d The City agrees to hold and maintain all funds deposited into the SCR

Account in trust for the City and WKE and if the Station Two Agreement shall

have been terminated Big Rivers and agrees to use such funds solely in

connection with the SCR Capital Costs as provided in this Section420 If as of

the completed construction and commercial operation date of tlie Station Two

SCR System any amounts remain in the SCR Account which are not required to

fund budgeted SCR Capital Costs that have actually accrued or that can
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reasonably be expected to accrue thereafter those remaining amounts sha11

promptly thereafter be released by the City from the SCR Account and retumed to

the City and WKE and if the Station Two Agreernent sha11 have been

tenninated Big Rivers in the same proportions as those funds were deposited by

those Parties into the SCR Account In theeent the Station Two Agreement

shall havebeenterminated and the rights of WKE under the Agreements shall

have been cancelled or reassigned to Big Rivers prior to a release of funds by the

City from the SCR Account as contemplated in the preceding sentence and to the

extent the funds so released to Big Rivers constitute a return of funds that were

deposited by VVKE into the SCR Account as contemplated in paragraph c above

Big Rivers agrees to remit and pay to WKE such released funds within ten 10

business days following its receipt thereof without setoff deduction or

counterclaim The covenant of Big Rivers in the preceding sentence shall survive

the expiration or termination of the Station Two Agreement andor the

Construction and Operation Agreement

e The Parties agree that alloutofpocket costs and expenses that may be

incurred by them or any of them other than the costs and expenses described in

Section419 3 of the Construction and Operation Agreement and other than a

Partys cost to borrow or otherwise raise the funds required to be contributed by it

toward SCR Capital Costs under this Agreement or under the Amendatory Station

Two Agreement whether pursuant to the 2005 Amendments to Contracts or the

Iriterim Funding Agreement in connection with i the initial design acquisition

construction installation startup and testing of the Station Two SCR System in
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accordance with the 2005 Amendments to Contracts the Interim Funding

Agreement and the SCR Contract ii tlie development negotiation and execution

of the 2005 Amendments to Contracts the Interim Funding Agreement the

Amendatory Station Two Agreement the SCR Cqntract the Big Rivers

Easement the Big Rivers Creditors Subordination Agreement and tlie

GuarantorsConsent and Acknowledgement or iii the obtaining of all

governmental and thirdparty consents or approvals required for such agreements

or instruments or for the Station Two SCR System sha11 constitute SCR Capital

Costs At such time as any Party sha11 incur any suchoutofpocket costs or

expenses other than the deposits required to be made by WIEor the City into

the SCR Account and other than the payments required to be made by the City

from the SCR Account each as contemplated in Section420cabove and shall

seek reunbursement of the same that Party sha11 thereafter submit a written

request for reimbursement of such costs and expenses to the City with a copy to

the other Parties or in the case of costs and expenses incurred by the City sha11

notify WKE and Big Rivers in writing of such costs and expenses and of the

Citys intention to charge the same to the SCR Account as SCR Capital Costs

and all such requested costs and expenses shall be deemed to beadded to the

approved SCR Capital Costs budget for the Station Two SCR System to the

extent they are not already included in that approved budget without further

action on the part of any Party Thereafter suchoutofpocket costs and expenses

shall be furided by the City and WKE into the SCR Account in the same manner

as other budgeted SCR Capital Costs are funded pursuant to Section420c
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above and thereafter shall be paid by the City to the relevant Party from the SCR

Account within five business days and a portion of thoseoutofpocket costs

shall be paid by Big Rivers to WKE as contemplated in Section 194bofthe

Station Two Agreement as added pursuant to the Amendatory Station Two

Agreement Each Party agrees to provide reasonable documentation in support

of a particular cost or expense clairned as being reimbursable to it hereunder upon

the request of any other Party

fl Upon completion of construction of the Station Two SCR System and

settlement of all obligations to third parties that is to parties other than the City

Big Rivers WKE LEM or their Affiliates relating to SCR Capital Costs or to

costs furided with the SCR Capital Overcontrol Amount and the 123584 with

respect to alternate fuel with respect to the two initial catalyst layers of the Station

Two SCR System the City shall within forty five 45 days thereafter furnish to

WKE and Big Riversafinal written accounting of all items of SCR Capital Costs

arid all items of costs funded with the SCR Capital Overcontrol Amount and such

123584 with respect to altemate fuel for the Station Two SCR System WKE

and Big Rivers shall have until sixty 60 days following receipt of such

accounting to question the suitability or correctness of any item thereof or to

propose other costs for inclusion in that final accounting and unless that proposed

final accounting is so questionedorotlier costs are so proposed within thaf

period the suitability and correctness of such accounting shall be conclusively

presumed In the event that WKE or Big Rivers shall question the suitability or

correcfiaess of any item or items of such accounting or shall propose other costs
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for inclusion in that accounting the City sha11 review each such questioned item

or items oradditional costs and notify WKE and Big Rivers in writing within

thirty 30 days thereafter as to whether or not it found any errorsor omissions

and if any such errorsor omissionswere found such notice sha11 also set forth

any reimbursements or payments required to correct such errorsor onussions

If however after such review and notice by the City any such questions remain

unresolved or differences between the parties persist regarding the proposed final

accounting the City WKE and Big Rivers shall endeavor in good faith to

resolve the same for a period of at least sixty 60 days In the absence of such

consensual resolution any party shall be free to resort to the courts to resolve the

dispute Upon the suitability and correctness of such final accounting being I

conclusively presumed agreed or determined and upon the making of any such

required payments and reimbursements as a final settlement of accounts the City

sha11 close the SCR Account and distribute to WKE and the City their respective

SCR Capital Cost Shares of any remaining balance

g Upon a11 provisions of the 2005 Amendments to Contracts becoming fully

effective ascortemplated in Section 601 below the budget for SCR Capital Costs

and the supplemental budget with respect to SCR Ammonia Costs prepared and

maintained as provided in the Interim Funding Agreement and approved as

contemplated inSection 10 of the First Amendment to the Interim Funding

Agreement shall continue as the approved budget for SCR Capital Costs and in

the case of such supplemental budget as a supplement to the then current Annual

Budget under and for the purposes of this Construction and Operation Agreement
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the other Agreements and the Station Two Agreement and the Parties respective

rights and obligations hereunder and thereunder

421 In the event that subsequent to the date of the 2005 Amendments to

Contracts FederalorKentucky law and regulations shall require the treatment of

any sulfuric acid S03 emissions generated by the Station Two SCR System

the Parties agree or in the event the Station Two Agreement shall have expired or

sha11 have been tenninated as ofthat time the City and Big Rivers agree to

negotiate in good faith the terms and conditions of an arrangement under the

Construction and Operation Agreement for the sharing and payment by them of

the costs relating to such treatment of the S03 emissions

422 Big Rivers or WKE as assignee ofBig Rivers will monitor the operating

performance of the Station Two SCR System as provided in Section III of Exhibit

D to the Power Sales Contract as added by the 2005 Amendments to Contracts

and attached hereto and will perform the fuel sampling and analyses to be

performed by it as provided in Section VC and D of Exhibit E to tlie Power

Sales Contract as added by the 2005 Amendments to Contracts and attached

hereto

Section 203 Section 91 of the Construction and Operation Agreement is

amended to read as follows

91 In the event of the issuance of any Station Two Bonds subsequent to the

date of the 2005 Amendments to Contracts with the prior written consent of

Big Rivers and during the term of the Station Two Agreement WKELEM
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the applicable Bond Ordinance may establish and provide for the funding of

such funds and accounts pertaining to such Station Two Bonds or to Station

Two as shall be approved in writing by Big Rivers and during the term of the

Station Two Agreement WKELE1Vn

Section 204 Seetion 144 of the Construction andperationAgreernentis

amended to readas follows

144 The Annual Budget may be amended only with the written agreement
of the Parties

Secion 24S Section 152 ofthe Construction and Operation Agreement is

amended to read as follows

152 Such books records and accounts shall be audited by an independent

certified public accountant or a firm of certified public accountants of I

recognized standing selected by the City Such audit sha11 be completed

within 120 days after the close of each Contract Year and WKE and Big

Rivers shall be entitled to timely receipt ofcopies of the audit report of such

accountant or firm of accountants and the accompanying financial statements

All such books records and accounts shall be held andmaintained by the City

in confidence and the City shall require its auditors to hold and maintain the

same in confidence for a period of five 5 years from the date of receipt

unless the same shall come into the publicdomain through no fault of the City

or its auditors or unless disclosure thereof is required by applicable laws or

regulations pertaining to the City or its auditors or anydebt of the City with
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respect to its municipal electric system or any Station Two Bonds or required

for the exercise by the City of any af its rights or remedies under the

Agreements or the Station Two Agreement

Section 206 Section 184 of the Construction and 4peration Agreement is

amended to read as follows

184 During the term of this Agreement all proceeds from policies of

insurance maintained with respect to damage or destruction ofStation Two or

anycomponent thereof and obtained pursuant to this Section shall be paid and

applied by the City and Big Rivers and during the term of the Station Two

Agreement by WKE to the cost of repair reconstruction and replacement of

such damaged or destroyed property unless otherwise agreed to by such

parties provided that ifStation Two Bonds that have been consented to as

provided above shall then be Outstanding such proceeds shall be paid and

applied in accordance with the provisions of the applicable Bond Ordinance

Section 207 Section 281 of the Construction and Operation Agreement is

amended to read as follows
I

281 In the event Station Two Bonds that have been consented to as

provided above sha11 be at any time Outstanding this Agreement shall be

subject to the terms and provisions of the applicable Bond Ordinance City

and Big Rivers and during the term of the Station Two Agreement WKE

agree that they will not amend modify or otherwise alter this Agreement in

any manner tliat will conflict with the provisions of the applicable Bond
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Ordinance as the same may from time to time exist

III POWER SALES CONTRACT

Section 301 Section 31 of the Power Sa1es Contract is amended to readas

follows

31 Subject to the allocation of surplus capacity to Big Rivers or to WKELEM

as Big Rivers assignee as hereinaferprovided the Tota1 Capacity and output of

Citys Station Two sha11 be reserved to and available for use by the City for the

purpose of supplying the needs of the City and its inhabitants for electric power

and energy in excess of the capabilities from time to time of its Existing System

For avoidance of any doubt the Station Two capacity and associated energy to be

reserved to and available for use by the City for any Contract Year to supply the

needs of the City and its inhabitants for electric power and energy shall be

determined only after giving effect to the application of the then rated capacity

and associated energy of the Citys Station One Power Plant without any

reduction for anyoffsystem capacity sales therefrom to supply such needs

Section 301A The title of Section 6 of the Power Sa1es Contract is amended to read as

follows

Section 6 PAYMENT FOR CAPACITYFIJEL ALLOCABLE

SCR COSTS AND REAGENT REQUIREMENTS

Section 302 Section 61 of the Power Sales Contract is amended to read as

follows
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61 Big Rivers or during the term ofthe Station Two Agreement

WKELEM as Big Rivers assignee sha11 pay to the Cit of

Henderson Utility Commission capacity as hereinafter

defined for the surplus capacity of Station Two allocated to it as

provided in Section 3 of thePower Sales Contract

Section 303 Section 62 of the Power Sales Contract is amended to read as

follows

62 Capacity charges payable by Big Rivers or WKELEM as

Big Rivers assignee other than Allocable SCR Costs for any

Monthly Billing Period as provided in Section 6 of the Power Sales

Contract sha11 be in the same proportion of the Total Capacity

costs exclusive of Allocable SCR Costs ofStation Two for such

Monthly Billing Period as Big Rivers orWKELEMsas Big

Rivers assignee allocation of surplus net sendout capacity of

Station Two during such Monthly Billing Period bears to the total

net sendout capacity of Station Two for such Monthly Billing

Period as established pursuant to Section 3 of the Power Sales

Contract Capacity charges payable by Big Rivers or WKELEM

as Big Rivers assignee for any Monthly Billing Period as

provided in Section 6 of the Power Sa1es Contract consisting of

Allocable SCR Costs sha11 be calculated as follows

a The amount of SCR Ammonia Costs for such Monthly
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Billing Period allocated to Big Rivers or WKELEM as

Big Rivers assigaee shall be determined in accordance

with the formula and related provisions set forth in Exhibit

D to the Power Sa1es Contract as added by the 2005

Amendments to Contracts attached hereto and

b The amount of SCR Catalyst Acquisition Costs for

such Monthly Billing Period allocated to Big Rivers or to

WKELEM as Big Rivers Assignee sha11 be detemuned

in accordance with the formula and related provisions set

forth inExhibit E to the Power Sales Contract as added by
I

the 2005 Amendments to Contracts attached hereto

subject to the provisions of Sections 68 and 69 below

Notwithstanding any other provision of thePower Sales

Contract to the contrary capacity charges payable by Big

Rivers or WKELEM as Big Rivers assignee for a

Monthly Billing Period during each Contract Year

commencing with the initial Contract Year beginning

June 1 2004 and ending with the expiration of the

nineteenth 19 Contract Year ie a 20year

amortization following such initial Contract Year sha11 be

adjusted so as to provide for each of the following

i in the event that the Citys share of the Tota1 Capacity of
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Station Two as allocated pursuant to Section 3 of the Power

Sales Contract for such Contract Year sha11 exceed its share

of such Tota1 Capacity for the ContractYear beginning

June 1 2004 a credit to Big Rivers or WKELEM as Big

Rivers assignee in an amount equal to onetwelfth 1 12

or such greater fraction as appropriate in the case of a

Contract Year embracing fewer than 12 months of the

product obtained by multiplying the SCR Amortized Capital

Cost per MW for such Contract Year if any by the number

ofMWs by which the Citys share of the Total Capacity of

Station Two for such Contract Year exceeds its share of the

Total Capacity of Station Two for the Contract Year

beginning June 1 2004 and

ii in the event the Citys share of the Tota1 Capacity of Station

Two as allocated pursuant to Section 3 of the Power Sales

Contract for such Contract Year sha11 be lessthan its share

ofsuch Total Capacity for the Contract Year beginning

June 1 2004 an additional payment by Big Rivers or

WKELEM as Big Rivers assignee in an amount equal to

onetwelfth 1 12 or such greater fraction as appropriate

in the case of a Contract Year embracing fewer than 12

months of the product obtained by multiplying the SCR

Amortized Capital Cost per MW for such Contract Year if
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any by the number of1VIWs by which the Citys share of the

Tota1 Capacrty of Stanon Two for such Contract Year is less

than its share ofTota1 Capacity ofStation Two for the

Contract Year beginning June l 2004

Section 304 The initial paragraph of Section 63 of the Power Sa1es Contract is

amended to read as follows

63 The Total Capacity costs of Station Two for each Monthly

Billing Period shall be the Citys total cost resulting fiom the

ownership operation and maintenance of and renewals and

replacements to Station Two except that the cost of fuels and

Reagents with respect to Station Two shall not be included as such

capacity costs and such capacity costs shall not include any SCR

Capital Costs or any Debt Service except Debt Service on Station

Two Bonds which as applicable have been consented to by

WKELEM andlor Big Rivers as contemplated in the Construction

and Operation Agreement as amended by the 2005 Amendments

to Contracts if any Such capacity costs shall include but are not

limited to

a Iri the event Station Two Bonds shall be Outstanding Debt Service

as defined in theaplicable Bond Ordinance with respect to such Station Two

Bonds for such Monthly BilTing Period with respect to such Station Two Bonds
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b Onetwelfth 1 12 or such greaterfiaction as appropriate in the

case of a Contract Year enibracing fewer than 12 months of all costs associated

with the operation and maintenance of Station Two during such Contract Year

including without limitation Allocable SCR Costs and al1 other costs properly

chargeable to FERC Accounts 408 500 502 505 506 510 511 512 513 514

and 924 and fiscal agency costs and expenses allocable to Station Two

c In the event Station Two Bonds shall be Outstanding the amount

if any which the City is required under the applicable Bond Ordinance with

respeet to svch Station Two Bonds to pay during such Monthly Billing Period into

i the Station Two Account Station Two O M Account in the Operation and

Maintenance Fund if any so as to restore any minimum balance required to be

maintained therein and ii the Station Two Account Station Two R R

Account in the Renewals and Replacements Fund if any so as to restore any

minimum balance requiredtobe maintained therein but in each case only if the

applicable Bond Ordinance requiring such funding amounts had been approved by

Big Rivers and as applicable by WKELEIVn

d The amount if any required to be paid during such Monthly

Billing Period by i the City and Big Rivers orWKELEM as Big Rivers

assignee pursuant to Section 193cofthe Power Sales Contract u the City

and Big Rivers pursuant to Section 192 of the Power Sales Contract and iii the

City and WKELEM pursuant to Section 103gofthe Station Two Agreement
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e Costs of renewals replacements and additions when such

additions are agreed to by Big Rivers orWKELEM as Big Rivers assignee

which are not provided for tlirough i proceeds of insurance oru funds

available from proceeds of Station Two Bonds

Onetwelfth 1 12 of all costs of administraionand general

expense for Station Two during such Contract Yeaz and including but not limited

to costs properTy includible in FERC Accounts 920 921 923 924 925 926 928

and 930

g Any amounts paid or payable to Big Rivers or WKEILEM as Big

Rivers assignee for such Monthly Billing Period under terms of the Construction

and Operation Agreement except any delayed payment penalties as theTein

provided not included in the foregoing

h Any other costs associated with Station Two which are not

included in paragraphs a through g hereof

Section 305 Section 67 of the Power Sales Contract is amended to read as

follows

67 Fuel and Reagent Requirements Big Rivers orWKELEM

as Big Rivers assignee and the City shall each provide at its own

cost the full replacernent of all fuels consumed from the Station

Two fuel reserve for the production ofelectric energy used by it

during each month If at any time during the term of the Power
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Sales Contract tie Station Two coal reserve shall fall below a full

thirty 30 days supply then upon written demand by either party

bohparties shall increase their respeetive monthly additions to the

coal reserve by five per cent5 until the coal reserve is restor

to the amount specified in such deniand not to exceed fortyfive

45 days supply for Station Two Fuel consumption by each

party will be determined on the basis ofineasured quantities

adjusted for heat content and attributed to the parties on the basis

of their respective uses of electric energy from Station Two during

each month Big Rivers or WKELEM as Big Rivers assignee

and the City shall each provide at its own cost the fu11

replacement ofall Reagents consumed for its own use which in

the case of lime for the Station Two Flue Gas Desulfurization

System shall be based on the tonnage of coal supplied by such

party to produce the electric energy it takes from Station Two and

the sulfur and BTU content of such coal

Section 305A The Power Sales Contract is amendedbyadding a new Section 68 to read

as follows

68 Asan adjustment of payments otherwise due as provided in

this Seetion 6 with respect to the SCR Catalyst Acquisition Costs

of a Catalyst Layer Big Rivers or WKELEM as Big Rivers

assignee or the City or both of such Parties as applicable shall

make the Catalyst Refund Payment or Payments if any payable
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with respect to a Catalyst Failure of such Catalyst Layer

deteimined in accordance with the formula and related provisions

set forth in Section IV and Section V ofExhibit E hereto and

notwithstanding the provisions Sections 3 6163 or 91otlie

Power Sales Contract each such Catalyst Refund Payment shall be

due and payable within 60 days of the date of such detennination

pursuant to Exhibit E hereto

Section 305B The Power Sales Contract is amended by adding a new

Section 69 to read as follows

69 The Parties agree that any proceeds received in connection
I

with the sale or disposal of any catalyst layer whether or not a

Catalyst Layer as defined hereunder permanently removed

from the Station Two SCR System shall be applied solely for the

following i to offset the SCR Catalyst Acquisition Costs for the

relevant new Catalyst Layer ifanyas provided in the definition

of SCR Catalyst Acquisition Costs as added by the 2005

Amendments to Contracts or u ifno new Catalys Layer is then

to be installed in place ofsuch layer sold or disposed of

to defray the costs associated with the operation and maintenance

of Station Two

Section 306 Section 91 of the Power Sales Contract is amended to read as

follows
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91 On or before the twentieth 20 day of each calendar month

duringeach Conract Year Big Rivers orWKELEM as Big

Rivers assignee shall pay to the City of Henderson Utility

Commission in payment for its allocated Station Two capacity

during the current Monthly Billing Period all capacity charges due

from Big Rivers or WKELEM as Big Rivers assignee for such

Monthly Billing Period in accordance with Section 6 of the Power

Sales Contract Such payments shall be made on the basis of the

Annual Budget in effect for the Contract Year that includes such

Monthly Billing Period which for purposes of calculating SCR

Ammonia Costs and SCR Catalyst Acquisition Costs with respect

to such Contract Year estimated for purposes of such Annual

Budget to be allocated to Big Rivers orWKELEM as Big

Rivers assignee for such Monthly Billing Period in accordance

with Section 62 a and of the Power Sales Contract shall
I

reflect the allocation of SCR Ammonia Costs and SCR Cata1 st

I

Y

Acquisition Costs in accordance with the applicable formulae set

forth in Exhibit D and Exhibit E hereto Payments sha11 be deemed

complete upon the posting thereof in the regular United States

mail properly addressed and affixed with postage or upon receipt

by wire transfer by a bank desigaated by the City for such Ii
PurPose
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Section 307 Section 93 of the Power Sales Contract is amended to read as

follows

93 OffSetting Accounts Big Rivers or WKELEM as Big

Rivers assignee sha11 have the right to offset accounts payable

under this Agreement by any payinents due it under Section 136

of the Construction and Operation Agreement and thereupon shall

pay to the City ofHenderson LTtility Commission any remaining

balance of the offset account Offsetting of accounts sha11 be

employed in determining any delayed payment charges as provided

herein

Section 308 Section 94 of the Power Sales Contract is amended to read as

follows

94 As quickly as is reasonably possible but in no event later than

one hundred twenty 120 days after the end of each Contract Year

Big Rivers or WKELEM as Big Rivers assignee shall submit to

the City a detailed statement of the actual capacity costs for all

Monthly Billing Periods of such Contract Year based on the

annual audit of accounts provided for in Section 11 of the Power

Sales Contract If on the basis of such statement actual aggregate

capacity costs for such Contract Year payable by Big Rivers or

WKELEM as Big Rivers assignee exceed the estimates thereof

in the Annual Budget on the basis of which Big Rivers or
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WKELMas Big Rivers assignee has made payments Big

Rivers orViTKELEM as Big Rivers assignee sha11 pay

promptly to the City ofHenderson Utility Commission the

additional amount to which the City is entitled If on the basis of

such statement the actual aggregate capacity costs for such

Contract Year payable by Big Rivers or by WKELEM as Big

Rivers assiguee are less than the estimates thereof in the Annual

Budget on the basis of which Big Rivers or WKELEM as Big

Rivers assignee has made payments such excess shall be

credited against Big RiversorWKELEM as BigRivers

assignee next monthly payment or payments hereunder or paid to

Big Rivers or to WKELEM as Big Rivers assignee if no such

payments are due from Big Rivers orWKELEM as Big Rivers

assignee

Section 309 Section 111 of the Power Sales Contract is amended to read as

follows

111 There shall be an annual audit of the financial accounts of

the Citys Station Two by an independent certified public

accountant or a firm of certified public accountants of recognized

standing selected by the City Such audit sha11 be completed

within 120 days after the close of each Contract Year and WKE

and Big Rivers shall be entitled to receipt of copies of the annual

audit report of such accountant or firm of accountants and the
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accompanying financial statements within that 120dayperiod

Such financial statements accounts and reports shall be held and

maintained ry the City in confidence and the City sha11 require its

auditors to hold and maintain the sanze in confidence for a period

of five 5 years from the date ofreceipt unless the sarne shall

come into the public domain through no fault of the City or its

auditors or unless disclosure thereof is required by applicable laws

or regulations pertaining to the City or its auditors or any debt with

respect to its municipal electric system or any Station Two Bonds

or required for the exercise by the City of any of its rights or

remedies under the Agreements or the Station Two Agreement

Section 310 Section 181 of the Power Sales Contract is amended to read as

follows
I

181 In the event Station Two Bonds as applicable that have

been consented to by Big Rivers andorWKELEM as

contemplated in the Power Sales Contract or the Construction and

Operation Agreement shall be at any time Outstanding this

Agreement shall be subject to the terms and provisions of the

applicable Bond Ordinance City and Big Rivers and during the

term of the Station Two Agreement WKE and LEM agree that

they will not amend modify or otherwise ter this Agreement ir

any manner that will impair or adversely affect the security

afforded by the provisions of this Agreement to the holders of any
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such Station Two Bonds for the payment ofprincipal interest and

premium if any thereon so long as any of such Bonds are

Outstanding and unpaid or until provision is urevocably made for

the payment thereof

Section 311 Section 191 of the Power Sales Contract is hereby deleted in its

entirety

Section 312 Section 192 ofthe Power Sales Contract is hereby renumbered as

Section 191 and amended to read as follows provided that this Section 191 shall be and

remain suspended as among the parties to the extent provided in and in accordance with

Section94b1and Section 103gofthe Station Two Agreement

191 Big Rivers and the City agree as follows

a Big Rivers shall remit and pay to the City bywire transfer within

two 2 business days following its receipt of a written request therefor from the

City immediately available funds in an amount not to exceed1050000 in the

aggregate the Maximum Funding Limit for use by the City to fund one or

more major renewals or replacements with espect to Station Two in order to keep

Station Two in good operating condition including without limitation any such

major renewals or replacements required to correct axiy unusual loss or damage

with respect to Station Two The Citysuse of the funds contemplated above

shall be limited to those situations where a sufficient budget was not previously

established in the then current Annual Budget for Station Two but then only to

the extent that the expenditure for such renewal or replacement is required on an
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expedited basis and in advance of the time by which the Parties could otherwise

meet to s aratel bud et and fund the ex enditure The Ci s written requestY g P tY

for funds contemplated above sha11 include a description of the major renewals or

replacements for which the funds are requested the reason for their experiditure

the amount of funds so requested the Citys good faith estimate of the actual cost

of tlie relevant renewals or replacements and the bank account of the City to

which the funds are to be wire transferred with appropriate wiring instructions

b The City sha11 be entitled from time to time in its

discretion to submit multiple requests for funds from Big Rivers

pursuant to this Section 191provide however that the

followingadditional conditions or limitations shall apply to the

funding obligations of Big Rivers undertiis Section 191 for a11

purposes

i the maximum amount of funds that Big Rivers shall be

obligated to remit and pay to the City pursuant to this

Section 191 during any consecutive twelve 12 month

period for all renewals and replacements collectively to

be funded as contemplated in this Section 191 shall not

exceed the Maximum Funding Limit

ii the City may not request funds hereunder in increments of

less than 10000

iii Big Rivers shall not be required to remit or pay funds to the
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City hereunder in excess of that portion of the cost of the

relevant renewals or replacements corresponding with the

share of the Tota1 Capacity from Station Two then allocated

for use by Big Rivers pursuant to Section 3 of the Power

Sales Contract except that in the case of a renewal or

replacement the cost of which constitutes a SCR Catalyst

Acquisition Costs the portion of such cost sha11 correspond

with the allocation of such SCR Catalyst Acquisition Costs

to Big Rivers as provided in Section 62 of the Power Sales

Contract

iv the City shall not request funds in excess of its good faith

estunate of the cost of such renewals or replacements and

hereby agrees to promptly repay to Big Rivers any amounts

funded by Big Rivers in excess of the actual cost thereof

plus any interest earned on such amounts and

v the City shall also contemporaneously fund out of its own

resources that portion of the cost of such renewals or

replacements corresponding with the Citys share of the Total

Capacity of Station Two at that tirne reserved for the City

pursuant to Section 3 of the Power Sales Contract or in the

case of SCR Catalyst Acquisition Costs corresponding with

the Citys share of such costs as contemplated in Section 62

of the Power Sales Contract
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Section 313 Section 193 of the Power Sales Contract is hereby renumbered as

d amended to read as followsSechon 192 an

192 Big Rivers and the City agree as follows

a Big Rivers shall continue the Big Rivers Station Two

Operation and Maintenance Fund and sha11 have on

deposit therein funds in the amount of400000 the

Big Rivers OM Minimum Balance In the event

an amount is withdrawn therefrom as hereinafter

provided Big Rivers agrees to make monthly levelized

payments into the Big Rivers Station Two Operation

andMaintenance Fund so as to restore the Big Rivers

OM Minimum Balance within twelve months All

interest on such arriounts shall be repaid to Big Rivers

at the end of each calendar year and all amounts in

such Fund shall be paid to Big Rivers upon termination

or expiration of the Power Sa1es Contract Amounts

from this Fund shall be withdrawn in accordance with

Section 192cofthis Power Sa1es Contract and

b The City sha11 continue the City Station Two Operation

and Maintenance Fund and shall have on deposit therein

funds in the amount of100000 the City OM

Minunum Balance In the event an amount is withclrawn
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therefrom as hereinafter provided the City agrees to make

monthly levelized payments intothe City Station Two

Operation and Maintenance Fund each month so as to

restore the CitysOM Minimum Balance within twelve

months All interest on such amounts shall be repaidto

the City at the end of each calendar year and a11 amounts

in such Fund shall be paid to the City upon termination or

expiration of the Power Sales Contract Amounts from this

Fund shall be withdrawn in accordance with Section

192cofthe Power Sales Contract and

c All required expenditures for operation and

maintenance not otherwise provided for other tlian

with respect to SCR Ammonia Costs and SCR Catalyst

Acquisition Costs shall be paid from the Big Rivers

Station Two Operation and Maintenance Fund and the

City Station Two Operation and Maintenance Fund

respectively and such payments shall be made in the

same ratio as the then effective allocation ofStation

Two capacity between Big Rivers and the City in

accordance with Section 3 of the Power Sales

Contract Required expenditures for operation and

maintenance constituting SCR Ammonia Costs and

SCR Catalyst Acquisition Costs not otherwise
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provided for shall be paid from the Big Rivers Station

TwoOperation and Maintenance Fund in an amount as

provided in Section 62 of the Power Sales Contract

for the allocation of SCR Ammonia Costs and SCR

Catalyst Acquisition Costs to Big Rivels and the

balance of such expenditures for SCR Ammonia Costs

and SCR Catalyst Acquisition Costs sha11 be made

from the City StationTwo Operation and Maintenance

Fund

Big Rivers agrees that promptly following the expiration or

tennination of the Station Two Agreement and disbursement of

amounts in the Big Riers Station Two Operation and Maintenance

Fund as provided in the Station Two Agreernent it will fund the

Big Rivers Station Two Operation and Maintenance Fund to the

same extent as would have initially been required of it under this

Section 192 had such funding not been provided by WKE

pursuant to Section 103fl of the Station Two Agreement and Big

Rivers agrees that it will comply thereafter with the provisions of

this Section 192

Section 314 A new Section 214 is added to the Power Sales Contract to read as

follows

214 Since the CitysElectric Light and Power Refunding
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Revenue Bonds Station Two Series dated as ofMarch 1 1973

have been paid in accordance with their terms the two county

restriction provided for in the Internal Revenue Service Letter

Ruling dated January 26 1971 shall no longer be appTicable with

respect to the operation of the HendersonDaviess System and the

City Electric System referred to in Section 211 above or to the

capacity or energy generated by Station Two and accordingly

the parties to the Power Sales Contract agree that the provisions of

Section 211212 and 213 of this Power Sa1es Contract will na

longer be applicable or have any force or effect with respect to the

capacity and energy generated after the date ofpayment of such

Bonds by Station Two or the Citys Station One Power Plant

IV BIG RIVERS ASSIGNMENT

S ection 401 Section 371 of the Construction and Operation Agreement

Section 241 of the Power Sales Contract and Section 151 of the Joint Facilities Agreement

are each amended by adding the following

Notwithstandinganything to the contrary contained in this

Agreement or the other Agreements as hereinafter defined or the

Station Two Agreement in addition to the assignment of such

Agreements by Big Rivers to the United States of America Big

Rivers may assign its rights and interests under the Agreements

including this Agreement and the Station Two Agreement as

security for and may grant a security interest herein and therein
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pursuant to the Mortgages as hereinafter defined as security for

any and all of its obligations to the other mortgagees or secured

parties specifically identified in the Mortgages as being secured

thereby provided that in exercising any of its rights or remedies

arising out of such assignment of rights and interests as security

no such mortgagee or secured party other than WKE LEM or

Western Kentucky Energy Corp or their respective successors or

pernitted assigns under Section 15 of the Station Two Agreement

or under this Agreement or the other Agreements in the exercise

of any rights that they may have under or pursuant to any

Agreement the Station Two Agreement or any other Operative

Document as defined in the Station Two Agreement shall itself

have the right to occupy operateor maintain Station Two or

exercpse aya4her rigtrmedy a interest so assignecl gledged a

granted as aforesaid unless it shall meet the requirements set forth

in clauses i to iii inclusive below as if it were a transferee or

assignee as provided therein the aforementioned limitation not to

be deemed to limit any foreclosure of the mortgage liens and

security interests so long as foreclosure the transferee or

assignee of such rights and interests whether or not including the

mortgagee or secured party sha11 meet the requirements set forth

in clauses i to iii inclusive and each such mortgagee or

secured party may transfer or assign the rights and interestsso

I
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assigned pledged or granted as security pursuant to a sale in

foreclosure of the lien of any of the Mortgages or a sale in lieu of

a foreclosure of the lien of any of the Mortgages or the exercise of

power of sale provided that except in the case of WKE LEM

and Westem Kentucky Energy Corp and their respective

successors or permitted assigns under Section 15 of the Station

Two Agreement or under this Agreemerit or theoher Agreements

in the exercise of any rights that they may have under or pursuant

to any Agreement the Station Two Agreement or any other

Operative Document as defined in the Station Two Agreement

i the transferee or assignee sha11 be an electric utility

combination electric and gas utility or an Affiliate thereof as

hereinaftej defined and sha11 assurne all of the duties and

obligations of Big Rivers under the Agreements and the Station

Two Agreement including without linutation all other

agreements that relate to the interest being transferred or assigned

ii such transferee or assignee that undertalces such duties and

obligarions ofBig Riers as aforesaid is authorized by all

appropriate regulatory authorities and under applicable law to

fulfill such duties and obligations and iii such transferee or

assignee is approved by the City which approval shall not be

unreasonablywithheld conditioned or delayed and in its

consideration of such approval it is understood that the City may
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take into account among other relevant matters the experience

and reputation of such transferee or assignee in operating and

maintainingcoalfired electric generating facilities similar to

Station Two the creditworthiness of such transferee or assignee

and whether the business or interest of such transferee or assignee

or its Affiliate is in conflict with the interest of the City For

purposes of this Section the following tenns as used in this Section

sha11 be defined as follows

1 The term Mortgages shall mean i the Restated

Mortgage and Security Agreement dated as ofJuly 15 1998

among Big Rivers as mortgagor and the United States ofAmerica

acting through the Rural Utilities Service Ambac Assurance

Corporation and the National Rural Utilities Cooperative Finance

Corporation together the Original Mortgagees recorded in

Mortgage Book 559 page 1 Office of the Henderson County

Court Clerk ii the Supplemental Mortgage and Security

Agreenment dated as of April 1 2000 among the Big Rivers as

Mortgagor and the Original Mortgagees PBR1 Statutory Trust

PBR2Statutory Trust PBR3 Statutory Trust FBR1 Statutory

Trust FBR2Statutory Trust and Ambac Credit Products LLC

together the SupplementaIMortgage Mortgagees recorded in

Mortgage Book 621 page 285 Office of the Henderson County

Court Clerk iii the Second Restated Mortgage and Security
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Agreement among Big Rivers as mortgagor and the Supplemental

Mortgage Mortgagees and Credit Suisse First Boston acting by

and through its New York Branch together the Second Restated

Mortgage Mortgagees recorded in Mortgage Book 647 page

125 Office of the Henderson County Court Clerk iv the Third

Restated Mortgage and Security Agreement dated as of August l

2001 axnong Big Rivers as mortgagor and the Second Restated

Mortgage Mortgagees and US Bank National Association as

Trustee recorded in Mortgage Book 679 page 1 Office of the

Henderson County Court Clerk as amended by the First

Amendment toTird Restated Mortgage and Security Agreement

dated as of July 15 2003 recorded in Mortgage Book 812 page

599 Office of the Henderson County Court Clerk v the

Mortgage and Security Agreement LEM Mortgage dated as of

July 151998 among Big Rivers LGEEnergy Marketing Inc

Western Kentucky Energy Corp LGEStation Two Inc and

WKE Corp recorded in Mortgage Book SS9 page 199 Office of

the Henderson County Court Clerk as amended by the First

Amendment to Mortgage and Security Agreement LEM

Mortgage dated as of August 22 2002 recorded in Mortgage

Book 749 page 805 Office of the Henderson County Court Clerk

vi the Mortgage and Security Agreement dated as oiJuly 15

1998 among Big Rivers Western Kentucky Energy Corp LGE
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Energy Marketing Inc WKE Station Two Inc and WKE Corp

recordedin Mortgage Book 559 page 123 Office of the

Henderson County Court Clerk vii the Subordinated Mortgage

and Security Agreement dated as ofApril 1 2000 among Big

Rivers PBR1 Statutory Trust PBR2Statutory Trust PBR3

Statutory Trust FBR1 Statutory Trust FBR2Statutory Trust

PBR1OP Statutory Trust PBR2 OP Statutory Trust PBR3 OP

Statutory Trust FBR l OP Statutory Trust FBR2OP Statutory

Trust Ambac Credit Products LLC AME Investrnents LLC

Cobank ACB Bluegrass Leasing Fleet Rea1 Estate Inc AME

Asset Funding LLC and Ambac Assurance Corporation recorded

in Mortgage Book 621 page 328 Office of the Henderson County

Court Clerk and viii any instrument or instruments that replace

or are substituted for any of the foregoing instruments in the case

ofi through viii above as the same may be fiuther amended or

supplemented from time to time

2 The term Agreements sha11 mean the Construction and

Operation Agreement the Power Sales Contract and the Joint

Facilities Agreement in each case as amended and supplemented

from time to time

3 The term Affiliate of any desiated entity shall mean

any entity that has a relationship with the designated entity

whereby eitlier of such entities directly or indirectly controsis
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controlled by or is under common control with the other For this

piupose the term control means the power direct or induect of

one entity to direct or cause the direction of the management or

policies of another whether by contrac through voting securities

or otherwise

V CONSENT AND AGREEMENT

Section 501 WKE and LEM as assignees of certain of the rights title and

interests of Big Rivers under the Agreements and pursuant to their respective assumptions of

certairi of the obligations ofBig Rivers under the Agreements all pursuant to the Station Two

Agreement and the Assignment and Assumption Agreement hereby consent and agree to the

amendments to the Agreements contained in the 2005 Amendments to Contracts subject to

the conditions and limitations set forth in the 2005 Amendments to Contracts and the Parties

agree that under and pursuant to the Station Two Agreement and the Assignment and

Assumption Agreement WKE and LEM shall as such assignees be entitled whether or not

so specified in the Agreements and the 2005 Amendments to Contracts as aforesaid to all

the rights title and interests of Big Rivers under the 2005 Amendments to Contracts and sha11

be bound whether or not so specified in the Agreements and the 2005 Amendments to

Contracts to perform such obligations of Big Rivers under the 205Amendmenfs to

Contracts other than Big Rivers obligation pursuant to Section 201 or Section 401 thereo

that are assumed by WKE and LEM pursuant to the Station Two Agreement and the

Assignment and Assumption Agreement and arise or otherwise exist during the term of the

Station Two Agreement except as otherwise provided and subject to the limitations in the

NY145432730686220214 91



Station Two Agreement as well as bound by their respective obligations as Parties

hereunder

VI REQUIItED APPROVALS EFFECTIVE DATE REPitESENTATIONS AND
ACKNOVVLEDGEMENTS TERMINATION OF INTERIM AGREEMENTS
MISCELLANEOUS

Section 601 The Parties agree that

a Each Party shall use its commercially reasonable efforts to

cooperate with the other Parties to obtain at the earliest practicable time all

governmental regulatory approvals and any creditors consents and approvals

required for the Parties respective execution delivery and performance of the

2005 Aniendments to Contracts the Amendatory Station Two Agreement the

GuarantorsConsent and Acknowledgment the Big Rivers Creditors

Subordination Agreement and the Big Rivers Easement and each Party shall

otherwise use its commercially reasonable efforts to satisfy for its part the

conditions of the effectiveness of all provisions of the 2005 Amendments to
I

Contracts applicable to it or for which it is responsible as set forth in subsection

b of this Section 601

b Upon the execution and delivery of the 2005 Amendments

to Contracts by the Parties this Section 601 sha11 become effective and

notwithstanding anything to the contraty set forth elsewhere herein all other I

provisions of the 2005 Amendments to Contracts shall become effective only

upon the date based as to clauses i ii and iii below on certifications by the

Parties as set forth in clause iv below of the last of the following to occur
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i each Party sha11 have received all regulatory and other

approvals consents and authorizatioris requiTed or necessary A

for the effectiveness of all the provisions of the 2005 Amendments

to Contracts with respect to all Parties thereto and the performance

by the Parties of their respective duties and obligations hereunder

and for a11 the provisions of the 2005 Amendments to Contracts to

become the legal obligation of all Parties thereto B for the

effectiveness of the Amendatory Station Two Agreement as to ail

parties thereto and the performance by all such parties oftheir

respective duties and obligations thereunder and for the

Amendatory Station Two Agreement to becomehelegal and

binding obligation of a11 parties thereto C for the execution and

delivery by all relevant parties of the Big Rivers Easement and the

Big Rivers Creditors Subordination Agreement and the

performance by such parties of their respective duties and

obligations thereunder and for the Big Rivers Easement and the

Big Rivers Creditors Subordination Agreement to become the

legal obligation of all such parties including in the case of

subclauses A through C above without limitation any

approvals consents or authorizations that mayberequired from the

KentuckyPblic Service Commission the Rural Utilities Service

or any other creditor of Big Rivers that may hold one or more

security interests in Big Rivers interests in the Agreements or the
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real property that is the subject of the Big Rivers Easement

11 the Amendatory Station Two Agreemefit the Big Rivers

Easement and the Big Rivers Creditors Subordination Agreement

shall have been executed and delivered by the respective parfiies

thereto and all the provisions thereof shall either before or

contemporaneous with a11 provisions of the 2005 Amendments to

Contracts have become effective and binding on such parties and

iii LGEEnergy LLC sha11 have executed and delivered the

GuarantorsConsent and Acknowledgement and received all

regulatory and other approvals consents and authorizations

required therfor

iv Each Party shall have furnished to the other Parties a

written certificate to the effect that for its part each of the

conditions set forth in clauses i ii and iii above has been

satisfied

v The Parties shall have delivered each to the other such

opinions of counsel and othrdocumentationin customary form

and substance relating to the 2005 Amendments to Contracts and

the other agreements referred to in this subsection b reasonably

evidencing the due authorization execution and delivery thereof

the binding and enforceability thereof the receipt of all

required regulatory creditor and other approvals thereof and
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consents thereto and such other matters as reasonably requested by

any Party

c In the event that all the provisions ofthe 2005 Amendments to

Contracts shallnotbecome fu11y effective as to all Parties in accordance with

subsection b of this Section601 on or prior to December 31 2005 or such later

date as shall be agreed to by the Parties the 2005Amendments to Contracts shall

forthwith terminate and sha11 no longer have any force or effect except for a

Partysobligations for a breach or default under this Section 601 occurring prior

to such termination which obligations shall survive such termination provided

however ifprior to December 31 2005 the Station Two Agreement shall

terminatethe 2005 Amendments to Contracts shall terminate only as to WKE and

LEM and in that event this Section 601 shall continue in effect as to Big Rivers

and the City

d Notwithstanding anything to the contrary set forth elsewhere in

the 2005 Amendments to Contracts upon the effectiveness of all the provisiozsof

the 2005 Amendments to Contracts as contemplated above the 2005

Amendments to Contracts shall be deemed to have retroactive effectiveness to

June 1 2004 as among t11e Parties hereto

Section 602 As of the date on which all of the provisions of the 2005

Amendments to Contracts shall be fully effective each Party represents and wairants to each

of the other Parties that

a Such Party is duly organized and validly existing under applicable lav and

NY145432730686220214 95



has full power and autllority to conduct its business as presently conducted and to execute

deliver and perform the 2005 Amendments to Contracts

b The execution delivery and performance of the 2005 Amendments to

Contracts have been duly authorized by a11 necessary action on the part of such Parly and do not

require approval or consent of or notice to a creditor or any trustee or holder of any

indebtedness or other obligations of such Party or any indebtedness entitled to any security

interest in any property rights or interests of such Party otller than such approvals consents and

other action as have been duly obtained or taken

3

c Neither tlie execution delivery or performance by such Party of the 2005

Amendments to Contracts nor the consummation by such Partyof t11e transactions contemplated

thereby will conflict with or result in any violation of or constitute a default under any terms of

any material agreement mortgage contract indenture lease or other instrument or any

applicable law by which such Party or its properties or assets are bound

d The execution delivery or performance by such Party of any provision of

the 2005 Amendments to Contracts do not require the consent or approval of the giving of

notice to the registration with or the taking of any other action in respect of any government

authority or agency including any judicial body other than such consents approvals notices

registration or other action vvhich have been duly obtained given sent or taken

e These 2005 Amendments to Contracts have been duly executed and

delivered by such Party and constitute the legal valid and binding obligation of such Party

enforceable against such Party in accordance with its terms except as such enforcement may be
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limited by applicable bankruptcy insolvency reorganization moratorium or similar laws

affectuig the nghts of creditors generally and by general principles of equity regardless of

whether enforcement is sougtit in a proceeding in equity or at law

There are no pending or to the actual knowledge of such Party threatened

actions or proceedings by or before any court or administrative agency that either individually or

in the aggregate are reasoriably likel materially andadverselyto affect the ability of such Party

to perfonn its obligations under these 2005 Amendments to Contracts

Section 603 Each of the Parties acknowledges that WKE and the City have

heretofore funded SCR Capital Costs and other costs of the Station Two SCR System as well

as SCR Ammonia Costs and have otherwise performed certain obligations and undertaken

certain activities with respect to the Station Two SCR System or the design acquisition

construction installation startup and testing thereof in each case pursuant to the Interim

Funding Agreement and the Parties hereby agree that provision of such funding the

performance of such obligaions and the undertaking of such activities sha11 be deemed to

have been authorized undertaken and accomplished consistent and in accordance with the

Parties respective obligations under the provisions of the Agreeinents as amended hereby

and the Station Two Agreement The acknowledgements and agreements of the Parties

pursuant to this Section 603 shall apply with respect to all such fundings performance and

5 endments to

I

undertaking through the effecnve date of all provisions of the 200 Am

Contracts

Section 604 The Parties agree that upon a11 provisions of these 2005

Amendments to Contracts becoming fully effective as provided in Section 601 any amounts
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remaining in the Interim SCR Account held by the City under the Interim Funding Agreement

shall bepaid into the SCR Account established unde the Construction and Operation

Agreement and the Interim Funding Agreement and the Interun SCR Account shall each

terminate in accordance witli their respective terms To the extent aParty has funded a share

of SCR Capital Costs prior to a11 provisions of the 2005 Amendments to Contracts becoming

fully effective that is greater than or less than the share of such costs required to be funded by

that Party in accordance with the 2005 Amendrnents to Contracts including without

lirnitation any SCR Capital Costs funded by the City WKE or LEM pursuant to tie Interim

Funding Agreement the other relevant Party or Patties agree to promptly reimburse that

Party in the case of an over funding or that Party agrees to promptly reimburse the other

relevant Party or Parties in the case of an under funding in each case in an amount

necessary to reflect the Parties respective funding obligations for SCR Capital Costs under

the 2005 Amendments to Contracts without setoff deduction or counterclaim As used in

the Interim Funding Agreement references to the 2002 Amendments to Contracts sha11 mean

the 2005 Amendments to Contracts The Parties agree that notwithstandingthe provisions of

Section 8 of the Interim Funding Agreement to the contrary neither Western Kentucky

Energy Corp nor WKE Corp are required to be parties to the 2005 Amendments to Contracts

as a condition to t1e Interim Funding Agreement becoming immediately null and void as

conternplated in that Section 8

Section 605 Except as amended by the 2005 Amendments to Contracts each of

the Agreements sha11 remain in full force and effect

IN VVITNESS REOF the Parties have executed the 2005 Amendments to

Contracts in multiple counterparts as of the date first written above
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ATTEST City ende tucky
I

I
Rf
YJ

Ci Clerk

City Sea1 Title Mavor

AT ST City of Henderson Utility Commission

BY
Sec etary

Title Chairman

r

w S OII R0 C

By

Title Vice President

IGEEnergy Marketing Inc

By

Title

Big Rive c o ahon

By

Title President
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EITA1

to the Power Sales Contract and the
Construction and Operation Agreement

LOCATION OF STATION TWO AND STATIONTVVO SCR SYSTEM
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EXHIBIT A2

to the Power Sales Contract andthe

Construction and Operation Agreement

STATION TWO SCR SYSTEM BASE COAL SPECIFICATIONS

Ultimate Analvsis Weight as received except as noted

Design Range
Carbon 610 600 650

Hydrogen 42 3550

Nitrogen 13 1115

Chlorine 010 003 025

Sulfu 3 6 25 40

Oxygen 78 NA

Moisture 90 70120
Ash 130 50 220

BrLT 11200 1080012000
S02 in lbs per mmBTi 627 40 70

Coa1 Ash Analvsis Weit as received excent as noted

Design Range

Silica Si02 456 431510
Ferric Oxide Fe203 200 150 283

Alumina Al203 219 185 237

Titania Ti02 10 04193

Calcium Oxide Ca0 26 16 52

Magnesium Oxide Mg0 38 06 45

Potassium Oxide K20 25 08 30

soa oXae Na20 06 03 09

Undetermined remainder

Trace Elements drv basis

Design Range
Arsenic As 10 2 30

Vanadium V 86 50 200

454327306NY186220214
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XHIBIT B
to the Power Sales Contract and the

Construction and Opertion Agreement

COMPONENTS OF STATION TWOSCR SYSTEM

SCR SYSTEM

The SCR system for each of the units is located between the boiler economizer outlet arid the air

heater inlet The catalyst modules are located in one vertical down flow reactor for each boiler

The SCR reactors are of an outdoors design

During periods of operation flue gas from the boilers after the economizer sections will pass

through the SCR and then through the air fieaters When the SCR is not in service the flue gas

willbypass the SCR system The ammonia injection system will use anhydrous ammonia from
i

a storage facility Two layers of catalyst will be employed initially to attain required

performance A third layer will be added when necessary after the guarantee period to maintain

continued performance

Ammonia System

The purpose of the axnmonia injection system is to ensure that there is a correct amount of

ammonia and an even distribution ofNH3 NO ratio at the first catalyst layer The ammonia

injection process involves moving the Iiquid anhydrous ammonia from the storage tanks to the

vaporizer skid where it is vaporized and then moved to the reactor area where it is mixed with

heated dilution air The ammonia air mixture is then injected into the flue gas duct ahead of the

SCR reactor through a specially designed injection grid
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SCR Ductwork and SupportSystem

Pile Foundations

Cnade Beams

Slabs on crrade

Equipment Pads

SCR and Ductwork Support Steel

Access Platforms and Stairs to Crrade

2 SCRReactor Vessels

SCR Inlet and Outlet Ductwork

SCR and Ductwork Insulation and Lagging

Ductwork Expansion Joints

SCR and Ductwork Access Doors

Pi e Su orts
I

P PP

uildings and Enclosures

ETectrical Building Extension

NOx Analyzer Shelter

2 Dilution Air Fan Skid Enclosures

MechaniclEquipment SCR System

4 Diverter Dampers

6 Diverter Damper Sea1 Air Fans

6 Damper Seal Air Fan Intake Silencers

2 Sea1 Air Heaters

SCR Catalyst Modules

Catalyst Handling Equipment Carts Air Powered Hoists and Crane Beams

16 Sonic Air Hons

2 Air Filters

2 Air Compressors

1 Regenerative Air Dryer Skid

1 Air Receiver
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6 Ash Hoppers

6 Hopper Ash Handling Valves

1Vlechanical Equipment Aanmoaua Systeffi

2 Ammonia Storage Tanks

2 Ammonia Leak Detection System

3 Ammonia Vaporizers

4 Dilution Air Fans

4 Dilution Air Intake Silencers

4 Dilution Air Heaters

1 Mixing Chamber

2 Air Filters

Amnlonia Piping

2 Ammonia lnjection Grids and Associated Nozzles etc

3Ammonia Area Eye Wash Stations

Nitrogen Bottles for Purging

Electrical Equipffient

2 SCR Control Systems

2 Motor Control Centers

2 Gas Analyzers Monitoring System

Air Preheater Refurbishment

Air Heater Baskets

4 Air Heater Rotors

Sea1s and Stay Plates

Multimedia Cleaning System

1 Air Heater Water Wash Slcid
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EITC

r to t1e Construchon and

Operation Agreement

EMPLE OF CALCULATION FOR
ALLOCATIONO ALLOTTED iLLOWANCES
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EXHIBIT C

TO CQNSiIUCTION AND
OPERATION AGREEMENT

A
B

C D

ALLOCATION OF STATION TWO ALLOTTED ALLOWANCES
2 DATA ENLRY SHOWN W1TH EXAMPLE VALUES
3 Statlan Two Allotted Allowances eg 750 allowances 750

4 City Capaclty Reservation eg 95 MWnet 95

5 Actual Net Station TwoGeneratlon ep890000 MWhrs 890000
s Total Number of Ho4rsIrNOx Seasoneg3 3672

Clty Actual Load Factor eg80 080

e Station Two Stack NOx Emisslons at o Actual SCR NOx Removal eg88 330

9 Stetlon Two SCR InIeCNOx Tons eg2750tons 2750

Statlon Two Allocated Allowances 330

SCRDeslgnNOx Removal Fixed at 900 090

1 Z Statlon One Unit 6 Stack NOx Emissions eg 66 tons 66

r
13 Statlon One Unit 6 Allotted Allowances eg 31 allowances 31

14 REFERENCE CALCULATIONS

15 Citys Average Statlon Two Capaclty Share 3045 C4r3tz

16 CTYSEXCESSAICOWANCES APPLIES ONLY F CITY ACTUAL LOAD FACTOR LESS TNAN 85
17 Actual Net Statlon Two Generation eg890000 MWhrs 880000 C5

18 City ReductlomGeneratlon Amount MWhrs 1T442 85C15312C9o85C71o85
19 Statlon Two Stack NOx Emisslons applying SCR Design NOx Removal 275 CsC1t

20 Statlon Two Allocated Allowances If SCR DeslgmNOx Removal Applled to Stack Emisslons 275 Cte

2I Statlon Two NOx Allowances associated with Clty Reductlon Generatlon Amount 5 C20G5C18
22 Calculatlon ValuelFormula Step 5 IFC3C8C21
23 Calculatlon ValueFormula Step 5 IFC22ooC22
24

Clty Excess Allowances 5 IFC7o85C23o
25 GALCULATION OF STATION TWO ALLOTTED ALLOWANCES ALLOCA7ED TO STATION ONE UNlT B
Z6 Calculatlan ValuelFormula Step 35 IFC12C13OC12C130
27 Calculatlon Value Formula Step 35 IFC3CC24C28C2BC3CC24rr
28 Calculatlon ValueFormula Step 35 IFC3CC24ooC27
29 Statlon Two Allotted Allowances Allocated to Station One Unitsnot to exceed 40 or be leas than 0 35 IFC284040
30 ALLOWANCES ALLOCA TED TO WKEBREC

Balanee of 3tation Two Allotted Allowances to WKElBREC less 40 Statlon Two Allotted Allowances potentlally avallable for use at31 Station Oe Unit 6 375 IFC3CC24C2B

32 Portlon of 40 Potentially Avallable Statfon Two Aliotted Allowances Not Allocated to Statlon One Unit 6 5 40C29

33 Balance of Statlon Two Allotted Allowances to WKEBREC 380 IFC3CC24C29OoC3CaC24CZS
34 SUMMARY OF A CL O WA NCE DISTRIBUTION

35 Station Two Allotted Allowances 750 C

36 Station Two Allocated Allowances not to ezceed amount of Statlon Two Allotted Allowances 330 IFCeC3C3C8

37 City Excess Allowances 5 C24

38 Statlon Two Allotted Ailowancas Allocated to Station One Unit6not to exceed 40 or be less than 0 35 CZg

39 Balance oT Statlon Two Allotted Allowances to WKEBREC 380 CSs

40

41 All values and calculatlons pertaln to a NOx Season and reflect existing Federal and Kentucky NOx Regulatlons under wMich
42

one allowance equals ane ton of NOx
43

Line C20 must he reilected as a number carrled to at least ten deimal laces
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ELITD

SCR AMMONACOST SHARE

I DEFINITIONS

In addition to the terms usedin this Exhibit that are defined in Section 2 of the Power

Sales Contract capitalized terms used in this Exhibit shall have the meanings set forth in Section

VI of this Exhibit

II SCR AMMONIA COST ALLOCATION FORMULA

The SCR Ammonia Costs allocated to Big Rivers or WKELEM as Big Rivers

assignee pursuant to Section62aof the Power Sales Contract for a particular Monthly Billing

Period shall be determined subject to adjustment as provided in Sections IV and V of this

Exhibit as follows

ACCxGxMB
TG

Where f

AC Theamount of SCR Ammonia Costs allocated to Big Rivers or

WKELEM as BigRiers assignee for such Monthly Billing Period

C The total amount of SCR Ammonia Costs for the Contract Year

that includes such Monthly Billing Period

G The Actual Station Two Generation Share of Big Rivers or
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WKELEM as Big Rivers assignee for the NOx Season or portions of the NOx

Seasons withui the Contract Year that includes such Monthly Billing Period

TG The Actual Net Station Two Generation for the NOx Season or

portions of the NOx Seasons within the Contract Year that includes such Monthly

Billing Period

MB 112 or in the case where the Contract Year that includes such

Monthly Billing Period embraces fewer than 12 months a greater fraction the

numerator of which is 1 and the denominator of which is the number ofmonths in

such Contract Year

III MONITORING OPEItATING PERFORMANCE

Monitoring of the operating performance of the Station Two SCR System by Big Rivers

or WKE as Big Rivers assignee under the Construction and Operation Agreement shall

include the following

A Boiler Efficiency

i

B Performance under vendor warranties

i Operation of NOx duct inlet and outlet monitors

ii Actual NOx removal

iii Actual ammonia consumption and ammonia slip

C NOx burner performance

D Unit tumdown
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IV Two Year Revisit of SCRAmmonia Cost Allocation Formula

Within 60 days following the end of the 2005 NOx Season September 30 2005 the

Parties shall revisit the SCR Ammonia Cost Allocation Formula for the purpose of determining

whether there is to be an adjustrnent of the SCR Ammonia Cost Allocation Formula as follows

A Selection of an SCR Ammonia Consultant that may be an affiliate of a Party by

agreement of all the Parties to advise and assist the Parties in making such determination

B Review of data derived from the monitoring of operating performance under

Section III of this Exhibit

C Consideration of whether a Correction Factor is needed to adjust the SCR

Ammonia Cost Allocation Formula in light of the operating performance data

D Determination by agreement of all the Parties ofwhether and the extent to

which i the SCR Ammonia Cost Allocation Formula sha11 be adjusted by a Correction Factor

approved by a11 the Parties or ii the SCR Ammonia Cost Allocation Formula shall continue

without adjustment

E If the Parties are not able to agree as set forth in D above within 60 days

following the end of the 2005 NOx Season then at the request of any Party made within fen days

thereafter there shall be an Ainmonia Dispute Resolution Procedure to commence 20 days after

the date of such request for the purpose of determining whether or not the SCR Ammonia Cost

Allocation Formula sha11 be adjusted and if so a determination as to the Correction Factor for

the adjustrnent The Parties shall be bound by the determinations made pursuant to the Ammonia

Dispute Resolution Procedure

F If a Correction Factor shall be determined pursuant to D or E above this
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Exhibit sha11 be revised to reflect the adjustment of the Ammonia Cost Allocation Formula by

such Correction Factor

G The costs of the Ammonia Dispute Resolution Procedure sha11 be treated as

capacity costs of Station Two and constitute general and administrative expenses thereof under

Section 63 ofthe Power Sales Contract

V Other Adiustments of SCRAumoniaCostAllocation Formula

Based on a review by the Parties of the data developed from the monitoring of operating

performance pursuant to Section III of this Exhibit the SCR Amnionia Cost Allocation Formula
I

may beadjusted at any time by a Correction Factor approved by a11 the Parties and this Exhibit

shall be revised to reflect the adjustinent of the SCR Ammonia Cost Allocation Formula by such

Correction Factor

VI Certain Definiions

Certain terms used in this Exhibit are defined as follows

monia Dispute Resolution Procedure shall mean with respect to a detennination

pursuant to this Exhibit as to whether or not the SCR Ammonia Allocation formula shall be

adjusted by a Correction Factor the following procedures and actions

i The appointment of inembers of a committee the Dispute Resolution

Committee consisting of three SCR Consultants One SCR Consultant shall be appointed by

Big Rivers orWKELEM as Big Rivers assignee and one appointed by the City and each of

such SCR Consultants may be affiliated with the Party that appointed it Each such Party shall

notify the other as to the identity of its appointee within 15 days of the commencement of the

Ammonia Dispute Resolution Proclure The third SCR Consultant shall be appointed by the

NY145432730686220214 g



two SCR Consultants appointed by the Parties as above provided which appointment shall be

Pr ceduremade withui 30 days from the commencementf the Ammorua DispueResoluhon o

Theturd SCR Consultant shall not be affiliated with any Party and sha11 be the Chair of the

Dispute Resolution Committee

ii The Dispute Resolution Committee shall be furnished by Big Rivers or

WKE as Big Rivers assignee with the monitoring data obtained pursuant to Section III of this

Exhibit and upon request of any member the Dispute Resolution Committee shall be furnished

by a Party with other available information in that Partyspossession or control relating to this

Exhibit or the Station Two SCR System

iii BotiBig Rivers or WKELEM as Big Rivers assignee and the City

shall fumish to the Dispute Resolution Comnuttee statements as to their respective positions with

respect to the determination in dispute together with such other information that such Party

deems relevant Each such Party may be assisted by an advisor and by counsel of its choice

each of which shall be at the expense of that Party

iv The Dispute Resolution Committee shall establish by majority vote of its I

members such procedures for its deliberations as it deems appropriate

v The determination by theDisputeResolution Comrnittee as to whether the

SCR Ammonia Cost Allocation Formula should be adjusted by a Correction Factor and if so the

determination of such Correction Factor shall be made by a majority vote of its members

vi The Dispute Resolution Committee shall issue a written decision as to its

detenninations stating the reasons upon which such deterrninations are based The

determinations by the Dispute Resolution Conunittee sha11 be made within 60 days of the
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cornmencement of the Ammonia Dispute Resolution Proceduze or by such later date as the

Parties shall approve Such determinarion by the Dispute Resoluhon Committee shall be

conclusive for the purposes of the Power Sa1es Contract and sha11 be final and binding on the

Parties

Correchon Factor sha11 mean the correction factor considered and as

applicable determined pursuant to Section IV or Section V of this Exhibit which sha11 constitute

an adjustment of the SCR Ammonia Cost AllocationFormula

SCR Comsultant shall mean the engineering or consulting firm having a

favorable reputation for knowledge and experience with respect to the operation and

performance of selective catalytic reduction systems installed in coalfired electric power plants

I
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EXHIBIT E
To the Power Sales Contract

SCR CATALYST AND COSTSHAItE

AND

CATALYST REFUND PAYMENT

I Definiions

In addition to the terms used in this Exhibit tliat are defined in Section 2 of the Power

Sales Contract capitalized terms used in this Exhibit sha11 have the meanings set forth in Section

VI of this Exhibit

II SCR Catalvst Cost Alloction Formula

The SCR Catalyst Acquisition Costs with respect to a Catalyst Layer allocated to Big

Rivers orWKELEM as Big Rivers assignee pursuant to Section62bof the Power Sales

Contract for a particular Monthly Billing Period shall be calculated in accordance with the

folTowing formula

XfCC AF z CS1 BAF

1VIB

Where

X The amount of the SCR Catalyst Acquisition Costs with respect to

such Catalyst Layer allocated to Big Rivers or WKELEM as Big Rivers

assignee for such Monthly Billing Period

CC The amount of the SCR Catalyst Acquisition Costs with respect to

such Catalyst Layer for the Contract Year that includes such Monthly Billing
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Period

AF The amount of any Alternate Fuel Differential Amount with

respect to such Catalyst Layer as set forth in the successful bid by the vendor of

such Catalyst Layer based on the designation ofAltemate Fuel by either or both

Parties with respect to such Catalyst Layer

MB 12 or in the case where the Contract Year that includes such

Monthly Billing Period embraces fewer than 12 months the number ofmonths in

such Conix Year

CS The share expressed as a decimal of the Tota1 Capacity

determined as provided in Section 3 of the Power Sales Contract of Big Rivers

orWKELEM as Big Rivers assignee for the Contract Year that includes such

Monthly Billing Period

BAF The amount of the Alternate Fuel Differential Amount if any

attributable to the designation by Big Rivers or WKELEM as Big Rivers

assignee of its use ofAlternate Fuel with respect to such Catalyst Layer

III CertainRecuirements for VendorsBid

The bid terms for the purchase by a vendor of a Catalyst Layer shall require among

others that

A Tie vendorsbid with respect to the Catalyst Layer sha11 set forth i the purchase

price with respect to such Catalyst Layer as designed for Base Coal

B If either Big Rivers or WKELE1VI as Big Rivers assignee or the City shall

designate its use of Alternate Fuel with respect to such Catalyst Layer the vendorsbid with

NY145432730686220214 12



respect to such CatalystIayer shall set forth in addition to the amount of the purchase price of

theCatalyst Layer as if designed for Base Coal any adjustment in the amount of the purchase

price attributable to such designation of the use of Altemate Fuel

IV CatalvstFailure and Catalyst Refund Pavent

The amount of SCR Catalyst Acquisition Costs allocated pursuant to the SCR Catalyst

CostAlocation Formula set forth in Section II of this Exhibit or paid by the City shall be

adjusted by a Catalyst Refund Payment in the everit of a Catalyst Failure as follows

A In the event of a Catalyst Failure the Party either Big Rivers orWKELEM as

Big Rivers assignee or the City as the case may be whose fuel is responsible for the Catalyst

Failure shall make a Catalyst Refund Payment to the other Party as an adjustment of the

payments by the Parties of their respective amounts of SCR Catalyst Acquisition Costs or in the

case where both Big Rivers orWKELEMsas Big Rivers assignee and the Citysfuel

characteristics are responsible for the Catalyst Failure such Parties sha11 pay each to the other a

Catalyst Refund Payment in proportion to the relative responsibility of its fuel for the Catalyst

Failure

B Unless determined by agreement of a11 the Parties the detennination of whether a

Catalyst Failure shall have occurred and if so the characteristics of a Partys fuel responsible

therefor or ifboth Parties fuel sha11 be responsible the percentage with respect to the

proportionate responsibility of each Party therefor as contemplated in A above shall be made

within 90 days following the occurrence of such Catalyst Failure or by such later date as

approved by a11 the Parties by a Catalyst Analysis Organization which may be an affiliate of a

Party acceptable to a11 the Parties based upon the data obtained through the fuel samplingand

analysis methodology provided for in Section V of this Exhibit
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C In the event the Paities are not able to reach a determination as to a Catalyst

Failure and its cause by mutual acquzescence and are not able to select a Catalyst Analysis

Organization mutually acceptable to all the Parties within 20 days of the occurrence of the

Catalyst Failure at the request of any Party made within 10 days thereafter there shall be a

Catalyst Dispute Resolution Procedure which sha11 cornmence within 15 days of the date of such

request for the purpose of selecting a Catalyst Analysis Organization to make the deterinination

as to the Catalyst Failure its cause and the fuel characteristic responsible as set forth in B

above

D The cost of the Catalyst Analysis Organization together with costs of any
i

attendant Catalyst Dispute Resolution Procedure shall constitute capacity costs of Statio rTwo

and operation and maintenance costs thereof under Section 63 of the Power Sales Contract

provided that in the case where the determination by the Catalyst Analysis Organization of a

Catalyst Failure with respect to a Catalyst Layer results in a Catalyst Refund Payment such costs

sha11 be included in the SCR Catalyst Acquisition Costs for such Catalyst Layer for the purposes

of the calculation of the amount of any Catalyst Refund Payment pursuant to F below

E In the event of a Catalyst Failure where neither the Parties nor any Catalyst

Analysis Organization shall be able to deteimine the responsibility for the Catalyst Failure based

on the respective fuel characteristics of the Parties fuel no Catalyst Refund Payment shall be

payable by any Party

F The amount of a Catalyst Refund Payment with respect to a Catalyst Layer to be

made by a Party either Big Rivers or WKELEM as Big Rivers assignee or the City whose

fuel shall be responsible for the Catalyst Failuieor made by each of such Parties in the case

where the fuel ofboth such Parties sha11 be responsible for the Catalyst Failure based on a
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determination made pursuant to B above or C above shall be calculated with respect to a

Party in accordance wrth the follovnng formu1a

ZAC AFjzGL ALl z PS z CS

GL

Where

Z The amount of the Catalysttefund Payment to be made by such

Party

AC The SCR Catalyst Acquisition Costs with respect to such Catalyst

Layer

AF The Alternate Fuel DifferentialAmount if any witli respect to

such Catalyst Layer

GL The Guaranteed Life Cycle with respect to such Catalyst Layer

AL The total number of hours of the actual operating life of such

Catalyst Layer

CS The share expressed as a decimal of the Total Capacity

determined as provided in Section 3 of the Power Sales Contract of such Party

for the Contract Year for which the SCR Catalyst Acquisition Costs with respect

to such Catalyst Layer was payable pursuant to Section 6 of the Power Sales

Contract

PS If the characteristics ofboth Parties fuel shall be responsible for

the Catalyst Failure the percentage expressed as a decimal of the proportionate
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responsibility of such Partys fuel therefor as determined pursuant to B or C

above or if only such Partys fuel is responsible PS shall equal 1

V Fuel saanplin and Aaialvsis Methodolov

Fuel sampling and analysis methodology shall be conducted for each NOx Season for

purposes ofmaking determinations as to any Catalyst Failure as set forth in Section IV of this

Exhibit and to identify and evaluate any issues as to the warranties under the catayst vendors

contract with res ect to each Catal st La er as followsP Y Y

A Big Rivers orWKELEM as Big Rivers assigriee shall perform monthly

composite sampling to obtain ultimate trace element andmineral ash analyses of theasreceived

fuel purchased by it from the fuel supplier which sampling sha11 be performed at its own cost

B The City shall perform monthly composite sampling to obtain ultimate trace

element and mineral ash analyses of theasreceived fuel purchased by it from the fuel supplier

which sampling sha11 be performed at its own cost

C Big Rivers or WKE as Big Rivers assignee wi11 perform daily into weekly

composite ultimate and trace element analyses ofasfired fuel under the Construction and

Operation Agreement and the costs thereof shall be treated as capacity costs of Starion Two and

constitute operation and maintenance costs thereof under Section 63 of the Power Sa1es

Contract

D Big Rivers or WKE as Big Rivers assignee will perform monthly composite

sampling and obtainmineral ash analysis of fly ash samples under the Construction and

Operation Agreement and the cost thereof sha11 be treated as capacity costs of Station Two arid
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constitute operation and maintenance costs thereof under Section 63 ofthe Power Sales

Contract
VI Certain Definitions

Catalyst Analysis Organization shall rnean a laboratory or engineering firm having a

favorable reputation for skill and experience with respect to conducting tests analyses and

studies in connection with the use of catalyst in the operation of selective catalytic reduction

systems installed in coal fired electric power plants

CataystDisputeResolution Procedure shall mean with respect to determinations

pursuant to Section IVCofthis Exhibit as to a Catalyst Failure its cause and the fuel

characteristics responsible therefor the following procedures and actions

i The appointment of inembers of a committee the Selection Committee

consisting ofthree SCR Consultants One SCR Consultant sha11 be appointed by Big Rivers or

WKELEM as Big Rivers assignee and one appointed by the City and each of such SCR

Consultants may be affiliated with the Party that appointed it Each such Party shall notify the

other as to the identity of its appointee within 15 days of the commencement of the Catalyst

Dispute Resolution Procedure The third SCR Consultant sha11 be appointed by the two SCR

Consultants appointed by the Parties as above provided which appointment sha11 be made within

30 days from the commencement of the Catalyst Dispute Resolution Procedure The third SCR

Consultant shall not be affiliated with any Party and sha11 be the Chair of the Selection

Comrnittee

ii The Selection Committee shall by a majority vote of its members select an

independent Catalyst Analysis Organization which shall not be affiliated with any of the Parties

NY145432730686220214 17



that will accept the assignment to make the determinations for which the Catalyst Dispute

Resolution Procedure wasruired by SectionNCof this Exhibit

iii Such Catalyst Analysis Organization shall be furnished by Big Rivers or

WKE as Big Rivers assignee with the fuel sampling and analyses methodology data obtained

pursuant to Section V of this Exhibit and upon its request shall be fumished by a Party with othei

available information in the possession or control of that Party relating to this Exlubit or the

Station Two SCR System

iv Big Rivers or WKELEM as Big Rivers assignee and the City may

each furnish to the Catalyst Analysis Organization any statements as to their respective positions

with respect to the determination in dispute together with such other information that such Party

deems relevant Each such Party may be assisted by an advisor and by counsel of its choice

each of which shall be at the expense of that Party

v Tlie determination shall be made by the Catalyst Analysis Organization as

to whether a Catalyst Failure occurred and if so its cause and the fuel characteristics of the

Party responsible therefor or in the case where the fuel ofboth such Parties sha11 be responsible

the percentage of the proportionate responsibility of the fuel of each such Party or if the

Catalyst Analysis Organization is not able to determine such proportionate responsibility it shall

state that it is unable to do so

vi The Catalyst Analysis Organization shall issue a written decision as to its

determinations or inability to make the same stating the basis therefor Such decision by the

NY145432730686220214 i



Catalyst Analysis Organization shall be made within 60 days of the commencement of the

Catalyst Dispute Resolution Procedure or by such later date as the Parties shall approve Such

decision by the Catalyst Analysis Organization shall be conclusive for the purposes of the Power

Sa1es Contract and sha11 be final and binding on tlze Parties

iGuaranteed Life Cycle shall mean with respect to a particular Catalyst Layer the

number ofhours of operation of such Catalyst Layer consistent with its design capability

guaranteed or wananted by the vendor of such Catalyst Layer based on compliance with the
I

operation and maintenance procedures and fuel specifications provided i the contractwith such

vendor

SCR Consultant sha11 mean withrespect to a particular Catalyst Layer an

engineering or consulting firm having a favorable reputation for skill and experience in

connection with the operation of selective catalytic reduction systemsinstalled in coal fired

electric power plants

NY145432730686220214 19
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