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JOINT APPLICANTS’ PETITION FOR CONFIDENTIAL
PROTECTION AND FOR DEVIATION FROM FILING REQUIREMENTS
Joint Applicants, Louisville Gas and Electric Company (“LG&E”) and Kentucky Utilities
Company (“KlYy) (together, the “Companies”), hereby petition the Kentucky Public Service
Commission (“Cornrni~sion’~)
pursuant to 807 KAR 5:001
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7 and K.RS 61.878(1)(c) to grant

confidential protection for exhibits and an appendix contained in the Rebuttal Testimony of
David S. Sinclair, as well as for permission to file cei-tain Strategist and PROSYM modeling data
on compact discs rather than in hard copy. In support of this Petition, the Companies state as
follows:
1.

The Kentucky Open Records Act exempts from disclosure cei-tain commercial

information. KRS 61.878( l)(c). To qualify for the exemption and, therefore, maintain the
confidentiality of the infoimation, a pai-ty must establish that the material is of a kind generally
recognized to be confidential or proprietary, and the disclosure of which would permit an unfair
commercial advantage to competitors of the pai-ty seeking confidentiality.

2.

Exhibits DSS-2, DSS-4, DSS-5, and DSS-9 to the Rebuttal Testimony of David S.

Sinclair contain the Companies’ fuel price forecasts and fuel price forecasts obtained from
outside vendors. If tlie Coiniiiissioii grants public access to this information, the Companies and
their customers could be harmed in future negotiations with fuel vendors arid in wholesale power
transactions, tlie prices of which are directly affected by fbel prices. Also, if tlie Commission
grants public access to this information, the vendors from wlioin the Companies purchased the
fuel price forecast information at issue could refuse to do business with the utilities in the future.
Such a result would do serious harm to the Companies’ ability to inalte prudent fuel-contract and
other decisions. All such coiiimercial damage would ultimately harm the Companies’ customers.
Moreover, publicly disclosing such information would do immediate and costly haiin to the
vendors from which the Companies purchased the fuel forecast information at issue because the

films derive significant revenues from developing and selling such forecasts to customers under
strict license agreement obligations not to disclose. Any public disclosure of the forecasts would
render tliein commercially worthless. Thus, tlie Companies seek confidential protection of this
information

3.

By letter dated January 17, 2012, the Commission granted Confidential protection

in this proceeding to similar infomiation for which the Companies are now seeking confidential
protection.

The Coinmission granted that protection on the same grounds on which the

Companies are now seeking confidential protection.
4.

Exhibits DSS-2, DSS-4, DSS-6, DSS-7, and DSS-9 to the Rebuttal Testimony of

David S. Sinclair contain information the Companies received through their December 20 10
Request for Proposals (“RFPy’)process, by which the Companies sought and received numerous
proposals, including a self-build proposal, to meet their generation needs. The information in the
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RFP responses is commercially sensitive and confidential information, tlie disclosure of which
would work to tlie competitive disadvantage of tlie Companies.

The information includes

projected costs arid other highly coininercial sensitive infoimation. Disclosing publicly such
information would result in harm to tlie Companies and their customers by perrnittiiig competing
vendors to understand what their coiiipetitors are offering aiid offering tlie Companies only
slightly better deals rather than their truly best offers.

Also, vendors are iiiore likely to

participate in W P processes and make their best offers wlieii they know that their responses will
be held in coiifideiice rather than being broadcast to their competitors; having as rnany vendors
as possible coinpetiiig for the Companies’ business at the best prices benefits tlie Companies’
customers. Moreover, tlie RFP contained a coiiimitnient fioni tlie Companies to protect tlie
confidentiality of tlie responses, and the Companies entered into separate confidentiality
agreements with the final bidders. Therefore, to protect the Companies’ customers frorn the
h a m of having fewer vendors willing to respond to future RFPs, and to protect the sensitive
conimercial information of the respondents to this RFP, this information should be afforded
Confidential protection.

5.

Appendix C to the Rebuttal Testirnony of David S. Sinclair is a confidential report

the Companies purchased from IHS CERA, a vendor tlie Companies use for energy market
analysis services. The report is subject to the copyright of IHS CERA, which has not authorized
the Companies to disclose the report publicly, though it has authorized tlie Companies to disclose
it confidentially in this proceeding. To disclose the repoi-t publicly would violate IHS CERA’S
copyright and possibly subject the Companies to a damage action, in addition to potentially
ending tlie Companies’ corninercial relationship with IHS CERA. Moreover, publicly disclosing
such information would do iininediate and costly harm to tlie vendors from which the Coinpaiiies

3

purchased the energy inarltet information at issue because the firms derive significant revenues
from developing and selling such reports to customers under strict license agreement obligations
iiot to disclose. Any public disclosure of the forecasts would render the report coininercially
woi-thless. T ~ u sthe
, Companies seek confidential protection of this information.
6.

Excepting disclosures under confidential protection before this Commission, the

Companies have not disclosed any of the above information outside the Companies, and have
internally disclosed the confidential information at issue herein only to those employees with a
business need to know it.
7.

If the Commission disagrees with any of these requests for corifidential

protection, it inust hold an evidentiary hearing (a) to protect the companies’ due process rights
and (b) to supply the Coininissiori with a complete record to enable it to reach a decision with
regard to this matter. Utility Regulatory Comniission v. Kentucky Water Service Company, Inc.,
642 S.W.2d 591, 592-94 (Ky. App. 1982).
8.

The Companies will disclose the confidential information pursuant to a

confidentiality agreement executed by intervenors and others with a legitimate interest in this
information and as required by the Commission.
9.

Pursuant to 807 KAR 5:001

tj

7(2), the Companies are filing one copy of the

material that highlights the infoi-rnation for which confidential protection is sought aiid ten copies
of the material with the Confidential information obscured. For Appendix Cy the responsive
document is Confidential in its entirety and is enclosed.
10.

Exhibit DSS-9 is voluminous, containing over 1 gigabyte of data, and would be

mostly unintelligible in hard copy format because it is intended to be read on a computer. In
addition, the work-papers suppoi-ting Exhibits DSS-6 and DSS-7 are voluminous; each copy
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would consume over 800 pages, and the Commission’s original and ten copies alone would
consume over 9,000 pages. Therefore, the Companies request permission pursuant to 807 KAR
5:001

8 14 to deviate from the requirement to file an original and ten copies of these documents

and, instead, request permission to submit and serve this information on compact discs.

EREFQRIE, the Companies respectfblly request that the Commission grant
confidential protection for the irifonnation at issue, or in the alteniative, schedule an evidentiary
hearing on all factual issues while maintaining the confidentiality of the information pending the
outcome of the hearing. The Conipanies fiii-ther request approval to deviate from the standard
filing requirements and submit the above-described information on compact discs.
Dated: February 3,2012

Respectfully submitted,

Kendrick R. Riggs
Robert M. Watt, 111
Lindsey W. Ingram, 111
W. Duncan Crosby 111
Stoll Keenon Ogden PLLC
300 West Vine Street, Suite 2100
Lexington, Kentucky 40507
(859) 23 1-3000
ltendrick.riggs@sltofirin.coin
robert.watt@skofinn.com
l.ingraln@skofirm.com
duncan.crosby@sltofirm.com

U

Allyson K. Sturgeon
Senior Corporate Attorney
LG&E and KU Services Company
220 West Main Street
Louisville, Kentucky 40202
(502) 627-2088
allyson.sturgeon@lge-ku.com

Counselfor Loziisville Gas and Electric
Company and Kentucky [Jtilities Company
400001 139844/786968 3
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CERTIFICATE OF SERVICE
This is to certify that the foregoing pleading has been served by mailing a copy o f same,
postage prepaid, to the following persons on the 3rd day o f February 20 12:
Dennis G. Howard I1
Lawrence W. Cook
Office o f the Attorney General
Office of Rate Intervention
1024 Capital Center Drive, Suite 200
Frankfort, KY 4060 1-8204

Michael L. Kui-tz
K ~ i r J.
t Boelm
Roelm, Kui-tz & Lowry
36 East Seventh Street, Suite 1510
Cincinnati, OH 45202

Edward George Zuger 111
Zuger Law Office PLLC
P.O. Box 728
Corbin, ICY 40702

Kristin Henry
Staff Attorney
Siei-ra Club
85 Second Street
Sail Francisco, CA 94 105

Shaimon Fisk
Senior Attorney
Natural Resources Defense Council
2 N. Riverside Plaza, Suite 2250
Chicago, IL 60660
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