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2000 PNC PLAZA 
500 WEET JEFFERJON STREET 
EOUI6VILt.~ K'II 40202-2828 

(502) 333.6000 
FAX: ( S O 4  333-6099 

DATE: August 4,2010 

TO: Jeff hd?.QUeII KY Public Service Commission (502) 564-3460 

FROM: W. Duncan Oosby UI (502) 627-8754 (Direct Fax) 
(502) 560-4263 (Direct Phone) 

RE: Apdicarion of the City of Wess Liber@&ntwkv for Approvcrl to Acrruire the Utility 
Assets ofElam Utili& Comwanv, Inc. and for Aaroval of a A&&amvnenrAgreeme~r 
Case No. 2010-00302 

C I O M ~ N T S :  "he City ~f Weet Lib-, Kentucky's brief is attached. The original and ten copies will be 
tended far filing ~QIWITOW morning. Thank you. 

If you encmmter dificuky in receiving this $ansmission, please call Eloise Carlisle at (502) 568-54 18. 

CONaFHbENTUm NOTE , 

TME INFORMATIION CONTAlNEE) M THlS FACSLMILE "RANSMISSZON MAY BE LEGALLY 
PX(I\IULEGED AND CONFIDENTIAL INFORMATION AND IS INTENDBD ONLY FOR THE USE OF THE 
RECPENT(S) NfLMED ABOVE, IF YOU ARE NOT THE INTENDED RECLP1ENT, YOU ARE HEREBY 
NOTIFIED THAT ANY DJSSBMINATION, DlSTRIBWTION OR C O P m G  OF THl§ TRANSMISSION IS 
STRICTLY PROHIBITED. 1p YOU HAVE RECEIVED THIS TRANSMISSION IN ERROR PLEASE 
IMMEDLATELY NOTIFY US BY COLLECT TELEPHONE CALL AND RETURN THE ORIGMAL 
TRANSMISSIQN TO US AT THE ADDRESS -0VE V U  U,S. MAIL. 

USERID: 3167 @IM: 113812,137923 
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S T O L @ ~ K E E N O M * O G D E N  
P L L C  

2000 PNC PLAZA 
500 W E S T  JEFFERSON STREET 
LOUISVILLE. KY 40202-2828 
MAIN: (SO2) 333-6000 
FiW: (502)333-6099 
\vww fikotirm corn 

w. DUNCAN CROSBY 111 
DIRECT DIAL, (502) 560-4263 

duncon.crosby@skof m.conr 
DlRECT FAX: (502) 627-8454 

August 4,201 0 

VIA F M A N D  HAND DELIVERY 

Jeff DeRouen 
Executive Director 
Kentucky Public Service Commission 
2 1 1 Sower Boulevard 
Frankfort, KY 40601 

Dear Mr, DeRoum: 

Enclosed please find and accept for filing the original and ten copies ofthe Brief of the 
City of West Liberty in the above-referenced matter. Please confirm your receipt of this filing by 
placing the stamp of your Ofice with the date received on the enclosed additional copies and 
return them to me via our runner+ 
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Should you have any questions, please contact me at your convenience. 

Sincercly, 

W. Duncan Crosby 111 

WBC:ec 
Enclosures 
w: Parties of Record 

I I38 12.137923/64663O.I 

LEXINQTON .b LOUISVILLE + FRANKFORT .b HENDERSON 
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BEFORE THE PUBLIC SERVICE COMMISSION 

Ira the Matter sfi 

A OF THE CITY OF WEST ) 
E APPROVAL TO 1 
ACQUIRE THE UTILITY ASSETS OF ELAM CASE NO. 2010-00302 
UTILITY COMPANY, INC., AND FOR APPROVAL 
OF A MANAGEMENT AGREEMENT 

) 

I&- 0 THE CITY OF WEST LIBERTY 

The City of West Liberty (“City”) respectfully submits that the Commission’s approving 

the transfer of all of E l m  Utility Company, Znc.’s (“Elam”) assets, including its utility assets 

used to serve customers outside the City’s municipal boundaries, would be consistant with the 

following provision of KRS 278.020(6): “The commission shall approve any proposed 

acquisition when it finds that the same is to be made in accordance with law, for a proper 

purpose and is consistent with the public interest.” Protecting its residents and neighbors from 

]losing gas service, with all the economic and possibly physical harm that could result, and 

ensuring continued service at fair, just, and reasonable rates under competent management, is a 

proper puvose for the City’s proposed asset purchase, and it is plainly in the public intorest. 

Moreover, as argued below, the proposed transaction, which includes the acquisition of utility 

facilities to serve customers outside the City, would also be in accordance with law. For those 

reasons, in addition to those already provided in the City’s Application and discovery responses 

concerning the requirements of KRS %75.020(5) and (61, the City respecthlly requests the 

Commission to approve the proposed asset purchase, including the purchase of Elm’s utility 

assets in Wo%fe County, no later than August 13,2010. 

There can be no doubt that the proposed transfer of utility assets from Elam to the City, 

including those located in Wolfe County, is for a proper purpose and in the public interest, As 
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the City stated in its Application, the City is acting to protect its residents fiorn losing service 

though no fault oftheir o m ,  and is also acting to protect Elam’s approximately 50 customers 

who reside in Wolfe County from Elam’s all-but-certain and imminently impending financial 

collapse. A nusing home, semrd businesses, and hundreds of residential customers are among 

the approximately 410 customers in West Liberty whose natural gas service has been threatened 

by Elm’s collapse. neighboring Wolfe County, the 50 customers who could be harmed if the 

Commission does not approve the City’s proposed acquisition of Elam’s utility assets include a 

tri-county industrial park (owned by Morgan, Wailfe, and Magofin Counties pursuant to an 

inter-local agreement) and numerous residential customers. A business in the industrial park 

currently employs approximately 40 people; it is hoped that the park will provide many more 

jobs over time as it expands and additional businesses move into it, which will improve and 

strengthen the economy of the City and surrounding counties. But an uncertain gas supply 

would deter additional businesses from moving to the park; indeed, recent discussions about just 

such an expansion have been imperiled by the recent uncertainty the E l m  situation has created. 

Ira sum, protecting the City’s residents and neighboring gas customers from harm, and seekhg to 

protect opportunities for economic growth in the City and thc surrounding area, is plainly a 

proper purpose rand in. the public interest. 

In addition, the proposed asset purchase would be in accordance with law. As a city of 

the f o ~  class, fhe C ~ Q  may own andl operate natural gas facilities, including facilities outside 

its mmicipal boundaies, to serve its residents;’ however, the proposed acquisition would result 

See KRS 82.081 (“‘Each city shall constitute a corporation, with capacity to sue and be sued, to contract and be I 

contracted wirh, to acquire and dispose ofproperty, and to have a common seal and change it at pleasure or act 
without it 9~91.~’ ) ;  KRS 82.082 (“(I) A city may exercise any power and perform any function within its boundaries, 
including the power of‘ eminent domain in accordance with the provisions of the Eminent Domain Act of Kentucky, 
that is in firtherance of a public purpose of the city and nat in conflict with a constltutionzl provision or statute. 
(2) A power or function is in conflict wirh a statuto if it is expressly prohibited by a statute or there is n 
comprehensive Echeme of legislation on the Same general subject embodied in the Kentucky Revised Statutes 
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in the City owning and operating natural gas distribution assets in neighboring Wolfe County, 

too. But this is not an uncommon situation; the City is awme on information and belief that a 

number of other sirnilax cities have municipal gas utilities that serve customers outside their 

municipal boundaries. This is not surprising in view of the fact that, to the best of the City’s 

knowledge, there is no explicit statutory or regulatory prohibition against providing such service. 

Moreover, a relatively recent Opinion of the Attorney General stating that a city may not “extend 

its [natwal gas] facilities to provide extra-territorial service” does not assert that a city may not 

acquire a utility system with extra-territorial components when acquiring the whole system.’ 

Indeed, the Opinion states, “TO the extent there is a surplus of natural gas, the city may lawf-illy 

allow non-residents the opportunity to access the s u ~ p ~ u s . ~ ~ ~  SO there is not a categorical 

prohibition against a city’s acquiring utility assets outside its municipal boundaries, nor is there 

such a prohibition against a city‘s selling gas to persons outside its boundaries. 

Moreover, nearly 90% of Elm’s customers reside in the City, and the City’s purpose in 

attempting to purchase Elm’s utility assets is first and foremost to ensure that its residents do 

not lose their gas service, even temporarily. The customers outside the City will benefit from the 

acquisition, as well, by having a competent and solvent provider of natural gas utility service. 

And the City has committed not to charge discriminatory rates to customers outside the City 

limits: which addresses the justification mast often given for prohibiting municipalities from 

including, but not limited to, the provisions of KRS Chapters 95 and 96.“); KRS 96.190( I )  (“The logislative body of 
any city ofthe fourth class may provide, th@ city and all persons in the city with water? gas, electric power, light. and 
heat, by contract with any person or by works and facilities owned or leased by the city and located within or 
beyond tha city boundaries. Telacommunication service m3y be provided by any legislative body ofany city of the 
foutth class by contract or by works of its own, except that any ciry of the fourth class that er;tabIiahes municipal 
telephone service shall, for that service solely, be deemed a uti!& under KRS 278.010 and shall be regulated as to 
rhe telephone service, by the Public Service Commission.”), 
* Ky. OAC 02-01,2002 WL 597401 at *I (Feb. 7,2002). ’ Id. 

including those in Wolfe County, under the same rates, terms and conditions.”). 
Citgi’s Response to Commission Staff DR No. 4 (“Yes, West Liberty intends to serve all natural gas customers, 4 
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serving beyond their borders.’ Ln short, Elam’s Wolfe County customers have nothing to lose, 

and much to gain, from the City’s acquisition of the entire Elm system. 

In canclusioa it would be fully consistent with the legality, proper purpose, and public 

interest requirements of KRS 278.020(6) for the Commission to approve the City’s Application 

to acquire all of Elm’s assets, including those in Wolfe County. There is no explicit legal bar to 

such a transfer, and the City’s proposed acquisition is designed to keep gas flowing to all of  

Elm’s customers at nommdiscriminatory, fair, just, and reasonable rates, protecting all of Elm’s 

customers and helping to ensure continuing economic development in the City and nearby areas, 

Dated: August 4,20 10 Respecifidly submitted, 

W. Duncan Crosby IT1 
Stoll Keenon Ogden PLLC 
2000 PNC Plaza 
500 West Jefferson Street 
Louisville, Kentucky 40202-2828 
Telephone: (502) 333-GOO0 

D. Jolecn Frederick 
City Attorney, City of West Liberty, Kentucky 
P.O. Box 505 
West Liberty, Kentucky 41472 
Telephone: (606) 743-2550 

Counsel for the City of West Liberty, Kentucky 

See Grayson Rural Electric Corp. v. City of Vanceburg, 4 S.W.3d 526,529 (Ky. 1999) (“Similarly, .. . OUT 
predecessor Court recognized that voting power gave residents of a city some means of protection against cxcessive 
ratos or inadequate service of a utility owned by the city. ... However, customers ourside thc city have no such 
protection.“). 
I13512 137923/646556.2 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and correct copy of the foregoing Brief was 
served on the foolbwing persons on the 4th day of August, 2010, US. mail, postage prepaid: 

Dennis G, Howard 11 
Lawrence W. Cook 
Paul D. Adarns 
Assistant Attorneys General 
Office of the Kmtucky Attorney General 
Office of Rate Intervention 
1024 Capital Center Drive, Suite 200 

Kim Ison Gevedon 
Attarney at Law 
579 Main Street, Suite 2 
P. 0. Box 216 
West Liberty, KY 41472 

F ~ ~ k f ~ h t ,  MY 4060 1-8204 

Wilma B. Sonell 
President 
E l m  Utility Company, Inc, 
459 Main Street 
West Liberty, MY 41472 

Counsel for the City of West Liberty, Kentucky 
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