
VIA OVERNIGHT MAIL 

BOEHM, KURTZ & LOWRY 
ATTORNEYS AT LAW 

36 EAST SEVENTH S’IXEET 
SUITE 1510 

CINCINNATI, OHIO 45202 
TELEPHONE (513) 421-2255 

TELECOPIER (513) 421,2764 

June 5,2009 

Mr. Jeff Derouen, Executive Director 
Kentucky Public Service Cornmission 
2 1 1 Sower Boulevard 
Frankfort, Kentucky 40602 

Re: Case No. 2008-00495 

Dear Mr. Derouen: 

Please find enclosed the original and ten (10) copies each of: 1) THE KROGER CO.’S NON- 
CONFIDENTIAL RESPONSES TO FIRST SET OF DATA REQUESTS OF DUKE ENERGY KENTUCKY, 

REQUESTS and 3) PETITION FOR CONFIDENTIAL TREATMENT to be filed in the above-referenced matter. 
I also enclose under seal one (1) original each of the CONFIDENTIAL versions of the above. Please place these 
documents of file. 

INC; 2) THE KROGER CO.’S NON-CONFIDENTLAL RESPONSES TO STAFF’ FIRST SET OF DATA 

By copy of this letter, all parties listed on the Certificate of Service have been served. 

Very Tnily Ypurs, 

Michael L. KurtzTEsq. 
Kurt J. Boehm, Esq. 
BOEHM, KURTZ & LOWRY 

ML Kkcw 
Akxhment 
cc: Certificate of Service 



CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing was served by inailing a true and correct copy, by first-class 
postage prepaid mail, (unless otherwise noted) to all parties on the 5"' day of June, 2009. 

Paul D Adains 
Office of the Attorney General Utility & Rate 
1024 Capital Center Drive 
Suite 200 
Frankfort, KY 40601-8204 

Rocco 0 D'Ascenzo 
Duke Energy Kentucky, Inc. 
P. 0. Box 960 
139 East 4th Street 
Cincinnati, OH 45201 

Mark David Goss 
Frost, Brown, Todd, LLC 
250 West Main Street 
Suite 2700 
Lexington, KY 40507 

Amy B Spiller 
Associate General Counsel 
Duke Energy Kentucky, Iiic. 
P. 0. Box 960 
139 East 4th Street 
Cincinnati, OH 45201 

Catherine E. Heigel 
Regulatory Counsel 
Duke Energy Business Shared Services 
526 South Church Street 
Charlotte, NC 28203 

Michael L. Kurtz, Esq. 
Kurt J. Boehtn, Esq. 



COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMJSSION 

Application Of Duke Energy Kentucky, Inc. For Approval Of 
Energy Efficiency Plan Including An Energy Efficiency Rider And 
Portfolio Of Energy Efficiency Programs 

: Case No. 2008-00495 
: 

FtESPONSES OF THE KIROGER CO. 
TO DUKE ENERGY KENTUCKY, INC.’S FIRST SET OF DATA REQUESTS 

INTERROGATORIES: 

1. Identify each person who answered or hrnished information or documents, or assisted in 
answering or furnishing any information or documents, used in answering any of these Interrogatories 
and/or Data Requests and identify each Interrogatory and/or Data Request for which such person 
participated in the response. 

Respondent: Kurt J. B o e h ,  Esq. 

RESPONSE: 

Please see respective responses. 

P 19 B 1.1 e s E R VI c E 
COMMISSION 
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COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 

Application Of Duke Energy Kentucky, Inc. For Approval Of 
Energy Efficiency Plan Including An Energy Efficiency Rider And 
Portfolio Of Energy Efficiency Programs 

: Case No. 2008-00495 
: 

RESPONSES OF THE KROGER CO. 
TO DUKE ENERGY KENTUCKY, INC.’S FIRST SET OF DATA REQUESTS 

2. Please identify each person you expect to call as an expert witness at the hearing of this matter, 
and for each person so identified, please state the subject matter on which he or she is expected to 
testify, the substance of the facts and opinions to which he or she is expected to testify, and a summary 
of the grounds for each opinion. 

Respondent: Kurt J. Boehm, Esq. 

RESPONSE: 

Kevin C. Higgins. Please see the direct testimony of Kroger’s witness Mr. Kevin C. Higgins filed on 
May 11,2009 in this case. 
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COMMONWEALTH OF JLENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 

Application Of Duke Energy Kentucky, Inc. For Approval Of 
Energy Efficiency Plan Including An Energy Efficiency Rider And 
Portfolio Of Energy Efficiency Programs 

: Case No. 2008-00495 
: 

RESPONSES OF THE KROGER CO. 
TO DUKE ENERGY KENTUCKY, INC.’S FIRST SET OF DATA REQUESTS 

3. 
to Case No. 2008-00495. 

Please identify all consultants that are expected to perform work for Kroger regarding or relating 

Respondent: Kurt J. B o e h ,  Esq. 

.RESPONSE: 

Mr. Kevin Higgins, Mr. Neal Townsend, Ms. Kelly Francone and Ms. Oliwia Smith of Energy 
Strategies, LLC, have performed work for Kroger in this case. 
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COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 

Application Of Duke Energy Kentucky, Inc. For Approval Of 
Energy Efficiency Plan Including An Energy Efficiency Rider And 
Portfolio Of Energy Efficiency Programs 

: Case No. 2008-00495 
: 

RESPONSES OF THE KROGER CQ. 
TO DUKE ENERGY KENTUCKY, INC.’S FIRST SET OF DATA REQUESTS 

4. Please state whether or not Kroger has advocated the adoption of an energy efficiency plan or 
program in any jurisdiction. If so, please describe the plan(s) in detail, provide a list of all f o m ( s )  in 
which such advocacy took place, including all of the case styles and numbers, a description of  the final 
disposition of these cases, and provide copies of any and all documents in your possession related to all 
such plans or programs. 

R.espondent: Kevin Higgins 

RESPONSE: 

In Indiana, Kroger supported a stipulation that implemented an energy efficiency plan for Duke Energy 
Indiana in Cause No. 43374 before the Indiana Utility Regulatory Commission. The plan included an 
opt-out provision for which Kroger qualifies. Absent this provision Kroger would not have entered the 
stipulation. A description of the Duke Energy Indiana energy efficiency program is in the public record 
and readily available to Duke Energy Kentucky. 

In Ohio, Kroger submitted comments in a Rulemaking on energy efficiency issues conducted by the 
Public TJtilities Commission of Ohio in Case No. 08-888-EL-ORD. In its comments, Kroger advocated 
for the creation of a statewide, not-for-profit entity to administer energy efficiency programs in lieu of 
assigning this responsibility to investor-owned electric utilities. A copy of Kroger’s comments is 
provided in Attachment 1 to Kroger’s Response to Duke Set 1, Interrogatory No. 4. A copy of the 
Public Utilities Commission of Ohio order in the Rulemaking is provided in Attachment 2 to Kroger’s 
Response to Duke Set 1 , Interrogatory No. 4. 

In Ohio, Kroger supported a stipulation that implemented an energy efficiency plan for Duke Energy 
Ohio in Case No. Case No. 08-920-EL-SSO, et al, before the Public Utilities Commission of Ohio. The 
plan included an exemption provision for which Kroger qualifies. Absent this provision Kroger would 
not have entered the stipulation. A description of the Duke Energy Ohio energy efficiency program is in 
the public record and readily available to Duke Energy Kentucky. 
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BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter of the Adoption of Rules for 
Alternative and Renewable Energy 
Technologies and Resources, and Emission 
Control Reporting Requirements, and 
Amendment of Chapters 4901:5-1,49015-3, 
490155, and 49015-7 of the Ohio 
Administrative Code, Pursuant to Chapter 
4928, Revised Code, to Implement Senate Bill 
No. 221, 

COMMENTS OF TJdE KROGER CQ. 

In accordance with the Entry issued on August 20, 2008 by the Public TJtilities Commission of 

Ohio (the "Commission") in the above-captioned proceeding, The Kroger Co. submits these 

comments on the Commission Staffs proposed rules to implement Amended Senate Bill No. 221 

( T B  221"). 

I. COMMENTS. 

A, Introduction 

The TCroger Co. is a large electric customer of several regulated investor owned electric 

utilities ("EDU") in the state of Ohio. Like all other retail customers in Ohio, The Kroger 

Co. may be profoundly affected by the changes to Ohio's electric utility law, made 

pursuant to SB 221. In submitting these comments to the proposed rules implementing 

SB 221, The KLroger Co. is mindful of the Commission's overall goal of crafting rules to 

address alternative energy resources, renewable energy credits, clean coal technology, 

and federal environmental regulations. 

The Kroger Co. supports energy efficiency as a method to reduce costs for Ohio 

businesses, promote environmental stewardship and to meet increasing demand for 

energy by Ohio consumers. The Kroger Co. has actively engaged in, and implemented, 

numerous energy efficiency programs in Ohio and across the country, and continues to 



”... , .... 

aggressively pursue energy efficiency measures where such opportunities are available 

and cost eEcient. The Kroger Co. submits, however, that any energy efficiency 

components of an SSO should talce into account substantial existing investments in 

energy eEciency by customers, as further discussed below. 

B. An EDU Should Not Administer Energy Efficiency and Demand Response 

Programs 

Chapter 4901:l-39 specifies a process by which benchmarks are set by the Commission 

for reduction of demand and energy consumption in an EDUs service territory. The EDU 

must achieve these benchmarks through the implementation of various peak demand 

reduction, demand response and energy efficiency programs ?‘Energy Savings 

Programs”). The rules also set forth a mechanism for EDUs to recover their costs of 

implementing these programs. This approach to reduce demand and energy consumption 

is flawed for several reasons. 

First, EDUs have an inherent conflict of interest when they administer Energy Savings 

Programs. EDTJs rely on increased sales for additional profits. Therefore, an EDIJ’s 

incentive to implement Energy Savings Programs is undermined because these programs 

will inevitably decrease that EDUs sales and profits. 

Second, EDU managed programs are typically structured in a way that disincents 

customers fiom engaging in economically viable energy efficiency and demand reduction 

measures on their own. Some measures that reduce energy consumption result in enough 

cost savings to give customers incentives to implement those measures without having 

further special incentive programs. However, if customers are not credited for investing 

on their awn initiative, some customers may choose to wait to implement these measures 

until they can receive rebates or other incentives from the EDU for reducing demand and 

creating energy efficiency. This result is clearly counter-productive. 

Finally, EDU administered Energy Savings Programs reward “inefficient” customers at 

the expense of “efficient” customers that have already invested in energy efficiency, 

While all customers will share the cost of these programs, the inefficient customers will 

receive the greatest amount of resources and benefits. An EDU will likely focus its 

efforts on the least efficient customers where it can get the most credit towards meeting 

its benchmarks. These program will further discourage customers from implementing 
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already economically viable energy efficiency and demand response measures on their 

O W .  

There are better ways to achieve the energy efficiency and demand reduction goals set 

forth in SB 221. The Kroger Co. submits the Commission should facilitate the creation 

of a not-for-profit corporation with the responsibility for implementing Energy Savings 

Programs for all EDUs state-wide. The non-profit could have broad stakeholder 

representation in its governance. These programs should focus on implementing 

measures that are not already economically efficient for customers to implement on their 

own. For example, the not-for-profit organization could subsidize the introduction of 

new technologies that, while expensive, will help a customer reduce the amount of 

energy consumed. The not-for-profit corporation could be funded by flat percent charge 

paid by all customers of the EDUS. In fact, the State of Oregon has already implemented 

a similar strategy through the creation of the not-for-profit corporation named the Oregon 

Energy Trust. See Or. Rev. Stat. 9757.612 (2007). 

A state-wide not-for-profit orgauization independently handling energy efficiency for all 

EDUs would provide many benefits including: 

e economies of scale, 

e 

all consumers state-wide, 

avoidance of customer confusion via consistent customer information to 

0 provide a consistent state-wide program, 

e 

in border areas between EDUs, 

allow for easier, more comprehensive involvement of retailers, especially 

e 

the same on a state-wide basis for all EDUs; and 

consistent, independent measurements of program results and reporting 

0 enhanced ability to tailor programs as experience is gained. 

The Kroger Co. submits the Commission should seriously consider this model. 

If the EDUs must administer their own individual Energy Savings Programs, the EDUs 
should not get credit towards their benchmark reduction for taking measures that are 

already economically efficient for customers to implement without receiving incentives 

3 
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from EDUs. Rather, EDUs should only get credit for implementing energy efficiency and 

demand reduction measures that a customer does not have an economic incentive to 

implement, without some form of subsidy provided by the EDU. 

Finally, if EDUs must administer their own Energy Savings Programs and the programs 

are used to subsidize measures that are already cost efficient for customers to implement 

without subsidy, customers should have the ability to opt-out of these programs and 

bypass all associated charges. Many customers such as The Kroger Co. have extensive 

Energy Savings Programs already in place, and take seriously, as part of their business 

model, reducing demand and utilizing energy efficiently. Energy Savings Programs 

administered by the EDUs may be redundant to a customer’s self implemented programs. 

Therefore, in order to ensure that customers have the incentive to maintain their current 

Energy Savings Programs, customers should have the option to opt-out of the EDU 

administered programs and bypass the related charges. Customers with the foresight to 

invest and implement their own comprehensive energy savings programs should not have 

to subsidize those that have not implemented such programs. This is especially true in 

the highly competitive retail sector. 

Chapter 4901:l-39: Energy Efficiency and Demand Reduction Benchmarks 

1. Section 4901:l-39-01: Definitions 

Several of the definitions set forth in Section 4901:l-39-01 are vague and need 

clarification. For instance, the definition of “Demand response” in Subsection 

(A) of that section includes any “change in the customer’s behavior or a change in 

customer owned or operated asset that effects [sic] the quality andor timing of the 

electricity consumed as a result of price signals or other incentives.” This 

definition could conceivably encompass anything that has the result of reducing a 

customer’s demand, whether the result was intentional or not, and even if the 

change would have occurred absent demand response initiatives. In order to 
further the policy goals of reducing customer demand, and not give EDUs credit 

for reductions that would have occurred in any event, the definition of “Demand 

response” should only include changes in customer’s behavior or a change in 

customer owned or operated assets that were intentionally implemented as a direct 

result of an EDUs demand response initiative. 

4 
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The definition of “Energy efficiency” in Subsection (€3) is also vague and should 

be clarified. “Energy efficiency” in this section is defined as “the energy content 

of the useful output from a process, device, or system divided by the energy input 

into that process, device, or system.” This definition is essentially meaningless. 

While it may be possible, although costly, to measure the energy input into an 

individual process, device or system, The Kroger (20. sees no objective, 

consistent, practical and verifiable way to measure the “energy content of the 

usefbl output from a process, device, or system.” Therefore, it would be 

impossible to achieve reliable, meaningful and verifiable percentage values on 

energy efficiency of a process, device, or system. 

The definition of “Peak demand reduction” in Subsection (E) should be 

supplemented with a definition of the term “peak periods.” The definition 

contemplates the reduction of demand during peak periods, but it does not clarify 

when such peak periods occur. To clarify, The Kroger Co. recommends that the 

Commission identifjr specific hourly ranges in the day, as well as months of the 

year, and days in those months, that would constitute peak periods. 

2. Section 490131-39-02: Purpose and scope 

Section 4901:l-39-02 states, among other things, that the purpose of Chapter 

4901:l-39 is to provide “mechanisms by which investments to achieve energy 

savings and demand reductions by mercantile customers in their own facilities can 

be recognized in EDU programs as contributing to specific levels of energy 

savings and demand reductions.” This language indicates that a mercantile 

customer’s investments to achieve energy savings and demand reductions will be 

recognized in EDU programs as contributing to specific levels of energy savings 

and demand reduction. An EDU should not receive credit or benefit from a 

mercantile customer’s investments in energy efficiency and demand reduction 

that have or will occur irrespective of the EDU’s initiatives. Therefore, the 

language in this section should be modified to read: 

4901:l-39-02 Purpose and scope 

This chapter establishes requirements and processes for 
determining specific benchmarks for energy efficiency and 
peak reduction programs, which each electric utiIity must 
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implement pursuant to section 4928.66 of the Revised Code, 
and for establishing energy usage and demand baselines for 
measurement o f  annuaI energy savings and demand reductions. 
This chapter also provides mechanisms by which investments 
bv an electric utili@ to achieve energy savings and demand 
reductions & by mercantile customers: iwt-- facilities 
can be recognized in electric utility programs as contributing to 
specific levels af energy savings and demand reductions. 

3. Section 4901: 1-39-04: Benchmark Report Requirements 

Subsection (€3)(4) of this section ailows for an EDU to apply to amend its 

benchmark for regulatory, economic or technological reasons beyond its control. 

Presumably, an ED13 would only apply to amend its benchmarks when reasons 

beyond its control prevent it from reducing demand or energy consumption. 

However, there are factors beyond an EDTJs control that may help it achieve its 

benchmarks as defied. For instance, if an EDU’s customer base is reduced or 

industrial production is reduced in the service territory, the utilities’ electric 

demand and customers’ energy consumption will be reduced without any action 

on the part of the EDU, which would contribute to the EDU achieving its 

benchmarks. Just as an EDU may apply to adjust benchmarks downwards, due to 

reasons beyond its control, an EDU should not get credit for achieving 

benchmarks for reasons beyond its control. Therefore, if demand or energy 

consumption has been reduced without any effort on the part of the EDU, the 

target benchmarks should be adjusted accordingly. 

4. Section 49Ol:l-39-05: Recovery Mechanism 

4901:l-39-05 states that EDUs may file an application with the Commission to 

recover costs to implement Energy Savings Programs, appropriate lost 

distribution revenues and potential shared savings. Ordinarily, in order to increase 

rates, as this section contemplates, an EDIJ must go through a rate case 

proceeding. However, this section allows EDUs to bypass the Commissions 

normal rate case procedures, and the customer safeguards of such procedures, and 

file a special application to increase rates to recover costs associated with an 

EDU’s Energy Savings Programs. The Kroger Co. submits that there should be 

no special application process to increase rates for recovery of cost o f  Energy 

6 



, . .."","P .._. . . . --cl :~ i I -,,- : 
. .  . :.:<< - .... ... " r .. . 

Savings Programs, and that any increase in rates as a result of costs associated 

with these programs should follow the normal rate case process. 

Subsection (A)(2) of this section allows mercantile customers who commit their 

Energy Savings Programs for integration with the electric utility's programs to be 

exempt from the economic development and demand response rate recovery 

mechanism of the EDU. The term ''commit" is ambiguous and must further be 

defined. For instance, a mercantile customer who merely pledges to integrate its 

Energy Savings Programs with an EDTJ may be eligible for the rate recovery 

exemption under this language. The Kroger Co. recommends that the language in 

Subsection (A)(2) be modified to clarify that customers must actually, and 
verifiably, integrate their programs with the EDIJ in order to receive an 

exemption from the rate recovery mechanism. 

4901:l-39-06: Commitment for integration by mercantile customers 

4901:l-39-06 allowscustomers to be exempt from the demand response and 

energy efficiency rate recovery mechanisms set forth in 4901:l-39-05, if the 

customer commits to integrate its Energy Savings Programs with the EDU 

program and the customer files an application for special arrangements, to be 

approved by the Commission. As part of the application, the customer must 

grant permission to the EDU and Commission's Staff ("Sta"'') to measure and 

verify energy savings. 

It has been widely held by the Ohio Supreme Court that the Commission only has 

the authority conferred to it by statute, See City of Columbus v. Public Utilities 

Commission, (1921) 103 Ohio St. 79,101. There is nothing in R.C. 4928 or other 

Ohio Statutes that grant the Commission jurisdiction over a customer's energy 

reduction efforts. By requiring the Staff to monitor and verifj an individual 

customer's energy savings, Section 4901 : 1-39-06 confers authority to the 

Commission not authorized by statute. 

More importantly, information in. the application for special arrangements could 

make confidential and competitively sensitive data available to outside parties. 

For instance Subscection (B)(3) permits the EDU and Staff to monitor customer- 

sited programs and resources. Subsection (C) requires that an application include 
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a description of all methodologies, protocols and practices used or proposed to be 

used in measuring and verifying program results. This information is important to 

many commercial and industrial customers because it could reveal proprietary and 

confidential processes that give a particular customer an advantage over its 

competitors. Requiring customers to provide this information. on their 

applications, and filing the applications with the Commission will potentially 

make available valuable confidential and proprietary information to competitors, 

whether inadvertent or not. 

The Kroger Co. submits that the Rules should not purport to grant the 

Commission jurisdiction over an individual customer’s Energy Savings Programs, 

including the requirement that the EDU and Staff monitor a customer’s Energy 

Savings Programs. Further, a customer should not be required to provide or make 

available confidential information in its application. If, however, the Commission 

must have access to confidential information, rules should be created that ensure 

that the application is appropriately afforded protection as trade secrets under 

Ohio law, and is not disclosed to the general public. A rule should be adopted 

that states that a customers’ application for special arrangements will be treated as 

codidential. The Kroger Co. would note that this disclosure concern is, to some 

extent, ameliorated should a state-wide non-profit administer the program, as such 

non-profit would presumably not be subject to Ohio’s public records laws. 

D. Chapter 4901:l-40: Alternative Energy Portfolio Standard 

This Chapter addresses the implementation of R.C. 4938.65 and 4928.65, which 

set forth specific percentages of an EDTJ’s portfolio that must be attained from 

renewable sources on an annual basis. However, this Chapter does not specify 

how an EDU accounts for its own generation, that of subsidiaries or affiliates and 

power purchases as well as its total sales, when calculating its portfolio mix. The 

Kroger Co. suggests that this Chapter be clarified to reflect that the reporting is 

applicable to all sales and generation secured by the EDU and its subsidiaries and 

affiliates to assure there is no double counting and allocations among jurisdictions 

are appropriately tracked. 
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II. CONCLUSION. 

In filing these comments The Kroger Co. seeks to ensure that goals of reduced energy 

demand and increased energy efficiency set forth in SB 221 are achieved fairly and 

economically. The IIcroger Co. seeks to ensure that the rules create the proper incentives 

for both EDIJs and customers so that the greatest degree of energy efficiency and demand 

reduction can be achieved at the lowest cost. It is iinportant, however, that customers do 

not subsidize demand reduction and energy efficiency measures that would be 

economically efficient for customers to implement without subsidy. Rather, funding for 

any demand response or energy efficiency initiatives should go towards subsidizing 

demand reducing or energy efficiency measures that are too costly for a customer to have 

an economic incentive to implement. If demand response and energy efficiency 

resources are spent on subsidizing measures that inefficient customers should be doing 

already, customers that have implemented comprehensive energy measures should have 

the ability to opt out of these programs and bypass any applicable charges. This is 

especially true in the highly competitive retail commercial class. 

Also, EDUs should not receive credit toward achieving benchmarks due to measures that 

reduce demand that were not due to the efforts of an EDU. Giving EDUs credit for 

energy savings outside the EDTJs control undermines an EDTJs incentives to efficientIy 

use the resources allocated to their own energy eEciency and demand response 

programs. Further, such an approach would make it difficult to measure the success of an 

EDUs Energy Savings Programs because there would be no way of determining if an 

EDU hit its benchmarks as a result of the EDUs efforts, the efforts of others, or just plain 

luck, 

Finally, The Kroger Co. urges the Commission to consider the creation of a state-wide 

non-profit to implement energy efficiency rather than having several programs run by 

individual EDUs. The Kroger Co. now respectfully requests that the Commission 

consider these comments and incorporate the revisions discussed herein into the proposed 

rules. 
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Respectfklly submitted, 

_____-- 
, Esq. (0016388) 

ne0,cwslaw. coni 
\lJk& Dial: (614y334-6121 

Mark S. Yurick, Esq. (0039176) 
E-Mail: myurick@cwslaw. corn 
Direct Dial: (614) 334-7197 
Matthew S, White, Esq. (0082859) 
E-Mail: mwhite@cwslaw.com 
Direct Dial: (614)334-6172 
Chester, Willcox & Saxbe LLP 
65 East State Street, Suite 1000 
Columbus, Ohio 43215-4213 
(614) 221-4000 (Main Number) 
(614) 221-4012 (Facsimile) 

Attorneys for The ICroger Co. 

ND: 4834-2826-6242, V. 10 
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BEFORE 

In the Matter of the Adoption of Rules for 1 
Alternative and Renewable Energy ) 
Technology, Resources, and Climate ) 
Regulations, and Review of Chapters 49015-1, ) Case No. 08-888-EL-ORD 
4901:5-3,490155, and 49U1:5-7 of the Ohio 
Administrative Code, Pursuant to Chapter 

Amended Substitute Senate Bill No. 221. 

) 
) 
1 
1 

4928.66, Revised Code, as Amended by 

The Commission finds: 

BACKGROUND: 

On July 31,2008, Amended Substitute Senate Bill No. 221 (SB 221) was enacted to, 
among other things, substantially revise Chapter 4928 of the Revised Code, in addressing 
energy efficiency and alternative energy resources, renewable energy credits, clean coal 
technology, and environmental regulations. 

On August 20,2OOS, the Commission issued an entry requestin& comments from 
interested persons to assist in the review of new rules and rule changes proposed by the 
Commission's staff in response to SB 221. Staff proposed modifica.tions to the current 
forecast rules contained in Chapters 49015-1,4901:53,4901*55, and 4901:5-7 of the Ohio 
Administrative Code (O.A.C.), and the creation of three new O.A.C. chaptars: 

4901:l-39 
4901:1-40 Alternative Energy Portfolio Standard 
490k1-41 

Energy Effiamcy and Demand Reduction Benchmarks 

Greenhouse Gas Reporting and Carbon Dioxide Control 
I Planning. 

Comments andlor reply comments to the staff proposal were med by the following 
parties: 

American Ag Fuels, a producer of biodiesel fuel within Ohio 
The American Hectric Power operating companies, Columbus Southern 

American Municipal Power-Ohio, Inc. (AMp-ohio) 
Power Company and Ohio Power Company (AEP) 

American Wind Energy Association, Wind an the Wires, Ohio 
Advanced Enexgy, and Environment Ohio (Wind Advocates), a 

The 



coalition of wind power and energy trade associations, and an 
environmentdl advocacy organization. 

APX, he., an infrastructure provider for environmental and energy 
markets in renewable energy and greenhouse gases 

Buckeye Power, hc. 
The city of Cleveland, Ohio 
The Climate Registry, an international nonprofit organization for 

enviromental reporting programs 
Constellation NewEnergy, h,; Direct &rgy Services, LLC; and Integrys 

]Energy Services, Inc. (Competitive Suppliers) 
The Council of Smaller Enterprises (COSE), a support organization far 

small businesses in northeast Ohio 
The Dayton Power and Light Company (DB&L) 
Duke Energy Ohio, hc. (Duke) 
East Ohio Gas Company, dba Dominian East Ohio 
EherNOC, hc., a demand response, energy efficiency, and energy 

kviroment Ohio, a citizen-based statewide environmental group 
The FirstEnergy Corporation operating companies, Ohio Edison 

Company, Cleveland Electric Illuminating Company, and Toledo 
Edison Company (FirstEnergy) 

Global Energy, hc., a developer, owner, and operator of advanced energy 
facilities with -specific focus on gasification of solid feedstock 
materials such as  Ohio coal and biomass based renewables. 

The Great Lakes Energy Revelqpment Task Force of Cuyahoga County, 
Ohio 

Greenfield Steam & Electric Co., an Ohio-based solar energy system 
manufacturer 

The city of Hamilton, Ohio 
Jon A. Husted, Speaker of the Ohio House of Representatives 
Industrial Energy Users-Ohio (nsv) 
Interstate Gas Supply, Inc. 
The Kroger Company, Inc. (Kroger) 
LS Power Associates, L.P., a group of developers, owners, operators, and 

The Midahio Regional Planning Commission and the Center for Energy 

New Generation Biofuels (New Generation) 
Norton Energy Storage, Ltd. (Norton) 
Nucor Steel Marion, he. (Nucor) 
The Ohio Comumer and Environmental Advocatea (OCEA), a consortium 

that includes the Office of the Ohio Consumers Counsel, city of 
Toledo, Ohio Partners for Affordable Energy, Ohio Interfaith Power 

management services provider in the United States and Canada 

investors of independent power generation in the United States 

& Environment (MOWC) 



and Light, Appalachian People's Action Coalition, Citizen Power, 
Northwest Ohio Aggregation Coalition, Edgmont Neighborhood 
Coalition of Dayton, Natural Resources Defense Comd, the 
Northeast Ohia Public IEfiergY Council, Sierra Club - Ohia Chpter, 
Environment Ohio, Midwest Energy Efficienv Alliance, Sun 
Edison, Northeast Ohio Public k g y  Council, AARPQhio, 
Citizens for Fair Utility Rates, Neighborhood Ehvironmentd 
Coalition, Ueveland Housing Network, Empowerment Cater for 
Greater Cleveland, Counsel for Citizens Coalition, United 
Clevelanders Against Poverty, Communities United for Action, and 
Ohio Farmers Union. 

* 

The Ohio Energy Group (OEG), a malition of industrial customers 
The Ohio Environmental Council (OEC), a nonprofit, charitable 

organization comprised of a network of over 100 e t e d  p u p  
members, seeking to promote a healthier environment for Ohioans 

The Ohio Farm Bureau Federation Parm Bureau) 
Ohio Fuel Cell Coalition 
PJM Environmental Information Services, Inc. 
Rolls-Royce Fuel Cell Systems 
The Sierra Club 
The United Steelworkers, District 1 
Vertus Technologies Industrial L E  ( V e W )  
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The August 20, 2008, entry issued in this case included staff's proposed 
modifications to the gas forecasting rules in Chapter 490157, Q.A.C., to acmmdate the 
inclusion of a new separate rule listing all the defined tern to be used in the gas forecast 
chapter. Currently, Rule 4901:5-1-01, O.A.C., defines terms to be used in all four 
forecasting chapters, including Chapter 4901:5-7, O.A.C. To comport with the 
Commission's rulemaking practices, such as the inclusion of all definitions in the first d e  
of each chapter, and a purpose and scope statement in the second rule, staff also proposed 
modifications to Chapters 4901:5-1 and 4901:5-3, whit& generally govern long-term 
forecast reports and the associated filing requirements for my person required to file a 
long-term forecast report under Section 4935.04, Revised Code. Although the proposed 
revisions to these forecasting chapters were served upon all gas and natural gas 
companies, we are concerned that the proposed modifications may not have been 
sufficiently reviewed by all industry participants as the instant case is only designated by 
the electric industry case type. Moreover, these chapters are due to be reviewed in 2010 
pursuant to Section 119.032, Revised Code. Accordingly, except for the correction of two 
O.A.C. references that are incorrect in the exisling rules, we will postpane OW 

consideration of modifications to the forecasting chapters that would impact the gae and 
natural gas companies until our five-year review that is scheduled to occur next year. 
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Therefore, we will limit changes in this proceeding to those required by SB 221. 
Additional suggestions or modifications m y  be considered in next year's proceeding, 
which will include both gas and electric forecasting chapters. 

Before addressing the individual chapters and des, we would like to thank all 
participants for the development of these rules and the insightful comments and reply 
com&enta submitted in this proceeding, In some instances, we will be making substantial 
Changes to the stru-e and content of the rules proposed by staff, often at the suggestion 
of the comments that we have received. However, due to the volume of materials and 
h e  cmtraints, we WU not attempt to address every issue or suggestion raised. In. 
certain instmces, we may have incorporated suggested changes into our d e s  or 
addressed concerns without expressly acknowledging the source of the suggestion in this 
order, To tihe extent that a comment is not specifically addressed in this order or 
incorporated into our adopted rules, it has been rejected. 

Given the extremely hasty process for demakjng imposed by etatutory 
requirements, OCEA suggested that this Commission not rely bn the usual fiveyear 
review schedule mandated by Section 119.032, Revised Code, but instead establish an 
expedited schedule of annual and biennial proceedings for which the parties might better 
plan and devote the resources necessary for the compkx review of these matters. We 
appreciate the concerns of all stakeholders in the development of replations and 
processes to implmmt the mandates of SB 221 while balancing the intexests of the 
ratepayers, the electric utilities, industry participants, and the public. 

While we recognize tkat these rules may require review and modification prior to 
the normal fivc-year review schedule, particularly with respect to recent mendmat6 to 
SB 221, we believe it would be premature to establish a schedule for the next review of 
these materials at this point. However, as discussed below, we also recognize the need far 
further development and consideration of more detailed subjects, such as measurement 
and verification standards. In addition, we expect the resources of thk Commission, the 
electric utilities, and all stakeholders will be better devoted to the development of the 
assessment potential and program planning requirements adopted in the new rules added 
to Chapter 4901:1-39. Accordingly, our fucus in this proceeding is the adoption of a 
flexible framework that meets the stahttory obligations imposed upon the electric utilities 
and this Commission, while also encouraging the development of new technologies or 
processes to maximize public benefits. In many instances, we believe the use of 
workshops, collaboratives, or other f o m  may provide better options than a continuous 
rulmking proceeding for dealing with these matters. 

* 

With respect to each of the chapters, the Commission has adopted a uniform format 
of listing dl definitions applicable to the chapter in thR first rule, while the second rule 
contains a statement of purpose and scope. The Commission is revising staff's proposed 
rules to modify or include in the purpose and scope rule of each chapter a provision that 
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allows the Commission to waive a rule for good cause shown. Some of the comments 
opposed staff‘s proposed rule, stating that the Commission cannot create a rule that allows 
the agency to waive statutory requirements imposed on the eiecfdc utilities or the 
Commission itself by SB 222. Although a modified rule waiver provision is included in 
each chapter, we agree that the Commission cannot have a rule ox issue any order that is 
inconsistent with any statute. 

Chapter 4901:l-39 Enem Eff icienw and Demand Reduction Benchmarks 

Many comments criticized proposed Chapter 4901:l-39 as being confusing and 
incomplete, and suggested.numerous changes to the rule structure and sub~tance ta czarify 
the Commission’s process for compliance with SB 221 requirements under !kction 4928.66, 
Revised Code. OCEA and OEC both offered substantid rewrites and additions to this 
chapter. OEC argues that it would make more s m e  to present the rquirements for 
benchmark reports before setting out the procedure for the review and approval of the 
reports, and suggests switching the order of Rules 4901:139-03 and 4901:139-641 to 
reorder the rules in a fashion consistent with the format proposed in Chapter 4901:1-40 for 
evaluating campfiance with benchmarks governing the resource mix of power supply 
portfolios. 

OCEA proposes a rewrite of Rule 39-04 to covey specific aspects of the annual 
benchmark review process, and new nnles that focus on the forward-looking energy 
efficiency and peak-demand reductJon program planning process, evaluation, 
measurement, and verification requirements, and the reporting of past activities, which 
contains parts of the staff-proposed Rule 39-03 on the filing and review of a benchmark 
report. 

We agree that a rewrite of this chapter is necessary, As an initial matter, we have 
adopted the title ”Energy Efficiency and Demand Reduction Programs” for this chapter as 
opposed to ”Energy Efficiency and r)ernand Reduction l3edumrh.” This title more 
accurately reflects that Section 4928.66, Revised Code, mandates that ea& electric utility 
implement energy efficiency and peak deanand reduction programs to meet statutory 
benchmarks. 

The rules we are adopting through this order incorporate substantial changes in 
both structure and substance as suggested in the commats and reply comments. These 
changes reflect o m  statutory obligations to foster programs that wil l  promote and 
encourage conservation of energy in accordance with Section 4905.70, Revised Code, and 
to encourage innovation and market access far cost-effective’demand-side retail electric 

Hereafter, the Commission will refer to specific rules mtained in Chapters 4901:139,4901:14, and 
4901:1-41 by their last four numbers instead of the full d e  section being discussed m each subsection of 
the order. 
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service under %ion 4928.02@), Revised Code. As the energy efficiency benchmarks 
represent the minimum energy efficiency savings required by Section 4928.66(A)(l)(a), 
Revised Code, and the substitution of cost-effective energy efficiency for retail electric 
senrice is, by definition, more cost-effective for conswoners, these rules are designed to 
require electric utilities to deploy dl cost-effective energy efficiency measures. 

The six proposed rules are being revised and expanded to eight rules to reflect a 
focus on the program planning and review process. As a result, word-for-word 
comparisons may not be helpful in m y  instances, particularly with the proposed Rule 
39-03 ''Filing and review of the benchmark report," and proposed Rule 39-04: "Btmdchmark 
report requirements," which are being eliminated in favor of four new rules: 

39-03 Program planning requirements. 
39-04: Program portfolio plan and filing requirments 
39-05: Benchmark and mual s t a b  reports 
39-06: Review of annual reports and issuance of the Commission 

verification report 

As a result, proposed Rule 39-05: "Recovery mechanism," and proposed Rule 39-M: 
''Codtrnmt for integration by mercantile customers," have been moved to Rules 39-07 
and 39-08, respectively. 

With regard to the suggestions of an independent cdaborative serving in the role 
of program achinisbator for d m d - s i d e  managewent (DSM) programs, we note that 
Section 4928.66, Revised Code, places the responsibility of impIernenting programs on the 
electric utilities. ?Nhile we believe that the use of third-party administrators may be 
appropriate in some c:ases,2 and that the participation of stakeholders will play a crucial 
role in the success of an electric utility's compliance with SB 221 mandates, we do not 
believe the suggested shift of administrative duties would be appropriate without further 
consideration. This Commission has fostered the establishment of such groups in past 
proceedings, and we expressly encourage stakeholder collaboration in new Rules 39-02, 
3943(D), and 3944(C)(2), but we do not believe it would be appropriate to delegate an 
electric utility's responsibilities to such a group at this time. 

The comments also advocate adopting specific protocols, such as the Total Resource 
Cost Test as defined in the California Standard Practice Mmud, for the purpose of 
ensuring that programs are cost effective. In response, we are adopting definitions for 
"cost effective" and "total resouzTe cost test'' in paragraphs (G) and (W) of new Rule 39-01, 

See, e.g., In the Matte of the Application of tke Ohio Edison Company, the Cleveland Eleckjc luudw'ng 
Company, and the Td& Edison Company, Case No. 0&935-ELSSO, Senmd Opinion o d  &der (March 25, 
2009) at l3-14,1&19. 
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as well as including new requirements for electric utilities to mure cost-effective program 
portfolios under Rule 39-04(B). 

, 

In addition, OCEA and others urge that energy efficiency programs be made 
available to all customer classes. Thh Commission expects the utilities and stakeholders to 
suggest a broad array of programs to all customer classes in order to achieve the statutory 
benchmarks, and we have expressly included "equity among customer d-6" as a 
criteria in assesssing program potential d e r  new Rule 3943(B)(6). However, we a h  note 
that programs directed at certain customer classes may offer cost and benefit advantages 
over programs directed at other customer classes. We wilt weigh and b h c e  these issues 
as we review the program plans and portfolios in accordance with new Rule 394, 

Many of the comments also criticize the proposed Chapter 4901:1-39 for appearing 
to delegate various Commission responsibilities to its staff by failing to expressly 
incorporate Commission approval. OEC suggests that the benchmark review process 
work in the same manner as a general rate or CCR, case, under which staff conducts an 
investigation of the electric utility's benchmark report and issues a staff report, to which 
interested parties, including the electric utility, would have the right to file objections. 
Such objections would frame the issues in the case, and a hearing would be held upon the 
issues raised by the objections after providing the parties the opportunity to engage in 
discovery and to file testimony in support of their positions, If no objections are filed, the 
Commission would proceed directly to order. Under either scenario, OEC points 0ut.W 
it is the Commission which must ultimately issue an order determining whether the 
electric utility has complied with the benchmarks if, for no other ream, because under 
staff-proposed Rule 3945(A), the approval of the benchmark report is condition precedent 
to an  application by the electric utility for cost recovery. 

New Rule 39-04(E) assures that there will be a hearing on the planned portfoli~ of 
programs offered by an electric utility. It also  assure?^ that the process will be transparent, 
and that intervenors will have the opportunity to participate and to conduct discovery. 
Likewise, new Rule 39-06 provides for intervenor participation in the annual review of the 
electric utility portfolio status reports and an uppatunity fbr input in the new annual 
Commission verification report required by Section 4928.66@), Revised Code.. 

With respect to Chapter 4901:l-39, FirstEnergy criticizes the proposed d e s  for 
failing to clarify that improvements to transmission infrastructure owned and o p t e d  by 
an electric utility affiliate, such as h e r i c a n  Transmission Systems, Incorporated, a 
FirstEnergy affiliate, qualify as an energy efficiency program, either on a st;and-alone basis 
or as part of an electric utility program to reduce line losses under Section 
4928.66(A)(2)(d), Revised Code. FirstEhergy notes the absence of any conflicting authority 
and argues that line-loss improvements to third-party transmission assets represent h e  
reductions in energy production for the same usage at the customer level, and also offer 
one of the best values for energy efficiency. Firsthergy contends that such loss reductions 
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directly benefit customers through lower transmission rates passed through to retail 
customers, and indirectly through lower mission and resource costs for generation to 
meet customer d e m d .  

We note that Section 4928.66@)(2)(d), Revised Code, specifically includm 
transmission infrastructure improvements that reduce line losses as appropriate means of 
achieving energy efficiency benchmarks. We also note that Section 49%.66(A)(l)(a) and 
(b), Revised Code, require an electric utility to implement programs to meet the energy 
savings and peak demand reduction benchmarks. Any lack of specific mention in either 
the proposed or the final rules does not change the law. Transmission infrastructure 
improvements count. We further note that measuring and verifying net line-loss 
redudions will require documentation. In this regard, we recognize the need for art 
efficient and t r q a r e n t  process to adopt and publish. Commission-approved guidelines 
of recognized industry standards, protocols, and best practices to be used by stakeholders 
in the measurement and verification of energy efficiency programs, and we intend to select 
an appropriate forum to address thew matters in the near future. 

4901:l-39-01 Definitions: 

Several comments criticize some of staff's proposed definitions as failing to reflect: 
the legislative intent or specific meanings within the context of their usage in SB 221. 
Others noted that certain terms appear throughout Chapter 4901:l-39 but were not 
expressly defined in the proposed Rule 39-01, while other terms are used interchangeably 
even though they' have substantidly different meanings or are used in a manner 
inconsistent with the meaning commonly ascribed by the industry, We agree with same of 
these criticisms and have modified this chapter to use t e n  consistently and have 
expanded the number of definitions so that each term's meaning is clear. 

AE=p recommends using a definition far "demand response" based on language 
developed by the United States Demand Response Coordinaw Committee to mean 
"providing electricity customers in both retail and wholesale markets with a choice 
whereby they can respond to dynamic or time-based prices or other types af incentives by 
reducing and/or shifting usage, parfidarly during peak periods, such that deanand 
modifications can address issues such as pricing, reliability, emergency response, and 
infrastructure planning, operation, and deferral.'' 

Kroger recommends that this definition include any "change in the customer's 
behavior or a change in customer owned or operated assets that effects [sic] the quality 
and/or timing of the electricity consumed as a result of price signah or other incentives." 

Nucor suggests that ''demand response" should be expanded to include all 
interruptible programs. OEC contends Nucor's deiinition appears to confuse the c0-t 
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of energy savings (i.e., reducing total kwh consumption) with the concept of "demand 
reduction" (i.e,, reducing the kW of demand exprienced at a particular point in time.) 

We are revising this definitiun in Rule 39-01(€€) to sivnplify and more broadly 
capture the concept for application in this chapter. 

Duke criticizes the proposed definition of "energy efficiency" as b e i i  vague and 
giving no direction on how the term. w d d  be measured. AEP recommends using a 
definition based on that used by the United States Department of Energy to reflect a 
reduction of electricity consumption while retaining comparable functionality for which 
the electric service is being used 

"Energy efficiency" means programs or measures that are aimed at 
seducing the energy used by specific end-use d e d e s  and systm,  
typically without affecting the services provided. These programs or 
measures reduce o v e d  electricity consumption (reported in 
megawatt hours) often without explicit consideration for the timing of 
the programinduced savings. Such savings are generally actrieved by 
substituting technoIogidy advanced equipment to produce the same 
levd content of the usefd output from a process, device, or system 
divided by the energy input into that process, device, or system. 

FirstEhergy suggests a different definition: 

"Energy efficiency" meam programs or measures that reduce or 
manage the consumption of energy while maintaining or ,improving 
the end-use customer's d t i n g  level of functiondlity, or while 
maintaining or improving the utility system functionality. 

Kroger requests that the proposed definition of ''energy effiumcy" be clarified by 
eliminating the term "energy content" since, IGoger contends, there is no consistent, 
practical, and verifiable way to measure energy content. Instead, Roger suggests the term 
be defined as "the useful output from a process, device, or system divided by the magy 
input into that process, devise or system." 

MORPC suggests that "energy efficiency" should be defined as "means, programs 
or measures that reduce or manage the consunzption af energy, while maintaining 01: 

improving the end-use customer's existing level of functionality, or while maintaining or 
improving the utility system functionality." 

However, Nucor suggests that "energy efficiency" include any production process 
that uses recycled materials for the majority of its raw materials, as such process uses less 
energy. Nucor's proposal is opposed by OEC and OCEA, which argue that the use of 
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recycled materials, by Mucor, does not achieve the purposes of SB 221 to encourage electric 
utility and customer-sited efficiency investments to reduce the long-run cost of service. 
They contend that electric utility customers should not be required to assist fimding 
measures where the associated payback period is such that the measure would have been 
undertaken in any event simply because it makes economic sense to do so. C?CEA 
indicates that Nucor’a suggestion might be appropriate if a facility could utilize recycling 
as a method to reduce the energy intensity of its processes in a manner that could be 
evaluated under appropriate protocols. 

The tern ”energy efficiency” evokes an intuitive, common sense understanding 
among most parties, although a solid technical definition is elusive. Many of the parties 
rely upon the US. Department of Energy‘s website description of the term for their 
suggestions. Those definitions refer to programs or activities aimed at reducing energy 
usage while maintaining the quality and quantity of goods and/or services derived from 
an energy using device or process, No technical definition is given. The Energy 
Information Agency (EM) declares, ‘Most of what is defined as energy efficiency is 
adually energy intensity. Energy intensity is the ratio of energy consumption to some 
measure of demand far energy servicewhat we call a demand indicator.”3 The EIA 
suggests that the more critical issue is how to measure energy intensity as a surrogate far 
energy efficiency.* 

We will revise the definition of ”energy efficiency” in Rule 39410) to eliminate the 
use of “energy content” and to provide a simple, but appropriate definition, based on the 
one suggested by FirstEnergy. It will now read as follows: 

“Energy efficiency” meam reducing the consumption of energy 
while maintaining or improving the end-use cu8fomer’s existing 
level of functionality, or while maintaining or improving the utility 
system functionality. 

Nucor states that the definition of “peak demand reduction“ should d e  explicit 
reference to interruptible rates in order to ensure that such rates are properly recognized 
as peak-demand reduction mechanisms. Further, Numr believes that the definition 
should establish that, for a customer participating in a peakdemand reduction program or 
rate, the customer’s demand reduction should be measured with reference to the 
customer’s peak b w g  demand, rather than some other approach, such as customer’s 
average demand. Kroger concurs with Nucor‘s suggestion and further recommends that 
the Commission identify specific hourly ranges in the day, as well as months of the year, 
and days in those months, that would constitute peak periods. 
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OEC states that the proposed definition of "peak demand reduction" does not 
correspond with the way the term is typically used in the industry. It suggests that the 
language be refined to clarify the distinction between pctak-shifting strategies, which are 
properly part of the peakdemand reduction toolkit, and energy efficiency efforts designed 
to reduce overall consumption, which are subject to separate requirements. 

The Commission has deaded to eliminate this definition but we have included this 
term by reference to statutory provisions in tke new definitions for "peak-demand 
baseline" and "peak-demand benchmark" in Rule 39-01(P) and (0. 

The defjnition for "renewable energy credit" is also being eliminated as it is not 
d in our revised Chapter 4901:l-39, but is used in Chapter 490k1-40, and thus, will be 
discussed below. 

The comments also contained many suggestions for new terms to be defined in thjs 
chapter. As previously noted, the proposed third and fourth rules for this chapter were 
substantially rewritten and expanded into four separate rules, largely at the suggestion of 
the comments filed in this case, with new definitions being added for 17 new t e r n .  Our 
revisions to Chapter 4901;l-39 focus on program p l d g  and development, in a 
continuous, transparent process that enmurages stakeholder participation. In r e v i e  this 
chapter, we have incorporated suggestions for adopting the new definitions for ''energy 
baseline" and "energy benchmark'' with respect to both energy efficiency and p d -  
demand reduction levels, as well as specific definitions for "program" and "'measure" to 
help clarify our intent in applying these expanded rules. We are also adopting de!hitiom 
to describe the portfolio of programs to be developed and reviewed under the revised or 
new Rules 39-03 through 39-09. k y  of these new definitions, such as "achievable 
potential," "committed savings," "economic potential," "market trartshrma~m," and 
"technical potential," are future-looking or planning-related terms, while o&ers, such as 
"nonenergy benefits,'' "total resource cost test," and "verified savings," have been added 
to address measurement and verification issues. In addition, we are including the term 
"independent program evaluator" to provide for the third-party monitoring and 
verification of program results and evaluation. 

4901:1-39-02 Purpose and scorn 

This rule is being rewritten to more clearly reflect the development of programs 
necessary to meet the energy efficiency and peak-demand reduction goals of Section. 
4928.66, Revised Code, including the participation of stakeholders in implementing such 
programs. 

With regard to proposed Rule 3-02, Kroger asserts that an electric utility should 
not receive credit or benefit from a mercantile customer's investment in energy effiQiency 
or demand reduction that has occurred, or will be made in the future, irrespective of fhe 
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electric utility's initiatives. IEU-Ohio counters that the results of customer-sited energy 
efficiency and demand response programs will be reflected in an electric utility's actual 
sales and peak demand level, irrespective of whether such capabilities are committed to 
the electric utility. These concerns are more appropriately considered in our review of 
Rule 39-06, Commitment for integration by mercantile customers, below. 

490k1-34-03 Filing and review of the benchmark reDort 

As noted above, the revised rules attached to this order restrume and 
substantially revise staff's proposed Rules 39-03 and 39-04 to incorporate many of the 
suggestions made in the comments. New Rule 3943, "Program planning requirements," 
and Rule 39-61, "Program portfolio plan and filing requirements," are forward-looking 
and designed to fom on t h e  planning and building of programs in. a transparent process 
that encourages stakeholder participation. New Rule 39-05, "Benchmark and a n n d  
status reports," and Rule 39-07, "Review of annual reports and issuance of the 
Commission verification report," incorporate but substantially revise staff's proposed 
rules pertaining to the statutory requirements under Sections 4928.66(8) and (C), Revised 
Code. 

We believe this restruchuing and additional cuntent will more dearly distinguish 
between requirements relating to reporting, verification, and program design activities, 
and the process for the review and Commission approval of the SB 221 requirements and 
reporting obligations. 

Duke asserts that the mud benchmark rceport Wig requirement contained in 
proposed Rule 39-03(A) is unnecessarily burdensome and suggests that the reporting 
period be increased to every two years. OEC requests that the benchmark report be filed 
in a docket separate and apart from the long-term forecast report, to facilitate a separate, 
rigorous review and approval process in which all interested parties are permitted to 
participate. OEC also objeckd ta the lack of any express provision for CodsSion 
review, implying that the proposed rule would leave the determination of b e n m k  
compliance solely up to the Codssion's staff. 

We first note that the annual benchmark verification process is mandated by statute 
and culminates in a report to be published by this Conunisaion pursuant to W o n  
4928.&(B), Revised Code. Moreover, we are adapting new Rules 39-03, "Program 
planning requirements" and 39-04, "Program portfolio plan and filing requirements," 
largely based on suggestions by OCEA and OEC, to address the initial assessment of the 
potential for energy efficiency and peak-demand reduction programs, the development of 
an electric utility's portfolio of such progratns, and the hearing pmeess to a h w  
stakeholder involvement and the transparent review of these programs. New Rule 39-05, 
"Benchmark and annual status reports," and Rule 39-06, "Review of annual reports and 
issuance of the Commission verification report," incorporate but substantially revise staff's 
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proposed d e s  pertitining to the statutory requirements under Sections 4928.66(€3) and (C), 
Revised Code. 

Revised Rule 39-05 now requires an electric utility to file an initial benchmark 
report within 60 days of the effective date of these rules, and an annual program portfolio 
status report beginning April 15,2010. These annual compliance filings will be reviewed 
under the detailed process in new Rule 39-06, and will be used as the basis for the annual 
verification report that is req~red to be published by the Commission pursuant to W o n  
4928,66@), Revised Code. 

With regard to other comments focusing on staff's proposed Rule 39-03, Duke also 
raises the issue of whether the statutory benharks  are to be calculated using a h e d  base 
period of 2006-2008, or a rolling average of the three most recent years. This issue is 
discussed at length under Rule 39-04 as well as Rule 40-03@3), below. 

Nucor recommends that an opportunity for discovery be incorporated into 
proposed Rule 39-03@), and that the time period for parties to file comments on the report 
be extended to 60 days. The new rules we are adopting in this order substantially revise 
our review and hearing processes for both forward-looking program portfolio plmnhg in 
new Rule 39-04 and the compliance status report under new Rule 39-06. Both rules 
anticipate active participation by stakeholders in these proceedings and do not preclude 
the granting of additional time for good cause shown. However, we find it unnmewq to 
specifically include special discovery periods as suggested by Nucor, 

FirstEnerg suggests that the use of "sales reductions" in proposed Rule 39-03(C) be 
replaced with "achieved energy savings" to mirror the statutory language used in Section 
4928.66(A)(l)(a), Revised Code. We agree and have reflected the proposed language in the 
corresponding Rule 3945(C)(1). 

OEC asserts that proposed Rule 39-03(C) is flawed because tfie verbiage doesn't 
match the scope of the subject matter to be investigated by the staff, and does not include a 
requirement that staff perform audits to verify claimed energy savings and p d - d e m d  
reductions, notwithstanding that Rule 4901:1-38-04(33)), which was recently adopted in 
Case No, 0&777-EL-ORD, clearly contemplates that such audits will be conducted. As in 
its comments in that case, OEC again recommends that the Commission considex retaM.ng 
a qualified independent third party to assist staff in conducting such audits in view ofthe 
scope of the work that will be required and the logistical constraints that will arise due to 
the fact that all electric utilities are required to file their benchmark rq30rts on the same 
date. OEC notes the procedure in Rule 4901:1-14-07-D, O.A.C., for engagement of third- 
party management performance auditors for natural gas companiee, and suggests 
including similar language in this rule to give the Commission the option of using a third- 
party auditor in a particular case. 
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We agree with OEC's comments and have included in Rule 39-05(C)(2)(b) a new 
requirement for an independent program evaluator, as defied in Rule 3941(L), who will 
be hired by the electric utility but work solely at the direction of staff. 

OEC criticizes the proposed Rule 39-03(0) for f&g to d o w  any party, other than 
the electric utility, an opportunity to be heard should they disagree with the staff's 
findings and recommendations, OEC notes that the proposed rule does not even 
guarantee the electric utility the right to be heard, because the proposed rule does not 
expressly require that a electric utility's request for hearing be granted by the Commission. 
Moreover, OEC objects to the failure to specify any procedure for Commission adoption or 
rejection of the staffs findings, and the lack of any procedures or public notice 
requirements if the electric utility's request for a hearing is granted. OEC maintains that 
this process violates Section 4928,66(C), Revised Code, requirements that the Comm@sion 
provide notice and the opportunity for hearing with respect to benchmark reports. 

The new hearing procer9a'set forth in new Rule 3906 expressly includes provisions 
to address these con-, although we would also note that a failure to include any 
statutory duty in these rules does not relieve the Commission from such requirement. 

As noted above, the structure and content of proposed Rule 39-04 has been 
substantially revised and incorporated in new Rule 39-125, "bchmark and annual status 
reports," and Rule 39-06, "Review of m u d  reports and issuance of the Commission 
verification report." . 

AEP objects to the inclusion of "all actions considered" in Rule 3964(A)(3) and "all 
plans for meeting future bendunarks" in Rule 3944(A)(4), as being overbroad and 
burdensome. DP&L suggests that the term "calendar" be inserted in Rule 3944(A)(1) to 
clarify that the baseline calculation will use the current calendar year, and that 
"ccmaidered" in Rule 3944(A)(3) be changed to "evaluated" to reflect the inclusion of 
p a t m a  alternatives seriously evaluated by the electric utility. Firsenergy advocates 
simply deleting "considered and" from Rule 39-U4(A)(3). 

OCEA disagrees with the electric utilities' suggestions, arguing that there must be 
.transparency in the evaluation process, and that failure to consider potentially cost 
effective measures or programs may lead to improper screening if rejected measures or 
program are not reported. 

The Commission is sensitive to the need to strike a balance between conducting 
meaningful and structured planning prior to program implementation and generating 
overly burdensome reporting requirements. We believe we have struck the appropriate 
balance in Rule 39-03 which requires electric utilities to begin with the broadest view of 
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possible energy efficiency programs ( t h e  with technical potential) and focua on those 
with the greater likelihood of successful implementation (achievable potential). 

New Rule 39-03(C) also includes the reporting of "promising measures" that were 
considered but not found to be cost-effective or achievable, but which show promise for 
future deployment in order to open the door to enhancing the cost-effectiveness of 
measures in the future. 

DF&L requests darification that the baseline period for measuring energy savings 
under Rule 39-04(B)(1) or peak demand reduction under Rule 39-04@)(2} is the average of 
the kilowatt hours purchased or the highat coincident peaks in h e  prtttediylg three years 
(2006 through 2008), rather than a "rolling average'' that changes the three-year base 
period each year. The electric utilities argue that the use of a rolling average would result 
in a compounding effect which would, over time, make the targets impossible to achieve. 
DP&L provides an example that indicates that by year 2025, the effkfive savhgs 
recphement is closer to 39 percent rather than the 22.2 percent required by law. In the 
alternative, DP&L suggests that the Commission could use a rolling three-year period but 
make adjustments to eliminate the compounding effect. 

OEC does not object to the me of either a fixed base period or an adjusted rollirkg 
average period to eliminate the compounding effect. OCEA, however, disputes DP&L's 
assertion that, over time, targets based on rolling averages would become impossible to 
achieve. K E A  observes that DP&L's example assumes no load growth. OCXA contends 
that load growth in Ohio was recently estimated to average threequarters of a percent for 
2008-2025, and if such load growth were to be factored in, the compound effect would be 
drastically reduced. Therefore, OCEA recommends that the energy effiamcy baseline be 
defined as a rolling three-year average, responsive to actual changes in demand thyough 
2025. In like manner, OCEA objects to DP&L's alternative recommendation to eliminate 
the effects of the prior year m r g y  efficiency savings from the prim year forecasts. 

As noted below, the issue of the correct three-year baseline period also occurs in 
Chapter 40 under proposed Rule 4043CB). The issue is whether the period to be used in 
calculating the baseline should be 2006 through 2008 (the three yeam prior to January 1, 
2009), or a ''rolling average" under which the three years used to calculate the b e  period 
would change each year. Section 4928.66(A)(2)(a), Revised Code, provides: 

The baseline for energy savings under division (A)(l)(a) of this section shall 
be the average of the total kilowatt h o u r s  the electric distn'bution utility sold 
in the preceding three calendar years, and the basehe for a peak demand 
reduction under division (A)(l)(b) of this section shall be the average peak 
demand on the utility in the preceding three calendar years, except that the 
comxnission may reduce either baseline to adjust for new economic growth 
in the utility's certified territory, 



The Commission finds that the use of a “rolling average” is the most reasonable 
interpretation, consistent with the goals of SB 221, although an electric utility would not be 
precluded from requesting reasonable adjustments at the time it files its report.5 

DP&L asserts that the electric utilities who are members of PJM should use the peak 
demand set by PJM for billing purposes in determining the appropriate baseline. 
FirstEnergy also suggests that baseline for peak d d  reduction in Rule 39=04(B)(2) be 
defined as the average of the three coincident peaks from the hourly integrated peak 
demand corndent with the peak of the transmission owner‘s cantrol area peak from the 
past three calendar years. We note the statute specifies the w e  of the electric utilit)r’s peak 
demand, and we can find no statutory support for using a transmimion owner‘s control 
area peak demand. 

DP&L also objects to the second sentence of staff proposed Rule 3944@)(4), 
asserting that the exhaustion standard for am&dments to the baseline are unduly 
restrictive and inconsistent with Section 4928.66(A){lL)(b], Revised Code, which only 
quires that the Corulmission find that the dectric utility cannot reasonabfy achieve the 
benchmarks due to regulatory, economic, or technolo@cal reasons beyond the electric 
utility’s reasonable control. DP&L suggests the exhaustion standard would prove 
impossible for an electric utility to meet and limit the Commission’s flexibility to permit 
reasonable amendments consistent with the public inter&. As with Rule 39-04(A)(3), AEP 
and FirstEnergy object to the term ”considered” in Rule 39-04(B)(5), and assert that the 
reporting of all actions cansidered, in addition to those actually taken, would be 
u n n w s a r y ,  ambiguous, and unduly burdensome to deterxnine, track, and record. This 
issue is resolved by Rule 39-05(53, in which we have added the word “reasonable” to 
describe compliance options. 

With respect to R d e  39-04(B)(55)(a), we will dardy for Duke that reporting of 
rsustmer-sited or custorner-committed projects are to be included with those programs 
offered by the elech.ic utility. This issue is addressed in new Rule 39-05(C)(2)(a). An 
electric utility shall include in its program portfolio status report all reductions counted 
toward the benchmark, which result from energy efficiency improvements, demand 
response or demand reduction projects implemented by mercantile customers and 
committed to the electric utility. 

The Commissicm is aware of US. Environmental Protection Agency authority, congtessional proposals 
and international nogotiatim that muld lead to requirements that utilities significantly reduce & 
djoxide emissions. In the event surh requjrementa take effect, energy efficiency prograw will be among 
the most coet4fective compliance options. Any applidion for a b&e adjustment should take into 
consideratian potential long-term oost and compliance implications: 
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FirstEnergy requests that Rule 39-04(€3)(5)@) be clarified by adding that the 
measurements and verification k a y  include, but are not limited to, the methods listed" or 
that "each of the methods listed may be used, but not all are required." Duke also requests 
clarification on the requirements or compliance methodology to be used for Rule 39- 
04@)(5)(c), while DP&L and FirstEnergy suggest that this provision be deleted entirely, 
arguing that the U.S. Ertviromntal Rotettion Agency's (USEPA) portfolio manager 
database is designed to be wed as  a c0nsr;lmer tool rather than a nneasuremmts standard. 

The Commission has removed the specific directive concerning the USWA's 
portfolio manager database as inappropriate for inclusion in a f o r d  d e  at this time. 
However, we expect the electric utilities to explore participation in this initiativej and 
make recommendations to the Commission as to what would be required-for utilities to 
automate the process of enteriig customer data before 2010 as part of each program 
portfolio plan. 

FirstEnergy urges that the ten-year projection of projects to be included in the 
benchmark report in Rule 3944(I3){6) be shortened to a five-year reporting p d d ,  
updated annually, as being far more meaningful to better ensure foresight and apprise 
interested parties. AH? advocates deleting both the ten-year projedion of projects and the 
five-year action plan with budgets, as being unsupported by statutory authority, unduly 
burdensome, and of little actual value. OCEA disagrees with AEP in that the 
benchmarking reporting requirements integrate with the long-term forecast reports &"FR) 
and integrated resource plan (rrCp> requirements in Chapters 4901:5-1, 49015-3, and 
490155, and ensure that Ohio's electric utilities are taking the energy efficiency portfolio 
standard as serious as the planning for a major generation source, OCEA argues that it is 
not possible to accurately reflect growth in demand and need for new generation if 
reductions in demand are not concurrently accounted for. 

As noted above, the Commission has adopted a threeyear energy efficiency 
planning cycle with an opportunity for annual modifications under mw Rules 39-04(A), 
3945(C)(2)(c), and 39-06(B). In addition, compliance and integrating resource plan 
reviews will be done on an annual basis. We find these periods to be the most appropriate 
in balancing the need to establiah energy efficiency initiatives in Ohio with the burdens 
placed on all stakeholders. 

With respect to Rule 3944(B)(7), Duke and DP&L object to the inclusion of the 
"market valuation" provision in the electric utility's benchmark report assessment of 
demand reduction potential and energy efficiency resources. The utilities complain that 
such market valuations would be speculative, and Duke suggests that any market 
potential study should not be required more often than every five years. OCEA suggests 
that a market potential study can be co-funded by the distribution utilities to estimate the 
potential for demand response and energy efficiency, but need not be performed every 
year as it is rare for the market to change significantly from one year to the next. 
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As previously described, this section has been rqlaced by the planning process in 
Rule 39-03 to more clearly express the Commission‘s planning expectations. We have 
s p d f i d y  included a provision in Rule 3943(A) to allow utilities to collaborate and co- 
fund their assessments of potential energy efficiency and p e a k - d m d  reduction 
opportunities on a broader geographic basis than their service areas. 

AEP, DP&L and FirstEnergy suggest the addition of a new section in Rule 39- 
04(B)(8) to expressly allow the banking of over compliance with the energy efficiency ahd 
peak demand reduction targets to be used in future yews to meet benchmarks. The 
utilities argue that such a provision would encourage aggressive implementation, and 
eliminate any incentive for minimal compliance strategies. FirstEnergy also contends that 
a new provision should be added, stating that customer-cited initiatives that occurred 
before 2009 will count toward the energy efficiency and peak demand bm-h. OCEA 
urges that LIpgrlL’s proposed banking language should be rejected or modified because of 
the nature of peak demand reductions. OCEA argues that an electric utility can bank 
energy efficiency reductions (and demand redudions that come from an energy efficiency 
measure) but not nonenergy effiaency derived demand reductions because peak demand 
reductions that are intended to meet the threeyear average benchmark are specific ta a 
point in time (an electric utility’s annual peak how: or hours), 

We agree that banking of energy efficiency is appropriate to further the state’s 
policies and to meet state standards, and have included an express provision in new Rule 
05(E). W e  cannot agree, however, that such banking can be applied OK would further state 
goals with respect to p d d e m a n d  reductions. 

We note that Section 492$.66(A)(2)(a), Revised Code, states that the commission 
may reduce either baselie to adjust for new economic growth in the utility‘s service 
territory. We expect that any baseline adjustments made to account for economic growth 
t y p i d y  will be temporary, and will address circumstances in which unanticipated 
increases in the overall rate of growth have made full compliance infeasible. We also 
expect that any adjustments will account not only for positive economic growth, but also 
negative econozru‘s growth. This is clearly pertinent to the economic conditions that have 
developed since SB 221 went into effect. 

W e  do not anticipate approving electric utilities meeting their benchmarks on fhe 
basis of lower kwh sales owing to economic declines in their service territ6ries. Sections 
4928.66(A)(l)(a) and (b), Revised Code, require that electric utility energy efficiency 
programs and peak reduction programs are to be used to achieve the energy 
savings and demand reduction benchmarks, New Rule 39-05(€3) states that, to the extent 
approved by the Commission, normalization of the utility’s baselines for weather and for 
changes in numbers of customers, sales, and peak demand that are outside of the utility’s 
control shall be consistently applied from year to year. Thus, if an electric utility expects to 



08-888-EL-ORD -19- 

file for a reduction of its baseline in future years due to unanticipated economic growth, 
we believe it is appropriate for consistency sake to recognize any unanticipated negative 
economic growth in its service territory, and propose a corresponding negative reduction 
in its baseline. 

AEP objects to the second sentence of proposed Rule 39-04(C} as being an unlawful 
delegation to the Commission’s staff of the Commission’s responsibility to determine 
compliance with Section 4928,66(A)(1}r Revised Code, particularly if parties are deprilvcd 
of due process in the development of standards used to mmure statutory obligations. 
AEP recornends that the p r o p ~ ~ e d  rule adopt generally accepted industry standards, 
such as the 2001 International Performance Measwemmt and Verification Protocol 
(W) standards. At a minimum, AEP seeks Clarification that any staff-issued 
guidelines wil l  not be binding upon the Commission. DP&L also recommmds that the 
second sentence of proposed Rule 39-04{C) be modified to require that any guidelines for 
program measurement and verification be reviewed and approved by the Commission. 
FirstEnergy does not object to this provision so long as it is given suffiaent notice and time 
to comply with published guidelines. 

As previously discussed, the intent of these d e s  was not to delegate this 
Codssion’s policy decisions to our staff. ReviEd d e  39-04 establishes a separate 
review process for the three-year portfolio p l m  cycle, while new Rules 39-05 and 39- 
06 contain the annual compliance reporting requirements and review prollesses. With 
respect to measurement and verification guidelines, we anticipate the selection of an 
appropriate forum and process in the near hture, but in any event, we intend that such 
guidelines would be established with some form of Commission approval, 

The electric utilities also object to proposed Rule 39-04(C)(l) as reaching beyond any 
statutory authority, conflicting vvith the counting of mercantile customer programs under 
Section 4928.66(A)(2)(c), Revised Code, and being contrary to sound public policy by 
discouraging electric utility support for legidation, city-sponsored programs, or building 
code proposals aimed at enhancing energy effiaency. Duke: queries whether Commission- 
approved programs (such as replacement of incandescent with compact florewent 
lighting) will not count if hey occurred before the new ~tandards go into &e&. The 
utilities suggest that there is no reason to exclude past achievements, and contend that this 
provision would make the utilities subject to future penalties based upon future changes 
in federal standards. 

OCEA argues that electric utilities should not get credit for energy savings for 
customer-installed measures, appliances, or equipment that are mandated by law. OEC 
and OCEA assert that the intent of SB 221 is to spur investment in energy efficiency 
measures that would not otherwise be undertaken, They recommend that the savings for 
any measures implemented by the utilities or mercantile customers that exceed energy 
codes or other mandatory standards be counted for the reasonable lifetimes of the facilities 
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in question, but in no instance should credit be given to a measure that merely matches 
what the electric utility is otherwise required by law to do. 

We have changed the provision of proposed Rule 39-04(C)(l) which is now 
incorporated in new Rule 39-05(D) to prohibit only the counting of those measures that are 
subject to energy performance standards required by law, including those embodied in the 
Energy Independence and Security A d  of 2007. We see no reason to credit electric utilitia 
for benefits of measures that would have happened regardless of their efforts. Under the 
new rule, the replacement of incandescent lighting with compact florescent lighting 
program would count now, but not after such measures become required under the 
Energy Independence and Security Act of 2007 

FirstEnergy also proposes that a new provision be added to clarify that affiliated 
electric utilities may use a total Ohio benchmark, rather than Wig forced to comply with 
company-specific targets and reporting. We find no statutory support for this suggestion. 
The energy efficiency program requirements of Section 4928.66, Revised Code, expressly 
apply to elechie distribution utilities. We can find no provision that would allow the 
benchmarks to be met on a consolidated basis. 

49Ok1-39-05 Recovew mechanism: 

Before specifically addressing the comments on Rule 39-05, we note that this rule 
will be renumbered as Rule 39-07 in the attached rules. 

DP&L and PirstEnergy assert that there is no statutory authority for the 
condikning of program cost recovery under proposed Rule 39-05(A) upon the approval 
of the electric utility's long-term forecast and benchmark reports. The electric utilities also 
argue that the provision would create an unlawful regulatory structure that would require 
an electric utility to initiate programs to meet targets that will soon be in effect, but wodd 
delay any recover). to some future time or even disallow recovery if a benchmark report is 
disallowed or a target is narrowly missed. DP&L also argues that the proposed rule is 
invalid because it would diminish the decbic utility's right of recovery under Section 
4928.143@), Reviaed Code. 

UCEA objects to the proposed elimination of approval of the electric utility's long- 
term forecast and benchmark reports as a prerequisite of cost recovery. OCEA argues that 
the LWR review is the proper planning venue for resource plans, and recornmends that a 
comprehensive IRP be filed by all Ohio electric utilities every year. OCEA contends that 
cost recovery for new generation souroes or for long-term power purchase lcxlntracts 
identi€ied by utilities in their electricity security plans (ESP) should not be approved 
absent a dernanstration that such resources are least-cost and reasonable risk resources as 
determined in the LTFR process, and result in compliance with benchmarks under SB 221. 
Given the expedited nature of the various electric utility ESP cases, QCEA argues fhat 
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approval of those plans should nat commit Ohio ratepayers to long-term resource 
ac-itions without the benefit of review of an electric utility's €orecast and IRP 
requirements under Chapters 4901:5-1,4901:5-3, and 4901:5-5. 

New Rule 39-07(A) addresses these concerns by conditioning recovery upon 
approval of the electric utility's program portfolio plan under new Rule 39-04, rather than 
the LTFR and the benchmark report. We beJieve this resolution provides sufficient review 
to protect Ohio ratepayers while minimbhg the delay in recovery and thereby 
encouraging investment in energy efficiency and peakdemand reduction programs 
consistent with the intent of SB 221. Any such recovery will be subject to annual 
reconciliation under new Rule 39-07(A). 

New Rde 39-07(A) also clarifies that rate adjustment rnechmhm mUBt estabhhed 
pursuant applicable ratennaking statutes and procedures. In addition to traditional rate 
case proceedings, recovery could be provided through a revenue decoupling mechanism 
that aligns the electric utility's financial interests with helping their customers use energy 
more efficiently under Sections 4928.143(B)(2)(h) or 4928.66(D), Revised Code. TO the 
extent not otherwise authorized, an electric utility could seek recovery of peak demand 
reduction and energy effiaency program costs under Section 4905.31(E), Revised Code. 

FirstF,nergy contends that the term "potential" should be changed to "actual" with 
respect to the shared savings referenced in Rule 39-05(A). Firsthergy asserts that the 
amount of shared savings will be known, 60 that no potential amounts should be used for 
the calculation. We have modified our new Rule W(A) to eliminate the word "potential," 
but we also note the h g e  in the process under Chapter 49Ol:l-39 ehould result in 
recovery upon plan approval, subject to reconciliation in the Commission's verification of 
energy savings and peak demand reductions. 

The electric utilities also object to the wording of Rule 3945(A)(1), as creating an 
unnecessary potential for future litigation over the recovery of transrnisslon and 
distribution infraetructure investments that reduce h e  losses but that also enhance 
reliability. DP&L asserts that the proposed d e  is inconsistent with Section 
4928.143@)(2)(h), Revised Code, which dows an electric utility to request Single issue , 

ratemaking treatment far infrastructure improvements while expressly reqequiring the 
Commission to examine the reliability of the electric utility's distribution system in 
approving such request. FirstEnergy contends fhat recovery ehould not be dependent 
upon the purpose for which the investment: is made. DP&L suggests that the phrase "if 
such investments are found to reduce line losses" .be substituted for the proposed 
language: "limited to the portion of those investments that are attributable to energy 
efficiency purposes as oppowd to reliability or market purposes." 

OCEA disagrees with the electric utilities' proposed revision, and recommends that 
all transmission and distribution investments be recovered in a traditional distribution rate 
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case or, as permitted in Section 4928.143(8)(2)(R), Revised Code, under an infrastructure 
modernization plan, but t h t  recovery of those investments not appear in any energy 
efficiency rider or energy efficiency cost category. 

Revised Rule 39-07 must apply to both electric utilities with an ESP that authorizes 
single issue ratemaking for transmissian and distribution infrastructure improvaents 
under Section 4928.143(B)(2)(h), Revised Code, and to utilities whose rates have not been 
set pursuant to that provision. The Commission cannot by rule expand its statutory rate 
making authority. Thus, revised Rule 39-07(A)(1) clarifies that recovery for such 
infrastructure improvements as energy efficiency or demand reduction program costs 
&.odd be limited to invesstments that are attributable to and undertaken primarily for 
energy efficiency or demand reduction purposes. Nothing in this nile prohibits utilities 
from seeking recovery for additional transmission and distribution improvements 
pursuant to Section 4928.143(?3)(2)(h), Revised Code, or other applicable rate making 
statutes. 

With respect to Rule 39-05(A)(2), now being adopted as Rule 3947{A)(2), DP&L, 
requests clarification that only a partial exemption should be allowed for integrated 
mercantile customer programs, with such exemption being in proportion to the amount of 
their load saved in relation to the then-current annual energy efficiency and demand 
redudion target, DP&L asserts that a mercantile customer should not be allowed to avoid 
the entire energy efficiency program charge assessed by the electric utility each year 
through the implementation of a program which produces only minimal savings. 

The Commission believes that a partial exemption may be appropriate' where 
mercantile customer energy savings and peak demand reductions, as a percentage of the 
customer's baseline period energy use and peak demand, .are significantly below the 
utility's applicable energy efficiency and demand reduction requirments. We will review 
applications for exemption on a case-by-case basis. 

FirstEnergy proposes new sections to .this d e  to expressly state that cost recovery 
approved under this rule is not by-passable except under the mercantile customer 
exemption under the following rule, and that such cost recovery m y  be allocated across 
all customers of the utilities within the same holding company system. As a general rulef 
the Commission will consider this to be non-by-passable, but reserves the right to review 
this issue on a case-by-case basis. Moreover, we find no statutory authority for allocation 
of energy efficiency and denand reduction costs across affiliated operating companies. 

4901:1-39-06 Commitment for integration - bv mercantile customers 

Before specifically addressing the comnnents on Rule 39-06, we note that this d e  
will be renumbered as Rule 39138 in the attached rules. 
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DP&L contends that proposed Rule 39-06(A) should be modified to coordinate the 
benefits to a mercantile customer from participation in a P’JM or MISO demand reduction 
program with those available bough an electric utility’s demand response program. 
DP&L asserts that a mercantile customer, or supplier to it, should be able to obtain the 
benefit of payments from PJM for partiapation in a pTNx demand reduction program, or 
avoid paying a share of costs associated with the electric utility‘s demand reduction 
programs, but not both. DP&L also requests clarification on the verification of customer- 
provided impacts, and that an electric utility will not be penalized for any custom failure 
to meet program targets. In any event, DP&L asserts, my fimwial benefit to a customer 
should not exceed the product of the energy effiaency surcharge and the customer‘s 
baseline usage. 

W e  have required that mercantile customers enter into special arrangements 
wherein a l l  communicatiom, protocols, and consequences for noncompliance are 
identified. In our March 18, 2009 opinion in Case No. 08-9l?’-&SSO, the Comaion 
recently indicated that we will consider customer participation in PJM demand reduction 
programs as a separate matter, Pmding the outcome of that proceeding, we will consider 
participation in PJM demand reduction programs on a caee-bycase basb an application 
proposes to incorporate partidpation in PJM programs into the electric utility’s demand 
reduction programs. 

With respect to proposed Rule 3966, AEP contends that agreements with 
mercantile customers will be forward-looking in natwe and relate to future energy 
reductions and demand reductions assodated with customer-sited capabilities and 
resources. AEI? criticizes the proposed rule for assuming a retrospective accounting can be 
performed, while in most instances, AEP expects that only projected events and r d t s  
wi31 be available. As described above, the new reporting requirements recognize thr! 
forward-looking nature of future energy efficiency and peak-demand reductions and 
provide for reconciliation when actual impacts have b n  measured and verified. 

With respect to proposed Rule 39-06@), FirstEhergy advocates the adoption of a 
new energy efficiency credit rule which would create energy effiaency credits that c d d  
be used for compliance with energy efficiency benchmarks at any time over the life of the 
initiative or project, similar to the renewable energy credits proposed in Chapter 4901:14. 
FirstEhergy asserts that such a rule would enhance the process of tracking and reporting 
compliance under SB 221 energy efficiency requirements by way of standard r e p o m  
tools such as the PJM Generator Attribute Tracking System, and would ensure that energy 
efficiency efforts that go beyond the statutory requirements are not unnecessarily stranded 
in that year. 

While the Commission is open to the construct of enerrgy efficiency credits, we are 
unaware of any accreditation regime currently operating in Ohio. The energy efficiency 
rules adopted herein do not prevent or preclude the use of energy eEaemy credits and 
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should such a regime be created, we may reconsider FirstEnergy's suggestion.. In any 
event, the banking provisions in new Rule 39-05(E) should alleviate any concern about , 
achieving more energy savings than reqpired in any given year by allowing electric 
utilities to carry over savings in excess of the current benchmark to the future/following 
years. 

Additionally,.numerous clarifying language changes were suggested for proposed 
Rule 39-06, and many will be incorporated into the d e  we adopt as Rule 3948. We note, 
however, that some comments sought to extend the statutory provisions applicable to 
mercantile cusforners to residential or other customers, while others raise concerns that 
this Commission is attempting to expand om jurisdiction to include mercantile customers, 
The statutory provisions regarding commitment for integration are expresdy limited to 
mercantile customers and, while our jurisdiction rem focused on electric utilities, those 
mercantile customers who wish to avail themselves of the benefits of integration will need 
to cooperate with the electric utility and this Commission as set forth in this d e ,  and will 
thereby become sulrJect to certain compliance and verification p r d g s .  

OCEA argues that it wilt be impossible for the Commission to administer this 
regulation if: any mercantile customer project completed in my prior year is eligible. The 
purpose of Section 4928.66, Revised Code, is that utilities implement programs that 
achieve significant energy savings and demand reductions beyond what would have 
occurred in the absence of such programs. Revised Rule 39-O8@}(4)(d) clarifies that the 
ordinary turnover of mercantile customer equipment to equipment that is standard within 
the industry is not subject to incorporation in utility progrm. The revised Rule calculates 
mercantile customer savings and demand reductions based an the diffwence between. the 
customer's capabilities and the energy use or peak demand produced by including 
standard new equipment and practices used to perform the same functions. 

The Commission has clarified how mercantile customer energy savings and peak 
demand reductions will impact utility baselines. Revised Rule 3948(B)(4)(d) better reflects 
the language and purpose of the statute. Under the revised Rule, a reduction in energy 
use or demand, which is a negative quantity, is excluded m subtracted from the utility's 
basebe, Subtracting a negative number mathematically increases the utility's baselint! by 
the amount of the customer's reduction in energy use or dewand. The revised Rule avoids 
double counting the mercantile customer's energy savings or demand reduction, once to 
the extent the customer's lower usage is already reflected in the utility's baseline and again 
if the reduction is incorporated into the utility's program, It avoids overstating the impact 
of mercantile customer reductions and diluting the energy efficiency and peak demand 
reduction standards 

The first program portfolio filing is reqyired by January 1,2010. It must include the 
assessment of potential. This provides sufficient lead-time to develop the assessment of 
potential and to prioritize program that may comprise the inigal porzfolio such that the 
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least cost opportunities may be exploited first. We befieve that updating the portfc~lio of 
programs every three years strikes a balance between adjustments such as allowing 
programs to mature and'bear f i t  before considering their natural conclusion and 
planning for new programs on the one hand, and timely responsiveness on the other hand. 

The initial benchmark report is due within sixty days of the dective date of this 
rule. Given the process requirements, this should afford electric utilities emugh time to 
calculate the baselines and benchmarks, and also provide staff and interested parti- time 
to review these calculations prior to their use in any additional filings. Subsequent 
program portfolio status reports are required every April 15th for two reasons, First, it 
allows the eledric utilities time enough to gather, analyze, and present data and 
information on the programs' impacts and whether they are sufficient for the electric 
utility to be in compliance with benchmarks. Second, the timing of April 15th coincides 
with the filing o ~ ~ ,  andms. The L " R  and IRP both provjde context for considerhg 
the impacts of energy efficiency and peak demand reduction programs. It is also requined 
that baselines be set using forecast data and information. By filing them simultaneously, 
the transparency of setting the baselines is enhanced because all stakeholders can see the 
derivation and basis for calculating the baselines. 

Chapter: 490k1-40 Alternative Energy Portfolio Standard 

IS Power suggests that the Commission should incorporate within Chapter 4901:l- 
40 a competitive procurement requirement under which electric utilities procuring 
alternative energy resources must employ a Commission-designed or approved request- 
for-proposal (RFP) process, designed to plainly show all market pattiupants that the 
process is fair. LS Power suggests that, at a minimum, an electric utility ahodd not be 
allowed to demonstrate that the cost cap under Section 4928.64(C)(3), Revised Code, has 
been exceeded, or that the electric utility is prevented by force majeure from complying 
with the renewable mandate under Section 4928.64(C)(4), Revised Code, without evidence 
of conditions throughout the entire renewable resource market and that such a showing 
cannot be made without the electric utility having employed an effective, Cornmission- 
designed RFT process. 

me Commission would note that 4M)6(A)(I) requires electric utilities or electric 
services companies seeking a force majeure determination to demonstrate that thq have 
pursued all reasonable compliance options, including specifidly REC soliutation~. In 
addition, both 4047(A)(2) and (B8)(2) require that electric utilities or electric services 
companies pursue all  reasonable compliance options prior to seeking relief under the cost 
cap provisions. 
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490k1-40-01 Definitions 

"26- 

The Competitive Suppliers suggest that the definition for "biologically derived 
methane gas" be amended to add the phrase "including but not iimited to municipally 
owned landfdb" immediately after "landfill methane gas." The prqosed revSon creates 
a redundancy and is, therefore, not required. 

In its comments, Vertus suggests a list of feedstock materials be included under the 
definition of ''biomass energy" but also seeks to exclude agricultural and tree crops. 
OCEA and the Wind Advocates alsK, support the exdusicm of forest and agricultural crops 
from the definition, and urge that the exclusion extend to forest and agricultural crop 
residues or by-products derived from federal lands or land that was not cleared pfior to 
enactment of SI3 221. In reply comtnenb, AMP-Ohio, DP&L, the Farm Bureau, and New 
Generation disagree with these proposed exdlusions. Duke suggests that ''biomass 
energy" should include clean demolition and construction material. 

We note that Section 4928,01(A)(35), Revised Code, lists biomass energy as a type of 
renewable energy reaource but doea not speuf idy  define the tern. The C o d s i o n  
believes that it is important to include energy craps as potential sources in the definition of 
biomass energy. ]Excluding a & d ~ d  or tree crops from the definition of biomass 
energy, as Vertus suggests would prdude the use of cellulosic biomass feed stocks under 
research and development today, such as fast growing varieties of tree and agricultural 
crops under regular harvest for conversion to bioenergy. Biomass energy crops may 
include trees, shrubs, and grasses that have environmental and land-use benefits including 

of mar@ agricultural and reclaimed land, potentially lower energy and production 
inputs, and carbon sequestration. 

With regard to wood biomass resources, the Commission believes the definition of 
biomass should include waste atreams, S U C ~  as wood and paper manufacturing waste, 
urban wood and tree residues, forestry residues from continuing forest managmat and 
harvest operatiom, or other land clearing. However, the Commission also conditions the 
use of forest resources upon sustainable forest management operatiom. Rule 40-04(E) 
introduces a certification process in which specific resources or technologies, including 
consideration of fuel or feedstock as applicable, will be evaluated. As indicated by 40- 
04(E)(2), such process would include the potential for interested persons to intervene and 
request a hearing. 

The Competitive Suppliers suggest that the definition of "clean eoal technology" be 
revised as follows: 

"Clean mal technofogy" means a carbon-based product that is chemically 
altered before combustion to demonstrate a reduction, as expressed in ash, in 
emissions of nitrous oxide, mercury, arsenic, chlorine, sulfur dioxide, or 
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sulfur trioxide in accordance with American society of testing and materials 
standard D1757A or a reduction in metal oxide emissions in accordance with 
standard D5142 of that society, or clean coal technology that include the 
design capability to control or prevent the emission of carbon dioxide, which 
design capability the cornmission shall adopt by rule and shall be based 
economically feasible best available technology or, in the absence of a 
determined best available technology, shall be of the highest level of 
economically feasible design capability for which there exists generally 
accepted scientific opinion. 

OCEA requests that the Commission adopt the definition of a clean coal facility that 
is used in Tllhais. OCEA notes that "clean cod technology" as defined in Section 
4928.01(A)(X)(c), Revised Code, expressly authokes the Commission to adopt specific 
design capabilities based on economically feasible best available technology or generally 
accepted scientific opinion. OCEA criticizes proposed Rule 40-Ol(F) far merely defining 
"clean coal technology" in the same manner a~ the statute, which could allow a proposed 
project to designate itself as a clean coal technology based upon a statement of its design 
capability without having removed a single pollutant from the air. To correct this 
deficiency, OCEA recommends that proposed Rule 4043@} should be revised to include 
specific design capability standards. 

The Conkission recognizes its statutory authority to adopt BP&C design 
capabilities for clean coal technologies under Section 49B.O1(A)(3Q)(c), Revised Code. We 
beIieve, however, that the dehitions and processes contained in 40-01(F), #-04@) and 41- 
03(C) provide adequate guidance to meet these statutory requirements.. 

Duke suggests that the term "co-firing" in proposed Rule $O-Ol(G) s h d d  be 
broadly construed to include the use of alternative fuels where a cost benefit a d y &  
demonstrates long-term benefits for consumers, OCEA recornencis that thR proposed 
rule be revised to parallel the Cornmission's proposed qualification on the use of biomass 
energy as a quaIifying renewable energy resource in pmposed Rule W(A)(6) .  The Wind 
Advocates suggests that the fuel source should dictate what portion of the output should 
qualify as advanced or renewable. We generally agree, as fuel inputs should be measured 
by estimated energy content rather than volume or some other mewwe. We are, 
therefore, adding additional language to this definition to clarify that the mount of 
electricity output from a co-firing facility that will qualify as a renewable energy resou~ce 
will be determined by the proportion of energy input from a renewable energy resource. 

r )  

Duke asserts that the definition of "deliverable into this state" should include 
facilities within the PJM and MISO trammission organizations so long as the elerbric utility 
or provider can demonsfrate an available transmission path. FirstFmrgy and the 
Competitive Suppliers urge that the PJM and Mlso areas be included without 
qualification. DP&L argues that, since both p3M and MIS0 require a study to be 
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performed prior to the interconnection of any generation source they operate, the 
Commission can assume that output from a new generation facility is deliverable 
throughout PJkl or MISO subject only to emergencies or congestion pricing. DP&L also 
contends that the term be expanded to apply to both electricity and a renewable energy 
certificate (REC) as defined later in this rule. In addition, DP&L suggests that, for facilities 
outside Ohio, in contiguous states, and in PJM's or h/LISO's footprint, the demonstration 
should focus on a ptential transmission contract path rather than a physical path since 
electricity flows along the path of least resistance, whereas purchase power contracts 
regularly assume a "contract path" that is counter to the physical flow of electrons. In any 
event, the demonstration should only require the possibility of a trmmissiQn contract 
path, not actual executed contracts. DP&L maintains that this expanded definition will 
promote the least-cost and most efficient options for purchasing renewable power, and is 
cornistent with the reality of how RECs are bought, sold, and retired. 

While some comments urge this Commission to expand the definition of 
"deliverable into this state" to include any generation originating within the PJM or MlSO 
transmission systems, we believe a demonstratidn of delivery via a power flow study 
and/or deliverability study should be necessary, although not to the extent of requiring 
signed contracts. With that clarification, w e  do not find any need to revise proposed Rule 
N-Ql(I). 

Several comments were made regarding the definition of "distributed peration" 
in Rule 4aol(L,). SOm of these proposals focus a n  the location in the electric system and 
ownership of the generator, while others reference types of generation equipment. Taking 
into consideration these comments, the Commission has clarified the definition of 
"distributed generation," to reflect that it is generation located on-site whether owned by 
the customer or a third party. In addition, we believe it may be helpful to clarify our views 
on ownership of my MCs in dktuibuted generation applications. It is the Common's 
belief that RECs should belong to the owner of the equipment that produces the electricity 
underlying the RECs, unless there is contractual language that dictates otherwise. 
Therefore, in a net metering scenario, a resident owning and employing a qualified 
resource would ret& any claim to the associated MCs unless ownerahip was otherwkie 
established in a contract, Such RECs cannot automatically be claimed by the electric 
utility. 

With regard to Rule 4eol(MJ, AEP, FirstJ3ergy and Duke object to the proposed 
definition of "double counting" as lacking statutory authority, and they suggest there is no 
rationale for prohibiting a single resource, such as a solar panel, from being used for bath 
energy efficiency and renewable energy requirments. They maintain that energy savings 
should be able to be counted toward both the 25 percent alternative energy mandate as 
w d  as the 22 percent energy efficiency mandate. Firsthergy argues that these statutory 
goals are not mutually exclusive, but that, if more requirements can be satisfied with less 
investment, such practice should be encouraged, not discouraged. 
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DP&L agrees that a prohibition should exist to prevent double counting of the Banne 
resource by two different entities, but seeks clarification that such a prohibition would rtot 
extend to the use of a resource to c~mply with multiple requirements imposed by two 
different governmental entities, such as similar state and federal requirements. DP&L also 
requests clarification regarding the references to product offerings and marketing d a h s ,  
asserting that if an electric utility buys a REC and is compensated though a green energy 
tariff, the costs would not also be recoverable through a rider to recover SB 221 compliance 
costs. 

With respect to staff's proposed definition of "double counting" of energy efficiency 
and demand-side management efforts towards the requirements of both Sections 4928.64 
and 4928.66, Revised Code, the Commission does not believe that it is appropriate to 
recognize the specific benefits of these activities under both requirements sixnultaneously. 
Similarly, in a volmtary green pricing program under whit31 an electric utility is fully 
compensated by its tariff rate, RECs which are acquired for such program s h d d  not also 
qualify toward compliance with the alternative energy portfolio standards'in slection 
4928.64, Revised Code. We have also clarified that it is not permissible to count renewable 
generation if the REC associated with that generation can be transferred and used for a 
different purpose. However, in the event that a national portfolio standard is enacted, it is 
not our intent to require an additional layer of compliance above any potential national 
renewable or advanced energy standard. 

As proposed, "fully aggregated" would mean that "the renewable energy crdt  
shall. retain all of its attributes, including h s e  pertaining to air emissions, and that 
specific attributes are not separated from the renewable energy credit and sold 
individually." DP&L suggests that the term !'environmental" be inserted before 
"attributes" in both instances, to clarify that a REG may be purchased separately from the 
energy output, but that a single renewable megawatt-hour 0 cannot be separated 
into multiple compliance aedits (such as SOz RECs, NOx RECs, carbon RECs, etc.). 

FirstEnergy opposes the proposed definition. It argues that, to be consistent with 
other states, a REC should be a separate attribute from energy, capacity, and ancillary 
services, and any other current or future attn'bute associated with the MwIl of renewable 
energy that resulted in the REC's creation. 

The Competitive Suppliers suggest that a new definition for "green attributes" be 
added to describe the benefits of renewable gemation. That proposed definition 
provides, in part, that "green attributes" mean any and all credits, benefits, emissions 
reductions, offsets, and allowances, howsoever entitled, attributable to the electric 
generation facility and its displacement of conventional energy generation/p'rduction. 
"hey propose that "fully aggregated" be modi€ied to mean that the REC will retain all of 
its green attributes. 
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The definition we are adopting in this proceeding in Rule 40-01(T) clarifies that 
enviromentd attributes may not be unbundled from the REc and sold individually, 
although the credit may be unbundled from the electricity with which the REC was 
originally associated. 

Staff defined "renewable energy credit" in Rule 404l@D) to mean the M y  
aggregated atl~ibutes associated with one-kegawatt hour of electricity generated by a 
renewable energy resource. FirstEnergy proposes an alternative d a t i o n  it believes to be 
clearer and more flwiile: "'Renewable energy credit' represents one megawatt hour of 
renewable energy generation, whether self-generated, purchased along with the 
commodity, or separately through a tradable instrument." 

Although SB 221 does not specifically address the unbundling of RECs, Section 
4928.65, Revised Code, does indicate that RECs can be used for compliance. The 
Commission believes that the unbundling of R E G  from the associated electricity is 
consistent with the legislation and should result in lower costs of compliance. 
Accordingly, we wiU add language to clarify the definitions of "fully aggregated" and 
"renewable energy credit" in this rule. 

Duke suggests that the dewtion of "wind energy'' ss.lould be revised to include 
energy storage such as compressom that store compressed air for daytime energy 
production or peaking purposes. As discussed in 40-04(A) below, the Commission 
acknowledges the potential benefits of energy storage systems, but we do not believe that 
energy storage, by itself, automatically constitutes a renewable energy resource, without 
qualification 

The Competitive Suppliers suggest that a new definition for "mud report" be 
added to denote the detailed information required to be filed by the electric utilities 
pursuant to Section 4905.14, Revised Code, and by electric service p r d d a s  under Section 
4928.06, Revised Cade. While the rules adopted in this order provide for a number of new 
or expanded reports, we do not believe any reference to the annual reports filed pursuant 
to Section 4905.14, Revised Code, need be included in this chapter. 

4901:140-03 Keauirements 

DP&L suggests amending proposed Rule 4O-C)3(A) to clarify that it is not to be read 
as conflicting with the definition of "deliverable into this state" in Rule 4M)l(I), above. 
DP&L also suggests that the phrase ''including solar energy resources" in Rule 40- 
03(A)(Z)(a) be deleted to clarify that SB 221 does not require half of al l  soh  energy 
resources to be from Ohio facilities. Further, DP&L contends that Rule 40-03(A)(3) is in 
potential conflict tyith Section 4928.143(B)(Z)(c), Revised Code, which provides for a. nm- 
by-passable charge for any type of generation resource that meets certain criteria and is 
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found to be needed pursuant to an integrated resource plan. DP&L suggests m o m  
I this paragraph to identify this statutory exception. 

Duke suggests that this provision should be amended to specify that only energy 
costs incurred by the electric utility in complying with the alternative energy portrfolio 
standard are avoidable by a choice customer. Duke asserts that an unavoidable capacity 
charge is necessary to meet the Ohio mandates, and that utilities will not hv-t in 
significant renewable capacity additions without an unavoidable capacity charge such as 
expressly provided under Sections 4928.143(B)(2)@) and (c), Revised Code. 

The rule we are adopting in this order will be modified to reflect some of the 
suggested changes to harmonize the definition of "deliverable into this state" in Rule 40- 
010) with this provjsion. 

As with proposed Rule 39-04, the issue of whether a "rolling average"' should be 
used to compute the fhree-year base period was also raised by the utilities for proposed 
Rde 40-0303). The issue is whether the baseline period should be 2006 though 2008 (the 
three years prior to January 1,2009, or a "rolling average" under which the three years 
used to calculate the base period would change each year. The utilities argue that the use 
of a rolling average would result in a compounding effect that would, over time, d e  the 
targets impossible to achieve. In the alternative, DP&L suggests that the Colmission 
could use a rolling three-year period, but make adjustments to eliminate the compounding 
effect. In addition, DP&L asserts that electric utilities who are members of F'JM should use 
the peak demand set by PJM for billing purposes in determining the appropriate baseline. 

As noted above, the Commission believes that the most reasonable interpretation of 
SB 221 requires a "rolling average" to be used, although an electric utility is not precluded 
from requesting reasonable adjustments at the time it files its report. 

FirstEnergy contends that the proposed Rule 40-03(8) unfairly spreads h e  
responsibility for compliance to companies that have been operating in the state where 
significant shopping has occurred. It further contends that Rule #-03(B) fails to address 
the situation where suppliers default or move out of state. FirstEnergy suggests several 
changes to Rule 40-03(B). The Commission finds Firsthergy's proposed changes would 
add a level of complexity that it has not shown to be necessary or required by the statute.. 

Several comments object to the provision that excused new competitive providers 
from complying with the portfolio standard requirements in their first year of service 
because new providers would not have any sales history d u h g  the applicable baseline 
period. The Competitive Suppliers argue that this provision would greatly disadvantage 
those suppliers currently operating in Ohio, and suggest that theh prior sales be 
"grandfathered" by only counting sales on a prospedve basis, to effectively level the 
playing field with new entrants. 
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The Commission recognizes that this proposed provision may represent an unfair 
advantage for a new provider. Therefore, we have revised the rule to requirt? a new 
competitive provider to project sales for their first year. The projection will be used as the 
baseline calculation during its initial year of operation in the state. 

With regard to proposed Rule 40-03(C), Duke contends that the 1 5 - y ~  planning 
horizon is not practical and should be reduced to five years. FirstEnergy asserts btAhere 
is no statutory basis fox this provision beyond an annual fdmg for review of compliance 
with the most recent applicable benchmark under Section 4928.64, Revised Code. Duke 
suggests that the plan should also be incorporated into an existing farecast or resource 
plan process ta avoid duplicat.ion of reporting requirements. FirstEnergy argues that such 
a long-term filing poses a significant burden for little apparent value, and contencle that 
information regarding an elecrtric seM- cwnpany‘s supply portfolio is confidential and 
should not be made public. 

The Competitive Suppliers also complain that the proposed 15-year plan is not a 
pra~cal  requirement for electric sewices companies, since they typically enter into short- 
term contracts and are unable to predict with any meaningful degree of certainty what 
their customer load Will. be beyond the following year. They suggest a one-year planning 
period would better reflect the business model for these providers. 

l%e Competitive suppliers also suggest that new subsections D hough E: be added 
to Rule 40-03 to detail a one-year8planning and a n n d  compliance report filing for elec&ic 
services companies that would be afforded confidential treatment for a three-year period 
Without any requirements of motion or entry under Rule 4901-1-24, O.A.C. 

Numerous mments on paragraph (C) of proposed Rule 40-03 have led us to 
d m f y  that the plan will be formally docketed and to adopt a shorter ten-year planning 
horizon. These changes are more consistent with the proposed IN? requirements, with an 
expectation that efforts under both sections will be closely coordinated, The Commission 
d60 acknowleciges, in response to several comments, that the contents of the plan are 
nonbinding, Compliance with the alternative energy portfolio standard requirements is 
expected to be dynamic, and therefore a forward-looking compliance plan is expected to 
be revisited and updated as new information becomes available. The plan contents were 
also revised to gather more targeted information to be used, in parf, for the development 
of the annual reports that the Commission is required to provide to the General Assembly 
under Section 492$.64(D)(l), Revised Code. 

4901:1-40-64 Oualified resources. 

Proposed Rule 40-04(A) identifies qualified resources for meeting renewable merg~ 
resource benchmarks. Duke contends that the term “biomsss energy” and its 
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measurements should always include biologically derived methane gas, with or without 
co-firing, to be consistent with Sedan 4928.01(A)(35), Revised Code. 

FirstEnergy asserts that this provision contains limitations in conflict with express 
language of the statute under Section 4928.01(A)(35), Revised Code, which defines a 
"renewable energy resource" to include a "storage facility that will promote the better 
utiGtion of a renewable energy resource that primarily generates off peak." FirstEhergy 
argues that wind is clearly a renewable resource that primarily generates off peak, and 
since a storage facility has the unique capability to move generation in time from off-peak 
to on-peak, such storage clearly provides for better and more effective renewable energy 
utilization. FhtErtergy contends that such a storage facility'will promote the better 
utilization of a renewable energy resource that primarily generates off peak by allowing 
control of a facility which would otherwise be an undependable source, by e h c i n g  the 
value to customers and the resource owner in delivery power to the marketplaoe at 
optimal times, and thereby encouraging further investment in and development of Wind 
resources. 

Although the Commission acknowledges the potential benefits of energy storage 
systems, we do not believe that energy storage, by itself, automatically comtitutes a 
renewable energy resource without qualification. The Commission also deems it 
appropriate to modify Rule 40.04(A) to clarify that solid waste energy must go beyond 
trash-burning and to eliminate limitations on biomass energy and fuel cells as qualifying 
resources. 

OECA recommends a modification to Rule 40-04@3)(1) to clarify that m y  
modification to an electric generation facility will qualify only if the facilities total annual 
carbon dioxide emissions do not increase. We agree that Section 4928.01(A)(X)(a), 
Revised Code, pennits generator modifications to qualify only if the increase in output is 
achieved without additional carbon dioxide emissions. We have revised the rule to ensure 
that this requirement is met. 

Several comments seek clarification to determine if the Commission intends to 
recognize incremental or total generation from certain facilities under Rule 4O-od(B). We 
find this concept adds value in some instances, and we have added language to indicate 
when an incremental benefit would be recognized. 

Proposed Rule 4M)4(C) lists the mercantile customer-sited resources that m y  be 
qualified resources for meeting electric utilities' annual renewable energy resource 
benchmarks or advanced energy resource benchmarks. The Competitive Suppliers 
contend that this provision should be expanded to allow new or existing mercantile 
customer-sited resources to count toward meeting renewable and advanced energy 
benchmarks for electric service providers, as well as electric distribution utilities. They 
argue that the staff- proposed rule would put them at a competitive and financial 
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disadvantage, and that there is ILO reason to preclude electric service providers from 
counting these resources toward their beszchtnark. We find that the Competitive 
Suppliers’ suggestion is not supported by the statute. Section 4928,64(A)(l), Revised Code, 
Emits the ability of mercantile customers to commit advanced energy resources or 
renewable energy resources ”into the electric distuiblsh’on utility’s demand-respame, 
energy efficiency, or peak demand reduction programs.. .”. [emphasis added] 

The Competitive Suppliers also assert that biologically derived methane gas ahodd 
be included as a qualified resource under Rule 4&M(C), We note that biologidy derived 
methane gas is expressly listed as a qualified renewable remurce, under Sedion 
4928.01(A)(35), Revised Code, and is, therefore, a qualified renewable resowee d e r  Rule 
40-01@). Further, the definition of ’Wiomass energy“ in M-Ol(E) includes language 
pertaining to biologically-derived methane gas. 

Several electric utilities object to the prohibition against doublecounting in the 
proposed rule as being without statutory basis or reasonable basis. They cantend that a 
single resource, such as a solar panel, shouId count toward bath the 22 p a m t  energy 
savings mandate by the year 2025 under Section 4928.66, Revised Code, and the 25 percent 
alternative energy resource rndate by the year 20B under Section 4928.64(A)(l), Revised 
Code. They note that Section 4928.64, Revised Code, expressly states that advanced 
energy resources include energy efficiency, while the statutory definition of “advance 
energy resource’f under Section 4928.01(34)(g}, Revised Code, specifidly indudes DSM 
and energy efficiency reaources. Therefore, they argue, Staff‘s proposed rule must be 
revised to permit energy effiamcy program results to be counted toward both the 
d t m t i v e  energy benchmarks as well as the energy efficiency benchmarks. 

As noted in our discussion of Rule 40-01(M) above, the Commission believes this 
rule appropriately prohibits the doublecountkg of single resource towad compliance 
with the requirements of both Sections 4928.64 and 4928.66, Revised Code. Howeverf in 
the event that a national portfolio standard is enacted, it is not our intent to require an 
additional layer of compliance above any potential national renewable or advanced energy 
standard. 

Proposed Rule .aO-aa(D) provides that an electric utility or electric services company 
may also use RECs to satidy aU or part of a mewable energy resource benchmark. Duke 
suggests €hat the proposed rule would allow an electric utility to acquire RECs from other 
parts of the country, but requests clarification whether the use of such REG be 
conditioned upon a demonstration that the energy from the generation source creating the 
purchased RECs is capable of being deliverred into the state of Ohio. We believe the most 
appropriate interpretation consistent with SB 221 is to require that the use of RECs be 
limited to those associated with electricity originating in Ohio, or deliverable into this 
state, as defined in Rule Ol(I), 
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Multiple comments addressed the life of a REC (i.e,, the length of time that a mc 
can be banked), with several different inkrpretatiom of the language in W o n  4928.65, 
Revised Code, being offered. The Commission believes that Rule 40-04@)(3) is consistent 
with the foregoing statutory provision. RECs retained by the original perator have art 
unlimited life, while purchased or acquired R E S  will have a life of five years from the 
date of initial purchase or acquisition. 

We are also adding clarification that only REG generated after the effective date of 
SB 221 will be permitted for use towards compliance. The Commission does not believe it 
is reasonable to utilize RECs generated prior to July 31,2008, for compliance purposes, and 
has added language to this effect in Rule 4&04(D)(6). 

49Ok1-40-05 Annual compliance reviews 

We have substantially changed the review procedures in this rule to more cloely 
reflect the mud review of compliance process adopted in Chapter 39. 

4901:140-06 Force majeure 

We again note LS Power’s suggestion to incorporate a competitive procurement 
requirement which would require an electric utility to demonstrate that it had employed 
an effective, approved, and transparent RFP process as a condition precedent for any 
determination that a cost cap was exceeded under Section 4928,64(C)(3), Revised Code, or 
that the electric utility is entitled to force majeure relief under Section 4912,8.64((3(4), 
Revised Code. As mentioned previously, 4046(A)(1) requires electric utilities or electric 
services companies seeking a force majeure determination to demonstrate that they have 
pursued all reasonable compliance options, including specifically REC soliutations. In. 
addition, both #-07{A)(2) and (B)(;?) require that electric utilities or dedric services 
companies pursue all reasonable compliance options prior to seeking relief under the cost 
cap provisions. 

No substantive changes were deemed necessary to this rule, and it will be adopted 
as proposed. 

The electric utilities contend that proposed Rule 40-07 fails to conform to the 
statutory language of Section 4928.64(C)(3), Revised Code, which provides: 

An electric distribution utility or an electric services company need 
not comply with a benchmark under division (B)(l) or (2) of this 
section to the extent that its reasonably expected cost of that 
compliance exceeds its reasonably expected cost of o w  _. 
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producing or 
more. 

cquiring the requisite electricity by three per cent or 

The electric utilities argue that proposed Rules 40-07(A) and (B) set up two separate 
caps for advanced and renewable benchmarks, respectively, r a t k  than providing a single 
cap. They contend this effectively raises the statutory cap from three to six percent. 

The Commission believes that the proposed rule regardmg benchmarks is the most 
reasonable interpretation of Sedion 4928.64, Revised Code, consistent with the goals of SB 
221. We note that the statutory language quoted above expressly provides that 
compliance is waived under "division (B)(l) (2)" which indicates that there are two 
separate caps which must be applied. 

FirstEnergy also objects to the proposed rule's use of the electric utility's 
''reasonably expected generation rate" rather than the statutory language of "reasonably 
expeded cost of otherwise producing or acquiring the requisite electricity" to determine 
the cap, 

The Competitive Suppliers contend that it would be difficult for an electric services 
company to comply with this provision as proposed by staff. They note that other states 
use publicly available information to determine whether an electric services company hm 
exceeded the cost cap for renewable energy, and that New Jersey has proposed to use data 
collected by the EIA of the US. Department of Energy under Form ETA-826, which 
provides a 12-manth average retail price of electricity to ultimate customers in aU sectors 
md is specified by state. "he Competitive Suppliers suggest that the EIA-826 data would 
be an appropriate bash for determining whether competitive suppliers have reached a cost 
cap in meeting the benchmarks since the prices paid by customers of CRES providers vary 
on a customer-by-customer basis. They also assert that costs incurred by an eledric 
services company in meeting its benchmark obligation is highly semitive competitive 
information which should be protected from public disclosure for a threeyear period in 
order to prevent competitive harm. The issues raised by the Competitive Suppliers will 
initially be addressed on a case-by-case should any Competitive Suppliers request a 
determination from the Cornmission regeuding'its cost of compliancce. Rule 4047(A)(1) 
and (BXI) indicate that an electric utility or electric services company maintains the 
burden of proof for substantiating a claim under the mst cap provision of the rule. 

Duke argues that proposed Rule 4ba7(C) should indude capaaty as part of the 
renewable compliance costs, and suggests that the cost for renewable energy (and capaaty 
if applidble) be compared to the wholde  market cost of traditiunal energy (and capacity 
if applicable) based upon an average price of the portfolio held by the electric utility or 
electric service company. Duke asserts that the price of renewable energy may fare better 
in such comparison than the price of renewable capacity, which is significantly more than 
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three percent in excess of the price of traditional capacity, and that distinct treatment of 
energy and capacity will encourage additional investment in renewable resources. 

We note that the cost of compliance with benchmarks under this d o n  will reflect 
the market value ot: a REC. The m k e t  value of a lRlEC reflects the unbundled 
enviromnmtal attributes of a renewable resource, not the value of energy and capacity. 
We therefore reject Duke's suggestion. 

FirstEnergy states that proposed Rule 40-#7(C) is inconsistent with SI3 221 since it 
implies that the three percent cost cap is calculated by comparing the electric utility's total 
generation rate with alternative energy resource expenditures, to the total gerteratim rate 
without alternative energy resource expenditures. FirstEnergy contends that 4d67(C) 
conflicts with the clear statutory w a g e  of Section 4928.64(C)(3), Revised Code, which 
uses the phrase "cost of otherwise producing or acquixing the requisite electricity" 
(emphasis added). FirstEnagy argues that the w e  of &e phrase clearly indicates that the 
three percent cost should measure the difference in costs on the specific generation 
required to meet the benchmark, not between the total generation with and without 
alternative energy resources. 

OCEA contends that Fh&ergy'6 position lacks a statutory ba& and appears to 
trigger the cost cap prematurely so that utilities need not invest in dtmative energy 
technologies. K E A  argues that the cost cap is to protect ratepayers from sigmficant 
increases in their electric bills and the fairest way to do that is to assess the cost to 
ratepayers overall rather than isolating "specific generation" associated with meeting a 
benchmark. 

"he Commission agrees that the function of the cost cap is to protect consumas 
from significant increases in their electric bills. It should be calculated based on a 
comparison of generation costs to meet the total conauxner electricity requirements. Given 
that different types of generation will be dispatched differently and have different impat% 
on electricity prices, any attempt to base the cap on a comparison of the ''difference in 
costs" of specific types of generation would be inherently arbitrary. 

After reviewing the comments of the parties, we find that the most appropriate 
interpretation of the statute provides for two separate three percent cost caps, one for 
renewable energy resources and one for advanced energy resources. As the first 
benchmark for advanced energy does not appear mtil the end of 2024, there would wily 
be the cap for renewable energy resources, including solar, for the immediate future. In 
addition, the word "may" in this paragraph and Rule 07(D) will be h g e d  to "shall" to 
eliminate uncertainty as to how the cost caps would be implemernted. 

Proposed Rule 40-07(D) provides that any costs included in an unavoidable 
surcharge for construction or enviromatal expenditures of generation resources may be 
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excluded from consideration as a cost of compliance under the ternxi of the alternative 
energy portfolio standard. OCEA and AWEA both read the proposed d e  as suggesting 
that certain environmental costs covered by Section 4928.143, Revised Code, would be 
excluded from the calculation of the expected generation rate exclusive of any reasonable 
compliance costs associated with the portfolio standard requirements. They argue that 
such an approach, when applying the percentage cap, would reduce the dollar inaement 
available for compliance activities. We are adding language to clarify our intent that costs 
for which a non-bypassable surchargr! have been approved should be included in the 
calculation of the expected generation rate. However, these casts would not be mmidered 
a cost of compliance with Section 4928.61, Revised Code, and would not, therefore, 
exhaust any portion of a three percent cap. 

P r a p o d  Rule 4o-w(E) provides that compliance with each benchmark shall be 
achieved up to the point that the three percent increment would be readted. FirstEnergy 
objects to the use of the phrase “up to the point” in the proposed d e ,  as being in conflict 
with the statutory language in Section 4928.64(C)(3}, Revised Code, which states that the 
electric utility “need not comply” with the benchmarks if the cap is reached. FirstEnergy 
asserts that there is no legislative conternplation of an ”up to” standard for the cost cap 
and the: Commission has no power to modify the application of the statute. As OCEa 
points out, Fhs@hergy failed to consider all of Section 4928.64(C)(3), Revised Code. The 
statute provides that compliance is not required ”to the extent“ that costs exceed the three 
percent cap. 

Pirsthergy claims that proposed Rule 4047(F), which would require compliance in 
a future year by an amount of my undercompliance in a previous year due to the three 
percent cost cap, exceeds the Commission’s statutory authority 4 should be deleted. 
DP&L contends that it is error to ‘condude that there is undwcornpliance in such 
circumstance became the electric utility M y  complied with the statutory requirement. 
AEP also reconmended deleting the proposed paragraph because it has the effect of 
overriding the cap protection specifically adopted by the General Assembly. The 
Commission believes that the proposed provision is not required to be included in this 
rule, but we are reserving the right to impose such a “catch-up” requirement on a case-by- 
casebasis. . 
4901:1-40-08 Compliance navments 

Duke contends that the escalation provision to be applied to forfeitures for 
noncompliance with renewable energy bendhmarks under the proposed Rule 40- 
OS(A)(li)(b) is not expressly provided in SB 221, and should be deleted. Firsthergy 
suggests that if the Commission were to increase compliance payments under proposed 
Rule 08(3)(a), due process requires that the electric utili9 or electric services company 
should be given sufficient notice before such action is taken. 
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Contrary to Duke's assertion, the Commission's authority to jncrease the amount of 
a compliance payment is specified In W o n  4928,64(C)(2)@), Revised Code. We do, 
however, note that this Commission intends that reasonable notice would be given in th,e 
event that such an i n m e  becames appropriate. 

Chapter 49Ol:2-41 Greenhouse Gas Reporting I and Carbon Dioxide Control PI&& 

In addition to the modifications discussed below, a new Rule 40-02 will be added to 
speclfV the chapter's purpose and scope, consistent with the Cornmission's rulemaking 
practice, as discussed above. 

4901:1-4141 Definitions 

In it comments, Duke suggests that &e official title for "The Climate Registry" in 
Rule 41-01(C) be used in this chapter, but mtes that the USEPA may establish its own 
mandatory reparting program, and recommends that the proposed d e  be modified to 
accommodate reporting changes, if appropriate, 

While we acknowledge M e ' s  concern, we believe Ohio should move forward 
with this initiative and will revisit this issue at such time as a national reporting program 
becomes viable. 

In response to comments from various stakeholders including the electric utilities, 
municipalities, consumer and envirmentaf advocates, and private sector interests, we 
have modified staffs proposed definition of "electric generating facility" in Rule 41-01(D) 
to exclude plants of less thm 50 MW in capacity. 

49OlA-41-02 Greenhouse gas reporting - and carbon dioxide control xhnning 

As noted above, this rule is being renumbd as Rule 41-03 due to the . .  addition of a 
new purpose and scope rule consistent with the other chapters. 

FirstEnergy asserts fhat the proposed rule exceeds the Commission's jurisdiction 
and statutory authority, and is inconsistent with W o n  4928.68, Revised Code, which 
provides: 

To the extent permitted by federal law, the public utilities commission 
shall adopt rules establishing greenhouse gas emission reporting 
requirements, including partidpa&m in the climate registry, and 
carbon dioxide control planning requirements for each eiectric 
generating facility that is located in this state, is o m e d  or operated by cz 
public utility that is subject to the mlyl iGsion's jurisdiction, and emits 



08-888-EL-ORD -40- 

greenhouse gases, including facilities in operation on the effective 
date of this sedion. (emphasis added). 

FirstEnergy argues that since its operating companies no longer own any generating 
facilities, the reporting requirements under the proposed rules wodd fall to FirstEnergy’s 
unregulated affiliate, which now owns the plants. FisstEnergy contends that, since these 
facilities are no longer owned or operated by a public utility that is subject to the 
commission’s jurisdiction, the reporting requirements would not apply. 

Firsthergy also suggests that The C h t e  Registry‘s general reporting protocol 
requires further public participation and workshops prior to requiring membership, to 
help stakeholders better understand reporting requirements and provide a more useful 
end product. FirstEnergy notes that, if the intent is to ob& greenhouse gas inventories, 
such data is currently available from the USEPA and the proposed reporting would be 
redundant and potentially inconsistent, In fact, FirstEnergy asserts, the Ohio EPA does 
not plan to reqwe reporting to The Climate Registry. 

DP&L suggests that further investigation is needed regarding fees and costs 
associated with The Climate Registry tracking and reporting requirements, and requests 
that staff convene a series of technical workshops or other proceedings to develop 
appropriate parameters for carbon dioxide control planning. In particular, DP&L suggests 
that a reasonably comprehensive study for controlling COZ emissions at existing power 
plants could be jointly funded by the electric utilities and provide the basis for 
development of additional requirements. 

As noted above, the Commission acknowledges the various concern raised in the 
comments, but we believe we must begin to address carbon dioxide control planning 
under SB 221. While there may be issues associated with The Climate Registry tracking 
and reporting requirements, we believe that compliance with this chapter will not prove to 
be unduly burdensome. Huwwer, the parties should now have had sufficient time to 
explore the implications of membership in The Climate Registry, and can raise any 
problems on rehearing, Furthemare, we may revisit this issue if a ~ t i ~ n a l  reporting 
program becomes a viable option or mandatory requirement. 

DF&L contends that the use of the term ”enviromental control plan” in proposed 
Rule 41-02(8) (which is new Rule 4143(B)) is overbroad since the statutory b&is is a single 
sentence in SB 221 calling for greenhouse gas reporting and carbon dioxide control 
planning requixements. We disagree with DP&L and believe that OUT adopted Rule 41- 
03(B) is consistent with the statute. Accordingly, the Commission rejects DP&L’s 
proposed modification. 

With respect to controlling emissions of carbon dioxide within the parameters of 
economically feasible best technology included in proposed Rule 41-02(C) {which is now 
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Rule 41-03(C)), Firsthergy contends that there are no cost effective, commercially 
demonstrated or available control technologies. DP&L also objects to proposed Rule 41- 
OZ(C) as being an excessively broad and ill-defined inandate, which would require 
truckloads of emissions data, engineering schematics, and studies. DP&L also contends 
that the use of the phrase "economically feasible best technology" would require cost 
estimates for each technology. DP&L urges the Commission not to implement proposed 
Rules 41-02(B) or (C) at this time, but to instead convene technical conferences to better 
define the information to be developed and filed. 

Comments on this new chapter from the electric utilities and municipalities 
questioned the rules' intent to indude facilities, which they deem to be outside the scope 
of the law. Questions were raised by several parties about the definition and inclusion of 
the term "person" as too broad in its application as well as the designated recipient of the 
information sought by the rule. The CoZIBumer and environmental advocates requested 
inclusion of alternative technologies and harmony with other commission rules. 

After review, the Commission finds that, in general, in yielding a rule that is in the 
best interest of Ohio and its citizens, it cannot accept the arguments raised. As the 
advocates correctly point out, if only those under the Commission's t r a d i t i d  direct 
jurisdiction are subject to greenhouse gas reporting requirements, such a narrow 
interpretation would exempt so many entities frcim the monitoring and reporting 
requirements as to essentially render the d e  meaningless. In addition, a broader 
interpretation is consistent with, and necessary for, the Commission's oversight of IRP 
planning and the advanced energy portfolio standards, as mandated in SB 221. 

We do recognize, however, the validity of the stakeholder arguments for a 
jurisdictional threshold on the size for reporting facilities. Therefore, an exemption for 
generating facilities of less than 50 MN in capacity was added to the adopted rule to 
reflect the corresponding megawatt level used in the Ohio Power Siting statute. In 
addition, the reference to ' f ~ p e  1 (direct) gretmhouse gas emissions" was m o v e d  at the 
suggestion of The Climate Registry. 

LONG-TERM FORECAST CHAPTERS 

As noted previously, the Commission's forecast rules are being modified to restore 
the IlU? requirements under Chapter 4901:55 in response to SB 221, and to restore the 
general gas and electric forecasting chapters so as to not impact, through this proceeding, 
the gas and natural gas companies, except for the correction of twcr 0.A.C. references 
contained in existing Rules 49015-1-01(G) and 4901:53-01@3), O.A.C. Therefore, our 
modifications focus on those required by SB 221. 

I 
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Chapter 49015-1 Lona-Term Forecast Reports 

49Ok5-1-01 Definitions. 

changes to staff's proposed modificatiom to Rule 4901:!5-11016 consist of corrections 
to rule and statutory references, and the elimination. the phrase in the s e m d  section of the 
"substantial change" definition. Much of the discussion from the mmments focused on 
this definition because a "substantial change" briggered an electric utility'~ obligation to 
file a resource plan with its LTEiR. AB discussed below, we are now convinced that each 
electric utility should include a resource plan with its annual LTpa in order for this 
Commission to make informed decisions dependent upon the status of Ohio's energy 
industries and markxts. 

While the ESI? or the market-based option are the two methods established by SB 
221 for the Commission to set generation rates, the LTFR will be the tool uaed by the 
Commission to assess the reasonableness of the demand and supply forecasts based on 
anticipated population and economic growth in the state in accordance with Section 
4935.04&F)(5), Revised Code. The forecast review process and the rate setting process are 
two independent regdatory functions of the Cornmission. The b m r  assesses the need 
for the state of Ohio pursuant to Sections 4935.04(E)(2)(a) and (b), Revised Code, and the 
latter determines the rates pursuant to Section 4928.142 or 4928.143, Revised Code, 

Section 4935.04(C)(1), Revised Code, requires the LTFR to contain a year-by-year 
ten-year forecast of annual energy demand, peak load, reserves, and a general description 
of the resource plan to meet demand. This statute does not distinguish between electric 
utilities that have their rates set pursuant to Section 4928.142, Revised Code, and those that 
have their rates set pursuant to Section 4928.143, Revised Code. As long as the electric 
utility that is filing an LTFR owns a major electric utility facility or fknishes electricity 
directly to more than 15,000 customers in Ohio, it shall be required to include a resource 
p h  in its annual LTFR, 

IHJ-Ohio suggests that the definition for a "person'' under proposed Rule l-Ol(G) 
and the purpose and scope section under proposed Rule 1-02(B) be modified to explicitly 
state that the LTFX reporting rulRs should not apply to customer~merators. We believe 
such a change is unnecessary in proposed Rule 141(G), which is now Rule l-Ol('J}. There 
is no requirement to file an L"FR so long as a customer-generator does not own a high 
voltage line or furnish electricity to more than 15,000 customers. We note, however, that 
the customer-generator will be subjed to Power Siting Board jurisdiction if the customer's 
generating unit exceeds 50 M W .  Additionally, the issue raised regarding Rule 1-02(B) is 

Similar to Chapters 4901:1-39,4901:1-40, and 4901:1-41, the Commission will refer to the spe&c rules 
contained in Chapters 4901;5-1,49015-3,490153, and 490157 by their last three numbers instead of the 
full code section being discussed in each subsection of the order (see supra nl). 
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moot with the elimination of the entire proposed new rule, which will be replaced with 
existing Rule 1-02. 

490k5-1-03 Long-term forecast report-reauiremenfrr 

OCEA recommends that a resource plan be included with all annual forecast 
reports, and we will adopt this suggestion Although the proposed rules did not have an 
annual requirement, we believe that it is essential that each electric utility file an IRP with 
its annual forecast report in order for this Commission to develop an accurate view of 
Ohio's energy industries and markets, particularly in light of the efficienry and alternative 
energy requirements imposed by SB 221. "he burden on Ohio utilites of filing annual 
resource plans, must be baland against the need for timely review and adjustment to 
changes in haw Ohioans produce and use, or do not use, energy. If the ultimate goals of 
SB 221 are achieved, an electric utility's application for new generation will no long= 
represent the only substantial change in resources which should trigger an evdmticm of 
changed conditions. 

We also note the concern raised by COSE that the duty bo file a LTFR not be 
imposed on electricity aggregators. Since the aggregation groups do not directly supply 
power to their members, but only purchase power on W f  of customers, aggregators 
have not been required to file forecaet reports in the past and no change in the application 
of this rule has been suggested or mandated by modifications to the rulea in ~ 

proceeding. 

Furthermore, as described previously, with the restoration of existing Rule 1-02, we 
have removed Rules 1-03(19) through {C) as they are now redundant. 

Chapter 4901:5-3 Filing and Fees for Long-Term - Forecast R e p a  

As discussed above, new Rules 3-01 and 3-02, which were proposed as additions to 
the existing chapter are being eliminated in order to restore existing Chapter 490153 with 
regard to provisions that affect gas and ~ t u r a l  gas companies. 

Chapter 49Ok5-5 Electric Utility Forecaat Reports 

As noted above, Chapter 4901:55 is being modified to restore the former d e s  
regarding IRPs and filing requiwmehts, in response to SB 221, which is now Rule 5-06. 
The chapter is also being modified to incorporate a new second rule containing a 
statement of purpose and scope. 

4901:5-5-01 Definitions 

K E A  suggests that the definition of "demd-side management" in prop& Rde 
5-01(F) should refer to progrm delivered by or sponsored by the electric utility and paid 
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for through customer rates. They contend that the prqmsed definition could be read to 
include the impact of customer-initiated programs, the impact of which may be d i . scwsd  
and evaluated by the electric ufility, but which have a &€erait purpose or impact 
compared to those over which the electric utility has control. We do not believe this 
distinction is necessary and will declined to adopt this modification at this h e .  

FirstEnergy suggests deleting the second sentence of the defjnition of "energy-price 
rehtiomhips" in proposed Rule 5-01(?$ because the electric utilities may not know what 
causes a customer to switch to a CREE provider, and customers could move load from on- 
peak to off-peak without switching to a W S .  We agree and h v e  made this change in the 
rule adopted by this order. 

Numerous changes to staff's proposed modifications for this rule were suggested in 
the comments, and many are included for adoption in this rule. The term "system 
capability" will be relabeled as "available system capability," while the definitions for 
"demand" and "person'' will be deleted as unnecasary for the purpose of this chapter. 
Other changes were made to clarify the terms "energy-price relationships," 'load," and 
"TTC (Total Transfer Capacity))'' to create a stand-alone definition for "load shape," and to 
add a definition for "price responsive demand.'' 

4W1:5-5-02 Forecast Report Reauirements for Electric Utilities And Transnu ' d o n  
Owners 

As noted above, the current Rule 5-02 will be renumbered as Rule 5-03 to 
accommodate the addition of a new purpo8e and Scope d e .  After review of the 
comments submitted in this proceeding, we find that no substantive changes proposed are 
desired or necessary. Despite electric utility comments that staff proposed Rule 5- 
02(C)(2)(b) is burdensome and u n n e c e s v  jn requiring a discussion of the impacts of new 
legislation or regulations, this Commission believes the required discussion is important to 
the acnuacy of the forecast reports, to identify changes that may affect the forecast going 
forward. In addition, to the extent that energy policy deliberations are ongoing, 
information from the reporting person regarding potential irnpad-s may aid the 
Commission, and other parties, in those deliberations. 

hkreover, the Commission has added a provision to new Rde 543(C)(4) that, to 
the extent possible, requires the long-term forecast report to specify a demand fundion 
that captures the impact of price responsive demand. The Commission believes that this 
provision will be essential to assessing resowce requirements as advanced metering and 
time-differmtiated pricing are implemented under SB 221. 



4901:5-5-03 Forecasts for electric transmission owners 

As noted above, the current Rule 5-03 will be renumbered as Rule 5-04. Changes to 
the rule, as proposed by staff, were identified in paragraph 03)(4) to reflect that 
transmission owners &auld provide an analysis, either developed by them or for them, of 
the capability of their system to receive and deliver pomr, despite the electric utilities' 
assertions that the transmission information requested is not mhtained by the 
companies. However, this information directly relates to the electric utilities' operations 
and can easily be retrieved from their respective RTOs. This provision can also apply 
directly to RTOs, which are doing business in Ohio, and thus, are subject to repoMg 
requirements for Ohio-based assets. The same is true of holding company subsidiaries 
which "own" transmission facilities. 

With respect to the issue of confidential information raised by AEP, we believe the 
use of redacted public copies and/or protective orders under adsting Rule 4901-1-24, 
O.A.C., should prove sufficient to resolve the dieclosure concern of the electric utilities, 
customers, and parties. 

490k5-5-04 Enerm and Demand Forecasts for Electric Utilities. 

As noted above, the current Rule 04, will be renumbered a~ Rule 05. OCEA 
suggests that the proposed rule incorrectly assumes a single energy and demand fomcast. 
K E A  contends that the report and resource plan should identify a range of demand 
forecasts and the assumptions for econometric and end-use variables that would be 
considered in the range of outcomes that complement the long-term fbrecasts of demand 
and consumption during the term of the plan. AH? and FirstEnergy object to this proposd 
as burdensome and not required for compliance with SB 221 mandates. AEP objects to 
OCM's proposal to specify geographically-targeted DSM and disfxiited generation 
factors to the exclusion of other factors. We agree with AEP and wiU not adopt OCEA's 
suggestion for this d e ;  however, we reject AEP and FirstEnergy's argument that the rule 
is burdemome and unnecessary. 

490135-5-05 Resource nlans for electric distribution utilities. 

As  noted above, staff-proposed Rule H 5 ,  which will be renumbered as Rule 5-06, 
essentially restores the old IRP rule as the necessary planning and evduation tool to 
implement the new energy efficiency, peak demand response, and alternative enerfn 
requirements mandated by SB 221. Much of the discussion in the comments regarding 
staff's proposed rule centered on OCXA's suggestion to require that each electric utiliv 
include a resource plan as part of its annual forecast report. We find it unnecessary to 
address these arguments given the extensive revvrite and new pIanning provisions being 
adopted in Chapter 4901;l-39, and our decision to require an annual IRP filing irrespective 
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of whether the electric utility intends to seek recovery for a new or existing generation 
h&ty in an ESP. 

As stated previously, we will adopt OCEXs suggestion to require an mud IRP 
filing a6 a necessary tool for this Commission to assess the reasonableness of fie demand 
and supply forecasts based on anticipated population and economic growth in the state in 
accordance Wth Section 4935.04(F)(5), Revised Code. Section 4935.04(C)(l), Revised Code, 
requires the LTFR to contain a year-by-year, ten-year forecast of annual mergy demand, 
peak load, reserves, and a general description of the resource plan to meet demand, but 
does not distinguush between an electric utility whose rates are set under the market-based 
option of Sedion 4928.142, Revised Code, versus an electric utility whose rates are set in 
an ESP pursuant to Section 4928.143, Revised Code. So long as fhe electric utility that is 
filing an LTFR owns a major elechic utility facility or M e s  electricity directly to more 
than 15,000 customers in Ohio, it shall be required to include a resource plan in its annual 
LTFR. 

Nunnerous minor changes to staff's proposed rule were suggested in the comments, 
and many are reflected in our adoption of new Rule 566. As previously noted, we are 
mindful of the timing and coordination of the various filing requirements and proceedings 
imposed by Chapter 49013-39 and the forecast rules, and advise the electric utilities and 
sta.keholders to work with staff in the development of practical and realistic timelines in 
accomplishing the goals of SB 221. Where practical and appropriate, electric utilities 
should seek to base their forecast filinp under this chapter and their plarpdng filings 
under Chapter 4901:l-39 on comparable data and assumptiom. 

Given thr! timing of the current rules process, the Commission will not require h t  
the April 15,2009 forecast filing include an integrated resource plan. The €irst integrated 
resourae plan will be filed with the April 15,2010 forecast reports. In the event, however, 
that an EDU should file for an allowance under the provisions of Section 4928.143, Revised 
Code, before April 15,2010, the EDU will be required to file an amended 2009 forecast 
report which will include an integrated resource plan, in advance of their ESP filing. 

CONCLUSION 

After reviewing staff's proposal and the cnmmenta filed in this proceeding, the 
Commission will adopt new Chapters 4901:l-39, 490k1-40, and 4901:1-41 a8 attached to 
this order. Further, the Commission will rescind the existing electric forecast rules 
contained in Chapter 49015-5, O.A.C., and adopt the new chapters attached to this order. 
The rules to be adopted by this Commission and Med for review by JCARR, ahowing only 
the new or current rule as modified herein, are attached to this order for filing in this 
docket but, as in prior rules proceedings, will not be included in the hard-cclpy 
distribution of this order. Instead, access to the rules is available on the Commission's 
website at www.puco.ohio.aov/puco/rules/ by clicking on the link titled 
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"Implementation of S.B. 221 - Green Rules: Proposed Rules for Energy Effidencv & 
Alternative Enerw _ -  Portfolio Standard, and Modifications to Forecast Rules" or by 
searching for this opinian and order in the Commission's Docketing Information System 
under Case No. 08-888. Mernbers of the public without internet access may request a 
paper copy by contaefhg the Commission's Docketing Division at (614) 466-4095. 

It is, therefore, 

ORDERED, "hat the attached rules are hereby adopted. It is, Whiz, 

ORDERED, That existing Chapter 4901:5-5, O.A.C., be rescinded. It is, furlha, 

ORIIERIED, That attached new Chapters 4901:l-39, 4901:1-40, 4901:141, 4901:5-1, 
49015-3, and 49015-5, O.A.C., be filed with the Joint Chnmittee on Agency Rule Review, 
the Secretary of State, and the tegislative !&mice Commission in accordance with 
divisions @) and (E) of Section 111.15, Revised Code. It is, further, 

OmERED, That the final rules be effective on the earliest day permitted by law. 
Unless otherwise ordered by the Commission, the review date for Chapters 4901:1-39, 
4901:14, and 4901:1-41 shall be May 31,2014. It is, further, 

ODERED, That a copy of this entry, without the attachmenb, be served upm all 
parties filing comments in this docket, all electric, gas, and natural gas companies, electric 
transmission owners, and all interested persons of record. 
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*** DRAFT - NOT FO 
490 I : 1-39-01 Defioitims. 

/A) "Achievobk potea&iai" rnems the reduction in energv usage or peak demand that 
would likelv result ham the lexprxted ad option bv homes and bu sinesses of the most 
efficient, cost-effective rneames, given effmtive DrowaIxL desim. takhe: hto 
account remaiainP: bamm to customer admtion of those measures. Barriers mav 
include market. financial. uolitical. reeulatorv. or attitudinal barriers, or the lack of 
commerciaI1v avdfable - maduct. "Achievable notentid" is a subset of "eumomk 
potential ," 

(B1 "Anticioated savings" ineans the reduction in enerm usage or Deak demand that wil l  
in the umiw from contractual commitments for momm participation made 

reporting ueriod. which measLms in such ~rogrms we scheduled for Installmon ip 
the submuent rcoorting wrhds.. 

. .  

I 

IC, "Energv baseline" means the average tW kilowatt-hours of distribution service sou 
to retail customers o f the electric utilitv in the meceding three caleudax Y ears as 

division (AM2Ma) of section 4928.66 of the Revised Code. The total kifowatt-hours 
sold shall eclusll the total kilowatt-hours delivered bv the electric utilitv. 

rmrted in the electric utilitv's most recent lOXlet-&%Ill fW€?C& CeDOe. RUI'SUalfi tQ 

(D) "Enernv benchmark means the annual level of enerm wvinps - that an electric utilitv 
must achieve as movided in division (AYIMa) of section 4928.66 of the lQ&& 
Q&& 

(E) "Canitill stock" means all devices, equipment, and DCOC~SS~S that use or convert 
enerm. 

IF? "Commissim" means the public utilities commission of Ohia 

[[ M o I' in ted t 
satisfies the total resource cost test. 

(H) "Demand response" mans  a change in customer behavior or n change in customer- 
owed or omrated aqsets that affects the demand for electricity as a mid& of w j ~  
signals or other incentives. 

"Economic mtenthl" means the reduction in enerev usage or weak demand that would 
t Nicient commerciallv a v w  result if dl  homes and businesses adocrted the mos 

casi-effective measuw. Eco-tent isi is  a subse t of the "te&&@ptenQ,& ' W  

iJ, "Enerw efficiencv" m a s  rdttcina the consum& 'on of ene rgy while mainfahiw or 
imurovincr the end-use customer's existiw level of functionalitv. or while 
inaintainine or hmovine - the utilitv system functionalitv. 
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! 

I 

! 

w w  
the Revised Code. 

jL1 "Iadepenitent D ~ C O ~ M I ~ ~  evaluator" means the D a n  or firm hired bv the electric utility 
at the direction of the commission staff to m e m e  and verifv the mrw savinB 
mLndlor electric Witv Deak -demand reduction resultin? from each ;IppToved mmaw 
and ta conduct a m a  am process evaluation of each apumved pmmm. Su& 
person shall work at the sole direction of the cornmission s a  

Market transfornation" means a las ti= structural or behavioral change in thg 
marketdace that increases customer adoption of energv efficiency or -0eak redtidon 
measures that wiil be sustained &r m y  momam u romo tine such behavior cease% 

"Measure" rntfatls any ohaterial. device. ttchnoloev. omrational nractice, or 
educational TXOEKIIII - that makes it possible to deliver a cornparable level and a- 
of end-uS2 energv service while usinQ less energy or less 'tv than would 
ocherwise be r e  

(0, "Nonenergv benefit3" mean societal benefits that do not affect the calculation d 
promm c ost-effectiveness tlursmnt to th e tatal resou~%e cost test j&ud  in^ but not 
limited to benefits of low-income customer sart iciuation in utility ~ r w ~ a  mi 
reductions in meenhotise gas - emissions. renulated air emissions. water coarsumrrtjon. 
natural resource depletion to the extent the benefit of such reduc tiom are N) t fllllv 
reflected in cost savins: enhanced svstem reliabilitv: or advancement of amv other 
state oolicv enumerated in section 4928.02 of thc Revised Cocle. 

@'l "Peak-demand baseline" means the average peak demand on the electdc utilitv's 
wstem in the ~rece&p - three calendar vears os remed in the electric utility's most 
recent long-term - forecast remrt. aursuant to division (AY2WaI of s e c m . 6 6  of 
the Revised Code. 

(01 "Peak-demand benchmark" means the reduction in d - d e m a n d  an electric utilitv's 
svstem must achieve as Drovided in division (AMlMbl of section 4928.66 of & 
Revise- 

[R) "Person" shall have the meaning - set forth in division IAM24) of section 4928.01 of 
the Revised Code. 

(SI "Proarm" mems 8 shale offeriaa of one or measures m v  i d e d t o C 6 m .  
For examle. a weathgga * t i o n m x m m  av include insulation replacement. weathex 
strimine. md window reolacement meastves, 

(13 "Mercantile customer" has tk meaning set forth io di vision (AM19) of s&4 
4928.01 of the R e v M  Code 
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(u) "Staff" means the staff or authorized mresentative of the public utilities 

commission. 

[VI "Technical wtentid" means the reduction in enwp usape ot Deak de mand 
would result if 811 h~mti~i and businesses adon ted the most efficient 113p;asures, 
regardless of cost. 

T"h1 resource cost test" mtxm an malvsis to determine if, for an investment 
eiierw efficiencv or peak-demand redtiction measure or pmpm on a life-cmlg 
bJp&J&J resent value of the avoided SUDD~V costs for the mflods of load reductirm, 
valued at mardmt cost, are Preater than th e mesent value of the monetary costs of 
the demand-side measure or program borne bv both the electric utili& a d  the 
particitxmts. D -1us the increase in suwlv costs for any periods of increased load 

casts are *#e resulting duectlv h m  the rneas we M amwam &g&n. SUDQIV 
costs of supalvine, enerav _ -  and/or c&tv that are avoided by the investment, 
includinrt neneratioa tmnsmissioa, and distribution to customers. D d  -si& 

costs include. but are not 1 imited to. the costs far eauiDma 
installation owration and mintwunce. removal of realaced equipanent. a@ 
p r o m  administration, net of any residual bef i ts  and avoided exuer~~es such 8s 
the cornuwElble costs for devices that would otherwise have been bstalled. th e 
salvage value of removed eauiarnent;,an d anv tax credits, 

- 

jX) "Verified savinprs" means an mud reduction of energy u s n e  or -peak demand 
an enerav efficiencv or Deak -demand red- pmpmm dire& mew wed or 
calculated using reawnable statistical a d o r  e n & ~ b .  methods cmcsism wi& 
tlI?MOVed IIE a s u m  t and verification guidelines. 
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490'1 : 1-39-02 Per~ose and SCORe. 

. .  JA) Pursirant to division (A)( l)(a) of section 4928.66 of the Revised Code, bemwng- in 
2009, each electric utditv is reauirecl lo imdement aerm efficiencv ~romams. 
Such mogl'ans. at a minimum, &id1 achieve established statutorv benchmarks for 
etierpy efficiency. Additionally, pursuant to division (AMl)(b) of serx.imi 4928.66 of 
the Revised Code, beginning in 2009, each electric utilitv is required to imulement 
peak-demand reduct ion DropIcams designed to achieve established statutory 
benchniixks for peak-demand reduction The ~urrxl se of this chawr is to establish 
irulcs for the irnDfementation of electric rltility promms that wiU encwage 
iimovalion and market access for cost-effective energlv efficiencv and peak-demand 
reduction. achieve the stat-iltory benchmark for peak-demand recluction, meet or 

e~iciencv. and Drovide for the! 
Wicimtion of stake1iolda.s in develo.cvin9 enerw efficiency and tzeak-demand 
reduction programs for the benefit of the state of Ohio. 

(B') The commission may, u u ~ n  an au~lication or a motion filed by a ~artv.  waive any 
requirement of this chaprer, other than a reaujrement mandated bv stahlte. for ~aod 
caitse show& 
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490 1 : 1-39-03 prmamr, iannine read rementia 

{A} Assessment of potential. Prior to p m  sing its commehensive aerm eficiencv 
’ utilitv shall con- ;an 

tioa of 
peak-demand reduction m o m  po rtfolio plan. an e l m  

enerm efficiencv and demand-response m w m  w i t h  ia certified temtm, w h a  
will be included in the electric ulility’s promam portfolio fi1h ~WSUW to rule 

ate with 4901:1-39-04 of the Administrative Code. An electric utfitv mav Coldabor 
other electric uti]& . , ~  t as- sme on a br 

diuaae;reaite results on the basis of each electric utility’s certified taritorV. SU& 
assessment shell include. but not be limited to. the followhg; 

assessment of mtm tial enerav savin= and Deakdemand redU&On fram. adOD 

georpraphk basis than its certified terrimv. How ever. such an msef6smnt must al$Q 

(1 ) halvsis of tezhnical wtential, Each electric utilitv shall survey and characterh 
the enerm-usiw capital stock lacat& within its d k d  t e n i t ~ r ~  d attanti& 
its actuat and woioiected merev us e and aeak demawi. Baseiclumn th0 smey 
and characterization the electric utilitv shalt conduct an analysis of the technical 
potential for aerm efficiencv and pe &-demand reduction obtainable iiuq 
gp~&&&temate measures. 

j2) Analysis of economic Dotentid. For each alternate measure identified in its 
psessment of technical potential, the electric utiiitv shall conduct zgt a, wssmcnt 
of cost-effectivesss u sine the total resource cost test. 

13) Anolvsis of achievable mtential. For each alternate measure identified in i& 

an anrtlvsis of achievable wtentiaI, Such analvsis shall consid# the ability of 
the arorsam h i m  to overcome barriers LO curjfomer adoution. iwludim. but 
not limited to, a ~ ~ m r i a e  b undlina of rneasur~ci. 

;~comhq analvsis of emn I c t r i  utili s 

‘butes 14) For each measure considered. the eltctric utilitv shalt describe all  attn 
tid . .  4 relev sessin 

ssvrags or e&-demand reduction. cost and ~ Q ~ ~ I ~ R J E V  benefits, 

l l  WroPrrams for inclusion in its prom am 
portfolio ~lan ,  m electric irtiljtv shall nmsider the followhg cnt erja: 

/11 Relative cost-effect ivenesg 

c21 Benefit to a11 members of a customer class. sncludinrr nantwticimts. 

(3) Potential for broad Darticioation within the taweted customer class, 

(41 Likelv n&pl’ ltude of aggregat e enerpv savings or d - d e m a n  d reduction, 
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~3 Nonenerm benefits. 

17) Relative advantages or disadvantwes of enerav ef frciencv and peak-- 
reduction uromms for the ~nstruction of new facilities. 1~~1a~ement of 1k%bhq 
cmital stock. OK retrof ittine! ex is tin^ crrpital stock. 

($1 Potential to interne the prowsed m- WI 'th similar m o m s  offered by 
other utilities. if such intetzration oduces the most ccrst-effdve result and is 
in the public interest. 

191 The deafee to which a nroRIBm bundlw measwes so as to avoid lost 
-ties to attain enerev savinm or Peak re ductions that would not be rn t- 
effective or would be less cost-effective if installed individually. 

(11, The demee to which the ~romam s u c c e a  lv ad&g+ses market ban im or 
market failures, 

. .  /12, The degree to which the ummm leverages ktxowledae pained fcom exlsturg 
program successes and failures, 

1'13) The dearee to which the ~raisrarra t ~ o  motes marke t transformatioG 

l 0  Proinisincr measures no t selected. Ea ch electric utility shall identifv meas UreS 
considered but not found to be cost-effective or achievable but show momhe foy 

tiaL and 
fiiture dedoymnt . The electric utility shall identifv wtential actions that it cmla 
undertake to irnwove the measure's t- uote@,&& e c o d c  Doten 
achievable mtential to enhance the 1 ikelw that the measure would become cost- 
effective and reasonabiv achievable. 

m) The electric titi- tc, or consult with other utilities. rem 
and municiml novemmmM oman izatioiis, nonmofit ormnizations, businesses. and 
other stakeholders to develop t l l y ) m s  meetulg! * the reauirements of this chanter. 
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490 1 : 1 -39-04 Program ~ortfotio plan and firing m u  i r e m e  

LA) Each electric utilitv shdJ design and ~rrmo Seacam i-ehmsive energy efficiency and 

gvmlrme innovation and market access for cost-effect ive energy efficiencv and 

benchmarks for r>eak-demmd reduct ion. and meet or exceed the ststutoq 
benchmarks for energy efficiencv. An electric utilitv's first I)roerram Do doli0 o b  

2010. Each electric utili@ shall file an uadrated prwram ~ortfo lio plan bv Arsril 15, 
2013, and by the fifteenth of Ami1 every third veat thereafteC. unless atherwise 
directed by the commission. 

peakdemand reduction mcmm ixmf olio, including: a range of ms!r m s  thai 

peak-demand reduction for dl c u s m ~  classes. which will achieve the sta tutary 

filed ~ursumt  to this rule, shall be fded with S U D D O ~ ~ ~ ~  restimonv ~rior to J a n W  1, - _  

1 9  rtfolio dan is cost-effective 

be cost-effectim However. an w c  utilitv may include a o mgtam - within its 
-run - Dortfolio plan that is not costeffective when that mamm rrrovides 
substantial nimenerm benefits. 

on a portfolio basis. In 9;eneral. each p r o p  m proposed within a m p  Q ortfalic.2 
p1,m mu st also be cost-effective. atthou~h each measure within a ~ r o m  need IW) t 

l 0  Content of tilina. An elechric Utifitv's Droeram uoartfolio dan shall include, but not be 
limited to, the followintz 

J1) An exmtive sulga;larv and its asses sment of uoten tial oursuant to Daram& Ai 
of rule 4% I : 1-39-03 of the Administrative Code. 

p r o m  w rtfolio develomnenL 

[4) A descriotion of existing potmm. The electric utility shall mvide a surrunary 

continue and. if so. s1 descritltion of its rela&&b to anv I) roposedDmw.  If 
V e d  and is unchanged th e electric utility a program - -  has umviouslv been a m  

may reference the mna m descriotion c d v  in effect. If the electric utila 
is ommsina to modifv an existing ~ r o m ,  the electric utility shall mvide 
describtion of the D ~ D O  sed modification and th e basis for momsed 

pf existing ~rnmams with D recommendation for whether the D KlPsaEn ShOUld 

. .  (5) A desdotion of ~romsed a- . An elwtrk utilitv aw desctw each 
promm mom ed to be included within its moeram wrtf olio plan with at lie@ 
the followinn information: 

- - 
- 
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[ i t ,  A narrative describing why the mwram is recommended mrsllifnt to the 

piwram daim criteria in this ChaDtEL, 

(d) The promsed duration of the mwmrn, 

{f) Program mrticination reauire-ts. if my. 

@) A descrkttion @f the mwketm am roach to be emn toyed. including rebate 
or incentives offered though each m o m ,  and how it is expected ta 
influence consumer choice or behavior. 

st3 tQ co 
be borne bv the elecm 'c utilitv and collected from its wt0mer6, with 
customer class allocation if amrowiat e. 

. .  ti> A moslrrun budget with mkcted exuenfitwes. identlfvrna 

{j) Particiuant costs. if an% 

lk 
and tmmsed to be included in the ammm mrtfolio 

(1) A description of the Dlan. orepare d by the indewndent mmrn e valuator. to 
masure md verifv the energ inavinas and/or benk -&mad redue- 
resultiw from each mmun and to c o d  lrct ufoces s and 'mwt e valtiaWs 
of each mwmm. 

. .  Unless otherwise ordered bv~ the ission, mv ~ e r  son may frle obi- with4 
lectric utility's ummm ao-. Anv DWSW 

1 -. indudinn any -4 
sixty h v s  after the dl&e of an B 
Mine obiections shll s d f v  the bas is far al 
additional or alternative ~ r ~ r r a m ~ .  ar modificrtriQns to the electric utilitv's ~fa_aosed 
pronmm ~ortfolio alon. 

/E) The cornmission shall s et the matter for hcnrin~ and sh&cau se notice of the 
to be uublished one time in a newsmm of eenml circulation in each cq# in the 
electric iailitv's certBed tenitow. At such he the electric utility shall have tbq 
burden to prove that thc -pqm sed ummm wrthlio olan is consistent with the 
pdicv of the state of Ohio I L ~  set forth in section 4928.02 of the Revised Cde. and 
meets the ivauirements of section 4928.66 of the Revised Code. 
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4901: 1-39-03 ;. B 

[A) Initial benchmark report. Within sixty d w s  of the effective date of this de. each 
electric utili tv S hall file an initial ben-k reoort with tha C W  *ston thq 
identifies the followinrr - infaration: 

. *  

/1) The enerev and dernand baselines for kilowatt-hour sales and kilowatt deman d 
for the remniw war: including a descn -ption of the rneth od of calculat inP the 
baseline. with su~wrtinp data. 

j2) The otmlicable statutory benchmarks far enerav savinm and electric utilitv oeak- 
rtemnnd reduction. 

IB) An electric utili& mav file an application t<, adiust its sale& and/or demand baseline. 
The baseline shall be normalized for weather and for changes in numbers .8if 
Sustorners. sales. and Deak demand to the extent such changes are o i ~ i d e  the control 
of the electric utilirv. The e l m  'c utility shall include in its amliCation all 
assmutimu, rationales, and calculations, and shall D ~ D O S ~  methodoloeries and 
practices to be used in any ~rowsed adin1stments or nmalizntions. To the e a  
a~uroved bv the commission. n e  ' ations for weather. chanpes in numbers of 
customers, sides. and wak demand shall be consistent& apulied from war to year. 

fC1 hr t f  olio status R R ~ .  Bv AII~I~ * fifieenth of each year. each electn 'e utilitv shall file a 
portfolio status remrt addressinp the D& ormance of all ammved enerq ef€iciem 
and De&-demand reduction programs in its mm m ~~Ftfolio - ~ l a n  over the mvious 
calendar war which include s. at a miniw~.  the f ollowhe informan *OK 

Jil Comaliance d emonstratiion. E&ch eledtic uliliw shall include a d o n  in its 
portfoiio status z e ~ n t  detailing its achieved eneraY s a v i n 0  de- 

the portfolio scams mmrt shall urclude each of the folbwin~ 
Eductions relative to its corresgondine baselines. At a n;rinimum. thii secticrn of 

[a) An uudate to its benchmark mrt. 

(b) A C O M ~  -son with the atmlicable benchmark of actual en erw savings and 
peak-demand reductions achieved bv electric utility ammams. 

IC) An a f f  idavit os to whether the reported Ikerf orman~e cornlies with the 
statiitorv benchma,& 

(2) Promam - wrformance assessment. Each e lectdc utilitv shall include a section iq 
its wrtfolio status remrt demonstrating whether it has successfullY implemented 
the energy efficiency and demand reduction progrm~~ omroved in its R F D ~  

inimum. thii &n of the a n n u  olio status rema poflfolio alan. At ti m 
shall include each of the followher; 
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(a) A descl'ir)tion of each amoved enerw efficiaicg or peak-demand reduction 

progl.am. irnDlernented in the ureviom calendar year includinp: 

(1) The kev activities und- n in each  roer ram, the number and of 
paniciuants, a ComDarison of the fom asred savinas to the verified 
savings achieved bu such m 0g- the mspnitude of anticimted 
savinps. and a trend analysis for the life of the _urogram. 

(ii) All enerw savin~s counted toward the ar>Dliicnbbe$enchmatk as a result 
of emmy efficiencv imomvenients implemented by mercantile 
customers and comnritted to the electric utilitv. 

liiil All De&-demand reductiw counted t oward th e mD1 icable benchmark 
tfs a result of enerev efficiency improvements, demand response or 
demand rediction imuroveneilts imdemnted by mercantile ciistomers 
and committed to the elect ric * 

livt A &scrimion of ail transmission and distribution hfmtructlm: 
inomovements made bv the electric utilitv that reduce line losses to the 
extent rhe reduction in line losses has beien aplied to met the 
anulicable benchmarks with a calcukatioa and descrirttion of the net 
imoact of such imarovemmts on losses. 

Ib) A measurement and verification rewrt from the in&- t I y K I m  

projections utilized in the evaluation of the cost-effeaiventtss of 'w$ 

d9cumentation_ofm&itures, meas wed and vm*fied sa ViJQp. and cosf- 

meets reasonable amlitv standards, and the measures are OrJeratine: correc E1V 
wd a= mxcted to e enerate the tmdicted savw,  UWII c~81118;bls ' sian 
o t d e r . & & s t a f f e s  fo r ~mtzrana memuemen tand 
verification. 

evaluator to verifv the energy savings and Deak -demand I& ction 

eiierw efficiencv and demand-side Manrrgemnt Dmmm re-mr&ed in the 
electric utilitv's mrtfalio status remrt. Such rem!% shall inchde 

effectiveness of each ~ o ~ f a m  . Measurement and verification ~rocesses 
shall mnf i i  that the measures were actually instaued. ?h e installation , 

Lc, A re C W  ~~~~~~~ 1 4  shwM be contin odifie 
i f i i o n  ~f 

elinbtion, it may nromse an alternativeghgm or orom ms to reaw 
the eliminated ~ront.am taking into account the overall balance of 
prommmina in its Dram po rtfolio D I ~ .  The electric utilitv s h a  
describe any alternate: program or promam modification by providing at 
teast the information reuu ired for Drowsed pro -,.,grams in its 

However. an electri c ut' ilitv inax 
seek written s D betwleea s m  'na % 

.. or eliminated. If the e f e e  r r l r k v  mmends-d 

go rtfolio olan mmuant to this chmr. 
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same customer class at anv time. rvrovided that the redlocation SUPDOIAS the 
gods of its approved program aordblio plan and is limited to no more than 
twentyfive p a  cent of the funds available for p a  ramis serving that 
customer class. 

@I An eleetric utilitv shall not count in mtxtiw mv statutow benchmark tk adonth of 
measures that are required to comDly with enere;v performance standards set bv [apt 
or regulation. incltuimrr hit not limited to those ernbodied in the E n e u  
Independen ce and Sarirv Act of 2007, or m am l i d e  building! code4 

PS Bankina: sumlus mergv - _  savings. To the extent that sn electric utility's adual e m q y  
savings exceeds its eaer,oy efficiencv benchmark far any year. the eIectric utilitv may 
amlv such sumlus enerev savinps to either its enerpv cfficiaep bencbmark.6 for a 
subsequent year or to ward meet in^ its advanced e n m  rea uirement. but not bo&, In 
order to exercise this option. the electric utilitv shall indicate in the mud ooafolio 
s&Qs renort for the year in which the stqlus amm whether the sur~lus w i b  
directed to a subseauent vear 's efficitsncv benchmark or its advanced energy 
reuuirernent. 

. .  (I3 Benchmarks m t reasonablv achievable. if an electric utilitv determines that it IS 
unable to meet a benchmark due to rem tatorv. eoonamic, or technoloeical reasons 
bevond its reasonable contral, the electric utilitv may file an amh 'cation to amend i$ 
benchmarks . in mv such a m l i w  ' , the electric utility shall demonstrate that it has 
exhausted all reasonable corm1 ianoe options. 
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4901: 1-39-06 Review of annual rem& 8 nd iissuance of the commission 

verification report. 

dA) A n y  person may file comments reparding an dec rric utility's initid b-rem 
or mud mrtfolio status reuort filed ~ursuant to this chanter within thirtv days of 
the fiting of such rem& 

(I31 Uuon receiat of such rema th e staff shall review the reuort and my tirnelv filed 
1 ims remrdiw m 0- 

adicable benchmarks. and any pmmsed 
comments. and file its findiwg nnd m w d a t  
imthmentation and comliance with the 
modifications Weto.  verifving the el ectric utilitv's comalime or nomerianee 
with its amroved momam DI, nfalio olm and th e mandated enerm e- 
imDrovenlents and Deak -demand reductions. Tf staff finds that an e w  'c uulitv has 
not demonstrated comDliance with the a m v e d  wagram portfolio plan or annual 
sales or m;ak-dP;md dictions reaiGlired bv division (A) of section 4428.66 of the 
Eevised CQde. staff map recommend remedial action a@or the assessment of a 
forfeiture. Additionailv. the s t u v  recammend modifications to a M O ~ T  m within 
the electric utility's tmmm gortfolio Dlan 

(a The commission rnav schedule 3 h e w  ' 8; on the electric utlitv's oortfolia benchmark 
report or status remrt. If staff recommends a forfeiture. the commjssion shall 
schedule a hearing on the staffs recominendations. 

/D) The commission shall doat. or m OdiEV and adorn, the staft's recommendations and 
findinm as its annual verification r m r t  of the electric utilitv's achieved e- 
efficiencv an d ~eak-demrtn d reductions pur~uan t to division IB) of ion 4928.66 
of the Revised Code. Such verification rmmt shall be _orovidd to the c o n s u ~ s '  
counsel of Ohio. 
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4901:1-39-07 Rmverv mechanism, 

[A) With the tilinc~ of its rt !io lan the elecbicutilit ma mit 
a request far recovery of an a w m  v d  rate adiustmmt mmhanism, cornrneming after 

rtfolio plan, of costs due to electric u m  
StS, 

apmoval of the electric utiIitv's o r o m  EW 
peak-demd reduction. demand resmnse. m e  rm efficlenq mmm o 
amrowkite lost distribution revenues. ;uuf shsu.ed snvinm. Any smh recovq shall 
be subiect to annual reconciliation after issuance of the mmrnission verification 
report issued ~ursu ant to this chmtq 

It)  The extent to which the cost of trortsmission and distribruion infrostructure 
investments that nre found reduce line losses WY be ciassified BS ot Wat ed 
to energy efficiencv or Deak-demand reduction mtzr amS D W S I J ~  to divisiwQ 
jAH21ldl of section 4928.66 of the Revised Code. shall be limited to the oottion 
of hose investments that me a\~butabh to aJ;ab undertaken rsrimarily fm 
efficiency of demand reduction twws es. 

52) Mereantile customers who commit the irr -mak-dematld d u c t  ion. demand 
XSDOIW. or mtxm e f T c m  I 'ects for integration with the electric utilitv's 
prograins may. iokth with &e electric utifitv. apdy for exembtion from 8yEh 
recovew as set foah in rule4901:1-39-09 of the Administrative Cdc. 

(Bl Any m o n  mav file objecdons within thjrtv daw of the filing of an electric dlititv's 
audication for recovery. If the amlication muears uniust or umasona ble. the 
commissi on NQy set the matter for hear& 
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4901; 1-39-08 Commitment for htwration bv mercantile enstornem 

(A) A mercantile cusmmer mv enter into a swial arrange ment with an electric utility, 
pursuant to division IA)CNd) of sectbu 4928.66 of the Revised Code. to commit the 

integration with the electric utilitv's demand rduct ion. delllgnsf resyse. and mew 
eff1ciencv . Such manmment shalk 

customer's demand reduction. demand response. or energv efficieacv pro icc- 

f 1 Address coordination m~uiren;lents between the electric utility and the mercanm 
customer. incltuiiie s d k  comuaication ~mdures and interviils. 

52) Smcifv the aualifving circumstances under which demand reductions rnav be 
effectuated by the customex. 

(4) Identify dl consequences of noncompliance bv the customr with the terms of the 
commitment. 

IB) The electric utility and mrcantite customer shall fiIe a ioint amtication far apmv$ 
af a soecid armngement under this rule, which mav iiiclude a rerniest for ZIQ 

hanhrn set forth in rule 4901:1-39-08 o ftt& 
Administrative Code. To be e l i ~ b l e  for s w n t i o n .  th emmano 'le customer 
exemption fkorn the cost recovery mec 

must consent to urovidmp: an mud reuart on the enerav savings and electric utility 
pedc-demawl reductions a& 'wed in the customer's facilities in W w t  tece nt ve#& 
The rewrt shall include the Following: 

{I)  Baselines for the mercatlCile customer's Mlawatt-hour msm@t ion and ne& 
&man d based uwn averaBes of the three most recent v e m  of metered data o r, 
if metered data is not available. based imn a reas onabIe method of estimation. 

12) The imacts on the mercantile customer's baseline kilowatt-hour com~m-drn 
r e d u m  

d wak-demaftd 
and baseline w k  dgsnand of the e m m  efficiencv and mak-dernnnd 
proiects be COW itted to the electric ail i ~Y'S . energy fl1a-v an 
reduction ~romatns. 

(3) An accounthe of the incremental enerey saved and incrementill peak-demand 
reductions ach ieved in the mt rece nt year bv the m etcantl 'le customc?t's 
proiects committed to the el- ' utilitv's mm'am. 

(4) A mercantile customer's enem saw- ~ e a k  -demand d u c t  ions shali be 
celcdated bv subtracting the cnefgy us er and rmk de& as socislted with &g 
customer's moiects fnnn the estimated enem use and -ne ak d e m d  that wo uld 
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have occurred if the customer had used h d m w y  standard new eauipment OJ 
practices to wrfo im the same fLulctions in the industrv in which tbe rnman&- l e  
customer orxxates. Kilowatt-hours of eqgggy and Mawatts of cmacitv orovided 
bv electric e;eneration sited on a m c  antile customer's side of an electric utiIitv's 
meter shall not be considwed merm savims ~f reductions in peak demand. 

fd Such accou ntina shall d i s t m h  bet ween DT &xts imalemnted be fort? a 
after January 1.2009. or in remits filed for years subseartent to 2o(y4, 
before and after rhe most recent vear, 

lb) The report shall a uantifv the enerm savings or peak-demtmd reductio& 
projects initiated M im to 2009 in the baseline Den 'od recosrnizinv that 
projects mv have diminishirut decui over time as fechnologv evolves or 
eauiment d e d e s .  

(cl The energv snvin~ EIJkd demand reduct ion effixqs du&p the elec tric utiIitj& 
baseline wr id of MV mercantile customer. m e r ~ v  savings, m ne&- 
demand reductions that are intenrated into an electric utilitv's d e d  

excluded from the electric utilitv's baselines bv increasim its baseline fa 

mercrult ile-customer en= savl 'ms and demand reductionsz 

resmnse. e n e w  efficiencv. or peak -demand reductr 'on pT0-s Shd Ibe 

enerrev savings and badiie for weak-de;mand reductions by the mount of 

LS) A listing and descriptiaa of the customer oroieds im~lernented. including 
measures talcen. de vices or eauiment installed. D ~ O C ~ S S ~ S  mobifred. or &gg 

specific details such as the number, me. and effciency levets both of the 
installed ep t iment and the old eauipment that is be in^ replaced. if amlicable. 

actions taken to increase mer~f f ic  iencv and reduce begk demand. incl&g 

l6) An sccountiip of expenditures tnade bv the mercantile customer for each tlro iwt 
nnd its comcroimt enemy saving and electric utifitv ueak -demand red uction 
attributes, 

j7) The timeline show& w h  lich MY) iect or mmsw went into effect. and w k  
the energv savings and peak-demand redwtions took uh~e, 

'on or -ent tbat c o e d . l e  rnercan& 
that the electric 

{SI A CODY of t h e m h  
customer's ~rojezts for intemat ion, i-wiremerrt 1: 

such information exceDt under an appropriate protective aprreem ent or a 

Administrat ive CQ&, 

utilitv wiiI treat the information provided as ccrnfidential and wilI not diSClOee 

protective order issued bv the commission p Ursmt t o rule 490 1-1-24 of && 

(C) The iojnt mplication shall include a descrision of a 11 methodolorries. m tocok, Md 
practices used or proaosed to be used in mntswing and verifv&~m iect results. 
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joint amlication should also identifv and exulain dl deviations from BRV BU idelines 
that mav be nublished for mmarn rueasul'mmt and verification of compliance. 

ID) Anv special arrangement under this d e  mav be combined with M V  other 
mmwnent made D ursuant to section 4905.31 of the Revised Code. if such 
atrllngement contains awm riate fneasurements and verification of m i e d  nest& 



*** DRAFT - NOT FOR FILING *** 
49Q:140-01 Definitions. 

[A) "Advanced energy fund" has the meaning set forth in section 4928,61 of the Revised - Code. 

(B) "Advanced energy resource" has the meaning set forth in division (AO.ll of &m 
4928.01 of the Revised Cade. 

4 C) "Alternative enmgv resome " has the meaning set forth in division (AN11 of secoion 
4928.64 of the Revised Code. 

JD, "Biologicallv derived methane gas" meam landfil 1 methane gas: or m from the 
anaerobic diieestion of organic materials. including animal waste. municillal 
wastewater. institutional and indus&ial organic waste. food waste. yard waste. and 
'wricultural cmm and residues. 

[E) "Biomass enerery" means enemy m oduced from organic inaterial derived from ~lants 
or animals and available on a renewable basis. inclu dine but not limited t 0: 

m~c~lt~rd CTODS. tree C ~ P S .  bv-modt icts and residues: wood and mtm 
inanufacturinrr waste. inc-at ed bv-Dducts of the wOQd mufxhlring 
or Drnlning process, such as bark, wood chips. saw& t. and limin hmt 1) uldne; 
liuuors: forestrv waste and residues; other vegetation waste. hludine: landscaw or 
right-of-wav trimmines : dggg food waste: animal wastes and by-uducts hcluding 
fats. oils. aeases and manuteS: biodcglradab le solid waste; and bioloaicallv derived 
methane ms, 

(€9 "Clem coal technologv" mean s my technolorn that removes or bas the &si= - 
cambility to remove criteria pollutants and carbon dioxide from tin elem -C 

ggn erat ina facility that uses cod w st bl or feedstock as ldent ' X i i n t h e  cmtm I 
plan recluiremts in- C) of ~k 490kf-41-03 of the Administrative Code. 

i o  "Co-firin$' means simuttaneouslv usinp: rnultirtle fuels in the m a a t  ion of 

renewable me tgv resource shaU dictare the - D K ) D O ~  'on of electricity outbtr t fm the 
electricitv. In the event of co-firing. the promrt iobl of merm inout com~ r i s d  of a 

facilitv that can be c o n s i d e r u e  wable eaergv resource. 

JH "Commission" mans the aublic utilities corn  ission of Ohio, 

(1) "DdivtmbIe into that the electricitv originates from a facilitv within 
a state contirmous to Ohio. It m y  also include electricitv orieinating from other 
toc;rrtions, Ending a demonstration bv an electric utilirv or ekcQ ic services c o w  
rhat the electricity could be uhysically delivered to the state, 

(J "Demand resoonse has the meaning set forth in nile 4901:1-39-01 of the 
AdminntMtiveCode. 
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jK3 "Demand-side matlwemmt" bas the meanhg set forth in uruagrauh CF) of d e  

4901 :5-5-01 of the Administrative Code. 

duction that is on-site md is canable of &) 'Distributed generation" means el-tv DM 
. .  

supplyitirz enerm to the utility distribution sptm,  

(Ml 'Double-countmp" means tLtiUzinP rem wable enecpy. renewable energy credits. or 

multiule volunmv pro duct offerings. (3) substantiate mdti~le mar.ketina claims, or 
(4 some combination of these. Doub le cowtim includes the utilization of acauired, 

the generotion of such resources can be semmtell'y trans femed. 

enerm cffidmcv savinq to (1) satisfv rnultiule rend- 42'5 SUDDort 

committed, utditv-owned renewable energy resoupces if renewabte entxpf Credits fQx 

jM "Electric generatim facility" means a M)WW dant or other facilitv where electricity is 
produced. 

(01 "Electric services C O I D ~ V "  ha8 the mean iELg set forth in division ( A M  of section 
4928.01 of the Revised Code, 

{PI "Eilectric utility" has the mean inn set forth in division {AN 11) of section 4928.01 of 
the Revised Code. 

(0) "Energy efficiemv" has the me&p set forth in rule 4901:1-39-01 of the 
Administrative Code. 

fR) "Encrw storape" means a facility ox technolacr;~ that  ern lits the stom e of eneg$v for 
fu tm LIS€! as elecuicitv. 

(SI :Fuel cell" means a device that t ises on electlrocbem i d  enew ConvemoEkprocess tn 
produce eiectricitv. 

in this rule. S M I  
rekin all of its en viromenta1 atbn 'butes. includin? thos e-1 o air e r m s ~  
and that suecific e n v i m n u  a ttributes a~ no t SeaffllDted h m  the w wablc 
elrerev credit and sold individuallv. Tb e mdit  may be unbundled fr om bh e 
glectricitv with which the c& was of iginallv - associated. 

. .  . .  IT) "Fuilv eaated" means that a renewable enerav c& ' . as defined 

water Qr i r e =  lvw ' 

enernrim. in rhe arth's crust and u . d  for elednc;lfv E . .  (U) "Geothermal enegy" rnegIIS hot 

1V) "Hvdroelectric energy" means eiectrieitv ggnernted by a hydroelectric facility as 
defined in division (AN351 0 f section 4928.01 of the Revised Code. 

fW) "Hydroelectric facilitv" has the meaning set forth in division IAN 351 of sectim 
4928.01 of the Revised Code. 
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{X) "Mercantile cu$tumer" has the mmina set fa-& in division tAMi.95 of section 

4928.01 of the Revised Code. 

(Yl "MISO" mans "Midwest Inder>endenr Transmission System Operator. Inc." or any 
successor renianal trrnsinission orminimtion. 

f2) "Person" shall have the me anina set forth in division (AM2 4) of section 4928.01 of 
the Revised Code. 

"PJM" means "PJM Interconnection. LLC" or m y  successor re@ond b m  ssion 
oreanization, 

[BB) "Placed-in-service" m s  when a facility or technolow becomes ouerational. 

{CCI "Renewable enerev credit" means the fu Ilv agmepted environmental attribt~es 
associated with one megawatt hour of electricitv rrenerated bv a renewable enerm 
resowce. 

1DDI "Renewable enerm resource" has the m e w -  E set forth in division (A11355 of 
section 4928,Ol of the Revised Code. 

Im "Solar Bhotovoltaic" m ems e x x r a r n  de vices w u e  rate electn 'citv dkdly 
from sunlight 

LGG) "Solar thermal" means the concentration of the sun's energlLttpicaliv throuah & . .  use of lenses or m h a .  to dn 've a generator or enp;ine to Drodu ce electrrcrty, 

IHH) "Solid waqtes" has the meaning set forth in S K ~ ~ O R  3734.01 of the Revised Code. 

(ID "Staff mean 6 the commission staff or its o u t m e d  rer, rs3sentativA 

[JJI "Standard senrice offer" means an electric utilitv offer to provide consumers, on ii 
camDamble and aondiscnminatorv h i s  within its cert ifled tenitom,, a1 1 coleetblv% 

ices nece S S W  ts Ilmlilw esse ntid electric service to con- 
'on smice, 

retail electric S ~ T V  

includiw a fm sumlv of elecbic eeaeratr 

.. 
. .  

JKK t "Wind energy" means eiectricitv generated from wind turbines, windmills, or other 
technolow that converts wind into electricity. 
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4W1: 1-40-02 Purmse and scope. 

(A) This chauter addresses the implementation of h e  alternative energv -pa doli0 
standard. including the incamoration of renewable energy credits, as detailed in 
sections 4928.64 and 4928.65 of the Revised Code resmctivelv. Parties affected bv 
r.liese dtmiative energy portfolio standard rules include all Ohio electric utilities and 
dl electric services companies servinp retail electric customers in Ohio. Any entities 
tii11zt do not serve Ohia retail electric crtsiorners shall not be reauired to complv with 
the tetms of the alternative energy Dortfolio standard. 

{B) The c o ~ n m i s ~ l ~  'cation or a ination filed by a pa rtv, . waive anv 
reawirement of this chapter. other than a requirement mandated by statute, for good 
cause showar 



*** *** D R A n  - NOT FOR FILING 

I 

I 

4901 : 1-40-03 Requirements, 

SA) All electric utilities and affected electric services com~anies shall ensim th;ut. bv the 
end of tht vear 2024 and each Y ear thereaftert. elecvicitv from alternative energy 
resources eauals at least twenty-five uet cent of their retail electric sales in the state. 

(IS UP to half of the electricitv sumlied from alternative eners;y m a w w  may 
generated from a dvanced enerm resources. 

[a)  At least hdf of t k  electricitv sumlied from alternative energy resources r&&&g 
generated from renewable enerav resources. includmp solar eneryv resow ces, in 
accoKZnnce with the following muu al benchmark S; 

-Annual benchmarks for alternative enerp resources etenerated from renewable and solar 

(a) At least half of the m u d  renewable energy resources. including solar 
; t h u  electricitv aenented bv facilities 

acilities bated in the state shall h id  
-re 
located in this state, F 
hvdrotlectric rrenemtinn fncilitv that is located on w n ' va  that ts wrthm 0 r 
bordering this state. and wind turbines located in the state 's tenritorid wiwrs 
of take Bie, 

* . .  



I 
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/b) To aimli€v towards a benchmark. any electrich from renewable mer$& 

resources, includine: solar enerw resources. that oriainates h r n  outside of 
the state mwi be shown to be deliverable into this state. 

[31 All costs incurred bv an electric utili& in o ~ ~ g y l v  h a  with the r e a ~ m  ts of 
shall be avoidable bv my consumer that section 4928.64 of the Revised Code. 

has exercised choice of electricity sutmlicr. during such time that a customer is 
sewed bv an electric services commnv. 

/B) The baseline for comdimce with the alternative enerpv resource reuuirements shall 
be detmnitled usinp; the followinn methoddogies: 

(1') For electric utilities. the baseline shall be wmwl ted as an averam of the thrq  
PreRd ine calendar vean of the tot a1 mud .number of k ibwatt-hom of 
electricity sold under its standard service offer to mv and all retail electric 
customers whose electric load centers are served bv that electric utility md are 
iocnted within the &ctn 'c utilitv's certified territorv. The cd culatt 'm of the 
baseline shall be based unon the average. annual. kilowatt-hour sales rewrted in 
that electric utilitv's tlum most mat forecast report s or nemrtma forms. 

(2) For electric services coma& the baseline shall be cornnuM 51s an avenue of 
the three ~ r e ~ e d i n g  calendar years of the total annual number of kilowatt-hours 

and ail retail d d c  consumem senre&hy the cclart~ny 
in the SEW. based limn the kilowatt-hour sales in the electric services commnv's 

I .  of ek~rncrtv SQJ&&#lV 

most recent auarterlv market-monitoring rem rts or reDortinB forms. 

(a, If an electr ic services has not been continuouslv suaQayl 'ne Ohio 
retail electric cwstomers during the preceding three calendar vars. the 
baseline shall be commted as an average - of annual sales data for all 
a l e n e a r s  'n the nr ecedmsz three wars in which the e lectric 
services comDany was servina ma il customEEsL 

Jb) For an electric services comanv with II.O retad ekctn 'c sales in the 
during the m ecedinn three caJ endar vean , . its initial baseline shall CMZS ist of 

iection of its retail electric sales in the state for a full 
1 sales data, 

a reasonable DIW 
calendar year. Subsenuent base lines shall consist of a W  
cornwted in B manner consistent with Darqpph IBM2HaS of this rule. 

u t* lectric services comDanv mav fite an a v o l ~ ~ g  
rvice territorv or 

f3) An electric utiiitv OT e 
a r e d u d  baseline to reflect new economic mwth m its se 
service area. Anv such amlication &all include a iustificsxion indicatina why 

for achieving compliance k e d  on its um& 'usted baseline, ciuantificntian of a 
new change in the rate of ecOnom ic growth. and a metb adolonv for melts- 
economi 'c aaivrtv. includinir ob iective m easurement atta 
auantifimion rncthodo 1 ' .  

. .  
* I  

timelv c-1 iance base d on the umdiusted baseline is not feasible, a schedule 

. .  
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IC) Beeinning in the vew 2010. each electric utilitv and electric s d c e ~  company 

annuallv shall Rle a rth for cornu liaace with future m~vd advanced- and 
renewable-mew benchmarks. including solar. utilizing at least a ten-year plannhg 
horizon. This ~ l m .  to be filed bv April fifteenth of each year. shall include at least 
the followintz items: 

J3) A descriotion of the methodolow used bv the cornany to evaluate its 
cornnliance o h m s .  

(4) A discussion of any umxived impediments to achievine c o m ~  liance with 
xeauired benchmarks. LIS well as suggestions - for addressing anv swh 
imoediments. 



*** DRAFT - NOT FOR FILING *** 
ftSX11:1-40-04 OuaIified resources. 

[AI The following resources or technolwl 'es, if thev have 8 placed-in-service date of 
Jmuarv 1, 1W8. or after, are uualified resources for meeting the renewable energy 
resource benchmark&: 

5 1'1 S o h  ahotavoltaic or solar them 1 energy. 

J3f Hv&oeleetric enerav. 

(5 )  Solid waste enerm derived from fractionalization, bioloeical decommsitim. or 
other process that does not ~ r i n c i d v  involve cornbustian. 

(6) Biomass energy. 

(7) Energy &own a fuel cell. 

I81 Storwe facilitv, if it comrzlics with the following: reuuirernents: 

[a) The elecbricitv used to DUII~D the m- into w storage reservoir must 
cpalify as a nes 0- 

fb) The mount of enerpv that m y  ~ u d i f v  from P storage facility is the amo- 
of elwctricitv d istlatched fr om the storam facilitv and sball exclude the 
munt of energy reauired to initially UWD the resource into the suyfape 
reservoir, 

-. 

(SI The followina: resources or technologies. if thev have n rhced-in-service; date of 
Januarv 1. 1998. or @a. are %tal ified resources for meeting the ad van& CRefgY 

resource benchmarks: 

l l)  Any modification to an eleetric_gene rating facility that increases its generatios 
irnurn am ual carbon d ioxide 

dioxm 
outmt without increasiaa the focilitv's mnx 

cmal @lnd Carbon 
it is the inmemental 

emissions Ctoas oe r yew) in ~ p ~ n ~ n r t  'son tu its a 
emissions m c e d i a u  mod ificortion, such 
increase in wm,?ratioii o umut that may be quai itified and amlied toward aq 
advanced energy m uiremm. 
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12) Aiiv distributed mmemtjm svstcm. desiwed orirniuilv to meet ?he energv needs 

of the cmtomer's facility that utilizes co-nenemtion of electricity and thermal 
output s i  rnultaneous IY. 

{&I Sienificant hamvernents to existing facilities. In such an instance. it is thg; 
incremental increase in generation attn 'biuable to the i m w l o v e m  that may 
be aua ntified and am1 id toward m advanced energv  re^ uirement. 
Extension of the life of existiae nuclear generation cnpacitv shall not 
aualifv as advanced nitclear enerey technoloplv. 

151 E-tiergv from a fuel cell. 

(6) Advanced solid waste or const ruction aad &molition debns - comrmicm 
technologv that residts in measurable mnhouse gas emission reducdons. 

t ;tnd emrw efficieucu. ab0 V& md bcvond that used to 17) Demand-side managemen 
comtllv with any other rermlatorv swld#r d or proerams. 

{C') The followinpr new or existing mercantiie cwtomcr-sited resomes may be a 
mources for meeting electric utlfltles . . ,  , ann ual. renewable- or advmced-enemy 
resource benchmarks, as apnlicable. provided that it does not constitute double- 

irement and that the mercantile cm@net h as 
ijitv's demand -resmnsc, . 

counting for anv o ther retglslorv requ 
C O m r m  'tted the resoiwe far integration into the electric ut 
e w w  efficiency, or oeak-dmmd reduction pror_rrams p ursuant to rule 4901:l-39- 
08 of the Aclrninistrative Code. 

( I  1 Renewable enam re fiOU rces f m w a u a  'le customers include the following 

(a1 Electric geiieration eauiPment that uses a renewable eiieray nescwrce and is 
owned or controlled bv a mercantile customer. 

[b) Aiiv renewable enerclv res o~uce of the mescan tile customer that can 
utilized effectively as part of an alternative merev resource . o h  o f a n  
electric utility and would otherwise utwlifv as B renewable energy resource 
if it were utilized directlv bv an electric utility, 

(2) Advanced enerpv r e w ~ e s  from me- stamen include the follow& 

(a) A resource that imwo ves the &at iowhib between real i d  react ive mwm. 
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(b) A mercantile customer-owned or mtrolIwl resource fh3t makes efficient use 

of waste heat or other therrnal cannbilities. 

[dl Electric eteneration equiDment owned or controlled by a mercantile customer 
that uses an advanced enerm resource. 

(e) Anv advanced en erev - reso urce of the mercantile customer that can be 
utilized eff'tivelv as part of an advanced enemv resource Ulm of 
electric utili& and would otherwise aualifv as tin advanced energy res O W  

if it were utilized d irectlv bv an electric u t J u  .. 

/D) An electric utilitv or electric services cornpaw m y  use: renewable Wed its 
l l a  n r resour hmark inch - 
solar enerm resource benchmark. 

(11 To be eligible for use towards satisfvina B benchmark. a REC muit O r i p i m  
fiom a facility that mee ts the defiru 'tion of a remwable energy resource, 

include a rneggg& 
'c 

including solar enexgv resources, Such facilities could 
customer-sited mqource that is not c o r n  'W for intearatio- e l m  

pursuant to rule 4901:1-39-08 of the Ahmuu * 'stracive Code but that otherwise 
awlifies under the tenns of paragrap h (A) of this rule, 

utility's d e m n d - r w m n s e ~  efficiemv, or peak-&@ reductilcm PrngIW 

12) To use RECs as a means of itchievinp partial or mrn&te compliance. M electric 
utilitv or electric services company - .  must be a reaistered rnemher in g ~ &  
stMd h a  of at least one of the follawka 

{ c )  Another civdibfe: tracking svste m subseauentlv armoved for use bv the 
commission. 

L3) A REC may be used for comliancc mv t ime in the fi ve v ears following 
the date of its initial PuCI$& r;e or ocw is it ion. 

f4) Double-counting is orohibited. 

(5 )  To be applied towards comdiance. RECs shall RIYW 'n fuliy wreR 3rd. 
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I61 The RECs must be associated with etectricitv that was rrenerated 110 earlier thq 

Julv 3 2,2008. 

(E) An entitv seekins resourcc qualificetim shall first amlY for d ' cation of its 
resouixes or technologies. This shall include a detemu 'nation of deliverabilitv to the 
state in accordance with oaramoh (I) of nlle 4901:14-01 of the Adroinistrative 
Code. 

I1) Amlicntion for such certification comists of mmmDletQ,pd filing a d  ication 
forxns as a rescribed bv the c o r n  'ssion or its staK 

{2) h v  interested aerson may file 8 motion to intervene in the proceeding and m y  
reauest a hearing on the amdication. 

(3) The commission mav amrove, susmd, or deny an andic;Jtian within shtv davs 
six& davs. th e of it being filed. If the commission does not act vvlthm 

a~alicat ion is deemed -~~mved B on the slxtv-fht dav der the 
date fded. 

. .  

(41 If the commission suswds the atlalication. the aglicaat shall be no tifiied of the 
reasons for such suspen&m a d  mav be directed to fumish additional 
information. The cammirsion may act to approve or denv a suspend4 
w c a t i o n  within ninetv days of the date that the ~ I J D ~ ~ ~ X I  was SUSD- 

(5) Upon commission atmmvd. the atmiicmt hal l  receive notifidon of a- 
and a numbered certificate where auuli_cable. The c0mm.m ission shall urn vide this 
certificate number to the ammwiate sttribute tmckinp system. 

(6) Rearesentatives of certified facilitia must notifv the cQmmissian within Jhiirtu 
ation weviousIv submitted to the Material cfinnges 3n Xnfm 

commission durine the ification ~rocess. Failure to do SO mv result in 
dnvs of anv 

revocation of certification status. 

. -  

17) Certifcatign of a res== o r twchnolom shall not n rede-p linnce wit4 
annual benchmarks, and does not const itute 
cost recovery. 

comrm 'ssion msition regarding 

(Fl At its discretion. the commission miw dmsifv mv new technology m add' I- 
resoiuce 11s an advanced- or ti reaewabie-en e r ~ y  resource Anv interested r jg  son may: 
lreaucst a hearing on such cla c;sifi&on. 



*** DRAFT - NOT FOR FILING *** 
490 1 : I -40-05 Annual status reports and c o n m b c e  reviews. 

(( el ic ' 

services cornnanv shall file bv April fifleenth of each war. cm such forms as be 
published bv the commission. an a n a d  alternative energy portfolio status rewrt 
ailalvzing a11 activities undertaken in the previous calendar year to demonstrate how 
the smlicable alternative energy portfolio benchinarks nnd ~Ianninp; reauiretnerrts 
have or will be met. Staff shall conduct annual compliance reviews with repard to 
the benchmarks under the alternative energy uortfolio standard. 

[lt Beginning in the year 2010. the m u d  review will include compliance with thq 
most recent mplicnble renewable- ansl solar-energv resource benchmark, 

(2) Beejnning in the year 2025. the m u a l  review will include comdinnce With the 
most recent applicable advanced energv rertuurce benchmark, 

(31 The annual comnliaace review5 &all consider any under-conmliance an electric 
utility or electric suvices cornnany asserts is outside its cmtrol, hCludhg but 
not limited to, the following: 

(a, Weather-related me'i. 

fb) Equipment shortages for renewable or advanced enersv rwoturces. 

Id Resource shortages for renewable or advanced energy FRSW ces. 
! 

(B) Any nerson nwlv file comments redinst - the electric utilitv's or electric services 
comnany's alternative energy portfolio status report within thirtv daw of the f i g  of 
such reaort. 

IC) stdf shall review ea& dectric utilitv's or electric services comxinv's alternative 
energy Dortfolio stntus reuort and any timely filed comments. and file its findines 
and recommendations and my D~OD o s 4  modifications thereto. 

The commission may schedule a hearing: on the alternative energy OortFolio stn- 
EUOrt .  



I 

! 

*** *** DlRAFT - NOT FOR FTTING 
4901: 1-40-06 Force deure .  

. .  
An electric utility or electric services commnv may seek a force maiem deterininatgal 
from the commission for all or part of a rninimum renewable- or solar-enerQ*h& 

jA) A decision on a reauest for a force ma ieure determination will be rendered within 
ilinetv davs of an electric utilitv or electrjc services companv filine a reinrest for such 
determination. The Dmcess and timeframes for such a determination shall be set by 
ently of the commission, the legal director. demtv l e d  director, or attorney, 
examiner. 

(1, At the t h e  of rectiwthg such B detenninarion from the c a d s s b n .  an de& 
utilitv or electric services c o m m v  shall demonstrate that it 1 ) u r s u ~ d  al 1 
reasonable COIIID~ iance o~tions including. but not limited to+ rmwable energy 
credit (RE) solicitatiaos. REC b d ~ .  and long-term contncts. 

[Z, The reauest shall include m assessmt of the availabilitv of a h-m 
resources. as well as aualified remxces w ithin t fx  territories of PJM a~ul the 
MISO. 

CB) If the commission determines th at fora: maieure conditions exist, it may m CHlifv that 
comoliance obligation of the electric utility or electric services comDmv. as it 
considers W I ~ D  iinte to acwm modate the finding, 

(1 Such modification does not autsmatiwllv reduce future-year obli9lations. 

J2) The commission retains the right to increase a future Y ear's comPliiance oblimtim 
bv the amount of anv under m r h n c e  in a meviaus vew that is attriiuted &I q 
force maime determination. 



*** DRAFi'T - NOT FOR FILING *** 
4901: t -40-07 cost c u e  

[A) An electric utilitv or electlic services comD w u v  file an a~plieation muestim a 
determination from the commission that its reasonablv exDEtcted cost of cog4e)iance 
with m advanced energy resource benchmark would exceed its rensonablv expected 
cost of generation to cllstomers by three Der cent or more. The t) m s  and 
timeframes for su& a detennination SUI be set by entry of the cOmm ission. the 
legal director. dmutv legal director. OT att omev exmner. 

ill  The burden of ixoof for substmtiatim such a claim shall remah with the electric 
utilitv or electric services corn- 

.. C 31 In the case that the commission mkes such a determination. the electric unlagLQJr 
plectric sew 'ces cornmy may not be rea uired to fully oomolv w ith at speafj - c  
benchmark, 

{IN An electric utilitv or electric services comDanv mv tYe an rrmlication r w s h  'w a 
determination from the commission that its reasonablv ex~ected mt of compliance 
with a renewable ~ I I ~ X ~ X  resource benchmark, includuip: a solar enerey resou= 
benchmark. would exceed its reasonab lv exmxted cost of aeneration to customelr; by 
three tref cent or more. The mocess and timeframes for such a deten'nbth shall be 
set bv entn, of the commission. the legal director. deputy legal dkec&w+ or attorney 
exam her. 

(1) The burden of proof for substantiatinp such a claim shall remain with the electric 
utili- or electric services COlllfRl ny, 

S W  LE all ~ ~ b l e  
from the 

/21 An electric utility or electric services cornum~ 
comDlimce mtions ariot to m u  sting such a determuwon 
commiusimA 

e .  

t makes such a determination. t-tnc u t y  o [31 In the case that the c omss1on 
e I d c  services companv mav nat be reauired to ful lv comolv with h i t  swrcific 
benchmark, 

.. . .  

t cost C ~ D  shall consist of ccunpiarirrg the total 
expected cost o b  enemtion to of an electnc q&y o r e l m  'e services 

IC1 Calculations involving a three -per m 

company. while satisfvhe. m alternative energy mrtfo Lio standard rem irwnent, to 
h e  total expected cost of generation to customers of the electric utilitv or electric 
services comminv without satisfvinp that alternative enerav port folio s t a d &  
reauirement 

. .. 



*** DRAFT - NOT FOR FILING *** 
1D) A~iv costs included in a cormnhsion-approved unavoidable sunchnrse far 

cunstruction or envimnmental e x d i t u m s  of generation motuces shall be exclrded 
from consideration as a cost of cornlime under the terms of the alternative 
porrFolio standard and therefore. would not count sgsliost th e amlicable cost c y .  
Such costs should. however. be included in the calcul ation of the total axmcted cost 
of generation to aistomers described in oaragraph (C) of this nile. 

JE) If the commission makes, a determination that o three per cent mavision is tcieetered, 
the electric utilitv or electric seivices conmany shall corn& with each benchmark UD 
to the point that the three per cent urctement would be reached far esch bencbmar k. 



*** DRAW - NOT FOR FLING *** 

(A) Any electric utilitv or electric services cmpony that does not achieve an 0- 1 
renewable enerm resource benchmark. includinrz a salar benchm;uk. shall m i t  a 
corndiance r>amnt  based on the mount of noncom~liance ro iulded ua to the next 
megawatt hour &IWh). unless ihe commissjon has identified the existence of force 

provision would be exceeded in the event of full comoiiance. 
majeure conditions or the cammission has determined that the thrrx: Der cent COSt-CaQ 

ill The rmiired mvm ent for Izgncornd iance with my salar energy resource 
h c h a r l  shall be calculated bv qumtifving the levef of R O K X X ~ C I I U ~ ~ ~ ~ I ~ ~ ,  

in the table below. 
rounded to the next MWh. and multitilying this figure bv the mr MWh am ount 

-Solar energy resources - comlinnce riayam$- 
I Pavrnent per,MWh_ 

A 54 

i’l) - The equired payment for noncomplinuce witb any renewable enerev resource 
the level of benchmark. a ’ solar, shall be ca lciilated bv arianlrfvlne 

noncomulinnce. rounded to the next MWh. and multiplying this fi,? bv an 
mount determined bv the comnoisuion. 

. .  

lb) Begiauling in the war 2010. the per MWh p0yme-n t for ren e w ob1 e e 
resources will be adiusted anntdlv to re fled the to the 

in section 101.27 of the Re vised Cod& 
Such adjustmazt shall be t3erf ormd bv staff tu1 later than June fm of each 
calendar year. This annual adiustment shall be calculated usinp the 
foIl0winp; €ornukg 

I .  

FQlXJ- as &- 

fcl In no went shalt the comD liance m n t  fo r renewable merw resourc esbe 
less than fortv-five dollam wr Nurh. 



*** DRAFT -NOT FOR FILJNG *** 
& At Ienst muaIlv. the staff shall conduct a review of the renewable energy 

resource nwket. including solar, both within this strite rod within the r e g i d  
transmission svstenw active in the state. The results o f this review shall be u 4  

are warranted. w follows: 
to determine if changes to the s 01s- or mewable-enerm co mnlimx tqm ents 

in1 The commission may increase mrndimce payments if neftded to eilsur e thq 
electric u& and electric services co m a w  are n ot using the Daments 
in lieu of acauirine! or modwine: etlerpv or RE, Cs from audaed renewable 
resources, iiwluding solar. 

/b) Anv recommendation to reduce th e com~han ' E  e m~mgnts shall be mesent ed 
to the geneail assemblv. 

/B) Anv comalimce ullyment shall be submitted to the commission for deDos it to the 
credit of the advanced enertrv fund. MI corndiance oav mnts shall be &livemi to 
the commission within thirty dam o f the invrosition of any compliance pa- 
reauirenient 

{Cl Compliance payments shall be subiect to silch collection and enforcment  dm 
3s annh to the collection of a forfeiture under sections 4405.55 to 4905.60 and 
4905.44 of the Revised Code. 

. 

{Dl Any electric utility or electric services eomnafzy found to be liable for a C Q ~ D  liaI&g 
Pvment is probr ' b i d  from wsine comubce m g  ents on to cons unlers. fntt lf  
event that a comdiance m-m ent is muirexl. an electric utilitv or electtic services 
comuanv shall submit an attestation. signed bv a company officer or designee, 
indicating that it will not seek to recover the suecific corndiance D a m a t  fi om 
consumers. Such iitte stat ion shall be subm ittedtos uff within &&w days of tJ3g 
immsition of any comoliance DaYment ma uirernent, 



*** *** DRAFT - NOT FOR FILING 
4901 : 1-40-09 Annual r e e d  

LA) Pursuiut to division (DM1 of section 4928.64 of the Revised C C .  an muai rmtt 
shall be submitted to the general wsernblv addressing at least the following topics: 

I l l  The comrrliancx! status of electric utilities and eleclric smices comnanies with 
resoect to the advmced- and renewablememy resource benchmarks, 

f2, Suemsted strategies for e lectric utilitv and electric servim oomanv C C X I I D ~ ~ ~ ,  

J3) Suggested strategies for encouragiig the use of alternative enerm mscnuw iq 
W l V  ina this state's eIectricitv needs in a mi~ntl er that crsnsiclers: 

fa) Available technology. 

jb) Costs. 

Id Job creation 

id) Economic immcts, 

jB) The report shall be submitted in acco*ce with section 101.68 of the RE: vised Code. 

{C) Prior to ita stibmissicm to the gen mal wsem blv. the remit will be isst& for Dubti,g 
comment bv interested rmscms far thirtv davs. unless otherwise ordered bv the 
cornifision. The moctss md tirnefrarnes for soliciting public comment shall be set 
bv entrv of the commission. the teaid director. deaut? director, or attorney e x d m  



I 

I *** DRAFT - NOT FOR FILING *** 

/A) "Carbon dioxide control alarming" mns the establishment and im~lementration of a 
structured. verifillble Drocess including mal.% ixdicies. and R mce;dures. to mewsure 
carbon dioxide emissions and control options on both a fd i tv  and a svstem-wi& 
scde over five-. ten- and twenty-year periods. 

I .  jB1 Commission meam 'c utilities c o m m o n  of Ohio, 

~'0 "Climate registrv" means the intermtimid EIXXX~QUS~ gas measurement and 
reporting ; svste V ' tion me tu w h novide 
voluntarv or mmdatorv rewrtinar rem bments. 

ID) "Electric gleneratins. faciiitv" means an electric rrreneratinp ghn t and as- 
facilities cnoable of rmducina electricity of fiftv meerawatts or larger. 

{E) "Greenhouse mis" means the emissions of carbon dioxide. methane. nitrws oxide, 
hvdrofluorocarb ons. aefluorocarbons. and/or su bhur hexaflwride, 

fF7 "Person" has the meanincr set forth in section 4906.01 of the Revised Code. 



*** DRAFT - NOT FOR FILING *** 
4901 1-41-02 Pnr~ose and SCOIW. 

QL) This chanter provides rules for the remrtino of greenhouse gas emissiotls and carbon 
dioxide control Dlanning for electric generating facilities within Ohio, pursuant to 
section 4928.68 of the Revised Code. 

(BI The commission may, won an aDplicatim or a moticm filed by B D ~ Y ,  waive ; B ~ V  
requirement of this chaDter, orher than B requirement mandated bv statute, for good 
cause shown. 



*** DRAFT - NOT FOR FILING *** 
4901 : 1 -41 -03 Greenhouse eas rewrrtinr, md wrbon dioxide irmtro) nlaminp, 

{A) Any Derson ownine or orrerating an electric Peneratinst fncilitv wim Oh io shall - 
become a hart iciaating member in the clirmte re9isuy. and shall =-_port pmhouse 
ggs emissions accordinn to the Drotocols apmved bv the climate registry or 9s 
otherwise directed bv the cornmission. 

jB) Anv nerso n who owns 01: opemte s an e1ect.n ' c  penerathz facilitv within Ohio shall fde 
with the cornmission bv A&l fifteenth of each calendar Year ;111 environmatal 
control plan. including carbon dioxide control ptannin~. A copy of such plan sha  
also be Drovided to the director of the Ohio enviroamental gro twtion ngencv. o r hig 
desimee. 

IC) The environmental control ~ l a n  shall include dl relevant technical infmah 'on on the 
current conditions. gods, and pr>tential actions for resow ce olannine at 
environmental comdiance. Anv te~hoiow included in this ~ l m .  ~ l i ~ ~  clean 
coal, shall be b d  umn the most current scientific and en eineerina desjinz 
canabilitv of anv facilitv or that has been desiened to have the cambilitv to c o r n \  

econornicallv feasible: best techonlner, 
the emissions of cxiteria pollr~tants and carbon dioxide within the p m m m s  of 



*** DRAFT - NOT FOR FILING *** 
490 1 : 5- 1-0 1 Definitions. 

As used in chapters 49015-1 to 490157 a€ the Administrative Code. 

(A) "Business office" means any office maintained by the reporting person where bills 
issued by the reporting person may be paid and discussed with its representatives. 

(B) "Commission" me8118 the public utilitia coaamissim of Ohio. 
. * .  * . a  (C) "EERJElectric utility" 

+s the . .  . .  . 
meiuiing set forth indivision (AM1 2) of section 3928.01 of the Revised Code. 

@) 'Electric transmissim owner" eans the owner of a 
major utility facility as defmed in section 4935.04 of the Revised Code. 

(E) "Gas distribution line and associated facility" means a pipeline and assclciaterd 
facilities other than ga&cring or transmission line in a distribution area. 

(F) "Gas gathering line and mociated facility" means a pipeline and associsted facilitieti 
which transport gas from a cur re^ prodruction facility to (a transmission l i i  or main. 

(G) "Gas or natural gas tmnsmission line and associated facilitieS" has the m d g  set 
forth in rule 4W6442 4906-1-01 of the Administrative Code. 

0 "Long-te;rm forcscast report" has rhe meaning set forth in section 4935.04 of the, 
Revised Code. 

(I) "Major utility facility", has the meaning set forth in division (AX1) of section 4935.04 
of the Revised Code. 

(J) 'Ferson" has the meaning set forth in ije&mwection 4906.01 a d 4 K 4 4 4  tht 
Revised Code. 

(K) "Reporting person" means my person requiwd to fib a long-term forecast report 
under Section 4935.04 of the Revised Code. 

(L) "Substantial change" includes, but is not limited to: 

(1) A change in forecasted peak loads or energy delivery aver the forecast period of 
greaterthananav~ofone-fialfofonepercentpery~ascakxllatedinfule 
49055-3-03 of the Administrative Code. 



*** *** DRAFT - NOT FOR FILING 
(2) The addition of a axmrating - facilitv or facilities in an elecuic utility's supolY * 
-Demonstration of good cause to the commission by an interested party. 

@Q- "Electric generating facilitv" rn s an electric generating plan and associated 
facilities cambJe of mudwing electricitv. 



*** DRAFT - NOT FOR FILING *** 
4901.:5-1-02 Form of long-term forecast report albg reqaired. 

Each person owning or aperating a major utility facility within this stiate, or fiumishing 
gas, natural gas, or electricity directly to mare than f&en thousand customers within this 
state shall annually fun;lish a long-term forecast report to the commission for its review, 
in compliance with the rules set forth in this chapter. 



*** DRAFT - NOT FOR HLING *** 
490151-03 Form of long-krm forecast reports iaddi.tlonal requirements. 

(A) All long-term forecast reports shall be submitted pursuant to the requirerrren.tS set 
forth in. Cham 4901 5-3 Of the A ~ I I & & ~ ~ v G  Code. 

(B) All hard copies of long-term fo- reports must be bound. The bmdhg may 
include either a hard or soft cover so long as it adequately secures the pages. 

(C) All long-term forccast reports shall coiatain a listing of the libraries to which a letter 
of notilkation has been mailed, stating where available copies may be obtained. 

(D) Each long-term forecast report shall include a statement, signed by the pe~sdn 
responsible for the filing, that the document i s  me and correct to the best of his OT 
her knowledge and belief. 

(E) All long-term forecast regotts shall contain a c&cate of service, sigued by the 
person responsible for its filing, stating that the requirements of para- ip) to 05, 
of this rule will be met. 

(J3) On the same date a long-term forecwt repcut is filed with the OonrtnaiSsim the 
reporting person shall deliver ob mail a copy of the long-tenn forecast report to the 
office of the consmrs' co-I at their offka in Columbus, Ohio. 

(G) Within three days of filing with the clonnmissian, a letter of notification shall be 
delivered or sent by first class mail by the reporting persan to: 

(1) The main public liirary of each cowxty in Ohio which the reporting person 
services. 

(2) The axtin public library of each m t y  in Ohio in the area in which. any portion 
of a major utility facility is to be located during the forecast period. 

The reporting person shall keep at least one wpy of the person's ament long-term 
forecast report at the person's prirrcipal business office in Ohio for public inspection 
during ofice hours. 

(I) The reporting person shall provide or cause to be pmvided a q y  of the person's long- 
term forecast report to any person upon request at cost to cover the expenses 
incurred. 



*** *** DRAFT - NOT FOR FILING 
4901:5-1-04 Notice of substantial change 

(A) If the long-term forecast report to be hished under division (C) of section . 4935.04 . r -  

of the Revised C d e  will contain. B %ubrrtantial 
3, the reporting persoin shall file a 
notice of substantial change with the commission forty-five days prior to the flmg 
date of the long-term forecast report or as soon thereafter as the reparting person 
knows of the substantial change. 

(B) Notice of substantial change s M  m i s t  of a letter, signed by the person responshb 
for Ning the long-term forecast report, stating that a substantial change will . .  be 
reflected in the forthcoming long-term forecast report- 

. *  



*** DRAPrP - NOT FOR FILING *** 
4901 :5-3-01 Long-tenmr forecast report dae dates. 

(A) AU electric transmission owners or IGEWs-electric utilities required by seCtian 
4935.04 of the Revised Code to fde a long-term forecast report must fde m d l y  om 
or before April fifteenth. For years in which theii forecast does not show substantial 
h m g g  , the electric transmbsicm 
owner or the IiWJ-electric utility may file only the forms specified in Chapter 
4901:5-5 of the Administrative Code in satisfy@ the requiremnts of this rule. In 
any year that a hearing is m-pired der division @x3) of section 4935.04 of the 
Revised Code, the electric transmission owner or €W&electric utilit\, must file a 
complete long-term forecast report, 

(€I) All gas and natural gas distribution cmpanies mquired by Section 4935.04 of the 
Revised Code to file a long-term fareclast report must file annually on or before June 
first. -On alternating yeama each gas utility may file only the form spBcified in 

've Code in satisfying the 
reqyiremmts of this rule. In any year that a hearing is rwpizvd under division @X3) 
of sectian 4935.04 of the Revised Code, the rgKyrting utility mwt file a compkte 
long-term forecast report. 

. .  Chapter-4WM-S- 490 15-7 Of the 

(C) On or before December thirty-first of each year, the 00mmiSSion shall notify each 
electric trausmission owner or Ff\lt-Iectric utilitv of the number of copieg of its 
long-term forecast report it shall be required to submit at the next filing. On or before 
February fibmth of each year, the codssion shall no@y each gas OF natwal &as 
distribution company of the number of copies of its lungterm forecast ~ l t  it shall 
be required to submit at the next filing. In the event that no notice is sent by the 
commission, the company shall submit the same number of copies of the long-term 
forecast report submitted with the previous year's filing. 

(D) Notwithstanding the requirements of paragraphs (A) and (El) of this rule, the 
commission may grant an extension of the film deadhe for god cause shown, 



I 

*** DRAFT - NOT FOR F!ILING *** 
4901:5-3-02 Fees. 

(A) Fees for e l b c  transmission ownas or €S%-eIectric utilities shall be submitted 
annually to the commission byon or before May first. 

(B) Fees for gas and natural gas distribution companies ahall be submitbed anndly to thc 
commission m or before September f i i n t h .  

(C) All fee payments shall be made by dmk, payable to "the public utilities commiSsion 
of Ohio." 

(D) "he commission shall annually determine the fee each Utility must pay, and &all 
notify each utility as to that amount at least thirty days prior to the date payment is 
due. 

CE) Fees for electric transmhsion owners or EjBIkKlectric utilities will be based on: 

(1) For electric tnimrnission ownem, the fee shall be two and onehalf mills per 
megawatt hour delivery based upom tb enepgy deliveries for loads co- b 
the system inside Ohio for the most recent year for which actual data is reported 
on the most recently filed form FE34& FE-T1 column twelve. 

I 

(2) For HXkelectfic utilities, the fee shall be two and one-baIf mil ls per megawatt: 
hour delivery based upan the wd-g&energy for load for the most recent year 
for which actual data is reported on the most recently fled farm FE4-W FED1 
column eight, 

(F) Fees for gas and natural gas distriiutim companies will be brased on two factors: 

(1) In-state total number of meters in December of the p h g  year, 83 e t.0 
the commission 011 form SG-I. 

(2) Tatal in-state salts for the most recent calendar year far which actual data are 
reported to the commission (M the most recently filed f m  SG-1. 

(G) Annual fees for gas and natural gas distribution companies shall be the SUM of the 
following charges: 

(1) One hundred mills per meter. 

(2) Two hundred ninety-seven mills per million cubic feet. 



*** DRAFST - NOT FOR FILING *** 
49015-3-03 Calculation offmecast rates of change. 

(A) For the purposes of division (D)(3)(c)(i) of Section 4935.04 of the Revised code, the 
change in the average annual rate of change in. the forecasted e W c  peak loads or 
energy delivery shall be calculated by comparing the average aimd m p m d  rate 
of change of the preVious year's long-term f0-t with the average atmud rate of 
change of the current year's long-term forecast. The average annual rnnqomd rate 
of change shall be calculated as the rate of change armrring betwttn yeat zcro sad 
year ten, 

(B) The average m u d  compound rate of change in electric energy delivery for a given 
forecast shall be calculated as the: rate of change occurring betwee21 year zero and 
year ten. For l3IXh-electric utilities, the rate of change shall be d d a t e x r  based 
upon the tmi&g&energy""1""19F) for load on form 

9 W-D I. column eight. 

(C) The average mual compound rate of change in electric peak loads for a given 
forecast shall be c d d W  as the rate of change occurring between year zero and 
year ten. The greater of winter or summer internal load shall be used to determine 
average annual compound rate of change. For cl lr lectric  utilities, the rate of 
change shall be based upon -e electric utilitv's forecast of its seasonal 
peak load demand fereeesi;-i Ohio as reoMted on form 

(D) For the purposes of division @)(3Xc)(i) of section 4935.04 of the Revised Code, the 
change in the average annual rate of change in the forecasted gas CQflgUmptioll. shall 
be calculated by comparing the average annual cornpound rate of change of tbn: 
previom year's long-term forecast with the average annual compound rate of change 
of the cutrent year's long-term forecast, The average annual COIIIPOUIIL1, rate of 
change shall be calculated as the me of change occurring between year zero and 
Ymm 

(E) The average annual compound rate of change in gas mnsumption for B given forecast 
shall be calculated as the rate of change Ocwring between yeat ZCTO and year tea as 
reported in the sum of column ten, total consmon, of form pG1-1 plus calumn 
four, total volumes transported by respondent for on-system customers, of form FGl- 
6. 
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4901:5-5-01 DeMtions. 

(A) "ATC" means available transfer c a p a b i h t y e  

defiiled by the redond 
reliabil itv organization standards. 

(El) "Alternative energy resource" has the meaning set farth in division (AMI, of section 
4928.64 of the Revised Code. 

IC) "Available system cambilitv" means the installed cooability of all generating units oq 
the utilkv svstm Dlus fim purchases. 

(D) "Cambilitv" means the net seasonal dexrui~~uaid ratiw of rrenetatiw em@xnent. q 
#efined bv the restioid reliability ormmiization reliability standards. 

(E) "Ceitified territory" means the semice area established for an electric supulier under 
sections 4933.81 to 4933.90 of the Revised Code. 

iF) Demand-side management" mems those o r o m s  or activities that are desimed to 
rnodifv the inamitude and/or matterns of electricitv eonsumtion in a utility's smkg 
area by mems of eauiurnent installed or actions taken on the customer's aremises. 

. . .  . ( I  @ 3 # 3 J - m  11 - 

$'Electric transntission owcr" tneagg 
the owner of a major utility facilitv ;is de fined in section 4935.04 of the Revistr;! 
- Code, 

. .  

"Ener~-~rice relationshim" mans & 
load. 1 oad sham. or enem consumption 

(?%EL=!" fl 
calculated or obmved effect on peak 
resulting from changes in the retail Price of electricity or orhet fuels. 

. .  . 

-Forecast year," "year of the forecast," or "year zero" means the year in which the 
fmecast is filed. 

-Forecast period" means year zero through year tea  
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~ h t e g r a t e d  operating system" means a p u p  of electric transmjssim ownma rn - 

&BTJs-electu.ic utilities who are members of a jointly OT commody a p d  system 
as a single entity. 

/W "Integrated resource alan" means that ~ i a n  or Droptram. established by a -=son 
subiect to the reauiremeats of this chmtcr. to fhrnish electric energy services in o 
cost-effective and reitsonoble manner confiistent with the provision of adequate 
reliable service, which gives - amraniate cmsideixitian to supplv- and demand-side 

pwjeeted demand and enernv reaukernents. 
resources and transmission or d istribution investments far meeting the 13eno a's 

[M, "Internal load" of a svstem means the summation of the net outDut of its genemtm 
plus the net of interconnection i*eceit& and dekiveries. 

JN) "Interruptible load" meam load that can be curtailed or reduced at the suplief's 
discretion or in accordance with a cont_nctual sseeineiit. 

-had'' means the amount of power aeecled to be delivered at a given poiat m an 
electric system. 

fP) "Load modification" means the immct of a demand-side mamaemeat. 
efficiency, d e m d  reduaion.  rice teswnsive demand, or demand nesm e 
promm desimed to influence customers' 133tterns of electricitv use in order to 
modifv the utility's load sham 

IpI. "Load shaee" means the distribution of R utilitv's total electricitv demand measured 
over time. usually ex~ressed as a c w e  which dots megawatts sumlied against t& 
of occurrence, and illustrates th e vary in^ rnam 'tude of the laad during that time 
period. 

fR) "Native load" of a svstem means the internal lo& minus intematible loads. 

"Nonutilitv generation" mesa s mv source of electricitv which is inwrmmted with 
a utility's svstem. but ig not exclusivelv owned bv an electric utility. 

-Peak demand" or "peals load" means the electric transmjssion ewwwwner's or - 
€i€Ws-electric utilitv's maximum sixty-minute integrated clock hour iw&w&d- 
predicted for actual-) w f w  the year. 

. .  
V ' P r i c e  resmmive 
denmd" mems the medictable resuonse to c h a e s  in wholesale electricitv mkes of 
eteclricitv demand by consumers who are served at retail rates or Brim that c8n vary 
based on wholesale electricitv prices or market conditions. 

w w  
- 

I 
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(V) "Renewable enerm resource" has h e  meaning set forth in division IAf(35) of section 

4928.01 of the Revised Code, 

gW) "Reptminn person" rnems any ~ m s m  reauired to file n Imp-term forecast r q g g  
under section 4935.04 of the Revised Code. 

jX) "Sur>plv-side resources" mean those resources that directly increase the mount of 
electricity available for consumotion in a ucilitv's certified territory 

f$Q(YJ-"Transfer capability," meam the eqeW&y&ilitv of the miasion 
wm+e+Nh  OW^& system to 
:ow mwer over its svstein to another interconnected 
transmission svscem or distribution utliitv while meeting: all national standad 
reliabilitv ivuuirernents. 

a " ' l T C "  means total transfer capacity 

%as defined by the regional reliabilitv organization 
standards and is the measure of the ability of the hteccomqld ek.ctric svstem to 
reliably niove or transfer power from one are3 to another over all transmission lines 
or paths within the interconnected electric svrstems. 
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4-90 1 : 5-5-02 I?umose and SCQIIQ 

fA) This chapter specifies the reportiw recniirements for long-term forecast repom filed 
by electric utilities and transmission owners pursuant to Chapter 49015-1 of the 
Adrn his trative Code. 

(B) Unless otherwise directed by the m~nmission. dl remrts shall be filed using such 
forms as riiav be posted on the commission's web site. Such forms m y  be changed 
without further commission entry md each rexlortinp uerson should check the 
coinndssion's weh site to obtain die current forms before fding a report. 

{{ - Ilfied waive 
requireinent of this chafler. other than a reauirement mandated bv statute. for good 
cause shows, 

I 



I 
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490 15-5-03 Forecast report requirements for electric utilities and transmission 

owners. 

(A) Sumarv of the long-term forecast remrt. 

The long-term forecast reDm shall contain a sumn~arv describing the electric util&& 
forecast of loads and the resoiirce plan to m e  t chat load aid shall include at a 
minimum: 

$1) The planning objectives. 

(2’1 A surmnarv of its forecasts of enerav and p eak load demaucls and t he key 
assumptions or nroiectionfi underlvinn these forecasts. 

$3) A description of the arocess bv which the e n e m  and peak load forecas ts were 
developed, 

JB) General guidelines. The following guidelines shall be used in the orearrration of the 
forecast: 

ill The forecast must be based upan independent malvsis bv the rerroitiner electric 
tranmission owner or electric u t m  

(2) The forecast mav be based on those forecasting methods that vield the most 
useful res~dllts to the electric transmission owner or electric utilitv. 

J31 Where the reauired data have not been calculated directly, relevant conversion 
factors shall be displaved, 

j 0  Stiecial subiect areas. 

f l l  The following matters shall s m % a l l v  be addressedt 

[a) A desciiDtion of the extent to which the tep orting - electric transmission owner 
05 electric utilitv coordinates its load and resource forecasts with those of 
other svsterns such as af%iintad svstems in a hold- campanv p u p ,  
associated svstem in an intemated operating svstem or other coord inw 
oraanizatiom, or other neuhorina. svstems, 

Jb) A descrbtion of the manner in which such forecasts are coordinated. and any 
problems exmrienced in effarts to coordinate forecasts. 

I(c1 A brief deseriation of any oall s, slmrevs. or data-natherinP activities used in 
preuarotion of the forecast. 
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/2) No later ttmn six months Drior to the rem ired date of submission of the forecast, 

the commission rnav sunaiv the remrtine. - electric trmsmission owner OT electric 
utility: 

la) Copies of atmromiate commission or other state documents or public 
statements that include the state mergv PO licy for consideration. in 
preparation of the forecast. 

(b) Such current enerav a0 licv chanrzes or deliberations. which. due to their 
immediate sidficance. the commission determines to be relevant for 
wecific identification in the formast (including but not limited to new 
legislation. regulations. or adjiidicatorv findmizs). The rewi’tina uerson 
shall mavide a discussion of the imuacts of such factors aud bo w it hag 
taken these factors into account, 

(31 Existing e p v  efficiencv. demand reduction. and demand response ~rogams 
and Dolicies of the reaortina person. which suwort merw conservation and load 
modification, shall be described alone with an estimate of their irnDacts on 
cneray and peak demand and stimly resources. 

14) Energy-piice relationships: 

e 
consumption and describe how such changes tire accounted for in the 
forecast. 

j%) To the extent possible, sxcifv a demand function that will or a n  be u S a  

identify the relationshiu between any dwamic retail arbs and peak load, 
-. which mDtures the krmact of mice responrive demand. 

A descrintion of. and iustification for, the met hodol~gies emloved fen: 
determinixla such enerw-mice rehticmshbs shall be included 

se of the documentation section of the rewrt is to (D) Forecast documentation. The DWPO 
permit a thcrrotwh rev iew of the farecast meth odolw and test its vdi- 
mmuonents of the forecast documentation include: 

. .  

(1, A description of the forecast methodoloav em~loved. includmrr: 

la) Overall meth odologicd framework chosen. 

jb’, Smcific malvtical techaiaues 4. their D W  se. and the forecast 
comDomit to which thev are applied. 

iaues are related jcl The manner in which sbeclfac tech , I  

forecast. 



I 

I 

*** DRAFT - NOT FOR m I N G  *** 
jdl Where statistical techniaues have been used: 

li) All relevant eawrtions and data. 

fii, The size of the standard emr of the estimate. and the size of the 
forecasting enm, assmiad with each relevant forecastme! model 
eauation. this inlbmation shall be included for each forecast at the 
bottom of forms €%-Dl to mE-D6. 

liiiZ A description of the techniaue. 

fiv) The reason for choosing the technique. 

(VI identification of sirnificant comDuter software used. 

{e) An exdimation of how controllable and hteimiatible loads are forecasted and 
how thev are treated in the total forecast. 

ff> An identification of load factors or other relevant convet.siou factom and a 
descriution of how thev are used within the foremis& 

fg’~ Where the inethodulorty for anv fiector has changed significantlv from the 
previous vew, n discussion of the rationale for the change. 

J2 1 Assumntionfi and strecia1 inforim tim. The remrtine Derson SUE; 

la) For each sirnificant assumDtion made in preparing the forecas, include Q 
discussion of the basis for the assumotion and the imaact it has on the 
forecast results. Give sow%es o f the assumDtian if other than the rewi?ing: 
person. 

fb) ldemifv swcial information beam P on the forecast le.& tbe existence of 4 
inaior planned industrial QQMIIS ion DID pwn in the area o f s mice or other 
need determined on D regional basis). 

(3) Database documentation. The reswnsibilities of the remrtins; OerSon with renard 
to its forecast database are as follows: 

{a) The r%orting person Ball provide or cause to be provided: 

{i) A brief descriotioa of all data sets used in makine the forecast, both 
internal and external. intm and outwt. and a citation to the sources. 

(iil The reasons for the selection of the specific database used. 
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liii, A clear identification of any sirmifiwit adiustments made to raw da ti) 

411 order to adaet them for use in the forecast. including, to the extent 
practicable: 

lrrl The nature of the adjustment made. 

{b) The basis for the adjustment made, 

(c, The waitude of the aditlstment. 

lb) If a hearing i s  to be held an the farecast in the current forecast v w .  thg 
reuonhgt ~ m o n  shall omvide to the commission in electronic formats or 
other medium as the commission ckects, all clata series. both iuput and 
outmt. raw and adiusted, and model equations LIS& in the pmaration of the 
f01ecast. 

fcl The reporting person shail nrovide to the commission, an reauest: 

li, Codes of all data sets used in makiria the forecasts. including both raw 
and adiusted data, input and outDut data, and complete descritAions of 
anv mathematical. technical. statistical. or other d e i  used 
prepwiita the data 

lii) A iiarrakive exolainine the data SI% and am adjustments d e  with the 
data to daDt  it far use in the forecast. 
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4901:5-5-04 Forecasts for electric transmission owners. 

lA1 General widelines. 

The electric trammission owner shall mavide or cause to be arovided data on tht: use 
of its transmission lines and facilities. 

(1) The forecast shall include data on all existing transmission lines and associated 
facilities of one hundred twentv -five kilovolts ikVl md above as dcrfined by the 
commission, for year zero to vear ten. 

(21 The forecast shall include data on all ulanned transmission lines and associated 
facilities of one hundred twentv-five kilovolts &V) and above as well BS 
substantial planned additions to. and reDlacement of existink? facilities. as 
defined bv the commission for vear zero to year ten. 

(3) The reporting electric transmission owner shall be premred to sum1.y to the 
commission on demand, additional data and maps of transmission lines 
faciili ties 

Transmission enerw data and peak drnnand forecast forms. 

The electric transmission owner's f o r t  shall be submitted in an ektmnic form 
prescribed bv the commission or its staff. 

f 1) Electric transmission owners shall file energv delivq forecast (menawatt 
hours/vear) dah: Actual mind forecast as shown on form FE-Tl. The electric 
transmission owner shall indicate the total enerw it received from all generating 
sources conn ected to their transmission system within Ohio as well as the tbtsl 
enerav received from dl generating sources coma& to their svsteg[a, They 
shal1 indicate the total enewv received at interconnections witb other electric 
transmission owners within Ohio as well as the total enemv received from all its 
intewmnec tions. The electric transmission owner shd 1 rmart the total 
deliveries to interconnect ions within Oh io as well os to aU its inter COlIlleCtiOIU. 
The electric transmission owner shall rewrt the total enerm deliveries for I d s  
within Ohio as well as to all load deliveries. 

(2) Electric transmission owners shall file system seasonal peak load deananq + t s s  demand levels for summer an d 
winter seasons as disolaved on form FE-T2. coverinp both native and inkmnl 
loads, 8s defined in the form. 

I 

i 
(3) Monthlv da ta of e n e m  lo@& The e lectric tramnu 'ssion own er shall 

srsecifv in detail the methoclolo~v erntlloved t o t>rodw monthly forecasts of 
enet.w and wak load for the current year and one year in the future. The 
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reporting electric transmission owner shall provide or cause to be urovided 
monthly infomation as reauired on the followine forms: 

la) "Total monthlv .enerav forecast" forecast information concemine: monrhlv 
gneray forecasts sh all be movided far t wo wars 0 a form FE-T3. 

4 b) "Monthly internal oeak load forecast" forecast information concerning 
tnonthlv peak load forecasts shall be movided for two years on form FE-T4. 

IC) "Monthlv enerev transaction" th e reenorting electric transmission owiier shall 
provide or cause to be provided monthly data on all energy received and 
delivered for the twelve months of the most recent vear for which nctual 
data is remrted on die forms E - T S  and E-T6: 

ti) On form FIE-TS mn A. the electric tramnlirssion owner shall urovide or 
cause to be movided monthly data on all euerw received under firm 
contract and n o n f i i  contract; 

(al From Dower ~lants directlv cormnected to their transmission system. 

(h)  From ocher sources, 

[iil On form FET5 lsart B. the electric transmission owner shaU D rovide or 
cause tQ be Drovided monthIV data on m e w  delivered under firm and 
nonfirm contract for the total swtem and for delivew a0 ints located in 
Ohio: 

(a, The amount of Dower delivered to afiliated electric utilities. 

(b) "he amount of mwer delivered to other non&liated investor- 
owned electric utilities. 

(c, The amount of power delivered to coop rativelv owned electric 
utilities . 

MJ The am o u t  of wwer delivered to rnunlsbgzaay o wned el- * .  

utilities. 

(el The amount of Dower delivered to federal and state electric 
anencies. 

( f j  The amount of mwcr delivered Fo r nondistribution service. 

The total mount of Dower delivered. 



! 
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(iii, On form FE-TS part 42. the electric transmission own er shall movide OT 

cause to be Provided moxithlv data 011 svscem losses and/or unaccounted 
for enerw by firm and nonfirm transmission service. 

14) The reportinrr electric transmission owner shall urovide the following data cm & 
onerating conditions o€ transmission owner's system at the time of the svstem's 
mmthlv wnk for each month during the most recent year on form pET6: 

la) The date and time of peak. 

ib) The D& MWs. 

(c)Afly scheduled transmission outages on the system. 

(do Any uiucbeduled transmission o u m  on tbe s y stem. 

(e )  Any emermcv operating nrmdures in effect. 

icr) The existing transmission svstem, 

) The rencrrtina electric transmission owner shall movide or cause to be Provided 4 
brief narrative description of the existing electric transmi ssion svstem and 
idmtifv anv transmission constraints and critical contingencies with and without 
the uower transfers to the neighboring amRmies detailed in forms FE-T7 and 
FE-T8; 

(a) A suminary of the characteristics of existing transmission lines shall be 
shown as indicated in form FE-T79 characteristics of existine; transmission 
- lines. 

fi) A separate listim - of substations for each line included in form FE-T7 MI 
ions, be shown as indicated in form FE-TS. sumiary of exrstmg substat . .  

L2) Each rewrting: - electric transmission owner shall imvide or c w e  to be arovided 
mam of its electric transmission system as follows: 

la) One schematic map of the transmission network. 

{b) A mao showing the actual, nhvsical - -  routing of the transmission h e s t  
peomphic landmarks. mior metropolitan areas, and the location of 
substations an d PenemtinP dants. interconuects with distribut' ion. and 
interconnections with other electric transm ivsiorr owners, 

Two coDies of lhe ma0 described in barmaQh KXILk'b) of this d e .  for 
commission use. on a 1:25O.O00 scale. The electric transmission owners 



. 
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IIW iointlv provide one set of rnam to meet this reaiurement. Participation 
in the commission's ioint mapping oroiect will meet this mul 'ment. 

{DS The olanned transmission system. 

The renorting electric transmission owner shall provide or cawt tn be prow 'ded 4 
detailed m a t i v e  descrbtion of the plain& electric transmission and identifv any 
transmission constraints and critical continrrencies with and without t he power 
tsimsfws to the neiaborine commnies and. a descritstion of the dans for 
develonment of facilities for wars zero through ten as follows: 

f l )  Specifications of R Iamed tmnsmission h 'nes shaII be provided on farm FE-V, 
s~ecificotions of DIanned electric transmission lines for: 

New lines rewiring new rights-of-wav. 

[b) Lines in which changes of cmacitv, either in term of current. voltage. o r 
both, me scheduled to take place. 

{el Other chanpes in trammission lines or rihts-of-way. which would be 
considered as substantial additions, as defined in rule 4W6-1-02, of h e  
A dm in istrative Code. 

(21 A listing of all nroPosed substations shall be movided in form FE-T10, su- 
ol.'nrowsed substaliom. 

L3) The transmission fo t s 
as f0Uows: 

la) An overlav to each of the m a ~ s  reauired in ~arn- ((3 of thjs rule 
showing the Dlanned tmsm ission lines, substat ion. and generather rrlants as 
they will tie into the existing system; t11med lines shnlk be shown and 
identified as such and keved into form FE-T9, to mode as mm~lete: 4 
picture of the svstem as is mssible. Combined mws showha both exlstmg 
and orowsed facilities mav be substituted for the overlavs. Where D tanning 
horizons make it irntxactical to comply fullv with the data repuirernants of 
thk rule, as mnnv data as are available shall be movided donre with 
estimated date on which additional data will be available. 

* .  

(b) Two copies of the above overlap. for commission use, on a scale of 
1:250.000. The electric transmission owners may iohtlv p v i d e  one set of 
overlavs to meet this reauirement . Particimtion in the co~tl~ission's ioma . .  

is  reauirernent. 

@ Substantiation of the planned transmission svstem. 
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I 

The reporting: electric transmission owner shall submit a substantiation of 
transmission development plans, hiciud& 

{ I }  Descri.ptjon and transcrbtion dimam of the base case Id flow studies of the 
transmission owner's transmissioa svstern in Ohio. one for the ament vear and 
one as proiected either three or five v m  into the future* and m o d e  base w e  
load flow studies on computer disks in PSSE or PSLF format a h a  with 
trmscridion diagrams for the base cases. 

(2) A tabulatian of and transcrivtion diarrrrams for a rtxmssentative number of 
contingency cases studied along with a brief statements concerning the results. 

53) Analvsis of mmosed solutions to problems identified in ~ar3mmh EM25 of this 
& 

14) Adequacy of the electric transmission owner's trmxnission svstem to wiLhstand 
natural disasters and overload conditions. 

(5)  Analvsis of the electric trmsmission owner's transmission svstem to uer& 
power interchange with neighboring svstems. 

16) A diagram showing the electric transmission owner's import and exMJft transfer 
capabilities and ideiitifvina the limiting eiementfs) during each season of 
reuortinP: ueriod In addition. the rewrtine electric transmission owner will 
provide a lifting of transmission loading refief (TLR) Drocedwes cakd during 
- the last two seasons for which actual data we available. "hat listing may include 
onlv those TLRs cal led as a result of a transmission limit on the neDort inq 
ele&ic transmission owner's transmission svstem. For each TLR event. the 
tistine. shall include the maximum level. and the duration at the maximum level, 
and the magnitude (in MW) of the mwer citrtailments. 

(72 A description of any studies rega rdine transmission svstem improvement, 
including, but not limited to, my studies of the potential for ducinp line Iosses, 
thennal load- and 1 ow voltage. and for immh~ access to alternative enegy 
resotires. 

(SI A switchin? dimam of the trmsmissim network. 

1 E;) Regional and bulk Dower reauirernents, 

To avoid the inefficiencies associated with havine each electric transmission owner 
reaoit this data. the electric traosmisfiion owners mov have the rehond tran smission 
system oaerator submit a sinele rewrt on their beho If. This i n f o m i  on shall be 
provided os soon as it becomes available. Data orovided to the commission 
concerning the electric transmission owner's existing and phMt!d bulk power 
transmission svstem (two hundred thirty kV and 3bove) shall include the follow in^ 



*** DR,A.FT - NOT FOR FTLJNG *** 
I!_) The most recent repional wwa existins facl ‘lities and a IZ authorized man 

(2) A plan on the bulk power transmission network of the redon in service (totdl 
certified teilitorv of the companies in h e  region including out-of-state certified 

rfaces with adioining re- teni tories) at the time of the rgpo rt. inc1ud-t.e . .  

(3) Regional transmission svstern -Power interchange matrix, 

its of the S4) A transmission diaaram and a s u m a r v  of the load flaw base case stud 
reuortine;. bulk iiower network of the rwbn as it iiow exists at tlie time of 

(5) A plan of the bulk Dower transmlsvion network of the region lincludina interties 
with rtdioinine; regions) and the mneral routine of facilities committed or 
tentativelv nroiected far service within ten years. including identification & 
principal substations, operating voltages, and projected in-service dates. 

(61 A list and diagram showing transmission constrains of the bulk power 
transmission tietwork. ind wJ,& interconnections. 

jG) To the extent that infomation sought in this rule contains critical energy 
itlfi.rrstrudure. the reuoajna paso n shall .provide such inforanntion to the 
commission’s staff but redact ail such information before filing in the case docket. 

I 
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4901 :5-5-0s Enerw and demand forecasts for electric utilities. 

The rewrting Defson shall provide or cause to be movided data on the use of the 
electric utilitv's distributian lines and facilities. 

(2, The rellorting ~ e r s  on shall s0eci.f~ in d e w  the mthdolom emoloved to 
produce monthlv forecasts of emrw and ueak load for the current year and one 
war in the fiiture. 

j3) The reuortine: Derson shall. itDQn reuuest. supalv to the commission wi& 
additional data and mps  of distribution lines and facilities. 

{B) Distribution enerm data &e& deman d forecast f o m .  

The distribution forecast shall be submitted in an electronic form Drescribed bv && 
commission or its staff. 

(1, Each electric utilitv shall file a certified teiritorv energy forecast hegiawatt- 
hourdyenr). Each electric utili& meratinp in Ohio shall furnish corn0 leted se ts 
of F'E-D1 and E-D2  fonns: 

(a> FE-D1 shall contain data for onlv the Ohio Dortion of the retrortinn electric 
utilitv's total certified tenritorv. 

{h) Electric utilities that are members of an integrated Oneratbp svste rn and 
ODeMted on a system basis shall dso file FE-D2 for the inlemated svstem. 

l2) Each electric utilitv shall file Ohia and system seasonal I J ~  ak. load &man d 
forecasts: Actual and forecast s v s m  oeak demand levels for summer 
winter seasons ai disolaved on forms FE-D3 and FE-D4. as fol~ows: 

fa) FE-D3 $hall contain data for o ntv the Ohio Dortion of the reporting electric 
utility's total certified territory. 

f i f i  of ink ted o eratin s stem and 
omratd on a svsteni basis shall also fie form FE-W for the integra&! 
sYs tern. 

(3) Mmthlv forecas ts of energy and oeak lo&. 

The electric utilitv shall sx~cifv in derail the methodolaw emnloved to modwe 
monthly forecasts of enerav o a k  load and resources for the current war and one 
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*** DRAFT - NOT FOR FILING *** 
war in the future. The reporting electric utilitv shall mavide or cause to be 
wvided mmthly information as reuuired on the following forms: 

la) From E-DS. monthlv net energy for load forasli, 

(b) Form FE-D6, rnonthlv native and internal tmt.lc load forecasts. 

L O  Substantiation of the planned distribution system. 

The reooi?iiig elecWie utiiitv shall submit a substantiation of distribution 
development olans. includiw: 

It, h a d  flow or other system analvsis bv voltage class of the electric utilitv'% 
distribution svstem ~erformance in Ohio, that identifies and considers each of 
the following: 

(a) A n y  thermal overloadiw of distribution circuits and eaubment. 

(b) Anv voltape - variations on distribution circuits that do not comlv With the 
current version of the American National Standard Institute M N S Q  
standard C84.1. electric wwer systems and eauiment voltage ratisas or 
standard as later amended. 

Q25 Analvsis and consideration of orouorsed solutions to uroblms identifwi h 
parasrcmh KXl) of this rule. 

53) Adeaustcv of the electric utilitv distribution svstm to withstand natura I disasters 
and overloart cmd itionst 

(4) Annlvsis wid consideration of any studies regding distribution system 
immvemeiit. inchdine;. but not I d  'ted to, any studies of the Dotentid for 

for immoving access to alternative resources. 
reducing tine losses, thermal loading! and low voltage or any other m b l e m  5. and 

IS', A switching diagram of circuits less than one hundred twentv-five kV that are not 
- radial. 
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*** DRAFT - NOT FOR FILING *** 
4901 5-5 -06 Inteerated resource plans for electric utilities, 

(A) The intemated resource plan %hall contain a narrative discussion and analysis of: 

f l ,  Anticipated t&nolQgical chanpes which may be e x d  to influence the 
rcmrting. oerson’s generation mix. use of energv efficiency and peakdemmd 

energy resources Dursuant to section 4928.64 of the Revised Code or &chi- 
~lsed to stme energv for peak use. 

reduction programs, availability of fuels. tvue of rzeneration, use of dternatr ‘VG 

(21 The availabilitv and mt ent id develomnent of alternative elimlzy rescmrces 
pursuant to section 4928.64 of the Revised Code fur geBrating ekctricitv. 

f3) Research, develomnent. and demonstration efforts relating to alternative energy 
resources. including expenditure information and description of sr>ecific 
investimitions, and the nature and timiner of anticipated results of h s q  
investi mtions, 

14) The impact of environmental regulations on generating cauacity, cost. and 
reliability. including precise Quantitative estimates andlor historical data 

R e v i d  Code, 
pursuant to division (B)(2Mb) and/ or (BH2Kc) of section 4928,143 of the! 

[SI Textual material not specifically required but of imuortance to the res OurCe 

forecast of the remxting utilitv mav be included in the amnwriate section. 

JB) Existiiin Feneratha svstem description. 

(1) The reporting Derson shall ~roville a brief wrnrnary narrative of the existing 
electric ~eneratha system (which is deta iled in p m q  h IEM1) of this del .  I f  
a hewine; is to be held on the forecast in the current vem. the reminp  
shall submit to the cgmmission with its I o ng -tern f0-t r e m  the ant icipated 
operating. maintenance, and fuel exaense of each unit for each vear of the 
fai-ccast period. The conmission m y  make exceptions to this pamg rau& - fo r 
good cause; 

l21 A sumnarv of the pooling. mutual assistance, and all a m m e  nts for mxhasing 
from and selling mwer and energy to dhcr utilities or nonutility generatars, 
includios! costs and amounts, shdl be imvided and reconciled with the 
infatmation reauid io. pmmoh EH22 of this rulez 

{O Need for additional elmtricitv resource ovtions. 



*** DRAET - NOT FOR FILING *** 
il) The iwxxtinp Derson shall describe the arocedttre foliowed in dettennining the 

need far additional electricity resource options. All maior factors shall be 
discussed, including but not limited to: 

la) Svs tern load profile. 

IC) Unit size and avahbilitv of existing! and nlanned Units. 

Id) Forecast uncertaintv. 

(e', Electricity resource oDtion mxertaintv with resvect to cost, avsilabilitv, 
CQtWV$l xkil in-seeice dates. and perfoman Ce. 

Lf) Lead times for cmsmtctian or jrnDiernentation of planned electricitv resource 
outions. 

($) Power interchange with other electric s y s t e ~ .  including consideration af the 
ability to sell tmwer. 

[hS Price iesponsive demand and urice elasticity. including. but not limited to, 
the value of lost load assessments due to the voluntary implementation of 
time differmtjated Dricinpi. 

li) Rerzulatorv climate, 

t i )  Reliability criteria, including a disciffisian and analvsis of tbe r m h g  
influencing their selection, including, person's reliabilitv -a and factors 

but not limited to: 

I ,  

ii Reliabiii t y measiues used and factors includin9: the selectioa 

fiii) Economic analvsis uerfonned. 

liv) Anv iudgments amlied. 

12) A discussion of the electric iuiiitv's moiected svstem reliability, includ 
erqiectted adeauacv of the existing system in both the short- am-- 

@) Integrated resource plan, 



*** DRAI?" -NOT FOR FLING *** 
(1) This paramph shall include the electric utilitv's uroiected mix of resotme 

options to meet the base case D r D  
requirements. 

52) A discussion of the electric utility's Droiwted svstem lrsliabilitv shail be 
presented. h shall include: 

{a) A discussion of the future ;tcteauacv of the efeciric utility's proiected svstern 
in both the short- and long-term. 

@, A discussion of the future a d e a w  of h i  sumlies in both the short- 
long-term. Additionally, the mortine; person shall provide. for the forecast 
period. a descrintion of its overall fuel procurement policies and arocedures. 

source of fuel SUUD~Y, md the mrc entaee of fuel sumlv under contract shaU 
he included. 

A descriution of the system's fuel reaw ' cments, the svstem's atgjxath 'C 

[3I The electric utility shall demonstrate the cost-effectiveness of the ~ l a n  throureb a 
curnuaxison over the ten-war forecast horizon of the revenue recRljremnt and 
rate impacts of the selected alan and alternative plans evaluated. The selection 
of the u2m shall demonstrate adeauete consickration af the risks;. reliabfitv. & 
uncertainties associated with the imson's selected dan and alternative ~lans. and 
of other factors the electric utility &em$ appmuriate. 

(41 The methoclolarv for ar r iv in~  at the olan must be m & i n e d  and described. 
The description niust be sufficientlv exolicit, detailed and cornt3Iet.e to allow the 
commission md other knowledgeable - parries to understand how the assessment 
was conducted. This descriDcion shall also include; 

[a> A general discussion of the decision-makine: D~OWS. criteria. and standards 
emrdoyed by the electric utility as it relates to the development of the 
inteerated resource pian 

fb) A discussion of how the D fan is consistent with the overall alanning 
objectives of Dararzraph IAl of rule 4(301:S-5-03 of the Adrn inistrative Code. 

(e) A discussion of key assummiom and iud- ts used in deveioament of the 
iritecrrated resouw P ltU&, 

( 5 ,  The reoortinp Derson shall Drovide information sufficient for the commission to 
determine he reasonableness Q f the htenmted resource D 1an.Ind etmninina the 
reasonableness of an intemated a s o w e  plan. the commission will consick 

(a) The adeauacv. reliability. and cost-effedivews of the d q  



*** Dl&WT - NOT FOR FfLING *** 
jb) Whether the niethodolonv used to develou the ulan evaluates &mmd-sicle 

mamerenient maefams and nonelectric utilitv generation on both sides of 

electricitv resome oDtions. At a minimurn, the total. resource cost test as 
defined in ride 4901:1-39-01 of the Administrative Code. should be used to 
determine the cost-effectiveness of demand-side management programs, 

t h h  

Ccl Whether the Dlan gives adeauate consideration to the followina factors: 

jiZ Uncertainty in load forecasts and electricitv resource oution oost, 
availabilitv, and performance estimates. 

lii) Potential rate and customer bill imoacts of the elan. 

liv) Other significant economic irnoacts and their associated costs. 

iv’, Imoacts of the plan on the fmancinl status of the wrntlmv. 

[vi) Other strategic considerations inchdin9 flexibility, diversitv, the size 
and lead time of commitments, and lost opmrtunities for investma& 

(vii) Eaiiitv m o r w  customer el3sses. 

fviii’l The impacts of the plan ova- time. 

/dl Such other matters the comnnission considers apmnriate. 

(E) Electricitv resource forecast forms. The ektricitv res WLm forecast S M  1h 
submitted in an electronic form mescribed by the cornmissioii or its staff. 

llr Form E - R l ,  ”Monthlv Forecast of Electric Utility’s Ohio Service Area Peak 
Load and Re sources De dicated to Meet 0 hi0 Service Are a Peak 
Forecast information conceriune: monthly loads and resources shalt be or0 vided 
for two years on farm F E R  1.. 

I2) Form FE-R2, “Montblv Forecast of Svstem Peak Load and Resour ces Dedlc&& 
to Meet Svstem Peak Load.” Forecss t informa tion corn ’ g! monthlv loadp 
and resotuces shalt be orovided for two vears on form FE-R2. 

131 ExisthP system description. The reportiqg -g@ son shall movide the existing 
inside and outside Ohio in summary electric svsrern ~e-v both 

form as indicated in Form FE-R3: “Sw- of Existine Electric Generation 
Facilities for the Svstem.“ 

I .  



*** DRAFT - NOT FOR HLING *** 
f41 Long-term forecast reauirements. The mporting person shall orovide II ten-va  

forecast which shall identify the electricity res o w e  options (including 
purchased power) exnected to be needed to meet forecast svstem load levels, q 
identified in the ne& load demand forecast. The follcwinr farm s shall be 
provided. 

ja.l Form FE-R4: "Actual Generating Cimabilitv Dedicated to Meet Ohio Pcak 
L O ~ d "  

ibl Fami FE-R5: "Proiected Generating Cambilitv Changes To M e t  Ohio Peak 
Load." A s~munary and reconciliation of the information given in form E- 
R 10 shall be omvided by the cornoletion of form FE-R5. 

{ c }  Form FE-R6: "Electric Utilitv's Actual and Forecast Ohio Peak Load and 
Rcsources Dedicated to Meet Ohio Peak Load." Actual and forecast 
information concerning summer seasonal lo& and resources shall be 
provided €or yean minus five through ten on form FE-R6. \ 

Id) Form E - R 7 :  "Actual and Forecast System Peak Load and Reso~r~@ 
Dedicated to Meet Svstem Peak Load.'' Actual and forecast iofomration 
concerning sLiMmer seasonal loa&9 and resources shall be provided for vears 
minus five throurzh ten on form a R 7 .  

(e) Form FE-R8: "Electric Utility's Actual and Forecast Ohio Peak LcMd and 
Resources Dedicated to Meet Ohio Peak Load." Actual and forecast 
information concernhie: winter seasonal loads ami re sources shall be 
provided for vears minus five through ten on form F%RB. 

If> Form E - R 9 :  ''Actual and Forecast Svstem Peak Load and Resources 
Dedicated to Meet Svstern Peak Load." Actual and fmcas t infarroatirvn 
conming winter seasonal loads and mswcw Wi be ~rovided for Vear~ 
minus five throuczh ten on fonn FE-R9. 

f3 Plans for develoDment of facilities in the foreca st mid. Information 
new generating cmacitv shall be Drovided for each planned faciiitv on form FE; 
R10: "Seecifkations of Planned Efectric Generation Facilities."_ 

la) AI1 it$ormntion on facilities which will commence opesatirbg dw ins the 
forecast ueciod and fd i t ies  on which construction will C O ~ ~ W W  during 
the forecast Period shall be dbdirved. 

{b) Each amlicable facilitv shall be keved to the cauacitv increases summarized 
in form FE-R5. indicatina the amount and timing of additional earatr 'fig 
cambilitv provided. 



COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 

Application Of Duke Energy Kentucky, Inc. For Approval Of 
Energy Efficiency Plan Including An Energy Efficiency Rider And 
Portfolio Of Energy Efficiency Programs 

: Case No. 2008-00495 
: 

RESPONSES OF THE KROGER CO. 
TO DUT(E ENERGY KENTUCKY, INC.'S FIRST SET OF DATA FWQUESTS 

5. 
following information: 

As it relates to the pre-filed direct testimony of Kroger witness Kevin Higgins, please provide the 

Page 1 , line 13: please list and provide addresses for each of the 26 stores and other 
facilities referenced. 
Page 1 , line 19: please state when Mr. Higgins completed the coursework for his Ph.D. 
Page 2, lines 15 to 2 1 : please provide copies of all of Mr. Higgins' prior testimony given 
on the subject of energy efficiency. 
Exhibit KCH-2: please provide a copy of the spreadsheet that supports Exhibit KCH-2, 
with all equations in the appropriate cells. 
Exhibit KCH-2: please provide the derivation of the kWh and kW values employed on 
lines 1 and 2. 
Exhibit KCH-2: please provide the derivation of the avoided cost per kWh on line 3. 
Exhibit KCH-2: please provide the derivation of the program costs on line 5 and the 
incentive on line 6. 
Exhibit KCH-2: please provide the derivation of the lost margin per kWh on line 10. 
Exhibit KCH-2: please provide the derivation of the program costs on line 5 and the 
incentive on line 6. 
Page 8, lines 12 to 14: please provide the derivation of the 24% after tax return on equity. 
Page 10, lines 9-14: Mr. Higgins states that Kroger is "very active in pursuing DSM 
activities;" please provide a list of all DSM and energy efficiency measures being 
implemented by Kroger, including the cost of each measure and the projected kWh 
savings of each measure, for each of the 26 stores and other facilities listed in response to 
question 5.a. above. 

Respondents: Kevin Higgins and Neal Townsend 

RESPONSE: 
a) 
b) 1981. 

This information is already in the possession of Duke Energy Kentucky. 

- 5 -  



COMMONWEALTH OF KENTUCKY 
BEFORE: THE: PUBLIC SERVICE COMMISSION 

Application Of Duke Energy Kentucky, Inc. For Approval Of 
Energy Efficiency Plan Including An Energy Efficiency Rider And 
Portfolio Of Energy Efficiency Programs 

: Case No. 2008-00495 
: 

RESPONSES OF THE KROGER CO. 
TO DUKE ENERGY KENTUCKY, INC.’S FIRST SET OF DATA REQUESTS 

Please see CD labeled “Attachments to Kroger Response to Duke Set 1, Interrogatory 
No. 5(c).” Note that Mr. Higgins has not been able to locate a copy of his 1985 testimony 
on this topic filed before the Utah Public Service Commission in Case No. 84-999-20. 
If a copy can be located, this response will be supplemented. 
Please see Kroger’s Response to Duke Set 1, Data Request No. 5. 
The kW values on Line 1 are derived values based on a BenefitKOst ratio of 3.57 (Line 
7), given the avoided costs and program costs assumed in the analysis. The kWh on Line 
2 are calculated using a 48.6% load factor. 
The avoided costs on Line 3 were determined from the Total Conservation for Non- 
Residential Customers summary on Duke Attachment RGS 3. 
The program cost on Line 5 is an assumed illustrative cost as stated on pages 6-7 of Mr. 
Higgins’ direct testimony. The 20% incentive value on Line 6 is also an assumed 
incentive value presented for illustration purposes. 
The derivation of the lost margin costs on Line 10 is derived from the Total Non- 
Residential suxnmary on Duke Attachment RGS 3. 
See response to g) above. 
The 24% after tax return estimate was derived by subtracting an estimate of the weighted 
cost of long-term (2.474 %) and short-term (.436%) debt from Duke’s requested 15% 
after tax return on investment (ROI) and dividing the result by the estimated of the equity 
capital structure weight (50.88%). These estimated values were taken from Duke 
Kentucky’s last rate case (Case No. 2006-001 72). This derivation is shown below. 

ROE =I [15.0%-2.474%-0.436%] + .5088 
ROE = 23 3% 

The information is not available in the form requested. Please see Attachment to Kroger 
Response Duke Set 1 , Interrogatory No. 5(k) for an overview of Kroger’s DSM and 
energy efficiency efforts. [CONFIDENTIAL - FILED UNDER SEAL] 

- 6 -  



COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 

Application Of Duke Energy Kentucky, Inc. For Approval Of 
Energy Efficiency Plan Including An Energy Efficiency Rider And 
Portfolio Of Energy Efficiency Programs 

: Case No. 2008-00495 
: 

RESPONSES OF THE KROGER CO. 
TO DUB33 ENERGY KENTUCKY, INC.’S FIRST SET OF DATA REQUESTS 

6. 
any proceeding in this matter. 

Please identify all documents or other evidence that Kroger may seek to introduce as exhibits in 

Respondent: Kurt J. Boehm, Esq. 

RESPONSE: 

Kroger has yet to identify any additional exhibits it intends to introduce in proceedings in this matter. 

- 8 -  



COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMlMISSION 

Application Of Duke Energy Kentucky, Inc. For Approval Of 
Energy Efficiency Plan Including An Energy Efficiency Rider And 
Portfolio Of Energy Efficiency Programs 

: Case No. 2008-00495 
: 

RESPONSES OF THE KROGER CO. 
TO DUKE ENERGY KENTUCKY, INC.’S FIRST SET OF DATA REQUESTS 

7. 
“extend the opt-out provision applicable to the Company’s Demand-Side management (“DSM’) 
programs to include customers with aggregate loads over 25 million kilowatt hours per year. 

Please explain whether Mr. Higgins believes the Kentucky Public Service Commission can 

Respondent: Kevin Higgins 

RESPONSE: 

Mr. Higgins is not an attorney, but is not aware of any prohibition that would prevent the Kentucky 
Public Service Commission from taking such an action. 

- 9 -  



COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMWIISSION 

Application Of Duke Energy Kentucky, Inc. For Approval Of 
Energy Efficiency Plan Including An Energy Efficiency Rider And 
Portfolio Of Energy Efficiency Programs 

: Case No. 2008-00495 
: 

RESPONSES OF THE KROGER CO. 
TO DUKE ENERGY KENTTJCKY, LNC.’S FIRST SET OF DATA =QUESTS 

DATA REQUESTS 

Duke Energy Kentucky requests that Kroger produce the following documents: 

1. 
Interrogatories. 

Any and all documents identified or referenced in response to any of the foregoing 

Respondent: Kevin Higgins 

RESPONSE: 

Any referenced documents are provided as part of the responses to these discovery requests or are part 
of Duke Energy Kentucky’s filing. 

- 10-  



COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 

Application Of Duke Energy Kentucky, Inc. For Approval Of 
Energy Efficiency Plan Including An Energy Efficiency Rider And 
Portfolio Of Energy Efficiency Programs 

: Case No. 2008-00495 
: 

RESPONSES OF THE KROGER CO. 
TO DUKE ENERGY KENTUCKY, INC.'S FIRST SET OF DATA REQUESTS 

2. 
Kroger's responses to any of the foregoing Interrogatories. 

Any and all documents that contain any information used, reviewed, or referenced in preparing 

Respondent: Kevin Higgins 

RESPONSE: 

Please see Response to Data Request 1. 

- 11 - 



COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 

Application Of Duke Energy Kentucky, Inc. For Approval Of 
Energy Efficiency Plan Including An Energy Efficiency Rider And 
Portfolio Of Energy Efficiency Programs 

: Case No. 2008-00495 
: 

RESPONSES OF THE KROGER CO. 
TO DUKE ENERGY KENTUCKY, INC.’S FIRST SET OF DATA REQUESTS 

3. 

Respondent: Kurt J. Boehm, Esq. 

Any and all documents that Kroger may introduce as exhibits at any hearing in this matter. 

RESPONSE: 

Kroger has yet to identify the exhibits it will introduce at the hearing. 

- 12-  



COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE C O M S S I O N  

Application Of Duke Energy Kentucky, Inc. For Approval Of 
Energy Efficiency Plan Including An Energy Efficiency Rider And 
Portfolio Of Energy Efficiency Programs 

: Case No. 2008-00495 
: 

IRIESPONSES OF THE D O G E R  CO. 
TO DUKE ENERGY KENTUCKY, INC.’S FIRST SET OF DATA IRIEQUESTS 

4. 
testimony in Case No 2008-0049s. 

Respondents: Kevin Higgins and Neal Townsend 

Copies of all work papers and calculations Mr. Higgins has performed in developing his 

RESPONSE: 

Please see Kroger’s response to Duke Set 1, Data Request No. 5.  

- 13 - 



COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 

Application Of Duke Energy Kentucky, Inc. For Approval Of 
Energy Efficiency Plan Including An Energy Efficiency Rider And 
Portfolio Of Energy Efficiency Programs 

: Case No. 2008-00495 
: 

RESPONSES OF THE KROGER CO. 
TO DUKE ENERGY KENTUCIN, INC.’S FIRST SET OF DATA REQUESTS 

5. 

Respondents: Kevin Higgins and Neal Townsend 

Please provide in electronic form, with active formulas, Attachment KCH-2, Page 1 of 1 

RESPONSE: 

Please see the Confidential Attachment to Kroger Response to Duke Set 1, Data Request No. 5. 

- 1 4 -  



COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 

Application Of Duke Energy Kentucky, Inc. For Approval Of 
Energy Efficiency Plan Including An Energy Efficiency Rider And 
Portfolio Of Energy Efficiency Programs 

: Case No. 2008-00495 
: 

RESPONSES OF THX KROGER CO. 
TO DUKE ENERGY KJZNTUCKY, INC.’S FIRST SET OF DATA RlEQUESTS 

6. For each person identified in response to Questions 2 and 3, above, please 
(a) 
(b) 
(c) 
(d) 

Produce his or her CV; 
Provide a list of all cases related to energy efficiency in which he or she has testified; 
Produce transcripts of all such testimony; and 
Produce all documents sent to or received from such person by Kroger. 

Respondents: Kevin Higgins, Neal Townsend, Kelly Francone, and Oliwia Smith 

RESPONSE: 

(a) Mr. Higgins’ CV is attached to his direct testimony as Attachment KCH-1. For the CVs 
of Neal Townsend, Kelly Francone and Oliwia Smith, please see Attachments 1-3 to 
Kroger Response to Duke Set 1 , Data Request No. 6(a). 

(b) Kevin Higgins: 

“In the Matter of the Application of Arizona Public Service Company for a Hearing to 
Determine the Fair Value of the Utility Property of the Company for Ratemaking 
Purposes, to Fix a Just and Reasonable Rate of Return Thereon, to Approve Rate 
Schedules Designed to Develop Such Return,” Arizona Corporation Commission, Docket 
NO. E-01345A-08-0172. 

“In the Matter of the Application of Columbus Southern Power Company for Approval of 
Its Electric Security Plan; An Amendment to Its Corporate Separation Plan; and the Sale 
of Certain Generating Assets”, Public Utilities Commission of Ohio, Case No. 08-9 17- 
EL-SSO; “In the Matter of the Application of Ohio Power Company for Approval of Its 
Electric Security Plan; and an Amendment to Its Corporate Separation Plan,” Case No. 
08-91 8-EL-SSO. 

“Portland General Electric General Rate Case Filing,” Public Utility Commission of 
Oregon, Docket No. UE- 197. 

- 1 5 -  



COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 

Application Of Duke Energy Kentucky, Inc. For Approval Of 
Energy Efficiency Plan Including An Energy Efficiency Rider And 
Portfolio Of Energy Efficiency Programs 

: Case No. 2008-00495 
: 

RESPONSES OF THE KROGER CO. 
TO DUKE ENERGY KENTUCKY, INC.’S FIRST SET OF DATA REQUESTS 

“In the Matter of the Application of Public Service Company of Colorado for Authority 
to Implement an Enhanced Demand Side Management Cost Adjustment Mechanism to 
Include Current Recovery and Incentives,” Colorado Public Utilities Commission, 
Docket No. 07A-420E. 

“An Investigation of the Energy and Regulatory Issues in Section 50 of Kentucky’s 2007 
Energy Act,” Kentucky Public Service Cammission, Administrative Case No. 2007- 
00477. 

“Joint Application of Questar Gas Company, the Division of Public Utilities, and Utah 
Clean Energy for the Approval of the Conservation Enabling Tariff Adjustment Option 
and Accounting Orders,” Utah Public Service Commission, Docket No. 05-057-T01. 

“In the Matter of Northern States Power Company d/b/a Xcel Energy for Authority to 
Increase Rates for Electric Service in Minnesota,” Minnesota Public Utilities 
Commission, Docket No. G-OO2/GR-05- 1428. 

“In the Matter of the Investigation of the Reasonableness of the Rates and Tariffs of 
Mountain Fuel Supply Company,” Utah Public Service Commission, Case No. 89-057- 
15. 

“In the Matter of the Investigation of Demand-Side Alternatives to Capacity Expansion 
for Electric Utilities,” Utah Public Service Commission, Case No. 84-999-20. 

Neal Townsend: Not applicable. 

Kelly Francone: Not applicable. 

Oliwia Smith: Not applicable. 

(c) The requested transcripts are not in Mr. Higgins’ or Kroger’s possession. 
- 16-  



COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 

Application Of Duke Energy Kentucky, Inc. For Approval Of 
Energy Efficiency Plan Including An Energy Efficiency Rider And 
Portfolio Of Energy Efficiency Programs 

: Case No. 2008-00495 
: 

RESPONSES OF THOF, KROGER CO. 
TO DUKE ENERGY KENTUCKY, INC.’S FIRST SET OF DATA REQUESTS 

(d) Kevin Higgins: See Confidential Attachments 1-2 to Kroger Response to Duke Set 1, 
Data Request No. 6(d).” 

- 17- 



NEAL TOWNSEND 
Senior consultant, Energy Strategies, L.L.C. 

215 S. State Street, Suite 200 
Salt Lake City, UT 841 1 1 

(801) 355-4365 

Vitae 

PROFESSIONAL EXPERIENCE 

Senior Consultant, Energy Strategies, L.L.C., Salt Lake City, Utah, January 2003 to present. Responsible for 
conducting investigations and analyses to support energy-related economic and policy analysis, regulatory 
intervention, and strategic negotiation on behalf of industrial, commercial, public sector interests, and independent 
power producers. Previously Consultant, May 200 1 to December 2002. 

Rate Analyst, Utah Division of Public Utilities, Salt Lake City, Utah, 1997 to 200 1. Responsible for providing 
written and oral testimony before the Utah Public Service Commission, analyzing and operating of computer models 
used in utility proceedings, participating in settlement negotiations among parties in various utility proceedings, 
providing technical and engineering expertise and analysis of utility issues, and assisting legal counsel in reviewing 
issues and case preparation. 

Graduatemesearch Assistant, University of New Mexico, Albuquerque, New Mexico, 1995 to 1996. Responsible 
for designing spreadsheets to evaluate accounting data in the electric power generation, health care, and service 
industries. 

Systems Engineer, Morton Thiokol, Inc., Brigham City, Utah, 1985 to 1989. Responsible for developing process 
control procedures used during inspection, evaluation, and improvement of NASA's Redesigned Space Shuttle 
Rocket hardware, preparing preliminary design data, reports and presentations to support corporate marketing 
efforts, providing technical expertise as a member of Space Shuttle Challenger Failure Investigation Team, and 
developing computer models to simulate actual Space Shuttle and other rocket ascent performance. 

Assistant Engineer, Schafer Engineering, Dallas, Texas, Summer 1982, 1983, 1984 and Spr ing/Smer  1985. 
Responsible for gathering oil and gas well exploration and production data, performing exploration and production 
performance calculations, and preparing information for economic analysis of producing wells and drilling 
prospects. 

EDUCATION 

Masters of Business Administration, University of New Mexico, Albuquerque, New Mexico, 1996. GPA 4.0. 
Concentration: Management of Technology. 

Weber State University, Ogden, Utah, 1994. 

Texas Tech University, School of Law, Lubbock, Texas, 1989-1990. 

Bachelors of Science in Mechanical Engineering, University of Texas at Austin, Austin, Texas, 1984. GPA 3.5. 
Honors Graduate. Technical Option: Energy and Fluid Systems Analysis. 

AFFILIATIONS AND HONORS 

Morton Thiokol Employee Pro Award, Tau Beta Pi Engineering Honor Society, Pi Tau Sigma Engineering 
Fraternity, Phi Eta Sigma Honor Society, Golden Key Honor Society, and several scholarships 



EXPERT TESTIMONY 

“In the Matter of the Application of Consumers Energy for Authority to Increase its Rates for the Generation and 
Distribution of Electricity and Other Relief’, Michigan Public Service Commission, Case No. U-15645. Direct 
Testimony filed April 27,2009. Rebuttal Testimony filed May 18,2009. 

“In the Matter of the Application of PacifiCorp for Approval of an IRP Based Avoided Cost Methodology for QF 
Projects Larger than I Megawatt”, Utah Public Service Commission, Docket No. 04-035-14. Direct Testimony filed 
July 29,2005. Surrebuttal Testimony filed September 19,2005. 

“In the Matter of the Application of PacifiCarp for Approval of its Proposed Electric Rate Schedules and Electric 
Service Regulations”, Utah Public Service Commission, Docket No. 04-035-42. Direct Testimony filed December 
3,2004. 

“In the Matter of the Application of Questar Gas Company for an Increase In Rates and Charges”, Utah Public 
Service Commission, Docket No. 01-035-01. Direct Testimony filed April 19,2000. 

“In the Matter of the Application of PacifiCorp for Approval of its Proposed Electric Rate Schedules and Electric 
Service Regulations”, Utah Public Service Commission, Docket No. 99-035-10. Direct Testimony filed February 4, 
2000 and February 8,2000. Surrebuttal Exhibits filed April 7,2000. 

“In the Matter of the Application of Questar Gas Company for Approval of a Natural Gas Processing Agreement”, 
Utah Public Service Commission, Docket No. 98-057-12. Direct Testimony filed April 1, 1999. 

REGULATORY INVESTIGATIONS AND ANALYSES 

“In the Matter of the Application by Nevada Power Company a l a  NV Energy, filed Pursuant to NRS5704.1 10(3) 
and NRS $704.1 10(4) for Authority to Increase Its Annual Revenue Requirement for General Rates Charged to All 
Classes of Customers, Begin to Recover the Costs of Acquiring the Bighorn Power Plant, Constructing 
Clark Peakers, Environmental Retrofits and Other Generating, Transmission and Distribution Plant Additions, to 
Reflect Changes in Cost of Service and for Relief Properly Related Thereto, Public Utilities Commission of Nevada, 
Docket No. 08-12002. 

the 

“Verified Petition of Duke Energy Indiana, Inc. Requesting the Indiana TJtility Regulatory 
Commission to Approve an Alternative Regulatory Plan Pursuant to the Ind. Code 8-1-2.5, Et Seq., for the 
Implementation of an Electric Distribution System “SmartGrid” and Advanced Metering Infrastructure, Distribution 
Automation Investments, and a Distribution Renewable Generation Demonstration Project and Associated 
Accounting and Rate Recovery Mechanisms, Including a Ratemaking Proposal to Update Distribution Rates 
Annually and a “Lost Revenue” Recovery Mechanism, in Accordance with Ind. Code 8-1-2-42(a) and 8-1-2.5-1 Et 
Seq. and Preliminary Approval of the Estimated Costs and Scheduled Deployment of the Company’s SmartGrid 
Initiative,” Indiana Utility Regulatory Commission, Cause No. 43501. 

“In The Matter of the Application of Duke Energy Ohio for an Increase in Electric Distribution Rates,” Public 
Utilities Commission of Ohio, Case No. 08-709-EL-AIR; “In the Matter of the Application of Duke Energy Ohio for 
Tariff Approval,” Case No. 08-710-EL-ATA; “In the Matter of the Application of Duke Energy Ohio for Approval 
to Change Accounting Methods,” Case No. 08-71 1-EL-AM. 

“In The Matter of the Amended Application of Rocky Mountain Power for Approval of a General Rate Increase of 
Approximately $28.8 Million per Year (6.1 Percent Overall Average Increase)”, Wyoming Public Service 
Commission, Docket No. 20000-333-ER-08. 

“In the Matter of the Application of Dayton Power and Light Company for Approval of Its Electric Security Plan,” 
Public Utilities Commission of Ohio, Case No. 08-1094-EL-SSO; “In the Matter of the Application of Dayton 
Power and Light Company for Approval of Revised Tariffs, Case No. 08-1095-EL-ATA; “In the Matter of the 
Application of Dayton Power and Light Company for Approval of Certain Accounting Authority Pursuant to Ohio 



Rev. Code §4905.13,” Case No. 08-1096-EL-AAM; In the Matter of the Application of Dayton Power and Light 
Company for Approval of Its Amended Corporate Separation Plan, Case No. 08-1097-EL-UNC. 

“Application of Oncor Electric Delivery Company LLC for Authority to Change Rates,” Public Utility Commission 
of Texas, SOAH Docket No. 473-08-3681, PUC Docket No. 35717. 

“In the Matter of the Application of Columbus Southern Power Company for Approval of Its Electric Security Plan; 
An Amendment to Its Corporate Separation Plan; and the Sale of Certain Generating Assets”, Public Utilities 
Commission of Ohio, Case No. 08-917-EL-SSO; “In the Matter of the Application of Ohio Power Company for 
Approval of Its Electric Security Plan; and an Amendment to Its Corporate separation Plan,” Case No. 08-9 1 8-EL- 
sso. 
“Application of Louisville Gas and Electric Company for an Adjustment of Its Electric and Gas Base Rates,” Kentucky 
Public Service Commission, Case No. 2008-00252. 

“Application of Kentucky Utilities Company for an Adjustment of Base Rates,” Kentucky Public Service Commission, 
Case No. 2008-0025 1. 

“In the Matter of the Application of Idaho Power Company for Authority to Increase its Rates and Charges for 
Electric Service,” Idaho Public Utilities Commission, Case No. IPC-E-08- 10. 

“In the Matter of the Application of Rocky Mountain Power for Authority to Increase its Retail Electric Utility 
Service Rates in IJtah and for Approval of its Proposed Electric Service Schedules and Electric Service 
Regulations,” Utah Public Service Commission, Docket No. 08-035-38. 

“In the Matter of the Application of Ohio Edison Company, The Cleveland Electric Illuminating Company and The 
Toledo Edison Company for Authority to Establish a Standard Service Offer Pursuant to R.C. 5 4928.143 in the 
Form of an Electric Security Plan,” Public TJtility Commission of Ohio, Case No. 08-935-EL-SSO. 

“In the Matter of the Application of Westar Energy, Inc. and Kansas Gas and Electric Company for Approval to 
Make Certain Changes In Their Charges for Electric Service,” State Corporation Commission of Kansas, Docket 
No. 08-WSEE- 104 1 -RTS. 

“In the Matter of Appalachian Power Company’s Application for Increase in Electric Rates,” Virginia State 
Corporation Commission, Case No. PUE-2008-00046. 

“In the Matter of the Application of Ohio Edison Company, The Cleveland Electric Illuminating Company and The 
Toledo Edisan Company for Approval of a Market Rate Offer to Conduct a Competitive Bidding Process for 
Standard Service Offer Electric Generation Supply, Accounting Modifications with Reconciliation Mechanism and 
Tariffs for Generation Service,” Public Utility Commission of Ohio, Case No. 08-936-EL-SSO. 

“In the Matter of the Application of Arizona Public Service Company for a Hearing to Determine the Fair Value of 
the Utility Property of the Company for Ratemaking Purposes, to Fix a Just and Reasonable Rate of Return Thereon, 
to Approve Rate Schedules Designed to Develop Such Return,” Arizona Corporation Commission, Docket No. E- 
01345A-08-0172. 

“Verified Joint Petition of Duke Energy Indiana, Inc., Indianapolis Power & Light Company, Northern Indiana 
Public Service Company and Vectren Energy Delivery of Indiana, Inc. for Approval, if and to the Extent Required, 
of Certain Changes in Operations That Are Likely To Result .from the Midwest Independent System Operator, Inc.’s 
Implementation of Revisions to Its Open Access Transmission and Energy Markets Tariff to Establish a Co- 
Optimized, Competitive Market for Energy and Ancillary Services Market; and for Timely Recovery of Costs 
Associated with Joint Petitioners’ Participation in Such Ancillary Services Market,” Indiana Utility Regulatory 
Commission, Cause No. 43426. 



“In The Matter of the Application of The Detroit Edison Company for Authority to Increase Its Rates, Amend Its Rate 
Schedules and Rules Governing the Distribution and Supply of Electric Energy, and for Miscellaneous Accounting 
Authority,” Michigan Public Service Commission, Case No. U-15244. 

“Portland General Electric General Rate Case Filing,” Public TJtility Commission of Oregon, Docket No. UE-197. 

“In the Matter of PacifiCarp, dba Pacific Power, 2009 Transition Adjustment Mechanism, Schedule 200, Cost- 
Based Supply Service,” Public Utility Commission of Oregon, Docket No. UE-199. 

“2008 Puget Sound Energy General Rate Case,” Washington Utilities and Transportation Commission, Docket Nos. 
UE-072300 and UG-072301. 

“Verified Petition of Duke Energy Indiana, Inc. Requesting the Indiana Utility Regulatory Commission to Approve 
an Alternative Regulatory Plan Pursuant to the Ind. Code 8-1-2.5, Et Seq., for the Offering of Energy Efficiency 
Conservation, Demand Response, and Demand-Side Management Programs and Associated Rate Treatment 
Including Incentives Pursuant to a Revised Standard Contract Rider No. 66 in Accordance with Ind. Code 8-1-2.5- 
1Et Seq. and 8-1-2-42(a); Authority to Defer Program Costs Associated with Its Energy Efficiency Portfolio of 
Programs; Authority to Implement New and Enhanced Energy Efficiency Programs in Its Energy Efficiency 
Portfolio of Programs; and Approval of a Modification of the Fuel Adjustment Clause Earnings and Expense Tests,” 
Indiana Utility Regulatory Commission, Cause No. 43374. 

“Cinergy Corp., Duke Energy Ohio, Inc., Cinergy Power Investments, Inc., Generating Facilities LLCs,” Federal 
Energy Regulatory Commission, Docket No. EC-08-78-000. 

“Application of Entergy Gulf States, Inc. for Authority to Change Rates and to Reconcile Fuel Costs, Public Utility 
Commission of Texas, Docket No. 34800 [SOAH Docket No. 473-08-0334]. 

“Central Illinois Light Company d/b/a AmerenCILCO Proposed General Increase in Electric Delivery Service Rates, 
Central Illinois Public Service Company d/b/a AmerenCIPS Proposed General Increase in Electric Delivery Service 
Rates, Illinois Power Company d/b/a/ AmerenIP Proposed General Increase in Electric Delivery Service Rates, 
Central Illinois Light Company d/b/a AmerenCILCO, Proposed General Increase in Gas Delivery Service Rates, 
Central Illinois Public Service Company d/b/a AmerenCIPS Proposed General Increase in Gas Delivery Service 
Rates, Illinois Power Company d/b/a/ AmerenIP Proposed General Increase in Gas Delivery Service Rates,” Illinois 
Commerce Commission, Docket Nos. 07-0585,07-0586,07-0587,07-0588,07-0589,074590. 

In the Matter of the Application of Tucson Electric Power Company for the Establishment of Just and Reasonable 
Rates and Charges Designed to Realize a Reasonable Rate of Return on the Fair Value of Its Operations throughout 
the State of Arizona, Arizona Corporation Commission, Docket No. E-0 1933A-07-0402. 

“Commonwealth Edison Company Proposed General Increase in Electric Rates,” Illinois Commerce Commission, 
Docket No. 07-0566. 

“In the Matter of the Application of Questar Gas Company to File a General Rate Case,” Utah Public Service 
Commission, Docket No. 07-0.57-13. 

“In the Matter of the Application of Rocky Mountain Power for Authority to Increase its Retail Electric Utility 
Service Rates in Utah and for Approval of its Proposed Electric Service Schedules and Electric Service Regulations, 
Consisting of a General Rate Increase of Approximately $161.2 Million Per Year, and for Approval of a New Large 
Load Surcharge,” Utah Public Service Commission, Docket No. 07-035-93. 

“In the Matter of the Application of Ohio Edison Company, The Cleveland Electric Illuminating Company and The 
Toledo Edison Company for Authority to Increase Rates for Distribution Service, Modify Certain Accounting 
Practices and for Tariff Approvals,” Public Utilities Commission of Ohio, Case Nos. 07-55 1-EL-AIR, 07-552-EL- 
ATA, 07-553-EL-AAM, and 07-554-EL-UNC. 



“In the Matter of the Application of Rocky Mountain Power for Authority to Increase Its Retail Electric Utility 
Service Rates in Wyoming, Consisting of a General Rate Increase of Approximately $36.1 Million per Year, and for 
Approval of a New Renewable Resource Mechanism and Marginal Cost Pricing Tariff,” Wyoming Public Service 
Commission, Docket No. 20000-277-ER-07. 

“In the Matter of the Application of Idaho Power Company for Authority to Increase Its Rates and Charges for 
Electric Service to Electric Customers in the State of Idaho,” Idaho Public Utilities Commission, Case No. IPC-E- 
07-8. 

“In The Matter of the Application of Consumers Energy Company for Authority to Increase Its Rates for the Generation 
and Distribution Of Electricity and Other Relief,” Michigan Public Service Commission, Case No. U-15245. 

“In the Matter of Montana-Dakota Utilities Co., Application for Authority to Establish Increased Rates for Electric 
Service,” Montana Public Service Commission, Docket No. D2007.7.79. 

“In the Matter of the Application of Public Service Company of New Mexico for Revision of its Retail Electric Rates 
Pursuant to Advice Notice No. 334,” New Mexico Public Regulation Commission, Case No. 07-0077-UT. 

“In The Matter of Georgia Power Company’s 2007 Rate Case,” Georgia Public Service Commission, Docket No. 
25060-U. 

“In the Matter of the Application of Rocky Mountain Power for an Accounting Order to Defer the Costs Related to 
the MidAmerican Energy Holdings Company Transaction,” Utah Public Service Commission, Docket No. 07-035- 
04; “In the Matter of the Application of Rocky Mountain Power, a Division of PacifiCorp, for a Deferred 
Accounting Order To Defer the Costs of Loans Made to Grid West, the Regional Transmission Organization,” 
Docket No. 06-035-163; “In the Matter of the Application of Rocky Mountain Power for an Accounting Order for 
Costs related to the Flooding of the Powerdale Hydro Facility,” Docket No. 07-035-14. 

“In the Matter of General Adjustment of Electric Rates of East Kentucky Power Cooperative, Inc.,” Kentucky 
Public Service Commission, Case No. 2006-00472. 

“Application of Public Service Company of Oklahoma for a Determination that Additional Electric Generating 
Capacity Will Be Used and Useful,” Oklahoma corporation Commission, Cause No. PUD 200500516; 
“Application of Public Service Company of OkIahoma for a Determination that Additional Baselaad Electric 
Generating Capacity Will Be Used and Useful,” Cause No. PUD 200600030; “In the Matter of the Application of 
Oklahoma Gas and Electric Company for an Order Granting Pre-Approval to Construct Red Rock Generating 
Facility and Authorizing a Recovery Rider,” Cause No. PUD200700012. 

“Nevada Power Company’s 2006 General Rate Case”, Public Utilities Commission of Nevada, Docket Nos. 06- 
11022, and 06-11023. 

“In the Matter of the Application of Entergy Arkansas, Inc. for Approval of Changes in Rates for Retail Electric 
Service”, Arkansas Public Service Commission, Docket No. 06-1 0 1-U. 

“Monongahela Power Company and The Potomac Edison Company, both d/b/a Allegheny Power - Rule 42T 
Application to Increase Electric Rates and Charges”, Public Service Commission of West Virginia, Case No. 06- 
0960-E-42T; “Monongahela Power Company and The Potomac Edison Company, both d/b/a Allegheny Power - 
Information Required for Change of Depreciation Rates Pursuant to Rule 2O”, Case No. 06-1426-E-D. 

“In the Matter of the Tariffs of Aquila, Inc., d/b/a Aquila Networks-MPS and Aquila Networks-L&P Increasing 
Electric Rates for the Services Provided to Customers in the Aquila Networks-MPS and Aquila Networks-L&P 
Missouri Service Areas”, Missouri Public Service Commission, Case No. ER-2007-0004. 



“In the Matter of the Filing by Tucson Electric Power Company to Amend Decision No. 62103”, Arizona 
Corporation Commission, Docket No. E-0 1933A-05-0650. 

“In the Matter of Union Electric Company d/b/a AmerenUE for Authority to File Tariffs Increasing Rates for 
Electric Service Provided to Customers in the Company’s Missouri Service Area”, Missouri Public Service 
Commission, Case No. ER-2007-0002. 

“In the Matter of Application of The Union Light, Heat and Power Company d/b/a Duke Energy Kentucky, Inc. for 
an Adjustment of Electric Rates”, Kentucky Public Service Commission, Case No. 2006-00172. 

“In the Matter of Appalachian Power Company’s Application for Increase in Electric Rates”, Virginia State 
Corporation Commission, Case No. PUE-2006-0006.5. 

“In the Matter of the Application of Arizona Public Service Company for a Hearing to Determine the Fair Value of 
the Utility Property for Ratemaking Purposes, to Fix a Just and Reasonable Rate of Return Thereon, To Approve 
Rate Schedules Designed to Develop Such Return, and to Amend Decision No. 67744”, Arizona Corporation 
Commission, Docket No. E-0134SA-05-0816. 

“Re: The Tariff Sheets Filed by Public Service Company of Colorado with Advice Letter No. 14.54 - Electric”, 
Colorado Public Utilities Commission, Docket No. 06s-234EG. 

“Portland General Electric General Rate Case Filing”, Public Utility Commission of Oregon, Docket No. UE-180. 

“2006 Puget Sound Energy General Rate Case”, Washington Utilities and Transportation Commission, Docket Nos. 
UE-060266 and IJG-060267. 

“In the Matter of PacifiCorp, dba Pacific Power & Light Company, Request for a General Rate Increase in the 
Company’s Oregon Annual Revenues”, Public Utility Commission of Oregon, Docket No. UE-179. 

“Petition of Metropolitan Edison Company for Approval of a Rate Transition Plan”, Pennsylvania Public Utilities 
Commission, Docket Nos. P-000622 13 and R-00061366; “Petition of Pennsylvania Electric Company for Approval 
of a Rate Transition Plan”, Docket Nos. P-0062214 and R-00061367; Merger Savings Remand Proceeding, Docket 
Nos. A-1 10300FO09S and A-1 10400F0040. 

“In the Matter of the Application of PacifiCorp for approval of its Proposed Electric Rate Schedules & Electric 
Service Regulations”, Utah Public Service commission, Docket No. 06-035-2 1. 

“Joint Application of Questar Gas Company, the Division of Public Utilities, and Utah Clean Energy for the 
Approval of the Conservation Enabling Tariff Adjustment Option and Accounting Orders”, Utah Public Service 
Commission, Docket No. OS-057-TO 1. 

“Central Illinois Light Company d/b/a AmerenCILCO, Central Illinois Power Company d/b/a AmerenCIPS, Illinois 
Power Company d/b/a AmerenIP, Proposed General Increase in Rates for Delivery Service (Tariffs Filed December 
27,2005)”, Illinois Commerce Commission, Docket Nos. 06-0070,06-007 1,06-0072. 

“In the Matter of Appalachian Power Company and Wheeling Power Company, both dba American Electric Power”, 
Public Service Commission of West Virginia, Case No. OS-1278-E-PC-PW-42T. 

“In the Matter of Northern States Power Company d/b/a Xcel Energy for Authority to Increase Rates for Electric 
Service in Minnesota”, Minnesota Public Utilities Commission, Docket No. G-002/GR-05-1428. 

“In the Matter of the Application of Idaho Power Company for Authority to Increase Its Rates and Charges for 
Electric Service to its Customers in the State of Idaho”, Idaho Public Utilities Commission, Case No. IPC-E-05-28. 



“In the Matter of the Application of Arizona Public Service Company for an Emergency Interim Rate Increase and 
for an Interim Amendment to Decision No. 67744”, Arizona Corporation Commission, Docket No. E-01345A-06- 
0009. 

“In the Matter of the Applications of Westar Energy, Inc. and Kansas Gas and Electric Company for Approval to 
Make Certain Changes in Their Charges for Electric Service”, State Corporation Commission of Kansas, Case No. 
05-WSEE-98 1-RTS. 

“In the Matter of the Application of Columbus Southern Power Company and Ohio Power Company for Authority to 
Recover Costs Associated with the Construction and Ultimate Operation of an Integrated Combined Cycle Electric 
Generating Facility”, Public Utilities Commission of Ohio,” Case No. 05-376-EL-UNC. 

“In the Matter of the Filing of General Rate Case Information by Tucson Electric Power Company Pursuant to 
Decision No. 62 103”, Arizona Corporation Commission, Docket No. E-0 1933A-04-0408. 

“In the Matter of Application of The Detroit Edison Company to Unbundle and Realign Its Rate Schedules for 
Jurisdictional Retail Sales of Electricity”, Michigan Public Service Commission, Case No. U-14399. 

“In the Matter of the Application of Consumers Energy Company for Authority to Increase Its Rates for the 
Generation and Distribution of Electricity and Other Relief ’, Michigan Public Service Commission, Case No. U- 
14347. 

“In the Matter of Pacific Power & Light, Request for a General Rate Increase in the Company’s Oregon Annual 
Revenues”, Public Utility Commission of Oregon, Docket No. UE 170. 

“In the Matter of the Application of Trico Electric Cooperative, Inc. for a Rate Increase”, Arizona Corporation 
Commission, Docket No. E-0 146 1A-04-0607. 

“In the Matter of the Application by Golden Valley Electric Association, Inc., for Authority to Implement Simplified 
Rate Filing Procedures and Adjust Rates”, Regulatory Commission of Alaska, Docket No. U-4-33. 

“Advice Letter No. 141 1 - Public Service Company of Colorado Electric Phase I1 General Rate Case”, Colorado 
Public Utilities Commission, Docket No. 04s- 164E. 

“In the Matter of Georgia Power Company’s 2004 Rate Case”, Georgia Public Service Commission, Docket No. 
18300-U. 

“2004 Puget Sound Energy General Rate Case”, Washington Utilities and Transportation Commission, Docket Nos. 
UE-04064 1 and UG-040640. 

“In the Matter of the Application of PacifiCorp for an Investigation of Interjurisdictianal Issues”, Utah Public 
Service Commission, Docket No. 02-035-04. 

“In the Matter of an Adjustment of the Gas and Electric Rates, Terms and Conditions of Kentucky TJtilities 
Company”, Kentucky Public Service Commission, Case No. 2003-00434. 

“In the Matter of an Adjustment of the Gas and Electric Rates, Terms and Conditions of Louisville Gas and Electric 
Company”, Kentucky Public Service Commission, Case No. 2003-00433. 

“In the Matter of the Application of Idaho Power Company for Authority to Increase Its Interim and Base Rates and 
Charges for Electric Service”, Idaho Public Utilities Commission, Case No. IPC-E-03-13. 

“In the Matter of the Application of Arizona Public Service Company for a Hearing to Determine the Fair Value of 
the Utility Property of the Company for Ratemaking Purposes, To Fix a Just and Reasonable Rate of Return 



Thereon, To Approve Rate Schedules Designed to Develop Such Return, and For Approval of Purchased Power 
Contract”, Arizona corporation Commission, Docket No. E-01345A-03-0437. 

“In the Matter of Application of the Detroit Edison Company to Increase Rates, Amend Its Rate Schedules 
Governing the Distribution and Supply of Electric Energy, etc.”, Michigan Public Service Commission, Case No. U- 
13808. 

“In the Matter of PacifiCorp’s Filing of Revised Tariff Schedules”, Public Utility Commission of Oregon, Docket 
No. UE-147. 

“Petition of PSI Energy, Inc. for Authority to Increase Its Rates and Charges for Electric Service, etc.”, Indiana 
Utility Regulatory Commission, Cause No. 42359. 

“In the Matter of the Application of Arizona Public Service Company for Approval of Adjustment Mechanisms”, 
Arizona Corporation Commission, Docket No. E-0 134512-02-0403. 

“Re: The Investigation and Suspension of Tariff Sheets Filed by Public Service Company of Colorado, Advice Letter 
No. 1373 - Electric, Advice Letter No. 593 - Gas, Advice Letter No. 80 - Steam”, Colorado Public Utilities 
Commission, Docket No. 02s-3 15 EG. 

“In the Matter of the Application of The Detroit Edison Company to Implement the Commission’s Stranded Cost 
Recovery Procedure and for Approval of Net Stranded Cost Recovery Charges”, Michigan Public Service 
Commission, Case No. U-13350. 

“Application of South Carolina Electric & Gas Company: Adjustments in the Company’s Electric Rate Schedules 
and Tariffs”, Public Service Commission of South Carolina, Docket No. 2002-223-E. 

“In the Matter of the Application of Questar Gas Company for a General Increase in Rates and Charges”, Utah 
Public Service Commission, Docket No. 02-057-02. 

“In the Matter of the Application of Consumers Energy Company for Determination of Net Stranded Costs and for 
Approval of Net Stranded Cost Recovery Charges”, Michigan Public Service Commission, Case No. U-13380. 

“200 1 Puget Sound Energy Interim Rate Case”, Washington Utilities and Transportation Commission, Docket Nos. 
UE-011570 andUE-011571. 

“In the Matter of Georgia Power Company’s 2001 Rate Case”, Georgia Public Service Commission, Docket No. 
14000-U. 

“In the Matter of the Application of PacifiCorp for Approval of Its Proposed Electric Rate Schedules and Electric 
Service Regulations”, Utah Public Service Commission, Docket No. 01-35-01. 

“In the Matter of Service Quality Complaints Against PacifiCorp and PacifiCorp’s Service Quality since the 1988 
Merger of UP&L and PP&L”, Utah Public Service Commission, Docket No.99-2035-01 

“Application of Hildale City and Intermountain MunicipalGas Association for an Order Granting Access for 
Transportation Of Interstate Natural Gas over the Pipelines of Questar Gas Company for Hildale, Utah”, Utah 
Public Service Commission, Docket No. 98-057-0 1. 

“In the Matter of the Investigation into the Reasonableness of Rates and Charges of PacifiCorp, dba Utah Power and 
Light”, Utah Public Service Commission, Docket No. 97-035-01. 





Kelly Francone 
Consultant, Energy Strategies, L.L.C. 

215 S. State Street, Suite 200 
Salt Lake City, UT 841 1 1 

(801) 355-4365 

Vitae 

PROFESSIONAL EXPERIENCE 

Consultant, Energy Strategies, L.L.C., Salt Lake City, Utah, March 2005 to present. Responsible for conducting 
investigations and analyses to support energy-related economic and policy analysis, regulatory intervention, and 
strategic negotiation on behalf of industrial, commercial, public sector interests, and independent power producers. 
Investigations and analyses include the following disciplines: Energy efficiency, demand-side management (DSM), 
renewable energy, avoided costs, net metering, smart grid, competitive bidding, state energy policies, transmission, 
resource procurement, integrated resource planning (IRP), etc. 

Responsibilities also include coordination of legislative and regulatory support for Utah’s largest consortium of 
industrial customers, the Utah Association of Energy Users (UAE) as well as overseeing activities at the Western 
Electricity Coordination Council (WECC) as they relate to large energy users, energy producers and regulation in 
Utah. 

Utilitv Analyst, Committee of Consumer Services, Salt Lake City, Utah, 2001 to 2005. Responsible for providing 
written and oral testimony before the Utah Public Service Commission on behalf of residential, small commercial 
and irrigator customer classes on electric and natural gas issues. Analyses of energy issues that impacted small 
energy users include: DSM, energy efficiency, rate design, resource procurement, IRF’s, avoided costs, customer 
charges, weatherization and Lifeline programs for low income customers, Competitive bidding, etc. Also provided 
legislative oversight for the State of Utah regarding bills that impacted small energy users, and provided technical 
website expertise. Developed Request for Proposals to retain expert consultants to assist in rate cases and managed 
the selection process. Previously: Research Analyst, 1997 to 2001. 

Newspaper Reporter, Standard Examiner, 1992-1997. Researched and developed news stories on Northern Utah 
issues related to county commissions, school boards, utilities, elections, land development and human interest. 

Newspaper Reporter, Salt Lake Tribune, 1988 -1990. Researched and developed news stories on issues throughout 
the State of IJtah, particularly elections and human interest. Provided research to senior editors on developing 
stories, managed library. 

EDUCATION 

Bachelors of Science Degree in Communications, University of Utah, 1990. Overall GPA 3.2. 
Concentration: Broadcast Journalism. GPA in concentration: 3.8. 
Honors Graduate 

AFFILIATIONS AND HONORS 

Honors -At- Entrance Scholarship 
Deans’ List 

CERTIFICATIONS AND TRAINING 

1998: Center for Public Utilities, New Mexico State University, Las Cruces, New Mexico 
0 Completed regulatory seminar for the electric and natural gas industries 

1998 - 2005: Attended numerous NARUC and NASUCA regulatory seminars and conferences on electricity and 
natural gas. 



EXPERT TESTIMONY 

“In the Matter of the Application of PacifiCorp for Approval of its Proposed Electric Rate Schedules and Electric 
Service Regulations”, Utah Public Service Commission, Docket No. 04-035-42. Direct Testimony filed January 7, 
200s. 

“In the Matter of the Application of IJS Magnesium LLC for Determination of Long-Term Economic Development 
Rates and Conditions of Interruptible Service,” Utah Public Service Commission, Docket No. 03-035-19. Direct 
Testimony filed October 25,2004. 

“In the Matter of the Application of PacifiCorp for Approval of an IRP-based Avoided Cost Methodology for QF 
Projects Larger than One Megawatt,” Utah Public Service Commission, Docket No. 03-035-14. Direct Testimony 
filed April 2,2004. Rebuttal Testimony filed May 6,2004. 

“In the Matter of the Petition of MAGNESIUM CORPORATION OF AMERICA to Require PACIFICORP to 
Purchase Power .from MAGCORP and to Establish Avoided Cost Rates,” Utah Public Service Commission, Docket 
No. 02-035-02. Direct Testimony filed April 24,2002. 

“In the Matter ofthe Application of Questar Gas Company for an Increase in Rates and Charges,” Utah Public 
Service Commission, Docket No. 02-057-02. Pre-filed Rebuttal Testimony filed October 4,2002. 

“In the Matter of the Application of PACIFICORP for Approval of Its Proposed Electric Rate Service Schedules & 
Electric Service Regulations-Hunter Plant,” Utah Public Service Commission, Docket No. 01-035-23 I Direct 
Testimony filed September 200 1. 

“In the Matter of the Application of PacifiCorp for Approval of its Proposed Electric Rate Schedules and Electric 
Service Regulations,” Utah Public Service Commission, Docket No. 99-035-1 0. Rebuttal Testimony filed March 
15,2000. 

REGULATORY INVESTIGATIONS AND ANALYSES 

Regulatory investigations and analyses include the following issues: 

Demand side management 
Energy efficiency 
Competitive bidding 
State energy policies 
Resource procurement 
Qualifying facilities 
Transmission 
Renewable energy 
Renewable Portfolio Standards 
Smart Grid 
US Energy Independence & Security Act on rate design for energy efficiency 
Net metering 
Avoided costs 
Integrated Resource Planning 
WECC 
And others 



PRESENTATIONS: 

Report to the Utah Legislature on customer education in a restructured electricity market, August 1998. 

Report to the Utah Legislature on issues related to ScottishPowerPacifiCorp merger, May 1999. 

Report to the Utah Legislature on the ScottishPowerPacifiCorp merger stipulations, August 1999. 

Report to the Utah Legislature on competitive bidding and impact on resource procurement and customer rates, 
October 2004. 



Kelly Francone 
Consultant, Energy Strategies, L.L.C. 

215 S. State Street, Suite 200 
Salt Lake City, UT 841 1 1 

(801) 355-4365 

Vitae 

PROFESSIONAL EXPEFUENCE 

Consultant, Energy Strategies, L.L,.C., Salt Lake City, Utah, March 2005 to present. Responsible for conducting 
investigations and analyses to support energy-related economic and policy analysis, regulatory intervention, and 
strategic negotiation on behalf of industrial, commercial, public sector interests, and independent power producers. 
Investigations and analyses include the following disciplines: Energy efficiency, demand-side management (DSM), 
renewable energy, avoided costs, net metering, smart grid, competitive bidding, state energy policies, transmission, 
resource procurement, integrated resource planning (IRP), etc. 

Responsibilities also include coordination of legislative and regulatory support for Utah’s largest consortium of 
industrial customers, the Utah Association of Energy Users (UAE) as well as overseeing activities at the Western 
Electricity Coordination Council (WECC) as they relate to large energy users, energy producers and regulation in 
Utah. 

Utilitv Analyst, Committee of Consumer Services, Salt Lake City, Utah, 2001 to 2005. Responsible for providing 
written and oral testimony before the Utah Public Service Commission on behalf of residential, small commercial 
and irrigator customer classes on electric and natural gas issues. Analyses of energy issues that impacted small 
energy users include: DSM, energy efficiency, rate design, resource procurement, IRPs, avoided costs, customer 
charges, weatherization and Lifeline programs for low income customers, Competitive bidding, etc. Also provided 
legislative oversight for the State of Utah regarding bills that impacted small energy users, and provided technical 
website expertise. Developed Request for Proposals to retain expert consultants to assist in rate cases and managed 
the selection process. Previously: Research Analyst, 1997 to 200 1. 

Newspaper Reporter, Standard Examiner, 1992- 1997. Researched and developed news stories on Northern Utah 
issues related to county commissions, school boards, utilities, elections, land development and human interest. 

Newspaper Reporter, Salt Lake Tribune, 1988 -1990. Researched and developed news stories on issues throughout 
the State of Utah, particularly elections and human interest. Provided research to senior editors on developing 
stories, managed library. 

EDUCATION 

Bachelors of Science Degree in Communications, University of Utah, 1990. Overall GPA 3.2. 
Concentration: Broadcast Journalism. GPA in concentration: 3.8. 
Honors Graduate 

AFFILIATIONS AND HONORS 

Honors -At- Entrance Scholarship 
Deans’ List 

CERTIFICATIONS AND TRAINING 

1998: Center for Public Utilities, Nay Mexico State University, Las Cruces, New Mexico 
0 Completed regulatory seminar for the electric and natural gas industries 

1998 - 2005: Attended numerous NARUC and NASUCA regulatory seminars and conferences on electricity and 
natural gas. 



EXPERT TESTIMONY 

“In the Matter of the Application of PacifiCorp for Approval of its Proposed Electric Rate Schedules and Electric 
Service Regulations”, Utah Public Service Commission, Docket No. 04-035-42. Direct Testimony filed January 7, 
2005. 

“In the Matter of the Application of US Magnesium LLC for Determination of Long-Term Economic Development 
Rates and Conditions of Interruptible Service,” Utah Public Service Commission, Docket No. 03-035-19. Direct 
Testimony filed October 25,2004. 

“In the Matter of the Application of PacifiCorp for Approval of an IRP-based Avoided Cost Methodology for QF 
Projects Larger than One Megawatt,” Utah Public Service Commission, Docket No. 03-035-14. Direct Testimony 
filed April 2,2004. Rebuttal Testimony filed May 6,2004. 

“In the Matter of the Petition of MAGNESIUM CORPORATION OF M R I C A  to Require PACIFICORP to 
Purchase Power from MAGCORP and to Establish Avoided Cost Rates,” Utah Public Service Commission, Docket 
No. 02-035-02. Direct Testimony filed April 24,2002. 

“In the Matter ofthe Application of Questar Gas Company for an Increase in Rates and Charges,” IJtah Public 
Service Commission, Docket No. 02-057-02. Pre-filed Rebuttal Testimony filed October 4,2002. 

“In the Matter of the Application of PACFICORP for Approval of Its Proposed Electric Rate Service Schedules & 
Electric Service Regulations-Hunter Plant,” Utah Public Service Commission, Docket No. 01-035-23. Direct 
Testimony filed September 2001 I 

“In the Matter of the Application of PacifiCorp for Approval of its Proposed Electric Rate Schedules and Electric 
Service Regulations,” Utah Public Service Commission, Docket No. 99-035-10. Rebuttal Testimony filed March 
15,2000. 

REGULATORY INVESTIGATIONS AND ANALYSES 

Regulatory investigations and analyses include the following issues: 

Demand side management 
Energy efficiency 
Competitive bidding 
State energy policies 
Resource procurement 
Qualifying facilities 
Transmission 
Renewable energy 
Renewable Portfolio Standards 
Smart Grid 
US Energy Independence & Security Act on rate design for energy efficiency 
Net metering 
Avoided costs 
Integrated Resource Planning 
WECC 
And others 



PRESENTATIONS: 

Report to the Utah Legislature on customer education in a restructured electricity market, August 1998. 

Report to the Utah Legislature on issues related to ScottishPawerPacifiCorp merger, May 1999. 

Report to the Utah Legislature on the ScottisWowerPacifiCorp merger stipulations, August 1999. 

Report to the Utah Legislature on competitive bidding and impact on resource procurement and customer rates, 
October 2004. 



COMMONWEALTH OF KJINTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 

Application Of Duke Energy Kentucky, Inc. For Approval Of 
Energy Efficiency Plan Including An Energy Efficiency Rider And 
Portfolio Of Energy Efficiency Programs 

: Case No. 2008-00495 
: 

RESPONSES OF THE ICROGER CO. 
TO DUKE ENERGY KENTUCKY, INC.’S FIRST SET OF DATA REQUESTS 

7. Copies of all correspondence, reports, memoranda, documents, analysis or communications (in 
electronic, paper or any other format) prepared by or on behalf of Kroger regarding or relating to Case 
NO. 2008-00495. 

Respondent: Kurt J. Roehm, Esq. 

RESPONSE: 

There are no additional documents beyond what is provided in Mr. Higgins’ testimony and the response 
to this discovery request. 
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COMMONWEALTH OF KENTUCKY 
BEFOm, THE PUBLIC SERVICE COMMISSION 

Application Of Duke Energy Kentucky, Inc. For Approval Of 
Energy Efficiency Plan Including An Energy Efficiency Rider And 
Portfolio Of Energy Efficiency Programs 

: Case No. 2008-00495 
: 

RESPONSES OF THE KROGER CO. 
TO DUKE ENERGY KENTUCKY, INC.’S FIRST SET OF DATA REQUESTS 

8. 
electronic, paper or any other format) prepared by any witness testifying on Kroger’s behalf regarding or 
relating to Case No. 2008-00495. 

Copies of all correspondence, reports, memoranda, documents, analysis or comunications (in 

Respondent: Kevin Higgins 

RESPONSE: 

There are no additional documents beyond what is provided in Mr. Higgins’ testimony and the response 
to this discovery request. 
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COMMONWEALTH OF KENTUCKY 
BEFORE PUBLIC SERVICE COMMISSION 

Application Of Duke Energy Kentucky, Inc. For Approval Of 
Energy Efficiency Plan Including An Energy Efficiency Rider And 
Portfolio Of Energy Efficiency Programs 

: Case No. 2008-00495 
: 

RESPONSES OF THE KROGER CO. 
TO DUKE ENERGY KENTUCKY, INC.’S FIRST SET OF DATA REQUESTS 

9. 
electronic, paper or any other format) prepared by any person identified as a consultant in Question 3 
regarding matter relating to Case No. 2008-00495. 

Copies of all correspondence, reports, memoranda, documents, analysis or communications (in 

Respondent: Kevin Higgins 

RESPONSE: 

Please see Response to Data Request 8. 

- 2 0 -  



COMMONWEALTH OF KENTUCKX 
BEFORE THE PUBLIC SERVICE COMMISSION 

Application Of Duke Energy Kentucky, Inc. For Approval Of 
Energy Efficiency Plan Including An Energy Efficiency Rider And 
Portfolio Of Energy Efficiency Programs 

: Case No. 2008-00495 
: 

RESPONSES OF THE KROGER CO. 
TO DUKE ENERGY KENTUCKY, INC.’S FIRST SET OF DATA REQUESTS 

10. 
relied upon in any way in connection with the formation of Kroger’s testimony regarding or relating to 
Case No. 2008-00495. 

Please provide any and all workpapers or other documents that will quantify, support or were 

Respondent: K.evin Higgins 

FtESPONSE: 

Please see Kroger’s response to Duke Set 1 , Data Request No. 5. In addition, W. Higgins referred in 
his testimony to the Overland Report prepared for the Kentucky Public Service Commission, as well as 
decisions by the North Carolina, South Carolina, and Ohio Commissions regarding Duke’s “Save-a- 
Watt” proposals. These documents are in the public domain and readily available to Duke Energy 
Kentucky. 
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COMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Mater of the Application of Duke Energy ) 

Efficiency Plan, Including an Energy Efficiency ) 
Kentucky, Inc. for Approval of Energy ) 

Rider and Portfolio of Energy Efficiency 1 
Programs ) 

Case No. 2008-00495 

AFFIDAVIT OF KEVIN C. HIGGINS 
STATE OF IJTAH 1 
COUNTY OF SALT LAKE 

Kevin C. Higgins, being first duly sworn, deposes and states that: 

1. He is a Principal with Energy Strategies, L.L.C., in Salt Lake City, Utah; 

2. He is tlie witness responsible for responding to the questions related to the 

iiiformatioii provided; 

3. Said responses were prepared by hiin and under liis direction and supervision; aiid 

4. The aforesaid testimony and schedules are true and correct to tlie best of his 

luiowledge, information and belief. 

Subscribed aiid sworn to or affirmed before me this 4l’’ day of June, 2009, by Kevin C. 
Higgins. 



COMMONWEALTH OF JXENTUCKY 
BEFORE THE PuBLrc SERVICE COMMISSION 

Application Of Duke Energy Kentucky, Inc. For Approval Of 
Energy Efficiency Plan Xncluding An Energy Efficiency Rider And 
Portfolio Of Energy Efficiency Programs 

: Case No. 2008-00495 
: 

PUBLIC SERVICE 
ri-J,&#J - W ISSIQN 

RESPONSES OF TJ3E KROGER CO. 
TO STAFF’S FIRST SET OF DATA REQUESTS 

1. Refer to page 1 of the Direct Testimony of Kevin C. Higgins (“Higgins Testimony”), 
which indicates Kroger operates 26 stores and other facilities served by Duke Energy 
Kentucky, Inc. (“Duke Kentucky”). According to Mr. Higgins, Kroger purchases, on an 
aggregate basis, more than 47 million kWh annually from Duke Kentucky. 

a. Provide a breakdown of the 26 Kroger operations located in the Duke Kentucky 
service area showing the number of grocery stores and the number of other facilities. 
Provide a specific identification of both stores and other facilities. 

b. For what 12-month period did Kroger purchase, in aggregate, more than 47 million 
kWh from Duke Kentucky? 

c. Provide Kroger‘s aggregate annual kWh purchases from Duke Kentucky for each of 
the last five calendar years. 

d. For the 12-month period identified in response to item b. of this request, provide a 
breakdown of the aggregate annual purchases of more than 47 million kWh, showing 
the kWh purchases by each of the 26 stores and other facilities. 

Responder: Kevin Higgins 

RESPONSE: 

a. Please see Confidential Attachment to Kroger Response to Staff Set 1 , Data Request 
l(a). Note that the “26 stores and other facilities” referenced by Mr. Higgins more 
precisely correspond to 26 accounts, some of which are aggregated by location in the 
attachment. [CONFIDENTIAL - ATTACHMENT FILED UNDER SEAL] 

b. Mr. Higgins was referring to Calendar Year 2005, which data was already in his 
possession from a prior rate proceeding. The usage in that year was actually 46.8 

- 1 -  



COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 

Application Of Duke Energy Kentucky, Inc. For Approval Of 
Energy Efficiency Plan Including An Energy Efficiency Rider And 
Portfolio Of Energy Efficiency Programs 

: Case No. 2008-00495 
: 

RESPONSES OF THE KROGER CO. 
TO STAFF’S FIRST SET OF DATA REQUESTS 

million kWh, and not greater than 47 million kWh. Mr. Higgins intends to correct 
this reference in his testimony. 

c. Please see Response to a). 

d. Please see Response to a). 

- 2 -  



COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE C O M S S I O N  

Application Of Duke Energy Kentucky, Inc. For Approval Of 
Energy Efficiency Plan Including An Energy Efficiency Rider And 
Portfolio Of Energy Efficiency Programs 

: Case No. 2008-00495 
: 

RESPONSES OF THE KROGER CO. 
TO STAFF’S FIRST SET OF DATA REQUESTS 

2. Refer to pages 4-8 of the Higgins Testimony and Attachment KCH-2. 

a. As recited on page 4 of the Higgins Testimony, the Demand-Side Management cost 
recovery rider currently employed by Duke Kentucky includes program costs, a 
financial incentive, and recovery of lost revenues on an ongoing basis. Explain why 
Mi. Higgins’ composite program examples, which he compares to Duke Kentucky’s 
proposal, include only (1) program costs or (2) program costs and a financial 
incentive. 

b. Provide a revised version of Attachment KCH-2 which reflects, on a present value 
basis, the impact of including lost revenue recovery for the 10 years used in Mr. 
Higgins’s composite program examples. 

Responder: Kevin Higgins 

RFSPONSE: 

a. The purpose of Mr. Higgins’ example is to compare what he believes is the excessive 
cost of Duke Energy Kentucky’s proposal relative to a cost-based recovery baseline, 
and not necessarily relative to the costs of Duke Energy Kentucky’s current program. 

b. Mr. Higgins understands the question to require the inclusion of lost revenue recovery 
for 10 years in the “Cost Recovery Rate Treatment” case. Please see Confidential 
Attachment to Kroger Response to Staff Set 1, Data Response No. 2(b). 
[CONFIDENTIAL - ATTACHMENT FILED UNDER SEAL] 
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COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 

Application Of Duke Energy Kentucky, Inc. For Approval Of 
Energy Efficiency Plan Including An Energy Efficiency Rider And 
Portfolio Of Energy Efficiency Programs 

: Case No. 2008-00495 
: 

FtESPONSES OF THE KROGER CO. 
TO STAFF’S FIRST SET OF DATA REQUESTS 

3. Refer to pages 9 -1 1 of the Higgins Testimony. Given the annual level of Kroger’s kWh 
purchases from Duke Kentucky, explain in detail why Mr. Higgins’ opt-out proposal for 
all non-residential customers is based on an aggregate consumption of only 25 million 
kWh per year. 

Responder: Kevin Higgins 

RESPONSE: 

Mr. Higgins’ opt-out proposal is intended to allow non-industrial customers of sufficient size 
and capability to implement their own DSM and energy efficiency programs. Mr. Higgins 
believes that this threshold is reached well below the size of The Kroger Co., which is one of the 
largest grocers in the United States. 25 million kwh roughly corresponds to a 5 MW customer 
with a 60 percent load factor, which Mr. Higgins believes represents a reasonable size for self- 
implementation, particularly for f m s  with other facilities outside Duke Energy Kentucky’s 
service area. 

Since filing his testimony, Mr. Higgins has learned that Kroger has sold its Data Center in 2009, 
which will decrease future Kroger’s usage in the Duke Energy Kentucky territory to below 40 
million kwh. This lower usage level does not diminish Kroger’s ability to implement its own 
DSM and energy efficiency programs. 
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