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BIG RIVERS ELECTRIC CORPORATION’S
RESPONSE TO THE ATTORNEY GENERAL’S OCTOBER 24, 2008
SUPPLEMENTAL REQUEST FOR INFORMATION TO JOINT APPLICANTS

P Novermbar 72008 pEGENED
Nov 07 2008
ueLie SN
Item 33) Please provide copies of all communications between Joint Applicants and

Henderson and the City of Henderson and/or HMP&L concerning the proposed unwind

transaction.

Response)  The documents identified and attached represent a good faith effort by Big
Rivers to produce the principal documents representing communications between Big
Rivers and either or both of the City of Henderson and the City of Henderson, Utility
Commission regarding negotiations to obtain the consent of those parties to the Unwind
Transaction that has not otherwise been filed. Please see the E.ON Parties’ response to

Item 10 of this data request for the communications between them and these parties.

Witness) Mark A. Bailey
David A. Spainhoward

Item 33
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HENDERSON MUNICIPAL POWER & LIGHT

RECEIVED MAR 3 0 2006

March 28, 2006

Big Rivers Electric Corporation
201 3™ Street
Henderson, KY 42420

Attn. Michael H. Core
President and CEO

LG&E

220 West Main Street
P. O Box 32030
Louisville, KY 40232

Attn:  Paul Thompson
Senior Vice President, Energy Services

RE  STATION TWO TURNOVER BY LG&E PARTIES TO BIG RIVERS ELECTRIC
CORPORATION

Gentlemen:
Henderson Municipal Power & Light has been provided a copy of the November 28,
2005 Letter of Intent, and accompanying Term Sheets relating to the LG&E Parties/Big

Rivers Electric Corporation Unwind Transactions

Numerous provisions in the Term Sheets refer to the “Generating Plants” Although this
term is not defined in the provisions of the Term Sheets, we have been advised by Jim

Miller that by definition contained in Schedule X to the New Participation Agreement of

100 FIFTH STREET P.O.BOX8 HENDERSON, KENTUCKY 42419-0008 (270) 826-2728 FAX (270) 826-9650
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April 8, 1998, the term includes Henderson's Station Two

There are a number of provisions in the Term Sheets relating to the Generating Plants
To the extent that those provisions relate fo Henderson's Station Two Power Plants,
HMP&L and its representatives will want the opportunity to examine the Definitive

Documents

Section VI, Station Two Agreements, provides for termination upon the Unwind Closing
Date of a number of agreements to which HMP&L and the City are parties. Before
HMP&L and the City can agree to the fermination of these documents, we must have
negotiated the terms of replacement documents for the Station Two G & A Allocation
Agreement, the Agreement with Respect to Operating Reserves and Amendment
Number 1 to the System Reserves Agreement, the Designated Representafive
Agresment, the Deed of Easement Related to the Reid Station Gasline and the Letter

Agreement Relating to Cost Sharing for the Gasline

Also, Section VII provides that as a condition to the Unwind Closing the City and
HMP&L are required to release the LG&E Parties from further obligation or liability
under each of the Station Two Contracts and the Interim Funding of Station Two SCR
System [t goes without saying, that before this release will be signed by the City or
Utility Commission, all outstanding financial matters between Henderson and the LG&E

Parties will have to be resoclved
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This provision of the Term Sheets aiso provides that “(e) Big Rivers would be released
and discharged by the City of Henderson from further obligation or liability under any of
the foregoing agreements or inducements on account of any breach or default thereof
by any LG&E Party occurring on or before the Unwind Closing Date Before the City or
Utility Commission will execute such a reiease of Big Rivers Electric Corporation, it will
be necessary that the LG&E Parties and Big Rivers Electric Corporation demonstrate to
the City and the Utility Commission that there are no outstanding and unperformed
obligations of the LG&E Parties with respect to Station Two under the provisions of the
Station Two Contracts and the Agreement and Amendments io Agreements of July 15,

1998, as amended (Station Two Agreement)

Section 9 14 of the Station Two Agreement provides that * Big Rivers shall not
throughout the Phase 1l Assignment Term, by virtue of the Assignment contemplated
hereby, be released from any of its covenants or agreements set forth in the Assigned
Station Two Confracts, or from any damages, actions, liabilities or obligations that may
result from or arise out of the performance or failure of performance of the obligations
thereunder from and after the Phase I Effective Date.” The Agreement goes on to say
that the LG&E companies will indemnify Big Rivers for any damages it may sustain by
reason of its continued obligation to the City and Utility Commission under terms of the

Station Twe Contracts.



Yet, the Term Sheets provide that the City and HMP&L would not only release the
LG&E Parties from any further obligation or liability whatsoever under provisions of the
Station Two Contracts, but would aiso release Big Rivers from any obligation for the
LG&E Parties’ failure, if any, to perform the Station Two Contracts from July 15, 1988
until the Unwind Closing Date By these terms, the City and HMP&L would have no
recourse for any failure on the part of the LG&E Parties to operate or mainiain the
Station Two Power Plants pursuant to Prudent Utility Practices from July 15, 1998

through the Unwind Closing Date.

The LG&E Parties and Big Rivers Electric Corporation must take notice that the City
and the Utlity Commission will not execute such releases unless it has been fully and
completely demonstrated by the LG&E Parties and Big Rivers Electric Corporation that
the Station Two Contracts have been fully complied with and fully and campletely
performed during the Phase [ Term. Of particular concern to the City and HMP&L is
the raquirement that (f) The LG&E Parties would be released and discharged by the
City (and HMP&L) from further obligation or liability for any damage incurred by the City
of Henderson resulting from or arising out of any of LG&E Parties' use, operation,
maintenance, repair or upkeep of Station Two or any ‘joint use facilities' contemplated in

the Joint Facilities Agreement included in the Station Two Coniracts ”

In order for the City and HMP&L to sign such a release, it will be necessary that we be

in possession of all relevant inspection reports wherein the condition of the Station Two
4
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Power Plants has been inspected and reported as to the Operator's use of Prudent
Utility Practices in the operation, maintenance and upkeep of the Station Two Power
Plants and all related facilities, including the Joint Use Facilities during the term of the

FPhase Il Assignment.

Item 16 of Section {ll, Termination of Phase Il Agreements provides for termination of a
“Baseline Study Agreement dated October 15, 18977 To the extent that Big Rivers or
the LG&E Parties performed a baseline study of the Station Two Power Plants in 1897,
the City and Utility Commission expect to be provided copies of that study for purposes
of measurér‘ig.the condition of the Station Two Power Plants on July 15, 1998 There is
also mentioned in the Term Sheets a Baseline Environmental Audit Report and an
intended Unwind Environmental Audit Report  To the extent that these reports involve
Station Two and the Joint Use Faciliies, the City and HMP&L will require the
opportunity to inspect those reports reasonably in advance of the Unwind Closing Date,
and wouid want to be satisfied as to the formulation and scope of the reports in order to
determine whether an environmental issue exists with Station Two or the Joint Use

Facilities.

HMP&L has also become aware over the past several years that power plant
inspections have been performed, the reports of which would give evidence of the state
of maintenance and repair of the Staticn Two Power Plants and Joint Use Facilities

during the term of the Phase il Assignment In order for the City and HMP&L to be
5



sufficiently informed as to the condition of repair of the Station Two Plants and the Joint
Use Facilities preliminary to executing releases of Big Rivers and the LG&E Parties
from fliability for the condition of maintenance and repair of these facilities, we wili need
the opportunity to inspect all such reports and be reasonably satisfied as to the
acceptable condition of Staticn Two and the Joint Use Facilities before signing off on

the requested releases

If for any reason all such reports are nof made available to HMP&L on a timely basis, it
will be necessary for the City and HMP&L {o have their own inspection conducted by a
qualified entity in order to learn for themselves the present state of condition, upkesp
and maintenance of the Station Two Power Plants and Joint Use Fagilities The City
and HMP&L will expect to be reimbursed their out-of-pocket costs incurred for the
performance of such an inspection, and the pledging of sufficient funds by the LG&E
Parties and/or Big Rivers Electric Corporation io restor'e the condition of Station Two
and the Joint Use Facilities to that which existed in July of 1998, when the LG&E Parties

took over operation of these facilities

The City and Uiility Commission will want to be certain that the SCR Contracts (the
2005 Amendmenis to Contracts, the Amendatory Agreement, the Grant and Easements
and Rights-of-Way and the Subordination Agreement) are fully in force and effective

prior to the time of the Unwind Closing Date
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It may be necessary that the City of Henderson and the Utility Commission be made
parties to a number of the Definitive Documents which will be developed in order to
facilitate the Unwind Transactions On advice of counsel, we are informed that there
are no provisions in the Station Two Agreement for its termination prior to the end of its
term, except in case of breaches of the Agreement or of other related agreements by
one or more of its parties It appears to us that the only method by which the proposed
early termination of the Station Two Agreements can be accomplished, is with mutual
agreement of all parties thereto, which includes both the City of Henderson and the City

of Henderson, Kentucky Utility Commissian

This letter expresses to both the LG&E Parties and Big Rivers Electric Corporation
some of the more serious concerns which the City and the Utility Commission have
upon examining the Term Sheets for the proposed Unwind Transactions The Utility
Cormmission and the City are in the process of developing a definitive list of terms and
conditions which they will require as a condition to entering into an agreement to
terminate the Station Two Agreement and execuiing the requesied releases of the
LG&E Parties and Big Rivers Electric Corporation. The City and Utility Commission will
expect, among other things, to be reimbursed their out-of-pocket costs incurred in

connection with the Unwind Transactions

It may be advisable in the near future to have a mesting of the principals involved in the

Unwind Transactions in order to discuss and possibly resolve some of the City's and
?
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Utility Commission's concerns regarding the proposed transactions

We will appreciate your consideration of the foregoing presentation of our concerns, and

your responses at your earliest convenience

THE CITY OF HENDERSON, KENTUCKY
UTILITY COMMISSION




STOLL-KEENON-OGDEN

PLLC
201 C North Main Street
Henderson, KY 42420 CHARLES B, WesT
(270) 831-1900 (270) B6D-6401
Fax (270) 8274060 charies. westiskafirm.com
www.skofirm.com
May 3, 2006

Hon. James M. Miller

Sullivan, Mountjoy, Steinback & Milier, P.8.C.
P. 0. Box 727

Owensboro, KY 42303

RE: JOINT INTEREST AGREEMENT
Dear Jim:

The Utllity Commission and the Cliy of Henderson have defermined that it is not in their best
interesis to become a party to the proposed Joint Interest and Confidentiality Agreement with
Big Rivers Eleclric Corporation, The restrictions imposed by the Agreement would possibly
negate remedies that Henderson may have under terms of the Station Two Contracts and the
Station Two Agreement. o

We appreciate your efforts to accommodate our request. At this point we believe the City and
the Utility Commission should obfain their own consuitant’s report regarding the present
condition of maintenance and repair of Siation Two and the Joint Use Facilities.
With best regards, we are

Yours very truly,

STOLL KEENON OGD

Charles B.
CBWKkip
o Joseph E. Temnes, City Attomey
Gary Quick, General Manager, HMP&L
Robert Ferdon, Special Counsel
David Spainhoward, Big Rivers

LEX 102300/108916/3434798.1
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May 8, 20086

Big Rivers Electric Corporation
201 Third Street

Henderson, KY 42420 RECEIVED Ma¥ 10 7008

Attn: Michael H. Core
President and CEQO

LG&E

220 West Main Street
P. O Box 32030
Louisvilie, KY 40232

Atin:  Paul Thompson
Senior Vice-President, Energy Services

RE: STATION TWO TURNOVER BY LG&E PARTIES TO BIG RIVERS ELECTRIC
CORPORATION

Gentlemen.

As a foliow-up to our letter of March 28, 2006 in the referenced matier, we request a
meeting with representative parties of LG&E Entities and Big Rivers Electric Corporation to
discuss the concerns and questions of the City and the Utility Commission regarding the
pending Unwind Transaction between LG&E Parties and Big Rivers as it relates to Station
Two and the Joint Use Facilities. There are a number of sections in the Term Sheets for the
Unwind Transaction which indicate to us that Station Two and/or the Joint Use Facilities
may be involved. It is important that the City and the Utility Commission completely
understand and agree {o the terms of the Unwind Transaction as those relate to the Station
Two Contracts and related agreements.

Please advise some acceptable dates and times so that we can arrange an initial meeting.
Yours very fruly,

HENDERSON MUNICIPAL POWER & LIGHT

Q‘\g? '
Gary Quick

General Manager

ce. C.B. West
Wayne Thompson

100 FIFTH STAEET PO BOX B HENDERSON, KENTUCKY 42419-0008 (270} B26-2726 FAX (270) 826-8650
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STOLL- KEENON OGDEN

PLLC

201G North Main Street
Handerson, KY 42420
{270) 831-1800 -

Fax (270) B27-4050
www.skofirm.com

June 22, 2006

Hon. James M. Miller

Sullivan, Mountjoy, Stainback & Miller, P.S.C.
P.0.Box 727

Owensboro, KY 42303

Hon. Tim Dowdy
EONUS. LLC

220 West Main Street
Louisville, KY 40202

CHARLES B, WEST
(270) 869-6422

charles wesl@skofirm.com

RE: POINTS OF DISCUSSION WITH BIG RIVERS AND LG&E ENTITIES

REGARDING THE UNWIND TRANSACTIONS

MEETING OF JUNE 14, 2006

Dear Jim and Tim:

in the following | will set forth the contents of my recorded notes relating to our
discussions and agreements reached during the June 14, 2006 meeting of
representatives of Big Rivers Electric Corporation, the LG&E Entities, HMP&L and the
City of Henderson. | will follow the Qutline of Points for Discussion which | presented fo
you during the meeting. if my notes do not fairly and accurately represent your
understanding of our discussions, please call any such discrepancies to my attention.

LexincTaon 4+ Louisvitte 4 FrankFort + MENDERSON
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Page 2

Thanking you for your assistance, | remain
Yours very fruly,

STOLL KEENON OGDEN PLLC

CBW/kip

Enciosure

cc:  Gary Quick
Wayne Thompson
David Spainhoward
Mike Core
Mike Thompson
Pat Northam
Ralph Bowiing
David S. Sinctair

LEX 102360/108916/3d44263.1



POINTS OF DISCUSSION WITH BIG RIVERS AND LG&E ENTITIES
REGARDING THE UNWIND TRANSACTIONS
MEETING OF JUNE 14, 2006

Article Hli A, relating to Designated Representatives Agreement. it is the
understanding of all parties that we will require new Designated Representative
Agreements for the Station Two Power Plant simultaneously with the Tumaround

Date.

Article ! A, ltem 16 (page 8). Baseline Study Agreement dated October 15,
1987. It was represented by the parties that the Baseline Study Agreement
involved only a baseline environmental audit and that, to the extent the audit
involved Station Two, HMP&L would be provided a copy of the audit report.

Preservation of rights against Woodward-Clyde Intemational Americas after
Unwind Closing Date. LG&E Entities and Big Rivers will provide definitive
documentation with the City of Henderson and HMP&L (hereinafter “Henderson®)
that they will do nothing in the Unwind Transaction which would adversely affect
any rights which Henderson might have against Woodward-Clyde International
Americas arising out of the Baseline Audit Report.

Article Hi C. Inventory of coal, petroleum coke, fuel, reagenis, ammonia, spare
parts, materials and supplies. LG&E and Big Rivers are agreeable to include
inventory of Station Two assets at the same time, and using the same methods
of measurement and pricing as related to Station Two and the Joint Use
Facilities, at the time these inventories are taken with reference to Big Rivers'
remaining Generating Facliities.

Article ll, paragraphs D, E, G, H and | (pages 13 througr; 24). The parties
(LG&E and Big Rivers) will provide copies of the lists relating to Station Two and
the Joint Use Facilities to Henderson for its review.

Articie Ill J - 502 and Nox Allowances. It is represented by LG&E and Big Rivers
that the S02 and Nox allowances referred to in this Section of the Term Sheets
do not represent aflowances to which Henderson has a legal right, and excludes
by its provisions aliowances belonging to Henderson relating fo Station Two and

Station One.

Article IV A. LLG&E Parties agree that a separate document is needed befween
Henderson and the LG&E Parties regarding termination of the Station Two

Agreement.

As to paragraphs (a), (b), (c), (d) and possibly (e) of ltem 8, it is agreed that we
identified documentation needs {0 be preserved even though the Station Two
Agreement is terminated. It is thought that (&) does not involve the Station Two



10.

11.

12,

13.

14.

gasline insofar as Henderson is concermed. As to item (f), Big Rivers
understands our position and will consider the matter. Item (g) is a cafch ali and
there is no comment on it.

Section Vil, paragraph 10 (pages 42 and 43). It is understood by the LG&E
Parties and Big Rivers that Henderson will have requirements described in
paragraphs 10, 11, 12 and 13 with reference to Hendsrson's execution of
releases of the LG&E Parties and/or Big Rivers from the Station Two Agreement
and the Station Two Coniracts. Big Rivers advises that third party inspection
reports of Station Two and the Joint Use Facilities, which have besen provided {o
Big Rivers by WKE/LG&E Parties, are being electronically enfered into a website,
and HMP&L will be given access to that webslte as it relates to Station Two.
ltem 14 previously addressed. ltems 15, 16 and 17 relate to frue-ups of the
various budgets as of the Unwind Closing Date as between LG&E and Big
Rivers. LG&E agrees that Henderson should be a party {o those definitive
documents regarding true-ups to the extent they involve the Station Two budgets
and related Station Two matters.

item 18, Article IX, Post Unwind Date. These provisions do not reiate fo
Henderson and Henderson does not have a need for definitive documentation on
these items.

itemn 18, Article X, Taxes. LG&E Pariies agree that if Henderson gets tagged
with any taxes because of the Unwind Transaction, the LG&E Parties will
indemnify Henderson for those taxes or liens. LG&E Parties will have a
discussion on this issue and will let us know what approach they will take,

ltem 20. identification of Employees. LG&E Parties will provide Henderson a list
of employees who are off limits fo Big Rivers as they refate to Stafion Two, and
also a list of employees who are available for employment by Big Rivers and a
description of their tities of employment.

Item 21. As to the Baseline Audit Report, Big Rivers and LG&E Parties have
aiready agreed to give Henderson a copy of that report as to Stafion Two and the
Joint Use Facilities. As to the closing environmental report, LG&E Parties have
reserved a decision as to whether to give Henderson a copy of that report with
the understanding that until Henderson is satisfied regarding the existence or
non-existence of environmental issues and environmental indemnities, the
Termination Agreement will not be sighed by Henderson. Reference to the
Termination Agreement means at the time of the Closing.

ltem 22. As to Hlems 22, 23 and 24, LG&E Parties are going to take a look at
these items. They're not sure they want to extend their indemnities to Henderson
with reference fo Station Two, although they agree Station Two is included in
their indemnities to Big Rivers.



18.

16.

17.

18.

19.

20.

21,

22,

23.

24.
25.

ltem 25. New Source Review. Henderson understands the situation and
understands that it should not be a party to the indemnities between LG&E and
Big Rivers with regard to New Source Review.

ltem 26. Henderson has decided & does not need fo be a party to Article XIi F,
described on page 61 of the Term Sheats.

item 27. Conditions to Closing as recited by Big Rivers and LG&E Parties will be
conditions to Henderson's closing to the extent that those conditions are not
satisfied or waived by Big Rivers and LG&E Parties, respectively. Definitive
documentation will be prepared by LG&E counsel for execution by Henderson,
but probably at a later date than the definitive documentation between LG&E
Parties and Big Rivers.

tem 28. Representations and Warranties. LG&E Parties will need to fake a look
at whether to extend the representations and warranties to Henderson. Will
analyze it and advise Henderson accordingly.

ltem 29. It is agreed that Henderson has always had and continues to have the
right to have a plant representative present at Station Two at all times.

item 30. No problem with the LG&E Parties. WKE is giving us copies of the
2006 and 2007 aperating plans for Station Two.

As to ltem 31, paragraphs C, D and E of Article XV. Henderson is not interested
in becoming a party to these provisions.

ltem 32. Menderson's recovery of its out-of-pocket costs and expenses related io
the Unwind Transaction. LG&E Parties are not in a position to comment on this
request at this time. They have asked Henderson to give them a tentative
estimate of what the request may involve.

ltem 33. Funding O & M and R & R Reserves, Big Rivers states that it is ready
fo perform these provisions of the Agreement when applicable,

tem 34. LGAE contemplates having mortgage releases available.

ltem 35. Big Rivers’ debt securlty rating. Big Rivers expects fo have this
condition complied with,

This conciudes my notes on the subjects of our June 14" discussions. If other matters
develop or come to light during the period from now until the Unwind Closing Date,



Henderson will promptly notify you of such matters in subsequent communications with
you.

cc:  Gary Quick
Wayne Thompson
David Spainhoward
Mike Core
Mike Thompson
Pat Northam
Ralph Bowling
David 8. Sinclair

LEX 102300/108916/3444274.1
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May be necessary to point out/remind the HMP&L people that this a description of
BREC’s work plan development, NOT a “comparison” of ours vs theirs.

We are very aware & look forward to the fact that we stil] need detailed input from
staff at each plant to further develop BREC 2007-2011 Work Plans and the 2008
budgets. :

O]
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of generating plants :
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Still need detailed input from staff at each plant to further develop 2007-2011 Work
Plans and the 2008 budgets.
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=Achieve unit av#ii_abzhty an
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+/-85% system Load Factor and +/-85% system Capacity Factor (not counting Reid
units).

81-82% system Capacity Factor counting Reid units.
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Work Plan shows Forced Outage Rates:
2007 System Average = 3.2
2008 System Average = 3.2
2009 System Average = 2.9
2010 System Average = 2.7
2011 System Average = 2.4
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B&V IT = Black & Veatch assisting with Information Systems

ACES ERM = Aces Power marketing Enterprise Risk management
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Big Rivers has timeby:
outages ‘
«Big Rivers will adopt WKE 1E
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approved and executed
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decrease

«Goal is to minimize
necessary projects as
outages and purchase)
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Illinois Basin Coal- Hg:

The present drafts of “Clear Skies”/CAMR still support our model assumptions that,
while burning local coals, our existing SO2, NOx, & particulate equipment will
provide enough Hg reduction as a co-benefit to comply with Hg requirments.

503 duct injection:

The present drafts of “Clear Skies”/CAIR/Regional Haze rules still support our model
assumptions that, while burning local coals, we will eventually be required to reduce
SO3 (blue plume) from our stacks, and that we will be able to do that via duct
injection of some form of reagent.

15
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NOx SIP Call Equip. correction applied to 1995-1997 & 1o 2003.
None of the “actual™ unit heat rates above include FGD at Coleman.
None of the “actual” unit heat rates above coincide with full load.
95-"97 averages and '03-'05 averages are not at same GOF.

WKE HRs reflect pet coke & NOx equip., OTAG only, 04 & 05 only
BREC HRs are from 7/4/06 Prod Cost Model run.

Model HRs reflect NOx equip., Coleman FGD, increased T/G overhauls, & no pet
coke.

Stanley helped BREC review our “base case™ unit heat curves & our “heat rate
recovery plan”.

As a result, each of the “base case” HR curves were adjusted upward (worsened).

In 2009, the “OTAG Season” HR curves for each unit become the “baseline” HR
curves. This is “hit” to unit HR curves in 2009 & beyond.

17



= Offline August 23+

A Touchsime Enerpy” i’nrmcr 74;?!"

Wilson’s event due to AC driven oil lube purnps going down and the DC driven lube
oil pumps being tagged out for repairs. Turbine came offline without lube oil.
Turbine/generator shaft and bearings damaged. Bearings repaired, shaft was
machined.

HMPL #1°s event was due to firing of a boiler that had no water in the wal] tubes.

Instrumentation failure. Water walls “melted”. Most of water walls replaced in 2005,

18
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Slide doesn’t show how long till WKE’s next planned T/G overhauls.

19
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WKE Unit starts w/o R-1 thru September 2006 are 94 (on pace for ~125 for the
year?).
BREC Unit starts for 1997 were 88 w/ R-1 and 70 w/o R-1.
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< Unit starts are necessary.

§ >+ Unit starts should be

Hard on units due to expanding and contracting of vast amounts of steel involved
during the heating and cooling process.

(i.e., a Green unit will “grow” approximately one foot from cold to full load.)

The fewer unit starts/year on a unit results in
less maintenance,
lowers startup costs,
more availability,
better environmental compliance,

and the longer the unit will last.



Costs of repair are higher }

Unit down time, fack of control ove
nit starts are expensive, shotilt

start-up fuel costs e

Use up SO2, NOx allowances '
lanned maintenance :ho_u'r.sf '

tage hours. o
REC has considered planned main
itigate these problems.
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Wilson repair cost approximately $1,000,000 (Insurance deductible). Not counting
purchase power or reduced market sales.

H2 repair cost approximately $1,000,000 (Insurance deductible). Not counting
purchase power or reduced market sales.

As well as “BAD” will from HMPL.
(C-3 will be SAME AS ABOVE))
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(prior to this slide insert slides of BREC work plan goals, generation?)
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Outage Analysié

152 pnrt o b e reem

Incorporate plant staff’s input to Work Plan development as so as we are permitted.
(Signing of Definitive documents?)
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August 3, 2007
15 2007

Mr. Michael H Core BIG RIVERS FLECTRI CORR |
President & CEO

Big Rivers Electric Corporation

P.0. Box 24

Henderson, KY 42420

RE. HMP&L Station Two
Conditions Precedent to Unwind

Dear Mike:

On April 20, 2007, Gary Quick had a meeting with David Spainhoward conceming several
matters related to present and future operations of HMP&L Station Two. Gary Quick's
discussion with David Spainhoward was related to changes in existing contracts, possible
new contracts required, and possible Letters of Understanding that will need to be in place
prior to and effective simultaneously on the Unwind Closing Transaction Date.

The following represents the various matters discussed with Mr. Spainhoward:

1. Station Two Fuel:
Subsequent to the Unwind Closing Transaction Date, HMP&L requires all fuel burned
at Unit One and Unit Two at Station Two to be within the design specifications for each

Unit.

2. Station Two Fuel Invenfory:
During the past few years, there have been substantial coal inventory losses and
therefore accounting adjustments to the coal pile at Station Two. We believe there
have been internal inventory control problems for the fuel inventory at Station Two.
The current methodologies used for delivery, controlling, and accounting for the
Station Two coal inventory must be improved and new methodologies established

100 FIFTH STREET PO BOX8 HENDIRSON, KENTUGKY 42419-600B (270} B26-2725 FAX (270} 626-0650
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. Recruifment of HMP&L Employees:
HMP&L has asked Big Rivers not to directly or indirectly attempt to recruit HMP&L
employees for employment positions within Big Rivers’ system prior fo or after the
Unwind Closing Transaction Date. We understand, however, that HMP&L employees
may make application for employment with Big Rivers HMP&L is not requesting that
Big Rivers refuse to consider applications submifted by HMP&L employees in
response o Big Rivers normal media advertising and other recruitment processes.

NERC Reguirements.
The physical connections of the HMP&L facilities to Big Rivers facilities and the Big
Rivers Station Two Operator responsibilities will require certain facility inspections,
reporting, and compliance with NERC Standards. HMP&L is requesting that Big Rivers
execute an agreement whereby Big Rivers will assume responsibility for certain
related NERC HMP&L compliance requirements, at no cost to HMP&L.

. Station Two Personnel.
Big Rivers will need to provide HMP&L with the identifications, classifications, and job
descriptions of the employees who will be assigned to Station Two at the Unwind
Cloging Transaction Date.

. Station Two G&A Expense Allocation Agreement:
The existing G&A Expense Allocation Agreement executed July 15, 1998, will
terminate on the Unwind Ciosing Transaction Date. A new G&A Expense Allocafion
Agreement will need to be executed.

. DOperating Reserves and Amendment No.1 o Sysiern Reserves Agreement,
These documents will require amendments in order to meet HMP&L's future needs for
reserves and capacity as provided in this letter.

. HMP&L Reserved Station Two Capacify. HMP&L Excess Energy, Big Rivers
Reserved Station Two Capacity; and HMP&L's Station One;

A. On the first day of the month subsequent to the Unwind Closing Transaction Date,
HMP&L will reduce its current 35MW reserved capacity to 85SMW. HMP&L's
capacity payments will, thereafter, be based upon 85MW.

B. In the event HMP&L does not take its enfire Station Two reserved capacity then
Big Rivers may take and utilize all such energy or any portion thereof not taken by
HMP&L (the "Excess Henderson Energy”) and no payments will be made by Big
Rivers to HMP&L for the Excess Henderson Energy  If Big Rivers elects to use
any portion of the reserved capacity Excess Henderson Energy, Big Rivers shall
be responsible for all expenses related to the generation of such energy.

Page 2
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C. HMP&L will continue to accept all SEPA megawatts when available under
HMP&L’s existing contract with SEPA.

D. Big Rivers will provide HMP&L all system raserve capacity requirements above
HMP&L's Station Two reserved capacity. The order of priority for providing
HMPE&L this additional capacity shall be

First: From Units One and Two at Station Two
Second. From the Big Rivers system
Third. From the Open Market

HMP&L will pay any actual transmission expense related to Open Market
purchases;, however, there shall not be any transmission capacity or energy
charges for transmission service from Station Two and the Big Rivers system

When Big Rivers provides energy to HMP&L above its reserved capacity from
Station Two, or the Big Rivers system, HMP&L shall pay Big Rivers for the fuel
required at a price equal to 100 percent of HMP&L's delivered coal price at Station
Two at the time the energy is provided io HMP&L. In the event the energy is
provided to HMP&L from an Open Market transaction, HMP&L shall pay Big
Rivers the then lowest available market price delivered to the HMP&L system.

E. Based upon present and proposed new federal power plant emission standards,
HMP&L Station One is at risk as a viable long-term generating resotrce for
Henderson. The Henderson Ulility Commission will make a final decision
concerning the longevity of Station One within approximately one year subsequent
to the Unwind Closing Transaction Date.

F. In the event the Utility Commission elects to take Station One out-of-service, Big
Rivers agrees o give consideration {o any Station One employees who apply and
are qualified for existing open employment positions at Station One

8 Designated and Alternate Represenfatives:
HMP&L and Big Rivers will need to establish new Agreements regarding the
Designated and Alfernate Designated Representatives for Station Two to meet EPA
requirements.

Page 3
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10. Termination or Reduction of Service By HMP&I. Customer:;

In the event an existing or future HMP&L customer reduces or terminates electric
service requiraments with HMP&L and the reduction or termination of electric service
requirements is greater than five (5) megawatts, HMP&L shall have the option and the
right to reduce its then existing and future Reserve Capacity Requirements after thirty
(30) calendar days from the date of the reduction or termination of the customer's
electric service requarements The measurement of the customer's reduction or
termination of electric service requirements and the corresponding maximum reduction
of HMP&L's Reserve Capacity Requirements shall be based upon the customer’s
most recent twelve (12) months' highest peak billing demand recorded by HMP&L
during any one (1) hour period of the twelve (12) months If HMP&L elects to reduce
its existing and future Reserve Capacity Requirements, as provided herein, the
reduction may be equal to or less than the actual megawatt reduction by the customer

As noted above, all matters discussed herein will need to be resolved and in place prior to
and effective simultaneously with the Unwind Closing Transaction Date.

)il n L it o ,,Z./

Dr William L. Smith Gary Quu:

Chairman General Manager
Henderson Municipal Henderson Municipal
Utility Commission Utility Commission
cc:  Henderson Utility Commission

C B West

Wayne Thompson
Joseph E. Ternes, Jr.
David Spainhoward

Page 4
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David Spainhoward

From: West, C. B. [CB.West@skofirm.com]
Sent:  Friday, November 08, 2007 8:58 AM

To: Northam, Patrick R.; Dowdy, Tim; Jim Miller; dspainhoward@bigrivers.com; Gary Quick; Wayne
Thompson; Mike Thompson

Subject: October 24, 2007 Joint Meeting

Gentlemen:

During our joint meeting of October 24, 2007, at Pat Northam's request, | agreed to review the Points for
Discussion with LG&E Eniities and Big Rivers Electric Corporation Regarding Unwind Transaciions (hereinafier
"Points for Discussion™) which were the subject of a joint meeting heid on June 14, 2006 o defermine if the
document raises any coniested issues which were not identified during our discussions of October 24. Since { am
not exactly sure what points of contention were identified during our October 24 meeting, | will review the entire
contents of the Points for Discussion. | will refer to the various items listed in the Points for Discussion by their
paragraph numbers, as follows:

1. This point refers fo the need for new designated representative agreements for Station Two as of the
Turnaround Date.

A. Thisitem is covered on our list of things to do prior to the Unwind Closing Date, and all parties are in
agreement as io the soluiion.

2. HMPA&L requests a copy of the October 15, 1897 baseline environmenta! study as it relates to Station
Two,

A. It was represented during our October 24 meeting that a copy of this report would be given fo
HMP&L. HMP&L does not have the report at this date.

3, This relates to preservation of HMP&L's rights to make claims against Woodward-Clyde International
Americas after the Unwind Closing Date.

A. During our June 14, 2006 meeting, Big Rivers and LG&E represented that they will do nothing in the
Unwind Transaction which would adversely affect any fighis which Henderson might have against Woodward-
Ciyde. No issues remain on this item.

4, HMP&L requested that Station Two fuel inventory, reagents, ammonia, spare parts, materials and supplies
be inventoried at the same time that the Green/Reid fadilities are inventoried, using the same methods as will be
used by LB&E/Big Rivers.

A. Big Rivers and LG&E Parties agreed that this would occur.

5. Paragraph 5 refates to definitive documentation which will be given to Big Rivers by LG&E Pariies listing
the personal property, contracts, real property interests, equipment leases and intellectual properties which will be
transferred by the LG&E Parfies to Big Rivers as of the Unwind Closing. Henderson requested fo receive copies
of those documents which relate to Station Two and the Joint Use Faciliies. LG&E and Big Rivers agreed they
will provide copies of such fists relating to Station Two and the Joint Use Faciiities to HMP&L for review,

A. Itis HMP&L's understanding that those documents have not yet been compiled and that when compiled
they will receive copies of the documents relating to Stalion Two and the Joint Use Facilities.

6. Article Hl. J SO2 allowances and Nox allowances (Pages 25 through 32). It is represented by the LG&E
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Parties and Big Rivers that the S02 and Nox allowances referred to in this section do not represent allowances to
which Henderson has a legal right (the 14,000 S02 allowances). HMP&L has expressed its concerns that it be
provided documentation assuting it of distribution of its unused S02 allowances and Nox allowances at the end of
the period for aliocation of aliowances, which will occur after the Unwind Transaction. Big Rivers and WKEC have
assured Henderson that it will be provided its appropriate share of $02 and Nox allowances foliowing the end of

the year in which the Unwind Transaction occurs.

A. Some type of documentation needs to occur with reference fo this item.

7. Termination of the Station Two Agreemeant. The LG&E Parlies agree that separate documentation is
nesded beiween Henderson and LG&E Parties regarding termination of the Stafion Two Agreement. HMP&L's
proposed Station Two Termination and Release places the Station Two Agreement on Schedute 2.1, which
includes documents that are to be terminated.

A. The provisions of the Station Two Termination and Release Agreement which will be offered by HMP&L
deal with the issues involved in terminating the Station Two Agreement.

8. Establishment of new agreemenis af the fime of the Unwind Transaction including: (a) the Station Two G
& A Alincation Agreement; (b) the Agreement With Respect To Gperating Reserves And Amendment Number
One To System Reserves Agreement; (c) Designated Representative/Altemaie Designated Representative
Appointment Agreements for Station Two; (d) Deed of Easement refating to the Reld Station gasline; (e) Lelter
Agreement refating to cost sharing of the Reid Station Two gasline; (f) Section 914 of the Stafion Two Agresment;
{g) any other agreements needing o be resurrected after terminafion of the Station Two Agreement.

A. Itis agreed by the parlies that the Station Two G&A Allocation Agreement and the Designated
Representafive Agreement will be replaced. The Agreement With Respett To Operating Ressrves And
Amendment Number One To The System Reserves Agreement terminates when the Stafion Two Agreement
terminates. However, by the terms of the old and new System Reserves Agreements, the effactiveness of the
1974 agreement, as amended in 1898, is reinstated. As to the Deed of Easement related to the Reid Station
gasline, this Easement provides for its continuafion between Big Rivers and HMP&L once the LG&E Parties are
no longer operating the Reid Station. It is believed that the Letter Agreement regarding maintenance of the Reid
Station gasiline does not involve HMP&L. As to Seclion 814 of the Station Two Agreement, HMP&L will include in
its proposed Station Two Termination and Release Agreernents provisions preserving its Section 814 rights

against Big Rivers.

8. Provisions for the complete release of the LG&E Parties and Big Rivers Electric Corporation from
obligations, liabiliies, responsibilities, claims or demands whatsoever under terms of the Station Two Agreement
of July 15, 1998, the Stafion Two Confracts as Amended, the interim Funding Agreement for the SCR System,
and all other matters relating o the operation, maintenance, control and upkeep of the Station Two Generating
Plants and the Joint Use Facilities from July 15, 1998 1o the Unwind Closing Date. This issue also involves the
contents of paragraphs 10, 11, 12 and 13 of the Paints for Discussion at the June 14, 2006 meeting.

A. Itis understood by the LG&E Parties and Big Rivers that Henderson will have requirements described in
paragraphs 10, 11, 12 and 13 of the Poinfs for Discussion with reference to Hendersan's execufion of releases of
the LG&E Parties and/for Big Rivers. Henderson's requiremenis in order to provide releases to the LG&E Parties
and Big Rivers will be recited in HMPS&L's proposed Station Two Termination and Release Agreement.

14., 11., 12. and 13. These items are included with the discussions on liem 8,

14. Assignment of permits and confracts from LG&E Parties to Big Rivers. This item has been discussed
previously under paragraph 5 hereof,

15. Paragraph 15 relates to Article Vil. £ of the Term Shesets which is devoted to Station Two Budget True
Up. HMPE&L should be a party to the Station Two Budget True Up.

A. Itis agreed that HMPE&L will be a parly to the Station Two Budgst True Up relating fo contract year June 1,
2007 through the Unwind Closing Date.

11/5/2007
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16. Adficle VII. F. This Article refers to true ups between the LG&E parties and Big Rivers, and does nof
relate to HMP&L.

17. Article Vi, G. This relates to true ups of the SCR funding accounts.

A. This item is contained on Henderson's list of issues which must be dealt with at the Linwind Closing. All
parties agree.

18. Adicle IX. Post-Unwind Date, Operations and Services.

A.  HMP&L does not need fo be a parly to this documentation.

19, Taxes.

A. The LG&E Parties agree that if Henderson gets tagged with any taxes bacause of the Unwind
Transaction, the LG&E Parties will indemnify Henderson for those taxes or liens. HMP&L has included a
provision for tax indemnity in its proposed Station Two Termination and Release Agreement.

20. Identification of Employees Available for Station Two Following the Unwind Transaction.

A. The LG&E Parties have agreed they will provide Henderson a list of LGEE employees who are off limits fo
Big Rivers as they relate fo Stafion Two. Big Rivers has agreed it will provide Henderson a list of the employees it
intends to use in its operation of Station Two. This obligation on Big Rivers' part is addressed in HMP&L's Station
Two Termination and Release Agreement. it is HMP&L's understanding that the LG&E Parties will comply with
their offer to present a list of employees who are off limits to Big Rivers as they relate to Station Two.

21. Baseline Environmental Audit Report and Unwind Environmental Audit Report for Station Two and the
Joint Use Facilities.

A. The parfies have agreed 1o provide HMP&L with & copy of the Baseline Environmental Audit Repott as it
relates fo Station Two. During our October 24, 2007 meeiing, Henderson undersiood both LG&E and Big Rivers
fo agree to provide HMPE&L a copy of the Unwind Environrnental Audit Report as it relates fo Station Two.
Henderson's proposed Station Two Termination and Release Agreement provides for indemnities of Henderson
and HMP&L refating to environmental matters. It is understood that the Unwind Environmental Audit Report is not

yet available.
22. Environmental indemnities. Henderson has asked for indemnities from the LG&E Parties for

environmental matters refafing to Stafion Two. At our June 14, 2006 joint meeting, the LG&E Parlies advised they
would consider whether or not fo offer environmental indemnifies to Henderson as it relates o Station Two.

A.  HMPA&IL has included in its proposed Station Two Termination and Release Agreemsnt provisions for
indemnities for damages relafing to environmental matters having to do with Station Two and the Joint Use
Faciliies.

23. and 24. Inciuded in ltem 22.

25. New Source Review.

A. After due consideration, Hendersen has determined that it should be indemnified from any costs or
damages resulting from New Source Review Regulations. Henderson will include an indemnity provision for New
Source Review in its proposed Stalion Two Termination and Release Agreement.

26. Representations and Warranties,
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A.  Henderson does nof require to be included in provisions similar to Article XII. F. of the Term Sheets.

27. Closing Conditions.

A. Henderson has included a recitation of closing conditions in its proposed Station Two termination and
Release Agresment.

28. Representations and Warranties.

A. Henderson has included representations and warranfies of the LG&E Parlies and Big Rivers in its
proposed Station Two Termination and Release Agreement.

28. Not an issue.

30. Notanissue.

31. Notan issue.

32. Henderson's recovery of its out-of-pocket costs and expenses related to the Unwind Transaction.

A.  Henderson has included this item in its proposed Station Two Termination and Release Agreement.

33.  Funding of O&M and R&R Reserves.
A. Big Rivers has agreed that it will comply with this provision of the documents.

34. LG&E Parties' Mortigages and Security Agreements.

A HMP&L will include releases for the LG&E Parfies as exhibits o its proposed Station Two Termination and
Release Agreement.

35. Big Rivers' debt security rating.
A. This item is covered in HMP&L's proposal for the Station Two Termination and Release Agreement.

The foregoing represents Henderson's position with reference to each of the items discussed during our June 14,
2006 meeting, as reported by my June 22, 2006 letier to Jim Miller and Tim Dowdy. | am sorry that | could not
simply make a list of additional iterns to those discussed on October 24, 2007. The complexities of the issues did

not permit me o do s0.

If you have any questions regarding any of the above, please don't hesitate to call.

Yours very truly,

Charles B. West

11/9/2007
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PO Bos 24

Hencerson, KY 434 140024
2700272501

www bigrivers com

December 12, 2007

Mr. Gary Quick

Henderson Municipal Power & Light
100 Fifth Street

PO. Box §

Henderson, KY 42420

Re: HMP&L Station Two
Dear Gary:

Here is Big Rivers’ understanding of HMP&L’s requirements for its consent to the
Unwind Transaction and Big Rivers’ response 1o those requirements.

Representatives of Big Rivers and HMP&L met on November 6, and again on November
20, 2007, in an attempt to resolve any remaining issues regarding HMPé&L’s consent to
the Unwind Transaction. The following are the issues presented by HMP&L to Big
Rivers by letter dated August 3, 2007 and Big Rivers’ stated positions at those meetings.

1. HMP&IL’s Position.

Station Two Fuel:

Subsequent to the Unwind Closing Transaction Date, HMP&L requires all
fuel burned at Unit One and Unit Two at Station Two to be within the design
specifications for each Unit.

BREC Proposal:

Big Rivers and HMP&L should agree to burn nothing other than bituminous coal
in the Station Two units without approval of both parties. Big Rivers and
HMP&L should agree that each party can sit in on the other party’s coal bid
opening. Big Rivers and HMP&L agree not to burn Pet Coke in the Station Two
units.

Your Touchstone Energy® Cooperative ]QT)(
=7
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Re: Conditions Precedent to Unwind
December 12, 2007
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2. BMPG&:L s Position.

Station Two Fuel Inventory:

During the past few years, there bave been substantial coal inventory losses
and therefore accounting adjustments to the coal pile at Station Two. We
believe there have been internal inventory control problems for the fuel
inventory at Station Twe. The current methodologies used for delivery,
controlling, and accounting for the Station Twe coal inventory must be
improved and new methodologies established.

BREC Proposal:
Big Rivers told HMP&L that it is willing to look at the inventory process and

discuss this process with HMP&L. We are always interested in ways to improve
processes. However, we are reluctant to amend the contracts to reflect this until
or unless it is demonstrated the contractual process in place isn't working. Big
Rivers is open to language from HMP&L to address this issue.

3. HMP&L'’s Position.

Recruitment of HMIP&L Emplovees:

HMP &L has asked Big Rivers not fo directly or indirectly attempt te recruit
HMP &L employees for employment positions within Big Rivers’ system
prior to or after the Unwind Closing Transaction Date. We understand,
however, that HMP &L emplovees may make application for employment
with Big Rivers. HMP&L is not requesting that Big Rivers refuse to consider
applications sebmitted by HMP&L employees in response to Big Rivers’
normal media advertising and other recruitment processes.

BREC Proposal:

Big Rivers agrees to HMP&L request. Big Rivers will verbally agree not to
directly recruit HMP&I., employees prior to or after the Unwind, From time to
time Big Rivers advertises for employment, as does HMP&L and such
advertisement is not considered directly recruiting No contract change is required
for this issue.

4 HMPA:L's Position.

NERC Reguirements:

The physical connections of the HMP&L facilities to Big Rivers facilities and
the Big Rivers Station Two Operator responsibilities will require certain
facility inspections, reporting, and compliance with NERC Standards.
HMP&L is requesting that Big Rivers execute an agreement whereby Big
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Rivers will assume responsibility for certain related NERC HMP&L
compliance requirements, at no cost to HMP&L.

BREC Proposal:

David Crockett presented the “Straw Plan”™ “Proforma™ copy on agreement and
discussed four NERC Compliance Issues; they are SCADA for 161kv
transmission facilities; Cyber Security; Load Shedding; and
Compensation/Liability The document was left with HMP&L to review
HMP&L will provide comments and thoughts on or before November 20, 2007
(next scheduled meeting). No discussions were held regarding the compensation
BREC would need to provide these services. BREC made it clear that this was
not a proposal but a document for them to review to see if this is what they had in
mind and 1o comment on.

5. HMP&L's Position.

Station Two Personnel:

Big Rivers will need to provide HMP&L with the identifications,
classifications, and job descriptions of the employees who will be assigned to
Station Two at the Unwind Closing Transaction Date.,

BREC Proposal:
Big Rivers agreed to provide the information requested.

6. HMP&L’s Pesition.,

Station Two G&A Expense Allocation Agreement:

The existing G&A Expense Allocation Agreement executed July 15, 1998,
will terminate on the Unwind Closing Transaction Date. A new G&A
Expense Allocation Agreement will need to be executed.

BREC Proposal:
David Spainhoward provided a draft to HMP&L after the November 6 meeting
This agreement was further discussed at the November 20 meeting.

7. HMPA&L’s Position.

Operating Reserves and Amendment No. 1 to Svstem Reserve Acreement:
These documents will require amendments in order to meet HMP&L fature
needs for reserves and capacity as provided in this letter.
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BREC Proposal:

Item 7. and 8. are intertwined in the proposals made by HMP&L. Big Rivers’
position is that Section 10.16 of the Station Two Agreements address this issue
and no further changes are required to the agreements. This position is further
described below.

8. HMP&L’s Position.

HMP&L Reserved Station Two Capacity: HMP&L Excess Energy: Big

Rivers Reserved Station Two Capacitv: and HMP&L’s Station One:

A,

On the first day of the month subseguent to the Unwind Closing
Transactionp Date, HMP &L will reduce its current 95 MW reserved
capacity to 85 MW. HMP&L.’s capacity payments will thereafter, be
based upon 85 MW.

In the event HMP &L does not take its entire Station Two reserved
capacity then Big Rivers may take and utilize all such energy or any
portion thereof not taken by HMP &L (the “Excess Henderson Energy”)
and no payments will be made by Big Rivers to HMP &L for the Excess
Henderson Energy. 1f Big Rivers elects to use any portion of the reserved
capacity Excess Henderson Energy, Big Rivers shall be responsible for all
expenses related to the generation of such energy.

HMP&L will continue to accept all SEPA megawatts when available
under HMP&L’s existing contract with SEPA.

Big Rivers will provide HMP&L all system reserve capacity requirements
above HMP&L’s Station Two reserved capacity, The order of priority
for providing HMP&L this additional capacity shall be:

First: From Units One and Two at Station Two
Second: From the Big Rivers’ system
Third: From the Open Market

HMP &L will pay any actual transmission expense related to Open
Marlket purchases; however, there shall not be any transmission capacity
or energy charges for transmission service from Station Two and the Big
Rivers’ system.

When Big Rivers provides energy to HMP&L above its reserved capacity
from Station Two, or the Big Rivers system, HMP&L shall pay Big Rivers
for the fuel required at a price equal to 100 percent of HMP&1’s
delivered coal price at Station Two at the time the energy is provided to
HMP&L. In the event the energy is provided to HMIP&L from an Open
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Market transaction, HMP &L shall pay Big Rivers the then lowest
available market price delivered to the HMP&L system.

E. Based upon present and propesed new federal power plant emission
standards, HMP&L Statior One is at risk as a viable long-term
generating resource for Henderson. The Henderson Utility Commission
will make a final decision concerning the longevity of Station One within
approximately one year subsequent to the Unwind Closing Transaction
Date.

F. In the event the Utility Commission ejects to take Station One out-of-
service, Big Rivers agrees to give consideration to any Station One
employees whe apply and are qualified for existing open employment
positions at Station One(sic).

BREC Proposal:

No change is required by the 1998 or 2005 documents to affect the Unwind
transaction. The HMP&L proposal will create millions of dollars of new expense
(lost revenue) that would become additional charges to Big Rivers Members and
the smelters in the form of rate increases. We understand HMP&L’s proposal to
be either the deal set forth above or to change the agreements to provide 115 MW
of capacity at Close and give HMP&L the right to take the surplus power not
needed for use by the City to the Market. The latter creates millions more
additional cost to Big Rivers and its Members than the first proposal. We
understand these HMP&L proposals to be essentially non-negotiable  Big Rivers
is unwilling to change the current agreements to accominodate either of these
requests by HMP&L.

An additional item covered by the HMP&I. position is that in the event the Utility
Commission elects to take Station One out-of-service, Big Rivers agrees to give
consideration to any Station One employees who apply and are qualified for
existing open employment positions at Station Two. Big Rivers is willing to
accommodate this part of the request. Big Rivers agrees to give consideration but
not be bound to employment.

G. HMP&:1.'s Position.

Desionated and Alternate Representatives:

HMP&L and Big Rivers will need to establish new Agreements regarding the
Designated and Alternate Designated Representatives for Station Two to
meet EPA requirements.

BREC Proposal:
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It is anticipated that Greg Black will be the DR and David Spainhoward will be
the alternate. Those agreements will be essentially identical to the ones in current
use other than Company and individual name changes.

10. HMP&L’s Position,

Termination or Reduction of Service By HMP&I, Customer:

In the event an existing or future HMP &1, customer reduces or terminates
electric service requirements with HMP&L and the reduction or termination
of electric service requirements is greater than five (5) megawatts, HVIP&L
shall have the option and the right to reduce its then existing and future
Reserve Capacity Requirements after thirty (30) calendar days from the date
of the reduction or termination of the customers electric service
requirements. The measurement of the customer’s reduction or termination
of electric service requirements and the corresponding maximum reduction
of HMP&]L.’s Reserve Capacity Requirements shall be based upon the
customer’s most recent twelve (12} months’ highest peak billing demand
recorded by HMP&L during any one (1) hour period of the twelve (12)
months. If HMP&L elects to reduce its existing and future Reserve Capacity
Requirements, as provided herein, the reduction may be equal to or less than
the actual megawatt reduction by the customer.

BREC Proposal:

Big Rivers is willing to prepare language to accommodate this request Big
Rivers proposes that any such reduction is within 5 MW of the actual reduction or
termination as described above.

Subsequent to the November 6 meeting, Big Rivers and HMP&L representatives have
met several times one of which was on November 20, 2007. A copy of the draft G&A
agreement was presented to HMP&L prior to the November 20 meeting. At the
November 20 meeting it is my understanding that all of Big Rivers positions except for
Iterns 7. and 8. are generally acceptable to HMP&L.

Big Rivers positions regarding the Capacity and Reserve issues are reasonable. Big
Rivers has made several concessions, as noted above, even though the contracts call for
essentially no changes when the agreements terminate.

Big Rivers and HMP&L have had a very good relationship dwing the past 37 years. The
initial contracts entered into by Big Rivers and HMP4&:L were (and continue to be)
beneficial for both Big Rivers and HMP&L and instrumental in the decision by
Anaconda (now Alcan) to locate in Henderson County and are instrumental in whether
or not Alcan will remain in Henderson County.
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The bonds required to finance Station Two required that the power for Station Two be
sold in Daviess and Henderson Counties. While the load to serve HMP&L customers
was in Henderson county, it was necessary to bave a load such as Anaconda to
accommodate Station Two output and the bond provisions incorporating the two — county
rule.

In 1993, (the 1993 amendments) Big Rivers and HMP&L reached agreements t¢ add a
scrubber to Station Two units rather than fuel switch or add a scrubber to Coleman. Big
Rivers could have chosen to build the scrubber only at Coleman. Again, a mutually
beneficial agreement was entered into which split SO2 allowances based on capacity.
This turned out to be very beneficial to both Big Rivers and to HMP&L. As Irecall,
HMP&L, in about 2006 profited from the sale of excess allowances. Had the scrubber
not been in existence, there would have been no allowances for sale for the benefit of

HMP&L.

In 1998 Big Rivers agreed to pay an extra §1.50 per MWh for the use of surplus energy
not utilized by HMP&L for service to its native load(Excess Henderson Energy). Until
the Station Two Bonds were retired (in 2003 ) the usage of this power was restricted to
Henderson and Daviess counties. Also, in the 1998 Amendments to Contracts, Big
Rivers, City of Henderson Utility Commussion and City of Hendérson agreed to extend
the terms of all the contracts except the Joint Facilities Agreement for the operating life
of Station Two

In 2005, Big Rivers, HMP&L, and WKE reached agreement to install SCRs on Station
Two. Again, this was a good, mutually beneficial agreement, but Big Rivers did agree to
allow certain NOx allowances to be used by HMP&L Station I for NOx compliance. The
SCRs could have been built at Green, which could have satisfied Big Rivers’ obligations
to HMP&L and provided more allowances for Big Rivers to “bubble” the system for
compliance.

From the early 1970°s until today, Big Rivers has paid over 80% (3203.4 million) of the
debt service and capital expenditures of Station Two and today receives only 70% of the
capacity. On the other hand, HMP&L has paid $49.8 million (less than 20%) but
receives more than 30% of the capacity (93 MW/312 MW). In addition, HMP&L can
increase its take by 5 MW per year should the City’s load grow to need that power. The
disproportionate value to HMP&L increases with the additional take.

Big Rivers has entered into these agreements through the years with its eyes open and
realizes that even with this disproportionate value to HMP&L, it remains a good contract
for Big Rivers and its Members as well 1f Big Rivers agreed to your 115 MW proposal
HMP&:1. s contract share would grow to 36 86% and Big Rivers share would shrink to
63.14% but Big Rivers would still have paid for over 80%.
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Big Rivers did not attempt to change these costs even when it suffered through financial
difficulties in the 1980°s and 90’s, resulting in bankruptcy. Through this difficult period
Big Rivers made all of the required payments to HMPé&L and asked for no contract
amendments, even when facing such financial difficulties.

The 1998 agreements between HMP&L, Big Rivers and WKE anticipate an expiration or
termination of the Agreement and Amendments to Agreements dated July 15, 1998

Section 10.16 Reversion to Big Rivers. “At the expiration or termination of
this Agreement, other than a termination due to breach or default by Big
Rivers, the rights and ebligations under the Station Two Contracts assigned
to and assumed by Station Two Subsidiary pursuant to Section 9 of this
Agreement, entitled “Phase II Assignment,” shall automatically revert and
be assigned to Big Rivers without any action on the part of any of the parties
hereto -,

Big Rivers would very much like to work with HMP&L to accommodate as many of its
requests as are reasonable.  This has been a good relationship and we want to continue a
good relationship. However, some of the provisions of the HMP&L demands made of
Big Rivers threaten the Unwind Transaction and simply cannot be agreed to. I ask that
you reconsider your position regarding the capacity and reserve issues and agree to
consents necessary for Big Rivers 16 move fofward With the Unwitid ™

Sincerely,

y .
7L /c.o
Michael H. Core

President and CEQ
MHC/bh

C: Dr. Bill Smith, Chairman
David Spainhowrd



iviF&L

URGENT INFORMATION
PLEASE READ

Henderson Municipal Power & Light

March 2008
Dear HMP&L Customer:

Based upon an article that appeared in The Gleaner on March 8, 2008, Big Rivers
Electric Corporation, E.ON, and the Smelters have accused Henderson Municipal Power
& Light of ...“putting the jobs of 1,400 aluminum workers at risk with its resistance to a
proposed power plant (Unwind) transaction.” These same accusations were made in a
subsequent news release by Big Rivers and E.ON dated March 10. We want our
customers to know that nothing could be further from the truth. Our disagreement with
Big Rivers and E.ON has nothing to do with the Smelters; our disagreement is about Big
Rivers and E.ON demanding that HMP&L customers pay for something they don’t
receive. These two large power companies want the citizens of Henderson to subsidize
their profits and we believe that is inherently wrong. HMP&L wants our customers and
the citizens of Henderson to know our position related to these accusations.

The citizens of Henderson own HMP&L Station Two, which was built in the early 1970s.
In 1998 HMP&L entered agreements with Big Rivers and Western Kentucky Energy and
those agreements allow WKE to operate Station Two. WKE is a subsidiary of the
German company E.ON and the “Unwind” is merely a term used to describe the process
of allowing Big Rivers to again operate Station Two and other existing power plants that
are owned by Big Rivers.

The proposed Big Rivers and E.ON Unwind has been a very expensive and complex
proposal that has been ongoing since early 2003. Based upon documents recently filed
with the Kentucky Public Service Commission, Big Rivers has already spent over

. $16,386,000 in legal fees, $3,096,000 in engineering and consulting fees, and $3,299,000
for financial service fees related to the proposed Unwind. If the Unwind occurs, Big
Rivers, E.ON, and the Smelters have jointly agreed to pay up to a total of $60,000,000 to
the Bank of America, Ambac, and other Big Rivers creditors to merely obtain their
consents to the Unwind. Additionally, Big Rivers plans to set up 2 special $75,000,000
fund to subsidize the electric rates of their customers for several years in the future. Other
documents filed at the Kentucky Public Service Commission disclose that E.ON intends
to give Big Rivers almost $700,000,000 in cash and other assets if the Unwind occurs.

HMP&L has been sporadically invited to participate in the Unwind discussions during
the past two years. During this period of time, HMP&L’s position concerning the

Continued ...
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Unwind has not changed We have two basic concerns. First, HMP&:L retained
engineering firms to conduct inspections at its Station Two Generation Plant and those
inspections revealed a number of maintenance and equipment problems relaied to E.ON’s
operation of the HMP&L facilities for the past 10 years. We believe there must be an
agreement between the parties to resolve these problems before HMP&L agrees to the
proposed Unwind. Second, HMP&L schedules and pays for a specific amount of
electricity from Station Two and each year there 15 always some surplus electricity that
our customers do not use. Keep in mind, HMP &L customers actually paid for the
electricity, but they did not use it. Big Rivers and E.ON have taken the position that the
surplus HMP&L electricity belongs to them. They contend they have the right, for the
next 13 years, to sell this electricity exclusively for their profit. HMP&L strongly
disagrees; our customers paid for the surplus HMP&L electricity and any sale of this
electricity should be used for the benefit of our customers, not the shareholders of E.ON
or Big Rivers. Our existing agreements for the operation of Station Two address the issue
of HMP&:L’s surplus electricity, but Big Rivers and E.ON have taken the position the
agreements allow them to profit from HMP&I s surplus electricity. We could not
disagree more; you may rest assured that we fully intend to take whatever steps are

necessary in the future to resolve these two 18sues.

For many years HMP&L customers have enjoyed the benefits of electric rates that are
among the lowest in the United States. In addition, HMP&L has provided superior
system reliability as recently demonstrated during the ice storms. HMP&L has no interest
in asking the citizens of Henderson to pay for something they do not receive. To do so
would be asking our citizens to subsidize the profits of Big Rivers and E.ON.

Since Big Rivers and E.ON have not been successful in overpowering HMP&L during
the negotiations, it appears they now have elected to nse political forces to compel
HMP&L to surrender to their unwarranted demands. They are attempting to use their
considerable political resources to persuade state and local elected officials and the media
to somehow force HMP&L to agree to their demands. We want each HMP&L customer
and the citizens of Henderson to have a basic understanding of our position concerning
the Unwind and why the accusations Big Rivers and E.ON are making about HMP&L are
simply false and misleading. We want to reassure you that we will make our business
decisions based upon what is best for our customers and the citizens of Henderson, not
what is best for the profits of Big Rivers and E.ON. We trust you will support our
position and we encourage you to let the media and your local and state elected
representatives know that it is inherently wrong to expect the residential, commercial, and
industrial customers of a small municipal utility to subsidize the enormous profits of Big
Rivers and E.ON.

Utility Commission
Henderson Municipal Power & Light



B LRI,

David Spainhoward

From: Dr. Smith [bsmith@ilightpower.net]
Sent:  Saturday, March 01, 2008 6:10 PM
To: David Spainhoward

Cc: gary quick

Subject: Re: HMPA&L

David, iet us be very clear about this, this is wke's and brec's

‘deal'. we were made aware of the unwind about 1/6 but nothing serious was done uniil we sent you that letter
last surpmer. from my point of view you have been very negligent in getfing back with us. fo say that we have
been 'negotiating', as you imply in your email, is wrong. you told us of the unwind and that was basically all we
heard from for months.

i hope you, mark and bill now understand our resolve in this matter. we have made very clear where hmpl stands.
you know exactly what is needed to make your 'deal’.

we also, have some very serious issues yet o be resolved with wke.

if you have any guestions please call gary or myseif.

bill smith
827-9658-home
850-2112-cell
826-3154-office

-—- Original Message ——-

From: David Spainhoward
To: bsmith@lightpower.net | ‘Gary Quick'

Cc: dspainhoward@bigrivers.com
Sent; Saturday, March 01, 2008 3:08 PM

Subject: HMP&L

Dr. Smith/Gary:

| appreciate the meeting between Big Rivers and HMP&L on Thursday. There seemed to be several points of
misunderstanding or perhaps miscommunication. One point Dr. Smith made in regard to how long negofiations
had been going on between Big Rivers and HMP&L made me think there was perhaps some misunderstanding
of the length of time the two parties had been negotiating this transaction. Big Rivers prepared a schedule of
those meetings (not all correspondence back and forth) ané-supplied them to the Commission and Intervenors
{inciuding HMPA&L) in response to the Attomey General's initial data request, ltem 107 (copy attached). Big
Rivers entered into a Letier of Intent with the E.ON parfies on November 28, 2005, nofified HMP&L of that in
early December and began negotiations with HMP&L. soon after. Negotiations of this transaction between Big
Rivers, WKEC and HMP&L began at least by January 2006.

David

3/2/2008
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Summary of the Proposed
Adjustments to the HMP&L
| Power Sales Contract

March 19, 2008

Draft For Settlement Discussion Purposes Only



As Owner of the Station Two Units, HMP&L receives
its Capacity and Energy needs first.

Big Rivers proposes the following contract
enhancements:

— Monthly Capacity/Demand Payment for only the
actual kW peak set during that month, plus 1 percent
spinning reserves.
— SEPA allocation (scheduled by Big Rivers) will be
credited to HMP&Ls monthly MW peak at the full e
12.0 MWs, effective with-the-closure-of Station-Qne. 7 /'KL
— Provide at no additional cost, Load Following Services Cﬁ;’;"
to HMP&L. A
— Provide at no additional cost, Contingency Reserves
Allocations to HMP&L.



— Permanent shut-down of Station One effective
September 2009 or later. HMP&L will provide
written notice to Big Rivers at Ieast 120 days prior
to closure of Station One.

— Capacity/Demand Payment will be calculated from
a mutually agreed HMP&L Station Two Budget
excluding Depreciation and Variable Expenses,
but including Capital Expenditures (actual true
up). The annual budget will be established with
the expectation of achieving the capacity output

B2 VWS

— Big Rivers proposes to immediately recognize
HMP&Ls permanent loss of any industrial load.




— Effective with the permanent closure of Station
One, any load growth other than residential will
cause a negotiated price or pricing mechanism to
be established which will be continued up to 5
years from the date of Station One’s closure.
Thereafter, the current Economic Development
agreement will go forward.

— Should both units be unavailable, Big Rivers will
provide back-up energy at 95% of the market
price delivered to Big Rivers border.

— Each party is responsible for its energy cost as
provided for under the current arrangement.

= ol
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David Spainhoward

From: Gary Quick [gquick@hmpl.nef]

Sent:  Wednesday, March 26, 2008 9:07 AM
To: dspainhoward@bigrivers.com

Cc: Dr. Smith; Wayne Thompson; eyrea
Subject: Monthly Demand Proposal

Good Morning David:

| was not sure who | should contact concerning the Big Rivers’ proposal that, in the future, Hendeféon make
Capacity/Demand Payments based upon Henderson's actual monthly demand.

We used the information Bill Blackburn provided during our meeting on March 19 and we have completed our
review of the Big Rivers’ proposal. The Big Rivers’ monthly demand proposal is similar to a monthiy demand
proposal Alien Eyre suggested fo us on February 29 during a meeting with Dr. Smith, Wayne Thompson, and
me. We reviewed our work papers for Allen’s proposal and after working through the Big Rivers' proposal it does
not appear that changing to a monthly demand in the future will work for Henderson. Qur review of HMP&L's
actual 2007 system load data indicates that in the event HMP&L agreed to the Big Rivers' proposal and changed
to a monthly demand our customners would pay for approximately 230,000 megawatt hours of excess Henderson
energy that would not be available fo HMP&L. Using the HMPS&L estimated FY2007-2008 fixed cost of
$10.88/megawatt hour for Stafion Two, the 230,000 megawatt hours of excess Henderson energy would cost our
customers just over $2,500,000 in FY2007. We believe the proposed monthly demand places HMP&L customers
in a-position of continuing to pay for something they don't receive and, therefore, subsidize Big Rivers’ sales.

Would you please share this email with the Big Rivers’ staff?? 1did not have Bill's email address, but | wanied
him to know that we finished our review of his proposal. Also, please copy Mark Bailey since he attended the
March 18 meeting. | am sending Allen Eyre a copy of this email since | included his name in my explanation
above. Thank you and piease don't hesitate to ask Bill Blackbum to call me if he has any quesfions concerning
our review of the 2007 monthly demand and energy data,

Gary

3/26/2008
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March 28, 2008

Mr. Gary Quick
General Manager
HVPEL

P.O. Box 8
Henderson, KY 47420

Re: Big Rivers/HMP&L Unwind lssue
Dear Gary:

Big Rivers appreciates vour prompt review and response to our latest proposal to address
HMP&L’s concerns relaied to the “Unwind”. As vou might guess, we were very
disappointed with vour response.

We have made every atempt to undersiand and recognize HMP&:L s position regarding
vour ¢apacity reservation from Station Two and electricity associated with that
reservation. Our first proposal to leave the agreemems as they are and pay for Excess
Energy according to the 1998 agreements was rejected. After that we offered to increase
the $1.50 per megawan hour fec for Excess Energy to $2.50 o receive HMPE&L consent
guickly, That too was rejected.

Big Rivers listened carefully to HMP&L s stated concerns, and we attempted to address
thern with this last proposal. We lisiened whan HMP&L stated it wanted 10 close Station
One in the near future. We lisiened when HMP&L stated it believed it was paying for
elecrricity not received. We made a proposal that took both of those issues into account.
The most recent proposal allowed HMP&:L 1o meet its demand requiremnents afier
shutting down Sttion One mmmediately upon shutdown, rather than requiring HMP&:L io
adjust its reservation 5 MW per vear as specified in the current agreements. The latest
proposil allows HMP&L 1o pay for only its actual monthly demand. Qur lates: proposal
was also rejyected. This leaves Big Rivers at a loss.

While none of the proposals Big Rivers has made are required or antcipated under the
current agreements. Big Rivers has made every effon to propose an agreement 1o enable
HMP&L 1o give its consent. HMP&L has continued 1o 12ke the position that its
custamers have been and would be paving (under Big Rivers™ proposals) for elecmicity
not taken by its customers. We do not understand or agree with this position HMP&L
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Mr Gary Quick

Re: Big Rivers'HMP&L Uinwind Issue
March 28, 2008

Page 2 of 2

only pavs for the electricity that it uses both under the current arrangement and under Big
Rivers' propasals. When HMP&L does not take all eleciricity available within it
capacity reservation, Big Rivers pays for the fuel, reagent. and ash disposal costs
necessary io generate that eleciricity. lv addition, as specified in our current agreement,
we make an additional contribution of $1.50 per MWh to help offset some of HMP&L s
capacity reservanon expense obligations

Big Rivers has made mulupic attempts to resaive this impasse, but HMP&L has heen
unwilling to vicld or compromise 10 any cxient, While we would very much like 1o move
forward with the proposed wansaction barween Big Rivers, E.ON. the smeliers. and
HMP&:L, and are not withdrawing our proposals. Big Rivers has nothing further 1o offer
to HMP&:L.

Sincerely

/ / (/
/5,‘ J’_{x«.

Michael H. Core
CEOMPresident

MHC/vh
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Henderson Municipal Power & Light

March 31, 2008

Mr. Mike Core

CEO/President

Big Rivers Electric Corporation
PO Box 24

Henderson, KY 42419-0024

Dear Mike,

Thank you for your March 28 letter concerning our various discussions with Big Rivers
related to the proposed Unwind.

Big Rivers has requested that HMP&L voluntarily agree to the proposed Unwind based
upon Big Rivers interpretations of certain provisions of the existing Station Two
Agreements. Specifically, Big Rivers has stated that all of Henderson's Excess Energy
belongs to Big Rivers and Big Rivers only obligation is $1.50 megawatt hour payments to
Henderson in the event Big Rivers actually takes the energy. HMP&L does not agree with
Big Rivers interpretations of the existing Station Two Agreements. Each of the proposals
discussed in your letter were not acceptable to HMP&L because each proposal allowed Big
Rivers to take all of Henderson's Excess Energy and sell our energy to Big Rivers members
or in the market. Based upon information Big Rivers recently submitted to the Public
Service Commission, Big Rivers fully intends to take all of Henderson’s Excess Energy if
the Unwind occurs.

Big Rivers cannot expect the Citizens of Henderson to pay the fixed cost for Henderson's
Excess Energy only to have Big Rivers take the energy and sell it for a profit. In your letter
you clearly state that you only intend to pay the variable cost (fuel, reagent, and ash
disposal’) for the Henderson Excess Energy. Today, HMP&L's fixed cost at Station Two is
$10.88 a megawatt hour for energy and Big Rivers proposes to pay HMP&L $1.50 a
megawatt hour to offset the fixed cost for Henderson's Excess Energy. In other words, Big
Rivers expects the Citizens of Henderson to subsidize Big Rivers $9.38 a megawatt hour,
therefore, we cannot voluntarily agree to your proposals.

100 FIFTH STREET PO BOX 8 HENDERSON. KENTUCKY 42419-0008 (270)828-2726  FAX {2704 826-9630



TiVI- S L

HMP&Ls position related to the Unwind has not changed from the first meeting to the most
recent meeting with Big Rivers. HMP&L has offered Big Rivers a number of proposals to
resolve this matter and move forward with the Unwind. Our proposals eliminated your
proposed subsidization, and Big Rivers rejected each proposal without qualification.
HMP&L remains open to any discussions that do not result in the Citizens of Henderson
subsidizing Big Rivers profits.

Chairman JW Genetal ager
William L. Smith, D.M.D. Gary Quick
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L Henderson Municipal Power & Light

PLEASE READ

June 2008
Dear HMP&L Customer:

In March of this year we sent letters to all HMP&L customers concerning HMP&L’s
position related to the proposed E.ON and Big Rivers Unwind. HMP&L’s position has
not changed since that time, Please recall that the “Unwind” is merely a convenient term
used to describe the process of allowing Big Rivers to again operate its own existing
power plants and HMP&I.’s Station Two Power Plant.

In our March letter we suggested to you that E.ON and Big Rivers were using their
considerable political resources to force HMP&L to agree to their demands. As we
predicted, the political pressure from E.ON and Big Rivers has intensified. Recently, a
group of Alcan employees sent a letter to the Henderson Gleaner. In that letter the
employees stated that they wanted the “Henderson City Commissioners o instruct the
board of HMP&L to consent to the Unwind.”

The City of Henderson’s Station Two generation facility was one of the primary reasons
the smelters originally located their facilities in this area; HMP&L and the City of
Henderson are keenly aware of the regional value of the Alcan and Century facilities to
western Kentucky. The letter signed by the Alcan employees, however, contains many
statements which we believe are simply incorrect. We certainly understand the
misstatements if the employees were merely repeating what they have been told about
HMP&L, but the staternents are just wrong. The employee letter states that “Customers
of HMP&L, are not being asked to contribute anything to the Unwind.” On the contrary,\
if we agree to the demands being made, HMP&L’s customers would be subsidizing Big
Rivers and its customers. For example, a certain amount of energy reserved and paid for
by HMP&L's customers would be taken from HMP&L and sold by Big Rivers for a
profit that Big Rivers would keep. Therefore, HMP&L’s customers would be
underwriting Big Rivers and its customers at the cost of millions of dollars each year to
HMP&L customers. We do not believe HMP&L customers or the citizens of Henderson
have any interest in subsidizing the electric rates of Big Rivers’ customers.

Our second major issue is the deteriorated condition of HMP&L’s Station Two Plant.
Our consulting engineers conducted inspections of Station Two and they have identified a
number of areas that require costly repair or replacement. During the Unwind, Big
Rivers and the smelters retained consulting engineers to conduct inspections and

Continned...
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their consultants also identified repair and replacement needs at Station Two. Now,
however, the executives at E.ON and Big Rivers are contending that all of the reports
from the consultants, ours and theirs, are wrong. They now say that HMP&L’s Station
Two Plant is in good condition.

E.ON and Big Rivers are both large companies with considerable financial and political
resources at their disposal. It appears that they are willing to do whatever it takes,
regardless of the costs to HMP&L customers and the citizens of our community, to force
the City of Henderson to yield to their unreasonable demands.

During the next weeks or perhaps months, HMP&L customers, city elected officials, and
the citizens of Henderson, should anticipate increased political pressure by E.ON and Big
Rivers. We hope that you will make it your business to stay informed about the facts of
our major points of contention: HMP&L’s customers should not be expected to subsidize
the customers of Big Rivers and the repair and replacement issues at Station Two must be
resolved.

HMP&L’s Station Two 1s a valuable asset that belongs to the citizens of Henderson.
HMP&L has a fiduciary responsibility to ensure that this generating facility operates for
many years into the future, providing the citizens of Henderson with low cost power.

Thank you.

Utility Commission
Henderson Municipal Power & Light
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Mark Bailey

From: Northam, Patrick R. [PRN2@gdm.com]

Sent: Thursday, June 12, 2008 5:58 PM

To: Gary Quick; West, C. B.; rferdon@fuibright.com; Wayne Thompson

Ce: Thompsan, Paul; Sinclair, David; Dowdy, Tim; Mike Core; David Spainhoward; Mark Bailey,

Jim Milier; kendrick riggs@skofirm.com; Sturgeon, Allyson
Subject: Follow-Up
Attachments: Lou_2431171_2.DOC,; 2974_001.pdf

Gary, C B and Bob,

Thanks again for meeting with us yesterday. it is very unforfunate that progress on the issues between us, and
on those between the City and Big Rivers, continue to be elusive. In discussing the resuits of that meeting in a
follow-up meeting with Big Rivers, and during our drive back to Louisville, Paul, David, Tim and | (and we believe
the Big Rivers folks) were:struck:by several of the.statements made. by one ormore of you in our meeting. Those
staternents lead.us to believe that severai-of you may be confused as tothe commitments from the City that are
being reguested by E.ON in order to accommodate fhe unwind fransactions:

Not since late last year has £ ON sought anly a complete release of the E ON entities (and of Big Rivers) along
the lines contemplated in our first draft of the Station Two Termination and Release delivered o the City in May of
2007, in fact, in our meeting with you on:February 1 of this year, David Sinclair described. for you two altermnate:
proposals, one-being the grant by the City of full releases of the E.ON entities and Big Rivers (as we had:
previously requested) in exchange for a $1 million "consent fee" from E.ON:-and the other being an agreement by .-
thig:parties merely to accelerate the expiration date of the 1998 Stafion Two Agreement without new, full reieases,
thereby ailowing the' unwind to occur, but also preserving the parties' respective rights to pursue any claims they
may have under the provisions of the 1898 agreements that survive their expiration. This proposed "early
expiration” proposal did not involve the payment of any consent fee by E.ON {o the City. However,.it was
subsequently enhanced when E.ON proposed to pay the City $1 milliion at the closing if it would embrace that
approach.

Subsequent to that February, 2008 discussion with you, ata:meeting held on March 18, 2008%among
representatives of Big Rivers, the City and E ON, Paul Thompson delivered to you the attached proposed "Term
Sheet to Resolve Outstanding Issues between Henderson Municipal Power and Light and EOn U.8" As you can
see, by this document E.ON proposed to abandon its previous request for a full release from the City, and instead'
(a) reqig: sta only an amendment’m the Station-Two Agreement that would accelerate:its expiration date, leaving
both the- C:ty and the E.ON éntities With the post—explra‘uon profections and, beneﬁts hat are alfeady contemp!ated .
in‘the Station Two Agreement, and'(b) proposed to pay the City'a $2° million consent fee (an enhancement 6F $1°°
million over E.ON's previous proposeal) in‘exchange for the City's agreement to accelerate the expiration date. In
effect, E ON proposed to pay the City a substantial consent fee while at the same time allowing the City to
maintain all of its existing rights provided for in the Station Two Agreement that would survive its expiration —
quite a generous offer, we believed, considering the significant added benefits that the unwind transaction iself
would provide to the City's ratepayer citizens.

In:that same proposal £.ON also offered to reimburse the City at the closing for up o $1,400,000 in out-of--
pocket transaction costs incurred by the City in connection with the proposed transactions. We point this out as
there was a statement by one of you yesterday that £ ON has refused to reimburse the City for transaction costs
(this after £ ON proposed early on that the parties enter info an agreement providing for such expense
reimbursements, only to have the City decline on two separate occasions o pursue such an agreement).

To avoid any confusion as to the specific proposal being made by E ON to the City, attached you will find a
draft "Second Amendatory Agreement”’, which we propose as a means 1o accomplish the acceleration of the
expiration date of our existing agreement, and to address several other inciderdal matters that (we think you will
agree) would warrant attention in connection with that acceleration. Please note, however, that this draift is being
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sent to Big Rivers for the first time by copy of this message, and they have not yet had an opportunity to review or
comment on it. ‘

Once you have had an oppertunity fo review this draft and the approach we are suggesting, we hope you wil
agree with us that it is a reasonable and practical means for allowing the unwind transaction to go forward as
proposed, while at the same time allowing the City o protect its interests following that transaction.

- Incidentally, it was at our February 1 meeting that we shared with you a list of the provisions of the Station Two
Agreement that, we believe, provide the City with various post-expiration protections. C.B. indicated yesterday
that those provisions are somehow confusing, and implied that they are now not adeguate fo protect the City
However, neither he nor Bob provided details of that confusion or an explanation of why those provisions would
not adequately protect the City upon an expiration of the Station Two Agreement (whether now or in 2023),
particularly given how hard the City negotiated for those provisions leading up to the 1998 closing.

As | mentioned yesterday, we believe those provisions are not canfusing at all but rather are crystat clear, and
certainly wouid afford the City the post-expiration protections that it bargained for in 1998, We asked you
yesterday to articulate how the transaction approach we are proposing would change the City's rights and benefits
negotiated for in 1898, sufficient to warrant the numerous changes in the obligations of the E.ON entities (upon an
expiration of our agreements; you have proposed. We did not receive a response to that request, however We
continue to believe that the City's rights and benefits would not be changed, but that the City and its residents
would in fact benefit greatly by the unwind transactions, pardicularly given the significant consent fee and
transaction cost reimbursement that E.ON has proposed for the City's benefit.

Given the importance of the unwind transaction o the economy of Western Kentucky, £ .ON strongly urges you
to reconsider your position on these matters.

Pawrck R Nostham, Esq.

Member - Corporate and Commercial Group

Greenebavm Doll & McDonald PLLC

3500 Natdonal Ciry Tower

101 South Fifth Srreet

Loutsville, Menrucky 3202

Direcr: (502) 587-3774 E-AMail: pm@pedm.com

Mz {302 589-4200 Wel:  www.greenebaum.com
Fax:  (502) 5402294

The following warning is required by the IRS whenever tax advice is given. If this email
contains no direct or indirect tax advice, the warning is not applicabie.

As a result of perceived abuses, the Treasury has recently promulgated Regulations for
practice before the IRS. These Circular 230 regulations require ail attorneys and accountants
to provide extensive disclosure when providing certain written tax communications to clients. In
order to comply with our obligations under these Regulations, we would like fo inform you that
since this document does not contain all of such disclosure, you may not rely on any tax advice
contained in this document to avoid fax penalties nor may any portion of this document be

referred to in any marketing or promotional materials.
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This message has been sent from a law firm and may contain information which is confidential or privileged. If you
are not the intended recipient, please advise the sender immediately by reply e-mail and delete this message and
any attachments without retaining a copy. Please advise immediately if you or your employer do not want us to
use infernet e~mail for future messages of this kind. Thank you.
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Term Sheet to Resolve Qutstanding Issues between
Henderson Municipal Power and Light and E.On U.S.
March 19, 2008

Resolution of Existing Contract Disputes

1. Excess energy value and method — E.On U.S. would pay HMPIL $584,427 to resolve
excess energy claims through October 2007 plus additional amounts, if any, that may
occur through the unwind transaction closing date according to the methodology
proposed on December 12, 2007.

2. Back-up energy cost and method — E.On U.S. would pay HMPL $277,817 to resolve
back-up energy cost claims through October 2007 and 16 calculate HVPL'S back-iip
energy cost from November 2007 through the date of the unwind fransaction closing

according to the methodology proposed on December 12, 2007,

3. 2004 HI Thermal Event - E.On U.S. would waive HMPL.'s share of the insurance
deductible ($60.897.44) associated with the 2004 H1 thermal event.

4. 2006 Coal Inventory Adjustment - E.On U.S. wouldl pay HMPL $400,000 to resolve
all claims related to the 2006 coal inventory adjustment.

Resolution of Plant Condition Claims and HMPL’s Consent to the Unwind
Transaction

1. E.OnU.S. would agree that HMPL can preserve all of its rights and remedies relating to
plant operations and condition as currently set forth in the 1998 Agreemenits that survive
the termination of those Agreements according to their existing terms. This would be
accomplished by amending the termination date in those Agreements from December 31,
2023 to the unwind transaction closing date.

2. E.On US. would pay HMPL $2 million for its consent fo the unwind transaction,

3. E.OnU.S. would reimburse HMPL for its out-of-pocket third party costs associated with
the unwind transaction at closing, not to exceed 31,400,000,

Draft, For Settlement Discussion Purposes Only



SECOND AMENDATORY AGREEMENT

THIS SECOND AMENDATORY AGREEMENT (“Admendment™), dated as of
, 2008 (the “Amendment Effective Date™), by and among (a) BIG RIVERS
ELECTRIC CORPORATION, a Kentucky rural eleciric generation and transmission
cooperative (“Big Rivers™), (b) LG&E ENERGY MARKETING INC., an Oklahoma
corporation (“LEM™), and WESTERN KENTUCKY ENERGY CORP., a Kentucky
corporation (“WKEC”) and the successor by merger of (i) WKE Corp., a Kentucky
corporation (“WKE™), and (ii) WKE Station Two Inc., a Kentucky corporation (“Station
Two Subsidiary”) (WKEC, together with LEM, the “E.ON Station Two Parties”), and
(¢) the CITY OF HENDERSON, KENTUCKY (the “City of Henderson™) and the CITY OF
HENDERSON UTILITY COMMISSION, d/b/a HENDERSON MUNICIPAL POWER &
LIGHT (the “City Utility Commission”) (collectively, the “Parties™).

RECITALS:

A, Prior to the effectiveness of the Plan of Reorganization (defined below), Big
Rivers operated a two umit electric Generating Plant owned by the City of Henderson
(“Station Twe”), and purchased a certain portion of the output of such facility.

B. In accordance with the First Amended Plan of Reorganization in Big River’s
bankruptcy proceeding, as modified and restated on June 8, 1997 (as so modified, the “Plan
of Reorganization™), Big Rivers, LEM, Station Two Subsidiary and WKEC entered into a
New Participation Agreement, dated April 6, 1998 (as amended, the “Parficipation
Agreement”) and certain other documents.

C. In accordance with the Participation Agreement, upon the closing of the
transactions contemplated therein on July 15, 1998, Station Two Subsidiary assumed certain
of Big Rivers’ operational responsibilities with respect to Station Two, and WKEC, LEM,
Station Two Subsidiary, the City of Henderson, the City Utility Commission, Big Rivers and
E.ON U.S. LLC, the indirect parent company of WKEC and LEM and the successor to
LG&E Energy Corp. (“E.ON”), executed and delivered certain agreements, including the
“Station Two Agreement” (as hereinafter defined), creating (among other rights and
responsibilities) certain interests in favor of one or more of the E.ON Station Two Parties
with respect to Station Two, certain of the energy generated thereby, and the land on which
Station Two is situated and to which it is adjacent.

D. Prior to the date hereof, WKE and Station Two Subsidiary were merged with
and into WKEC in accordance with Kentucky law, with WKEC being the surviving entity in
that merger succeeding to all of the assets, properties, rights, debts, obligations and liabilities
of WKE and Station Two Subsidiary, respectively, including without limitation, their
respective rights, debts, obligations and liabilities relating to Station Two.

E. Big Rivers, the E.ON Station Two Parties and E.ON have concluded that it is
in their respective best interests to terminate and release between and among them the
property interests and contractual relationships between them created by the Participation
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Agreement, the Station Two Agreement and the other “Operative Documents” (as defined in
the Participation Agreement), and have each executed and delivered a Transaction
Termination Agreement dated as of March 26, 2007, as amended (the “Tramsaction
Termination Agreement’), setting forth the terms and conditions upon which Big Rivers, the
E.ON Station Two Parties and E.ON are willing to terminate and release such property
interests and contractual relationships between them (collecively, the “Unwind
Transactions™).

F. In order to effect the Unwind Transaction among them with respect to Station
Two, the E.ON Station Two Parties and Big Rivers have requested that the City of
Henderson and the City Utility Commission agree to amend the Station Two Agreement by
accelerating, to the Amendment Effective Date, the date on which the Station Two
Agreement will expire in accordance with its terms, subject to such provisions of the Station
Two Agreement which, by their express terms, survive the expiration of the Station Two
Agreement.

G. As an inducement for the City of Henderson and the City Utility Commission
to agree to that amendment, WKEC has agreed to pay to the City Utility Commission an
“Expiration Fee” as provided for in Section 2.1 of this Amendment.

H. The City of Henderson and the City Utility Commission have decided that it is
in their respective best interests to accommodate the Unwind Transactions by entering into
this Amendment with the other Parties, thereby amending the Station Two Agreement to
provide for its early expiration on and as of the Amendment Effective Date, upon the terms
and subject to the conditions set forth in this Amendment, including without limitation, in
exchange for WKEC’s payment to the City Utility Commission of the Expiration Fee
contemplated in Section 2.1,

NOW, THEREFORE, in consideration of the premises and the mutual covenants
and agreements set forth below, and for other valuable consideration, the receipt of which is
hereby acknowledged, the Parties each agree as follows, effective immediately:

ARTICLE 1

DEFINITIONS

Section 1.1 Definitions. As used in this Amendment, the “Station Two
Agreement” shall mean the Agreement and Amendments to Agreement dated as of July 15,
1998, as amended, among the City of Henderson, the City Utility Commission, Big Rivers,
LEM and WKEC (for itself and as successor to WKE and Station Two Subsidiary), including
without limitation, as amended by the Amendatory Agreement, dated as of April 1, 2005,
among the City of Henderson, the City Utility Commission, Big Rivers, WKEC (for itself
and as successor to WKE and Station Two Subsidiary) and LEM. Capitalized terms used in
this Amendment (including the Recitals hereto) and not otherwise defined herein shall have
the meanings set forth in the Station Two Agreement.

2
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ARTICLE 2

EXPIRATION FEE

Section 2.1  Payment. In consideration of the execution and delivery of this
Amendment by the City of Henderson and the City Utility Commission, and as a material
inducement for such execution and delivery, WKEC has paid to the City Utility Commission,
contemporaneous with the execution and delivery of this Amendment, the amount of TWO
MILLION DOLLARS ($2,000,000.00) in immediately available funds, the receipt of which
is hereby acknowledged by the City Utility Commuission (tbhe “Expiration Fee”).

ARTICLE 3
AMENDMENTS TO STATION TWO AGREEMENT

Section 3.1  Amendment to Section 9.3. Section 9.3 of the Station Two
Agreement is hereby amended to be and read in its entirety as follows:

“9.3 Term of Assignment.  The term (the “Phase II Assignment
Term™) of the assignment by Big Rivers to Station Two Subsidiary, its
successors and permitied assigns, of certain rights and obligations under the
Assigned Station Two Contracts, as contemplated in Section 9.1 of this
Agreement, shall commence on the Phase II Effective Date and shall end at
and as of [Insert Unwind Closing Date and Time}.”

Section 3.2  Acknowledgments. The Parties acknowledge and agree that, by
virtue of the amendments effected pursuant to Section 3.1 above, and by virtue of Section 2.4
of the Station Two Agreement, the Station Two Agreement shall expire at and as of
[Imsert Unwind Closing Date and Time] (the “Expiration Date™) for
all purposes contemplated in the Station Two Agreement, in the G&A Allocation Agreement,
in the New Reserves Agreement and in the Guaranty, in each case without notice or further
action on the part of any Party, including without limitation, as contemplated in Section
10.16 of the Station Two Agreement for the purpose of effecting the automatic reversion and
assignment 1o Big Rivers provided for therein. Consistent with the foregoing, the Expiration
Date shall be deemed to be the “date of expiration” and the “expiration date™ of the Station
Two Agreement, and the “date the Station Two Agreement expires”, as those terms are used
in the Station Two Agreement and in the G&A Allocation Agreement and the New Reserves
Agreement. Notwithstanding the foregoing provisions of this Section 3.2, the Parties agree
that the expiration of the Station Two Agreement as contemplated above shall not be deemed
to affect those provisions of the Station Two Agreement, the G&A Allocation Agreement,
the New Reserves Agreement and/or the Guaranty which, by their terms, are to continue in
force and effect following the expiration of the Station Two Agreement.

[FE}
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ARTICLE 4

STATION TWO TERMINATED DOCUMENTS; MORTGAGE RELEASES

Section 4.1  Temmination. Effective immediately, and without notice or further
action on the part of any Party, each of Big Rivers, the City of Henderson, the City Utility
Commission and the E.ON Station Two Parties, for themselves and their respective
successors, predecessors and assigns, and for all other persons or entities claiming by,
through or under them, hereby collectively and irrevocably terminate, discharge and render
null and void and of no further force or effect whatsoever each of the easements, agreements
and other instruments and documents set forth or identified on Schedule 4.1 hereto
(collectively, the “Station Two Terminated Documents™) to which such Parties are
signatories or beneficiaries; provided. that the foregoing shall not be deemed to relieve any
E.ON Station Two Party or Big Rivers, on the one hand, or the City of Henderson or the City
Utility Commission, on the other hand, of or from any obligation(s) to the others resulting
from or arising out of its breach or default under a Station Two Terminated Document
occurring prior to the Amendment Effective Date.

Section 4.2  Filing of Releases and Termination Statements. On the Amendment
Effective Date, and consistent with the last sentence of Subsection 10.11(a) of the Station
Two Agreement, the relevant Parties agree to execute and deliver to the appropriate Party or
Parties for purposes of recording or filing the same: (a) terminations of easements and rights
of way in the forms attached hereto as Exhibits A-1 and A-2, (b) a termination of Assignment
of Easements in the form attached hereto as Exhibit A-3. and (c) all such other instruments of
termination or discharge (in form reasonably satisfactory to the relevant Parties) as shall be
required by or otherwise provided for in any Station Two Terminated Document, or as shall
be reasonably requested by any Party, to evidence such termination and discharge or for the
purpose of updating the real estate records of Henderson County, Kentucky, in respect of the
terminations and discharges of the Station Two Terminated Documents as contemplated
herein.

Section4.3  Releases of Mortgages and Security Agreements. Each of
the E.ON Station Two Parties and Big Rivers severally agrees with the City of Henderson
and the City Utility Commission (a) to exectte and deliver on the date hereof writien releases
of mortgages and security agreements in form satisfactory to the E.ON Station Two Parties
and Big Rivers (“Mortgage Releases™), sufficient to terminate, release and discharge in their
entirety (i) the Mortgage and Security Agreement, dated July 15, 1998, by Big Rivers in
favor of LEM and WKEC (for itself and as successor to Station two Subsidiary and WKE),
and (ii) the Mortgage and Security Agreement (LEM Mortgage), dated July 15, 1998, by Big
Rivers in favor of LEM and WKEC (for itself and as successor to Station two Subsidiary and
WKE), and (b) promptly following the execution and delivery of this Amendment, to file
those Mortgage Releases, together with all terminations of security interests under Financing
Statements (fixture filings) filed under the Kentucky Uniform Commercial Code in
connection with the Mortgage and Security Agreements described above (or either of them),
in Henderson County, Kentucky or in the office of the Secretary of State of the
Commonwealth of Keniucky, as applicable, in order to teninate, release and discharge of
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record any mortgages, fixture filings or other security interests created by or in connection
with the Mortgage and Security Agreements described above (or either of them).

ARTICLE 5

RELEASED STATION TWO DOCUMENTS

Section 5.1  Released Station Two Documents. Schedule 5.1 attached hereto sets
forth or identifies an agreement and certain easernents to which Big Rivers, one or more of
the E.ON Station Two Parties, the City of Henderson and/or the City Utility Commission
(among other parties) are parties as of the date hereof (collectively, the “Released Station
Two Documents™).

Section 5.2  Release of E.ON Station Two Parties by City of Henderson and City
Utility_Commission. In light of the Parties’ intentions that the Released Station Two
Documents continue in force and effect following the Amendment Effective Date as between
or among the City of Henderson, the City Utility Commission and Big Rivers (in certain
cases among other parties), but that the E.ON Station Two Parties, on the one hand, and the
City of Henderson and City Utility Commission, on the other hand, be relieved by the others
from further obligation under those documents arising or accruing following the Amendment
Effective Date, the E.ON Station Two Parties, the City of Henderson and the City Utility
Commission agree with each others as follows:

(a) effective immediately, and without notice or further action on the part
of any Party, the City of Henderson and the City Utility Commission, for themselves
and their respective successors, predecessors and assigns, and for all other persons or
entities claiming by, through or under any of them, hereby fully, irrevocably and
forever remise, release, acquit, waive and discharge each of LEM and WKEC, and
their respective members, shareholders, directors, officers, employees, agents,
representatives, advisors, successors, predecessors and assigns, and each of them, of
and from any and all debts, obligations or labilities of any nature whatsoever,
whether in contract, in equity, in tort or otherwise, whether known or unknown,
whether accrued or unaccrued, and whether fixed, contingent or otherwise
(collectively, “Claims™), which the City of Henderson or the City Utility Commission
ever had, now have, may now have or may hereafter have against LEM or WKEC,
resulting from, arising out of or in any manner relating to the Released Station Two
Documents (or any of them);, provided. that the foregoing provisions of this
Subsection (a) shall not be deemed to remise, release, acquit, waive or discharge
LEM or WKEC of or from any Claims resulting from or arising out of any breach or
default on the part of LEM or WKEC under or pursuant to a Released Station Two
Document occurring prior to-the Amendment Effective Date; and

(b)  effective immediately, and without notice or further action on the part
of any Party, LEM and WKEC, for themselves and their respective successors,
predecessors and assigns, and for all other persons or entities claiming by, through or
under any of them, hereby fully, irrevocably and forever remise, release, acquit,
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waive and discharpe each of the City of Henderson and the City Utility Commission,
and their respective directors, officers, employees, agents, representatives, advisors,
successors, predecessors and assigns, and each of them, of and from any and all
Claims which LEM or WKEC ever had, now have, may now have or may hereafter
have against the City of Henderson or the City Utility Commission, resulting from,
arising out of or in any manner rejating to the Released Station Two Document (or
any of them); provided. that the foregoing provisions of this Subsection (b) shall not
be deemed to remise, release, acquit, waive or discharge the City of Henderson or the
City Utility Commission of or from any Claims resulting from or arising out of any
breach or default on the part of the City of Henderson or the City Utility Commission
under or pursuant to a Released Station Two Document occurring prior to the
Amendment Effective Date.

ARTICLE 6
REPRESENTATIONS AND WARRANTIES
Section 6.1  Represeptations and Warranties of the E.ON Station Two Parties.

Each of the E.ON Station Two Parties hereby severally represents and warranis to Big
Rivers, the City of Henderson and the City Utility Commission that:

(8) Organization and Existence. Each of the E.ON Station Two Parties is
duly organized, validly existing and in good standing under the laws of the jurisdiction of its
organization and WKEC is duly qualified to transact business as a foreign corporation in any
jurisdiction where the nature of its business and its activities require it to be so qualified.
LEM is qualified to transact business as a foreign corporation in (i) any jurisdiction where
the nature of its business and its activities require it to be so qualified and (ii) in the
Commonwealth of Kentucky.

(b) Execution. Delivery and Binding Effect. This Amendment has been
duly authorized, executed and delivered by each E.ON Station Two Party and, assuming the
due authorization, execution and delivery hereof by Big Rivers, the City of Henderson and
the City Utility Commission, constitutes a legal, valid and binding obligation of each E.ON
Station Two Party, enforceable against each such E.ON Station Two Party in accordance
with its ferms, except as enforceability may be limited by bankruptcy, imsolvency,
reorganization, arrangement, moratorium or other laws relating to or affecting the rights of
creditors generally and by general principles of equity.

{c) No Violation. The execution and delivery of this Amendment by each
E.ON Station Two Party, the consummation by each E.ON Station Two Party of the
transactions contemplated hereby, and the compliance by each E.ON Station Two Party with
the terms and provisions hereof, do not and will not (i) contravene any Applicable Laws or
its organizational documents or by-laws, or (ii) contravene the provisions of, or copstitute a
default (or an event which, with notice or the passage of time, or both, would constitute a
default) by it under, any indenture, mortgage or other material contract, agreement or
instrument to which any E.ON Station Two Party is a party or by which any E.ON Station
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Two Party, or its property, is bound, or result in the creation of any lien on the property of
any E.ON Station Two Party.

(d) No Required Consents. -~ All consents, approvals, resolutions,
authorizations, actions or orders, including those which must be obtained from any
Governmental Entities, required for the authorization, execution and delivery of, and for the
consummation of the transactions contemplated by, this Amendment by any E.ON Station
Two Party have been obtained prior to the date hereof.

Section 6.2  Representations and Warranties of Big Rivers. Big Rivers hereby
represents and warrants to each of the E.ON Station Two Parties, the City of Henderson and
the City Utility Comrnission that:

(a) Organization and Existence. Big Rivers is a rural electric cooperative
duly organized, validly existing, and in good standing under the laws of the Commonwealth
of Kentucky, and is duly licensed or qualified and in good standing in each jurisdiction where
the nature of its business and its activities requires it to be so qualified.

(b) Authorization. Execution, Binding Fffect. This Amendment has been
duly authorized, executed and delivered by all mecessary cooperative action by Big Rivers
and, assuming the due authorization, execution and delivery hereof by each E.ON Station
Two Party, the City of Henderson and the City Utility Commission, constitutes the legal,
valid and binding obligation of Big Rivers, enforceable against Big Rivers in accordance
with ifs terms, except as enforceability may be limited by bankruptcy, insolvency,
reorganization, arrangement, moratorium or other laws relating to or affecting the rights of
creditors generally and by general principles of equity.

(c) No Viplation. The execution, delivery and performance by Big Rivers
of this Amendment, the consummation by Big Rivers of the transactions contemplated
hereby, and the compliance by Big Rivers with the terms and provisions hereof, do not and
will not (i) contravene any Applicable Laws or Big Rivers’ Articles of Incorporation or By-
Laws, or (ii) contravene the provisions of, or constitute a default (or an event which, with
notice or the passage of time, or both, would constitute a default) by it under, any indenture,
mortgage or other material contract, agreement or instrument to which Big Rivers is a party
or by which Big Rivers, or its property, is bound, or result in the creation of any lien on the
property of Big Rivers.

(d) No_Reqguired Consents. All consents, approvals, resolutions,
authorizations, actions or orders, including, those which must be obtained from any
Governmental Entities, required for the authorization, execution and delivery of, and for the
consummation of the transactions contemplated by, this Amendment by Big Rivers have
been obtained prior to the date hereof.
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Section 6.3  Representations and Warranties of the Citv of Henderson and the City
Utility Commission. The City of Henderson and the City Utility Commission hereby
severally represent and warrant to each of the E.ON Station Two Parties and Big Rivers that:

(a) Organization and Existence. The City of Henderson is a municipal
corporation and city of the second class duly organized and existing under the laws of the
Commonwealth of Kentucky. The City Utility Commission is a public body politic and
corporate duly organized and existing under Kentucky Revised Statutes § 96.530 and related
statutes,

(b) Authorization. Execution. Binding Effect. This Amendment has been
duly authorized, executed and delivered by the City of Henderson and the City Utility
Commission, and, assuming the due authorization, execution and delivery hereof by each
E.ON Station Two Party and Big Rivers, constitutes the legal, valid and binding obligation of
the City of Henderson and the City Utility Commission, enforceable against the City of
Henderson and the City Utility Commission in accordance with its terms, except as
enforceability may be limited by bankrupicy, insolvency, reorganization, arrangement,
moratorium or other laws relating to or affecting the rights of creditors generally and by
general principles of equity.

(c) No Violation. The execution, delivery and performance by the City of
Henderson and the City Utility Commission of this Amendment, the consummation by the
City of Henderson and the City Utility Commission of the transactions contemplated hereby,
and the compliance by the City of Henderson and the City Utility Commission with the terms
and provisions hereof, do not and will not (i) coniravene any Applicable Laws, or (ii)
contravene the provisions of, or constitute a default (or an event which, with notice or the
passage of time, or both, would constitute a default) by it under, any indenture, mortgage or
other material contract, agreement or instrument to which the City of Henderson or the City
Utility Commission is a party or by which the City of Henderson or the City Utility
Commission, or its property, is bound, or result in the creation of any lien on the property of
the City of Henderson or the City Utility Commission.

(d) No Required Consents.  All consents, approvals, resolutions,
authorizations, actions or orders, including, those which must be obtained from any
Governmental Entities, required for the authorization, execution and delivery of, and for the
copsummation of the transactions contemplated by, this Amendment by the City of
Henderson and the City Utility Commission have been obtained prior to the date hereof.

ARTICLE 7

S02 ALLOWANCES AND NOx ALLOWANCES

Section 7.1  Allowances under Station T'wo Contracts,  Big Rivers agrees with
the City of Henderson and the City Utility Commuission that, notwithstanding anything
contained in this Station Two Termination and Release to the contrary, following the date
hereof (a) the City of Henderson and the City Utility Commission shall receive the Station
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Two SO2 allowances and Station Two NOx allowances to which the City of Henderson and
the City Utility Commission are entitled as provided for in the Station Two Contracts, and (b)
in the case of any such allowances accruing or arising with respect to periods prior to the date
hereof which are to be allocated in accordance with the Station Two Contracts subsequent to
the date hereof, the City of Henderson and the City Utility Commission shall receive such
allowances to which they shall be entitled upon allocation thereof following the date hereof
in accordance with the Station Two Contracts.

ARTICLE 8

TAX MATTERS

Section 8.1  Tax Acknowledgments and Commitments. Big Rivers and the E.ON
Station Two Parties agree with the City of Henderson and the City Utility Commission that,
in the event any of the transfers or assignments by WKEC to Big Rivers, effected or to be
effected pursuant to the Transaction Termination Agreement (or one or more other
“Definitive Documents™ referred to in the Transaction Termination Agreement), of
inventory, personal property, agreements, permits, SO2 allowances or NOx allowances
relating to Station Two or to the Joint Use Facilities shall result in the assessment or _
imposition of any sales or use taxes by any taxing authority, those sales or use taxes shall not
be allocated by Big Rivers or the E.ON Station Two Parties to Station Two as operating or
maintenance costs or expenses (or other expenses) recoverable by them under the Station
Two Operating Agreement. In addition, the City of Henderson and the City Utility !
Commission, on the one hand, and Big Rivers, on the other hand, agree that, as between
them, the apportionment of property taxes (or responsibility for the same) between the E.ON
Station Two Parties and Big Rivers, and the allocation of responsibility for unemployment
taxes and workers’ compensation premiums between the E.ON Station Two Parties and Big
Rivers, in each case pursuant to the Transaction Termination Agreement (or any other
Definitive Document), shall not relieve Big Rivers from responsibility for the payment or
discharge following the date hereof of property taxes, unemployment taxes and workers’
compensation premiums to the extent and in the manner contemplated in the Station Two
Contracts (but subject to the provisions of the Station Two Contracts). Nothing contained in
this Section 8.1 shall amend, modify or supplement the agreements as between Big Rivers
and the E.ON Station Two Parties with respect to sales and use taxes, property taxes,
unemployment taxes and workers’ compensation premiums set forth in the Transaction
Termination Agreement or the other Definitive Documents.

ARTICLE 9

MISCELLANEOUS

Section 9.1  Successors and Assigns. This Amendment shall be binding upon, and
shall inure to the benefit of and be enforceable by, the Parties named herein and their
respective members, shareholders, directors, officers, employees, agents, representatives,
advisors, successors, predecessors and permitied assigns, and all other persons or entities
claiming by, through or under any of them.
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Section 9.2 Governing Law. THIS AMENDMENT SHALL BE GOVERNED BY
AND CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE
COMMONWEALTH OF KENTUCKY.

Section 9.3  Waivers. No waiver of any of the provisions of this Amendment shall
be deemed to or shall constitute a continuing waiver or a waiver of any other provision
hereof (whether or not similar). No delay on the part of any Party in exercising any right,
power or privilege hereunder shall operate as a waiver thereof.

Section 9.3  Further Assurances. Each Party hereby agrees, from and afier the date
hereof, and upon the reasonable request of any other Party, to do, execute, acknowledge and
deliver any and all such other actions, instruments and documents as shall be necessary or
appropriate in order to give full force and effect to this Amendment and to the transactions
contemplated herein.

IN WITNESS WHEREQF, the Parties have caused this Amendment to be duly
executed by their respective authorized officers as of the day and year first above written.

[Signatures appear on the following page.]
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BIG RIVERS ELECTRIC CORPORATION

By:

Name:
Title:

LG&E ENERGY MARKETING INC.

By:

Name:
Title:

WESTERN KENTUCKY ENERGY CORP.

By:

Name:
Title:

CITY OF HENDERSON, KENTUCKY

By:

Name:
Title:

CITY OF HENDERSON UTILITY

COMMISSION, D/B/A, HENDERSON
MUNICIPAL POWER & LIGHT

By:

Name:
Title:

FOR VALUABLE CONSIDERATION, the receipt of which is hereby
acknowledged, the undersigned, E.ON U.S. LLC, a Kentucky limited liability company and
the successor in interest of LG&E Energy Corp. (“E.ON™), in its capacity as the guarantor
under that certain Guarantee Agreement [Station Two Obligations] dated as of July 15, 1998,
among E.ON, the City of Henderson, Kenmtucky, and the City of Henderson Utility
Commission, hereby consents to the amendments to the Station Two Agreement effected
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pursuant to the foregoing Second Amendatory Agreement.

WITNESS the signature of the undersigned as of the day of , 2008,
E.ONUS.LLC
By:
Name:
Title:
12
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EXHIBIT A-1

TERMINATION OF CITY EASEMENT

See attached.
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EXHIBIT A-2

TERMINATION OF BIG RIVERS EASEMENT

See attached.
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EXHIBIT A-3

TERMINATION OF ASSIGNMENT OF EASEMENTS

See attached.

|

Greenebaum Draft
LOU:2431171-1
December 5, 2007



SCHEDUL.E 4.1

STATION TWO TERMINATED DOCUMENTS

1. Deed of Easement and Right-of-Way, dated July 15, 1998, between Big
Rivers, as grantor, and Station Two Subsidiary, LEM and WKEC, as grantees;

2, Deed of Fasement and Right-of~Way, dated July 15, 1998, between the City
of Henderson, the City Utility Commission, as grantors, and Station Two Subsidiary, LEM
and WKEC, as grantees;

3. Assignment of Easements, dated April 30, 2006, among Station Two
Subsidiary and LEM, as assignors, and WKEC, as assignee;

4. Acknowledgement and Consent, dated July 15, 1998, among the City of
Henderson, the City Utility Commission and LEM;

5. [Supplementary Agreement on SO; Emission Allowances, dated
January 18, 2002, between the City Utility Commission and WKEC (including as
successor by merger of Station Two Subsidiary)] [NOTE: E.ON, the City and Big
Rivers would need to decide how this agreement would be dealt with in connection with
the unwind transaction];

6. Excess Power Agreement (letter agreement) dated July 23, 1999, between
LEM and the City Utility Commission; and

7. Designated Representative/Alternate Designated Representative Appointment

Agreement, dated August 27, 2002, among the City of Henderson, the City Utility
Commission, Big Rivers, Station Two Subsidiary, Gregory Black and Ralph Bowling.
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SCHEDUL.E 5.1

RELEASED STATION TWO DOCUMENTS

1. Designated Representative Appointment Agreement, dated September 24,
2007, among the City of Henderson, the City Utility Commission, Big Rivers, WKEC,
Gregory Black and Ralph Bowling;

2. Grant of Rights and Easements, dated as of April 1, 2005, among the City of
Henderson, the City Utility Commission, Big Rivers and WKEC;

3. Deed of Eagsement, dated August 12, 2003, but with retroactive effect to June
I, 1999, among the City of Henderson, the City Utility Commission, Big Rivers, WKEC,
LEM, Station Two Subsidiary and WKE, relating to the Reid Station gas line;
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Term Sheet to Resolve Outstanding Issues between

Henderson Municipal Power and Light and E.On U.S.

March 19, 2008

Resolution of Existing Contract Disputes

1.

Excess energy value and method — E.On U.S. would pay HMPL $584,427 to resolve
excess energy claims through October 2007 plus additional amounts, if any, that may
occur throngh the unwind transaction closing date according to the methodology
proposed on December 12, 2007. |

_ 2, Back-up energy cost and method — E.On U.8. would pay HMPL $277,817 to resolve

back-up energy cost claims through October 2007 and 1o calculate HMPL’§ back-iip
energy cost from November 2007 through the date of the unwind transaction closing
according to the methodology proposed on December 12, 2007,

. 2004 H1 Thermal Event - E.On U.S. would waive HMPL’s share of the insurance

deductible ($60.897.44) associated with the 2004 H1 thermal event.

2006 Coal Inventory Adjustment - E.On U.S. wouldl pay HMPL $400,000 to resolve
all claims related to the 2006 coal inventory adjustment.

Resolution of Plant Condition Claims and HMPL’s Consent to the Unwind
Transaction

L.

E.On U.S. would agree that HMPL can preserve all of its rights and remedies relating to
plant operations and condition as currently set forth in the 1998 Agreements that survive
the termination of those Agreements according to their existing terms. This would be
accomplished by amending the termination date in those Agreements from December 31,
2023 1o the unwind transaction closing date.

E.On U.S. would pay HMPL $2 million for its consent to the unwind fransaction.

. E.OnU.S. would reimburse HMPL for its out-of-pocket third party costs associated with

the unwind transaction at closing, not to exceed $1,400,000.

Draft, For Settlement Discussion Purposes Only
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Mark Bailey

From: Gary Quick [gguick@hmpl.net]
Sent: Wednesday, June 18, 2008 3:41 PM
To: Northam, Patrick R.

Ce: Thompson, Paul; Sinclair, David; Dowdy, Tim; Mike Core; David Spainhoward; Mark Bailey; Jim
Miller; kendrick.riggs@skofirm.com; Sturgeon, Allysorn; West, C. B.; Ferdon, Robert; Wayne
Thompson

Subject: Follow-Up

Good Aftermoon Pat:

We wanted to get back to you concerning the comments in your June 12 email and your proposed draft Second
Amendatory Agreement. C.B West and Bob Ferdon are currently reviewing your email and the draft Agreement;
we will let you know if we have any questions

We do, however, disagree with a number of the comments in your email about Henderson and the prior Unwind
discussions. We noted the comments in your email failed o address Henderson's two basic issues related to the
present Condition of Station Two and the Excess Henderson Energy, which have been the sticking points during
our discussions with E.ON and Big Rivers. Without an agreement on those two Henderson issues, we cannot
agree fo your proposed resolutions for the other issues

Thank you, Gary

From: Northam, Patrick R. {mailto:PRN2@gdm.com}]

Sent: Thursday, June 12, 2008 5:58 PM

To: Gary Quick; West, C. B,; rferdon@fulbright.com; Wayne Thompson

Cc: Thompson, Paul; Sinclair, David; Dowdy, Tim; mcore@bigrivers.com; David Spainhoward;
mbailey@bigrivers.com; Jim Miller; kendrick.riggs@skofirm.com; Sturgeon, Allyson

Subject: Foliow-Up

Gary, C B. and Bob,

Thanks again for meeting with us yesterday It is very unfortunate that progress on the issues between us, and
on those between the City and Big Rivers, continue to be elusive. In discussing the results of that meeting in a
follow-up meeting with Big Rivers, and during our drive back to Louisville, Paul, David, Tim and ! (and we beliave
the Big Rivers folks) were struck by several of the statements made by one or more of you in our meeting. Those
statements iead us to believe that several of you may be confused as to the commitments from the City that are
being requested by E.ON in arder to accommodate the unwind transactions.

Not since late last year has £ ON sought only a complete release of the E ON entities {and of Big Rivers) along
the iines contemplated in our first draft of the Station Two Termination and Release delivered to the City in May of
2007 In fact, in our meeting with you on February 1 of this year, David Sinclair described for you fwo alternate
proposals, one being the grant by the City of full releases of the E.ON entities and Big Rivers (as we had
previously requested) in exchange for a $1 million "consent fee" from E ON, and the other being an agreement by
the parties merely to accelerate the expiration date of the 1898 Station Two Agreement without new, full releases,
thereby allowing the unwind to occur, but also preserving the parties' respective rights fo pursue any claims they
may have under the provisions of the 1998 agreements that survive their expiration. This proposed "early
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expiration” proposal did not involve the payment of any consent fee by £E.ON to the City. However, it was
subsequently enhanced when E.ON proposed to pay the City $1 million at the closing if it would embrace that
approach

Subsequent to that February, 2008 discussion with you, at a meeting held on March 19, 2008 among
represemntatives of Big Rivers, the City and E ON, Paul Thompson delivered to you the attached proposed "Term
Sheet to Resolve Outstanding Issues between Henderson Municipal Power and Light and E.On U.8." As you can
see, by this document E.ON proposed to abandon its previous request for a full release from the Cily, and instead
(a) requested only an amendment to the Station Two Agreement that would accelerate its expiration date, leaving
both the City and the E.ON entities with the post-expiration protections and benefits that are aiready contemplated
in the Station Two Agreement, and (b) proposed to pay the City a $2 million consent fee (an enhancement of $1
mitlion aver E.ON's previous proposal) in exchange for the City's agreement to accelerate the expiration date In
effect, E.ON proposed to pay the City a substantial consent fee while at the same time allowing the City to
maintain all of its existing rights provided for in the Station Two Agreement that would survive its expiration —
quite a generous offer, we believed, considering the significant added benefits that the unwind transaction itself
would provide to the City's ratepayer citizens.

in that same proposal E ON also offered to reimburse the City at the closing for up fo $1,400,000 in out-of-
pocket transaction costs incurred by the City in connection with the proposed transactions. We point this out as
there was a statement by one of you yesterday that E.ON has refused to reimburse the City for transaction costs
(this after E.ON proposed early on that the parties enter into an agreement providing for such expense
reimbursements, only o have the City decline on two separate occasions to pursue such an agreement).

To avoid any confusion as to the specific proposal being made by E ON to the City, attached you will find a
draft "Second Amendatory Agreement”, which we propose as a means to accomplish the aceceleration of the
expiration date of our existing agreement, and to address several other incidental matters that (we think you will
agree) would warrant attention in connection with that acceleration Please note, however, that this draft is being
sent to Big Rivers for the first time by copy of this message, and they have not yet had an opportunity to review or
comment on it.

Once you have had an opportunity {o review this draft and the approach we are suggesting, we hope you will
agree with us that it is a reasonable and practical means for aliowing the unwind fransaction to go forward as
proposed, while at the same time allowing the Clity to protect its interests foliowing that transaction.

Incidentally, it was at our February 1 meeting that we shared with you a list of the provisions of the Station Two
Agreement that, we believe, provide the City with various post-expiration protections. C.B. indicated yesterday
that those provisions are somehow confusing, and implied that they are now not adequate to protect the City.
However, neither he nor Bob provided details of that confusion or an explanation of why those provisions would
not adequately protect the City upon an expiration of the Station Twa Agreement {(whether now or in 2023),
particularly given how hard the City negotiated for those provisions leading up to the 1898 closing

As | mentioned yesterday, we believe those provisions are not confusing at all but rather are crystal clear, and
certainly wouid afford the City the post-expiration protections that it bargained for in 1998. We asked you
yesterday to articulate how the transaction approach we are proposing would change the City's rights and benefits
negotiated for in 1998, sufficient to warrant the numerous changes in the obligations of the E. ON entities {upon an
expiration of our agreemenis) you have proposed We did not receive a response to that request, however We
continue to believe that the City's rights and benefits would not be changed, but that the City and its residents
would in fact benefit greatly by the unwind transactions, particularly given the significant consent fee and
transaction cost reimbursement that £E.ON has proposed for the City's benefit.

Given the importance of the unwind transaction to the economy of Western Kentucky, E.ON strongiy urges yous
to reconsider your position on these matters

Parrick R. Northam, Esg.

Member - Corporate and Commercial Group
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Direcs: {302) 587-377 E-Mail: pr@pdm.com

Main:  (502) 5894200 Web:  www.preenebaum.com
Fax: (507} 540-2296

The following warning is required by the IRS whenever tax advice is given. If this email
contains no direct or indirect tax advice, the warning is not appiicable.

As a resuit of perceived abuses, the Treasury has recently promulgated Regulations for
practice before the IRS. These Circular 230 regulations require all attorneys and accountants
to provide extensive disclosure when providing certain written tax communications to clients. In
order to comply with our obligations under these Regulations, we would like to inform you that
since this document does not contain all of such disclosure, you may not rely on any tax advice
contained in this document to avoid tax penalties nor may any portion of this document be
referred fo in any marketing or promotional materials.

This message has been sent from a law firm and may contair information which is confidential or privileged. i you are not
the intended recipient, please advise the sender immediately by reply e-mail and delete this message and any attachments
without retaining a copy. Please advise immediately if you or your employer do not want us to use Internet e-mail for future
messages of this kind. Thank you
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RECEIVED AUG 04 7008

AR AN S
‘ ' HENDERSON MUNICIPAL POWER & LIGHT

August 1, 2008

Mr. Mike Core

CEO/President

Big Rivers Electric Corporation
PO Box 24

Henderson, KY 42419-0024

Dear Mike:

On June 27 you attended a Special City Commission Meeting. Recently, I was given a verbatim
transcript of that meeting and [ am attaching a copy of the transcript for your review and file.

I'm sure you can imagine my surprise when I read the comments you made to the Commission
during the meeting; those specific comments appear on page 6 of the transcript. At first, I thought
you were merely confused; however, you told the City Commission and the general public, who
attended the meeting, that the Utility Commission “rebuffed™ your requests to meet with Big Rivers
“numerous times.”

I want to remind you that on more than one occasion I have personally invited youto attend a
regular Utility Commission Meeting. I have also offered to call a special Utility Commission
Meeting and allow you sufficient time to discuss the Big Rivers” Unwind position. As of this date,
you have elected not to accept my invitations. After you have read the attached transcript, it is my
hope you will send a letter to the City Commission and correct the statements you made on June 27,

Respectfully,
o M

Wiiliam L. Smith
Chairman, Henderson Municipal Power & Light

cc: Utility Commission
Mayor Davis
City Commission
City Manager
General Manager
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VERBATIM TRANSCRIPT OF
SPECIAL CALLED COMMISSION MEETING
JUNE 27, 2008
Mavor Davis;
We will now call this special called meeting for Friday, June 27, 2008 to order for

the Board of Commissioners for the City of Henderson, Kentucky Special Called
Meeting. Roll call please.

Carolyn Williams, City Clerk called the roll  All Commissioners were present

Mayor Davis:
We are here for consideration of a resolution in support of Henderson Municipal
Power and Light Utility Commission regarding the Unwind between E.ON/Big
Rivers and the City of Henderson.

Carolvn Williams:

I have Resolution Number 53-08. RESQLUTION OF SUPPORT AND
ENCOURAGEMENT TO THE HENDERSON MUNICIPAL POWER & LIGHT
UTILTIY COMMISSION AND GENERAL MANAGER.

Commission requested the Resolution be read in entirety

Carolvn Williams:

WHEREAS, Henderson Municipal Power & Light, Big Rivers Electric
Corporation, E.ON, and other parties, are currently engaged in unwind”
negotiations which involve the City’s electric utility; and

WHEREAS, the Henderson Municipal Power & Light Utility Commission was
organized by the City of Henderson to operate and manage the City’s electric
utility; and

WHEREAS, the Henderson Municipal Power & Light Utility Commission has
full authority and responsibility to resolve these issues in the best interest of the
citizens and ratepayers of the utility;

NOW, THEREFORE, BE IT RESOLVED by the Board of Commissioners of the
City of Henderson, Kentucky, that:



Carolyn Williams: (continued)

(1} The Board gives its full support and encouragement to the Henderson
Municipal Power & Light Utility Commission and General Manager in all matters
relating to the “unwind” transaction between Henderson Municipal Power &
Light, Big Rivers Electric Corporation, E.ON, and other parties.

Mavor Davis:
We have a resolution on the floor. We will entertain a motion.

Motion was made by Commissioner Jim White and seconded by Commissioner Mike
Farmer.

Mavor Davis:

Discussion, please? And, because we do bave guests in the andience, if they
would like to make a comment as a part of that discussion, [ will open the floor.
Yes, Mr. Core. Identify yourself at the microphone, please.

Mike Core:

Your Honor, and Members of the Council. My name is Mike Core. Michae]
Core. I'm President and CEO of Big Rivers Electric Corporation, a position I've
held for nearly 12 years. It doesn’t seem possible, and I would like to make
comments today if you would permit me.

Mavor Davis:
Yes, sir.
Mike Core:

I'm a little concerned about your motion. There are always two sides to every
story and these two sides, actually there are three here, but let me address Big
Rivers and HMP&L for the moment. These two sides are clearly part of the same
contract and what we’re looking for here is a way to move forward on this and it
seems to me your proposal to support the City of Henderson Municipal Power &
Light is somewhat one-sided.

We have often times tried to come before this group or meet individually and
explain these contractual issues from our point of view. We have not been
permitted to do that and vet we are now being put on the side of a Resolution that
supports Henderson Municipal Power & Light without yet having heard the Big
Rivers side of this story. I'm not here to support or defend E.ON, they have their
own negotiations with the City, with HMP&I1., and I understand that. We are
rying to do something here that is a very important project for the entire
community. the City. the County and the surrounding areas here.
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Mike Core: (continued)

This is a very complex transaction. Yes, it involves a lot of money, but it
involves tremendous risks coming back to Big Rivers to operate these power
plants and provide the volume of energy that goes to not only Alcan, but to
Century and that is a load that no other electric generation and transmission
cooperative, nor utility that I'm aware of, has to support in this country, that 1s
two large smelters and a 98% load factor. You know the jobs involved. I'm not
going to go into those kinds of things

There has been a long standing contract that has served the City, Big Rivers, and
HMP&L, and E.ON very well over these vears and brought tremendous values to
both sides of this and [ think to try to support one side while not understanding at
least the other side of this is probably premature and certainly this thing has been
going on for awhile. But, we have tried and tried to sit down and have a full
discussion. We would like to be able to do that. Now, today’s probably not the
day to do 1t, although we can sit here and talk all day if you want to, but we’re
concerned that the support being shown for the City or by the council for HMP&L
i premature because we simply haven’t had a chance for you to hear us, and we
know that HMP&L has had the opportunities ic one way or another to visit with
the City on these issues and there are two very important sides to this and so [
would beg the indulgence of the council and ask that you table this, and not pass
this until you’ve had the opportunity to visit with us and understand the issues
here because we think it is too important to take quick action without
understanding both sides of this. I’ll be glad to answer any guestions that you
might have at this time and that would conclude my remarks at this tire.

Mavor Davis:
Thank you, Mike. Does anybody on the council.. would anyone else like to
address the council at this time? Alright, any counsel members have any
commments or questions at this time? Hearing none. ...

Mike Core:
Tom, I have one thing to add.

Mavor Davis:
Yes, Mike.

Mike Core:
I just wanted to point out to that the City is a party to these agreements as well In
other words. they're a party to the agreements. It’s not like we're trying to pull
themn in from the ourside and so they need to understand that they bear some

responsibility as a part of the contract 1o work with those parties in that contract.
Thank vou
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Mayor Davis;

Thank you, Mike. Anybody else? Any other comments or questions? Roll call
please.

Commissioner Kuerzi:

] want to make one comment. Mr. Core said that what’s involved here are very
compiex issues, very complicated issues and I would say 1o those gathered that us
here being non-professional in the particular industry it is very difficult for us to
understand the complex and complicated issues that’s why we want to turn the
process or leave the process in the hands of HMP&L. The folks at IMP&L
understand the issues, we don’t. So, it doesr’t behoove us to be arbitrators,
mediators in this situation. We have to trust HMP&L. That’s the people we hire.
So, the complex issues 1s a damning comment in my opinion becaunse it reinforces
my opinion that we do need to leave it in the hands of the professionals, not leave
it to a commission like this who don’t have all the facts and don’t understand all
the facts.

Mavor Davis;
Yes, Mike. ..
Milke Core:

I understand your comment, but with all due respect, for you to take the side of
one of the parties, which I read this Resolution as. You're taking the side of one
of the parties, creates an issue that I think is inappropriate for discussion among
all the parties in this contract. A contract which is complex, commissioner, but
some of the issues are fairly straightforward too and there is a great deal of
complexity, but there is some fairly straightforward issues in this that with a little
discussion [ think at least there's an understanding of some of that that’s in there
and the only thing we take any objections to is that the commission supports, it
supports HMP&L, and it doesn’t support Big Rivers and it doesn’t support the
other side and [ understand what you're doing, but to me you're taking a side here
instead of urging the parties to get forward on this. It’s taking the side of one of
the parties whose contract, who’s a party to this contract.

Mavor Davis:
Any comments or questions? Roll call please.
Carolyn Williams called the roll call for voting Commissioners Farmer. White. Mills

and Kuerzi responded with Aye. Upon call for Mayor Davis " vote. he chose to make a
comment before voting



Mavor Davis:

Well, I'm going to take the oppertunity at this time to explain my vote, explain
my feelings, which [ have been very silent on for quite some time. As Mr. Core
said, this has been an ongoing issue. The contract has been on the table, possibly
for what, four years? Mike? Something like that?

Mike Core:

Well, the discussion between us started five years ago, but it’s been at least 2 or 3
years in discussion.

Mavor Davis:

So, in the amount of paper that has been generated the contract....we’ll not
belabor that. Having only been in office for a year and a half, almost that whole
time of my term so far, there has been discussions of the Unwind Well probably,
uniike my fellow Commissioners, I have taken the opportunity to speak with Big
Rivers. [have taken the opportunity to speak with Western Kentucky Energy,
E.ON. I have taken the opportunity to speak with our own Utility. Having a
former background in the rural electric program, I do bring to the table a little bit
more than a general understanding of some of the complexities, but I will not
address that part of it here.

What I will address is my feelings, personally, as the Mayor of this community,
right now, that we have so many things to think about with this resolution. Mike,
you are probably somewhat correct in your assessment as to probably how this
will be viewed by parts of the community, but I wish to make this public
statement as to what my vote is for as far as this resolution. Yes, there are clear
words on the paper, but the biggest word that comes to my mind there is the word,
encouragement. My word of encouragement to the Henderson Municipal Utility
Board of Directors, who I have appointed several of those members with my full
faith and confidence and they have lived up to that full faith and confidence, is
that they do continue to negotiate, continue to come to the table, continue to
discuss this issue with both E.ON, Western Kentucky Energy and Big Rivers,
with what I call the full faith and confidence that has been installed in them for
the City of Henderson, but also for the entire Western Kentucky region, which
they are a part of, even though they control our part of the utilities and represent
us in that. They must understand that they are a part of the bigger picture and that
they have that responsibility also lies with them. Even though they are elected to
represent our utility, it is a part of a bigger issue than that especially in this. But,
that’s the key word. [ will go back to it, encouragement.



Mavor Davis: (continued)

My viewpoint of this resolution. I am not taking a side. I am telling or asking,
I’m not telling, as Mr. Kuerzi, so aptly said. We appointed this Utility
Commission to act on our behalf to operate that commussion and until they are
replaced or removed or not there any more, they are acting on our behalf as
required by Kentucky State Statute So, my viewpoint is, yes, you will act on my
behalf. I will not intercede. I will not cause undue influence, but I will encourage
you to act on the best behaif of everybody concerned, continue to respond to
requests from E.ON, Big Rivers, to come to the table and discuss this matter with
the ful] faith and confidence that we have instilled in them, but also the full faith
and confidence of a true open negotiation because that is my word of
encouragement. [ will vote for this resolution based on those facts. Aye.

Tom, may I make a follow up.
Mavor Davis:

Yes, you can.

Mike Core:

I very much appreciate your attitude and [ may call you Tom here because [ think
we know each other betier as Mike and Tom, and I hope that those words don’t
ring hollow at HMP&L. We have been unable to meet with their board We have
requested numerous times to have a discussion with their full board on this and
have been rebuffed. I hope they will negotiate. Negotiations mean give and take
and so far the negotiations have been all no and it has been very frustrating for us
and hopefully your message will be delivered to them that this is 2 negotiation,
that it does take, give and take. We've made 3 or 4 different offers. All go back
to the original offer that says no and so [ don’t want to negotiate in public here,
but following on what you're saying and I appreciate that, that I truly hope that
they will negotiate and their board should be willing to meet with us. I can
understand your difficulty in meeting with us, Commissioner Kuerzi, and others
because of the complexities here, but the HMP&L Board should be able to meet
with us and they have yet to be able to do that and yet have not reached, and have
not given any agreement. We’ve had the ability to talk to one or two of them, but
never as a group. So, I would hope that that message gets delivered to the
HMP&L Utility as well. Thank you

Mavor Davis:

Thank you, Mike. If there is nothing else on the agenda, I'll entertain a motion to
adjourn.



Motion was made and seconded.

Mavor Davis:

That concludes our meeting. Thanks everyone for being here this moming.
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September 15, 2008

M. William Denton

Chairman of the Board of Directors
Big Rivers Electric Corporation
126 N. Main St.

Henderson, KY 42420

Dear Bill,

I hope you and the BREC Board members have discussed HMPL's recent proposal for
our contract going forward. We would like to have BREC's formal response prior to
September 25th. This will give HMP&L Commissioners and me time to review your
response before the regular HMP&L meeting on September 29.

Also, have you given any further consideration to having the BREC Board meet with the
HMP&L Commission? Please let me know. We would like to know the BREC Board’s
level of concern over the condition of the generating facilities which the BREC Board
will be responsible for in the event the Unwind is approved.

Please let me have your response as soon as possible and thank you very much.

Sincerely,
—— -

Bill Smith, Chairman
Henderson Municipal Power & Light

100 FIFTH STREET F.0. BOX B HENDERSON, KENTUCKY 42418-0008 (270) B26-2726 FAX (270) 826-9850



SEPTEMBER 2, 2008 MEETING (5:00 PM)
BILL DENTON
BILL SMITH

Henderson's Annual Station Two "Megawatt Hour Fixed Cost" will be calculated as follows:

Henderson's Annual Station Two Budget Capacity Payment Henderson's Average
2 Megawatt Hour

Annual Gross Reserved Henderson Energy From Station Two Eixed Cost

Fixed Cost Example:  $9,000,000 _ ¢ o,  Megawatt Hour
* 832,200 mwH =

* Using 85 MW Capacity Reservation

"Gross Reserved Henderson Energy” will be calculated as foliows:

Henderson Capacity Reservation X 24 Hours X 365 Days = Gross Reserved Henderson Energy

Gross Reserved Henderson Energy Example: 95 MW X 24 Hours X 365 Days = 832,200/Megawatt Hours

"Excess Henderson Energy” will be calculated as follows:
Excess

Gross Reserved Henderson Energy - Actual Station Two Energy Taken by Henderson = Henderson
Energy

"Excess Henderson Energy" Example: 832,200 MWH - 670,000 MWH = 162,200 MWH

Total Value of Excess Henderson Energy will be calculated as follows:

Henderson's Megawatt Hour Fixed Cost X Excess Henderson Energy = :izt:(;;if g:: Eér;ess

Total Value of Excess Henderson Energy Example: $10.81MWH X 162,200 MWH = 31,753,382



September 2, 2008
DISCUSSION POINT:

1
BREC and HMP&L Total System Net Capacity: 1,706 MW

(1) Includes HMP&L Station Two @ 312 MW and Excludes Reid
Station C.T. @ 65 MW

Allocate the fixed cost expense of Excess Henderson Energy to the net energy
of Big Rivers System, including HMP&L Station Two and excluding BREC Reid

Station C.T.
Allocation Exampie:

$1,753,382 HMPA&L fixed cost expense
(for 162,200 megawatt hours of Excess Henderson Energy)

w = 50.12 mwr
14,944 560 mwe —

(1,706 MW X 24 Hours X 365 Days = 14,944,560 MWH)

In this example, the customers of Henderson and Big Rivers would pay $0.12 per megawatt hour
to offset the fixed cost of Henderson's Excess Energy.

Henderson would pay Big Rivers $0.12 per megawatt hour for all energy related to its
Capacity Reservation.

Example. If Henderson's Annual Capacity Reservation is 85 megawatts, the Reserved
Henderson Energy would be 832,200 megawatts and Henderson would pay
Big Rivers $99,864. In the event one or both Smelters do not take their total
electric service requirements from Big Rivers, Henderson shall terminate
this payment.

Henderson will take a monthly credit on its Station Two Capacity Payment equal to 1/12
of the total vaiue of the anticipated Excess Henderson Energy.

Note: The allocated HMP&L fixed cost expense will vary each year based upon the
Station Two Budget and HMP&L.'s reserved capacity at Station Two,



The Henderson Utility Commission has no interest in placing the City and future Utility
Commission members in the position which exists today with Big Rivers and the Unwind.

The Utility Commission wanis the Station Two contracts amended to provide that in the
event Big Rivers has financial problems after the Unwind and files bankruptoy, the City
of Henderson will take over the operations of Station Two and Big Rivers will immediately
transfer all operational rights and responsibilities o the City. All Station Two contracts
and agreements will be voided.
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September 23, 2008

Dr, Wilitam L. Smith

1000 North Elm Street

Henderson, K'Y 42420

Dear Bill:

The Big Rivers' Board reviewed and discussed your letter at our regularly scheduled meeting
on September 19. It was agreed that Mark Bailey would contact Gary Quick to discuss our
response. | agree with your thoughts that a joint meeting might not be productive.

If you have any questions, please advise.

Sincerely,

BIG RIVERS ELECTRIC CORPORATION

(300

William C. Denton
Chair of the Board

Your Touchstone Energy® Cooperative m

———
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September 24, 2008

Mr. Gary Quick

General Manager

Henderson Municipal Power & Light
P. O.Box 8§

Henderson, KY 42419-0008

Dear Gary:

Big Rivers’ management and Board have reviewed the proposal HMP&L s Chairman Bill Smith gave to
Big Rivers’ Chairman William Denton during a meeting held earlier this month. While we appreciate
HMP&L's willingness to try to find a solution; unfortunately, the proposal does not work for Big Rivers
because it shifts costs to our Members and substantially changes the Station Two agreements. As you are
aware, Big Rivers and E.ON have made several proposals to HMP&L which were rejected. Each
proposal offered incentives to HMP&L for its consent without materially changing the Agreements,

The coniract amendment requested by HMP&L to void all Station Two contracts and agreements in the
event of a Big Rivers’ bankruptcy is also unworkable. Big Rivers has invested more than 80 percent in
Station Two’s debt retirement and capital costs and has a “life of the unit” contract which is of
considerable value to Big Rivers and its Members Big Rivers is, therefore, unwilling to transfer the
contract obligations or benefits to anyone; especially without due compensation. Even if Big Rivers was
willing to make such a change (which it is not), it would certainly be unacceptable to our creditors whose
approvals would also be required.

We continue to be open to finding a solution to this dilemma and are hopeful one can be found. The
matter is simply too important to our community not to do so.

Sincerely

BIG RIVERS ELECTRIC CORPORATION
Mark A. Bailey ?\
Executive Vice President

c Mr. William Denton
Mr. David Spainhoward

Your Touchstone Energy® Cooperative KT%
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STATION TWO TERMINATION AND RELEASE AGREEMENT

THISThis STATION TWO TERMINATION AND RELEASE AGREEMENT
(BHE LS TATION THO-TERMINATION AND-RELEASEhe “Station_Two_Termingrion_and
Releqse™), dated as of | |, 2008, by and among (a) BIG RIVERS ELECTRIC
CORPORATION, a Kentucky rural electric generation and transmission cooperative (“Big
Rivers”), (b) E.ON U.S. LLC (“E.ON"), a2 Kentucky limited liability company f/k/a LG&E
Energy LLC, and the successor to L.G&E Energy Corp., a Kentucky corporation (“LEC™),
LG&E ENERGY MARKETING INC., an Oklahoma corporation (“LEM™), and WESTERN
KENTUCKY ENERGY CORP., a Kentucky corporation (“WKEC”) and the successor by
merger with (i) WKE GORPCoip., a Kentucky corporation (“WKE™), and (ii) WKE STATON

PO INCGStation Two Inc., a Kentucky corporation (“Station Twe Subsidiary”) (WKEC,

together with E.ON and LEM, the “E.ON Station Two Parties™), and (c) the CITY OF
HENDERSON, KENTUCKY (the “City of Henderson™) and the CITY OF HENDERSON
UTILITY COMMISSION, d/b/a Henderson Municipal Power & Light (the “City Utility

Commission™) (collectively, the “Parties™).
RECITALS:

A. Prior to the effectiveness of the Plan of Reorganization (defined below), Big
Rivers operated Station Two and the Joint Use Facilities, and purchased a certain portion of the

output of Station Two.

B. In accordance with the First Amended Plan of Reorganization in Big River’s
bankruptcy proceeding, as modified and restated on June 9, 1997 (as so modified, the “Plan of

Reorganization™), Big Rivers, LEM, Station Two Subsidiary and WKEC entered into a New
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Participation Agreement, dated April 6, 1998 (as amended, the “Participation Agreement”) and

certain other documents,

C. In accordance with the Participation Agreement, Station Two Subsidiary assumed
certain of Big Rivers’ operational responsibilities with respect to Station Two and the Joint Use
Facilities, and LEC, WKEC, LEM, Station Two Subsidiary, the City of Henderson, the City
Utility Commission and Big Rivers executed and delivered certain agreements, mciuding the
Station Two Agreement, and created certain interests in favor of, and certain obligations
assumed by, one or more of the E.ON Station Two Parties with respect to Station Two-and, the

Joint Use Facilities and the Station Two Site.

D. Big Rivers and the E.ON Station Two Parties have concluded that it is in their
mutual best interests to terminate and release the property interests and contractual relationships
created by the Participation Agreement, the Station Two Agreement and the eertain-other

operative documents, and have executed and delivered a Transaction Termination Agreement,

dated as of March 26, 2007, as amended o= as of November 1, 2007 (the

“Transaction Termination Agreement”), setting forth the terms and conditions upon which Big
Rivers and-certain—of the E.ON Station Two Parties are willing to terminate and release such
property interests and contractual relationships. A condition precedent to the consummation of
the transactions contemplated in the Transaction Termination Agreement is the execution and
delivery of this Station Two Termination and Release by the City of Henderson, the City Utility

Commission, Big Rivers and the E.ON Station Two Parties.

E. The City of Henderson and City Utility Commission are amenable to the

termination of the-property interests and contractual relationships with the E.ON Station Two

17
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Parties created by the Station Two Agreement and the other agreements and instruments
contemplated therein, and are willing to release the E.ON Station Two Parties from further
liability, duties and responsibility under the Station Two Agreement, the Station Two Contracts
and the other documents to which the City of Henderson and/or the City Utility Commission, on
upon the terms and subject to the conditions set forth in this Station Two Termination and

Release.

F. Prior to the date hereof, WKE and Station Two Subsidiary were merged with and
into WKEC in accordance with Kentucky law, with WKEC being the surviving entity in that
merger succeeding to all of the assets, properties, rights, debts, obligations and liabilities of

WKE and Station Two Subsidiary, respectively.

G. Also prior to the date hereof, LEM assigned and transferred to WKEC, among
other agreements and rights, all rights, title and interests of LEM under or pursuant to the Station
Two Agreement, the Station Two Power Sales Agreement and certain other agreements or
instruments with Big Rivers and/or the City of Henderson for the City Utility Commission}

relating to Station Two and/or the Joint Use Facilities. However, LEM was not, by reason of

such assignments and transfers, relieved from its debts, obligations or liabilities under or

pursuant to those agreements or instruments.

NOW, THEREFORE, in consideration of the premises and the mutual covenants and
agreements set forth below, the E.ON Station Two Parties, Big Rivers, the City of Henderson

and the City Utility Commission each agree as follows:

702023071 -3 -




ARTICLE 1ARPCEEL

DEFINITIONS

Section 1.1  Definitions. Capitalized terms used in this Station Two Termination and
Release (including the Recitals, Exhibits and Schedules hereto) and not otherwise defined herein
shall have the meanings set forth in Exhibit A to this Station Two Termination and Release. The
rules of interpretation set forth in Exhibit A to this Station Two Termination and Release shall
apply to this Station Two Termination and Release and to the Parties’ respective rights and

obligations hereunder.

Section 2.1  Closing. The Parties-shall-mutualiy-asree-in-writine-upen—a-dateClosing

shall take place on the date of the closing of the transactions under the Transaction, Termination

Agreement, provided that such date shall be satisfactory to the Ciry Utilitv Commission and

provided fuither that all conditions precedent to the Closing set forth in Article 1220 have been

satisfied or waived and all other obligations of the Parties set forth in this Station Two
Termination and Release have been performed (the “Linwind Closing Date™). The Closing shall
take place at the offices of Henderson Municipal Power & Light, 100 Fifth Street, Henderson,

Kentucky, commencing at 10:00 a.m. local time on the Unwind Closing Date.

102023071 -4-




ARTICLE 38T ATIONTWO

TERMINATION PAYMENT

Section 3.1  Statten—Fwe—Termination Payment_to Henderson. At the Closing,

EONWKEC shall pay to the City Utility Commission the sum of

— (. ) in
immediately available funds (the “Stetion—Fweollenderson Termination Payment”) in

consideration of the City of Henderson’s and the City Utility Commission’s release of the E.ON
Station Two Parties and Big Rivers from their respective liabilities, responsibilities and
obligations as provided in SeetiensSection 4.4, 5:23.2. and 5.6 pertaining to the operation and
maintenance of Station Two and the Joint Use Facilities and the purchase of Station Two power
by the E.ONQn Station Two Parties or any of them. The Staten—TFwelienderson Termination

Payment shall be in addition to and shall not affect the environmental indemnities provided as set

forth in Article 7 below-erany-of-the-eblisations-as-toor any of the other oblisations of the E.ON

Station Two Parties or Big Rivers under the Station Two Termination and Release, including the

ARTICLE 4dARTICHE4

STATION TWO TERMINATED AGREEMENTS

Section 4.1  Station Two Terminated Agreements. As of the Closing, each of Big

Rivers, the City of Henderson, the City Utility Commission and the E.ON Station Two Parties,
for themselves and their respective successors, predecessors and assigns, and for all other

persons or entities claiming by, through or under them, hereby collectively and irrevocably

K]
3
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terminate, discharge and render null and void and of no further force or effect whatsoever each
of the agreements, letter agreements, guaranties, easements, mortgage and security acreements,
implementing letters, directives and other instruments and documents set forth or identified on

Schedule 2.1 hereto (collectively, the “Station Two Terminated Agreements”) to which such

Parties are signatories or beneficiaries.

Section 4.2  Filing of Releases and Termination Statements. As of the Closing, the

relevant Party or Parties agree to execute and deliver to the appropriate Party or Parties for
purposes of recording or filing the same: (a) termination and releases of Deeds of Easement and

Rights-of-Way in substantially the forms attached hereto as ExhibitsExhihit B-1 and Exhibit B-2,

respectively, and the termination of the Assignment of Easements in substantially the form
attached hereto as Exhibit B-3, (b) releases of mortgage liens and security interests in
substantially the forms attached hereto as EsdubitsExhibit B-4 and Exhibit B-5, respectively, and
terminations of security interests under Financing Statements filed under the Kentucky Uniform

Commercial Code, in substantially the forms attached hereto as ExhibitsExhibit B-6 and Exhihit

B-7, respectively, and (c) all such other instruments of termination, discharge or release (in form
reasonably satisfactory to the relevant Parties) as shall be required by or otherwise provided for
any Station Two Terminated Agreement, or as shall be reasonably requested by any Party to
evidence such termination, discharge or release or for the purpose of updating the real estate
records of Henderson County, Kentucky, in respect of the terminations, releases and discharges
of the Station Two Terminated Agreements as contemplated herein, including without limitation,
such forms as may be required to be filed in Henderson County, Kentucky, and in the office of
the Secretary of State of the Commonwealth of Kentucky, in order to terminate, release and

discharge any fixture filings, any assignment as security of rights and interests under the Station
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Two Contracts, or other security inferests created by any of the Station Two Terminated

Agreements.

Section 4.3  Releases by Big Rivers. As of the Closing, Big Rivers, for itself and its

successors, predecessors and assigns, and for all other persons or entities claiming by, through or
under any of them: {a}(a) hereby fully, irrevocably and forever remises, releases, acquits, waives
and discharges any possessory interest in real or personal property and any lien, security interest,
charge or encumbrance whatsoever created in favor of Big Rivers by any one or more of the
Station Two Terminated Agreements at any time prior to the execution and delivery hereof; and
{5)(h) hereby fully, irrevocably and forever remises, releases, acquits and discharges each of the
City of Henderson, the City Utility Commission, LEC, E.ON, LEM, WKEC, WKE and Station
Two Subsidiary, and their respective members, shareholders, directors, officers, employees,
agents, representatives, advisors, successors, predecessors and assigns, and each of them
(coliectively, the “Big Rivers Released Parties”), of and from any and all manner of actions,
causes of action, suits, sums of money, accounts, reckonings, covenants, confroversies,
agreements, promises, remedies, amounts paid in settlement, compromises, losses, levies, rights
of contribution, rights of set-off, other rights, damages, judgments, executions, debts,
obligations, Habilities, claims and demands of any nature whatsoever, whether or not in contract,
in equity, in tort or otherwise whether pursuant to any statute, ordinance, regulation, rule of
common law or otherwise, whether direct or indirect, whether punitive or compensatory, whether
known or unknown, whether presently discoverable or undiscoverable, whether threatened,
pending, suspected or claimed, and whether fixed, accrued, contingent or otherwise (collectively,
“Claims™), which Big Rivers ever had, now has, may now have or may hereafter have against

any one or more of the Big Rivers Released Parties, resulting from, arising out of or in any
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manner relating to: £3(i) any Station Two Terminated Agreement; or £){ji} any performance or
non-performance by a Big Rivers Released Party under or pursuant to any Station Two
Terminated Agreement; or ¢i#¥{iii) any breach or default by a Big Rivers Released Party under or
pursuant to any Station Two Terminated Agreement howsoever caused and whenever occurring;
or &+w3(iy) in the case of thegach E.ON Station Two Parties-thei—respectiveParty (including
without limitation, their—respeetiveany_of its employees, officers:, agents’, representatives’,
advisors> and/or contractors-respeetive), its operation, maintenance, repair, upkeep, occupation,
generation, use, closure, abandonment, retirement, replacement or possession of, or the condition
or statefate of repair of, Station Two or any component(s) thereof (including without limitation,
any components installed or constructed following the date of the Station Two Agreement), the
Joint Use Facilities or any component(s) thereof, the Station Two Site (and any other real
property of Big Rivers, the City of Henderson or the City Utility Commission operated,
maintained, repaired, kept up, occupied or used by an E.ON Station Two Party (or its employees,
officers, agents, representatives, advisors and/or contractors)), any electric energy generated by
or capacity associated with Station Two, or any tangible or intangible properties, inventories,
spare parts, tools, materials or supplies of, relating to or used in connection with the operation,
maintenance, repair, upkeep, occupation, generation, use, closure, abandonment, retirement,
replacement or possession of Station Two (or any components thereof), the Joint Use Facilities
(or any components thereof), such real property or such electric energy or capacity, in each case
whether pursuant to a Station Two Terminated Agreement, a “Released Station Two Contract™

tas-hereinafter-defined) or otherwise; provided, however, that nothing contained in this Section

4.3 shall be deemed to affect, limit, waive or eliminate any other covenant or agreement on the

part of any E.ON Station Two Party set forth in, or expressly contemplated as surviving the
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=Closing™_(used_as_defined in; the Transaction Termination Agreement—er) under any-ether

contemplated in the Transaction Termination Agreement, it being understood that such other
covenants and agreements shall survive the execution and delivery hereof and the transactions
contemplated in this Station Two Termination and Release as between Big Rivers and the

relevant FE.ON Station Two Parties-: and provided further. that Bie Rivers does not hereby

remise, release, acquit, waive or discharge the E.ON Station Two Parties, the City of Henderson

o1_the Citv Uiility Commission of or from performance of and compliance with any oblizations

under thig Station Two Termination and Release to be performed or complied with by the E.ON

Station Two Parties (or anv_of them), or by the Citv_of Henderson or the City blulity

Comimission.

Section 4.4  Releases by City of Henderson and Citv Utilityv Commission. As of the

Closing, the City of Henderson and the City Utility Commission, for themselves and their
respective successors, predecessors and assigns, and for all other persons or entities claiming by,
through or under any of them, hereby fully, irrevocably and forever remise, release, acquit,
waive and discharge each of Big Rivers, LEC, E.ON, LEM, WKEC, WKE and Station Two
Subsidiary, and their respective members, shareholders, directors, officers, employees, agents,
representatives, advisors, successors, predecessors and assigns, and each of them (collectively,
the “City Released Parties™), of and from any and all Claims which the City of Henderson or the
City Utility Commission ever had, now have, may now have or may hereafter have against any
one or more of the City Released Parties, resulting from, arising out of or in any manner relating
to: £3(i) any Station Two Terminated Agreement; or ¢#(il) any performance or non-performance

by a City Released Party under or pursuant to any Station Two Terminated Agreement; or
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Gin(ii1) any breach or default by a City Released Party under or pursuant to any Station Two
Terminated Agreement howsoever caused and whene'{rer occurring; or {+3{1v) in the case of the
E.ON Station Two Parties, their respective (including without limitation, their respective
employees’, officers’, agents’, representatives’, advisors’ and/or contractors’ respective)
operation, maintenance, repair, upkeep, occupation, generation, use, closure, abandonment,
retirement, replacement or possession of, or the condition or state of repair of, Station Two or
any component(s) thereof (including without limitation, any components installed or constructed
following the date of the Station Two Agreement), the Joint Use Facilities or any component(s)
thereof, the Station Two Site (and any other real property of Big Rivers, the City of Henderson
or the City Utility Commission operated, maintained, repaired, kept up, occupied or used by an
E.ON Station Two Party (or its employees, officers, agents, representatives, advisors and/or
contractors)), any electric energy generated by or capacity associated with Station Two, or any
tangible or intangible properties, inventories, spare parts, tools, materials or supplies of, relating
to or used in connection with the operation, maintenance, repair, upkeep or use of Station Two
(or any components thereof), the Joint Use Facilities (or any components thereof), sueh—real
propertythe Station Two Site or such electric energy or capacity, in each case whether pursuant
to a Station Two Terminated Agreement, a Released Station Two Contract or otherwise;
provided. however, that the City of Henderson and the-City Utility Commission do not hereby
remise, release, acquif, waive or discharge (x) the E.ON Station Two Parties from their

indemnification obligations provided in Section 7.1 and Section 13.1, (y) Big Rivers from its

obligations under Section 727.2, or (z) the E.ON Station Two Parties or Big Rivers from

with any_liahilities hereunder or other obligations under this Station Two Termination and
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Release to be performed or complied with by the E.ON Station Two Parties {or any of them) or

by Big Rivers.

Section 4.5  Releases by the E.ON Station Two Parties. As of the Closing, each E.ON

Station Two Party, for itself and its successors, predecessors and assigns, and for all other
persons or entities claiming by, through or under any of them: {a)(a) hereby fully, irrevocably
and forever remises, releases, acquits, waives and discharges any possessory interest in real or
personal property and any lien, security interest, charge or encumbrance whatsoever created in
favor of such E.ON Station Two Party by any one or more of the Station Two Terminated
Agreements at any time prior to the date of the execution and delivery hereof: and &3(b) hereby
fully, irrevocably and forever remises, releases, acquits, waives and discharges each of the City
of Henderson, the City Utility Commission and Big Rivers, and their respective members,
directors, officers, employees, agents, representatives, advisors, successors, predecessors and
assigns, and each of them (collectively, the “E.ON Released Parties™), of and from any and all
Claims which such E.ON Station Two Party ever had, now has, may now have or may hereafter
have against any one or more of the E.ON Released Parties, resulting from, arising out of or in
any manner relating to: ¢3(i) any Station Two Terminated Agreement; or ¢i#(ii) any performance
or non-performance by an E.ON Released Party under or pursuant to amy Station Two
Terminated Agreement; or (#H{ili) any breach or default by an E.ON Released Party under or
pursuant to any Station Two Terminated Agreement howsoever caused and whenever occurring;

provided. however, that nothing contained in this Section 4.5 shall be deemed to affect, limit,

waive or eliminate any other covenant or agreement on the part of Big Rivers set forth in, or

Termination Agreement-er) under any—ether Definitive Document (used as defined in the
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Transaction Termination Agreement) or contemplated in the ‘Fransactiontransaction Termination
Agreement, it being understood that such other covenants and agreements shall survive the
execution and delivery hereof and the transactions contemplated in this Station Two Termination

and Release as between Big Rivers and the relevant E.ON Station Two Parties-; and provided

discharoe the Citv of Henderson, the City Utility Commission_or Big Rivers of or from

performance of and compl

lance with any. obligations under this Station. Two_Termmation and

RELEASED STATION TWO CONTRACTS

Section 5.1  Released Station Two Contracts. Schedule_ 3.1 attached hereto sets forth

or identifies various contracts, agreements or other instruments to which Big Rivers or_

Re=n S g

of Henderson or the City Utility Commission is a party as of the date of execution and delivery

hereof, certain of which contracts, agreements or instruments were partially assigned to and
assumed by, or were entered into by, one or more of the E.ON Station Two Parties (or their
predecessors) prior fo the date of the execution and delivery hereof, or under certain of which
contracts, agreements or instruments one or more E.ON Station Two Parties may have become a
beneficiary, in either case pursuant to the transactions contemplated in one or more of the Station
Two Terminated Agreements or other transactions entered into by such E.ON Station Two
Parties since the date of the Station Two Agreement (collectively, the “Released Station Two
Contracts”). The Parties acknowledge that, by reason of the transactions contemplated in this

Station Two Termination and Release, the relevant E.ON Station Two Parties shall be released as
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of the Closing from the Released Station Two Contracts to which they are a party to the extent

and as provided below in this Article 5, but that those Released Station Two Contracts shall
hereafter continue in full force and effect as between Big Rivers, on the one hand, and the City of
Henderson and/or the City Utility Commission, on the other hand (and with such other parties
thereto), in accordance with their respective terms (unless otherwise amended, meodified,
terminated or replaced by the separate agreement of Big Rivers, the City of Henderson and/or the
City Utility Commission). In light of the fact, as contemplated in the Station Two Agreement,
that Big Rivers has remained a party to and beneficiary of certain of the Released Station Two
Contracts throughout the period during which the relevant E.ON Station Two Parties (as
Station Two Subsidiary or WKE) may have been parties to or beneficiaries of such Released
Station Two Contracts, the City of Henderson and the City Utility Commission acknowledge and
agree that Big Rivers remains possessed of all such-rights and interests as against the City of
Henderson and/or the City Utility Commission (as applicable) under and pursuant to such
Released Station Two Contracts, whether such yights and interests were heretofore held by Big

Rivers or assiened by Big Rivers to any E.ON Station Two Party, with full right and entitlement,

following the execution and delivery of this Station Two Termination and Release, to exercise
and enjoy all such rights and interests in accordance with the respective terms of such contracts.
Big Rivers acknowledges and agrees that Big Rivers shall remain obligated to the City of
Henderson and the City Utility Commission (as applicable) under or pursuant to such Released

Station Two Contracts_in accordance with their respective terms. No E.ON Station Two Party

shall have any interest in any of the Released Station Two Contracts following the execution and

delivery of this Station Two Termination and Release by the Parties, unless expressly provided
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otherwise elsewhere in this Station Two Termination and Release. Except as provided in Section

5.6, Big_Rivers agrees that the City of Henderson and the City Utility Commission, remain

possessed of all yights and inlerests, and nothing contained in this Article 5 shall be deemed to

affect, limit, waive or eliminate any rights or interests, that the City of Henderson or the City
Utility Commission may have as against Big Rivers under or pursuant {0 any Released Station

Two Contract in accordance with its terms.

Section 5.2  Release of E.ON Station Two Parties by City of Henderson and City

Utility Commission. As of the Closing, the City of Henderson and the City Utility Commission,
for themselves and their respective successors, predecessors and assigns, and for all other
persons or entities claiming by, through or under any of them, hereby fully, irrevocably and
forever remise, release, acquit, waive and discharge each of LEC, E.ON, LEM, WKEC, WKE
and Station Two Subsidiary, and their respective members, shareholders, directors, officers,
employees, agents, representatives, advisors, successors, predecessors and assigns, and each of
them (collectively, the “Section 5.2 Released Parties™), of and from any and all Claims which
the City of Henderson or the City Utility Commission ever had, now have, may now have or may
hereafter have against any one or more of the Section 5.2 Released Parties, resulting from,
any performance or non-performance by a Section 5.2 Released Party under or pursuant to any
Released Station Two Contract; or (i) any breach or default by a Section 5.2 Released Party
under or pursuant to any Released Station Two Contract howsoever caused and whenever

occurring; provided-however, that the City of Henderson and the City Utility Commission do

not hereby remise, release, acquit, waive or discharge the E.ON Station Two Parties of or from

their indemnification obligations provided in Section 7.1 and Section 13.1, or performance of
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and compliance with the elesineClosing conditions set forth in Article +720, or with any other
obligations under this Station Two Termination and Release to be performed or complied with

by the E.ON Station Two Parties {or any of them).

Section 5.3  Release of E.ON Station Two Parties by Big Rivers. As of the Closing,

Big Rivers, for itself and its successors, predecessors, and assigns, and for all other persons or
entities claiming by, through or under any of them, hereby fully, irrevocably and forever remises,
releases, acquits, waives and discharges each of the Section 5.2 Released Parties of and from any
and all Claims which Big Rivers ever had, now has, may now have or may hereafter have against
any one or more of the Section 5.2 Released Parties, resulting from, arising out of or in any
performance by a Section 5.2 Released Party under or pursuant to any Released Station Two
Contract; or ¢#(iil) any breach or default by a Section 5.2 Released Party under or pursuant to
any Released Station Two Contract howsoever caused and whenever occurring; provided,

however, that nothing contained in this Section 5.3 shall be deemed to affect, limit, waive or

eliminate any other covenant or agreement on the part of any E.ON Station Two Party set forth

in, or expressly contemplated as surviving the “Closing™_(used as defined in; the Transaction

&)

Termination Agreement—er) under any—ether Definitive Document (used as defined in th

Tyansaction  Termination Agreement) or contemplated in the Transaction Termination

Agreement, it being understood that such other covenants and agreements shall survive the
execution and delivery hereof and the transactions contemplated in this Station Two Termination
and Release as between Big Rivers and the relevant E.ON Station Two Parties-_and provided

further. that Bie Rivers does not herebv remise. release acowit waive or discharee the E.ON

Station Two Parties of or from performance of and compliance with any obligations under this

it

{—

A4
T

E
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Station_Two Termination and Release to be performed or complied with by the E.ON_ Station

Section 5.4  Release of City of Henderson and City Utility Commission by E.ON

Station Two Parties. As of the Closing, each E.ON Station Two Party, for itself and its

successors, predecessors, and assigns, and for all other persons or entities claiming by, through
or under any of them, hereby fully, irrevocably and forever remises, releases, acquits, waives and
discharges each of the City of Henderson and the City Utility Commission, and their respective
members, directors, officers, employees, agents, representatives, advisors, successors,
predecessors and assigns, and each of them (collectively, the “Section 5.4 Released Parties™), of
and from any and all Claims which such E.ON Station Two Party ever had, now has, may now
have or may hereafter have against any one or more of the Section 5.4 Released Parties, resulting
from, arising out of or in any manner relating to #)(1) any Released Station Two Contract, or
i#)(11) any performance or non-performance by a Section 5.4 Released Party under or pursuant to
any Released Station Two Contract, or {##)(iii) any breach or default by a Section 5.4 Released

Party under or pursuant to any Released Station Two Contract howsoever caused and whenever

waive or cdischarge the City of Henderson or the City Uglity Commission _of or fiom

performance of and compliance with any_oblipations under this Station Two Termination and

Release to be performed or complied with by the Citv ol Henderson or the City Ultilily

Section 5.5  Release of Big Rivers by E.ON Station Two Parties. As of the Closing,

each E.ON Station Two Party, for itself and its successors, predecessors, and assigns, and for all
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other persons or entities claiming by, through or under any of them, hereby fully, irrevocably and
forever remises, releases, acquits, waives and discharges Big Rivers, and its members, directors,
officers, employees, agents, representatives, advisors, successors, predecessors and assigns, and
each of them (collectively, the “Section 5.5 Released Parties™), of and from any and all Claims
which such E.ON Station Two Party ever had, now has, may now have or may hereafter have
against any one or more of the Section 5.5 Released Parties, resulting from, arising out of or in
any manner relating to &3(i) any Released Station Two Contract, or §#)(ii) any performance or
non-performance by a Section 5.5 Released Party under or pursuant to any Released Station Two
Confract, or (iii} any breach or default by a Section 5.5 Released Party under or pursuant to any

Released Station Two Contract howsoever caused and whenever occurring; provided, however,

that nothing contained in this Section 5.5 shall be deemed to affect, limit, waive or eliminate any
other covenant or agreement on the part of Big Rivers set forth in, or expressly contemplated as

surviving the “Closing™ (used as defined in; the Transaction Termination Agreement-or)_under

any-ether Definitive Document (used as defined in the Transaction Termination Agreement) or
contemplated in the Transaction Termination Agreement, it being understood that such other
covenants and agreements shall survive the execution and delivery hereof and the transactions
contemplated in this Station Two Termination and Release as between Big Rivers and the

relevant E.ON Station Two Parties-; and provided further. that the E ON Station Two Parties do

not hereby remise, release, acquit. waive or discharge Bis Rivers of or from performance of and

=

compliance with _any_obligations under this Station Two Termination and Release to be

nerformed or complied with by Bie Rivers,

Section 5.6  Release of Big Rivers by City of Henderson and City Utility Commission.

EachAs of the Closing, each of the City of Henderson and the City Utility Commission, for
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themselves and their respective successors, predecessors and assigns, and for all other persons or
entities claiming by, through or under any of them, hereby fully, irrevocably and forever remise,
release, acquit and discharge Big Rivers and its members, directors, officers, employees, agents,
representatives, advisors, successors, predecessors and assigns, and each of them, of and from
any and all Claims which the City of Henderson or the City Utility Commission ever had, now
has, may now have or may hereafter have against Big Rivers or such other persons or entities,
resulting from, arising out of or in any manner relating to: {a3{a) any performance or non-
performance by any E.ON Station Two Party (or by Station Two Subsidiary or WKE} under or
pursuant to any Station Two Terminated Agreement or any Released Station Two Contract
(including without limitation, Claims attributable to the “Terms of General Applicability”
contemplated in the Station Two Agreement); {53(b) any breach or default on the part of any
E.ON Station Two Party (or on the part of Station Two Subsidiary or WKE) under or pursuant to
any Station Two Terminated Agreement or any Released Station Two Contract arising or
accruing at any time through the date hereof (including without limitation, any such breach or
default that may have given rise to a breach or default on the part of Big Rivers, or an obligation
on the part of Big Rivers to reimburse, defend, indemnify and/or hold harmless the City of
Henderson or the City Utility Commission, under or pursuant to any Station Two Terminated
Agreement or Released Station Two Contract) howsoever caused and whenever occurring; or
{e)(¢) the operation, maintenance, repair, upkeep, occupation, generation, use, closure,
abandonment, retirement, replacement or possession by any E.ON Station Two Party (or by
Station Two Subsidiary or WKE), or by any of their respective employees, officers, agents,
representatives, advisors and/or contractors, of Station Two or any component(s) thereof

(including without limitation, any components installed or constructed following the date of the
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Station Two Agreement), of the Joint Use Facilities or any component(s) thereof, of the Station
Two Site (and any other real property of Big Rivers, the City of Henderson or the City Utility
Commission operated, maintained, repaired, kept up, occupied or used by an E.ON Station Two
Party (or its employees, officers, agents, representatives, advisors and/or contractors)), of any
electric energy generated by or capacity associated with Station Two, or of any tangible or
intangible properties, inventories, spare parts, tools, materials or supplies of, relating to or used
in connection with the operation, maintenance, repair, upkeep, occupation, generation, use,
closure, abandonment, retirement, replacement or possession of Station Two (or any components

thereof), the Joint Use Facilities (or any components thereof), such-real-prepertythe Station Two

Site or such electric energy or capacity; provided:-hewever, that the City of Henderson and the

City Utility Commission do not remise, release, acquit, waive or discharge Big Rivers from its
indemnification obligations under Section 7.2 or the performance of and compliance with the

y other obligations

closing conditions set forth in Article +720 or with any liabiliy
under this Station Two Termination and Release to be performed or complied with by Big

Rivers,

Section 3.7 Filine of Releases. As of the Closine, the relevant Party or Parties avree

to execute and deliver to the appropriate Party ¢

same: (a) releases of Deed of Easement and G

ereto_as Exhibit B-§

i e T T T i SRR e e T e e e

_and Ixhibit B-9. respectively. and (b} all such other

o

scharge (in_form reasonably satisfactory to the relevani Parties) as

updating the real estate records of Henderson County, Kentucky, in respect of the releases and
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Office of Secretary of State of the Commonwealth of Kentucky, in order to release and discharge

any fixture filings, any assionment as secuiity of richts and interests under the Section Two

Contracts, or other secinify. interests created by any.

REPAIRS AND IMPROVEMENTS TO STATION TWO

Section 6.1  Station Two Maintenance, Repairs and Improvements. Fehowing—the

Glesing:The Citv of Henderson and the City Utilitv Commission_agree with Big River thal

following the Unwind Closing Date Big Rivers agrees-towill make and perform or cause to be

made and performed the maintenance, repairs, replacements and improvements of Station Two

and the Joint Use Facilities as and when set forth in the BREGBudgetStats

Station Two and the Joint Use Facilitiessasapproved-bythe-Gitv-Utility-Cormmission; attached

as Exhibit C, except as otherwise agreed to by the City Utility Commission and Big Rivers,_Big

vo Work Plan for

River and the City Utility Commission each agrees to preserve and maintain the reports, plans.

studies, analvses and related information and data in_its possession that describes and supports

the estimated costs of such maintenance, repairs and improvements set forth in Exhibit € and

ceting or undertaking thereof. Big Rivers and the City of Henderson and the City

with the bud

Utility Commission acknowledge that the costs of such maintenance, repairs, replacements and
improvements shall be payable by the City Utility Commission and Big Rivers, respectively, in

accordance with the Station Two Contracts.
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ARTICLE TARTICLE 7

ENVIRONMENTAL INDEMNITIES

Section 7.1  Indemnification by E.ON Station Two Parties. Notwithstanding any other
provision in this Station Two Termination and Release, following the Closing, the E.ON Station
Two Parties shall indemnify and hold harmless the City of Henderson and the City Utility
Commission from and against any claims, demands, losses, damages, liabilities, costs, expenses

and penalties arising from any Disclosed Environmental Conditions and any. Environmental

"t

Releases, environmental conditions—er——other, emissions, discharges, materak

conditionsmaterials, o1 other matters. or failure to obtain permits or licenses that are not so

s of the Closing (includings

identified for the City of Hen  or the City 1 Uulsty_fpm:

auditreportreferred-to-thersin-or any failure of Station Two or the Joint Use Facilities to comply

with the New Source Review Provisions of the Clean Air Act as a result of changes in the

method of operating, maintaining, repairing or replacing Station Two or the Joint Use Facilities)
that relatesrelate to Station Two or the Joint Use Facilities that were caused by or due to or
otherwise occurred during the operation of Station Two and the Joint Use Facilities by the E.ON

Station Two Parties or any of them (collectively, the “Station Two Environmental Claims ™).

Section 7.2  Indemnification by Big Rivers. Notwithstanding any other provision in

this Station Two Termination and Release, following the Closing, Big Rivers shall indemnify
and hold harmless the City of Henderson and the City Utility Commission from and against any
Station Two Environmental Claims, but only to the extent that the E.ON Station Two Parties fail

to comply with Section 7.1.
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ASSIGNMENT OF CONTRACTS

Section 8.1  CensenttoApproval of Assignment. The City Utility Commission shall be

any other instrument relating to Station Two or the Joint Use Facilities thatwhich shall be

assigned by anyan E.ON Station Two Party to Big Rivers pursuant to Section 3.2 {d) and Article

3 _of the Transaction Termipation Agrcement (collectively, the “Assigned Station Two

Contracts”)-and-sueh.__Such assignment of Assigned Station Two Contracts shall be subject to

the reasonable aceeptance-and-approval efthereof by the City Utility Commission.

INVENTORY AND PERSONAIL PROPERTY

Section 9.1 Approval of inventory. The Ciry Utility Commission shall be entitled to

quest_any_inventories of spare parts. materials, reacents and other supplies

e and fixation and hydrated lime) relating to Station Two or the

Joint Use Facilities which shall be conveved bv an E.ON Stapion. Two Party o Bieg Rivers

ton Agreement (collectively

nursuant 1o Section 3.2 (b)Y apd Arti
22 L A 0) a0d ALl

C38 TL2 TN MY, T AR

mclude any_values

expenses relating _to Station Twa or the Joint Use Facilities under_the Station. Two Contracts,

Such convevance of the Station Two Inventory and any values to be paid therefor shall he

subject to the reasonable approval of the City Utility Commission.

HES]
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Section 9.2 Approval of Personal Property. The Ciry_Utility Commission._shall_be

entit ,c,_ihl_(‘)mi_l,,‘,__n o tangible personal property relating to Station Two or the

Joint Use Facilities (other than Station Two Inventory) which shall be conveved bv an E.ON

Station Two Party to Bie Rivers pursuant 1o Section 3.2 (e} and Auticle 4 of the Trapsaction

Termination Apreement (collectively the “‘Station Two Personal Pioperty™. . Pavments. for any

such personal property by Big Rlvuq shall not include anv values thereof previously reimbursed

_and mainfenance costs or_other expenses relating to Station Two or the Joint Use

der the Station Two Contracts,  Such convevance of Station Two Personal Property

and the values. to be paid therefore shall be subject to the reasonable approval of the Ciry Utlity

ARTICLE 10

INTELLECTUAL PROPERTY

Section 10.1  Approval of License Agreements, The Citv Utility Commission shall be

entitled to review upon its request anv intellectual property license agreements relating to Station

Two or the Joint Use Facilities which shall be assioned or sublicensed by an E.ON Station Two

Partv_to Bie Rivers pursuant to Section 3.2 () and Article 6 of the Transaction Termination

Agreement (collectively the “Station Two Intellectual Property”™).  Such assignment or

sublicensing of the Station Two Intellectual Property shall be subiect 1o the reasonable approval

of the Cityv Unlity Commussion.,

ARUICLE]]L

PERMITS
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Section 11.1  Approval of Permits.  The Citv Utility Commission shall be entitled to

review upon its request any permit or license issued o1 allocated by any Governmenial Entity to

Tevmination Agreement (collectively, the “Station Two Permits™). Such assignment_of Station
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SO2 ALLOWANCES AND NOx ALLOWANCES

Section 12,1 Seetien~S-4—Allowances taderunder Station Two Contracts. FheBig

Rivers and the E.ON Station Two Parties agree with the Citv of Hendersan and the City Uility

Commission that, following the date hereof (a) the City of Henderson and the City Utility

Station Two NOx allowances

Commission shall receive the Station Two $825()2 allowances and

to which theythe City of Henderson and the City Utility Commission are entitled as provided for

in the Station Two Contracts—s, and (b) in the case of any such allowances accruing or arising

with respect to periods prior to the Closing hereof which are to be allocated in accordance with
the Station Two Contracts subsequent to the Closing, the City of Henderson and the City Utility
Commission shall receive such allowances to which they shall be entitled upon allocation thereof

following the Clesingdate hereof in accordance with the Station Two Contracts.

ARIICLE ]

ARFICEELD

He X

TAX MATTERS

Section 13.1  Seetion—10-I-AppertionmentPayment_of Sales and Use Taxes. WKEC

Assigned Station Two Contracts, real-prepesty-permitsStation Two Permils, SO2 allowances and

NOx allowances relating to Station Two and the Joint Use Facilities_and any other nroperty

relating to Station Two and the Joint Use Facilities pursuant to Article 3 of the Transaction

Termination Acreement. and WKEC shall indemnify and hold harmless the Gilv of Henderson

=
A
i3
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and the City Utility Commission from and againsi any claims, demands, losses, liabilities, costs,

with respect to such Taxes.

exnenses and nenalties w

Section 13,2 Sectien1+0-2-Apportionment of Property Taxes. Taxes assessed, levied or

exacted on the Station Two Site, the Joint Use Facilities, any personal property or the real
property relating to Station Two or the Joint Use Facilities accruing for the Closing Year shall be
apportioned between the portion of the Closing Year prior to and including the Unwind Closing

Date and the portion of the Closing Year after the Unwind Closing Date, based on the number of

days in each such period. Ator prior to the Unwind Closing Date WKEC shall pay (o Big Rivers
which is the number of days in the portion of the Closing Year up to an including the Unwind
Closing Date and the denominator of which is 365. ThePayment of the remainder of such

property Taxes for the Closing Year shall be payable-bythe responsibility of Big Rivers. The

apportionment provided by this Section +8:213.2 of property taxes shall be effected regareless-of

whennotwithstanding that such property Taxes are invoiced or padpavable afler the Closing

Unwind Date. Big Rivers shall be-selely responsible for the paviment of all such property Taxes

o - o oy 3 . S 1
= = S & s - A

WIEC-untilsatisfied-or-diseharged—in-futkfor the Closing Year, including such Taxes for the

nortion of the Closing Year following the Unwind Closing Date,

02023071 - 26 -




anv_amounts with respect to_accrued property Taxes pavable by WKEC as nrovided in Section

13.1

_and 13,2 shall not construe or be treated as operating or maintenance c¢

recoverable under Section 16.2 of the Station Two Operating Agreement.

Section 13,4 Seetion—16-2-Unemplovment and Worker’s Compensation Taxes. =M

and-WKEC shall be responsible for_the pavment of all unemployment Taxes and workers’

o_and

compensation premiums accruing for the period from—tuby—5,-1998—throush—theup

ncluding the Unwind Closing Date in 1espect of all employees hired by any of the E.ON Station

Two Parties for Station Two or the Joint Use Facilities regardless of when such Taxes and

premiums are invoiced or paid. Big Rivers shall be responsible for the pavment of all

unemployment Taxes and worker’s compensation premiums for the period from and afier the
Joint Use Facilities, regardless of when such Taxes and premiums are imvoiced or paid,__Any

such taxes or premiums accruing for the period prior to and including the Unwind Closing Date,

to the extent not paid by WKEC at or prior to the Closing, shall continue to he the obligation of

WKEC following the Closing. which obligation(s) shall survive the Closing and shall continue ic

oS T A AT AT AN LTS LA AL A RS LS S LT PN AR T

be binding on WKEC until satisfied or dischatged in full.

a2 CLEY a‘:l el e s R e e e

Section 11,5 Seetop—10-4-Review of Requests for Tax Rulings. Each of LEM and

WKEC, on the one hand, and Big Rivers, on the other hand (each a “Filing Party™) shall permit
the other of those Party or Parties (the “Non-Filing Parties”) and the City Utility Commission to

review and comment upon any ruling requests to be filed by the Filing Party for local, state or

federal tax rulings in connection with the tansactons—eontemplated—by—this—Station—Fwe
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Termination-and Release ] axes referred o in Section 13,1 and 13.2 and the Taxes and premiums

Party shall not have received the Non-Filing Party’s or the City Utility Commission’s
comment(s) with respect to such requests within ten (10) business days after the delivery of the
same by the Filing Party or the City Utility Commission to the Non-Filing Party, the Filing party
may proceed in its discretion 1o file such requests with the relevant Governmental Entities

without further delay.
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ARTICLE J4ARTICEEH

E.ON GUARANTY

ection 14,1  Seetion-t4--E.ON Guarantee. (a) E.ON hereby guarantees to the City of

- HEY

Henderson and the City Utility Commission (the “Guaranteed Parties”) that each of the E.ON
Station Two Parties will perform all of their respective present and future payment and
performance obligations arising under this Station Two Termination and Release (the
“Guaranteed Obligations™). E.ON agrees that if any of the E.ON Station Two Parties shall fail to
perform any of its Guaranteed Obligations, E.ON shall immediately perform such obligations.
This is an irrevocable and continuing guarantee and this Section +-+]4.1 shall remain in full

force and effect and be binding upon E.ON and its successors until all of the Guaranteed

Obligations have been satisfied in full.

ection 14.2 Seetien—-+-2-Waivers. E.ON expressly waives the acceptance of this

guarantee by the Guaranteed Parties, protest, notice of protest and notice of dishonor or
nonpayment of any instrument evidencing debt of any of the E.ON Station Two Parties, any right
to require the pursuit of any remedies against any of the E.ON Station Two Parties, including
commencement of suit, before enforcing this guarantee, any right to have any security or the
right of set-off applied before enforcing this guarantee, and all diligence in collection and
enforcement and failure or delay by the Guaranteed Parties in protection or exercise of their

respective rights against any of the E.ON Station Two Parties.

Before enforcing this Guarantee against E.ON, the Guaranteed Parties shall give

E.ON written notice of default by any ef-such E.ON Station Two Parties-defaudtParty under this

Station Two Termination and Release, and shall initiate the giving of such notice to E.ON at the

23670 -9 -




same time and in the same manner as notice is provided to the applicable E.ON Station Two

Party.

E.ON hereby waives and agrees not to assert or to take advantage of any defense
based upon: (1) any incapacity, lack of authority, death or disability of E.ON or any other person
or entity (other than the Guaranteed Parties); (i1) any lack of notice to which E.ON might be
entitled (other than such notices as E.ON is entitled to receive under or by virtue of this Section
+=214.2); (iil) the inaccuracy of any representation by any of the E.ON Station Two Parties
contained in this Station Two Termination and Release; (iv) any assertion or claim that the
automatic stay provided by 11 U.S.C. §362 (arising upon the voluntary or involuntary
bankruptcy proceeding of any of the E.ON Station Two Parties), or any other stay relating to the
Guaranteed Obligations provided under any other debtor relief law. (whether statutory, common
law, case law or otherwise) of any jurisdiction whatsoever, now or hereafter in effect, which may
be or become applicable, which operates to stay, interdict, condition, reduce or inhibit the ability
of the Guaranteed Parties to enforce any rights, whether now existing or hereafter acquired,

which the Guaranteed Parties may have against E.ON; or (v) any action, occurrence, event or

matter consented to by E.ON under this Article ++]4 or otherwise.

PERSONNEL

Section 15.1 Seetien—2-+Personnel Matters. Big Rivers and_ the E.ON Station Two

Parties hereby agreesaoree with the City Utility Commission that #gach of them will perform and

carry out such obligations and responsibilities relating to personnel matters with respect to

Station Two and the Joint Use Facilities in the manner and as and to the extent provided in

{ -

T

|
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Section 14.4 of the Transaction Termination Agreement, Big Rivers agrees to furnish the City

to the operation and maintenance of Station Two and the Joint Use Facilities promptly_upon

notification of WKEC nursuant to Section 144 of the Transaction Tenmi

intent to offer such employment, _Each list shall provide the identification. classification and job

description for each of such emplovees.

REPORTS

Section 16,1 Seetien-13-1--Delivery of Materials and Documents. Not later than a date
that is 30 days prior to the Closing, the E.ON Station Two Parties and Big Rivers, respectively,
shall furnish the City Utility Commission with copies of all work plans, capital budgets,
engineering and other assessments with respect to the condition and operational viability of
Station Two and the Joint Use Facilities, together with the environmental audits and all other
environmental reports, statements, violations, orders or other proceedings or events applicable to
Station Two or the Joint Use Facilities, including the environmental audit report provided for in
Article 15 of th.e Transaction Termination Agreement (collectively, the “Station Two
Documents™), which have been prepared and received on or prior to the aforesaid date:,

Thereafier and prior to the Closing, the E.ON Station Two Parties and BTQRI\’U‘% shall furnish

the City Utility Commission with copies of all Station Two Documents upon their preparation

and receipt.

L]
—
e
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REIMBURSEMENT OF COSTS AND EXPENSES

Section 17.1  Seetion—14+1-Payment by E.ON. E.ON shall reimburse the City of

Henderson and the City Utility Commission, respectively, for all their costs and expenses
relating to the Unwind, including, without limitation, all general and administration costs
allocable to the Unwind, and all legal fees and disbursements, accounting charges, and fees of
consulting engineers and other experts, all to the extent inéﬁrred in connection with the Unwind.
Such payment shall be made on or prior to the Closing in accordance with Section +7H20.1(1)
upon invoices therefor submitted by the City of Henderson and the City Utility Commission,

respectively .

ARTICLE IS

RECONCILIATIONS; TRUE-UPS: DISTRIBUTIONS: FUNDING

Lo
St
'
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Section 18,1 Reconciliation Between Bio Rivers and LEM/WKEC,  Big Rivers, LEM

eec_with _each other that, notwithstanding anv_provisions _of this Station Two

Jermination_and Release, the Transaction Termination Ageement or the Termipation and

provisions of Subsection 10.1(a) of the Station Two Agreement (solely 1o the extent they relate

.

to_the “date of termination o1 expiration. of the Term” and to the period of operation of Station

Two during the Term (used as defined in the Station Two Agreement)), ¢

Subsections 10.1(c) and 10 1(&) of the Station Two Agreement. shall each survive the Closing,

and shall continue to be binding on.and to imure to the benefit of Bie Rivers, LEM and WKEC

(1) the_provisions of the concluding sentence of Subsection 10.1(c)

shall not_so survive the execution and delivery hereof, and shall as of such

execution and delivery immediately bec

(i)  all references in_any of the above-described provisions of Section

10.1 to the “date of termination or expiration of the Term.” to the “date of

expiration_or termination_of this Agreement,” to_the “lermination or expiration

date.” 1o the “expiration or ternmination of the Term.” or to the “date of that

hhl

expiration_or_termination.” shall be deemed to be ieferences to the Plnwind

Tor purposes of the

B b

(it by wayv of clarification_and not of limitation

onciliation to be undertaken following the date hereof by Big Rivers, LEN

e Tt S o e T S e o i o G e R

v and
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WKEC pursuant to Section 10.1 of the Station Two Agreement. the operating and

maintenances costs actually paid or accrued by WKEC in the Partial Year (used in

this Section_18.1 as defined in the Station Two_Agreement) shall be deemed to

include, without limitation. all general and administrative expenses for_the Partial

Year permitted, immediately prior o the Closing. to be charged by Station Two

Subsidiary_to Station Two _pursuant to Section 4.3 of the G&A Allocation

Station Two Termination and Release as Schedule 3.1 and incorporated herein by reference is a

rue. correct and complete copy of those provisions (or portions thereol) of Section 10.1 of the

and WKEC in_determining, as soon as practicable following the Closing, the actual and
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estimated charges and costs paid, pavable or accrued for the Partial Yeas of operation of Station

Two ending on_the Unwind Closing Date, as contemplated in Section 10,1 of the Station Iwo

WL TR T AL NS it Lo e b

Section 18.2  Reconciliation Between City Utility Commigsion and WKEC/LEM

(a) In_connection with the Closing transactions, the reconciliation of cuirent

‘ontract shall take place and consist

(i} if the Unwind Closing_Date_shall be prior_lo the payment by

WKEC and LEM of Station Two_ capacity charges. for the then current Monthly

Billing Period as required under Section 9.)_of the Power Sales Contract, WKEC

s _an_amount

and LEM agree to pav to the City Utlity Commission at the Closir

equal to the total amount of Station Two capacity charges pavable for the then

nt_to Section 9.1 of the Power Sales

Contract multiplied by a fraction, the numeraton of which is the number of days of

such Monthly Billing Period up to_and including the Unwind Closing Date_and

the denominator of which is the {otal number of davs in such Monthly Billing

(i if the Unwind Closing Date shall be subsequent 1o the pavment by

WKEC and LEM of the Station Two capacity _charges for the then cuirent

Monthly Billing Period as required by Section 9.1 of the Power Sales Contract,

the City Utility Commission agrees to refund to WKEC or LEM at the Closing an

amount_equal to such Station Two capacity charges paid by WKEC and LEM

o
i 4
1
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multiplied by a fraction, the numerator of which is the mumber of davs of the then

current Monthly Billine Period occurring after the Unwin

nd Closing Date and the

denominator of which is the total number of davs in such Monthiy Billing Period,

(h)  In_comnection with the Closine transactions, the veconciliation of current

70202307 1

{i} if the Unwind Closing Date shall be prior to the pavment by the

erating and maintenance costs and

agrees to pav to WKEC and LEM at the Closing an amount equal to the fotal

amount of Station Two operating and maintenance costs and expenses.

s.payable by

the City

1o Section 16.2 of the Stat

Commission of the Station Two operating and mainienance costs

16,2 of the Station Two Operating Agreement, WKEC and LEM shall refund to

{o

the Citv Utility Comnussion at the Closing an amount equal to such Station Tw

-
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operating._and._mainienance_costs and _expenses paid_ by the Cirv  Utility

davs of the then current Monthlv Billing Period occuriing after the Unwind

.of which is the total munber of davs in such

(¢}  Inmaking pavments under this Section 18.2 each Party shall have the right

to 1t under this Section 18.2,




Section 18,3  Initial Monthly Payments by Big Rivers and City Utility Commigsion,

fa}  Notwithstanding anvthing in Section 9.1 of the Power Sales Coniract o

the_contrary. as pavment of Station Two_ capacity charges for Station Two Capacity for

the Monthly Billing Period that includes the Unwind Closing Date, Big Rivers shall pay

al_amount of

Station Two capacity charges pavable to the City Utitity Commission for the then cuirent

Monthly Billing Period pursuant to Section 9.1 of the Power Sales Contract muliiplied by

on,_the numerator of which is _the number of days of the then current Monthly

a_fract

Billine Period occurring after the Unwind Closing Date and the denominator of which is

the total number of davs in such Monthiv Billing Period,

(b)y  Notwithstanding anvthing in Section 16.2 of the Station Two Operating

Agreement to the conirary. as pavment of Station Two operating and mair

riod that includes the Unwind Closing Date. the

Citv Utility Commission shall pay_to Big Rivers at the Closing an_amount equal o the

total amount of Station Two operating and maintenance costs and expenses payable to

Big Rivers for_the then curent Monthly Billing Period pursuant to Section 16.2 of the

davs of such Monthly Billing Period occurring afier the Unwind Closing Date and the

denominator of which is the total number of davs in such Monthly Billing Perjod,

Section 184  True-Ups as Between Henderson and WREC/LEM,

{a)  Notwithstanding anvthing in_Section 9.4 of the Power Sales Contract fo

the contrary. (1) WKEC and LEM aeree with the Ciry Utility Commission and the City of

-
70202307 1 . aiee 1),
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Henderson that the Power Sales True-Un between them with respect to_Station Jwo

capacity_charges for the Contract Year in_which the Closing_occurs shall be completed

thereof calculated and the paviments due in connection therewith determined n_the

manner and in accordance with the methodology provided in Section 9.4 of the Power

Sales Contract. but such Power Sales True-Up shall be applicable only to those Monthly

Billing_Periods (including_with_respect to the Monthly Billing Period in_which the

y the portion thereof up to and including the Unwind Cloging Date) of

such_ Contfact Year occwring on and puor to the Unwind Closing Date: and (11) if the

subsection (¢) of this Section 18.4 pertaining to such Powes

. such Parties aeree to adiust pavments under such Power Sales True-Up so that

with such audil of accounts,

the same shall be consisten

(b)  Notwithstanding anvthing in Section 16.6 of the Station Two Operating

Agreement to the contrary. (i} the City Uulity Commission agrees with WKEC, that the

Operating True-Up between them with respeet (o Station Two operating and maintenance
costs and expenses for the Contract Year in which the Closing occurs shall be compieted

within 120 davs following the Unwind Closing Date and shall he conducted. the amounts
thereof calculated and pavments due in connection theiewith determined in the manner

and_in_accordance with_the methodology movided m Section 16.6 of the Station Two

Onerating._Agreement. but such Operating True-Un shall be apphicable only to those

Monthly Billine Periods {includine with respect to the Monthiv Billing Penod in which

the Closing_occurs, only_the portion thereof up to and including the Unwind Closing

Lad
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Date) of such Contract Year occwrring on_and prior o the Unwind Closing Date; and (ii)

if the audit of accounts pursuant to subsection (¢} of this Section 18.4 pertaining to such

same shall be consistent with such audit of accounts,

{c) For the purposes of the Power Sales True-Up pu pursuant to, ) Section_18.4 (a)

ial accounts of Station Two for that portion of the Contract Year in

which the Closing occurs that includes all of the Monthly Billing Periods (including, with

respect to the Monthlv Billing Period in which the Closing ocewrs, only the portion

thereof up to and inciuding the Unwind Closing Date) of such Contract Year occurring on

Tosing Date,_Such audit shalt be conducted by an independent

certified public accountant or firm of certified public accountants of recognized standing

Hid

selected by the Citv Utility Commission and shall be completed as soon as practicable

followine the Unwind Closing Date. The cost of such audit shall be paid by WKEC and

each of the Parties shall be entitled to

(a)  Notwithstanding anything in Section 9.4 of the Power Sales Contracl {o

Henderson that the Power Sales True-Up between them with respect to Station Two

capacitvy charees for the Congract Year i which the Closing occurs shall be conducted
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9.4 of the Power Sales Contract, but such Power Sales True-Up shall be applicable o

io those Monthlv Billing Periods {including, with respect to the Monthly Billing Period in

which the Closing occurs, onlv the portion thereof occuning afler the Unwind Closing

Date) of such Contract Year occurring after the Unwind Closing Date,

() Notwithstanding_anything in Section 16.6 of the Station Two Operating

the_amounts thereof calculated and pavment due in_counection therewith shall be

determined. in the manner_and in_accordance with the methodology provided in_Section

16.6 of the Station Two Operating Agreement, _but _such Operating_True-Up shall he

applicable only {0 thos mthly Billing Peripds (ingluding with respect to the Monthly

ing Period in_which the Closing occurs, only the portion {

Section 18.6  Distributions and Funding,

(a) At the Closing. amounts in the Station Two Repiacement Q & M Funds

Twa Replacement O & M Fund held under the Station Two Agreement, Logether

with accrued but unpaid interest thereon, shall be remitted to WKEC as provided

N I i A N R N

under Section 10.3 (1)i4) of the Station Two Agreement,
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(ii)  the amount then remaining on deposit in_the Henderson Station

with accrued but unpaid interest thereon, shall be remitted to the City Utility

Commission.

{b)  Atthe Closing, the City Utility Commission shall release and pay over 1o

WEEC and LEM amounts. if anv. then held by the City Utility Commission that were

paid_to it bv WKEC or LEM pursuant fo Section 10.3 (e}2) of the Station Two

1ents with respect to Station Two. In

be_contempg

Section 18.7  Acceptance of Annual Budget, The Citv Utility Commission and the City

Closing Date shall constitute and be treated as the Annual Budget for the puiposes of this Article

18 and for_the purposes of the Station Two Confracts, unless and until thereafter amended in

accordance with the nrovisions of the Station Two Contracts,

ARTICLE 19ARTICEEL6

REPRESENTATIONS AND WARRANTIES

Section 19.1  Sestien—+-6-1-Representations and Warranties of the E.ON Station Two

e S e ]

Parties. Each of the E.ON Station Two Parties hereby severally represents and warrants to Big

Rivers—the City of Henderson and the City Utility Commission (but_not to Big Rivers. it being

F0202307,3 42 .




understood and agreed that anv representations and warranties of the E.ON Station Two Parlies

to o1 for the benefit of Big Rivers are set forth solelv in the Transaction Termination Agre

or_in another Definitive Document (used as defined in the Transaction [ermination Agieement)

e B A T e M e s e oL R o 8 haschia 5. m et

that_on the Effective Date and as of the Closing Date—thatUnwind Date. except as otherwise

specified:

(a)  Organization and Existence. Each of the E.ON Station Two Parties is duly

organized, validly existing and in good standing under the laws of the jurisdiction of its
organization; and WKEC is duly qualified to transact business as a foreign corporation in
any jurisdiction where the nature of its business and its activities require it to be so
qualified. LEM is qualified to transact business as a foreign corporation in (i) any
jurisdiction where the nature of its business and ifs activities require it to be so gualified;

and (ii)_in the Commonwealth of Kentucky. Each of the E.ON Station Two Parties has

the requisite power and authority to conduct its business as presently conducted, to own
or hold under lease its properties, and to enter into and perform its obligations under this
Station Two Termination and Release in accordance with its terms. Station Two
Subsidiary and WKE have effectively merged with and into WKEC in accordance with
the general corporate law of Kentucky, and all rights, obligations and liabilities of Station
Two Subsidiary and WKE as of the time of that merger have become rights, obligations

and liabilities of WKEC.

(b)  Esxecution, Delivery and Binding Effect. This Station Two Termination

and Release has been duly authorized, executed and delivered by each E.ON Station Two

Party and, assuming the due authorization, execution and delivery hereof by Big Rivers,
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the City of Henderson and the City Utility Commission, constitutes a legal, valid and
binding obligation of each E.ON Station Two Party, enforceable against each such E.ON
Station Two Party in accordance with its terms, except as enforceability may be limited
by bankruptcy, insolvency, reorganization, arrangement, moratorium or other laws

relating to or affecting the rights of creditors generally and by general principles of

equity.

(¢  No_Violation. The execution and delivery of this Station Two
Termination and Release by each E.ON Station Two Party, the consummation by each
E.ON Station Two Party of the transactions contemplated hereby, and the compliance by
each E.ON Station Two Party with the terms and provisions hereof, do not and will not
(i) contravene any Applicable Laws or its organizational documents or by-laws, or (ii)
contravene the provisions of, or constitute a default (or an event which, with notice or the
passage of time, or both, would constitute a default) by it under, any indenture, mortgage
or other material contract, agreement or instrument to which any E.ON Station Two Party
is a party or by which any E.ON Station Two Party, or its property, is bound, or result in

the creation of any HenLien on the property of -any E.ON Station Two Party.

(d)  No Required Consents or Approvals. AHAs of the ¢logsing, all consents,
approvals, resolutions, authorizations, actions or orders, including those which must be
obtained from any Governmental Entities-erreculatory-bodteskntity, required for the

authorization, execution and delivery of, and for the consummation of the transactions

contemplated by, this Station Two Termination and Release by any E.ON Station Two

Party shall have been obtained--execept-the-consent-of-the-kPSEC.
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(e)  Absence of Litigation. There is no pending or, to the knowledge of any

E.ON Station Two Party, threatened action. suit o1 proceeding against any E.ON Station

Two Party by any other person or entity (other than BigRiversthe City of Henderson or

the City Utility Commission) before any Governmental Entity which: (i) questions the

validity of this Station Two Termination and Release or the ability of any E.ON Station
Two Party to perform its obligations hereunder; o1 (ii) if determined adversely to any
E.ON Station Two Party, would materially adversely affect the ability of such E.ON
Station Two Party to perform its obligations under this Station Two Termination and
Release or would materially adversely affect Station Two, the Joint Use Facilities, the

Station Two Site; or any interest thereinthereon or part thereof.

) Liens. Station Two, the Station Two Site, the inventory—and-personal

property—relating—to-Statien—Two-erStation Two Inventory. the Station Two, Personal

Propertv, the Station Two Intellectual Praperty. the Station Two Permits, the Joint Use
Facilities, the Station Two Contracts and the Assigned Station Two Contracts relating-te
Station—Twe-or-the-Joint Use-Factlities-are free of any liens created by, through or on

behalf of; any E.ON Station Two Party.

(g) Agsigned Station Two Contracis. Ne—EON-Station—Twe--Party—has
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GentractThe  Assioned Station Two Coniracts include each and. everv confract,

agreement, lease, sublease, license, sublicense and ol ozhe; Jnstrument (other than Station

B AL

Two Terminated Agreements, Released Station Two Contiacts, Station Two Intellectual

Property and Station Two Permits) relating to Station Two, the Station Two Site or the

instrument, the exclusion of which shall be apnroved by the Ciry Utility Commission,

(h)  Assi i oment

lease-or-sublease-freeand-clear-of-any-trens-Sation Two lnventory.  The Station Two

Inventorv_includes an_inventory of all the spare parts. materials. reagents and other

supplies (other than coal, petroleum coke. and fixation and hvdrated lime) relating to

Station Two. the Station Two Site or the Joint Use Facilities in_ihe possession of or

otherwise held for anv E.ON Station Two _Party as to which any E.ON Station Two Party

has any right. interesi or ohligation in force and effect on the Effective Date or which was

acauired by or for anv E.ON Station Two Party afier the Effective Date and on o prior lo
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the Unwind Closing Date. excepl any such inventory, the exclusion of which shall be

ST T B S e e S R

r_than Station Two Inventory)

Station_Two, the Station Two Site or the Joint Use Facilities

_in_the possession _of or

has anv rieht, interest or obligation in force and effect on the Effective Date or which was

[

(1) Station Two Intellectual Property, The Station Two Intelicctual Property

n_of which shall be

approved by the City Utihity Commission,

(kY  Station Two Permits, The Station Two Permits. inciude each and every

permit_or license issued or allocated bv any Governmental Entity to or in.respect of

Station Two or the Joint Use Facilities under which any E.ON_Station Two Party js

eranted righis or exemptions that are in existence on the Effective Date or which was
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issued or allocated to anv E ON Station Two Party afier the Effective Date and on or

prior_to the Unwind Closing Date, exce

ot_such permiit or Heense, the exclusion of which

shall be approved by the Citv Utility Comimission.

b} ti—Zoning and Condemnation. FheNo E.ON Station Two Pasties
haveParty has received seany written notice of any pending or threatened proceeding to
modify the zoning classification of, or to condemn or take by power of eminent domain,
all or any part of Station Two, the Joint Use Facilities or the Station Two Site, which, if
decided adversely, would be reasonably likely to result in a material adverse effect with

respect thereto.

{m} &rInfringcement. The E.ON Station Two Parties have not infringed or

violated any patent, copyright, license or other similar legal right of any vendor under any

Assigned Station Two Contract or Station Two Intellectual Property.

E.ON Station Two Parties

Schedule 4.1 contains a listing of all material permits required as of the Closing for the
operation, maintenance, repair and upkeep of Station Two and the Joint Use Facilities,
(Bii) each of those permits is in full force and effect and is held by or in the name of the
City of Henderson or the City Utility Commission, or constitute Station Two Permits, and
(€iii) there are no above ground or underground storage tanks at Station Two, or on or
under the Station Two Site, in each case other than underground storage tanks that were
at Station Two, or on or under the Station Two Site on July 15, 1998, or that were

installed in connection with the construction and installation at Station Two of the
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selective catalytic reduction system at Station Two. As of the Closing, except to the

extent constituting, attributable to, resulting from or arising out of Environmental

Releases, conditions, events, circumstances, actions, omissions, proceedings, operations,

violations, failures fo comply and other matters existing or occurring as of or prior to July

15, 1998 which, to the knowledge of the E.ON Station Two Parties, have not been

materially aggravated and have not materially expanded following July 15, 1998:

202507, )

(i) to the knowledge of the E.ON Station Two Parties, Station Two
and the Joint Use Facilities are in compliance with the terms of each permit
relating to the operation or maintenance of Station Two or the Joint Use Facilities,
except for such noncompliance the continuation or correction of which does not
and will not materially interfere with the operation of Station Two or the Joint
Use Facilities and which does not and will not result in the imposition of any
material civil or criminal fines 0?‘ penalties against Big Rivers—er, any E.ON

Station Two Party, the City of Henderson or the City Utility Commission;

il il e s s T e T S

(i)  to the knowledge of the E.ON Station Two Parties, the E.ON
Station Two Parties’ operation of Station Two and the Joint Use Facilities and use
of Station Two, the Station Two Site and the Joint Use Facilities are in material
compliance with all Applicable Laws, except for such noncompliance the
continuation or correction of which dﬁes not and will not materially interfere with
the operation of Station Two or the Joint Use Facilities and which does not and

will not result in the imposition of any material civil or criminal fines or penalties
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on Big Rivers-er, any E.ON Station Two Party, the Citv of Henderson or the City

Utility Comimission;

(iif) no E.ON Station T'wo Party has received any notice of material
violation or notice of material noncompliance with Applicable Laws with respact
to Station Two, the Station Two Site or the Joint Use Facilities, or the operation
or condition thereof, other than violations or noncompliances which have been
remedied or cured in compliance with Applicable Laws and with respect to which
there are no continuing obligations or conditions imposed upon any E.ON Station

Two Party-er, Big Rivers, the City of Henderson or the City Utility Commission;

(iv)  to the knowledge of the E.ON Station Two Parties, (A) there is no
pending agency investigation, administrative or judicial proceeding or action or
any outstanding claim, demand, order, administrative or legal proceeding or
settlement or consent decree or order under or relating to any Environmental Law
and relating to or involving Station Two or Joint Use Facilities, and (B) there is
not now, nor has there been, any pattern of violations that would lead to any of the

foregoing; and

(v} to the knowledge of the E.ON Station Two Parties, no
Environmental Release has occurred at, on, under or from Station Two, including
the Station Two Site, or any other properties, other than (x) such Environmental
Releases as would not reasonably be expected fo result in a material Lability for

any remediation under Environmental Laws, and (z) such Environmental Releases




which have been cured, remediated, removed and disposed of in compliance with

Applicable Laws.

{0)  ¢-No Material Dispute. To the knowledge of the E.ON Station Two

Henderson or the City Utility Commission_or (ii) Big Rivers, other than such disputes or

proceedings as shall be released and discharged as of the Closing:

{p}  f-Termination of Non-Disturbance Agreement. As of the Closing, the

Non-Disturbance Agreement, together with each and every agreement or instrument
assigning or transferring any sightsright, title, interestsinlerest or ebhisatiensobligation of

any party thereunder, shall have been terminated, discharged, released and rendered null

and void and of no further force and effect by the parties thereto.

{q) toyTermination of Participation Agreement. As of the Closing, the

Participation Agreement, together with each and every agreement or instrument assigning
or transferring any sighisright, title, interesisinlerest or ebligationsoblivation of any party

thereunder, shall have been terminated, discharged, released and rendered null and void

and of no further force and effect by the parties thereto.

]
1
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n pr—Agreements, Instruments and Documentation Included. All

agreements, instruments and other documents by, under or pursuant fo which any real or
personal property, or any lien, encumbrance, ch;'«:trge, right or interest with respect to real
or personal property, whether tangible or intangible, relating to Station Two or the Joint
Use Facilities, 15 conveyed, transferred or assigned to any E.ON Station Two Party, or
any right or interest in or to any Station T'wo Confract or Assigned Station Two Contract
is transferred or assigned to or otherwise created in favor of any E.ON Station Two Party,
are set forth in or included under Schedule 2.1 hereto, the provisions of Section 4242 o1

Section 5.7, including the Exhibits referred to therein, or Schedule 3.1 hereto.

Section 19.2 Sestion-+6-2-Representations and Warranties of Big Rivers. Big Rivers

hereby represents and warrants to each of the EON-Statien-Twe-Partiesthe-City of Henderson

and the City Utility Commission that(but_not to the E.ON Station Two Parties, it _being

understoad and apreed that any representations and warranties of Big Rivers to or for the henefit
of the E.ON Station Two Parties are set forth solely in the Transaction Termination Agreement
or in_another Definitive Document (used as defined in the Transaction Termination Agreement)

{(a) Organization and Existence. Big Rivers is a rural electric cooperative duly
organized, validly existing, and in good standing under the laws of the Commonwealth of
Kentucky, and is duly licensed or qualified and in good standing in each jurisdiction
where the nature of its business and its activities requires it to be so qualified. Big Rivers

has the requisite cooperative power and authority to carry on its business as now

A,
[
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conducted, to own or hold under lease its property and to enter into and perform its

obligations under this Station Two Termination and Release.

(b}  Authonization. Execufion, ssd—Binding Effect.  This Station Two

Termination and Release has been duly authorized, executed and delivered by all
necessary cooperative action by Big Rivers and, assuming the due authorization,

execution and delivery of-this-StatienTwo-Terminationand-Releasebereof by each E.ON
Station Two Party, the City of Henderson and the City Utility Commission, constitutes
the legal, valid and binding obligation of Big Rivers, enforceable against Big Rivers in
accordance with its terms, except as enforceability may be limited by bankruptcy,

insolvency, reorganization, arrangement, moratorium or other laws relating to or

affecting the rights of creditors generally and by general principles of equity.

(c)  No Violation. The execution, delivery and performance by Big Rivers of
this Station Two Termination and Release, the consummation by Big Rivers of the
transactions contemplated hereby, and the compliance by Big Rivers with the terms and

provisions hereof, do not and will not (i) contravene any Applicable Law:Laws or Big

Rivers’ Articles of Incorporation or By-Laws, or (ii) contravene the provisions of. or
constitute a default (or an event which, with notice or the passage of time, or both, would
constitute a default) by Biz—Riversit under, any indenture, mortgage or other material
comntract, agreement or instrument to which Big Rivers is a party or by which Big Rivers,

property of Big Rivers.

LA
lu.s
1]
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(d) No Reauired Consents—AL! or Appravals, As of the Closing, all consents,

approvals, resolutions, authorizations, actions or orders, including;s those which must be

obtained from any severnmental—entites—or—resulatery—bediesGovernmental Entity,

required for the authorization, execution and delivery of, and for the consummation of the

transactions contemplated by, this Station Two Termination and Release by Big Rivers

shall have been obtained-priorte-the-date-hereot

() -Absence of Litigation. There is no pending or, to the knowledge of Big

Rivers, threatened action, suit, investigation or proceeding against Big Rivers by any
person {other-than-the-E-ON-Statten-Two-Parties)-before any Governmental Entity which
(i) questions the validity of this Station Two Termination and Release or the ability of
Big Rivers to perform its obligations under this Station Two Termination and Release or
(if) if determined adversely to it, would materially adversely affect Big Rivers’ ability to

perform its obligations under this Station Two Termination and Release.

{ey——Inventory-uand-Personal-Property—Pror-to-Closing;-al-nventory—and-personal
WWMWMWWMW@%

[§3] é41)-Termination of Non-Disturbance Agreement. As of the Closing, the
Non-Disturbance Agreement, together with each and every agreement or instrument

assigning or transferring any rishtsright, title, interestsinterest or ebligatienspbligation of
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any party thereunder, shall have been terminated, discharged, released and rendered null

and void and of no further force and effect by the parties thereto.

() € Termination of Participation Apreement. As of the Closing, the

Participation Agreement, together with each and every agreement or instrument assigning

thereunder, shall have been terminated, discharged, released and rendered null and void

and of no further force and effect by the parties thereto.

(h) Gy--Agreements, Instruments and Documentation Included. All
agreements, insttuments and other documents by, under or pursuant to which any real or
personal property, or any lien, encumbrance, charge, right or interest with respect to real
or personal property, whether tangible or intangible, relating to Station Two or the Joint
Use Facilities, is conveyed, transferred or assigned by Big Rivers to any E.ON Station
Two Party, or any right or interest in or to any Station Two Contract or Assigned Station
Two Contract is transferred or assigned by Big Rivers to or otherwise created by Big
Rivers in favor of any E.ON Station Two Party, are set forth in or included under

Schedule 2.1 hereto, the provisions of Section 4-24.2 or Section 5.7, including the

Exhibits referred o therein, or Schedule 3.1 hereto.

Section 19,3  Seetien-16:3-Representations and Warranties of the City of Henderson and
the City Utility Commission. The City of Henderson and the City Utility Commission hereby

severally represent and warrant to each of the E.ON Station Two Parties and Big Rivers that on

the Effective Date and as of the Closing Unwind Dale, excent as otherwise specified:
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(a) Organization and Existence. The City of Henderson is a municipal

corporation and city of the second class duly organized and existing under the laws of the
Commonwealth of Kentucky. The City Utility Commission is a public body politic and
corporate duly organized and existing under Kentucky Revised Statutes § 96.530 and
related statutes. The City of Henderson and the City Utility Commission each has all
requisite power and authority to carry on its business as now conducted, to own its
property and to enter into and perform its respective obligations under this Station Two

Termination and Release.

(b)  Authorization. Execution, Binding Effect. This Station Two Termination
and Release has been duly authorized, executed and delivered by the City of Henderson
and the City Utility Commission, and, assumimg the due authorization, execution and
delivery hereof by each E.ON Station Two Party and Big Rivers, constitutes the legal,
valid and binding obligation of the City of Henderson and the City Utility Commission,
enforceable against the City of Henderson and the City Utility Commission in accordance
with its terms, except as enforceability may be limited by bankruptcy, insolvency,
reorganization, arrangement, moratorium or other laws relating to or affecting the rights

of creditors generally and by general principles of equity.

(¢)  No Violation. The execution, delivery and performance by the City of
Henderson and the City Utility Commission of this Station Two Termination and
Release, the consummation by the City of Henderson and the City Utility Commission of

the transactions contemplated hereby, and the compliance by the City of Henderson and
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the City Utility Commission with the terms and provisions hereof, do not and will not

contravene any Applicable Law.

(d) No Required Consents. AdHAs of the Closing, all consents, approvals,

resolutions, authorizations, actions or orders, including, those which must be obtained

from any cevernmental-entities-or regulatory-bodies;Governmenial Entity required for the

authorization, execution and delivery of, and for the consummation of the transactions

contemplated by, this Station Two Termination and Release by the City of Henderson

and the City Utility Commission have been obtained-prier-te-the-execution-and-delivery
hereof.

CLOSING CONDITIONS

Section 20.1  Seetion3-++Closing Conditions. The obligation of the City of Henderson

and the City Utility Commission to consummate the transachontransactions uﬁder thethis Station
Two Termination and Release shall be subject to the performance by the EON Station Two
Parties and Big Rivers of and their compliance with their respective obligations, requirements
and conditions to be performed and complied with under the provisions of this Station Two
Termination and Release at and prior to the Closing Date, and to the following conditions under

this Section +7-42(.] to be performed, completed or complied with to the satisfaction of the City

Utility Commission:

(a)  Replacement Contracts. The City of Henderson, the City Utility
Commission and Big Rivers shall have entered into certain contracts replacing those
terminated in connection with the Unwind including, without limitation, the Station Two
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G&A Allocation Agreement, the -

=]

Amendment-No—-to-the-SystemsResepves-Asreementthe-Supplementary Agreement
on SO; Emission Allowances and the Designated Representative Appointment

Agreement.

(b)  Additional Agreements. The City Utility Commission, the City of
Henderson (as necessary) and Big Rivers shall have entered into agreements or
amendments of agreements that give effect to the matters set forth in the letter, dated

August 3, 2007, by the City Utility Commission to Big Rivers.

(e)  ¢-Alstom Claims. All outstanding settlement claims against Alstom

Power Inc. (~Adstem}-shall have been settled and funds with respect to the SERS(alion

Two selective catalviic reduction svstem shall have been allocated or, if not settled and

e e A S e S e T

funds allocated, an appropriate agreement with regard to the Alstom Power Inc issues

shall have been entered into by the Parties.
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(dy ¢5-Big Rivers Debt RatinesRating. The debt obligations of Big Rivers

secured by a first lien and security interest in assets of Big Rivers shall be rated at least

“BBB” by S&BStandard and Poor’s and “Baa2” by Moody’s Investor Service.

{e)  {=+E.ON Debt Rating. The corporate credit rating and long term issuer

rating of E.ON shall be at least the minimum “investment grade” rating, issued by

$&PStandard and Poor’s and Moody’s Investor Service.

() th)-Covenants. The E.ON Station Two Parties and Big Rivers shall have
complied with all their respective covenants and agreenients for the benefit of City of

Henderson and the City Utility Commission_under_the Station Iwo Agreement, the

Termination Agregment).

200307 1

(&) | &)»-Open Issues. The following open issues shall have been resolved and

any necessary payments made:

(i) ¢y—The appropriate charges by LEM to the City Utility
Commission for energy under Amendment No. I to the System Reserves

Agreement;

(i) ———+#——The City Utility Commmission’s liability for 30.45%

of the $200,000 deductible under the HStation Two, Unit 1 boiler insurance

policy;

E




(1ii)

———@#y—-The E.ON Station Two Parties’ obligation to pay
the City Utility Commission for Excess Henderson Energy from Station Two up

to the Unwind Closing Date;

(iv) ———F3—The turbine controls issue with respect to Unit 2 of

Station Two and the allocation of the related Siemen’s payment; and

(v) ) Provision—shall—have been—made by the E.ON
Station Two Parties for the funding of the cost of the repair of damage to the

Station Two Unit 1 boiler as a result of the January 29, 2007 heat excursion.

(Y  &rInventory. The inventories of coal and lime for Station Two shall have
been reconciled as between the City Utility Commission and the E.ON Station Two

Parties.

(1) gdcF-No Casualty. No casualty shall have occurred at Station Two or the

Joint Use Facilities from and after the exeentiorEffective Date of the Station Two

Termination and Release and prior to and including the Unwind Closing Date that has not

been repaired or otherwise corrected by the E.ON Station Two Parties.

[§)) 802 and NOx Allowances. All SO2 and NOx allowances to which

City of Henderson and the City Utility Commission are entitled under the Station Two

Contracts shall have been transferred to the City ef-Henderson—or-the-City-Utility

Commission or provision made under the Station Two Contracts for their transfer to-City

of-Hendersen-or the City Utility Commission.
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(k}  €m)-No Unresolved Disputes. There shall be no outstanding unresolved

on the one hand and City of Henderson or the City Utility Commission on the other hand,
other than any such disputes or proceedings as shall be discharged or released as of the

Unwind Closing Date.

[0 ¢ar-Payment of Certain Amounts. E.ON shall have reimbursed the City of

Henderson and the City Utility Commission, respectively, for all costs and expenses

{(m}) {e)rInability to Consummate Unwind. There shall not have been

any action taken by any Governmental Entity, or pursuant to Applicable Laws, that
would render any Party unable to consummate the Unwind, or that would make the

Unwind illegal, or that would otherwise prohibit the consummation of the Unwind.

(n}  ¢@rRepresentations and Warranties. All representations and warranties
of the E.ON Station Two Parties and Big Rivers, respectively, as set forth in Sections
+6-119.1 and +6:219.2 shall be true and correct in all material respects on and as of the

Effective Date and as of the Unwind Closing Date, except as otherwise specified in

Sections 19.1 and 19.2. respectively, and the City of Henderson and the City Utility

Commission shall have received certificates of an authorized officer of each of the E.ON

Station Two Parties and of Big Rivers to such effect.

(0)  ¢grGovemmmental Approvals. All  consents and  approvals of
Governmental Entities required for the consummation of the Unwind by each of the

E.ON Station Two Parties, Big Rivers and any member cooperative of Big Rivers, shall
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have been obtained and any required filings with or waivers from any Governmental

Entity shall have been made and received.

(n {-Fhe-Transaction Termination Agreement. The Transaction

Termination Agreement shall be in full force and effect and there shali not be any
additional amendment or supplement thereof which affects Station Tweo, the Joint Use
Facilities or the Station Two Site except as shall have been approved by the City Utility

Commission and the Closing thereunder shall take place on the LInwind Closing Date.

(q)  {s+Environmental Conditions. The City of Henderson and the City
Utility Commission, respectively, shall not, in their sole and absolute discretion, by
written notice delivered to the E.ON Station Two Parties and to Big Rivers: (A) at any
time more than 20 days prior to the scheduled Unwind Closing Date have refused to
consummate the Closing of the transactions contemplated by this Station Two
Termination and Release, on the basis of one or more facts or circumstances described in
the following sentence; or (B) at any time 20 days or less prior to the scheduled Unwind
Closing Date, have refused to consumma