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MOTION FOR REHEARING 

Windstream Kentucky East, LLC moves the Commission pursuant to KRS 278.400 for 

rehearing in part with respect to the Commission’s July 24, 2009 Orders granting in part and 

denying in part Windstream Kentucky East, LLC’s motion for confidential treatment. 

Windstream Kentucky East, L,L,C also moves for rehearing in part on the Commission’s Order 

granting in part and denying in part the motion for confidential treatment filed by the 

Complainants. In support thereof, Windstream states: 

B a clcgro u n d 

The Information For Which Rehearing is Sought. 

Windstream seeks reheariiig with respect to so much of the Commission’s July 24, 2009 

Orders as denied confidential treatment to the following information: 



Document 

Prefiled Rebuttal Testimony 
of Kerry Smith 

Windstream Kentucky East, 
LLC Responses to RLEC 
Supplemental Data Requests 
(May 19,2009) 

Windstream ICentucky East, 
LLC Responses to RLEC 
Supplemental Data Requests 
(May 19,2009) 

Windstream Kentucky East, 
LLC Responses to RLEC 
Suppleinental Data Requests 
(May 19,2009) 

Windstream ICentucky East, 
L,LC Responses to RLEC 
Supplemental Data Requests 
(May 19,2009) 

Windstream ICentucky East, 
LLC Responses to RLEC 
Supplemental Data Requests 
(May 19,2009) 

Windstream Kentucky East, 
LL,C Responses to RL,EC 
Supplemental Data Requests 
(May 19,2009) 

Reference 

Page 10, Lines 1-2 

Request No. 13 

Request No. 14 

Request No. 15 

Request No. 17 

Request No. 18 

Request No. 22 (statement 
regarding cost study exhibit) 

Basis for Denial of Motion 
for Confidential Treatment 

“Public knowledge of this 
information would not qualify 
as permitting an unfair 
coininercial advantage to 
competitors if disclosed. KRS 
61.878(~)(2).” 
“Public knowledge of this 
inforination would not qualify 
as permitting an unfair 
commercial advantage to 
competitors if disclosed. ICRS 
61.878(~)(2).” 
“Public knowledge of this 
information would not qualify 
as perinitting an unfair 
coininercial advantage to 
competitors if disclosed. KRS 
61.878(~)(2).” 
“Public lmowledge of this 
information would not qualify 
as permitting an unfair 
commercial advantage to 
competitors if disclosed. ICRS 
61.878(~)(2).” 
“Public knowledge of this 
information would not qualify 
as permitting an unfair 
comrnercial advantage to 
competitors if disclosed. KRS 
61.878(~)(2).” 
“Public luiowledge of this 
information would not qualify 
as permitting an unfair 
commercial advantage to 
competitors if disclosed. KRS 
61.878(~)(2).” 
“Public luiowledge of this 
information would not qualify 
as permitting an unfair 
coininercial advantage to 
competitors if disclosed. KRS 
61.878(~)(2).” 
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Document 

Windstream Kentucky East, 
LLC Responses to RLEC 
Supplemental Data Requests 
:May 19,2009) 

Windstream Kentucky East, 
LLC Responses to RLEC 
Supplemental Data Requests 
[May 19,2009) 

Windstream Kentucky East, 
L,L,C Responses to RLEC 
Supplemental Data Requests 
(May 19,2009) 

Windstream Kentucky East, 
LLC Responses to RLEC 
Supplemental Data Requests 
(May 19,2009) 

Windstream ICentuclty East, 
LLC Responses to RLEC 
Supplemental Data Requests 
(May 19,2009) 

Windstream Kentucky East, 
LLC Responses to RLEC 
Supplemental Data Requests 
(May 19,2009) 

Windstream ICentuclty East, 
LLC Responses to RLEC 
Supplemental Data Requests 
(May 19,2009) 

Prefiled Direct Testimony of 
Douglas Duncan Meredith 

Reference 

Request No. 26 

Request No. 29 

Request No. 30 

Request No. 3 1 

Request No. 32 

Request No. 33 

Request No. 34 

Page 10, lilies 26-27 
Page 1 1 , lines 1 , 7 and 23 

Basis for Denial of Motion 
for Confidential Treatment 

.‘Public knowledge of this 
information would not qualify 
as permitting an unfair 
commercial advantage to 
competitors if disclosed. KRS 
61.878(~)(2).” 
”Public lcnowledge of this 
information would not qualify 
as permitting an unfair 
conimercial advantage to 
competitors if disclosed. KRS 
6 1.878(~)(2).” 
“Public ltriowledge of this 
information would iiot qualify 
as permitting an unfair 
commercial advantage to 
competitors if disclosed. KRS 
61.878(~)(2).” 
“Public knowledge of this 
information would not qualify 
as permitting an unfair 
commercial advantage to 
competitors if disclosed. KRS 
61.878(~)(2).” 
“Public knowledge of this 
information would riot qualifL 
as permitting an unfair 
cominercial advantage to 
competitors if disclosed. KRS 
61.878(~)(2).” 
“Public knowledge of this 
information would not qualify 
as permitting an unfair 
coinmercial advantage to 
competitors if disclosed. ICRS 
61.878(~)(2).” 
“Public knowledge of this 
information would iiot qualify 
as permitting an unfair 
coinmercial advantage to 
competitors if disclosed.” 
KRS 61.878(~)(2).” 
“Public knowledge of this 
information would not qualify 
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Document 

(April 2 1, 2009) 

Prefiled Supplemental 
Testimony of Douglas Duncan 
Meredith (July 3, 2009) 

Reference 

Page 5, Line 15 
Page 7, Lines 12-23 
Page 8, Line 22 
Page 9, L h e  1 
Page 9, Line 23 

Basis for Denial of Motion 
for Confidential Treatment 

as permitting an unfair 
commercial advantage to 
competitors if disclosed.” 
KRS 61.878(~)(2).” 
“Public knowledge of this 
information would not qualify 
as permitting an unfair 
cominercial advantage to 
competitors if disclosed. KRS 
61.878(~)(2).” 

These items include information that was the subject of motions for Confidential 

treatment by both the Complainants and Windstream. The information for which the 

Complainants’ sought confidential treatment was not their property. Instead, it was provided to 

Complainants by Windstream pursuant to a Non-disclosure agreement. In fact, Windstream 

would not have been disclosed the information to the Complainants in the absence of such an 

agreement. Because the coiifidential information that was the subject of the Complaiiiants’ 

motion is Windstream’s property, it is Windstream’s rights that the Complainants, in conformity 

with the non-disclosure agreement, sought to protect, and it is Windstream, and not the 

Complainants, that will be harmed by the public disclosure of the information. As a result, 

Windstream is the real party iii interest with respect to the Complainants’ motions, and has 

standing to seek rehearing with respect to the Commission’s orders with respect to those 

motions. See, e.g, 6 I<. Philips, D. Kramer & D. Rurleigli, KENTUCKY PRACTICE at 435 (6t1’ ed. 

2005) (defining real party in interest as the person “who, by substantive law, possesses the right 

to be enforced.”) 

The Commission’s Orders 

On July 24, 2009, the Coinrnission issued five orders addressing the parties’ pending 

motions for confidential treatment. Significantly, the Commission granted confidential treatment 
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to the transit services cost studies filed by Windstream. The information in the transit services 

cost study formed the basis of the data request responses or testimony at issue in this motion. 

For example, in tlieir motion for confidential treatment tlie RLECs described the subject matter 

of their motion as “certain highlighted information contained in the supplemental prefiled direct 

testimony of Douglas Duncan Meredith (“Meredith”) regnrdiizg the cost stud’ wlticlt 

Witidstreatii Iht i ickj) ,  LLC ~Wit idstrent iz’~ siibtiiitted to tlte Conitiiission . . . .’” 

With respect to each item at issue, the Commission denied confidential treatment based 

upon its determination without elaboration that “[p]ublic knowledge of this information would 

not qualify as permitting an unfair commercial advantage to competitors if disclosed.”2 

Argument 

1. 

At issue are the rates Windstream could have proposed for transit traffic service through 

Prefiled Rebuttal Testimony of Icerrv Smith. 

its tandem switches and its end offices based upon the results of its updated July, 2009 transit 

service cost study. Indeed, the tandem switch rates were identical to Windstream’s costs as 

identified by that study. Tl i~s ,  the publicatioii of tlie rates, particularly the tandem switch rates, 

is tantamount to publication of the results of the transit service cost study. Yet, tlie Commission 

properly determined that the disclosure of the same information would result in unfair 

cornmercial advantage to Windstream’s competitors and ordered that the study, including its 

results, be accorded confidential treatment. Moreover, even though the end office rate was set 

higher than Windstream’s cost as a deterrent to such traffic, disclosure of the end office rate 

’ Petition for Confidential Treatment of Certain Information Contained in the Supplemental Prefiled Direct 
Testimony of Douglas Duncan Meredith (July 2, 2009) (emphasis supplied). 

’See e.g., July 24,2009 Letter addressed to John Selent regarding “Confidentiality Request dated April 21,2009.” 



establishes a “ceiling” with respect to Windstream’s costs and could be used to Windstream’s 

detriment in negotiations. 

2. 

The remaining items, like Mr. Smith’s testimony, involve information derived from tlie 

transit cost studies. Both sucli studies were granted confidential treatnient by the Cornmission, 

have been filed under seal with tlie Commission, and are the subject of non-disclosure 

agreements between Windstream and those parties provided access to the studies. Respectfully, 

there is no readily evident basis for treating the whole differently than the parts that compose that 

whole. Indeed, it is the specifics of tlie study, as well as its results, that maltes the information so 

valuable to Windstream’s competitors. 

Other Requests Derived From Transit Cost Studies. 

Nor is it sufficient to suggest that standing alone the individual components do not 

provide information sufficient to yield a significant, non-trivial commercial advantage to 

Windstream’s competitors. Even if that were tlie case, which Windstream disputes, such a 

precedent would mean that a party filing information properly made confidential nevertheless 

risks having the information made public piecemeal. Indeed, the risk is exacerbated where tlie 

same body of information, a study for example, is at issue in successive proceedings before the 

Commission. In such a case, the Commission presumably would have no ready means of 

judging the cumulative effect of disclosing the information at issue in the case then before it, 

particularly in light of the prior disclosures. Nothing in KRS 61.878 suggests that the General 

Assembly intended such a disclosure by a thousand revelations. 

Disclosure of the confidential information for which confidential treatment is sought will 

result in  a significant, non-trivial unfair coininercial advantage to competitors of Windstream and 
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as such confideiitial treatment should be granted to it. Sozitlzeastern [Jnited Medigrozq?, Inc. v. 

Hughes, Icy. App., 952 S.W.2d 195, 199 (1997). 

Wherefore, Windstream respectfully requests that the Public Service Commission of 

Kentucky grant rehearing, including further briefing and the submission of affidavits if deemed 

advisable, and following rehearing, grant confidential treatment to the items described above. 

This 13'" day of August, 2009. 

\ 

/ 

STITES & HARRISON PLLC 
421 West Main Street 
P.O. Box 634 
Frankfort, ICY 40602-0634 

COIJNSEL, FOR WINDSTREAM 
ICENTIJCICY EAST, LLC 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing was served by I.Jnited States First Class 
Mail, postage prepaid, 011 this 13”’ day of August, 2009 upon: 

John E. Selent 
Edward T. Depp 
Holly C. Wallace 
DINSMORE & SHOHL LLP 
1400 PNC Plaza 
500 West Jefferson Street 
Louisville, Kentucky 40202 
SELENT@,DINSLAW I .coni 
tip.depp@,dinslaw.com 
H WALLACE@,DINSLA W .corn 

Douglas 1;. Brent 
ICendriclc R. Riggs 
C. Kent Hatfield 
Stoll, ICeenon & Ogden PL,LC 
2000 PNC Plaza 
500 West Jefferson Street 
Louisville, ICY 40202 
Douglas .Breiit@,sl<ofirin.com 

Dennis G. Howard, I1 
I<entucky Attorney General’s Office Joliii N. I-Iuglies 
Suite 200 124 W Todd Street 
1024 Capital Center Drive Frankfort, ICY 4060 1 
Frankfort, ICY 40601 j i ihu~l ies@,fe~b.net  
dcnnis,howard(ii>,,ag.lcy.~ov 

Mark R. Gverstreet 
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