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Section 10 

certificate o f  good standing or authoriz,ation dated 

( 1  )(b)(7) I application filed 
807 K A R  5 001 1 Proposed tariff chanqcs shown by present and - . . 
Section 10 proposed tariffs in comparative form or by 
(1  )(b)(8) indicating additions in italics or by underscoring 

1 and strikine over deletions in current tariff 
V 

807 KAR 5 001 Staterrient that notice glven, see subsections (3) 
Section 10 and (4) o f  807 KAK 5 00 I ,  Scct~on 10 with copy 
( 1 )(b)(9) 
807 KAR 5:00 1 [ f  gross annual revenues exceed 8: 1,000,000, 
Section 10 (2) written notice o f  intent filed at least 4 weeks prior 

to application Notice shall state whether 
application wi l l  be supported by historical or fully 
forecasted test period 

807 KAR 5:OOi Sewer utilities shall give the required typewritten 
Section 10 (4) (a) notice by mail to all o f  their customers pursuant to 

KRS 278.185 
807 KAR 5-00 1 Applicants with twenty (20) or fewer customers 
Section 10 (4)(b) affected by the proposed general rate adjustment 

shall mail the required typewritten notice to eacti 
customer no later than the date the a~al icat ion is 

Jeffrey R. Bailey 

Sandra P. Meyer 

Sandra P. Meyer 

Sandra P. Meyer 

Sandra P. Meyer 



The llJnion Light, Heat and Powel- Company I 
d/b/a Duke Energy Kentucky 

Case No. 2006-00 172 
Forecasted Test Period Filing lieqnirenien ts 

Table of  Con tents 

voi. 
# 

Tab 
# 

Filing 
Requirenient 

Description Sponsoring 
Witness 

proposed general rate adjustrnent shall give the 
required notice by one ( I )  of the following 
methods. 
I A typewricten notice [nailed to all customers 

no later tlian the dale the application is filed 
with the commission; 

2 Publishing the notice in a trade pllblication or 
ne~vsletter which is mailed to all customers no 
later than the date on which the application is 
filed with the commission; or 

3 Publishing the notice once a week for tlu-ee (3) 
consecutive weeks in a prominent manner in a 
newspaper of general circulation in the utility's 
service area, the first publication to be made 
within seven (7) days of the filing of the 

807 KAR 5 001 
Section 10 (4)(c) 

applicatiori with the commission. 
807 KAR 5.00 1 I If r~otice is published, an affidavit from the 

filed wit11 the commission 
Except for sewer utilities, applicants with more 
than twenty (20) customers affected by the 

Section 10 (4)(d) 

Section 10 (4)(e) 

publislier ver~fylng that the notice was publ~shed, 
including the dates of the publication with an 
attached copy of the published notlce, shall be 
filed with the Cornn~~sstori no later than forty-five 

807 KAR 5 00 1 

807 KAR 5:OO I 
Section 10 (4)(f) 

( d j )  days of the filed date of the application 
If notice is mailed, a written statement signed by 
the utility's chief officer in charge of Kentucky 
operations verifying the notice was mailed shall be 
tiled with the Corrirriission no later than thirty (30) 
days of the filed date of the application. 
All utilities, in addition to the above notification, 
shall post a sample copy of the required 
notification at their place of business no later tlian 
the date on which the application is filed which 
shall rerrlain posted until the commission has 
f i~~al ly  determined the utility's rates. 
Noticeofhearingscheduledbythecommission 

Section 10 ( 5 )  

807 KAR 5:001 

upon application by a utility for a general 
adjustment in rates shall be advertised by the 
utility by newspaper publication in the areas that 
will be affected in compliance with KRS 424.300. 
Financial data for forecasted period presented as 

Sandra P. Meyer 

Sandra P Meyer 

Sandra P Meyer 

Sandra P. Meyer 

Sandra P. Meyer 

William Don Wathen, Jr. 

1 

1 

2 1 

22 

Section 10 (8)(a) 
807 KAR 5.00 1 
Section 10 (8)(b) 

807 KAR 5 001 
Section 10 (8)(c) 

pro fonna adjustments to base period. 
Forecasted adjrtstments shall be limited to the I2 
months ln~rnediately following the suspensiori 
period 
Capitalization and net investment rate base shall 
be based on rt 13 month average for the forecasted 
fleriod 

William Don Wathen, Jr. 

William Don Wathen, Jr. 
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807 KAR 5.00 1 
Section I0 (8)(d) 

T I T  Section 10 (8)(e) 

807 KAR 5.001 
Section 10 (8)(f) 
807 KAR5 001 
Section I0 ('))(a) 

7p-i?cw Sectiori 10 (9)(b) 

T + i c m K F  Section 10 (9)(d) 

Section 10 (9)(e) 

Description 

After an application based on a forecasted test 
period is filed, there shall be no revisions to the 
forecast, except for the correction of mathematical 
errors, uriless sucli revisions reflect statutory or 
regulatory enactnlents that could not, with 
reasonable diligence, have been included it1 the 
Corecast on the date it was filed. There shall be no 
revisions filed within thirty (30) days of a 

Sponsoring 
Witness 

William Don Wathen, Jr. 

scheduled hearing on the rate application. I 
The commission may require the utility to prepare ( William Don Wathen, Jr. 
an alternative forecast based on a reasonable - 

number of changes in the variables, assumptions, 
and other factors used as the basis for the utility's 
forecast 
Reconciliation of rate base and capital used to 
detennirie revenue requirements 
Prepared testimony of each witness supporting its 
application including testimony from chief officer 
in charge of Kentucky operations on the existing 
programs to achieve improvements in efficiency 
and productivity, including an explanation of the 
Dumose of the nrograrn 
Most recent capital construction budget containing 
at minimum 3 year forecast of construction 
expenditures. 
Complete description, which may be in prefiled 
testimoriy form, of all factors used to prepare 
Corecast period All econometric models, 
variables, assumptions, escalation factors, 
contingency provisions, and changes in activity 
levels shall be quantified, explained, and properly 
supported. 
Annual and monthly budget for the 12 months 
preceding filing date, base period and forecasted 
period. 
Attestation signed by utility's chief officer in 
charge of Kentucky operations providing. 
I That forecast is reasonable, reliable, made in 

good faith and that all basic assumptions used 
have been identified and justified; and 

2 That forecast contains same assumptions and 
methodologies used in forecast prepared for use 
by management, or an identification and 
explanation for any differences, and 

3 .  That productivity and efficiency gains are 
included in the forecast. 

For each major construction project constituting 
5% or more of annual construction budget within 3 
year forecast, following information shall be filed: 
I.  Date project began or estimated starting date; 

William Dun Wathen, Jr. - 
All witnesses t 

Jim L. Stanley 
John J. Roebel 

Brian P. Davey 

Brian P. Davey 

Sandra P. Meyer 

Jim L. Stanley 
John J. Roebel 
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Jim L. Stanley 
Jolln J. Roebel 

Brian P. Davey 
Lynn J. Good 

#6, H13, H l G  & #I7 
Not lpplicable 

Dwight L. Jacobs 

Lynn J. Good 

Dwight L. Jacobs 

Dwight L. Jacobs 

Descriptior~ 

2. Estimated completion date; 
3. Total estimated cost of construction by year 

exclusive and inclusive of Allowance for Funds 
Used During construction ("AFUDC") or 
[nterest During construction Credit; and 

4 Most recent available total costs incurred 
exclusive and inclusive of AFUDC or Interest 
During Const-ruction Credit. 

For all construction projects constituting less than 
5% of annual construction budget within 3 year 
forecast, file aggregate of information requested in 
paragraph (0 3 and 4 ofthis subsection. 
Financial forecast for each of 3 forecasted years 
included in capital construction budget supported 
by underlying assumptions made in projecting 
results of operations and including the following 
information 
I .  Operating income staternent (exclusive or 

dividends per share or earnings per share); 
2. Balance sheet; 
3. Stater~ient of cas11 flows; 
4 Revenue requirements necessary to support the 

forecasted [,ate of return, 
5 Load forecast including energy and demand 

(electric), 
6. Access line forecast (telephone); 
7. Mix of gencralion (electric); 
8. Mix of' gas supply (gas), 
9. Einployee level, 
I0.Labor cost changes; 
I 1 .Capital structure requirements; 
I2.Rate base; 
13.Gallons of water projected to be sold (water); 
14.Customer forecast (gas, water); 
15 MCF sales forecasts (gas); 
16.Toll and access forecast of number of calls and 

number of minutes (telephone); and 
I7.A detailed explanation of any other information 

provided 
Most recent FERC or FCC audit reports 

Prospectuses of most recent stock or bond 
offerings. 
Most recent FERC Form I (electric), FERC Form 
2 (gas), or the Automated Reporting Management 
information System Report (telephone) and PSC 
Form T (telephone) 
Annual report to shareholders or members and 
statistical supplements for the most recent 5 years 
prior to application filing date. 

- 4 -  
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807 KAR 5.001 
Section 10 (9)(g) 

807 K A R  5:00 1 
Section 10 (9)(h) 

807 KAR 5.00 1 
Section 10 (9)(i) 
807 KAR 5100 1 
Section 10 (9)(j) 
807 KAR 5~001 
Section 10 (9)(k) 

807 KAR 5:00 1 
Section 10 (9)(1) 
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807 KAR 5:00 1 
Section 10 (9)(m) 
807 KAR 5-00 1 
Section 10 (9)(n) 

807 KAR 5.001 
Section 10 (9)(0) 

807 KAR 5:00 1 
Section 10 (9)(p) 

807 KAR 5.00 1 
Section 10 (9)(q) 

807 KAR 5:001 
Section 10 (9)(r) 
807 KAR 5.001 
Section 10 (9)(s) 

1 807 KAR 5 . 0 0 7  
1 Section 10 (9)(t) 

Uniform System of Accounts charts. 
Latest 12 months of the monthly managerial 

Description 

Current chart of accounts if more detailed than 

reports providing financial results of operations in I 

Sponsoring 
Witness 

D w i ~ h t  L Jacobs 

comparison to forecast. 
Complete monthly budget variance reports, with 
narrative explanations, for the 12 months prior to 
base period, each month of base period, and 

Brian P. Davey ------I 
subsequent months, as available. 
SEC's annual report for most recent 2 years, Form 
10-Ks and any Form 8-Ks issued during prior 2 
years and any Form 10-Qs issued during past 6 
quarters. 
[ndependent auditor's annual opinion report, with 
any written communication which indicates the 
existence o f a  material weakness in internal 
controls 
Quarterly reports to the stockholders for the most 
recent 5 quarters. 
Summary of latest depreciation study with 
schedules itemized by major plant accounts, 
except that telecommunications utilities adopting 
PSC's average depreciation rates shall identify 
curTent and base period depreciation rates used by 
major plant accounts. if information has been 
filed in another PSC case, refer to that case's 
number and style. 
List all commercial or in-house computer 
software, programs, and models used to develop 
schedules and work papers associated with 
application. [nclude each software, program, or 
model; its use; identify the supplier of each; briefly 
describe softwar'e, program, or model; 
specifications [or computer hardware and 
operating system required to run program 

Dwight L.  Jacobs 

Dwight I, Jacobs 

John I. Spanos 

William Don Wathen, Jr 

- 
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807 K A R  5 .OO l 
Section 10 (9)(u) 

807 K A R  5:00 1 
Section 10 (9)(v) 

807 KAR 5:00 1 
Section 10 (9)(w) 

Description 

If utility bad any amounts charged or allocated to 
it by affiliate or general or home office or paid any 
monies to affiliate or general or home office 
during the base period or during previous 3 
calendar years, file. 
1. Detailed description of method of calculation 

and amounts allocated or charged to utility by 
affiliate or general or home office for each 
allocation or payment, 

2. method and amounts allocated during base 
period and method and estimated amounts to be 
allocated during forecasted test period, 

3. Explain how allocator for both base and 
forecasted test period was determined, and 

4 All facts relied upon, including other regulatory 
approval, to dernonstrate that each amount 
charged, allocated or paid during base period IS 

reasonable. 
[f gas, electric or water utility with annual gross 
revenues greater than $5,000,000, cost of service 
study based on methodology generally accepted In 
industry and based on current and reliable data 
from single time period. 
Local exchange carriers with fewer than 50,000 - 
access I~nes need not file cost of service stud~es, 
except as specifically directed by PSC Local 
exchange carriers with more than 50,000 access 
lines shall file. 
I Jurisdictional separations study consistent w ~ t h  

Part 36 of the FCC's rules and regulations, and 
2 Service specific cost studies supporting pricing 

of services generating annual revenue greater 
than $1,000,000 except local exchange access 
a Based on current and rel~able data from 

single lime period, and 
b Using generally recognized fully 

allocated, embedded, or incremental cost 

Sponsoring 
Witr~ess 

Carol E Shrum 

Paul r Ochsner 

Not applicable 

I amount of requested revenue increase 
50 1 807 KAR 5:001 1 Jurisdictional rate base summary for both base and 

807 KAR 5.001 
Section I0 (lO)(a) 

Section 10 forecasted periods with supporting schedules 
which include detailed analyses of each 
component of the rate base. 
Jurisdictional operating income summary for both 

principles 
Jurisdictional financial surnmary for both base and 
forecasted periods detailing how utility derived 

Willian~ Don Wathen, Jr. 

William Don Wathen, Jr. 

Section LO (lO)(c) 
William Don Wathen, Jr. 

base and forecasted with supporting 
schedules which provide breakdowns by major 
account group and by individual account. 
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Section 10 
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Vol. 
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807 KAR 5r00 1 
Section 10 (10)(e) 

Tab 
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52 

5 3  

54 

5 5  

56 

807 KAR 5:00 I 
Section 10 (IO)(f) 

807 KAR 5100 1 
Section 10 
(1 O)(g) 

807 KAR 5:00 1 
Section 10 

Description 

Summary of jurisdictional adjustments to 
operating income by major account with 
supporting schedules for individual adjustments 
and jurisdictional factors. 
Jurisdictional federal and state income tax 
summary for both base and forecasted periods with 
all supporting schedules of the various components 
of iurisdictional income taxes. 
Summary schedules for both base and forecasted 
periods (utility may also provide summary 
segregating items it proposes to recover in rates) of 
organization membership dues; initiation fees; 
expenditures for country club; charitable 
contributions; marketing, sales, and advertising; 
professional services; civic and political activities; 
employee parties and outings; ernplovee girts, and 
rate cases. 
Analyses of payroll costs including schedules for 
wages and salaries, employee benefits, payroll 
taxes, straight time and overtime hours, and 
executive cornpetlsation by title. 
Computation of gross revenue conversion factor 
for forecasted period. 

Spot~soring 
Witr~ess 

Williarn Don Wathen, Jr. 

Keith G.  Butler 

William Don Wathen, Jr. 

William Don Wathen, Jr. 

Williarn Don Wathen. Jr 

807 KAR 5:00 1 
Section 10 (I O)(i) 

807 KAR 5:001 
Section 10 (10)Cj) 

807 KAR 5.00 1 
Section 10 
( 1 O)(k) 

1 807 KAR 5.00 1 
Section 10 ( LO)([) b 

Comparative income statements (exclusive of I 
dividends per share or earnings per share), revenue 1 
statistics and sales statistics for 5 calendar years I 
prior to application filing date, base period, I 
forecasted period, and 2 calendar years beyond 1 
forecast period 
Cost of capital surrtmary for both base 
forecasted periods with supporting schedules I 
providing details on each component of the capital I 
structure. I 
Comparative financial data and earnings measures ] 
for the 10 most recent calendar years, base pcriod, 1 
and forecast period. 
Narrative description and explanation of all 1 
proposed t a r i ~ d h a n ~ e s .  
Revenue summary for both base and forecasted 

Briar P. Davey 

Lynn J. Good 

Brian P. Davey 

Jefiey R. Bailey 

Jefiey R. Bailey 

10 62 

Section 10 
( o)(m) 
807 KAR 5.00 1 
Section 10 

periods with supporting schedules which provide 
detailed billing analyses for all customer classes 
Typical bill comparison under present artd 
proposed rates for all customer classes 

JefFrey R. Bailey 
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807 KAR 5:00 1 
Section (10)(3) 

807 KAR 5:001 
Section 10 
(4)(c)(d)(e)(f) 
807 KAR 5:001 
Section 6(1) 
807 KAR 5-00 1 
Section 6(2) 
807 K A R  5100 1 
Section 6(3) 

807 KAR 5100 1 
Section 6(4) 

807 KAR 5100 1 
Section 6(5) 

807 KAR 5:00 1 
Section 6(6) 

807 KAR 5:00 I 
Section 6(7) 

807 KAR 5:001 
Section 6(8) 

807 KAR 5:00 1 
Section 6(9) 

percentage for each customer classification to I 

Description 

Amount ofchange requested in dollar amounts and 

which cllange will apply. 
a. Present and proposed rates for each customer 

class to which change would apply 
b. Electric, gas, water and sewer utilities-the effect 

upon average bill for each customer class to 
which change would apply. 

c. Local exchange companies-include elfect upon 
average bill for each customer class for change 

Sponsoring 
Witness 

Jeffrey R. Bailey 

in basic local service. 
If copy o f  public notice included, did it meet 
requirements? 

Sandra P. Meyer 

Amount and kinds of stock authorized 

Terms of preference of preferred stock whether 
cumulative or participating, or on dividends or 
assets or otherwise 
Brief description of each mortgage on property of 
applicant, giving date of execution, name of 
mortgagor, name of mortgagee, or trustee, amount 
of indebtedness autlior17ed to be secured thereby, 
and the arnount of indebtedness actually secured, 
together with any sinking fund provis~orls 
Amount of bonds authorized, and arnount issued, 
giving the name of the public util~ty which issued 
the same, describing each class separately, and 
giving date of issue, face value, rate of interest, 
date of maturity and liow secured, together with 
amount of tnterest paid thereon during the last 

Lynn J. Good 

I 

fiscal year. 
Each note outstanding, giving date of issue, 

Amount and kinds of stock issued and outstanding 

- -  - 

amount, date of maturity, rate of interest, in whose 
favor, together with arnount of interest paid 
thereon during the last fiscal year 
Other indebtedness, giving same by classes and 
describing security, if any, with a brief statement 
of the devolution or assumption of any portion of 
such indebtedness upon or by person or 
corporation if the original liability has been 
transferred, together with arnonnt of interest paid 
thereon during the last fiscal year. 
Rate and amount of dividends paid during the five 
(5) previous fiscal years, and the amount of capital 

Lynn J. Good 

. . .  
stock on which dividends were paid each year.. 
Detailed income statement anti balance sheet. 

Lynn J Good 

Lynn I. Good 

Lynn J. Good 

Lynn J. Good 

Lynn 1. Good 

Lynn J. Good 

William Don Wathen, JI.. 
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807 KAR 5 001 
Sction lO(10) (a) 

Sction 1 O(10) (1) 
through (n) 

807 KAR 5:00 1 
Section 10(9)(a) 
807 KAR 5:001 
Section 10(9)(a) 
KRS 278.2205(6) 

through (k) 

, 
Work ~ a ~ e r s  Various 

Description 

Schedule Book (Schedules A-K) 

807 KAR 5.00 1 1 Schedule Book (Schedules L-N) 

Testimony (Volume I of 2) 

Sponsoring 
Witness 
Various 

Various 

Testimony (Volume 2 of 2) 

Cost Allocation Manual I 
807 KAR 51056 
Section l(7) 

Coal Contracts 
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MASTER COAL PURCHASE AND SALE AGREEMENT 

This Master Coal Purchase and Sale Agreement ("Master Agreement") is entered into 
this&-of 2005, (the "Effective Date") by and between The Union Light, Heat and 
Power Company ("UI,H&PW) and - 

. ULH&P and ' (each a "Party" 
and callectively, the "Parties") may, but shall not be required to, enter into Transactions 
which will be governed by this Master Agreement. Any capitalized term used herein and 
not defined in the Article in which it appears shall have the meaning set forth in Article 
1 1 hereof. ULH&P and " hereby agree as follows: 

Article 1: Transactions 

1.1 Procedures 
A Transaction shall be entered into by means of an offer to buy or sell Coal or to buy or 
sell an Option by either Party to the other Party (through their respective agents and/or 
representatives) in writing or in the absence of a writing, a telephone conversation that 
may be recorded (each Party hereby consents to such recording of such conversations 
without any W h e r  notice) and the acceptance of such offer by the offeree (through their 
respective agents andlor representatives) in such telephone conversation, if such 
telephone conversation contains all of the terms and conditions relevant to the 
Transaction that would be required in a Confirmation as set forth in Section 1.2 below. 
Any such Transaction shall be evidenced by a Confirmation (as hereinafter defined) as 

3 provided herein. Each Party agrees that it is legally bound by the terms of a Transaction, 
as supplemented by this Master Agreement, from the moment on a particular date 
("Trade Date") those terms (whether orally or otherwise) are agreed. As a material part of 
the consideration for entering into this Master Agreement, if the telephonic transaction 
contains all of the necessary criteria to be considered a Transaction as provided above, 
each of the Parties agrees not to contest or assert (and hereby releases any right to) any 
defense to the (i) validity or enforceability of telephonic Transactions entered into by 
them under laws relating to whether certain agreements are to be in writing or signed by 
such Party to be thereby bound so long as such telephonic Transactions contain all of the 
necessary criteria to be considered a valid Transaction as provided above, or (ii) the 
authority of any employee or representative. The manner of entering into a Transaction as 
described in this Article 1 is not intended to be the exclusive manner of forming a binding 
agreement between the Parties regarding a Transaction. Facsimile signatures shall be 
considered as original signatures for all purposes under this Master Agreement. 

1.2 Confirmations 

a) The selling party ("Transaction Seller") will execute and send via facsimile to the 
buying party ("Transaction Buyer"), promptly after agreement as to a 
Transaction, a written confirmation memorializing the Transaction 
("Confirmation"), which is substantially in the form attached hereto as Exhibit A. 
Each Confirmation will be promptly executed by the Transaction Buyer, if it 
accurately sets forth the terms and conditions of the Transaction agreed by the 
Parties, and returned to the Transaction Seller within three (3) Business Days of 



receipt. Each Confirmation will list the terms and conditions for the agreed 
Transaction not otherwise covered by this Master Agreement, including, without 
limitation, Transaction Buyer and Transaction Seller, Transaction Quantity, Term, 
Nomination Period(s), Scheduling, Transaction Price, Source(s), Delivery 
Point(s), Loading Capacities, Specifications, Periodic Performance Qualities (if 
needed, set forth in Schedule 2 of Exhibit A), Rejection Limits, premiums andlor 
penalties, and, if the Transaction includes an Option, Option Quantity, Exercise 
Date(s), Strike Price(s) and any other relevant terms agreed to by the Parties to the 
Transaction, including any exceptions to the Master Agreement. Should 
Transaction Seller fail to issue a Confirmation within three (3) Business Days 
after agreement to a Transaction then the Transaction Buyer may issue a 
Confirmation which will evidence the Transaction. 

b) Absent a manifest error, a Confirmation sent as provided above (by the "Sending 
Party") shall be considered correct upon receipt by the other party ("Receiving 
Party") unless within three (3) Business Days after the Receiving Party's receipt 
of the Confirmation, the Receiving Party notifies the Sending Party that the 
Confirmation contains a bona fide error and that a correction is necessary, in 
which case the Confirmation as revised by the Receiving Party and agreed to by 
the Sending Party to correct the error shall be the definitive Confirmation for the 
Transaction. If any dispute shall arise as to whether an error exists, the parties to 
the Transaction will, in good faith, make Commercially Reasonable Efforts to 
resolve the dispute. If the dispute, regarding an issue that either Party deems 
material, cannot be resolved within ten (1 0) Business Days after Receiving 
Party's notice of the dispute, either Party may refer the dispute to Arbitration 
pursuant to Article 9 hereof. Notwithstanding the above, if the Receiving Party 
has not timely notified the Sending Party of a bona fide error in the Confirmation 
or has not otherwise replied in writing to the Confirmation within three (3) 
Business Days after its receipt, absent manifest error, the Confirmation shall be 
deemed correct and binding and conclusive evidence of the Transaction agreed to 
by the Parties. A Party's failure to send a Confumation or a Party's failure to 
reply to or return a Confirmation shall not invalidate any otherwise valid 
Transaction. 

c) Except as otherwise provided in this Master Agreement, in the event of any 
inconsistency between the provisions of this Master Agreement and the terms set 
forth in a Confirmation, such Confirmation will prevail for the purpose of the 
relevant Transaction. Terms and conditions set forth in any hlly executed 
Confirrnation that are inconsistent with any recorded oral terms and conditions 
shall be resolved in favor of the hlly executed confirmation, unless there is a 
manifest error. Terms and conditions set forth in a Confirmation that is not 
executed by both Parties that are inconsistent with any recorded oral terms and 
conditions shall be resolved in favor of the recorded oral terms and conditions. 

d) Each Confirmation shall supplement and form a part of this Master Agreement . 

and shall be read and construed together with this Master Agreement and all other 
applicable Annexes and Exhibits, which constitute a single integrated agreement 
between the Parties, and all the Transactions contemplated in Confirmations shall 



be integral parts of this Master Agreement. All Transactions are entered into in 
reliance on the fact that this Master Agreement and all Confirmations form a 
single agreement between the Parties. 

e) Transactions entered into between the Parties prior to the Effective Date of this 
Master Agreement shall be governed by this Master Agreement, and in the event 
any terms of this Master Agreement and the Existing Transactions are conflicting 
or inconsistent, the terms of the Existing Transactions will control. 

1.3 Representations 
On the Effective Date hereof and on the Trade Date of each Transaction, each Party 
represents and warrants to the other that: 

a) The execution, delivery and performance of this Master Agreement and the 
relevant Transaction have been duly authorized by all necessary corporate or 
other organizational action on its part and do not violate or conflict with any law 
applicable to it, its organizational documents or any order or judgment of a court 
or other agency of government applicable to it or its assets; 

b) Its obligations under this Master Agreement and each Transaction are legally 
valid and binding obligations, enforceable in accordance with their terms; 

c) It has any and all necessary governmental and other third party permits, approvals 
and licenses required in connection with the execution, delivery and performance 

3 of this Master Agreement and any Transaction; and 

d) There are no Bankruptcy Proceedings pending or being contemplated by it or, to 
its knowledge, threatened against it. 

e) There are no Legal Proceedings pending or, to its knowledge, threatened against it 
or any of its Aftiliates that are likely to affect the legality, validity, enforceability 
or its ability to perform its obligations under this Master Agreement and each 
Transaction. 

Article 2: Term 

The term of this Master Agreement (the "Master Agreement Term") shall commence on 
the Effective Date and shall remain in effect until terminated by either Party upon thirty 
(30) days prior written notice; provided, however, that such termination shall not affect or 
excuse the performance of any Party under any provision of this Master Agreement that 
by its terms survives any such termination, and this Master Agreement and any relevant 
Confirmations shall remain in effect with respect to any Transaction(s) entered into on or 
prior to the date of the termination until each Party has fulfilled all of its obligations with 
respect to all such Transaction(s). 

Article 3: Obligations 

3.1 Obligations for Purchase and Sale of Coal 3 (a) Subject to Article 3.1 (b) below, during the Term of each Transaction, Seller agrees 
to sell and deliver to the Buyer, and Buyer agrees to purchase, accept and pay for from 



Seller, the Contract Quantity of Coal to be delivered at the Delivery Point as provided for w in the relevant Confirmation. 

(b) Pursuant to the Tyrone Master Agreement, Tyrone and may enter into Tyrone 
Confirmations pursuant to which Tyrone will purchase or have the option to purchase 
Coal fiom CTPY that would otherwise be purchased by WH&P pursuant to a 
Confirmation governed by this Master Agreement that corresponds to a particular Tyrone 
Confirmation ("Corresponding Tyrone Confirmation"). acknowledges and agrees 
that any Coal that Tyrone Confirmation purchases or agrees to purchase pursuant to a 
Corresponding Tyrone Confirmation shall be credited towards the satisfaction of 
ULE-I&P's obligation to purchase Coal under any corresponding Confirmation entered 
into pursuant to this Master Agreement, to the same extent as if ULH&P had purchased 
such Coal. The Corresponding Tyrone Confirmation and Tyrone Master Agreement shall 
govern such transaction between and Tyrone. fhrther acknowledges that 
UI,H&P shall have no obligations under this Master Agreement or any Confirmation with 
respect to any Coal that Tyrone purchases or agrees to purchase, and agrees that 
shall look solely to for the payment for, and for the performance of any obligations with 
respect to, any Coal that Tyrone purchases or agrees to purchase fiom pursuant to 
the Tyrone Master Agreement or any Tyrone Confirmation. 

(c) ULH&P agrees that any Coal that Tyrone agrees to purchase pursuant to an Tyrone 
Confirmation that has a'corresponding Confirmation entered into pursuant to this Master 
Agreement that is shipped for delivery to ULH&P receiving facilities for the East Bend 
Station located in Rabbit Hash, KY after the date on which the Synfuel Sales Agreement 
terminates shall be purchased by ULH&P pursuant to this Master Agreement and the 
applicable Confirmation entered into pursuant to this Master Agreement. 

3.2 Scheduling 
Except as otherwise provided in the relevant Confirmation, Buyer will advise Seller on or 
before the 1 5 ~  day of each calendar month preceding scheduled shipments of the number 
of unit trains, trucks or barges it desires to load during the succeeding month to fulfill the 
Transaction quantity and Buyer's desired loading dates and delivery schedule ("Delivery 
Schedule"). Seller will advise Buyer on or before the 25' day of the month preceding 
shipment of its Source mine(s)/loadout(s) for the scheduled monthly shipment(s). The 
Parties will work together in good faith to agree on a reasonable and mutually acceptable 
Delivery Schedule within the Nomination Period and within each month during the 
Nomination Period. Unless otherwise specifically set forth in the relevant Confirmation, 
all deliveries will occur in approximate ratable amounts over the Term of a Transaction. 

3.3 Delivery 

a) Barge or vessel deliveries 
For barge or vessel deliveries, the Coal shall be delivered to Buyer FOB barge or 
vessel at the Delivery Point. Title to and risk of loss of the Coal will pass to Buyer 

3 
upon each barge or vessel being fully loaded and trimmed. Buyer or its Transporter 
shall furnish suitable barges or vessels for delivery of the Coal. Such barges or 
vessels shall be compatible with the Source's coal loading facilities to be utilized by 



Seller and shall be properly prepared to receive coal. Coal haulage or transportation 
equipment provided by either Seller or Buyer, as the case may be, shall be clean, dry 
and suitable for the transportation of coal. Seller shall arrange for and pay all costs of 
transporting the Coal to the Delivery Point and handling and loading the Coal into 
barges or vessels to the proper draft and proper distribution in such barges or vessels. 
Buyer shall arrange for and pay all costs for transporting the Coal by barge or vessel 
from and after the Delivery Point to its destination. If the Delivery Point is at a 
Source such that the Coal will have been transported by barge or vessel prior to 
delivery, then title to and risk of loss of the Coal will pass to Buyer upon the earlier to 
occur of (i) the safe and proper mooring of the barge(s) or vessel(s) at the Delivery 
Point loading dock or discharge point or (ii) other transfer of the custody and control 
of the barge(s) or vessel(s) to Buyer or Buyer's Transporter. 

b) Rail or truck deliveries 
Unless otherwise specifically provided in the Confirmation, for rail or truck 
deliveries, the Coal shall be delivered to Buyer FOB Unit ~rain(s) or FOB truck(s) at 
the Delivery Point. For truck deliveries, title to and risk of loss of the Coal will pass 
to Buyer as each truck is loaded or unloaded, as appropriate. For rail deliveries, title 
to and risk of loss of the Coal will pass to Buyer upon completion of loading all 
railcars in each Unit Train and release of the IJnit Train to the railroad. Buyer shall 
Furnish suitable IJnit Trains or trucks for loading and delivery of the Coal. Such Unit 
Trains or trucks shall be compatible with the coal loading facilities utilized by the 
Seller and shall be properly prepared to receive coal. Coal haulage or transportation 

w equipment provided by either Seller or Buyer, as the case may be, shall be clean, dry 
and suitable for the transportation of coal. If the Delivery Point is at a Source such 
that the Coal will have been transported by Unit Train or truck prior to delivery, then 
title to and risk of loss of the Coal will pass to Buyer upon the earlier to occur of (i) 
the safe and proper placement of the Unit Trains or trucks at the Delivery Point or (ii) 
other transfer of the custody and control of the Unit Trains or trucks to Buyer or 
Buyer's Transporter. 

c) Shipping notices 
For each delivery by vessel, barge, truck, or rail, Seller shall supply Buyer with a 
shipping notice which shall include the vessel name, train or barge or truck number, 
Source from which supplied, tonnage shipped, shipping date, destination, along with 
the analysis information required under Section 4.1 and any other information 
reasonably required by Buyer and agreed to by Seller. Seller shall within two (2) 
Business Days of loading or prior to arrival of the vessel, barge, truck or train (as 
applicable) at the destination following loading of such shipment (whichever comes 
first), send the shipping notice to Buyer by telecopy or other means as agreed to 
between Buyer and Seller. Notwithstanding the obligations to send shipping notices 
as provided in the previous sentence, Seller agrees to use Commercially Reasonable 
Efforts to send any such notices. Seller shall also provide Buyer Bill of Lading for 
each delivery which shall include name of Seller, contract number or purchase order 
number, train, truck or barge number, date loaded and Seller's delivered weights. 
Seller shall, as soon as is reasonably possible, notify Buyer of any loading 
deficiencies or delays in loading via telephone or other electronic means. 



C/ d) Demurrage 
If a Party involved in a Transaction is charged for any increased transportation 
charges, penalties or other costs, including demurrage, attributable to the other Party's 
failure to timely and appropriately load or unload the Coal in accordance with the 
terms of  the Transaction or the timing and tonnage requirements of the Transportation 
Specification, and if such failure is not due to Force Majeure, failure of the other 
Party or the other Party's railcars or transportation carrier, such failing Party shall 
promptly reimburse the other for such actual charges, if such charges are usual and 
customary, after written notice thereof, Upon request by either Buyer or Seller, such 
Transportation Specifications shall be made available for review by the requesting 
party, provided that the disclosing party shall not be required to disclose pricing 
information. The requesting Party shall sign an appropriate Confidentiality . 

Agreement if requested by the disclosing party. 

e) Freeze Control 
Seller shall, if it reasonably can, treat the Coal with fieeze control agents or other 
additives as directed by Buyer. Buyer shall thereafter reimburse Seller for the actual 
cost of materials, including reasonable application costs as charged by the Source 
mine for application of the freeze control agents, or other additives. Seller shall 
invoice Buyer and Buyer shall pay Seller for such freeze conditioning in accordance 
with the provisions of Article 6.1 hereof. 

f) Buyer's Administrative Obligation 

3 The Parties agree that some of Buyer's obligations hereunder may be performed by 
Buyer's Customer; nevertheless; Buyer shall remain liable for all of Buyer's 
obligations hereunder and Buyer shall indemnify and hold Seller harmless from and 
against any and all claims made by Buyer's Customer against Seller. Buyer agrees to 
the following: 

(i) Buyer shall inform Seller at least twenty-four (24) hours in advance of arrival of 
each Unit Train, truck, barge or vessel at the Source's mine/loadout of the 
identification number of the Unit Train tnick, barge or vessel, identification of 
Buyer's Customer, and destination of such Unit Train truck, barge or vessel. 

(ii) The loading of such Unit Train shall be in accordance with the loading provisions 
provided to Seller herein unless Buyer notified Seller in advance of different 
loading provisions and such different loading provisions are in general accordance 
with general operating parameters in the mine's/loadout's region, and do not, in 
Seller's reasonable opinion, impose an undue operating or economic burden on 
Seller. 

(%)All information to be supplied by Seller to Buyer under this Master Agreement 
including but not limited to analysis, weights, train manifest and invoicing 
information shall be supplied to Buyer and Buyer shall be responsible for 
transmitting such information to Buyer's Customer. 

3.4 Title and Indemnity 

3 Seller warrants that at the time of delivery it will have title to the Coal, and will deliver 
the Coal to Buyer, free and clear of all liens, claims and encumbrances arising prior to the 



transfer of title to Buyer. Seller and Buyer shall each indemnify, defend and hold 
harmless the other Party from any Claims arising from failure of title or loss of the Coal 
while title to and risk of loss of the Coal is vested in the indemnifying Party. 

3.5 Substitute Coal 
Unless otherwise restricted by the subject Confirmation, Seller shall, by giving timely 
notice as provided in Section 3.2 above, have the option, subject to Buyer's approval, not 
to be unreasonably withheld, to provide the Coal from any alternate source Seller may 
select. Any such substituted Coal must comply with all Specifications for the Coal to be 
replaced and be otherwise acceptable to Buyer. Seller shall cooperate with Buyer in 
Buyer's arranging for alternative transportation to allow the Coal shipped from the 
alternate source to be delivered to Buyer at the Delivery Point at the same time and at the 
same Contract Price on an equivalent $/mmRtu and SOz adjusted basis (if SO;? 
adjustment is provided in the relevant Confirmations) as if delivery had been made to 
Buyer from the original Source. The Seller shall be solely responsible for any increased 
transportation, handling, storage and other costs, if any, incurred by Buyer directly 
resulting fiom Seller's provision of substitute Coal. 

3.6 Taxes and Other Liabilities 

Each Party shall use Commercially Reasonable Efforts to administer this Agreement and 
implement the provisions in accordance with the intent to minimize Taxes within the 
good faith parameters of the law. Seller shall be solely responsible as to any Transaction 
for all assessments, fees, costs, expenses and taxes (including without limitation, New 3 Taxes, but not income taxes) imposed by governmental authorities or other third parties 
("Third Party Impositions") relating to the mining, beneficiation, production, sale, use, 
loading and delivery of Coal to Buyer or in any way accrued or levied prior to the 
transfer of title to the Coal to Buyer, and including, without limitation, all severance 
taxes, royalties, black lung fees, reclamation fees and other costs, charges and liabilities. 
The risk of any change in such Third Party Impositions shall be borne solely by Seller 
unless a specific Transaction Confirmation expressly allows for pass through of such 
items. Buyer shall be solely responsible as to any Transaction for Third Party Impositions 
relating to the Coal accrued or levied at or after the transfer of title to the Coal to Buyer, 
including, but not limited to, sales or use tax if applicable. Notwithstanding any other 
provision of the Agreement to the contrary, if (i) a New Tax is imposed and (ii) Buyer or 
Seller would be responsible for such New Tax (iii) such New Tax is (as a result of 
laws, regulations and applicable contracts of Buyer in effect as of the Effective Date of 
the New Tax) of the type that Buyer can pass directly through to, or be reimbursed by, 
another person or entity, Buyer shall pay or cause to be paid, or reimburse Seller if Seller 
has paid, all such New Taxes. If either Party is exempt from taxes, it shall provide a 
certificate of exemption or other reasonably satisfactory evidence of such exemption. 
Each Party shall use reasonable efforts to obtain and cooperate with the attempts by any 
other Party to obtain any pass through, exemption fiom or reduction of any Tax. Each 
Party shall indemnifl, release, defend and hold harmless the other Party from and against 
any and all Third Party Impositions with respect to the Coal that are the responsibility of 

3 such Party pursuant to this Section 3.6. 



3.7 Option Exercise 
Unless otherwise expressly provided in the relevant Confirmation for an Option, in order 
to exercise the Option, the buyer of the Option ("Option Buyer") will, no later than 5:00 
p.m. Eastern Prevailing Time on the Exercise Date for an Option, notify the seller of the 
Option ("Option Seller") either verbally or in writing, which notice'will be irrevocable 
("Notice of Exercise"), of the Option Buyer's exercise of its right or rights granted 
pursuant to the relevant Option. The Option Buyer may exercise the right or rights 
granted pursuant to the Option only by timely giving a Notice of Exercise to the Option 
Seller. If the Option is not timely exercised, it will expire and neither the Option Buyer 
nor the Option Seller will have any further rights or liabilities with respect to that Option. 
Once an Option under a Transaction has been timely and properb exercised, the physical 
purchase and sale of the Coal related thereto shall be governed by the terms of this 
Master Agreement and the relevant Confirmation, and the terms "Buyer" and "Seller" as 
used in this Master Agreement shall refer to the physical buyer and seller of the Coal, 
respectively, and not to the Option Buyer and Option Seller. Notice to Option Buyer or 
Option Seller, as the case may be, shall constitute notice to Buyer or Seller. 

Article 4: Specifications, Weighing, Sampling and Analysis 

4.1 Specifications 
Seller shall cause all Coal delivered to Buyer pursuant to any Transaction to comply with 
the Specifications set forth in the relevant Confirmation. 

4.2 ' Unit Train or Truck Weighing 
Unless otherwise agreed by the Parties in the relevant Confirmation, Shipments delivered 
into Unit Trains or trucks shall be weighed at Seller's expense by means of a certified 
batch weighing system or certified track or truck scale or in the absence of a batch 
weighing system or track scales for rail weights, official railroad weights. The weights 
determined thereby (absent manifest error) will be the basis on which invoices will be 
rendered and payments made hereunder. 

a) Seller shall cause the Source to test, calibrate, and certify its scales at the Source 
approximately every six (6) months to maintain them at a scale accuracy in 
accordance with the guidelines outlined in the National Bureau of Standards 
Handbook #44. Seller shall use Commercially Reasonable Efforts to notify Buyer 
as soon as it knows the date and time for such testing and calibration, and Buyer 
shall have the right, but not the duty, to witness such testing, calibration, and 
certification of Seller's scales. 

b) If the scales at the Source are determined to be inoperative, if the Source is a 
Western Mine, then the weight of such coal delivered shall be determined by 
averaging the lading weight per railcar of the last five (5) trains of like equipment 
under this Agreement weighed at the Source prior to such breakdown. If less than 
five (5) trains of like equipment under this Agreement were weighed at the Source. 
prior to the breakdown, the weight per railcar shall be determined by averaging 
the weight per railcar of the train(s) of like equipment under this Agreement 
weighed at the Source prior to the breakdown as well as the lading weight per 



railcar of train(s) of like equipment under this Master Agreement first weighed at 
the Source after the scales are operable, so as to comprise a five (5) train weighted 
average. If the Source is an Eastern Mine, the weight of such coal delivered shall 
be determined by railroad weights. 

c) Buyer shall have the right to have a representative present at its own risk and 
expense at any and all times to observe weighing of the coal. If either Party 
should at any time question the accuracy of the scales at the Source, such Party 
may request a prompt test and adjustment of such track scales or batch weighing 
system at its expense by an entity mutually agreed upon by Buyer and Seller. 

4.3 Barge and Vessel Weighing 
Unless otherwise agreed by the Parties in the relevant Confirmation, Shipments delivered 
by barge(s) or vessel(s) shall be weighed at Seller's expense as determined by a certified 
belt scale (such certification to be not older than six (6) months from the date of loading) 
or if not available by draft survey taken at the Delivery Point prior to the departure of the 
barge(s) or vessel(s) from the Delivery Point at Seller's expense. The weights thereby 
determined (absent manifest error) will be the basis on which invoices will be rendered 
and payments made hereunder. All such draft surveys at the Delivery Point shall be 
conducted by an independent surveyor (certified commercial marine surveyor for vessels) 
experienced in the conduct of draft surveys selected by mutual agreement of the Parties, 
or failing agreement, by Seller unless otherwise stated in the relevant Confirmation. 

3 4.4 Sampling pod Analysis 

a) The Sampling Person, which shall be Seller, the Source or the Source's agent 
unless otherwise specified in the relevant Confirmation, shall cause a 
representative coal sample to be taken by mechanical sampler that is in working 
condition and that has been dynamically bias tested within twelve (12) months 
prior to delivery by an independent certified third party. If non-biased tested 
equipment is specifically authorized in a Confirmation, and in such event the 
Sampling Person is not able to obtain a sample with biased tested equipment in 
proper working condition, the Parties shall confer for purposes or reaching 
agreement as to an alternative means of sampling. Samples shall be taken on an 
"as-loaded" basis, and analyzed on an "as-received" basis and all sampling, 
sample preparation and analysis shall be performed in accordance with then 
current published applicable ASTM standards. 

b) Analysis shall be performed by the Analysis Person, which shall be an 
independent certified laboratory chosen by good faith agreement of the Parties. If 
the Parties fail to agree upon such laboratory, then (i) for PRB transactions, the 
Seller shall select the laboratory, (ii) for NYMEX transactions, the Buyer shall 
select the laboratory, or (iii) for all other product transaction, then each party shall 
select its own independent certified laboratory and the analyses of both 
laboratories shall be averaged and such average shall be conclusive and binding 
for all purposes, provided that the results obtained by the individual laboratories 
are within ASTM (interlaboratory) Reproducibility Limits; if the results are not 
within ASTM (interlaboratory) Reproducibility Limits, the analyses by the 



independent laboratories shall be repeated. Samples shall be analyzed on an "as- 
received" basis in accordance with then current published applicable ASTM 
standards. The Sampling Person's samples of Coal representing each Shipment 
and the analysis thereof as set forth above, shall be used to determine quality 
adjustments pursuant to Article 5.1 and any rejection or suspension rights 
pursuant to Article 5.2 or 5.3. Each sample shall be divided into four (4) parts in 
accordance with then current ASTM standards and placed in separate airtight 
containers. One (1) part of each sample will be analyzed by the Analysis Person 
as determined pursuant to Article 4.4(b) above; one (1) part shall be retained by 
the Sampling Person for a period of forty-five (45) days (if Seller is not the 
Sampling Person) or shipped as Seller directs; one (1) part shall be retained by the 
Sampling Person for a period of forty-five (45) days (if Buyer is not the Sampling 
Person) or shipped as Buyer directs; and one (1) part shall be retained by the 
Sampling Person for a period of forty-five (45) days to be used for a referee 
analysis, if necessary. 

c) The Analysis Person shall perform a short proximate analysis on an "as-received" 
basis, which shall include total moisture, ash, Btu, sulfur and, other data as 
required by the applicable Confirmation. At the request of either Buyer or Seller, 
and at the expense of the requesting Party, additional analyses may be performed. 
The Sampling Person shall or shall cause the results of the short proximate 
analysis to be reported to the Buyer and Seller, along with train I.D. number, 
weight and shipping data ("Shipping Report") by fax, telephone (to be confirmed 
promptly by fax) or other electronic means as soon as available, but in any event 
within twenty-four (24) hours (forty-eight (48) hours for PRB Sources) of the 
completion of the loading of each Shipment. By notice to the Sampling Person 
within twenty-four (24) hours after delivery of the Shipping Report and in any 
event prior to unloading of the coal at the destination, Buyer or Seller may object 
to the analysis (the "Objecting Person"), and if so, the Sampling Person shall 
submit the retained sample to an independent testing laboratory selected by and 
unaffiliated with the Objecting Person for an independent analysis. If the results 
of the independent analysis are within ASTM (interlaboratory) Reproducibility 
Limits, the original short proximate, sodium, and any other specification analysis 
as required in the applicable Confirmation, as appropriate, shall control and the 

- costs of the independent analysis shall be paid by the Objecting Person. If such 
results for any Specification are not within such Reproducibility Limits, the 
results of the independent analysis shall control and the costs of the independent 
analysis shall be borne by the non-Objecting Person. All analyses shall be 
performed in accordance with then current published applicable ASTM standards. 

4.5 Representative Presence 
Each Party has the right to have a representative present, at such Party's expense, at the 
Delivery Point during the loading, weighing and sampling of the Coal. 
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Article 5: Quality Adjustments; Rejection and Suspension Rights 

5.1 Quality Adjustments 
I f  Coal delivered under a Transaction varies from the Specifications in the Confirmation 
for such Transaction and Buyer does not exercise its rejection rights under Article 5.2, 
quality adjustments shall be calculated pursuant to the formulas set forth in Exhibit A 
(unless otherwise provided for in the Confirmation), and for any other specification(s) 
according to formula(s) set forth in the Confirmation. Within ten (10) Business Days 
aRer the end of each month during the Term for each Transaction, the quality adjustments 
for each Transaction, if any, shall be netted against each other and the net quality 
adjustment, as appropriate, for all Shipments during such month shall be determined by 
Seller, and Buyer shall pay Seller the net positive adjustment, if any, or Seller shall credit 
Buyer the net negative adjustment, if any, on the next invoice (or pay such amount to 
Buyer in the event no further invoices are due) in accordance with the billing and 
payment terms of Article 6. 

5.2 Buyer's Rejection Rights 
Unless otherwise specified in the relevant Confirmation, if any Shipment of Coal triggers 
any of the Rejection Limits specified in the Confirmation for a Transaction (a "Non- 
conforming Shipment"), Buyer shall have the option, exercisable by notice to Seller 
within twenty-four (24) hours of Buyer's receipt of the Sampling Person's short 
proximate analysis and additional analysis, if any, of the Coal provided to 
Article 4.4 of either (i) rejecting such Non-Conforming Shipment at the Delivery Point or 
in route, but prior to unloading fiorn Transporter's equipment or (ii) accepting any Non- 
Corrfarming Shipment with a Contract Price adjustment mutually agreed upon by the 
Parties in a Confirmation. If Buyer fails timely to exercise its rejection rights under this 
Article 5.2 as to a Shipment, Buyer shall be deemed to have waived such rights to reject 
with respect to that Shipment only. Buyer's failure to timely exercise such notice does 
not however, constitute a waiver of its right to any penalty adjustment provided for herein 
or in the relevant confirmation with respect to such Non-Conforming Shipment. I f  Buyer 
timely rejects the Non-Conforming Shipment, Seller shall be responsible for promptly 
transporting the rejected Coal to an alternative destination determined by Seller and, if 
applicable, promptly unloading such coal and shall reimburse Buyer for all reasonable 
costs and expenses associated with the transportation, storage, handling and removal of 
the Non-Conforming Shipment. Seller shall, at Buyer's election, replace the rejected coal 
within a reasonable period of time, provided that Buyer gives written notice to Seller of 
its desire for replacement coal within forty-eight (48) hours after rejection of the Non- 
Conforming Shipment. Notwithstanding anything to the contrary set forth herein, any 
claim by Buyer with respect toCoal sold hereunder or any penalty adjustment due 
hereunder shall be deemed waived by Buyer unless submitted to Seller in writing within 
thirty (30) days after delivery of such Coal. 

5.3 Suspension Rights 
I f  there are three (3) Non-Conforming Shipments, whether rejected or not, under a 

4 Transaction in any three (3) month period or if two (2) out of four (4) consecutive 
Shipments under a Transaction (with respect to barge coal the preceding test shall be 



determined by one (1) or more rejectable barges being loaded in each of two (2) days of 
sequential Shipments under a given Transaction whether or not there are any intervening 
days without Shipments) are Non-Conforming Shipments, or should Seller fail to meet 
one or more Schedule 2 Periodic Performance Quality Limits as set forth in a Schedule 2 
to a Confirmation, as the case may be, then Buyer may upon notice to Seller suspend the 
receipt of future Shipments (except Shipments already loaded or in transit to Buyer) 
under such Transaction. A waiver by Buyer of the suspension right for any one period 
shall not constitute a waiver for subsequent periods. If Seller, within ten (10) days of its 
receipt of such notice, provides reasonable assurances in writing to I3uyer that hture 
Shipments under the Transaction will conform to the Specifications and Buyer has 
accepted such assurances (such acceptance not to be unreasonably withheld), Shipments 
shall resume and any tonnage deficiencies shall be made up within the Term at Buyer's 
option. If (i) Seller fails to provide such acceptable assurances within such ten (10) day 
period, or (ii) after such assurances are provided and for a period of three (3) months 
thereafier, any Shipments of Coal trigger any of Buyer's rejection rights under Article 5.2 
for the Rejection Limit parameter for which there was a prior suspension under such 
Transaction or should Seller fail to meet one (1) or more Schedule 2 Periodic 
Performance Quality Limits as set forth in a Schedule 2 to a Confirmation, as the case 
may be, then such failure shall constitute an Event of Default (as hereinafter defined) 
with respect to such Transaction. 

Article 6: Settlements; Security 

3 6.1 Billing and Payment 

a) Unless otherwise agreed by the Parties, after the end of each shipment month 
during the Term for each Transaction, Buyer and Seller shall provide the other, if 
necessary, with an invoice, setting forth, as appropriate, 

(i) the aggregate Contract Price owed to Seller for the Coal actually delivered to 
Ruyer at each Delivery Point during the applicable month: 

(ii) any quality adjustments and supporting calculations determined pursuant to 
Article 5.1; 

(iii)any transportation or other charges owed by Buyer or Seller to the other pursuant 
to this Master Agreement; 

(iv)any liquidated damages payments pursuant to Article 8.4; and 
(v) any Early Termination Payment pursuant to Article 8.3. 

No later than ten (10) days after receipt of a Party's invoice or the 2 5 ~  day of the month, 
which ever is later, (or if such day is not a Business Day, the immediately following 
Business Day), the receiving Party shall pay, by electronic transfer in immediately 
available United States funds, the amount set forth on such invoice along with the 
necessary information enabling reconciliation to the relevant shipment to the applicable 
payment address provided in Exhibit B. With regard to (iv) and (v) above, the 
Performing Party may, at its sole option, accelerate payments due them within three (3) 
Business Days after receipt of invoice. All past due payments shall bear interest at  the 

3 Interest Rate from and including the date due to but excluding the date paid. 



w b) With respect to financial bookout transactions, all such invoices shall provide for 
payment no later than ten (10) days after receipt of an invoice or on the 25" of the 
month of the scheduled delivery, whichever is later (or if such day is not a 
Business Day, the immediately following Business Day). 

c) The premium amount for the purchase of an Option shall be paid within two (2) 
Business Days of receipt of an invoice from the Option Seller (or if such day is 
not a Business Day, the immediately following Business Day). 

d) If the receiving Party in good faith reasonably disputes an invoice, it shall provide 
a written explanation speciSying in detail the basis for the dispute and pay any 
undisputed portion no later than the due date. If any amount disputed by the 
receiving Party is subsequently determined to be due, it shall be paid within five 
(5) days along with interest accrued at the Interest Rate fiom the original due date 
until the date paid. If after such determination any Party fails to pay amounts 
under this Master Agreement when due, unless such amount is excused by Force 
Majeure under Article 7 hereof, in addition to the rights and remedies provided in 
this Master Agreement, the aggrieved Party shall have the right to: (i) suspend 
performance under this Master Agreement until such amounts plus interest at the 
Interest Rate have been paid, and/or (ii) exercise any remedy available at law or in 
equity to enforce payment of such amount plus interest at the Interest Rate. 

6.2 Netting and Setoff 
If, under any Transaction under this Master Agreement, the Parties are required to pay 3 any amount on the same day or in the same month, then such amounts with respect to 
each Party may be aggregated and the Parties may discharge their obligations to pay 
through netting, in which case the Party, if any, owing the greater aggregate amount may 
pay to the other Party the difference between the amounts owed. Each Party reserves to 
itself all rights, setoffs, counterclaims, combination of accounts, liens and other remedies 
and defenses which such Party has or may be entitled to (whether by operation of law or 
otherwise). The obligations to make payments under this Master Agreement and/or any 
Transaction may be offset against each other, set off or recouped therefrom. 

6.3 Audit 
Each Party shall maintain accurate records relating to Coal sales and purchases made 
pursuant to this haster Agreement or any Transactions hereunder. Such records shall be 
retained for a period of at least two (2) years after completion or termination of the 
relevant Transaction. Each Party (and its representatives) has the right, at its sole 
expense during normal working hours and upon reasonable advance notice, to examine 
the records of the other Party, but only to the extent reasonably necessary to verify the 
accuracy of any statement, charge or computation made pursuant to this Master 
Agreement or a Transaction. If requested, a Party shall provide to the requesting Party 
statements evidencing the quantities of Coal delivered or received at the Delivery Point. 
Examination of records hereunder shall be limited to one examination per year for each 
Transaction. If any such examination reveals any inaccuracy in any statement, the 

4 necessary adjustments in such statements and the payments thereof will be promptly 
made and shall bear interest calculated at the Interest Rate fiom the date the overpayment 



:M or underpayment was made until paid; provided, however, that no adjustment for any 
statement or payment will be made unless objection to the accuracy thereof was made in 
writing, in reference hereto, prior to the lapse of two (2) years fkom the rendition there06 
and provided further, that for the purpose of such statement and payment objections, this 
Article will survive any termination of a Transaction or this Master Agreement. 

6.4 Material Adverse Change 
A Material Adverse Change occurs with respect to either Party or either Party's credit 
support provider if one exists, if (i) there is any material change in the condition 
(financial or otherwise), net worth, assets, properties or operations, or in economic 
conditions, which, taken as a whole, can reasonably be anticipated to impair the ability of 
such Party to fulfill its obligations; or (ii) there is reasonable grounds to believe that the 
creditworthiness of such Party has become unsatisfactory or its ability to perform under 
this Agreement has been materially impaired. 

6.5 Performance Assurdnce 
If a Material Adverse Change has occurred, the Party seeking assurance ("Requesting 
Party") may make a written request of the other Party ("Providing Party") to provide 
Performance Assurance in an amount determined in a commercially reasonable manner, 
and in a form acceptable to the Requesting Party. IJpon receipt of the request, the 
Providing Party shall have three (3) Business Days to provide such Performance 
Assurances. If not provided, the Requesting Party will be entitled to the remedies set 
forth in Article 8. If the Providing Party provides Performance Assurance to the 
Requesting Party within three (3) Business Days, it is understood that the Providing Party 
shall not in fact have defaulted under this Agreement by incurring a Material Adverse 
Change. Performance Assurance is defined as (i) cash (ii) letters of credit, or (iii) such 
other form of security acceptable to the Requesting Party. 

6.6 Financial Information 
Periodically a Party shall have the right to request updated financial information from the 
other Party. Promptly upon the requesting Party executing Confidentiality undertakings if 
requested by the other Party, the other Party shall promptly furnish financial information 
required in order to verifl credit worthiness. 

Article 7: Force Majeure 

7.1 Events of Force Majeure 
If a Party to a Transaction is delayed in or prevented fkom performing, in whole or in 
part, any of its obligations under a Transaction due to acts of God, war, riots, civil 
insurrection, acts of the public enemy, strikes, lockoufs, natural disasters, breakdown of 
or damage to necessary facilities or equipment, transportation delays caused by other 
events of Force Majeure, or other causes that are beyond the reasonable control and 
without the fault or negligence of the Party affected thereby and which by the exercise of 
due diligence, could not have been prevented or avoided by such Party or is unable in 

w good faith to obtain a substitute therefore (such events being referred to herein as "Force 
Majeure"), and such Party gives oral notice and full details of the Force Majeure to the 



other Party as soon as reasonably practicable after the occurrence of the event of Force 
Majeure (such notice to be confirmed in writing), then during the pendency of such Force 
Majeure but for no longer period, the obligations of the Parties under such affected 
Transaction (other than obligations to make payments then due) shall be suspended to the 
extent required by the event. The Party affected by the Force Majeure shall remedy the 
Force Majeure with all reasonable dispatch and will keep the other Party advised as to the 
continuance of the Force Majeure event; provided however, that this provision shall not 
require Seller to deliver, or Buyer to receive, the Coal at points other than the Delivery 
Point for the authorized Source including allowable substitutions under the Transaction. 
Force Majeure does not include: (i) the loss of Buyer's markets; (ii) a change in market 
conditions including the ability of the Seller to sell Coal at a higher price; (iii) Seller's 
inability to economically produce or obtain the Coal; (iv) Buyer or Buyer's customer to 
buy Coal at a lower price, whether or not foreseeable; or (v) regulatory or contractual 
disallowance of the pass-through of the costs of Coal or other related costs. 

7.2 Termination under Force Majeure 
If an event of complete or partial Force Majeure persists for a continuous period of sixty 
(60) days, then the Party not claiming Force Majeure shall have the option, upon three 
days' prior written notice, to terminate the affected Transaction to the extent affected and 
the associated obligations of the Parties thereunder (other than payment obligations for 
prior performance thereunder). In the event of a Force Majeure, delivery of the affected 
qantity of Coal shall not be made up except by mutual agreement of the Buyer and 

3 Seller. 

7.3 Transactions Affected by Force Majeure 
If Seller claims Force Majeure and is unable to meet all of its sales obligations under an 
affected Transaction and any other of its coal sales agreements involving coal of a similar 
type and quality as the Coal, or if Buyer claims Force Majeure and is unable to meet all 
of its purchase obligations under an affected Transaction and any other of its coal 
purchase agreements involving coal of a similar type and quality as the Coal, then any 
reductions in Seller's deliveries or Buyer's purchases (as applicable) shall be allocated on 
a pro rata basis among the affected Transaction(s) and such other coal supply or purchase 
agreements involving Coal of the same type and quality as the Coal to the extent 
contractually permitted by such Transaction and agreements. 

7.4 Discretion of Party Claiming Force Majeure 
It is understood and agreed that significant capital expenditures and settlement of strikes 
and lockouts shall be entirely within the discretion of the party having the difficulty, and 
that the above requirement that any Force Majeure shall be remedied with all reasonable 
dispatch shall not require significant capital expenditure or settlement of strikes and 
lockouts by acceding to the demands of the opposing Party when such course is 
inadvisable in the discretion of the Party having difficulty. 



Article 8: Events of Default, Remedies and Limitation of Liability 

8.1 Events of Default 
An event of default ("Event of Default") with respect to a Party (the "Defaulting Party") 
shall mean any of the following: 

a) the failure of Defaulting Party to pay when due any required payment and such 
failure is not remedied within three (3) Business Days after written notice thereof 
(provided the payment is not subject to a good faith dispute as described in Article 
6.1 b)); 

b) the failure of the Defaulting Party to comply with its other material obligations 
under a Transaction covered by this Master Agreement and such failure continues 
uncured for three (3) Business Days after written notice thereof, provided that if 
it shall be impracticable or impossible to remedy such failure within such three 
(3) Business Day period, the cure period shall be extended for an additional 
period reasonably necessary to remedy such failure subject to the condition that 
during the additional period, the Defaulting Party shall be diligently pursuing a 
remedy for the failure; 

c) the Defaulting Party or its Guarantor shall be subject to a Bankruptcy 
Proceeding; 

d) an event described in the last sentence of Article 5.3 has occurred with respect to 

3 a Transaction; 

e) any representation or warranty made by a Party herein shall prove to be untrue in 
any material respect when made; 

f) a Party suffers a Material Adverse Change as defined in Section 6.4 and fails to 
provide Performance Assurances as provided in Section 6.5; 

g) the failure of the Defaulting Party to comply with its other material obligations 
under this Master Agreement and such failure continues uncured for three (3) 
Business Days after written notice thereof, provided that if it shall be 
impracticable or impossible to remedy such failure within such three (3) Business 
Day period, the cure period shall be extended for an additional period reasonably 

. necessary to remedy such failure subject to the condition that during the 
additional period, the ~ e f a u l t i n ~  Party shall be diligently pursuing a remedy for 
the failure. 

h) (i) a default, event of default or other similar condition or event in respect to the 
Defaulting Party under one or more agreements or instruments, individually or 
collectively, relating to indebtedness for borrowed money in an aggregate amount 
of not less than the applicable Cross Default Amount, which results in such 
indebtedness becoming, or becoming capable at such time of being declared, 
immediately due and payable or (ii) a default by such Party in making on the due 
date therefor one or more payments, individually or collectively, in an aggregate 

3 amount of not less than the applicable Cross Default Amount. 



J i) a Party is in default under any Specified Transaction and, after giving effect to any 
applicable notice requirement or grace period, there occurs a liquidation of, an 
acceleration of obligations under, or an early termination of, that Specified 
Transaction "Specified Transaction(s)" shall mean any obligation of a party to  
this Master Agreement incurred under any other agreement(s) between the parties 
to this Master Agreement, or instrument(s) or undertaking(s) issued or executed 
by one party to, or in favor of, the other party. 

8.2 Early Termination 
Upon the occurrence and during the continuance of an Event of Default, as to the 
Defaulting Party, the other Party (the "Non-Defaulting Party") may, in its sole discretian, 
(a) accelerate and liquidate the Parties' respective obligations under this Master 
Agreement and all Transactions by establishing, and notifying the Defaulting Party of, an 
early termination date (which shall be no earlier than the date such written notice is 
received and no later than twenty (20) days after the date of such notice) on which this 
Master Agreement and all Transactions shall terminate ("Early Termination Date"), 
andlor (b) withhold any payments due to the Defaulting Party until such Event of Default 
is cured, and/or (c) suspend performance of its obligations under this Master Agreement 
and any Transactions until such Event of Default is cured. If the "Event of Default" is one 
described in Article 8.l(a) (ii) or (v) above and the Non-Defaulting Party has elected to 
establish an Early Termination Date, the N0.n-Defaulting Party may, in its sole discretion, 
choose to terminate only the Transaction(s) which gave rise to such Event(s) of Default 
(in which case, this Master Agreement shall remain in effect as to all Transactions not 3 then terminated, without prejudice to the Non-Defaulting Party's rights under this Article 
8.2 to declare upon a subsequent Event of Default an Early Termination Date as to any 
remaining Transactions(s)). If the Event of Default is one described in Article 8.1 (a) 
clause (iii), this Master Agreement and all Transactions under it shall automatically 
terminate and the Early Termination Date shall be established by the Non-Defaulting 
Party. If notice of an Early Termination Date is given under this Article 8.2, the Early 
Termination Date will occur on the designated date, whether or not the relevant Event(s) 
of Default is then continuing. Any rights of a Non-Defaulting Party under this Article 8.2 
shall be in addition to such Non-Defaulting Party's other rights under this Article 8. 

8.3 Early Termination Payment 
If an Early 'Termination Date is established, the Non-Defaulting Party shall in good faith 
calculate its Gains or Losses, and Costs, resulting from the termination of the terminated 
Transaction(s), aggregate such Gains or Losses, and Costs, with respect to all terminated 
Transactions into a single net amount, and then notify the Defaulting Party of the net 
amount owed or owing. If the Mon-Defaulting Party's aggregate Losses and Costs exceed 
its aggregate Gains, the Defaulting Party shall, within one (1) day of its receipt of such 
notice pay the net amount to the Non-Defaulting Party, including interest at the Interest 
Rate fiom the Early Termination Date until paid. If the Non-Defaulting Party's aggregate 
Gains exceed its aggregate Losses and Costs, if any, resulting from such early 
termination, the Non-Defaulting Party shall pay the net amount to the Defaulting Party in 

3 accordance with Article 6.1 hereof. The Non-Defaulting Party shall determine its Gains 
or Losses, and Costs, as of the Early Termination Date, or, if that is not possible, at the 



earliest date thereafter that is reasonably possible. If an Event of Default occurs, the Non- 

I) Defaulting Party may (at its election) set off any or all amounts which the Defaulting 
Party owes to the Non-Defaulting Party (or any Affiliates of the Non-Defaulting Party) 
under this Master Agreement or any other agreement(s) against any or all amounts which 
the Non-Defaulting Party (or any Affiliates of the Non-Defaulting Party) owes to the 
Defaulting Party under this Master Agreement and any other agreement(s) between the 
Parties. The Non-Defaulting Party shall use Commercially Reasonable Efforts to mitigate 
any costs and damages that it is entitled to hereunder and act at all times in a 
commercially reasonable manner. The Defaulting Party shall have the right to audit 
(through a third party independent auditor mutually agreed to by the Parties) the 
calculation of all such gains, losses and costs. 

8.4 Remedies 
The remedies set forth &I this Article 8.4 shall be the Non-Defaulting Party's exclusive 
monetary remedies for the Defaulting Party's failure to perform under a Transaction prior 
to the Non-Defaulting Party's early termination of such Transaction due to an Event of 
Default pursuant to Article 8.1 : 

a) As an alternative to the damages provision below, if the Parties mutually agree in 
writing, the Non-Defaulting Party may schedule deliveries or receipts, as the case 
may be, pursuant to such terms as the Parties agree in order to discharge some or 
all of the obligation to pay damages. In the absence of such agreement, the 
darnages provision of this Section shall apply. . 

b) Unless excused by Force Majeure or Buyer's failure to perform, if Seller fails to 
deliver the quantity of coal in accordance with the applicable Transaction and this 
Master Agreement, Seller shall pay to Buyer an amount for each ton of  coal of 
such deficiency equal to (i) the market price at which Buyer is able, or at the time 
of Seller's breach, would be able (FOB Delivery Point) to purchase or otherwise 
receive comparable supplies of Coal of comparable quality on an equivalent 
#/rnmBtu, SOz adjusted basis ("Replacement Price") minus (ii) the Contract Price 
agreed to for the specific Transaction; except that if such difference is zero or 
negative, then neither Party shall have any obligation to make any deficiency 
payment to the other. 

c) Unless excused by Force Majeure or Seller's failure to perform, if Buyer fails to 
accept delivery of the quantity of coal in accordance with the applicable 
Transaction and this Master Agreement, Buyer shall pay to Seller an amount for 
each ton of coal of such deficiency equal to (i) the Contract Price agreed to for the 
specific Transaction minus (ii) the market price at which Seller is able, or would 
be able (FOB Delivery Point), to sell or otherwise dispose of the coal at the time 
of Buyer's breach ("Sales Price"); except that if such difference is zero or 
negative, then neither Party shall have any obligation to make any deficiency 
payment to the other. 

d) Both Parties shall be subject to a commercially reasonable good faith obligation to 
mitigate any damages hereunder. 



lciwsd 
e) Payment of amounts, if any, determined under paragraph (b) or (c) of this Article 

8.4 shall be made in accordance with Article 6.1. All such determinations shall be 
made in a commercially reasonable manner and the Non-Defaulting Party shall 
not be required to enter into any actual replacement transaction in order to 
determine the Replacement Price or Sales Price as appropriate. 

f) If a Party obligated to make a payment under this Section 8.4 timely makes such 
payment to the other Party, no failure to perform as described in this Section 8.4 
shall constitute an Event of Default pursuant to Section 8.1. 

8.5 Damages Stipulation 
Each Party stipulates that the payment obligations set forth in this Article 8 for the 
damages incurred are a reasonable approximation of the anticipated harm or loss and 
acknowledges the difficulty of estimation or calculation of actual damages, and each 
Party hereby waives the right to contest such payments as unenforceable, an unreasonable 
penalty or otherwise. 

8.6 Expenses 
The Defaulting Party will, on demand, indemnify and hold harmless the Non-Defaulting 
Party for and against all reasonable out-of-pocket expenses, including Legal Costs, 
incurred by the Non-Defaulting Party by reason of the enforcement and protection of its 
rights under this Master Agreement or any Transaction by reason of an Event of Default 
or an early termination of a Transaction, including, but not limited to, costs of collection. 

8.7 Limitation of Liability 
THE PARTIES CONFIRM THAT THE EXPRESS REMEDIES AND MEASURES OF 
DAMAGES PROVIDED IN THIS MASTER AGREEMENT SATISFY THE 
ESSENTIAL PURPOSES HEREOF. FOR BREACH OF ANY PROVISION FOR 
WHICH AN EXPRESS RF'MEDY OR MEASURE OF DAMAGES IS HEREIN 
PROVIDED, SUCH EXPRESS REMEDY OR MEASURE OF DAMAGES SHALL BE 
THE SOLE AND EXCLUSIVE REMEDY, THE LIABLE PARTY'S LIABILITY 
SHALL RE LIMITED AS SET FORTH IN SUCH PROVISION, AND ALL OTHER 
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED UNLESS 
OTHERWISE PROVIDED IN THIS MASTER AGREEMENT. IF NO REMEDY OR 
MEASURE OF DAMAGES IS EXPRESSLY HEREIN PROVIDED, THE LIABLE 
PARTY'S LIABILITY SHALL BE LIMITED TO DIRECT ACTUAL DAMAGES 
ONLY. NOTWITHSTANDING ANY OTHER PROVISION IN THIS MASTER 
AGREEMENT OR IN ANY TRANSACTION, NEITHER PARTY SHALI, BE LIABLE 
TO THE OTHER FOR CONSEQUENTIAL, INCIDENTAL, PUNITIVE, 
EXEMPLARY OR INDIRECT DAMAGES, L,OST PROFITS, OR BUSINESS 
INTERRUPTION DAMAGES, WHETHER BY STATUTE, IN TORT OR IN 
CONTRACT, UNDER THIS MASTER AGREEMENT, ANY TRANSACTION, ANY 
INDEMNITY PROVISION OR OTHERWISE. 



Article 9: Arbitration 

Any controversy or claim arising out of or relating to this Agreement, or the breach 
thereof, shall be settled by binding Arbitration in accordance with the Commercial 
Arbitration Rules of  the American Arbitration Association, and judgment upon the award 
rendered by the arbitrators may be entered in any court having jurisdiction thereof. With 
respect to any arbitration, the number of arbitrators shall be three, each Party having the 
right to appoint one arbitrator who shall together then appoint a third neutral arbitrator 
within thirty (30) days in accordance with the rules. The third arbitrator shall be a person 
who has five years or more experience in the coal industry. None of the arbitrators shall 
have been previously employed by either Party or have any direct interest in either Party 
or the subject matter of the arbitration, unless such conflict is express acknowledged and 
waived in writing by both Parties. The place of arbitration hearings shall alternate 
hetween the office of Buyer and Seller, the first being held at Seller's office. It is 
expressly agreed that the arbitratars shall have no authority to award consequential, 
special, indirect, or exemplary, or punitive damages of any type under any circumstances 
regardless of whether such damages may be available under applicable law, or federal 
law, or under the Federal Arbitration Act, the Parties hereby waiving their rights, if any, 
to recover consequential, special, indirect, exemplary, and punitive damages with respect 
to this Master Agreement. Any award reached by the arbitrators may be vacated pursuant 
to Section 12 or modified pursuant to Section 13 of the Uniform Arbitration Act adopted 
in 1955, and amended on August 30, 1956. The Parties agree that all arbitration 
proceedings conducted hereunder and the decision of the arbitratars shall be kept 

3 confidential and not disclosed, except to Parties, affiliates, accountants, lawyers and 
regulatory bodies to the extent necessary to enforce the decision. 

Article 10: Miscellaneous 

10.1 Successors and Assigns; Assignment 
This Master Agreement shall inure to the benefit of and be binding upon the Parties and 
their respective successors and permitted assigns. However, no Party shall assign this 
Master Agreement or any Transaction or any of its rights or obligations hereunder or 
under any Transaction without the prior written consent of the other Parties, which 
consent shall not be unreasonably withheld or delayed. Notwithstanding the foregoing, 
any Party may, without the need for consent Erom the other Parties (and without relieving 
itself from liability hereunder and under any Transaction), (a) transfer, sell, pledge, 
encumber or assign this Master Agreement and/or any Transaction or the accounts, 
revenues or proceeds hereof or thereof in connection with any financing or other financial 
arrangements; (b) transfer or assign this Master Agreement and/or any Transaction to an 
Affiliate of such Party so long as the Affiliate has a credit rating equal to or higher than 
the original Party; or (c) transfer or assign this Master Agreement and/or any Transaction 
to any creditworthy person or entity, as such creditworthiness is determined by the non- 
assigning party using reasonable commercial practices, succeeding to all or substantially ~ 

all of the assets of such Party by way of merger, reorganization or otherwise; provided, 
however, that no such assignment shall in any way relieve the assignor &om liability for 3 fidl performance under this Master Agreement and the Transactions. Any such assignee 
shall assume and agree to be bound by the terms and conditions of this Master Agreement 



and such Transactions. Any transfer in violation of this section shall be deemed null and 
3 void. 

10.2 Warranties 
OTHER THAN THOSE EXPRESSLY PROVIDED IN ARTICLE 3.4 AND 4.1 OR IN 
A CONFIRMATION, SELLER MAKES NO OTHER REPRESENTATION OR 
WARRANTY, WRITTEN OR ORAL, EXPRESS OR IMPLIED, IN CONNECTION 
WITH THE SALE AND PURCHASE OF COAL HEREUNDER. ALL WARRANTIES 
OF MERCHANTABILITY OR OF FITNESS FOR A PARTICULAR PURPOSE OR 
ARISING FROM A COURSE OF DEALING OR USAGE OF TRADE ARE 
SPECIFICALLY EXCLUDED. SELLER MAmS NO WARRANTY CONCERNING 
THFi SUITABILITY OF COAL DELIVERED HEREUNDER FOR USE IN ANY 
FACILITIES. 

10.3 Notices 
All notices, requests, statements or payments shall be made to the addresses specified in 
Exhibit I3 hereto. Unless expressly provided otherwise, notices shall be in writing and 
delivered by letter, facsimile, electronically or other documentary form. Notice by 
facsimile, electronic means or hand delivery shall be deemed to have been received by 
the close of Business Day on which it was transmitted or hand delivered (unless 
transmitted or hand delivered after close of the Business Day in which it shall be deemed 
received at the close of the next Business Day). Notice by overnight mail or courier shall 
be deemed to have been received one (1) Business Day after it was sent. A Party may 3 change its address by providing notice thereof in accordance with this Article 10.3. 

10.4 Confidentiality 
No Party shall disclose, without the prior written consent of the other Party, the terms of 
any Transaction to a third party (other than a Party's and its Affiliates' employees, 
lenders, counsel, Tyrone or accountants) except in order to comply with any applicable 
law, order, regulation or exchange rule; provided, each Party shall notify the other Party 
of any proceeding of which it is aware which may result in disclosure and use 
Commercially Reasonable Efforts to prevent or limit the disclosure. 

10.5 Governing Law 
THIS MASTER AGREEMENT AND EACH TRANSACTION AND THE RIGHTS 
AND DUTIES OF THE PARTIES ARISING HEREFROM AND THEREFROM 
SHALL BE GOVERNED BY AND CONSTRUED, ENFORCED AND PERFORMED 
IN ACCORDANCE WITH THE LAWS OF THE STATE OF OHIO WITHOUT 
GIVING EFFECT T O  PRINCIPL,ES OF CONFLICTS OF L,AWS. 

10.6 Entire Agreement; Amendments; Interpretation 
This Master Agreement, the Schedules, Annexes, Exhibits and Appendices hereto and 
made a part hereof, if any, and each Transaction, constitute the entire agreement between 
the Parties relating to the subject matter contemplated by this Master Agreement and 

3 supersedes any prior or contemporaneous agreements or representations affecting the 
same subject matter. Except for any matters which, in accordance with the express 
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provisions of this Agreement, may be resolved by verbal agreement between the Parties, 
no amendment, modification or change to this Master Agreement shall be enforceable 
unless reduced to a writing executed by the Party against whom such amendment, 
modification or change is sought to be enforced and specifically referencing this Master 
Agreement. The Parties acknowledge that each Party and its counsel have reviewed and 
revised this Master Agreement and that the normal rule of construction to the effect that 
any ambiguities are to be resolved against the drafting Party shall not be used in 
interpretation of this Master Agreement. 

10.7 Counterparts; Severabiiity; Survival 
This Master Agreement and each Confirmation may be executed in several counterparts, 
each of which is an original and all of which constitute one and the same instrument. 
Except as may otherwise be stated herein, any provision or Article hereof that is declared 
or rendered unlawful by any applicable court of law or regulatory agency, or deemed 
un1aWfh.l because of a statutory change, will not otherwise affect the l a m  obligations 
that arise under this Master Agreement or a Transaction. In the event any provisioe of 
this Master Agreement is declared unlawful, the Parties will promptly renegotiate to 
restore this Master Agreement or such Transaction as near as possible to its original 
intent and effect. All indemnity and audit rights shall survive the termination of this 
Master Agreement in h l l  for a period of two (2) years (except with respect to audit rights 
as to Third Party Impositions which shall survive for the applicable statute of limitations, 
including any extensions thereof). 

3 10.8 Non-Waiver; Duty to Mitigate; No Partnership or Third Party Beneficiaries 
No waiver by any Party of any of its rights with respect to any other Party or with respect 
to any matter or default arising in connection with this Master Agreement shall be 
construed as a waiver of any subsequent right, matter or default whether of a like kind or 
different nature. Any waiver shall be in writing signed by the waiving Party. Each Party 
agrees that it has a duty to mitigate damages. Except as otherwise set forth in the 
Preamble to this Master Agreement, nothing contained in this Master Agreement or in 
any Transaction shall be construed or constitute any Party as the employee, agent, 
partner, joint venturer or contractor of any other Party. This Master Agreement and each 
Transaction is made and entered into for the sole protection and legal benefit of the 
Parties, and their permitted successors and assigns, and no other Person shall be a direct 
or indirect legal beneficiary of, or have any direct or indirect cause of action or claim in  
connection with this Master Agreement or any Transaction. 

10.9 Forward Contract 
The Parties acknowledge and agree that all Transactions constitute "forward contracts" 
within the meaning of the United States Bankruptcy Code. 

Article 11: Definitions 

ffAfElkzte" means, with respect to any person, any other person (other than an individual) that 
directly or indirectly, through one or more intermediaries, controls or is controlled by, or is under 3 common control with, such person. For this purpose, "control" means the direct or indirect 
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ownership of fifty percent (50%) or more of the outstanding capital stock or other equity interests Cr/ having ordinary voting power. 

"Analvsis Person" means the person or entity specified in the relevant Confirmation that will pay 
for and perform, or cause to be performed, analysis of the Coal pursuant to a Transaction. 

"ASTM" means the American Society for Testing and Materials. 

"Bankruvtcv Proceeding" means with respect to a Party or entity, such Party or entity (a) makes 
an assignment or any general arrangement for the benefit of creditors, (b) files a petition or 
otherwise commences, authorizes or acquiesces in the commencement of a proceeding or cause of 
action under any bankruptcy or similar law for the protection of creditors, (c) has such a petition 
filed against it and such petition is not withdrawn or dismissed within thirty (30) days after such 
filing, (d) otherwise becomes bankrupt or insolvent (however evidenced), or (e) is unable to pay 
its debts as they fall due. 

"BiU o f  Lading" means with respect to a truck delivery, a certified truck scale weight, and with 
respect to a train delivery, a certified rail weight certificate. 

"Btu" means the amount of energy required to raise the temperature of one (1) pound of pure 
G r  one (1) degree Fahrenheit from 59.5" Fahrenheit to 60.5" Fahrenheit at a constant pressure 
of 14.73 pounds per square inch absolute. 

"Business Dav" means a day on which Federal Reserve member hanks in New York City are 
open for business unless such day is a Holiday; and a Business Day shall open at 8:00 a.m. and 
close at 5:00 p.m. Eastern Prevailing Time. 

"Buver" means the Party to a Transaction who is obligated to pilrchase and receive, or cause to 

w be received, Coal during the Term of the Transaction. 

"Buver's Customer" means the party that Buyer has contracted to sell the Coal purchased from 
Seller under a Transaction. 

"Claims" means all claims or actions, threatened or filed and whether groundless, false or 
fraudulent, that directly or indirectly relate to the subject matter of an indemnity, and the resulting 
losses, damages, expenses, attorneys' fees and court costs, whether incurred by settlement or 
otherwise, and whether such Claims or actions are threatened or filed prior to or after the 
termination of this Master Agreement. 

"Coal" - means any and all of the coal to be sold by Seller and purchased by Buyer, the quality of 
which conforms to the Specifications and which does not trigger Buyer's rejection rights under 
Article 5.2, or is otherwise accepted by Buyer under this Master Agreement or any Transaction, 
and which contains no synthetic fuels, is substantially free from any extraneous materials 
(including, but not limited to mining debris, bone, slate, iron, steel, petroleum coke, earth, rock, 
pyrite, wood or blasting wire), is substantially consistent in quality throughout a Shipment, meets 
the size required, and has had no intermediate sizes (including fines) added or removed. 

"Coal Buver" means Buyer. 

"Coal Seller" means Seller. 

"Comrnerciallv Reasonable Efforb" means the taking by a Person of such action as would be in 
accordance with reasonable commercial practices as applied to the particular matter in question to 
achieve the result as expeditiously as practicable; provided, however, that such action shall not 
require that such Person incur unreasonable expense. 



"Contract Price" means the price in $U.S. per Ton (unless otherwise specified in the 
Confirmation) to be paid by Buyer to Seller for the purchase of Coal and any other proper charges 4 pursuant to a Transaction. 

"Contract Ouantitv" means the quantity of Coal that Seller agrees to sell to (or if applicable, 
exchange with), or cause to be delivered to, Buyer, and that Buyer agrees to purchase and receive, 
or cause to be received, from Seller, pursuant to a Transaction, as specified in a Confirmation. 

"CosCs" - means any brokerage fees, commissions and other transactional costs and expenses 
reasonably incurred either by the Non-Defaulting Party as a result of terminating any hedges or 
other risk management contracts and/or entering into new arrangements in order to replace the 
early terminated Transaction(s), and L,egal Costs incurred by the Non-Defaulting Party. 

"Cross Default Amount" means for ULH&P, $50,000,000 (fifty million US dollars), and for 
CTPY means $500,000.00 (five hundred thousand US dollars). 

"Deliverv Point" means. the agreed point(s) of delivery and receipt of the Coal p'ursuant to a 
Transaction. Title to and risk of loss of the Coal pass to Buyer as set forth in Section 3.3. 

"Eastern Prevailina Time" means Eastern Standard Time or Eastern Daylight Time in effect in 
New York, New York, as the case may be. 

"Eastern Mine" means a coal mine that is located east of the Mississippi River. 

"Exercise Date" means the agreed date (as specified in the relevant Confmation for an Option) 
prior to or on which the Option buyer must notify the Option Seller that the Option Buyer has 
elected to purchase or sell, as applicable, the relevant Option Quantity, if any, under a 
Transaction. Unless otherwise specified in the Confirmation the Exercise Date will be on or 
before the fust Business Day of the month preceding an Exercise Period 

L 

4 ."Exercise Period" means the period of time covered by the exercise of an Option. 

"FOB" - shall have the meaning given to such term in the Uniform Commercial Code of the State 
of New York. 

"Gains" - means, with respect to a Party, an amount equal to the present value of the economic 
benefit, if any, (exclusive of Costs) to it resulting from the termination of its obligations with 
respect to a terminated Transaction, determined in a commercially reasonable manner. 

"Holida~" means a day recognized as a holiday in the State in which the Delivery Point is 
located. 

"Interest Rate" means, for any date, two percent over the per annum rate of interest equal to the 
prime lending rate as may from time to time be published in the Wall Street Journal under 
"Money Rat& provided the interest Rate shall never exceed the maximum rate albwed by 
applicable law. 

"Legal Costs" means, with respect to a Party, the reasonable out-of-pocket expenses incurred by 
it, including legal fees, by reason of the enforcement and protection of its rights under this Master 
Agreement or any Transaction. 

"Let& Proceedinas" means any suits, proceedings, judgments, rulings or orders by or before any 
court or any governmental authority. 

"Losses" means, with respect to a Party, an amount equal to the present value of the economic 
loss, if any, (exclusive of Costs) to it resulting from the termination of its obligations with respect 
to a terminated Transaction, determined in a commercially reasonable manner. 

3 



"New Taxes" means (a) any taxes, fees or assessments enacted and effective after the Trade Date 

J of the relevant Transaction, including, without limitation, that portion of any taxes or New Taxes 
that constitutes an increase. 

"Nomination Period" shall mean the agreed calendar term for scheduling Coal within the 
applicable Term pursuant to a Transaction. 

t*O~fiontf means the right, but not the obligation, which one Party grants to the other Party under 
a Transaction to either sell or purchase the Option Quantity under that Transaction. 

"O~tion Ouantitv" means the quantity of Coal that is covered by an Option and that, upon the 
proper exercise of such Option by the Option Buyer, is required to be sold and delivered (and 
purchased and received) pursuant to the Transaction. 

"Reiection Limitsff means the quality characteristics for the Coal pursuant to a Transaction as 
specified in the relevant Confirmation that give rise to a rejection right of Buyer pursuant to 
Article 5.2 of this Master Agreement. 

"Samlinp Person" means the person or entity specified in the relevant Confirmation that will 
pay for and perform, or cause to be performed, sampling and analysis of the Coal pursuant to a 
Transaction. Unless otherwise agreed by the Parties in a Confumation the Sampling Person shall 
be the Seller for sampling purposes and the Sampling Person shall be deemed to be the Buyer for 
analysis purposes. 

"SeUer" means the Party to a Transaction who is obligated to sell and deliver or cause to be 
delivered Coal during the Term of the Transaction. 

"Shi~ment" means, as applicable, one Unit Train load, one barge or vessel load, or the tonnage 
delivered by truck within a payment period, as set forth on the confirmation. 

*tS&" means w l h r  dioxide and lbs. of SO2 per mmB, means sulfur dioxide per million Btu. 

"Source" means the mine(s) mining complexes loadout river dock(s) or other point(s) or origin 
that Seller and Buyer agree are acceptable origins for the Coal for a Transaction as specified in 
the Confumatian. 

"S~ecifications" means the quality characteristics for the Coal subject to a Transaction on an "as 
received" basis, using ASTM standards, specified in a Schedule 1 (Standard) or a Schedule 2 
(Periodic Performance) of the relevant Confirmation. 

"Synfuel Saks Agreement" means the Synthetic Fuel and Coal Supply Agreement, dated as of 
March 11, 2004, between the Cincinnati Gas & Electric Company and Tyrone Synhels, LP, as 
assigned to and assumed by The Union Light, Heat and Power Company, as amended from time 
to time. 

"Twes" - means any or all ad valorem, property, occupation, severance, generation, first use, 
conservation, Btu or energy, utility, gross receipts, privilege, sales, use, consumption, excise, 
lease, transaction, and other taxes, governmental charges, licenses, fees, permits and assessments, 
or increases therein, other than taxes based on net income or net worth. 

"Term" - means the period of time from the date a Transaction is to commence to the date a 
Transaction is to terminate or expire. 

"Ton - " means 2,000 pounds. 

"Transaction" means a particular transaction agreed to by the Parties relating to the purchase, 
sale or exchange(s1 of Coal, or an Option relating thereto, subject to this Master Agreement. 



"Transportation S~ecifications" means the agreement(s) made by Seller, Buyer or any Party's 
designee with its respective Transporter(s), as amended from time to time, covering the 
requirements for each Shipment, which agreements, including the timing and tonnage 
requirements thereunder, shall be no more restrictive than typical agreements for transport of 
Coal on rail lines, highways, vessels or barges transporting Coal to or from the Delivery Point(s) 
for third parties or to and from other delivery points in the vicinity of the Delivery Point. Such 
Transportation Specifications, or relevant portions therein, shall be made available upon request 
to the extent authorized within the relevant transportation agreement and shall be no more 
restrictive than typical agreements for transport of Coal on rail lines, highways, vessels or barges 
transporting Coal to or fiom Delivery Point(s) for third parties or to and from other delivery 
points in the vicinity of the Delivery Point. 

"Trans~orter" means the entity or entities transporting Coal on behalf of Seller to and at the 
Delivery Point or on behalf of Buyer or Buyer's designee Erom the Delivery Point. 

"Tyrone" means Tyrone Synfuels, LB., a Delaware limited partnership. 

"Tyrone Confirmation" means a coal transaction confirmation entered into under and pursuant 
to the Tyrone Master Agreement. 

"Tyrone Master Agreement" means the Master Coal Purchase and Sale Agreement, dated as of 
the Effective Date between and Tyrone. 

3 
"Unit Traint' means a train with capacity sufficient to hold the number of Tons of Coal for 
delivery from the Source(s) as specified in the relevant Confirmation. 
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WITNlfiSS wIIEmOF, the Parties, by Wir respective duly authorized 
represen~tiyes, have e:x&uted this M W  Agreement effective as of the Effective Date. 
This Master Al;reenreut shall n~ became effective as to tither Party unlcss and until 
executed by both Parties. 

By. - .  4 
# 

. Name: - 
' Title: -- 



Exhibit A - Master Coal Purchase and Sale Agreement 

Confirmation 

This Confirmation sets forth the binding agreement entered into between The Union Light, Heat 
and Power Company ("ULH&P9') and , on the Trade Date set out below 
as to a Transaction (this "Transaction") regarding the salelpurchase of Coal under the following 
terms: 

1). Commodity: Coal, as defined in the Master Agreement 

2). Trade Date: 

3). Product: 

-- , barge 
baree 

12,500 bt; , < I% Sulfur 
12,500 btu, Compliance 

12,500 btu, 4 %  Sulfur 
; . 12,500 btu, Compliance 

12,000 btu, Compliance barge 
. 13,000 btu, 3.8# Sulfur barge 

J 1 3,000 btu, 3 .O# Sulfur rail 

-- , 12,200 btu, 6.0# Sulfbr barge 

4) Term: - 

6). Scheduling (Check One): Per Master Agreement 
Other: 

7): Nomination Period (Check One): - Monthly -- Quarterly -Other: - 

9). Delivery Point (Check One): F.O.B. railcar at the Source 
F.O.R. barge at the Source 
Other: - -- 

10). Contract Price: 

11). Specifications (Check One): Per Attached Schedule 1 (Standard) 
Per Attached Schedule 2 (Periodic Performance) * 12). Sampling Person (Check One): Per Master Agreement 



-- Other: 

J 
13) Analysis Person (Check One): Per Master Agreement 

Other: 

14). Payment (Check One): -- Per Master Agreement 
Other 

Formulas for Quality Adjustments: 
Btu: - 
SOz: -- 

Government Imposition (check one): Per Master Agreement 
Other 

Other: - 

This letter constitutes a "Confumation" as referred to in the Master Agreement specified below. 
This Confirmation supplements, forms part of, and is subject to the Master Coal Purchase and 
Sale Agreement dated , as it has or may be amended, and 
supplemented from time to time (the "Master Agreement") between the Coal Seller and Coal 
~ i y e r .  All provisions contained in the Master Agreement govern this confirmation to the extent 
not in conflict with the terms hereof. Terms used but not defined herein shall have the meanings 3 ascribed to them in the Master Agreement. 

Please confm that the foregoing correctly sets forth the terms of the agreement between you and 
us as to this Transaction by timely returning an executed copy of this letter by facsimile to (513) 
419-5790. If you do not return this Confumation or abject to any of the terms stated herein 
within three (3) Business Days of your receipt of it, then in accordance with the Master 
Agreement this Confirmation shall be deemed correct, and binding and conclusive evidence of 
this Transaction. This Confirmation supercedes any broker confirmation concerning this 
Transaction. 



The Union Light, Heat and Power Company 

By: 

Name: 

Title: - 

Date: 

By: -- 

Name: 

Title: 

Date: 



Schedule 1 

Specifications 

The Coal delivered hereunder shall conform to the following specifications on an "as 
received" basis, in accordance with ASTM standards for each shipment in a month: 

Specification 

HIEATING VALIJE 
MOISTURE 
ASH 
SULFUR 
SIJLFIJR DIOXIDE (SO,) 
VOLATILES 
CWLORINE 
SIZE: 
-- Top size (inches)* 
-- Fines (% by wgt) 3 passing %" screen 

Shipment 
Monthly Weighted Reject Limits 
Average Guarantee Jper Bargel 

GRINDABII,ITY (HGI) -- 

ASH FUSION TEMPERATURE (OF) (ASTM D 1857) 

REDUCING ATMOSPHERE 
Softening (H=W) > O F  < . O F  

Note: As used herein > means greater than and < means less than. 



Other: 

L. 13) Analysis Person (Check One): Per Master Agreement 
Other: 

14). Payment(Check0ne): -- Per Master Agreement a 

Other 

Formulas for Quality Adjustments: 
Btu: 

Government Imposition (check one): Per Master Agreement 
Other 

Other: 

This letter constitutes a "Confirmation" as referred to in the Master Agreement specified below. 
This Confirmation supplements, forms part of, and is subject to the Master Coal Purchase and 
Sale Agreement dated , as it has or may be amended, and 
supplemented from time to time (the "Master Agreement") between the Coal Seller and Coal 
Buyer. All provisions contained in the Master Agreement govern this Confirmation to the extent 
nat in conflict with the terms hereof. Terms used but not defrned herein shall have the meanings 
ascribed to them in the Master Agreement. 

Please confum that the foregoing correctly sets forth the terms of the agreement between you and 
us as to this Transaction by timely returning an executed copy of this letter by facsimile to (5 13) 
419-5790. If you do not return this Confirmation or object to any of the terms stated herein 
within three (3) Business Days of your receipt of it, then in accordance with the Master 
Agreement this Confirmation shall be deemed correct, and binding and conclusive evidence of 
this Transaction. This Confirmation supercedes any broker confirmation concerning this 
Transaction. 



The Union Light, Heat and Power Company 

By: ---- 

Name: 

Title: -- 

Date: 

By: 

Name: 

Title:- 

Date: 



Schedule 1 

Specifications 

The Coal delivered hereunder shall conform to the following specifications on an "as 
received" basis, in accordance with ASTM standards for each shipment in a month: 

Shipment 
Specification Monthly Weighted Reject Limits 

Average Guarantee Lper Bargel 

HEATING VALUE 
MOISTURE 
ASH 
SULFUR 
SULFUR DIOXIDE (SOz) 
VOLATILES 
CHLORrNE 
SIZE: 
-- Top size (inches)* 
-- Fines (% by wgt) 
passing %" screen 

GRIND ABILITY (HGI) 

ASH FUSION TEMPERATURE (OF) (ASTM Dl8571 

REDUCING ATMOSPHERE 
Softening (M=W) > -- O F  

Note: As used herein > means greater than and < means less than. 



Schedule 2 

b d  [PERIODIC PERFORMANCE) T O  CONFIRMATION: SPECIFICATIONS 

PRODUCT 

The Coal delivered hereunder shall conform to the following specifications on an "as received" 
basis: 

Specifics tion Periodic Performance Quality Shipment Rejection Limits 
[ Barge / Unit Train 1 

Limit - Period** 
BTWB.  -- -- < 
MOISTURE Yo > % 
ASH % - % -- > 
SULFIJR Yo > Yo 
SULFUR DIOXDE (SOz) - > Ib./MMBTU 
VOLATILE Yo < % -- 

Size (2" x 0"): 
-- TO; size (inches)* < 1: > N/A- I1 

-- Fines (% by wgt) < % NIA > -- % 
Passing %" screen 
GRINDABILITY (HGI) NIA ~ < .  

ASH FUSION TEMPERATURE ( O F )  (ASTM Dl8571 d-  
REDUCING ATMOSPHERE 
Initial Deformation NI A min. 
Softening (H=W) NI A min. 
Softening (H=KW) - N ! L  min. 
Fluid NIA min. - 

* All the Coal will be such size that it will pass through a screen having square perforations three 
(3) inches in diameter, but shall not contain more than 55 percent (55.0%) by weight of Coal that 
will pass through a screen having square perforations one-quarter ('A) of an inch in diameter. 

**A = Annual, Q = Quarterly, M = Month 

Note: As used herein > means greater than and < means less than 



Exhibit B - Master Coal Purchase and Sale Agreement 

NOTICES AND PAYMENT 

NOTICES & CORRESPONDENCE 

The Union Light, Heat and Power Company .- ,., 
- - .  - 

overnight mail: 22 1 E. Fourth Street, EA 606 - 

- - - 

regular mail: 139 E. Fourth Street, EA 606 

Cincinnati, OH 45202 

Attn: Contract Administration Attn: - 

Fax No.: (5 13) 4 19-6927 Fax No.: 
- 

Phone No.: (5 13) 419-5683 Phone No.: 

INVOICES . 

w The Union Light, Heat and Power Company ' - 

1000 E. Main Street 

Plainfield, IN 46 1 68 

Attn.: Supervisor, Settlements and Reporting 

  ax NO.: (3 17) 838 1023 

Phone No.: 

PA YMENTS 

The Union Light, Heat and Power Company 

Attn: PNC Bank 
The Union Light, Heat and Power Attn: 

Company 
ABA Routing No.: ABA Routing No.: 

Account No. : - . . - -  Account No.: ' 



Confirmation: 
Phone No.: 1 "  

ar to such other address as ULH&P or - ' shall from time to time designate by notice 
properly addressed and given to the other Party. 



ASSIGNMENT AND ASSUMPTION AGREEMENT 
3 WITH RESPECT TO 

COAL SALE CONFIRMATIONS 

This ASSIGNMENT AND ASSUMPTION AGREEMENT WITH RES ECT TO 
COAL SALE CONFIRMATIONS (this LLAgreementy') is entered into as of ,a/?@/E, 
2005 by and between The Cincinnati Gas & Electric Company, an Ohio corporation 
("CG&E"), and The Union Light, Heat and Power Company, a Kentucky corporation 
("ULH&P"). 

WHEREAS, CG&E is a party to a Master Coal Purchase and Sale Agreement by 
and between CG&E and - - dated May 3,2004 
("CG&E Master Agreement"); and 

WHEREAS, ULH&P is a party to a Master Coal Purchase and Sale Agreement by 
and between CG&E and ( - - .  dated March 30,2005 
("ULH&P Master Agreement"); and 

WHEREAS, CG&E and have entered into a Confirmation dated March 1, 
2004 ("March 1,2004 Confirmation"), for 6# sulfur coal, 8 , under the 
CG&E Master Agreement; and 

hall4 WHEREAS, CG&E and - have entered into an Amended and Restated 
Confirmation Executed March 30,2005 ("March 30,2005 Confinnation", and together 
with the March 1,2004 Confirmation, the "Confirmations") under the CG&E Master 
Agreement; and 

WIiEREAS, CG&E intends to transfer to ULH&P CG&E's interest in Unit 2 of 
East Bend Generating Station ("East Rend Unit 2"); and 

WHEREAS, CG&E desires to assign the Confirmations to ULH&P; and 

WHEREAS, UI,H&P desires to assume and take assignment of the Confirmations 
from CG&E. 

NOW, THEREFORE, in consideration of the premises and the agreements and 
covenants herein contained, the parties hereto, intending to be legally bound, agree as 
follows: 

ARTICLE I 
ASSIGNMENT AND ASSlJMPTION 

Section I. 1 Assinnment and Assumption. Effective upon the execution and 
3 delivery hereof by the parties hereto, (a) CG&E hereby unconditionally and irrevocably 

- Assignment and Assumption Agreement 



assigns, sells, transfers and conveys to ULH&P all of its right, title, interest, obligations 

3 and liabilities in, to and under the Confirmations, and (b) ULHP hereby unconditionally 
and irrevocably accepts such assignment and hereby unconditionally and irrevocably 
assumes and agrees to pay and otherwise undertake, observe, perform and discharge in 
accordance with their terms all of CG&E's obligations and liabilities under the 
Confirmations arising from and after the date of this Agreement. 

ARTICLE I1 
MISCELLANEOUS 

Section 2.1 Countemart.. This Agreement may be executed in one or more 
counterparts, all of which shall be considered one and the same agreement, and shall' 
become effective when one or more counterparts have been signed by each of the parties 
hereto and delivered (including by facsimile) to the other party hereto. 

Section 2.2 Governing Law. This Agreement shall be governed by and 
construed in accordance with the laws of the State of Ohio, exclusive of any conflict of 
laws provisions thereof that would refer jurisdiction to the laws of another state. 

Section 2.3 Entire Agreement; Parties in Interest. (a) This Agreement 
constitutes the entire agreement between the parties hereto with respect to the subject 
matter hereof, and there are no agreements, understandings, representations or warranties 

3 between the parties other than those set forth or referred to herein. 

(b) This Agreement is not intended to confer upon any party not a party 
hereto (and their successors and assigns) any rights or remedies hereunder. 

Section 2.4 Successors and Assigns. This Agreement shall be binding upon 
and inure to the benefit of the parties hereto and their respective successors and assigns. 

Section 2.5 Headings; Interpretation. The article and section headings 
contained in this Agreement are inserted for convenience of reference only and shall not 
affect the meaning or interpretation of this Agreement. All references to Articles or 
Sections contained herein mean Articles or Sections of this Agreement, unless otherwise 
stated. All capitalized terms defined herein are equally applicable to both the singular 
and plural forms of such terms. The terms "hereof," "herein," "hereunder," "hereby" and 
"herewith" and words of similar import shall, unless otherwise stated, be construed to 
refer to this Agreement as a whole (including all the exhibits hereto) and not to any 
particular provision of this Agreement. The words "including" and words of similar 
import when used in this Agreement shall mean "including without limitation" unless the 
context otherwise requires or unless otherwise specified. 

Section 2.6 Amendments and Waivers. This Agreement may not be modified 
or amended except by an instrument or instruments in writing signed by the party against 

3 whom enforcement of any such modification or amendment is sought. Any party hereto 

Assignment and Assumption Agreement 



may, only by an instrument in writing, waive compliance by the other party hereto with 
any term or provision of this Agreement on the part of such other party to be performed 
or complied with. The waiver by any party hereto of a breach of any term of this 
Agreement shall not be construe as a waiver of any subsequent breach. 

Section 2.7 Further Assurances. Subject to the terms and conditions of this 
Agreement, at any time or  from time to time after the execution and delivery hereof, at 
either party's request and without further consideration, the other party hereto shall 
execute and deliver to such requesting party such other instruments of sale, transfer, 
conveyance, assignment and confirmation, provide such materials and information and 
take such other actions as such requesting party may reasonably request in order to 
effectuate more h l ly  the purposes of this Agreement. 

Section 2.8 Notices. All notices and other communications hereunder shall be 
in writing and shall be deemed given (a) on the day when delivered personally or by 
facsimile transmission (with confmation), (b) on the next business day when delivered 
by a nationally recognized overnight delivery service, or (c) five (5) business days after 
deposited as registered or certified mail (return receipt requested), in each case, postage 
prepaid, addressed to the recipient party at its address set forth below (or to such other 
addresses and facsimile numbers for a party as shall be specified by like notice; provided, 
however, that any notice of a change of address or facsimile number shall be effective 
only upon receipt thereof): 

w 
0 )  If to CGE, to: 

The Cincinnati Gas & Electric Company 
139 East Fourth Street 
Cincinnati, OH 45202 
Attention: Vice President, Fuel Procurement and 
Origination 
Facsimile No.: 5 13-4 19-5690 

(ii) If to ULHP, to: 

The Union Light, Heat and Power Company 
139 East Fourth Street 
Cincinnati, OH 45202 
Attention: Vice President, Fuel Procurement and 
Origination 
Facsimile No.: 5 13-4 19-5690 

Assignment and Assumption Agreement 
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IN WITNESS WHEREOF, each of the parties hereto has caused this Assignment 
3 and Assumption Agreement with respect to Control Agreement to be executed on its 

behalf by its respective officer thereunto duly authorized, all as of the day and year first 
above written. 

THE CINCINNATI GAS & ELECTRIC COMPANY 

- 

By: 
Name: 4 m ~ - v (  d ~ , m .  &" . . 
Title: 11f a fuc!, - 
Date: 12 - 3 0 -  a f  

ND POWER COMPANY 

--- 

"Date: _\2c ( I 

Assignment and Assumption Agreement 
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CONSENT 
to 

Assignment and Assumption Agreement 
with respect to 

Coal Sale Confirmations 

This CONSENT to Assignment and Assumption Agreement with respect to Coal 
Sale Confirmations (this "Consent") is executed and delivered by a 
[ ] corporation (' ,I as of 12:00 p.m., Eastern Standard Time, [ ] 2005 (the 
"Effective Date"). 

WHEREAS, The Cincinnati Gas & Electric Company ("CG&E) is a party to a 
Master Coal Purchase and Sale Agreement by and between CG&E and - 

- - , dated May 3,2004 ("CG&E Master Agreement"); and 

WHEREAS, The Union Light, Heat and Power Company ("ULH&Pn) is a party 
to a Master Coal Purchase and Sale Agreement by and between CG&E and ' 
- - 

V . - .  ') dated [ 1, 2005 ("ULH&P Master Agreement"); and 

WHEREAS, CG&E and have entered into a Confirmation dated March 1, 

3 2004 ("March 1,2004 Confirmation") under the CG&E Master Agreement; and 

WHEREAS, CG&E and have entered into an Amended and Restated 
Confirmation Executed March 30,2005 ("March 30,2005 Confirmationy', and together 
with the March 1,2004 Confirmation, the "Confirmations") under the CG&E Master 
Agreement; and 

WHEREAS, CG&E intends to transfer to ULH&P CG&E's interest in Unit 2 of 
East Bend Generating Station ("East Bend Unit 2"); and 

WHEREAS, CG&E desires to assign the Confirmations to ULH&P; and 

WHEREAS, ULH&P desires to assume and take assignment of the Confirmations 
from CG&E. 

WHEREAS, CG&E and ULH&P are executing and delivering that certain 
Assignment and Assumption Agreement with respect to Coal Sale Confirmations (the 
"Assignment and Assumption Agreement"), under which CG&E is assigning to ULH&P, 
and ULH&P is accepting and assuming, all of CG&E's rights and obligations under the 
Control Agreement (collectivily, the "Proposed Assignment"); 

WHEBEAS, the I and ULH&P desire that the Confirmations be governed 
by the ULH&P Master Agreement; and 

: Consent 



WHEREAS, CG&E desires to be discharged and released from its obligations and 
liabilities from and afier the Proposed Assignment; and 

WHEREAS: , has determined to execute and deliver this Consent to 
recognize the Proposed Assignment and to effect such discharge and release. 

NOW, THEREFORE, by its signature below, in consideration of the transactions 
contemplated by the Assignment and Assumption Agreement, including without 
limitation the assumption by ULH&P of the obligations of CG&E under the Control 
Agreement in accordance with its terms, and other good and valuable consideration, the 
receipt and sufficiency of which are hereby acknowledged, hereby: 

1. grants its complete, unconditional and irrevocable consent to the terrns and 
provisions of the Assignment and Assumption Agreement, including without 
limitation the Proposed Assignment, and M h e r  agrees that the Confirmations 
shall henceforth be incorporated into and made part of the ULH&P Master 
Agreement; 

2. releases CG&E from ail duties and liabilities that arise under the Control 
Agreement from and after the Effective Date; and 

3. agrees that, to its knowledge as of the date hereof, CG&E is in full compliance 
with, and not in violation or breach of or default (including with respect to any 
event that with notice or lapse of time or both would constitute a violation or 
breach or default) under any provision of the Confirmations. 

Notwithstanding the foregoing, however, neither this Consent nor the Assignment and 
Assumption Agreement shall constitute a waiver of any claim against or the release of 
any liability of CG&E arising under the Control Agreement prior to the Effective Date by 
either Tyrone or the Bank. 

This Consent shall inure to the benefit of CG&E and ULH&P and their respective 
successors and assigns and is binding upon and its respective successors and 
assigns. 

No amendment or waiver of any provision hereof shall be effective unless in 
writing and signed by each of CG&E, ULH&P, and 

This Consent shall be governed by Ohio law, excluding its conflicts of law 
provisions. 

(REMAJNDER OF PAGE INTENTIONALLY LEFT BLANK) 
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. .. . - . .. 
IN WITNESS WHEKEOF, the und&signed entity has caused this Consent to 

Assignment and Assumption Agreement with respect to Control Agreement to be 
executed on its behalf by its officer thereunto duly authorized, atl as ofthc day and ycur 

I first above written 

QXFOZ.ED MlNZNG COMPANY. INC 

I 

By: - __j" C -- 
Name: 

Title: - 

Date: 12/20/05 ---A 



F I R S T ~ M I E N T T O T R E  

d lMAfXER COAL PUIRCIUSE AMD SALE AGREEMENT 

'Ibis FIRST ~~~ TO THE N A S m  COAL PURCHASjSjE AND 
SALE AGlWMElW (Tihit A r n e -  is made and entered into this 2 day of 
kcember, 2005, by and W e e n  an Ohio corporation, 
and Tyrone Synfuels, LP., a Delaware limited paanersbip ("TSLF"). 

WBEREAS,the@esetltercdinaMasterMwdSde-at 
dated October 1 1,2004 (Waster Agteemd"); and 

WHlEREAS, the parties wish b amend the Master A-ent as pmvided haein. 

NOW, TlIEREPORE, in considemtion of the mutud oovenants; of the pzuties hereto, the 
parties agree as fbllows: 

I. ~~ The MssterAgnxment isamended dikdve  January 1,2006 as 
fokws: 

a Section 3.5 is  amended by replacing the reference to "CG8t]En in line six with 
-; 

b. M o n  10.4 is amended by teplacing the reference to TG&E" in line three 
with W L W ,  . 

3 
c. Mcle 1 1 : ~ t i o 1 t ~ i s ~ b y ~ f o ~ e n d o f t h e ~ o n f o r  

W Tramportalion mrd Codt ing Agreement the pbrmse, "as assigned to 
and assumed by ULaP.";  

d Article 11: C)efintioas Is furt.her amended by 'mserting into the definition of 
-1 Msc &re- a f k  the word "CG&E,n the phrase, "as ass;@ to 
and assumed by WH&P e, 

e. Article 11: DefMtbns is further amended by replacing the ref- to 
T G & E  in thr: defbition of T p n e  's C o d f r o r f  with 'ULU&Pn. 

f. Article 11: DeStions is finther amended by inSertiry: the defined term: 
WLH&Pn means The Union Li& Heat & Power CQ- 

5. GOVERNING LAW. T& F b t  be and interpreted 
in~rdaucewi i ththe l swsof the~of~o .  

6. ADDIIXONALDOCUNENTS. Afl parties agree to cooperate M l y  aad 
execute any ard all supph- documeats and to take a11 additional actions which 
may be ncoas~ny or appqxiate to give 1II fose and effect to the basic term and intent 
oftbhFitst Amadmeat. 

7. ENTIRE AGREEMENT AND SUCCESSORS IN INTEREST. T k  Mastear 
Agmment and this Fm Am- contains the entire agreement between the parties 





hereOD with regard to thei mattas settfaRh therein ahd $ball be binding upon and inure to 
the benefit of the successors and assigns of each. 

8. CAPITALEEDTWMS. Anycapit&zed~setfbrth.hereinthat~not 
dekd kn:in shaU be giva, t . i  meanings as set forth in the Master Agreement. 

lN WKUVEXS WHEREOF, the parties have caused this Fust Amendment to be 
execuMas oftheEffectiveDatc: set firth hpseindxwe. 

Tyrone m* 
By: CQ, Inc, its Genera1 Partner 
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MASTER COAL PURCHASE AND SALE AGREEMENT 

This Master Coal Purchase and Sale Agreement ("Master Agreement") is entered into 
this 'ILh day of October, 2004, (the "Effective Date") by and between Tyrone Synfuels, 
LP. ("Tyrone") and i - 

TYR~NE &d ' (each a "Party" and 
collectively, the "~uties") may, but shall not be required to, enter into Transactions 
which will be governed by this Master Agreement. Any capitalized term used herein and 
not defined in the Article in which it appears shall have the meaning set forth in Article 
1 1 hereof. TYRONE and 

- - 
hereby agree as follows: 

Article 1: Transactions 

1.1 Procedures 
A Transaction shall be entered into by means-of an offer to buy or sell Coal or to buy or 
sell an Option by either Party to the other Party (through their respective agents andtor 
representatives) in writing or in the absence of a writing, a telephone conversation that 
may be recorded (each Party hereby consents to such recording of such conversations 
without any fiuther notice) and the acceptance of such offer by the offeree (through their 
respective agents and/or representatives) in such telephone conversation, if such 
telephone conversation contains all of the tenns and conditions relevant to the 
Transaction that would be required in a Confirmation as set forth in Section 1.2 below. 
Any such Transaction shall be evidenced by a Confirmation (as hereinafter defined) as 
provided herein. Each Party agrees that it is legally bound by the term of a Transaction, 
as supplemented by this Master Agreement, &om the moment on a particular date 
("Trade Daten) those terms (whether orally or otherwise) are agreed. As a material part of 
the consideration for entering into this Master Agreement, if the telephonic transaction 
contains all of the necessary criteria to be considered a Transaction as provided above, 
each of the Parties agrees not to contest or assert (and hereby releases any right to) any 
defense to the (i) validity or enforceability of telephonic Transactions entered into by 
them under laws relating to whether certain agreements are to be in writing or signed by 
such Party to be thereby bound so long as such telepho~c ~ r a n s a z n t a i n  all of the 
necessary criteria to be considered a valid Transaction as provided above, or (ii) the 
authority of any employee or representative. The manner of entering into a Transaction as 
des~ribed in this Article 1 is not intended to be the exclusive manner of forming a binding 
agreement between the Parties regatding a Transaction. Facsimile signatures shall be 
considered as original signatures for all purposes under this Master Agreement, 

1.2 Confirmations 

a) The selhg party ("Transaction Seller") will execute and send via facsimile to the 
buying party ("Transaction Buyertt), promptly after agreement as to a Transaction, a 
written continnation memorializing the Transaction ("Cohation"), which is 
substantially in the fom attached hereto as Exhibit A. Each Confirmation will be 
promptly executed by the Transaction Buyer, if it accurately sets forth the terms and 
conditions of the Transaction agreed by the Parties, and returned to the Transaction 
Seller within three'(3) Business Days of receipt. Each Confirmation will list the 



tenns and conditions for the agreed Transaction not otherwise covered by this Master 
Agreement, including, without limitation, Transaction Buyer and Transaction Seller, 
Transaction Quantity, Term, Nomination Period(@, Scheduling, Transaction Price, 
Source(s), Delivery Point(s), Loading Capacities, Specifications, Periodic 
Performance Qualities (if needed, set forth in Schedule 2 of Exhibit A), Rejection 
Limits, premium and/or penalties, and, if the Transaction inclwdes an Option, Option 
Quantity, Exercise Date(s), Strike Price(s) and any other relevant terms agreed to by 
the Parties to the Transaction, including any exceptions to the Master Agreement. 
Should Transaction Seller fail to issue a Confirmation within three (3) Business Days 
after agreement to a Transaction then the Transaction Buyer may issue a 
Confirmation which will evidence the Transaction. 

b) Absent a manifest emr, a Conhat ion sent as provided above (by the "Sending 
Party") shall be considered correct upon receipt by the other party ("Receiving Party") 
unless within three (3) Business Days after the Receiving Party" receipt of the 
Codmation, the Receiving party notifis'the Sending Party that the Confirmation 
contains a bona fide error and that a correction is necessary, in which case the 
Confirmation as revised by the Receiving Party and agreed to by the Sending Party to 
correct the error shall be the defuritive C o b a t i o n  for the Transaction. If any 
dispute shall arise as  to whether an etror exists, the parties to the Transaction will, in 
good faith, make Commercially Reasonable Efforts to resolve the dispute. If the 
dispute, regarding an issue that either Party deems material, cannot be resolved within 
ten (10) Business Days after Receiving Party's notice of the dispute, either Party may . 
refer the dispute to Arbitration pursuant to Article 9 hereof. Notwithstanding the 
above, if the Receiving Party has not timely notified the Sending Party of a bona fib 
error in the Contimation or has not otherwise replied in writing to the Confirmation 
within three (3) Business Days after its receipt, absent manifest error, the 
Confinnation shall be deemed correct and binding and conclusive evidence of the 
Transaction agreed to by the Parties. A Party's failure to send a Conhation or a ' 

Party's Eailure to reply to or return a Confirmation shall not invalidate any otherwise 
valid Transaction. 

C) Except as otherwise provided in this Mpster Agreement, in the &e=f any 
inconsistency between the provisions of this Master Agreement and the terms set 
forth in a Confirmation, such Confirmation will prevail for the purpose of the relevant 
Transaction. Terms and conditions set forth in any fully executed Confirmation that 
are inconsistent with any recorded oral terms and conditions shall be resolved in favor 
of the fully executed confinnation, unless there is a manifest enor. Terms and 
conditions set forth in a Confirmation that is not executed by both Parties that are 
inconsistent with any recorded oral terms and conditions shall be resolved in favor of 
the recorded oral terms and conditions. 

d) Each Confirmation shall supplement and form a part of this Master Agreement and 
shall be read and construed together with this Master Agreement and all other - 
applicable Annexes and Exhibits, which constitute a single integrated agreement 
between the Parties, and all the Transactions contemplated in Confirmations shall be . 
integral parts of this Master Agreement. All Transactions are entered into in reliance 



3 
on the fact that this Master Agreement and all Confirmations form a single agreement 
between the Parties. 

1.3 Representations 
On the Effective Date hertiof and on the Trade Date of each Transaction, each Party 
represents and warrants to the other that: 

a) The execution, delivery and performance of this Master Agreement and the relevant 
Transaction have been duly authorized by all necessary corporate or other 
organizational action on its part and do not violate or conflict with any law applicable 
to it, its organizational documents or any order or judgment of a court or other agency 
of government applicable to it or its assets; 

b) Its obligations under this Master Agreement and each Transaction are legally valid 
and binding obligations, enforceable in accordance with their terms; 

c) It has any and all necessary govemmental'shd other third party permits, approvals and 
licenses required in connection with the execution, delivery and performance of this 
Master Agreement and any Transaction; and 

d) There are no Bankruptcy Proceedings pending or being contemplated by it or, to its 
knowledge, threatened against it. 

e) There are no Legal Proceedings pending or, to its knowledge, threatened against it or 
.any of its Affiliates that are likely to affect the legality, validity, enforceabilityot its 
ability to perform its obggations under this Master Agreement and each Transaction. 

Article 2: Term 

The tenn of this Master Agreement (the "Master Agreement Term") shall 
commence on the Effective Date and shall remain in effect until the date that is the earlier 
of (i) thirty (30) days after the date on which either Party gives written notice to the other 
Party of its election to terminate this Master Agreement (the "Elective Termination 
Date"), and (ii) the date on which the Synfuel Sales Agreement tamiWes (the "Synfuel 
Termination Daten). Following any t &on pursuant to clause (i) above, this Master 
Agreement and any relevant Confitmations shall remain in effect with respect to any 
Transaction(s) entered into on or prior to the Elective Termination Date until each Party 
has llfilled all of its obligations with respect to all such Transaction(s), or, if earlier, the 
S@el Termination Date. AU C o ~ a t i o n s  with respect to any Transaction(s) entered 
into prior to the Synfuel T enninaton Date shall terminate on the SynfUel Termination 
Date. No deliveries of Coal shall be made to Tyrone following the Synfbel Termination 
Date. No termination of this Master Agreement and such Confirmations shall affect or 
excuse the performance of any Party under any provision of this Master Agreement that 
by its tenns survives any such termination, including, without limitation, Tyrone's 
obligation to pay for Coal delivered on or before the termination date. 



Article 3: Obligations 

3 3.1 Obligations for Purchase and Sale of Coal 
During the Tern of each Transaction, Seller agrees to sell and deliver to the Buyer, and 
Buyer agrees to purchase, accept and pay for from Seller, the Contract Quantity of Coal 
to be delivered at the Delivery Point as provided for in the relevant Confirmation. 

3.2 Scheduling 
Except as otherwise provided in the relevant Confirmation, Buyer will advise Seller on or 
before the 15" day of each calendar month preceding scheduled shipments of the nwnber 
of unit trains, trucks or barges it desires to load during the succeeding month to hlfill the 
Transaction quantity and Buyer's desired loading dates and delivery schedule ("Delivery 
Schedule"). Seller will advise Buyer on or before the 2srn day of the month preceding 
shipment of its Source mine(s)/loadout(s) for the scheduled monthly shipment@). The 
Parties will work together in good faith to agree on a reasonable and mutually acceptable 
Delivery Schedule within the Nomination Period and within each month during the 
Nomination Period. Unless otherwise specifically set forth in, the relevaxkt C o b a t i o n ,  
all deliveries will occur in approximate ratable amounts over the Term of a Transaction. 

3.3 Delivery 

a) Barge or vessel deliveries 
For barge or vessel deliveries, the Coal shall be delivered to Buyer FOB barge or 
vessel at the Delivery Point. Title to and risk of loss of the Coal will pass to Buyer 
upon each barge or vessel being fully loaded and trimmed. Buyer or its Transporter 
shall fiunish suitable barges or vessels for delivery of the Coal. Such barges or 
vessels shall be compatible with the Source's coal loading facilities to be utilized by 
Seller and shall be properly prepared to receive coal. Coal haulage or transportation 
equipment provided by either Seller or Buyer, as the case may be, shall be clean, dry 
and suitable for the transportation of coal. Seller shall arrange for and pay all costs of 
transporting the Coal to the Delivery Point and handling and loading the Coal into 
barges or vessels to the proper draft and proper distribution or vessels. 
Buyer shall arrange for and pay all costs for transporting the Coal by barge or vessel 
&om and after the Delivery Point to its destination. If the Delivery Point at a Source 
is such that the Coal will have been transported by barge or vessel prior to delivery, 
then title to and risk of loss of.the Coal will pass to Buyer upon the earlier to occur of 
(i) the safe and proper mooring of the barge(@ or vessel(s) at the Delivery Point 
loading dock or discharge point or (ii) other transfer of the custody and control of the 
barge(s) or vessel(s) to Buyer or Buyer's Transporter. 

b) Rail or truck deliveries 
Unless otherwise specifically provided in the Confirmation, for rail or truck 
deliveries, the Coal shall be delivered to Buyer FOB Unit Train(s) or FOB truck(s) at 
the Delivery Point. For truck deliveries, title to and risk of loss of the Coal will pass 
to Buyer as each truck is loaded or unloaded, as appropriate. For rail deliveries, title 

. to and risk of loss of the Coal will pass to Buyer upon completion of loading all 
railcars in each Unit Train and release of the Unit Train to the railroad. Buyer shall 



b i s h  suitable Unit Trains or trucks for loading and delivery of the Coal. Such Unit 
Trains or trucks shall be compatible with the coal loading facilities utilized by the 
Seller and shall be properly prepwed to receive coal. Coal haulage or transportation 
equipment provided by either Seller or Buyer, as the case may be, shall be clean, dry 
and suitable for the transportation of coal. If the Delivery Point is  at a Source such 
that the Coal will have been transported by Unit Train or truck prior to delivery, then 
title to and risk of loss of the Coal will pass to Buyer upon the earlier to occur of (i) 
the safe and proper placement of the Unit Trains or trucks at the Delivery Point or (ii) 
other transfer of the custody and control of the Unit Trains or trucks to Buyer or 
Buyer's Transporter. 

c) Shipping notices 
For each delivery by vessel, barge, bruck, or rail, Seller shall supply Buyer with a 
shipping notice which shall include the vessel name, train or barge or truck number, ~ 

Source h m  which supplied, tonnage shipped, shipping date, destination (which shall 
in all cases be CG&Efs receiving facilities for the Bast Bend Station located in Rabbit 
Hash, Ky.), along with the analysis information required under Section 4.1 and any 
other information reasonably required by Buyer and agreed to by Seller. Seller shall 
within two (2) Business Days of loading or prior to arrival of the vessel, barge, truck 
or train (as applicable) at the destination following loading of such shipment 
(whichever comes first), send the shipping notice to Buyer by telecopy or other means 
as agreed to between Buyer and Seller. Notwithstanding the obligations to send 
shipping notices as provided in the previom sentence, Seller agtees to use 
Commercially Reasonable Effqrts to send any such notices. Seller shall also provide 
Buyer Bill of Lading for each delivery which shall include name of Seller, contract 
number or purchase order number, train, truck or barge number, date loaded and 
Seller's delivered weights. Seller shall, as soon as is reasonably possible, noti@ 
Buyer of any loading deficiencies or delays in loading via telephone or other 
electronic means. The Parties agree that some of Tyrone's obligations hereunder may 
be performed by Tyrone's Consultant pursuant to the Coal, Transportation and 
Consulting Agreement. Nevertheless, Tyrone shall remain liable for all of Tyrone's 
obligations hereunder and Tyrone shall indemnify and hold m e s s  from and 
against any and all claims made by Tyrone's Consultant against Seller 

d) Demurrage 
If a Party involved in a Transaction is charged for any increased transportation 
charges, penalties or other costs, includimg demurrage, athibutable to the other Party's 
failure to timely and appropriately load or unload the Coal in accordance with the 
terms of the Transaction or the timing and tonnage requirements of the Transportation 
Specification, and if such failure is not due to Force Majeure, failure of the other 
Party or the other Party's railcars or transportation canier, such failing Party shall 
promptly reimburse the other for such actual charges, if such charges are usual and 
customary, after written notice thereof. Upon request by either Buyer or Seller, such 
Transportation Specifications shall be made available for review by the requesting 
party, provided that the disclosing party shall not be required to disclose pricing 
information. The requesting Party shall sign an appropriate Confidentiality 
Agreement if requested by the disclosing party. 



e) Freeze Control 

3 Seller shall, if it reasonably can, treat the Coal with freeze control agents or other 
additives as directed by Buyer. Buyer shall thereafter reimburse Seller for the actual 
cost of materials, including reasonable application costs as charged by the Source 
mine for application of the fieeze control agents, or other additives. Seller shall 
invoice Buyer and Buyer shall pay Seller for such freeze conditioning in accordance 
with the provisions of Article 6.1 hereof. 

f) Buyer's Administrative Obligation 
The Parties agree that some of Buyer's obligations hereunder may be performed by 
Buyer's Customer; nevertheless; Buyer shall remain liable for all of Buyer's 
obligations hereunder and Buyer shall indemnify and hold Seller harmless from and 
against any and all claims made by Buyer's Customer against Seller. Buyer agrees to 
the following: 

(i) Buyer shall inform Seller at least tweinly-four (24) hours in advance of arrival of 
each Unit Train, truck, barge or vessel at the Source's mineAoadout of the 
identification number of the Unit Train truck, barge or vessel, identification of 
Buyer's Customer, and destination of such Unit Train truck, barge or vessel. 

(ii) The loading of such Unit Train shall be in accordance with the loading provisions 
provided to Seller herein unless Buyer notified Seller in advance of different 
loading provisions and such different loading provisions are in general accordance 
with general operating parameters in the rnine'dloadout's region, and do not, in 
Seller's reasonable opinion, impose an undue operating or economic burden on 
Seller. 

(iii)All information to be supplied by Seller to Buyer under this Master Agreement , 
including but not limited to analysis, weights, train manifest and invoicing 
information shall be supplied to Buyer and Buyer shall be responsible for 
transmitting such information to Buyer's Customer. 

3.4 Title and Indemnity 
Seller warrants that at the time of delivery it will have title to &ec6al, and will deliver 
the Coal to Buyer, kee and clear of all liens, el& and encumbrances arising prior to the 
transfer of title to Buyer. Seller and Buyer shall each indemnify, defend and hold 
haamless the other Party h m  any Claims arising &om failure of title or loss of the Coal 
while title to and risk of loss of the Coal is vested in the indemnifying Party. 

3.5 Substitute Coal 
Unless otherwise restricted by the subject Confirmation, Seller shall, by giving timely 
notice as provided in Section 3.2 above, have the option, subject to Buyer's approval, not 
to be unreasonably withheld, to provide the Coal from any alternate source Seller may 
select. Any such substituted Coal must comply with all Specifications for the Coal to be 
replaced and be otherwise acceptable to Buyer and if Tyrone is the Buyer, such 
substituted coal shall be subject to a test burn at C G W s  East Bend Station. Seller shall 
cooperate with Buyer in Buyer's arranging for alternative tramporta!ion to allow the Coal 
shipped &om the alternate source to be delivered to Buyer at the Delivery Point at the 
same time and at the same Contract Price on an equivalent $/mmBtu and S& adjusted 



J 
basis (if SOz adjustment is provided in the relevant Confirmations) as if delivery had 
been made to Buyer from the original Source. The Seller shall be solely responsible for 
any increased transportation, handling, storage and other costs, if any, incurred by Buyer 
directly resulting from Seller's provision of substitute Coal. 

3.6 Taxes and Other Liabilities 

Each Party shall use Commercially Reasonable Efforts to administer this Agreement and 
implement the provisions in accordance with the intent to minimize Taxes within the 
good faith parameters of the law. Seller shall be solely responsible as to any Transaction 
for all assessments, fees, costs, expenses and taxes (including without limitation, New 
Taxes, but not income taxes) imposed by governmental authorities or other third parties 
("Third Piuty Impositions") relating to the mining, beneficiation, production, sale, use, 
loading and delivery of Coal to Buyer or in any way accrued or levied prior to the 
transfer of title to the Coal to Buyer, and including, without limitation, all severance 
taxes, royalties, black lung fees, reclamation fees and other costs, charges and liabilities. 
The risk of any change in such Third Party Impositions shall be borne solely by Seller 
unless a specific Transaction Confirmation expressly allows for pass through of such 
item. Buyer shall be solely responsible as to any Transaction for Third Party Impositions 
relating to the Coal accrued or levied at or after the transfer of title to the Coal to Buyer, 
including, but not limited to, sales or use tax if applicable. Notwithstandimg any other 
provision of the Agreement to the contrary, if (i) a New Tax is imposed and (ii) Buyer or 
Seller would be responsible for such New Tax (iii) such New Tax is (as a result of 

3 
laws, regulations and applicable contracts of Buyer in effect as of the Effective Date of 
the New Tax) of the type that Buyer can pass directly through to, or be reimbursed by, 
another person or entity, Buyer shall pay or cause to be paid, or reimburse Seller if Seller 
has paid, all such New Taxes. If either Party is exempt from taxes, it shall provide a 
certificate of exemption or other reasonably satisfactory evidence of such exemption. 
Each Party shall use reasonable efforts to obtain and cooperate with the attempts by any 
other Party to obtain any pass through, exemption from or reduction of any Tax. Each 
Party shall indemnify, release, defend and hold h d e s s  the other Party b r n  and against 
any and all Tbird Party Impositions with respect to the Coal that - are - the responsibility of 
such Party pursuant to this Section 3.6. 

3.7 Option Exercise 
Unless otherwise expressly provided in the relevant Confirmation for an Option, in order 
to exercise the Option, the buyer of the Option ("Option Buyer") will, no later than 500 
p.m. Eastern Prevailing Time on the Exercise Date for an Option, notify the seller of the 
Option ("Option Seller") either verbally or in writing, which notice will be irrevocable 
("Notice of Exercise"), of the Option Buyer's exercise of its right or rights granted 
pursuant to the relevant Option. The Option Buyer may exercise the right or rights 
granted pursuant to the Option only by timely giving a Notice of Exercise to the Option 
Seller. If the Option is not timely exercised, it will expire and neither the Option Buyer 
nor the Option Seller will have any fiuther rights or tiabilities with respect to that Option. 
Once an Option under a Transaction has been timely and properly exercised, the physical 
purchase and sale of the Coal related thereto shall be governed by the terms of this 
Master Agreement and the relevant Confirmation, and the terms "Buyer" and "Seller" as 
used in this Master Agreement shall refer to the physical buyer and seller of the Coal, 
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respectively, and not to the Option Buyer and Option Seller. Notice to Option Buyer or 

3 Option Seller, as  the case may be, shall constitute notice to Buyer or Seller. 

Article 4: Specifications, Weighing, Sampling and Analysis 

4.1 Specifications 
Seller shall cause all Coal delivered to Buyer pursuant to any Transaction to comply with 
the Specifications set forth in the relevant Conf~mation. 

4.2 Unit Train or Truck Weighing 
Unless otherwise agreed by the Parties in the relevant Confirmation, Shipments delivered 
into Unit Trains or trucks shall be weighed at Seller's expense by means of a certified 
batch weighing system or certified track or truck scale or in the absence of a batch 
weighing system or track scales for rail weights, official railroad weights. The weights 

-determined thereby (absent mhfest  error) will be the basis on which invoices will be 
rendered and payments made hereunder. 

a) Seller shall cause the Source to test, calibrate, and certify its scales at the Source 
approximately every six (6) months to maintain them at a scale accuracy in 
accordance with the guidelines outlined in the National Bureau of Standards 
Handbook #44. Seller shall use Commercially Reasonable Efforts to notify Buyer as 
soon as it knows the date and time for such testing and calibration, and Buyer shall 
have the right, but not the duty, to witness such testing, calibration, and certification . 

L of Seller's scales. 
b) If the scales at the Source are determined to be inoperative, if the Source is a Western 

hrline, then the weight of such coal delivered shall be determined by averaging the 
lading weight per railcar of the last five (5) trains of like equipment under this 
Agreement weighed at the Source prior to such breakdown. If less than five (5) trains 
of like equipment under this Agreement were weighed at the Source prior to the 
breakdown, the weight per railcar shall be determined by averaging the weight per 
railcar of the train(s) of like .equipment under this Agreement weinhed at the Source 
prior to the breakdown as well as the lading weight per railcar of train(s) of like 
equipment under this Master Agreement first weighed at thk Source after the scales 
are operable, so as to comprise a five (5) train weighted average. If the Source is an 
Eastern Mine, the weight of such coal delivered shall be determined by railroad 
weights. 

c) Buyer shall have the right to have a representative present at its own risk and expense 
at any and all times to observe weighing of the coal. If either Party should at any time 
question the accuracy of the scales at the Source, such Party may request a prompt 
test and adjustment of such track scales or batch weighing system at its expense by an 
entity mutually agreed upon by Buyer and Seller. 

4.3 Barge and Vessel Weighing 
Unless otherwise agreed by the Parties in the relevant Confirmation, Shipments delivered. 
by barge(s) or vessel(s) shall be weighed at Seller's expense as determined by a certified 

3 belt scale (such certification to be not older than six (6) months fiom the date of loading) 



or if not available by draft survey taken at the Delivery Point prior to the departure of the 
barge(s) or vessel(s) from the Delivery Point at Seller's expense. The weights thereby 
determined (absent manifest error) will be the basis on which invoices will be rendered 
and payments made hereunder. All such draft surveys at the Delivery Point shall be 
conducted by an independent surveyor (certified commercial marine surveyor for vessels) 
experienced in the conduct of draft surveys selected by mutual agreement of the Parties, 
or failing agreement, by Seller unless otherwise stated in the relevant confirmation. 

4.4 Sampling and Analysis 

a) The Sampling Person, which shall be Seller, the Source or the Source's agent unless 
otherwise specified in the relevant Confinnation, shall cause a representative coal 
sample to be taken by mechanical sampler that is in working condition and that has 
been dynamically.bias tested within twelve (12) months prior to delivery by'= 
independent certified third party. If non-bjBsed tested equipment is specifically 
authorized in a Confirmation, and in such' event the Sampling Person is not able to 
obtain a sample with biased tested equipment in proper working condition, the Parties 
shall confer for purposes or reaching agreement as to an alternative means of 
sampling. Samples shall be taken on an "as-loaded" basis, and analyzed on an "as- 
received" basis and all sampling, sample preparation and analysis shall be performed 
in accordance with then current published applicable ASTM standards. 

b) Analysis shall be performed by the Analysis Person,.which shall be an independent 
certified laboratory chosen by good faith agreement of the Parties. If the Parties fail to 

J agree upon such laboratory, then (i) for transactions, the Seller shall select the 
laboratory, (ii) for. transactions, the Buyer shall select the laboratory, or (iii) 
for all other product transaction, then each party shall select its own independent 
certified laboratory and the analyses of both laboratories shall be averaged and such 
average shall be conclusive and binding for all purposes, provided that the results 
obtained by the individual laboratories are within ASTM (interlaboratory) 
Reproducibility Limits; if the results are not within ASTM (interlaboratory) 
Reproducibility Limits, the analyses by the independent lab~raaanesshall . . be 
repeated. Samples shall be analyzed on an "a&received" basis in accordance 114th then 
current published applicable ASTM standards. The Sampling Person's samples of 
Coal representing each Shipment and the analysis thereof as set forth above, shall be 
used to determine quality adjustments pursuant to Article 5.1 and any rejection or 
suspension rights pursuant to Article 5.2 or 5.3. Each sample shall be divided into 
four (4) parts in accordance with then current ASTM standards and placed in separate 
airtight containers. One (1) part of each sample will be analyzed by the Analysis 
Person as determined pursuant to Article 4.43) above; one (1) part shall be retained 
by the Sampling Person for a period of forty-five (45) days (if Seller is not the 
Sampling Person) or shipped as Seller directs; one (1) part shall be retained by the 
Sampling Person for a period of forty-five (45) days (if Buyer is not the Sampling 
Person) or shipped as Buyer d i i t s ;  and one (1) part shall be retained by the 
Sampling Person for a period of forty-five (45) days to be used for a referee analysis, 
if necessary. 



c) The Analysis Person shall perform a short proximate analysis on an "as-received" 
431fid basis, which shall include total moisture, ash, Btu, s u l k  and, other data as required 

by the applicable Confirmation. At the request of either Buyer or Seller, and at the 
expense of the requesting Party, additional analyses may be performed. The Sampling 
Person shall or shall cause the results of the short proximate analysis to be reported to 
the Buyer and Seller, along with train LD. number, weight and shipping data 
("Shipping Report") by fax, telephone (to be confirmed promptly by fax) or other 
electronic means as soon as available, but in any event within twenty-four (24) hours 
(forty-eight (48) hours for PRB Sources) of the completion of the loading of each 
Shipment. By notice to the Sampling Person within twenty-four (24) hours after 
delivery of the Shipping Report and in any event prior to unloading of the coal at the 
destination, Buyer or Seller may object to the analysis (the "Objecting Person"), and 
if so, the Sampling Person shall submit the retained sample to an independent testing 
laboratory selected by and umfliliated with the Objecting Person for an indeperident 
analysis. If the results of the independent'analysis are within ASTM (interlaboratory) 
Reproducibility Limits, the original short proximate, sodium, and any other 
specification analysis as required in the applicable Codhnation, as appropriae, 
shall control and the costs of the independent analysis shall be paid by the Objecting 
Person. If such results for any Specification are not within such Reproducibility 
Lirnits, the results of the independent analysis shall control and the costs of the 
independent analysis shall be borne by the non-Objecting Person. All analyses shall 
be performed in accordance with then current published applicable ASTM. standards. 

4 4.5 Representative Preseoce 
Each Party has the right to have a representative present, at such Party's expense, at the 
Delivery Point during the loading, weighing and sampling of the Coal. 

Article 5: ~ual i ty  Adjustments; Rejection and Suspension Rights 

5.1 Quality Adjustments 
If Coal delivered under a ~ m a c t i o h  yaries.fkom the S p e c i f i c a t i w - a t i o n  
for such Transaction and Buyer does not exercise its rejection rights under Article 5.2, 
quality adjustments shall be calculated pursuant to the" formulas set forth in Exhi'bit A 
[unless otherwise provided for in the Confirmation), and for any other specification(s) 
according to fomula(s) set forth in the C o b a t i o n .  Within ten (10) Business Days 
ail& the end of each month during'the Term for each Transaction, the quality adjustments 
for each Transaction, if any, shall be netted against each other and the net quality 
adjustment, as appropriate, for all Shipments during such month shall be d e t d e d  by 
Seller, and Buyer shall pay Seller the net positive adjustment, if any, or Seller shali credit 
Buyer the net negative adjustment, if any, on the next invoice (or pay such mount to 
Buyer in the event no M e r  invoices are due) in accordance with the billing and 
payment terms of Article 6. 

5.2 Buyer's Rejection Rlghts 
Unless otherwise specified in the relevant C o m t i o n ,  if any Shipment of Coal triggers 

3 Ay of the Rejection Limits specified in the Codmation for a Transaction (a Won- 



Conforming Shipment"), Buyer shall have the option, exercisable by notice to Seller 
within twenty-four (24) hours of Buyer's receipt of the Sampling Person's short 
proximate analysis and additional analysis, if any, of the Coal provided pursuant to 
Article 4.4 of either (i) rejecting such Non-Conforming Shipment at the Delivery Point or 
in route, but prior to unloading from Transporter's equipment or (ii) accepting any Non- 
Conforming Shipment with a Contract Price adjustment mutually agreed upon by the 
Parties in a Confirmation. Ef Buyer fails timely to exercise its rejection rights under this 
Article 5.2 as to a Shipment, Buyer shall be deemed to have waived such rights to reject 
with respect to that Shipment only. Buyer's failure to timely exercise such notice does 
not however, constitute a waiver of its right to any penalty adjustment provided for herein 
or in the relevant confurnation with respect to such Non-Conforming Shipment. If Buyer 
timely rejects the Non-Conforming Shipment, Seller shall be responsible for promptly 
transporting the rejected Coal to an alternative destination determined by SeUer and, if 
applicable, promptly unloading such coal and shall reimburse Buyer for all reasonable 

" 

costs and expenses associated with the tfanspbttation, storage, handling and removal of 
the Non-Conforming Shipment. Seller shall, at Buyer's election, replace the rejected coal 
within a reasonable period of time, provided that Buyer gives written notice to Seller of 
its desire for replacement coal within forty-eight (48) hours after rejection of the Non- 
Conforming Shipment. Notwithstanding anything to the contrary set forth herein, any 
claim by Buyer with respect to Coal sold hereunder or any penalty adjustment due 
hereunder shall be deemed waived by Buyer unless submitted to Seller in writing within 
thirty (30) days after delivery of such Coal. . 

-3 5.3 Suspension Rights 
If there are three (3) Non-Conforming Shipments, whether rejected or not, under a 
Transaction in any three (3) month period or if two (2) out of four (4) consecutive 
Shipments under a Transaction (with respect to barge coal the preceding test shall be 
determined by one (1) or more rejectable barges being loaded in each of two (2) days of 
sequential Shipments under a given Transaction whether or not there are any intewening 
days without Shipments) are Non-Conforming Shipments, or should Seller fail to meet 
one or more Schedule 2 Periodic Performance Quality Limits as set+dAt a Schedule 2 
to a Confinnation, as the case may be, then Buyer may upon notice to Seller suspend the 
receipt of future Shipments (except Shipments already loaded or in transit to Buyer) 
under such Transaction. A waiver by Buyer of the suspension right for any one period 
shall not constitute a waiver for subsequent periods. If Seller, within ten (10) days of its 
receipt of such notice, provides reasonable assurances in writing to Buyer that future 
Shipments under the Transaction will conform to the Specifications and Buyer has 
accepted such assurances (such acceptance not to be unreasonably withheld), Shipments 
shall resume and any tonnage deficiencies shall be made up within the Term at Buyer's 
option. If (i) Seller fails to provide such acceptable assurances within such ten (10) day 
period, or (ii) after such assurances are provided and for a period of thee (3) months 
thereafter, any Shipments of Coal trigger any of Buyer's rejection rights under Article 5.2 
for the Rejection Limit parameter for which there was a prior suspension under such 
Transaction or should Seller fail to meet one (1) or more Schedule 2 Periodic 

d Performance Quality Limits as set forth in a Sch+ule 2 to a Confirmation, as the case 



. may be, then such failure shall constitute an Event of Default (as hereinafter defined) 

3 with respect to such Transaction. 

Article 6: Settlement.; Security 

6.1 Billing and Payment 

a) Unless otherwise agreed by the Parties, after the end of each shipment .month during 
the Term for each Transaction, Buyer and Seller shall provide the other, if necessary, 
with an invoice, setting forth, as appropriate, 
(i) the aggregate Contract Price owed to Seller for the Coal actually delivered to 

Buyer at each Delivery Point during. the applicable month, 
(u) any quality adjustments and supporting calculations determined pursuant to 

Article 5.1 ; 
(iii)any transportation or other charges owed by Buyer or Seller to the other pursuant 

to this Master Agreement; 
(iv)any liquidated damages payments pursuant to Article 8.4; and 
(v) any Early Termination Payment pursuant to Article 8.3. 

No later than ten (10) days after receipt of a Party's invoice or the 25* day of the month, 
which ever is later, (or if such day is not a Business Day, the immediately following 
Business Day), the receiving Party shall pay, by elktronic transfer in immediately 
available United States funds, the amount set forth on such invoice along with the 
necessary information enabling reconciliation to the relevant shipment to the applicable '3 payment address provided in Exhibit B. With regard to (iv) and (v) above, the 
Performing Party may, at its sole option, accelerate payments due them within three (3) 
Business Days after receipt of invoice. All pist due payments shall bear interest at the 
Interest Rate from and including the date due to but excluding the date paid. 

b) With respect to financial bookout transactions, all such invoices shall provide for 
payment no later than ten.(lO) days after receipt of an invoice or on the 25" of the 
month of the scheduled delivery, whichever is later (or if s-ot a Business 
Day, the immediately following Business Day). 

c) The premium amount for the purchase of an Option shall be paid within two (2) 
Business Days of receipt of an invoice &om the Option Seller (or if such day is not a 
Business Day, the immediately following Business Day). 

d) If the receiving Party in good faith reasonably disputes an invoice, it shall provide a 
written explanation specifying in detail the basis for the dispute and pay my 
undisputed portion no later than the due date. If any amount disputed by the receiving 
Party is subsequently determined to be due, it shall be paid within five (5) days along 
with interest 8ccmed at the Interest Rate from the original due date until the date paid. 
If after such determination any Party fails to pay amounts under this W t e r  
Agreement when due, unless such amount is excused by Force Majeure under Article 
7 hereof, in addition to the rights and remedies provided in this Master Agreement, 
the aggrieved Party shall have the right to: (i) suspend performance-under this Master 
Agreement until such mounts plus interest at the Interest Rate have been paid, andlor 



3 
(ii) exercise any remedy available at law or in equity to enforce payment of such 
amount plus interest at the Interest Rate. 

6.2 Netting and Setoff 
If, under any Transaction under this Master Agreement, the Parties are required to pay 
any amount on the same day or in the same month, then such arnounts with respect to 
each Party may be aggregated and the Parties may discharge their obligations to pay 
through netting, in which case the Party, if any, owing the greater aggregate amiount may 
pay to the other Party the difference between the amounts owed. Each Party reserves to 
itself all rights, setoffs, counterclaims, combination of accounts, liens and other remedies 
and defenses which such Party has or may be entitled to (whether by operation of law or 
otherwise). The obligations to make payments under this Master Agreement andlor any 
Transaction may be o&et against each other, set off or recouped therehm. 

6.3 Audit . . 
Each Party shall maintain accurate records relating to Coal sales and purchases made 
pursuant to this Master Agreement or any Transactions hereunder. Such records shall be 
retained for a period of at least two (2) years after completion or termination of the 
relevant Transaction. Each Party (and its representatives) has the right, at its sole 
expense during normal working hours and upon reasonable advance notice, to examine 
the records of the other Party, but only to the extent reasonably necessary to verify the 
accuracy of any statement, charge or computation made pursuant to this Master 
Agreement or a Transaction. If requested, a Party shall provide to the requesting Party 
statements evidencing the quantities of Coal delivered or received at the Delivery Point. 
Examination of records hereunder shall be limited to one examination per year for each 
Transaction. If any such examination reveals any inaccuracy in any statement, the 
necessary adjustments in such statements and the payments thereof will be promptly 
made and shall bear interest calculated at the Interest Rate firom the date the overpayment 
or underpayment was made until paid; provided, however, that no adjustment for any 
statement or payment will be made unless objection to the accuracy thereof was made in 
writing, in reference hereto, prior to the lapse of two (2) years fromlawmdition thereof; 
and provided W e r ,  that for the purpose of such statement and payment objections, this 
Article will survive any W a t i o n  of a Transaction or this Master Agreement. 

6.4 - Material Adverse Change 
A Material Adverse Change occurs with respect to either Party or either Party's credit 
support provider if one exists, if (i) there is any material change in t b  condition 
(financial or otherwise), net worth, assets, properties or operations, or in economic 
conditions, which, taken as a whole, can reasonably be anticipated to impair the ability of 
such Party tu hlfill its obligations; or (ii) there is reasonable grounds to believe that the 
creditworthiness of such Party has become unsatisfactory or its ability to perform under 
this Agreement has been materially impaired. 

6.5 Performance Assurance 

3 If a Material Adverse Change has occurred, the Party seeking assurance ("Requesting 
Party") may make a written request of the other Party ('Tmviding Party") to provide 



Performance Assurance in an amout determined in a commercially reasonable manner, . 
and in a fonn acceptable to the Requesting Party. Upon receipt of the request, the 
Providing Party shall have three (3) Business Days to provide such Performance 
Assurances. If not provided, the Requesting Party will be entitled to the remedies set 
forth in Article 8. If the Providing Party provides Performance Assurance to the 
Requesting Party within three (3) Business Days, it is understood that the Providiig Party 
shall not in fact have defaulted under this Agreement by incurring a Material Adverse 
Change. Performance Assurance is defined as (i) cash (ii) letters of credit, 6r (iii) such 
other form of security acceptable to the Requesting Party. 

6.6 Financial Information 
Periodically a Party shall have the right to request updated financial information from the 
other Party. Promptly upon the requesting Party executing Confidentiality undertakings if 
requested by the other Party, the other Party shall promptly hrnish financial information 

- required in order to verify credit worthiness. . 
Article 7: Force Majeure 

7.1 Events of Force Majeure 
If a Party to a Transaction is delayed in or prevented tiom perforking, in whole or in 
part, any of its obligations under a Transaction due to acts of God, war, riots, civil 
insurrection, acts of the public enemy, strikq, lockouts, natural disasters, breakdown of 
or damage to necessary facilities or equipment, tiansportation delays caked by other 
events of Force Majeure, or other causes that are beyond the reasonable control and 
without the fault or negligence of the Party affected thereby and which by the exercise of 
due diligence, could not have been prevented or avoided by such Party or is unable in 
good faith to obtain a substitute therefore (such events being referred to herein as "Force 
Majeure"), and such Party gives oral notice and fill details of the Force Majeure to the 
other Party as soon as reasonably practicable after the occurrence of the event of Force 
Majeure (such notice to be c o b e d  in writing), then during the pendency of such Force 
Majeure but for no longer period, the obligations of the Parties un&su&affected 
Transaction (other than obligations to make payments then due) shall be suspended to the 
extent required by the event. The Party affected by the Force Majeure shall remedy the 
Force Majeure with all reasonable dispatch and will keep the other Party advised as to the 
continuance of the Force Majeure event; provided however, that this provision shall not 
require Seller to deliver, or Buyer to receive, the Coal at points other than the Delivery 
Point for the authorized Source including allowable substitutions under the Transaction. 
Force Majeure does not include: (i) the loss of Buyer's markets; (ii) a change in market 
conditions including the ability of the Seller to sell Coal at a higher price; (iii) Seller's 
inability to economically produce or obtain the Coal; (iv) Buyer or Buyer's customer to 
buy Coal at a lower price, whether or not foreseeable; or (v) regulatory or contractual 
disallowance of the pass-through of the costs of Coal or other related costs. 

7.2 Termination under Foree Majeure 
If an event of complete or partial Force Majeure persists for a continuous period of sixty 
(60) days, then the Party not claiming Force Majeure shall have the option, upon three . 



days' prior written notice, to terminate the affected Transaction to the extent affected and 
the associated obligations of the Parties thereunder (other than payment obligations for 
prior performance thereunder). In the event of a Force Majeure, delivery of the affected 
quantity of Coal shall not be made up except by mutual agreement of the Buyer and 
Seller. 

7.3 Transactions Affected by Force Majeure 
If Seller claims Force Majeure and is unable to meet all of its sales obligations under an 
affected Transaction and any other of its coal sales agreements involving coal of a similar 
type and quality as the Coal, or if Buyer claims Force Majeure and is unable to meet all 
of its purchase obligations under an affected Transaction and any other of its coal 
purchase agreements involving coal of a simi1ar'type and quality as the Coal, then any 
reductions in Seller's deliveries or Buyer's purchases (as applicable) shall be albcated on 
a pro rata basis among the affected Transaction@) and such other coal supply or purchase 
agreements involving Coal of the same type and as the Coal to the extent 
contractually permitted by such Transaction and agreements. 

7.4 Discretion of Party Claiming Force Majeure 
It is understood and agreed that significant capital expenditures and settlement of strikes 
and lockouts shall be entirely within the discretion of the party having the difficulty, and 
that the above requirement that any Force Majeure shall be remedied with all reasonable 
dispatch shall not require significant capital expenditure or settlement of strikes and 

3 lockouts by acceding to the demands of the opposing Party when such course is 
inadvisable in the discretion of the Party having difficulty. 

Article 8: Events of Default, Remedies and Limitation of Liability 

8.1 Events of Default 
An event of default ("Event of Default") with respect to a Party (the "Defaulting Party") 
shall mean any of the following: 

a) the failure of Defaulting Party to pay when due any required pa-d such failure 
is not remedied within three (3) Business Days after written notice thereof (provided 
the payment is not subject to a good faith dispute as described in Article 6.1 b)); 

b) the failure of the Defaulting Party to comply with its other material obligations under 
a Transaction covered by this Master Agreement and such failure continues uncured 
for three (3) Business Days after written notice thereof, provided that if it shall be 
impracticable or impossible to remedy such failure within such three (3) Business 
Day period, the cure period shall be extended for an additional period reasonably 
necessary to remedy such failure subject to the condition that during the additional 
period, the Defaulting Party shall be diligently pursuing a remedy for the fbilure; 

c) the Defaulting Party or its Guarantor shall be subject to a Bankruptcy Proceeding; 

d) an event described in the last sentence of Article 5.3 bas occurred with respect to a 
Transaction; 

15 
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e) any representation or warranty made by a Party herein shall prove to be untrue in any 

3 material respect when made; 

f) a Party suffers a Material Adverse Change as defined in Section 6.4 and fails to 
provide Performance Assurances as provided in Section 6.5; 

g) the failure of the Defaulting Party to comply with its other material obligations under 
this Master Agreement and such failure continues uncured for three (3) Business 
Days after written notice thereof, provided that if it shall be impracticable or 
impossible to remedy such failure within such three (3) Business Day period, the cure 
period shall be extended for an additional period reasonably necessary to remedy such 
failure subject to the condition that during the additional period, the Defaulting Party 
shall be diligently pursuing a remedy for the failure. 

h) (i) a default, event of default or other similar condition or event in respect to the 
Defaulting Party under one or more agreements or instruments, individually or ' 

collectively, relating to indebtedness for b~rrowed money in an aggregate amount of 
not less than the applicable Cross Default Amount, which results in such indebtedness 
becoming, or becoming capable at such time of being declared, immediately due and 
payable or (ii) a default by such Party in making on the due date therefor one or more 
payments, individually or collectively, in an aggregate amount of not less than the 
applicable Cross Default Amount. 

i) a Party is in default under any Specified Transaction and, after giving effect to any 
applicable notice requirement or grace period, there occurs a liquidation of, an 
acceleration of obligations under, or an early termination ot, that Specified 
Transaction. "Specified Tmaction(s)" shall mean any obligation of a party to this 
Master Agreement incurred under any other agreement($ between the parties to this 
Master Agreement, or instrurnent(s) or undertaking(s) issued or executed by one party 
to, or in favor of, the other party. 

8.2 Early Termination 
Upon the occurrence and during the continuance of an Event of Defaul-t, as to the 
Defaulting Party, the other Party (the "Non-Defaulting Party") may, in its sole discretion, 
(a) accelerate and liquidate the Parties' respective obligations under this Master 
Amment  and all Transactions by establishing, and notifying the Defaulting Party of, an 
early termination date (which shall be no earlier than the date such written notice is 
received and no later than twenty (20) days after the date of such notice) on which this 
Master Agreement and all Transactions shall terminate ("Early Termination Date"), 
andlor (b) withhold any payments due to the Defaulting Party until such Event of Default 
is c y d ,  and/or (c) suspend performance of its obligations under this Master Agreement 
and any Transactions until such Event of Default is cured. If the "Event of 1)efaultH is one 
described in Article 8.l(a) (ii) or (v) above and the Non-Defaulting Party has elected to 
establish an Early Termination Date, the Non-Defaulting Party may, in its sole discretion, 
choose to terminate only the Transaction(8) which gave rise to such Event(s) of Default 
(in which case, this Master Agreement shall remain in effect as to all Transactions not 
then tembted,  without prejudice to the Non-Defaulting Party's rights under this Article 
8.2 to declare upon a subsequent Event of Default an Early Termination Date as to any *) remaining Transactions(s)). If the Event of Default is one described in Article 8.1 (a) 



3 
clause (iii), this Master Agreement and all Transactions under it shall automatically 
terminate and the Early Termination Date shall be established by the Non-Defaulting 
Party. If notice of an Early Tennination Date is given under this Article 8.2, the Early 
Termination Date will occur on the designated date, whether or not the relevant Event(s) 
of Default is then continuing. Any rights of a Non-Defaulting Party under this Article 8.2 
shall be in addition to such Non-Defaulting Party's other rights under this Article 8. 

8.3 Early Termination Payment 
If an Early Termination Date is established, the Non-Defaulting Party shall in good faith 
calculate its Gains or Losses, and Costs, resulting &om the termination of the terminated 
Transaction(s), aggregate such Gains or Losses, and Costs, with respect to all terminated 
Transactions into a single net amount, and then notify the Defaulting Party of the net 
amount owed or owing. If the Non-Defaulting Party's aggregate Losses and Costs exceed 
its aggregate Gains, the Defaulting Party shall, within one (I) day of its receipt of such 

' 

notice pay the net amount to the Non-Defaulting Party, including interest at the Interest 
Rate fbm the Early Termination Date until paid. If the Non-Defaulting Party's aggregate 
Gains exceed its aggregate Losses and Costs, if any, resulting from such early 
termination, the Non-Defaulting Party shall pay the net amount to the Defaulting Party in 
accordance with Article 6.1 hereof. The Non-Defaulting Party shall determine its Gains 
or Losses, and Costs, as of the Early Termination Date, or, if that is not possible, at the 
earliest date thereafter that is reasonably possible. If an Event of Default occurs, the Non- 
Defaulting Party may (at its election) set off my or ail amounts which the Defaulting 

3 Party owes to the Non-Defaulting Party (or any Affiliates of the Non-Defaulting Party) 
unQer this Master Agreement or any other agreement(s) against any or all amounts which 
the Non-Defaulting Party (or any Affiliates of the Non-Defaulting Party) owes to the 
Defaulting Party under this Master Agreement and any other agreement(s) between the 
Parties. The Non-Defaulting Party shall use Commercially Reasonable Efforts to mitigate 
any costs and damages that it is entitled to hereunder and act at all times in a 
commercially reasonable manner. The ~e fau l t i n~  Party shall have the right to audit 
(through a third party independent auditor mutually agreed to by the Parties) the 
calculation of all such gains, losses and costs. _- 
8.4 Remedies 
The remedies set forth in this Article 8.4 shall be the Non-Defaulting Party's exclusive 
monetary remedies for the Defaulting Party's failure to perfonn under a Transaction prior 
to the Non-Defaulting Party's early termination of such Transaction due to an Event of 
Default pursuant to Article 8.1 : 

a) As an alternative to the damages provision below, if the Parties mutually agree in 
writing, the Non-Defaulting Party may schedule deliveries or receipts, as the case 
may be, pursuant to such ternis as the Parties agree in order to discharge some or all 
of the obligation to pay damages. In the absence of such agreement, the darnages 
provision of this Section shall apply. 

b) Unless excused by Force Majeure or Buyer's failure to perform, if Seller fails to 
deliver the quantity of coal in accordance with the applicable Transaction and this 
Master Agreement, Seller shall pay to Buyer an amount for each ton of coal of such 



deficiency equal to (i) the market price at which Buyer is able, or at the time of 
Seller's breach, would be able (FOB Delivery Point) to purchase or otherwise receive 
comparable supplies of Coal of comparable quality on an equivalent #/mmBtu, SOz 
adjusted basis ("Replacement Price") minus (ii) the Contract Price agreed to for the 
specific Transaction; except that if such difference is zero or negative, then neither 
Party shall have any obligation to make any deficiency payment to the other. 

c) Unless excused by Force Majeure or Seller's failure to perform, if Buyer fails to 
accept delivery of the quantity of coal in accordance with the applicable   ran sac ti on 
and this Master Agreement, Buyer shall pay to Seller an amount for each ton of coal 
of such deficiency equal to (i) the Contract Price agreed to for the specific 
Transaction minus (ii) the market price at which Seller is able, or would be able 
(FOB Delivery Point), to sell or otherwise dispose of the coal at the time of Buyer's 
breach ("Sales Price"); except that if such difference is zero or negative, then neither 
Party shall have any obligation to make ariy deficiency payment to the other. . . 

d) Both Parties shall be subject to a commercially reasonable good faith obligation to 
mitigate any damages hereunder. 

e) Payment of amounts, if any, determined under paragraph (b) or (c) of this Article 8.4 
shall be made in accordance with Article 6.1. All such determinations shall be made 
in a commercially reasonable manner and the Non-Defaulting Party shall not be 
required to enter into any actual replacement transaction in order to determine the 
Replacement Price or Sales Price as appropriate. 

f) If a Party obligated to make a payment under this Sktion 8.4 timely makes such 
payment to the other Party, no failure to perform as described in this Section 8.4 shall 
constitute an Event of Default pursuant to Section 8.1. 

8.5 Damages Stipulation 
Each Party stipulates that the payment obligatiom set forth in this Article 8 for the 
damages incurred are a reasonable approximation of the anticipated harm or loss and 
acknowledges the difficulty of estimation or calculation of actual damages, and each 
Party hereby waives the right to contest such payments as unenfo'rG%6&Gan unreasonable 
penalty or otherwise. 

8.6 Expenses 
The Defaulting Party will, on demand, indemnify and hold harmless the Non-Defaulting 
Party for and against all reasonable outsf-pocket expenses, including Legal Costs, 
incurred by the Non-Defaulting Party by reason of the enforcement and protection of its 
rights under this Master Agreement or any Transaction by reason of an Event of Default 
or an early termination of a Transaction, including, but not limited to, costs of collection. 

8.7 Limitation of Liability 
THE PARTIES CONFIRM THAT TJB EXPRESS REIvlEDlES AND MEASURES OF 
DAMAGES PROVIDED IN THIS MASTER AGREEMENT SATISFY TEI[E 
ESSENTIAL, PURPOSES HEREOF. FOR BREACH OF ANY PROVISION FOR 
WHlCH AN EXPRESS REMEDY OR MEASURE OF DAMAGES IS HEREIN 



PROVIDED, SUCH EXPRESS REMEDY OR MEASURE OF DAMAGES SHALL BE 
THE SOLE AND EXCLUSIVE REMEDY, THE LLABLE PARTY'S LIABILITY 
SHALL BE LIMITED AS SET FORTH IN SUCH PROVISION, AND ALL OTHER 
MMEDJES OR DAh4AGES AT LAW OR IN EQUlTY ARE WArVED UNLESS 
OTHERWISE PROVIDED IN TIUS MASTER AGREEh4ENT. IF NO REMEDY OR 
MEASURE OF DAMAGES IS EXPRESSLY HEREIN PROVIDED, THE LIAJ3LE 
PARTY'S LIABILITY SHALL BE LIMITED TO DIRECT ACTUAL DAMAGES 
ONLY. NOTWITHSTANDING ANY OTJ3ER PROVISION IN THIS MASTER 
AGRFiEMENT OR IN ANY TRANSACTION, N E m R  PARTY SHALL BE LLABLE 
TO TIIE OTHZR FOR CONSEQUENTIAL, INCIDENTAL, PUNITIVE, 
EXEMPLARY OR INDIRECT DAMAGES, LOST PROFITS, OR BUSINESS 
1NTERR.UPTION DAMAGES, M T m R  BY STATUTE, IN TORT OR IN 
CONTRACT, UNDER THIS MASTER AGREEMENT, ANY TRANSACTION, ANY 
INDEMNITY PROVISION OR OTHERWISE. . . 

Article 9: Arbitration 

Any controversy or claim arising out of or relating to this Agreement, or the breach 
thereof, shall be settled by binding Arbitration in accordance with the Commercial 
Arbitration Rules of the American Arbitration Association, and judgment upon the award 
rendered by the arbitrators may be entered in any court having jurisdiction thereof. With 
respet to any arbitration, the number of arbitrators shall be three, each Party having the 
right to appoint one arbitrator who shall together then appoint a third neutral arbitrator 

J within thirty (30) days in accordance with the rules. The third arbitrator shall be a person 
who has five years or more experience in the coal industry. None of the arbitrators shall 
have been previously employed by either Party or have any direct interest in either Party 
or the subject matter of the arbitration, unless such conflict is express acknowledged and 
waived in writing by both Parties. The place of arbitration hearings shall alternate 
between the office of Buyer and Seller, the first being held at Seller's office. It is 
expressly agreed that the arbitrators shall have no authority to award consequential, 
special, indirect, or exemplary, or punitive damages of any type under anycircumstarrces 
regardless of whether such damages may be available under applicable law, or federal 
law, or under the Federal Arbitration Act, the Parties h&eby waiving their rights, if any, 
to recover co&equential, special, indirect, exemplary, and punitive damages with respect 
to this Master Agreement. Any award reached by the arbitrators may be vacated pursuant 
to Section 12 or modified pursuant to Section 13 of the Uniform Arbitration Act adopted 
in 1955, and amended on August 30,1956. The Parties agree that all arbitration 
proceedings conducted hereunder and the decision of the arbitrators shall be kept 
confidential and not disclosed, except to Parties, affiliates, accountants, lawyers and 
regulatory bodies to the extent necessary to enforce the decision. 

Article 10: Miscellaneous 

10.1 Successors and Assigns; Assignment 
This Master Agreement shall inure to the benefit of and be binding upon the Parties and 
their respective successors and permitted assigns. However, no Party shall assign this 
Master Agreement or any Transaction or any of its rights or obligations hereunder or 



under any Transaction without the prior written consent of the other Parties, which 
consent shall not be unreasonably withheld or delayed. Notwithstanding the foregoing, 
(a) Tyrone may assign its rights and obligations with respect to any Transaction to CG&B 
without the need for consent from , and (b) any Party may, without the need for 
consent from the other Parties (and without relieving itself from liability hereunder and 
under any Transaction), (i) transfer, sell, pledge, encumber or assign this Master 
Agreement andlor any Transaction or the accounts, revenues or proceeds hereof or 
thereof in connection with any financing or other financial arrangements; (ii) transfer or 
assign this Master Agreement and/or any Transaction to an Aff~liate of such Party so long 
as the Affiliate has a credit rating equal to or higher than the original Party; or (iii) 
transfer or assign this Master Agreement andlor any Transaction to any creditworthy 
person or entity, as such creditworthiness is determined by the non-assigning party using 
reasonable commercial practices, succeeding to all or substantially all of the assets of 
such Party by way of merger, reorganization or otherwise; provided. however, that no 
.such assignment shallin any way relieve theassignor from liability for full performance 
under this Master Agreement and the Transactions. Any such assignee shall assume and 
agree to be bound by the terms and conditions of this Master Agreement and such 
Transactions. Any transfer in violation of this section shall be deem+ null and void. 

10.2 Warranties 
OTHER THAN THOSE EXPRESSLY PROVIDED IN ARTICLE 3.4 AND 4.1 OR IN 
A CONFIRMATION, SELLER MAKES NO OTHER REPRESENTATION OR 
WARRANTY, WRITTEN OR ORAL, EXPRESS OR IMPLJED, IN CONNECTION 
Wl3X THE! SALE AND PURCHASE OF COAL, HEREUNDER. ALL WARkWTIES 
OF MERCHANTABILITY OR OF FlTNESS FOR A PARTICULAR PURPOSE OR 
ARISING FROM A COURSE OF DEALING OR USAGE OF TRADE ARE 
SPECJFICALLY EXCLUDED. SELLER MAKES NO W M Y  CONCERNING 
THE SUITABlLITY OF COAL DELIVERED HEREUNDER FOR USE IN ANY 
FACILITIES. 

10.3 Notices --- 
All notices, requests, statements or payments shall be made to the addresses specified in 
Exhibit B hereto. Unless expressly provided otherwise, notices shall be in writing and 
delivered by letter, facsimile, electronically or other documentary form. Notice by 
facsiile, electronic means or hand delivery shall be deemed to have been received by 
the close of Business Day on which it was transmitted or hand delivered (unless 
transmitted or hand delivered after close of the Business Day in which it shall be deemed 
received at the close of the next Business Day). Notice by overnight mail or courier shall 
be deemed to have been received one (1) Business Day after it was sent. A Party may 
change its address by providing notice thereof in accordance with this Article 10.3. 

10.4 Confidentiality 
No Party shall disclose, without the prior written consent of the other Party, the terms of 
my  Transaction to a third party (other than a Party's and its Affiliates' employees, 
lenders, counsel, Tyrone's Cousultant, CG&E or accountants) except in order to comply 

3 with any applicable law, order, regulation or exchange rule; provided, each Party shall 



notify the other Party of any proceeding of which it is aware which may result in 
disclosure and use Commercially Reasonable Efforts to prevent or limit the disclosure. 

10.5 Governing Law 
THIS MASTER AGREEMENT AND EACH TRANSACTION AND THE RIGHTS 
AND DUTIES OF THE PARTJES ARISING HEREFROM AND THEREFROM 
SHALL BE GOVERNED BY AND CONSTRUED, ENFORCED AND PEWORMED 
IN ACCORDANCE WITH THE LAWS OF THE STATE OF OHIO WITHOUT 
GIVING EFFECT TO PRINCIPLES OF CONFLICTS OF LAWS. 

10.6 Entire Agreement; Amendments; Interpretation 
This Master Agreement, the Schedules, ~nnexes,'~xhibits and Appendices hereto and 
made a part hereof; if any, and each Transaction, constitute the entire agreement between 
the Parties relating to the subject matter contemplated by this Master Agreement and 
supersedes any prior or contemporaneous a@ments or representations affecting the 
same subject matter. Except for any matters which, in accordance with the express 
provisions of this Agreement, may be resolved by verbal agreement between the Parties, 
no amendment, modification or change to this Master Agreement shall be enforceable 
unless reduced to a writing executed by the Party against whom such amendment, 
modification or change is sought to be enforced and specifically referencing this Master 
Agreement. The Parties acknowledge that each Party and its counsel have reviewed and 
revised this Master Agreement 'and that the normal rule of construction to the effect that 
any ambiguities are to be resolved against the drafting Party shall not be used in 
interpretation of this Master Agreement. 

10.7 Counterparts; Severability; Survival 
This Master Agreement and each Confirmation may be executed in several counterparts, 
each of which is an original and all of which constitqte one and the same instrument. 
Except as may othemise be stated herein, any provision or Article hereof that is declared 
or rendered unlawfbl by any applicable court of law or regulatory agency, or deemed 
unlawful because of a statutory change, will not otherwise affect ttrefaffrfatobligations 
that arise under this Master Agreement or a Transaction. In the event any provision of 
this Master Agreement is declared unlawhl, the Parties will promptly renegotiate to . 
restore this Master Agreement or such Transaction as near as possible to its original 
intent and effect. All indemnity and audit rights shall survive the termination of this 
Master Agreement in h l l  for a period of two (2) years (except with respect to audit rights 
as to Thud Party Impositions which shall survive for the applicable statute of limitations, 
including any extensions thereof). 

10.8 Non-Waiver; Duty to Mitigate; No Partnership or Third Party Beneficiaries 
No waiver by any Party of any of its rights with respect to any other Party or with respect 
to any matter or default arising in connection with this Master Agreement shall be 
construed as a waiver of any subsequent right, matter or default whether of a like kind or 

- different nature. Any waiver shall be in writing signed by the waiving Party. Each Party 
agrees that it has a duty to mitigate damages. Except as otherwise set forth in the 
Preamble to this Master Agreement, nothing contained in this ~ & t e r  Agreement or in 



any Transaction shall be construed or constitute any Party as the employee, agent, 
partner, joint venturer or contractor of any other Party. This Master Agreement and each 3 Transaction is made and entered into for the sole protection and legal benefit of the 
Parties, and their permitted successors and assigns, and no other Person shall be a direct 
or indirect legal beneficiary of, or have any direct or indirect cause of action or claim in 
connection with this Master Agreement or any Transaction. 

10.9 Forward Contract 
The Parties acknowledge and agree that all Transactions constitute "forward contracts" 
within the meaning of the United States Bankruptcy Code. 

10.10 Tyrone's Consultant. Pursuant to the Coal, Transportation and Consulting Agreement, Tyrone 
has retained Tyrone's Consultant as its consultant for purposes of entering into Confirmations prirsuant 
to this Apment,  exercising any of Tyrone's Opticins to purchase Coal, scheduling deliveries under 
this Master Agreement and applicable ConGrmations, and generally administering day-today 
activities under this Master Agreement and related Confhations on behalf of Tyrone. shall be 
entitled to rely on Confirmations executed by Tyrone's Consultant and instructions h m  Tyrone's 
Consultant with respect to the exercise of Tyrone's Options pursuant to Confirmations entered into 
between Buyer and Seller, scheduling deliveries of Coal, and other &rs in connection with the day- 
to-day administration of this Master Agreement & being binding on Buyer. 

Article 11 : Definitions 

ttAffdiate" means, with respect to any person, any other person (other than an individual) that 
directly or indirectly, through one or more intermediaries, cdntrols or is controlled by, or is under 
common control with, such person. For this purpose, "confrof" means the direct or indirect 
ownership of fifty percent (50%) or more of the outstanding capital stock or other equity interests 
having ordinary voting power. 

t'Anahr~is Person means the person or entity specified in the relevant-on that will pay 
for and perfonn, or cause to be performed, analysis of thti Coal pwuant to a Transaction. 

"ASTMtt means the American Society for Testing and Materials. 

'tBankruvtkv proceed in^" means with respect to a Party or entity, such Party or entity (a) makes 
an assignment or any general arrangement for the benefit of creditors, @) files a petition or 
otherwise commences, authorizes or aiquiesces in the commencement of a proceeding or cause of 
action under any bankruptcy or similar law for the protection of creditors, (c) has such a petition 
filed against it and such petition is not withdrawn or dismissed within t h i i  (30) days after such 
filing, (d) otherwise becomes bankrupt or insolvent (however evidenced), or (e) is unable to pay 
its debts as they Eall due. 

"Bill of Ladingrt means with respect to a truck delivery, a certified truck scale weight, and with 
respect to a train delivery, a certified rail weight certificate. 

"&" means the amount of energy required to raise the temperature of one (1) pound of pure 
water one (1) degree Fahrenheit from 59.S0 Fahrenheit to 60.5' Fahrenheit at a constant pressure 
of 14.73 pounds per square inch absolute. 



ttBusiness Dav" means a day on which Federal Reserve member banks in New York City are 
open for business unless such day is a Holiday; and a Business Day shall open at 8:00 a.m. and 
close at 5:00 p.m. Eastern Prevailing Time. 

"Buver* means the Party to a Transaction who is obligated to purchase and receive, or cause to 
be received, Coal during the Term of the Transaction. 

"Buver's Customerft means the party that Buyer has contracted to sell the Coal purchased from 
Seller under a Transaction. 

"CG&EW means The Cincinnati Gas & Electric Company 

"Claims" - means all claims or actions, threatened or filed and whether groundless, false or 
fraudulent, that directly or indirectly relate to the subject matter of an indemnity, and the resulting 
losses, damages, expenses, attorneys' fees and court costs, whether incurred by settlement or 
otherwise, and whether such Claims or actions are threatened or filed prior to or after the 
termination of this Master Agreement. 

NCoal" - means any and all of the coal to be soldby Seller and purchased by Buyer, the quality of 
which conforms to the Specifications and which does not trigger Buyer's rejection rights under 
Article 5.2, or is otherwise accepted by Buyer under this Master Agreement or any Transaction, 
and which contains no synthetic tbels, is substantially free from any extraneous materials 
(including, but not limited to mining debris, bone, slate, iron, steel, petroleum coke, earth, rock, 
pyrite, wood or blasting wire), is substantially consistent in quality throughout a Shipment, meets 
the size required, and has had no intermediate sizes (including fines) added or removed. 

"Coal Buver " means Buyer. 

"Coal Seller means Seller. 

"Coal, Trans~ortation and Consultinp Agreement" means the Coal, Transportation and Consulting 
Agreement, dated as of March 11,2004 by and among Tyrone and CG&E. 

tfCommerciallv Reasonable Effo1~3" means the taking by a Person of such action as would be in 
accordance with reasonable commercial practices as applied to the particular matter in question to 
achieve the result as expeditiously as practicable; provided, however, that such action shall not 
require that such Person incur unreasonable expense. . -, - 
NContracf Pricet" means the price in $U.S. per Ton (unless otherwise specified in the 
Confurnation) to be paid by Buyer to Seller for the purchase of Coal and any other proper charges 
pursuant to a Transaction. 

"Contract Ouantw  means the quantity of Coal that Seller agrees to sell to (or if applicable, 
exchange with), or cause to be delivered to, Buyer, and that Buyer agrees to purchase and receive, 
or cause to be received, f?om Seller, pursuant to a Transaction, as specified in a Confinnation. 

"Costs" - means any brokerage fees, commissions and other transactional costs and expenses 
reasonably incurred either by the Non-Defaulting Party as a result of terminating any hedges or 
other risk management contract. andlor entering into new arrangements in order to replace the 
early terminated Transaction(s), and Legal Costs incunwl by the Non-Defaulting Party. 

"Cross Default Amount" means for TYRONE, $50,000,000 (fifty million US dollars), and for 
CTPY means-$2,500,000 (two million five hundred thousand US dollars). 

"Delivew Point" means the agreed point(s) of delivery and receipt of the Coal pursuant to a 
Transaction. Title to and risk of loss of the Coal pass-to Buyer as set forth in Section 3.3. 



.tlEastern Prevailina Time1' means Easkrn Standard Time or Eastern Daylight Time in effect in 

3 New York, New York, as the case may be. 

' t~astein Mirre" means a coal mine that is located east of the Mississippi River. 

"15kercise Date" means the agreed date (as specified in the relevant confirmation for an Option) 
prior to or on which the Option buyer must notify the Option Seller that the Option Buyer has 
elected to purchase or sell, as applicable, the relevant Option Quantity, if any, under a 
Transaction. Unless otherwise specified in the Confirmation the Exercise Date. will be on or 
before the first Business Day of the month preceding an Exercise Period."Exercise Period" 
means the period of time covered by the exercise of an shall have the meaning 
given to such term in the Uniform Commercial Code of the State of New York 

NGainsn - means, with respect to a Party, an amount equal to the present value of the economic 
benefit, if any, (exclusive of Costs) to it resulting from the termination of its obligations with 
respect to a terminated Transaction, determined in a commercially reasonable manner. 

'Rolidav" means a day recognized as a holiday in the State in which the Delivery Point is 
located. 

"Inter& Rate" means, for any date, two percent over the per annum rate of interest equal to the 
pr im lending rate as may fi-om time to' time be published in the Wall Street Journal under 
"Monev Rates" provided the Interest Rate shall never exceed the maximum rate allowed by 
applicable law. 

"Le~al Costs" means, with respect to a Party, the reasonable out-of-pocket expenses incutred by 
it, including legal fees, by reason of the enforcement and protection of its rights under this Master 
~ 6 r n e n t  or any Transaction. . 

.3 "LCE(1 Proceedin~s" means any suits, proceedings, judgments, rulings or orders by or before my 
court or any governmental authority. 

"Lossesn means, with respect to a Party, an amount equal to the present value of the economic 
toss, if any, (exclusive of Costs) to it resulting fiom the termination of its obligations with respect 
to a terminated Transaction, determined in a commercially reasonable manner. 

"NW Taxes'' means (a) any taxes, fees or assessments enacted and e f f~ t ive  after the Trade Date 
of the relevant Transaction, including, without limitation, that portion , .- of any taxes or New Taxes 
that constitutes an increase. . -  

"Nomination Period" shall mean the agreed calendar .term for scheduling Coal within the 
applicable Term pursuant to a Transaction. 

"&tion " means the right, but not the obligation, which one Party grants to the other Party under 
a Transaction to either sell or pmhase the Option Quantity under that Transaction. 

"O~Cibn Ouanfitf means the quantity of Coal that is covered by an Option and that, upon the 
proper exercise of such Option by the Option Buyer, is required to be sold and delivered (and 
purchased and received) pursuant to the Transaction. 

"ReTedion Limitstt means the quality characteristics for the Coal pursuant to a Transaction as 
specified in the relevant Confirmation that give rise to a rejection right of Buyer pursuant to 
Article 5.2 of this Master Agreement. 

% " ~ l i n ~  Person" means the person or entity specified in the relevant Confirmation that will 
pay for and perform, or cause to be performed, sampling and analysis of the Coal pursuant to a 

4 Transaction. Unless otherwise agreed by the Parties in a Confirmation the Sampling Person shall 



be the Seller for sampling purposes and the Sampling Person shall be deemed to be the Buyer for 
analysis purposes. 

ttSellertt means the Party to a Transaction who is obligated to sell and deliver or cause to be 
delivered Coal during the Term of the Transaction. 

"Shivment" means, as applicable, one Unit Train load, one barge or vessel load, or the tonnage 
delivered by truck within a payment period, as set forth on the confirmation. 

"SAW means sulfur dioxide and lbs. of SO2 per mmBtu means sulfbr dioxide per niillion Btu. 

"Svnfuel Sales Agreement" means the Solid Synthetic Fuel Sales Agreement, dated as of March 11, 
2004, between Tyrone and CG&E, as amended from time to time. 

"Source" means the mine(s) mining complexes loadout river dock@) or other point(s) or origin 
that Seller and Buyer agree are acceptable origins for the Coal for a Transaction as  specified in 
the Confirmation. . . 
lfS~ecifications" means the quality characteristics for the Coal subject to a Ttansaction on an "as 
received" basis, using ASTM standards, specified in a Schedule 1 (Standard) or a Schedule 2 
Openodic Performance) of the relevant Confirmation. 

"Tuxes" means any or all ad valorem, property, occupation, severance, generation, first use, - 
conservation, Btu or energy, utility, gross receipts, privilege, sales, use, consumption, excise, 
lease, transaction, and other taxes, governmental charges, licenses, fees, permits and assessments, 
or increases therein, other. than taxes based on net income or net worth. 

"Term" - means the period of tihe from the date a ~ran&ction is to commence to the date a 
Transaction is to terminate or expire. - 
"Ton" - means 2,000 pounds. 

NTransaction" means a particular transaction agreed to by the Parties relating to the purchase, 
sale or exchange(s) of Coal, or an Option relating thereto, subject to this Mastet Agreement. 

ffTransvortalion Saecif~arionstt means the agreement(s) made by Seller, Buyer o r  any Party's 
designee with its respective Transporter@), as amended &om time to time, covering the 
requirements for each Shipment, which agreements, including _thm and tonnage 
requirements thereunder, shall be no more restrictive than typical agreements for transport of 
Coal on rail lines, highways, vessels or barges transporting Coal to or &om the Delivery Point(s) 
for third parties or to and firom other delivery points in the vicinity of the Delivery Point. Such 
Transportation Specifications, or relevant portions therein, shall be made available upon request 
to the extent authorized within the 'relevant transportation agreement and shall be no more 
restrictive than typical agreements for transport of Coal on rail lines, highways, vessels or barges 
transporting Coal to or eom Delivery Point(s) for third parties or to and fiom other delivery 
points in the vicinity of the Delivery Point. 

"Transaorter" means the entity or entities transporting Coal on behalf of Seller to and at the 
Delivery Point or on behalf of Buyer or Buyer's designee &om the Delivery Point. 

"Tvrone's Consultant" means CG&E. 

"Unit TrainN means a train with capacity sufficient to hold the number of Tons of Coal for 

4 delivery &om the Source(s) as specified in the relevant Confirmation. 



IN WITNESS WWEREOF, the Parties, by their respective duly authorized 
representatives, have executed this Master Agreement effective as of the Effective Date. 
This Master Agreement shall not become effective as to either Party unless and until 
executed by both Parties. 

"TYRONE" TYRONE SYNFUELS, LP 

By: 

Name: C \ a c \ ~ b -  A h  

Title: 'PCP) 1 do,+ CQ & c . 
G-r 'pa -+lcpk J 

By: ' 
v - 

Name:- - 

Title: 



Exhibit A - Master Coal Purchase and Sale Agreement 

Confirmation 

This Confinnation sets forth the binding agreement entered into between Tyrone Synfuels, LP. 
("TYRONE") and , on the Trade Date set out below as to a Transaction 
(this "Transaction") regarding the salelpurchase of Coal under the following terms: 

1). Commodity: Coal, as defined in the Master Agreement 

2). Trade Date: 

3). Product (Check One and Delete the Others): 

barge 
barge 

12,500 btu ,<I% S u l b  
12,500 btu, Compliance 

- 12,500 btu, 4 %  S u l h  
12,500 btu, Compliance - - 

12,000 btu, Compliance barge .. 13,000 btu, 3.8# Sulfur barge 
I 13,000 btu, 3.0# Sulfur rail 

+ 12,200 btu, 6.M S u l k  barge 

4) Term: 

6). Scheduling (Check One): - Per Master Agreement - 
- Other: 

7). Nomination Period (Check One): - Monthly -uarterly -Other: 

9). Delivery Point (Check One): F.O.B. railcar at the Source 
F.O.B. barge at the Source 
Other: 

10). Contract Price: 

1 1). Specifications (Check One): Per Attached Schedule 1 (Standard) 
- Per ~ttached.~chedule 2 (Periodic Performance) 

12). Sampling Person (Check One): Per Master Agreement 
- Other: 



3 13) Analysis Person (Check One): Per Master Agreement 
Other: 

14). Payment (Check One): Per Master Agreement 
- Other 

Formulas for Quality Adjustments: 
Btu: 
SO2: 

Government Imposition (chec.k one): Per Master Agreement 
other 

Other: 

This letter constitutes a "Conflfmation" as referred to in the Master Agreement specified below. 
This Confirmation supplements, forms part of, and is subject to the Master Coal Purchase and 
Sale Agreement dated , as it has or may be amended, and 
supplemented from time to time (the 'Master Agreemed') between the Coal Seller and Coal 
Buyer. All provisions contained in the Master Agreement govern this Confirmation to the extent 
not in conflict with the tenns hereof. Terms used but not defined herein shall have the meanings 
ascried to them in the Master Agreemat. 

Please confirm that the foregoing correctly sets forth the terms of the agreement between you and 
us as to this Transaction by timely retuning an executed copy of this letter by facsimile to (5 13) 
419-5790. If you do not return this Conhnation or object to any of the terms stated herein 
within three (3) Business Days of your receipt of it, then in accordance with the Master 
Agreement this Confurnation shall be deemed correct, and binding and conclusive evidence of 
this Transaction. This Confirmation supercedes any broker confirmation concerning this 
Transaction. 

mane Synfiekk, LP. Counterparty 

By: By: 

Name: Name: 

Title: Title: 

Date: Date: 



Schedule 1 

Specifications 

The Coal delivered hereunder shall conform to the following specifications on an "as 
received" basis, in accordance with ASTM standards for each shipment in a month: 

Shipment 
Specification Monthly Weighted Reject Limits 

Average Guarantee lper Barpel 

HEATING VALUE -9- btuflb 
MOISTURE - Yo 
ASH - % 
SULFUR - % 
SULFUR DIOXIDE (SO2) - lb./mmbtu 
VOLATILES - % 
CHLORINE - % 
sm: 
-- Top size (inches)* < - @@ 

-- F& (?4 by wgt) 
passing %" screen < YO 

GRJNDABILITY (HGI) - 

ASH FUSION TEMPERATURE (OF) (ASTM D 1 857) 

REDUCING ATMOSPHERE 

Note: As used herein > means greater than and < means less than. 



Schedule 2 

JPERIODIC PERFORMANCE) TO CONFIRMATION: SPECIFICATIONS 

PRODUCT 

The Coal delivered hereunder shall confonn to the following specifications on an "as received" 
basis: 

S~ecification Periodic Performance Quality 

Limit - Period** 
BTULB. 
MOISTURE Yo 
ASH Yo 
sULFiJR %. 
SULFUR DIOXIDE (SO*) 
VOLAl"tLE -- yo 

Shipment Rejection Limits 
J Barge 1 Unit Train 1 

Size (2" x 0"): 
-- Top size (inches)* < - N/A- 11 > W 

- Fines (% by wgt) < % Nl A > % 
Passing %" screen 
GRINDABILITY (HGI) NIA < 

bs/ 
ASH FUSION TEMPERATURE (OF) (ASTM D 185'7) 

REDUCING ATMOSPHERE 
Initial Deformation NIA min. 
Softening @=W) NIA min. 
Softening (H='/zW) N/A min. 
Fluid NIA min. 

* All the Coal will be such size that it will pass through a screen having square perforations three 
(3) inches in diameter, but shall not contain more than 55 percent (55.0%) by weight of Coal that 
will pass through a screen having square perforations onequarter (%) of an inch in diameter. 

**A = Annual, Q = Quarterly, M = Month 

Note: As used herein > means greater than and < means less than 



Exhibit B - Master Coal Purchase and Sale Agreement 

NOTICES AND PAYMENT 

NOTICES & CORRESPONDENCE 

Buyer's Consultant: The Cincinnati Gas & 
Electric Company 

overnight mail: 22 1 E. Fourth Street, EA 503 

regular mail: 139 E?. Fourth Street, EA 503 

Cincinnati, OH 45202 

Attn: Contract Administration . 

Fax No.: (513) 419-5196 . . 
Phone No.: (513) 419-5466 

INVOICES 

Buyer's Consultant: The Cincinnati Gas & ' 

Electric Company 

3 1000 E. Main Street 

Plainfield, IN 46 168 

Attn.: Supervisor, Settlements and Reporting 

Fax No.: (3 17) 838 1023 

Phone No.: 

PA YMENTS 

Buyer's Consultant: The Cincinnati Gas & 
Electric Company 

ABA Routing No.: 

Account No.: 

or to such other address as TYRONE or C - shall from time to time designate by 
notice properly addressed and given to the other Party. 





Exhibit B - Master Coal Purchase and Sale Agreement 

NOTICES AND PAYMENT 

~~'OTICES & CORRESPONDENCE 

Buyer9sConsultant: The Cincinnati Gas & 
Electric Company 

overnight mail: 221 E. Fourth Street, EA 503 

regular mail: 139 E. Fourth Street, EA 503 

Cincinnati, OH 45202 

Attn: Contract Administiation 

Fax No.: (513) 419-5196 

Phone No.: (5 13) 41 9-5466 

w v o m s  
Buyer's Consultant: The Cincinnati Gas & ' 

Electric Company 

1000 E. Main Street ' Plainfield, IN 46168 

Attn.: Supervisor, Settlements and Reporting 

Fax No.: (317) 838 1023 

Phone No.: 

Buyer's Consultant: The Cincinnati Gas & 
Electric Company 

Attn: 

ABA Routing No.: 

Account No.: 

or to such other address as TYRONE or C -  shall Erom time to time designate by 

d 
notice properly addressed and given to the other Party. 





Cinerqy Corporate Records 

Document Code 

Amended and R 1 d  c%&rmadtion 1j3cacuted 3-3&05 

Coal Seller: - Coal Buyer: -X- Coal Seller: -X- Coal Buyer: - 
- 

The Cincinnati Gas & Electric Company 

P.0. BOX 960, EA 502 

Cincinnati, OH 45201 

Attn: David Bosse Atbn. 

Tel. 5 13-419-6928 Tel. ' 

Fax 513-419-5516 Fax 

Ref #: Ref #: 

This Amended and Restated Codkmaiio~ superseding and replacing in its entirety the Confinnation 
between the parties executed March 30,2005, sets fofi the binding agreement entered into between The 
Cincinnati Gas & Electric Company ("CG&En) and \ on the Trade Date 
set out below as to aTxansaction (this 'Transactiony') regarding the &elpurch& of C&I under the 
following tams: 

1). Commodity: Coal, as defined in the Master Agreement 

Trade Date: 

Product: High sulfhr Ohio Coal 

Tenn: January 1,2006 - December 3 1,201 1 

QuantityfI'ons: 
2006 - tons 
2007- . , ! tons 
2008 - t ~ m s  
2009 - tons 
2010 - tons 
2011 - tons 

Scheduling (Check One): - X -. Per Master Agreement 
Other: 

Nomination Period (Check One): -X Monthly ,-- Quarterly .-Other: 

Source(s): Belmont and Hamson Countia- --. - 

Delivery Point (Check One): -- F.O,B. railcar at the Source 
X F.O.B. barge Ohio River Mile Post 92.8 --  

Other: -- -- 



3 10). contrac2 Price: 
2006: 

2008: ' However, either party may re-opcn the price for 2008 with 
written notice to the other party by June 1,2007. Lfthe parties, after good faith 
efforts, f;iil to reach agreement on a new price to be ef%ctive January 1,2008 by 
July 3 1,2007, the contract shall terminate at midnight on December 31,2007. 
Notwitlxstmding the above, the Seller has the I$$& but not the obligation, to set 
the new price for Calendar year 2008 at per ton, such prim being deemed 
to be the agreed upon new price, and Buyer has the right, but not the obligation, 
to set the new price br Calendar yea. 2008 at per tcq such price being 
deemed to be the agreed upon new price. 

2010: 2009 price pither party may reopen the price: for 2010 with 
written notice to the other party by June 1,2009. I f  the parties, after good Eith 
efforts, tsil to reach agreement on a new price to be effectirve January 1,20 10 by 
July 3 1,2009, either party may terminate the agreement with written notice to the 
other party by August 15,2009 to be e M v e  at midnight on December 3 1, 
2009. If neither party terminates the agreement by August 15,2009, the contract 
price fir 2010 wiU be the 2009 price plus per ton) 

In addition to the Contract Price set forth in this section there shall be a quarterly price 
adjustment for Coal Seller's cost of diesel fuel. This price component is computed as follows: 

Diesel Fuel Cost Adjustment 

Diesel Fuel Cost, based on the NYMEX No.2 Fuel Oil contract (also known as heating 
Oil #2, published by the WSJ) will be calculated quarterly, (i-e., January - March, April - June, 
h l y  - September, and October - December), and adjustments to the Contract Price will be made 
on April 1, July 1, October I and January I of each year commencing April 1,2006. 

The adjustment will determined as follows. The base period will be October through 
December, 2004 Futures Contracts (Base Period) and the corresponding average will be the 
average NMMEX No. 2 Fuel Oil fbbures settlement price at contract expiration for the Base 
Period of 141.02C per gallon (Base Period Avera3e). On a quarterly basis starting 4/2/06, the 
current quarterly average price will be determined using the average settlement price at contract 
expiration for each month during the quarter prior to the adjustment date (Current Period 
Average). As an example, for the first adjustment effective 4/1/06 the months used would be 
January through March, 2006. The Rase Period Average is the denominator value and Current 
Period Average less the Base Period Average is the numerator value to determine the percentage 



change (Percentage Change). The price component for diesel fuel will be adjusted upward 
3 (downward) fiom a base component price per ton of eoal by taking 18 percent of the then current 

Contract Price times 85 percent ofthe Percentage Change for the current quarter to determine the 
quarterly adjustment (Quarterly Adjustment). The Quarterly Adjustment increase or decrease so 
obtained shall be "added toy7 or "subtracted fiom", as the case may be, the current Contract Price 
as defined in this section. 

On a quarterly basis, for the tern of the agreement, the three month average will be calculated to 
determine a new numerator value. The denominator will be held constant for the term of the 
agreement. All calculations will be to three decimal places. 

1 1). Specifications (Check One): - X -- Per Attached Schedule 1 (Standard) 
- Per Attached Schedule 2 (Periodic Performance) 

12). Sampling Person (Check One): -.X- Per Master Agreement 
Other: 

13) Analysis Person (Check One): -X- Per Master Agreement 
Other: 

- 
-- 

14) Weight (Check One):. - X- Per Master Agreement 
Other: 

- 

& 

-- 

- 

IS). Payment (Check One): Per Mestet Agreement 
3- Buyer will self-invoice bi-monthly. Shipments unloaded 

during the first through the fifteenth of each month are 
payable 10 days after the end of the momh at the Contract 
Price. Shipmerrts unloaded during the sixqeenth through 
the end of each month are payable, with quality 
adjustments for all Shipments unloaded during the month, 
25 days after the end of each month. Shipments shall be 

$ 

Contract Price 
Base Period Average 

%en: Peaiod Average 
4/1/06 

A d m n t :  

$: 
/gallon 

Jan 06 Feb. 06 Mar. 06 



unloaded in the n o d  course of business, without 
unreasonable delay by Ehyer. Buyer shall pay, by 
electroiic transfer in immediately available United States 
funds, the amount set forth on each invoice along with the 
necessary i n k d o n  enabliig reconciliation to the 
re1evau.t Shipment to the applicable payment address 
below: 

CG&E Billing Contact 
1000 E. Main Street 
Plainfield, IN 46168 
Attn: Anita Webb 
Fax: (3 17) 838-1023 

Am: 
Fax: 

Countemam Pavment Address: 
Bank Name: 
Account Number: 
AELA number. 

d Phone Number: 

Qudity Adjustments: 
Btu (Check One): NIA 

X- Btu price adjustment ($/ton): 
$/ton = (Monthly Weighted Average Actual Btdb - Monthly Weighted Average Guaranteed 
Btu/lb) x C~ntract. Price / Monthly Weighted Average Guaranteed BWb. 

SOz (Check One): NI A 
-x- SO2 penalty adjustment ($/ton): 

If the Monthly Weighted Average Actual Ibs S02/mmbtu exceeds the Monthly Weighted 
Average Guaranteed lbs SOz/nmbtu for Coal loaded by Seller in any caicndar month, the 
SO2 Adjustment for all Coal loaded during the month is equal to: 

$/ton = (Monthly Weighted Average Guaranteed Ibs SOZ/mbtu - Monthly Weighted 
Average Actual Ibs. SOZ/mmtbu) x Monthly Weighted Average Actud Bmb) x ((E x .lo) i- 
$85) 1 1,000,000 

Where: Spot price of SO2 Emission Allowances for any given delivery month means thc 3 
day average SO2 Price of allowances expressed in dollars per ton of SO2 in the table enfitied 
"AIR Daily Emission Allowance Indices" publiihcd in Energy Argus Air Daily, or its 

id Ih successor publication, for such calendar month of delivery as published on the 3 4 and 5th 
business days of the subsequent month (e-g., spot SO2 price for allowances for January 2005 
coal shipments would be calcu1ated by using an average of the indices published in Energy 
Argus Air Daily on February 3,4, and 7.) 



Ash (Check One): - N/A 
X- Ash Penalty Adjustment ($Iton): 

If me Monthly Weighted AV*~  Actual Ash % exceeds the Monthly G u b  Ash %, the 
Ash Pethhy Adjustmeat is equal to: 

$Iton = (Monthly Weighted Average Actual Ash % - Monthly Weighted Average Guaranteed 
Ash %) x $0.50 

Eqampie: (13.5 - 12.5) x $0.50 = $0.50 

X- Per Master Agreement GEIvenunent Imposition (check one): - 
Other 

This Letter constitutes a ' ' C a m ' '  as referred to in the Master Agreement specified below. This 
Confirmation supplements, f om part: OK and is subject to the Master Coal Purchase and Sale Agreement 
dated October 11,2004, as it has or may be amended, and supplemented from time to time (the "Master 
Agreement") between the C d  Seller and Coal Buyer. All provisions contained in the Master Agreement 
govern this Confirmation to the extent not in conflict with the terms hereof Tenns used but not defined 
herein shall have the meanings a s c n i  to them in the Master Agreement This confirmation is subject 
to completion of the Skelly and Loy due diigence investigation being performed for CG&E related 
to this fuel (ma\) supply agreement along with subsequent review by CG&E and final approval of 

i CG&E management, 
J 

Please confirm that the foregoing correctly sets forth the terns of the agreement between you and us as to 
this Transaction by timely returning an executed copy of this letter by ficsirnile to 5 13-419-55 16. This 
Confirmation supersedes any broker confirmation concerning this Transaction. 

Oxford M'inin~Comuany, IQC. 

By: - " 

Name: - 

Title: i -- & \\ & i ) r  eS &t Title: - - - 
Date: 7 / 2 ~ / @ ~  Datc '74 2 -0 9‘ 



Specification 

Schedule 1 
Standard to Confirmation: Specifications 

Product 

Monthly Weighted Average Shipment 
Guaranteed Quality Rejection Limits 

mawe / UN~ Train1 

BTUILB. 11,800 C 1 1,500 
MOISTURE 8.00% > 8.00% 
ASH 12.5% > 13.5% 
S'ULFUR % > % 
SULFUR DIOXIDE (SOz) 6.5 Ib./M-MBTU 6 . 9 F ~ ~ ~ ~  
VOLATILE . 38.4% < 34% 

Size (2" x 0"): 
- Top size (iihes)* <2 x 0" - Fines (% by wgt) 
Passing %" screen < 35% 

,' 
ASH FUSION TEMPERATURE (OF) D185'Q 

J' REDUCING ATMOSPIIERE 
Initial Dofoxmation 
Soilening (H=W) 2,100 
Sofiening (w=.%W) 
Fluid 

min. -- 
min. 2,050 
min. 
min. 

Chlorine .07% >.07% 

The Coal delivered hereunder shall conform to the following specifications on an "as received" 
basis; 

* All the Coal will be such size tbat it will pass through a screen having square perforations three (3) 
inches in diameter, but shall nat contain more than 55 percent (55.0%) by weight of Coal that will pass 
through a screen having square perfbrations onequarter ($4) of an inch in diameter. 

Note: As used herein > means greater than and < means less than. 



Amended and Restated Confirmation 

3 
This Confirmation sets forth the binding agreement entered into between The Cincinnati 
Gas & Electric Company (SLCG&E") and - a - -  h 

Coal Seller: Coal Buyer: 

The Cincinnati Gas and Electric Co. 

P.O. Box 960, EA606 

Cincinnati, OH 45201-0960 
- .- 

Attn: Attn: John R. Kreinest 

Te1.- . 

Fax. ( , 

Tel. (5 13) 419 5725 

Fax. (513) 419 5875 

Ref #:-- - Ref #:- 
as amended and restated hereby as of &--, 2004 (this "Transaction") regarding the 
purchase of Coal under the following terns: 

1). Commodity: Coal, as defined in the Master Agreement 

2). .Trade Date: March 1,2004 

4 3). Product: coal as specified in Schedule 1 

4). Term: January 2005 - December 2006, 

5). Quantity: 2005: _ tons; 
2006: -. . . tons; 
for a total Quantity of , tons. 

Notwithstanding the foregoing, CG&E shall not have the right to purchase any portion of the 
Contract Quantity that Tyrone Synfuels, LP. ("Tyrone") has purchased, or has agreed to purchase, 
pursuant to the Corresponding Tyrone confirmation (described below). Counterparty agrees that 
CG&E shall have no obligations or liability to Counterparty with respect to any coal that Tyrone 
purchases or agrees to purchase pursuant to the Corresponding Tyrone Confmation. 

All coal that Tyrone purchases or agrees to purchase pursuant to the Corresponding Tyrone 
Confirmation shall be credited against CG&E's purchase obligation under this Confirmation. 

6). Scheduling: Quantity shall be scheduled for delivery in the following amounts 
per month ("Monthly Tonnage Obligations") unless otherwise mutually agreed to by the 
parties: 

4 January 2005 through December 2006 - . cons per month 
(approximately barges per month) 
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Buyer will advise Seller on or before the 15' day of each calendar month preceding 
scheduled shipments of the number of barges it desires to load during the succeeding 3 calendar month to fulfill the transaction Quantity and Buyer's desired loading dates and 
delivery schedule ("Delivery Schedule"). The Parties will work together in good faith to 
agree on a reasonable and mutually acceptable Delivery Schedule within the Nomination 
Period and within each month during the Nomination Period. All deliveries will occur in 
approximate ratable amounts over the term of a transaction, The delivery period shall 
begin no earlier than the first day of the delivery month and at least seven (7) days before 
the end of the month. Delivery must be completed by the last day of the delivery month. 

7) Nomination Period (Check One): NIA 

8) Source(s): Seller's mines located in - 

9) Delivery Point (Check One): F.O.B. railcar at the Source 
--. F.O.B. barge at the Source 

x -  Other: FOB barge at Seller's dock at 
Ohio River milepost 66 

Seller may specify alternate delivery points, subject to Buyer's approval, which shall not 
be unreasonably withheld, and title and risk of loss shall transfer to Buyer F.O.B. barge at 
such alternate delivery points, provided that the delivered cost per million BTU of the 
Fuel loaded at alternate delivery points shall be no greater than Fuel shipped F.O.B. the 
Delivery Point Tn thz event that Friel is rle.liveri?d at  ally nther de1ivi;ry !),-tints a c r e y t a h l ~  

3 to Buyer and such shipment results in a lower delivered cost per million B n J  of the Fuel, 
including Seller's other transportation costs, any net savings shall accrue to the Buyer and 
Seller equally. 

10) Contract Price: $ per ton at Delivery Point for the Quantity deliverable in 
2005, and $ per ton at Delivery Point far the Quantity deliverable in 2006. The 
price shall include all taxes, fees, and any proper charges payable by Seller. 

11) Specifications (Check One): & Per Attached Schedule 1 (Standard) 
- Per Attached Schedule 2 (Periodic 
Performance) 

Buyer may reject any Shipment falling outside of the aforementioned Specifications 
within 24 hours of receipt of analysis, Shipments that may cause handling problems, or 
Shipments that are materially contaminated with foreign materials with written 
notification to Seller. Buyer shall return Coal to Seller at Seller's cost. Seller shall make 
best efforts to replace the rejected Coal no later than the last calendar day of the delivery 
month. 

12) Sampling and Analysis: Coal sampled via mechanical sampler using ASTM 
standards for each Shipment shall be performed at the Delivery Point. Analysis is to be 
performed in accordance with ASTM standards by a mutually acceptable independent 

*) commercial laboratory with the cost for such sampling and analysis to be from the 
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Seller's account. Such analysis shall be final and binding and shall govern for payment. 

3 
Analysis shall be provided to Buyer within 48 hours of loading of the barge. 

13) Payment (Check One): - Per Master Agreement 
X Other (below) - 

Buyer will self-invoice bi-monthly. Shipments unloaded during the first through the 
fifteenth of each month are payable 10 days after the end of the month at the Contract 
Price. Shipments unloaded during the sixteenth through the end of each month are 
payable, with quality adjustments for all Shipments unloaded during the month, 25 days 
after the end of each month. Shipments shall be unloaded in the normal course of 
business, without unreasonable delay by Buyer. Buyer shall pay, by electronic transfer in 
immediately available United States funds, the amount set forth on each invoice along 
with the necessary information enabling reconciliation to the relevant Shipment to the 
applicable payment address below. 

14) Corresponding Tyrone Confirmation: The coal transaction confirmation dated 

Formulas for Quality Adjustments: 

- -7 

3 
,, * T I  re..;-.. A ~ : . . - + - - - . - b .  
Y I. \., L L l " "  1 L.&,UUCL''V..'. 

$/ton = (Monthly Weighted Average Actual Btullb - Monthly Weighted Average 
Guaranteed RtuJlb) x Contract Price I Monthly Weighted Average Guaranteed Btu/lb. 

Ash Penalty Adjustment ($/ton): If the Monthly Weighted Average Actual Ash % 
exceeds the Monthly Guaranteed Ash %, the Ash Penalty Adjustment is equal to: 

$/ton = (Monthly Weighted ~ v e r a ~ e  Actual Ash % - Monthly Weighted Average 
Guaranteed Ash %) x $0.50 

Sulhr Adjustment ($/ton): If the Monthly Weighted Average Actual lbs S02/mmbtu 
deviates fiom the Monthly Weighted Average Guaranteed lbs S02/mmbtu for Coal 
shipped and unloaded by Buyer in any calendar month, the Sulfur Adjustment for all 
Coal unloaded during the month is equal to: 

$/ton = (0.054 - (MWAS * MWABtu I 1,000,000)) x CFI 
where: 

MWAS = Monthly Weighted Average Actual lbs S02/mmbtu expressed to three 
decimal points 

MWABtu = Monthly Weighted Average Actual Btu/lb expressed to three decimal 
points 

CFI = Evolution Market's SOz Price. Mid-way between the bid and offer price 3 for the most current month published. 

Page 3 of 6 



If the SO2 price becomes unavailable fkom Evolution Markets Brokerage or any 
successor organization, Buyer and Seller shall mutually agree upon a substitute price or 

- J) index. 

Price adjustments shall be made to the nearest $0.00 1. 

Governmental Imposition (check one): -- Per Master Agreement 
X Other (below) - 

If any Governmental Imposition is adopted or becomes effective on or after the Trade 
Date, Seller shall noti@ Buyer and shall submit to Buyer in writing, an analysis 
identifying the Government Lmposition causing the cost impact and the extent of such 
cost impact on the ownership or operation of the coal mines designated as Sources 
hereunder or on the production, mining preparation or sale of coal purchased hereunder 
and showing the calculation of the amount of change in the Contract Price. The Contract 
Price for coal to be paid by Buyer hereunder shall then be adjusted by adding or 
subtracting the per ton cost of the Governmental Imposition to determine an adjusted 
Contract Price. The effective date of any Contract Price increase or decrease pursuant to 
this section shall be the effective date of the Governmental Imposition causing the cost 
increase or decrease, as the case may be. if the Governmental Imposition will continue 
for the life of this Transaction, then the Contract Price for subsequent contract years, if 
any, shall also be adjusted by the per ton amount of the Governmental Imposition. 

Other: 

Thii letter constitutes a "Confirmation" as referred to in the Master Agreement specified 
below. This Confirmation supplements, forms part of, and is subject to the Master Coal 
Purchase and Sale Agreement dated May 3,2004, as it has or may be amended, and 
supplemented from time to time (the "Master Agreement") between CG&E and 
All provisions contained in the Master Agreement govern this Confirmation to the extent 
not in conflict with the terms hereof. Terms used but not defined herein shall have the 
meanings ascribed to them in the Master Agreement. 

Please confirm that the foregoing correctly sets forth the terms of the agreement between 
you and us as to this Transaction by timely returning an executed copy of this letter by 
facsimile to (5 13) 419-5875. If you do not return this Confirmation or object to any of 
the terrns stated herein within three (3) Business Days of your receipt of it, then in 
accordance with the Master Agreement this Confirmation shall be deemed correct, and 
binding and conclusive evidence of this Transaction. This Co~rrnation supercedes any 
broker confirmation concerning this Transaction. 

The Cincinnati Gas & Electric Company 

3 By: By: -- - - 
d F  



Name: %bs$lL 
Title: v.wL.-La 

Name: - - 
Title: 

Date: 



Schedule 1 
Specifications 

The Coal delivered hereunder shall conform to the following specifications on an "as 
received" basis, in accordance with ASTM standards for each shipment in a month 

Shipment 
Specification Monthly Weighted Reject Limits 

Average Guarantee Jper Barpel 

HEATING VALUE 
MOISTURE 
ASH 
SULFUR 
SULFUR DIOXIDE (SO2) 
VOLATILES 
CHLORINE 
SIZE: 
-- Top size (inches)* 
-- Fines (Oh by wgt) 
passing %" screen 

ASH FUSION TEMPERATURE ("F) (ASTM D1857) 

REDUCING ATMOSPHERE 
Softening (H=W) >2,100 O F  

Note: As used herein > means greater than and < means less than. 
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3 This Confirmation sets forth the binding agreement entered into between Tyrone 
Synfuels, LP. ("TYRONE") and ' ,as 

Coal Seller: Coal Buyer: 

Tyrone Synfuels, LP. 

P.O. Box 960, EA606 - 

I Cincinnati, OH 45201 -0960 

Attn: '. -. Attn: John R. Kreinest 

Tel. Tel. (513) 419 5725 

Fax. *. . Fax. (513) 419 5875 

Ref #: - Ref #: 
amended and restated hereby as of - /)k , 2004 (this 'Transaction") regarding the 
purchase of Coal under the following terms: 

1). Commodity: Coal, as defined in the Master Agreement 

2). Trade Date: March 1,2004 

3 3). Product: coal as specltled m Schedule 1 

4). Term: January 2005 - December 2006. 

5). Quantity: 2005: tons; 
2006: tons; 
for a total Quantity of tons. 

Notwithstanding the foregoing, TYRONE shall not have the right to purchase any portion of the 
Contract Quantity that Tyrone Synfuels, I.2. ("Tyrone") has purchased, or has agreed to purchase, 
pursuant to the Corresponding Tyrone Confirmation (described below). Counterparty agrees that 
TYRONE shall have no obligations or liability to Counterparty with respect to any coal that 
T one purchases or agrees to purchase pursuant to the Corresponding Tyrone Confirmation. r 
All coal that Tyrone purchases or agrees to purchase pursuant to the Corresponding Tyrone 
Confirmation shall be credited against TYRONE'S purchase obligation under this Confirmation. 

6). Scheduling: Quantity shall be scheduled for delivery in the following amounts 
per month ("Monthly Tonnage Obligations") unless otherwise mutually agreed to by the 
parties: 

January 2005 through December 2006 - ' tons per month 
(approximately barges per month) 
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Buyer will advise Seller on or before the 15' day of each calendar month preceding 
scheduled shipments of the number of barges it desires to load during the succeeding 

3 calendar month to fulfill the transaction Quantity and Buyer's desired loading dates and 
delivery schedule ("Delivery Schedule"). The Parties will work together in good faith to 
agree on a reasonable and mutually acceptable Delivery Schedule within the Nomination 
Period and within each month during the Nomination Period. All deliveries will occur in 
approximate ratable amounts over the term of a transaction. The delivery period shall 
begin no earlier than the first day of the delivery month and at least seven (7) days before 
the end of the month. Delivery must be completed by the last day of the delivery month. 

7) Nomination Period (Check One): N/A 

8) Source(s): Seller's mines located in ' 

9) Delivery Point (Check One): - F.O.B. railcar at the Source 
F.O.B. barge at the Source 

X Other: FOB barge at Seller's dock at 
Ohio River milepost 66 

Seller may specify alternate delivery points, subject to Buyer's approval, which shall not 
be unreasonably withheld, and title and risk of loss shall transfer to Buyer F.O.B. barge at 
such alternate delivery points, provided that the delivered cost per million BTU of the 
Fuel loaded at alternate. delivery points shall be no greater than Fuel shipped F.O.B. the .-. .a . . 

, M a t t r , - t  ,r P,\;ni i h ~  w < , e t t i  iL,ai Zttez ;q , - : c . i ; s r a r e , :  or , ~ m x r  niLov A.=i;rr-vtr n f i i n ~ c  ~ r - n ~ n v o ~ ~ o  
-4 - - - - -  -.--- --, -I' -re- "-4 

4 to ~ u ~ e i  and such shipment results in a lower delivered cost per million BTU of the Fuel, 
including Seller's other transportation costs, any net savings shall accrue to the Buyer and 
Seller equally. 

10) Contract Price: $ per ton at Delivery Point for the Quantity deliverable in 
2005, and $. per ton at Delivery Point for the Quantity deliverable in 2006. The 
price shall include all taxes, fees, and any proper charges payable by Seller. 

1 1) Specifications (Check One): Per Attached Schedule 1 (Standard) 
-- Per Attached Schedule 2 (Periodic 
Performance) 

Buyer may reject any Shipment falling outside of the aforementioned Specifications 
within 24 hours of receipt of analysis, Shipments that may cause handling problems, or 
Shipments that are materially contaminated with foreign materials with written 
notification to Seller. Buyer shall return Coal to Seller at Seller's cost. Seller shall make 
best efforts to replace the rejected Coal no later than the last calendar day of the delivery 
month. 

12) Sampling and Analysis: Coal sampled via mechanical sampler using ASTM 
standards for each Shipment shall be performed at the Delivery Point. Analysis is to be 
performed in accordance with ASTM standards by a mutually acceptable independent 

4 commercial laboratory with the cost for such sampling and analysis to be from the 
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Seller's account. Such analysis shall be final and.binding and shall govern for payment. 
Analysis shall be provided to Buyer within 48 hours of loading of the barge. 

13) Payment (Check One): - Per Master Agreement 
X Other (below) 
P 

Buyer will self-invoice bi-monthly. Shipments unloaded during the first through the 
fifteenth of each month are payable 10 days after the end of the month at the Contract 
Price. Shipments unloaded during the sixteenth through the end of each month are 
payable, with quality adjustments for all Shipments unloaded during the month, 25 days 
after the end of each month. Shipments shall be unloaded in the normal course of 
business, without unreasonable delay by Buyer. Buyer shall pay, by electronic transfer in 
immediately available United States funds, the amount set forth on each invoice along 
with the necessary information enabling reconciliation to the relevant Shipment to the 
applicable payment address below. 

Formulas for Quality Adjustments: 

BTTJ Price Adjustment: 

U ' I I - . -  - r n r - . - r ~ . ~ - . \ ~ r - : . a ~ r .  J A .. . .. A . r  I r r r  1 8 1  r r t x . r  . * t * 1 

JII .VLL \IIIVLLLLIIJ . . UL~ILC.VU r( L I U I L L 6 U  I LULUUL ULW L V  - -  ~ V L V I L C L L L J  v t  C~A~LILCIU n v w l a G b  

W Guaranteed Btullb) x Contract Price I Monthly Weighted Average Guaranteed Btu/lb. 

Ash Penalty Adjustment ($/ton): If the Monthly Weighted Average Actual Ash O/o 
exceeds the Monthly Guaranteed Ash %, the Ash Penalty Adjustment is equal to: 

$/ton = (Monthly Weighted Average Actual Ash % - Monthly Weighted Average 
Guaranteed Ash %) x $0.50 

Sulhr Adjustment ($/ton): If the Monthly Weighted Average Actual 1bs S021mmbtu 
deviates fi-om the Monthly Weighted Average Guaranteed lbs SQz/rnrnbtu for Coal 
shipped and unloaded by Buyer in any calendar month, the Sulfur Adjustment for all 
Coal unloaded during the month is equal to: 

$/ton = (0.054 - (MWAS * MWAE3tu / 1,000,000)) x CFI 
where: 

MWAS = Monthly Weighted Average Actual lbs S02/mmbtu expressed to three 
decimal points 

MWABtu = Monthly Weighted Average Actual Btullb expressed to three decimal 
points 

CFI = Evolution Market's SO2 Price. Mid-way between the bid and offer price 
for the most current month published. 
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If the SO2 price becomes unavailable from Evolution Markets Brokerage or any 
successor organization, Buyer and Seller shall mutually agree upon a substitute price or 3 index. 

Price adjustments shall be made to the nearest $0.00 1. 

Governmental Imposition (check one): -- Per Master Agreement 
X Other (below) - 

If any Governmental Imposition is adopted or becomes effective on or after the Trade 
Date, Seller shall notifj. Buyer and shall submit to Buyer in writing, an analysis 
identifjring the Government imposition causing the cost impact and the extent of such 
cost impact on the ownership or operation of the coal mines designated as Sources 
hereunder or on the production, mining preparation or sale of coal purchased hereunder 
and showing the calculation of the amount of change in the C~ntract Price. The Contract 
Price for coal to be paid by Buyer hereunder shall then be adjusted by adding or 
subtracting the per ton cost of the Governmental Imposition to determine an adjusted 
Contract Price. The effective date of any Contract Price increase or decrease pursuant to 
this section shall be the effective date of the Governmental Imposition causing the cost 
increase or decrease, as the case may be. If the Governmental Imposition will continue 
for the life of this Transaction, then the Contract Price for subsequent contract years, if 
any, shall also be adjusted by the per tan amount of the.Govertunenta1 Imposition. 

3 
Other: 

This letter constitutes a "Confirmation" as referred to in the Master Agreement specified 
below. This Confirmation supplements, forms part of, and is subject to the Master Coal 
Purchase and Sale Agreement dated May 3,2004, as it has or may be amended, and 
supplemented fiom time to time (the "Master Agreement") between TYRONE and 

All provisions contained in the Master Agreement govern this Confirmation to 
the extent not in conflict with the terms hereof. Terms used but not defined herein shall 
have the meanings ascribed to them in the Master Agreement. 

Please confinn that the foregoing correctly sets forth the terms of the agreement between 
you and us as to this Transaction by timely returning an executed copy of this letter by 
facsimile to (5 13) 4 19-5875. If you do not return this Confirmation or object to any of 
the terns stated herein within three (3) Business Days of your receipt of it, then in 
accordance with the Master Agreement this Confirmation shall be deemed correct, and 
binding and conclusive evidence of this Transaction. This Confirmation supercedes any 
broker confirmation concerning this Transaction. 

Tyrone Synfuels, LP. - 



Title: ' G&-w~ b~tha/lr 

Date: 

Name: - 

Title: 

Date: 



Schedule 1 
Specifications 

The Coal delivered hereunder shall conform to the following specifications on an "as 
received" basis, in accordance with ASTM standards for each shipment in a month: 

Shipment 
Specification Monthly Weighted Reject Limits 

Averape Guarantee @er Barpel 

HEATING VAI~UE 
MOISTURE 
ASH 
SULFUR 
S a m  DIOXIDE (SOz) 
VOLATILES 
CHLORINE 
SEE: 
-- Top size (inches)* 
-- Fines (% by wgt) 
passing %" screen 

GRTNDAE3ILITY (HGI) 51.4 

ASH FUSION TEMPERATURE ( O F )  (ASTM D 1 857) 

REDUCING ATMOSPHERE 
SoAening W=W) >2,100 O F  

Note: As used herein > means greater than and < means less than. 
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Coal Buverp Coal Seller: 

a m  Name Caunteraartv Name 

me Union Ught, Heat and Power 
Company 
139 16. Fourth Street EA606 

Ohio 45202 
Attn: Kim Lubrecht 
Tel. 513419-5302 

Fax. 513-419-5840 

Ref #: He /orlSI 

Am: 
Tel. ' 

Fax, . 

Ref #: 

This Coal Supply Agreement ("Agreement"), by and between , a Delaware 
limited liability company (hereinafter "Seller"), and The Union Light Heat and Power 
Company, a Kentucky Corporation (hereinafter UBuyer"), effective December 20,2005 
("Effective Date") establishes the temls and coadftions for the sale and prrrchase of Coal (The 
"Agmm6tlt"). Seller and Buyer can be individually referred to as a *Pm@" or collectively as 
"Partj," 

I). Commodity: Crushed, bituminous Coal containing no synthetic fuels, snbstantidly h e  
from any extraneous materid and debris, with no intermediate sizes to be added or removed and 
o W ~ s e  meeting the Specifioabions of this Agreement (berein& 'W* or "Commodity"). 

2). 2" X 0" %I3 12,100 Bty 5.0 #SO2 

3). Term: January 1,2006 through and including December 31,2008, unless terminafed as 
provided for herein 

4). Quantity (in tons): 
2006 -. 

2007 
2008 

Seller and Tyrone Synfuel LP ( m n e " )  will enter into a Coal Supply Agreement 
mne Agement). Quantity shall be ratable throughout eadr calendar year of the tam of this 
Agreement. Tyrous and Seller may enter Into purchase order@) pursuant tD whiah Q~one wil 
puFchase coal from Seller that w~uld otherwise be purchased by Buyer pwsuant to this Agreement 



that comsponds to a @cular 'Qrone purchase oder (''Comspond'ing ' m e  Ibrchw ordex"), 
Seller acknowledges and agrees that any coal that Tyrone purchases pursuant to a Corresponding 
'Qmne Purohase Order shall be d t e d  towards the satisfaction of Buyes's obligation to purchase 
coal and Seller's obli~adon to deliver coal under this Agreement, to the same extent as if Buyer had 
purchased sueh coal f b m  Seller and Seller had delivered cual b Buyer undes this Agfemmt In no 
event shall Seller's obligation to deliver the qumtity of coal unda the Tyrone Agremmt and this 
Agreement weed the a m a l  Quantity set forth in paragraph 4 above. ?be (kmqondb 'Qmne 
Purohase Order and w e  Apment shall govem mob transaction between Seller and Tyrone. 
Seller fiuther acknowledge that Buyer shall have no obligations under $ris Agreement or any 
pmhase ~~wi~respecttoaqycoal&at'Tyronep~r~has~soragrr?estopurchase, andagteststhat 
Seller shsfl look solely to Tyrone for tbe payment for, a d  Ear the performance of any obligations 
with respect to, any coal that 'Qro~~e purchases or agrees to purchase Grom Seller pursuant to the 
Tyrone Agreement w any m e  Purchase Order. 

B yer agrees that any coal &at Tyrone agrees to purchase pursuant to a Qmm Purchase Order that 
cormponds to this Agreement that is shipped for delivery to Buyer's East Bend faow after the date 
on which the Spike1 Sales Alpeement dated k h  1 1,2004 bdwm Qmne and Buyer, shall be 
pmhesed by Buyer pursuant to this Agmnent. 

5), Scheduling: Buyer will advise Seller on or before the 1~~ day of each 4enda.r month 
preceding scheduled shipments of the number d barges it desires to load during the sucoeeding 
c.&&r month to fulfill the tamsaction Quantity and Buyer's desired loading dates and delivery 
scrhedule ("Delivery Schedule"). Seller will advise Buyer on or before the 25' day of the month 
pnxeding shipment of its Source mine(s)/hdout(s) for the sabeduled monthly shipment@). The 
Parties will work together in good faith to agree on a reasonable and mutually awsptable 
Delivery Schedule within the Nomination Period and within each month dutibg the Nomination 
Period. All deliveries will occur in appmimate monthly ratable amounts! throughout each 
oaladar year during the term of Apement. The delivery period shall begin no earlier than the 
first day of tbe delivery month and at least w e n  (7) days before the end of the month, Delivery 
must be completed by the last day afthe delivery month. 

6). Nomination Period Monthly 

7). SouJce(s> 
2006 -2007 approved Somes: 

Mine: 
Mine Operating Co, : 
Mine State. 
Mios County: 
Delivery Point: 

Mine: 
Mine Operating Co.: - - 
Mine State: I 
Mine County: 
Delivery Point: 

Mine: 
Mine Operating Co,: 



Mine State: 
Mine C o w :  
Delivery Point: 

Mine: 
Mine Operating Co.: 
Mine State: 
Mne County: 
Delivery Point: 

Mine: 
Mime Operating Co.: 
Mine Statct: 
Nine County: 
Delive~y Point: 

2008 Approved Sources: 

Mine: 
Mine Operating Co.: 
Mine State: 
Mine County: 
Dstiery Point 

? 

M i  
Mine O p e d g  Co.: 
Mile *. 
Wne County: 
Delivery Point: 

This Agrearnent is subjeot to Buyer conductine a ten f 10) barge test bum of each 
approved soun?es with the excaption of . 3n the evelrt that Buyer 
dekrmhes that a Source is unaccsptable to ~ u p r  ask-buyer's reasonable discretion, such 
Some shall be removed fhm the Approved Source(s). Seller shall not supply coal to Buyer 
pursuant to this w e n t  from any other sourw unless Buyer shall give its prior written 
consent, which shall not be unreasonably withheld. 

8). Delivery Points: F.O.B. barge @the mile post for the appropriate Source mfetenced In 
Seotion 7 above. 

9)' Contraot Prioe: Prices below are dollas per ton f.0.b. barge at Delivery Point. Prios shall 
inolude all taxes, %is and proper charges, and shall be subjeot to quality adjustments as 
provided for in Section 12 herein, Prices, however, am not Inolusive of harbor switnhing 
and fleeting charges which shall be the responsibility &Buyer. 



(m win be kept whole on the tramportalion d@ermhl bused on tke 
bmrsportalion race out of Power Doc& 

10). Specifications: Per Attached Schedule 1 (Standard) -. 

Buyer may rej&t any Shipment filling outside of the aforementioned Rejection Specifications, 
sh'tpments that may cause handling problems or shipments that are contaminated with foreign 
materials with written notifioation to Seller. Buyer shall r&m Coal to Seller at Selter's cost. 
Seller shall make reasonable carts to =place the rejected Coal no l am than the last calendar day 
of the delivery monb 

11). Sampling and Analysis: ~elles shall sample and aria-iyze Commodity at Delivery Point at its 
expense. Samplhg shall be carried out tblbwing Ule American Society of Testing and Matwials 
(ASTM) standard, as set forth in ASTM standard Jl2234 (Type I, condition C, Part-Stream Cut). 
Analysis is to be done in accordance with applicable ASTM standards, Such analysis shall be 
final and binding and shall govern for payment. Seller shall p v i d e  analyds to Buyer within 48 
hours of loading Commodity into the barge except for weelcmds or holidays in which analysis 
will be provided by the second business day thetatter. 

Seller shall make available sample splits and a report of each sample's quality for Buyer upon 
request. Buyer, at its expense, may make arrangements to pick up samples. Seller shall retain, 
for a period of 60 days from the loading date, sample splits taken m acwrdance with the 
provisions of this Agrment far use by Buyer and tbe independent laboratmy specified below. 

In the event of a disagreement over Commodity analysis and upon Buyer and Seller seleoting a 
mutually agreed upon independent laboratory, Seller shall provide sample splits to the 
independent laboratory for anatys'i. Such analysis shall be accepted as the quality of Commodity 
received. The cost ofthe independent analysis shall be equally shared between Buyer and Seller. 

12). Adjustments: 

(a) Qualii Adjustments: 

BTU PremiurnRenalty hice Adjustment: -- 
$/ton = (Montbly Weighted Average Actual BtMb - Monthly Weighted Average 
Guaranteed Btnhb) x Contract Price I Monthly Weighted Average Guaranteed BWb. 

SO2 Premium/Penalty Price Adjustment: 

The contraoted S02 content shall be 5.0 Ibs. SO2 per million Btu on a monthly weighted 
awage basis. S02 Price adjustments shall not apply until the monthly weighted average 
SO2 falls outside the deadband of4.80 Ibs. SO2 end 5.20 Ibs. SO2. 

For purposes of this Agreement, a Ib. ofS02 shall equal AR S% x 20.00Q 
AR rrtuflb. 

Should the mnthly wdghtal average SO2 ~f the Commodity Eall o w &  the deadband, 
the Contract Price wijl be adjusted, on a month& basis, to reflect acftlal SO2 value 
received according to the following formula: 



Won = ((5.0 Ibs SO;l/mmbtu - Monthly Weighted Average Actual Lbs. SOUmmtbu) x 
Monthly Weighted Average AAod W b )  x ([Spot Price of SO2 Emission Allowances x 
-08) + $85) / 1,000,000 

Where: Spot price of SO2 Emfssion Allowances for any given delivery monk means the 
3 days average $02 Rice of allowances expressed in &llars per ton of SO2 in the table 
entitIed "Daily Market Assessments, SO2 Allowances, Price for c u m t  vintags yeaF 
published in Energy Argus Air Daily, or its successor publication, as published on the 3*, 
4' and 5' business days of the subsequent month (s.g, spot prim for allowances for 
January 2006 would be oalcultited by using an average ofthe d a i i  market assessmint 
price for the 2006 vintage year p u b l i i d  in Energy Ar@;us Air Daily on February 3 , 6  
and 765.) 

Ash PremiumiPew Price Adjustment: 
W n  = (Monthly Weighted Average Ouaranteed Ash % - Monthly Weighted Average 
Actual Ash %) x $0.50 

For illustrative purposes, should the Monthly Weighted Average Actual Ash % equal 
9.0% in a given month, the ash premium for the month would be $.5albon caiculated as 
f~llow~: [(IO.Wo MWAO - 9.0% MWAA) * $.SO]. 

Price adjustments shall be made to the nearest $0.001 and oalcufated on a monthly 
weighted average. 

(b) Priw Adjustment fin Changes in Law: Buyer and Seller agree that if any fderal, 
stab, or local govemmenta1 authority, subsequent to January 14,2005, (a) enacts, promulgates or 
otherwise makes e W v e  any new statute m i i i c a ,  regulation or rule, including, but not limited 
to, any tax mandate, or (b) amends, modifies, or changes in any way the text, intsrp-on or 
application of any existing statute, o r d i c e ,  regulation or rule including, but not limited to, any 
tax mandala relative to Seller's performance of this Agreemat (collectively ref& to herein as 
"Change in Laws" (but in either case not inoluding any statute, ordinance, regulatkm, rule, or 
other governmental mandate existing as of January 14,2005 that has a schedqle~modiWon or 
termination date), and if snch Change in Laws dim or indirectly hcrease(s) or decreases 
Seller's oost of perfmance of this Agmment then the curtenl selling price &all be adjusted 
upward or downward by the amount of such change on the efktive date suah change occurs. 
Buyet shall have the right to audit Seller's books and records to determine the amount of any 
upward or downward price adjustment under this section. 

(c) Price Agjustment for Escalation: Tho Base Price shall be adjusted according to the 
price arfiushaent provisions in this Agreement (rounded to the oearsst hundredth) and shall be 
refwred to herein as the "Adjusted Base Price? 

The Base Price per ton shall be increased or d d  for eaoh pentage point of change, or 
proportionately for fractiona1 parts of a percentage point of change, tr, reflect changes in the 
following indices. The Base Price will be allocated per the index weights detailed below. Changes 
shall become effative quatterIy as of January I, April 1, JuQ 1, and October 1 of each year, 
beginning April 1,2006, and shall be based upon the preliminary indices for November, 



Februasy, May and August, ~sspectively. The index base and base amounts shall be the 
follovfing 

Index Index 
Weight Base 

(BLS M e s  Id ouurM100saO) 
35% 190.7 Preliminmy January 2005 

PPI industrial Commodities 
-Less Fuel & Pwr* 2Wo 156.5 Preliminary January 2005 

(BLS Series Id wpuO3tlSm05) 

Wt Diesel Fuel* 3% 141.1 Preliminary January 2005 
(BLS Series ID wpuOS7303) 

%eel (BLS Series Id WPU1026) 1Wo 160.0 Preliminary January 2005 

Prime Rate*** 15% 5 2 5  Actual December 3 1,2004 

*U.S. Department of Labor, Bureau of Labor SWhtiog Not Seasonally Adjusted 

**US, Department of Commerce, Bureau of Economic Analysis, Price Indexes for Gross 
Domestic Product, /Table 6 1 Seasonally Adjusted 

***Prime rate of interest as reported in the money rates section ofthe Wall Street Journal on the 
f i i t h  (159 day of the last mnth in the quarter prior to the applioabk p b  adjustment 
ef%&e da& w fitst busmess day therafter - - as published on the subsequen.b~iness day. 

pnbedded Escalation Deadband 
The impact ofthe tputmly &ons, on a net basis, shall not impact the Base Price until they 
exceed the Bmbedded Bscthion Deadband design@ in Table A an a quarterly basis. Any 
adjustment exceeding the 2% deadband shall be shared equally by Parties. Exhibit A illustrates a 
hypothetical example of en escalation calculation. 

Minimum Adiustments 
However, in no event &all the Adjusted Base price at any time be lower than the Base Prim, by 
calendar year, as listed in paragraph 9 above. 

Sf the basis for any of the index numbers is changed, said index shall be adjusbsd to take into 
a m t  suoh h g e d  basis, 51 the went any designated index is discontinued or altered, becomes 
unavailable, or is no longer applicable, the Parties shall undertake to agree on a substitute index 



or a substitute method of cost adjustment which most closely matches the economic structare of 
the discontinued or alter& index. IEtbe Parties t$il to reach agreement on the substitute Inde3c or 
metbod withm 90 days, then the rmbstlW index or substftute method of cost adjustment shall be 
submitted to arbitration and resolved. 

Rounding 
The values to perfom the calculations shall be rounded to two decimal places. 

13). Weight Detamination: The weight of each barge Shipment shall be determined by a 
composite of all trucks that were dumped directly into that particular barge using Seller's certXed 
truck scales, or if not available, by d& survey taken at the Sburce at Seller's expense, or if 
neither ofthese are available by Buyer's unloaded weights at its desthntion. Seller assures Bayer 
that all coal t r a n s f d  from truck to the barge shall not at any time touch the ground once the 
tntck has been weighed. Buyer, upon request, resaws the right to view any and al l  truck weight 
tickets. Seller represents that its ts trucksc aleshall be oalibrated on at least a semiannual basis. 
Such weights shall be final and binding and shall govern for payment. 

General Tenas and Conditions 
14). Force Majeure: If a Party is delayed in or prevented from performing, in whole or in 
part, any of its obligations due to scts of God, war, riots, civil insurrection, threats of violence, 
acts of the public enemy, terrorism, nuclear disasters, strikes, lockouts, labor shortages and 
disputes, disturbances or unrest, damage to mine. or plants, inability to procure supplies or 
equipment, breakdawn of equipment or ficilities, fires, explosions, floods, river freemap, 
wtbquakesa inability to obtain permits or"authorizations from any govemmmtal authority a f f e r  
prudent and timely submission and application f i  same, or unforeseen geologic conditions in 
coal seams not discamable by prudent engineering or other causes that are beyond the reasonable 
control and without the fault or negligence of the Party affeded or Pw's cod supplier or resale 
oustomer thereby (such events being r e f 4  to herein as "Force Majem"), and such Party gives 
oral notice withiin 10 days and 111 details of the Fom Majeure to the other Party w i W  ninety 
(90) days after the o c o ~ w  of the event of Force Mqjeure (such notice to be confirmed In 
writin$), then &ring the pendency of su& Forts Maj- but for no longer period, the 
obligations of the Parties (other than obligations to make payments then due) shall be suspended 
to the extent required by the event. The Party affected by the Force Majeure shall remedy the 
P ~ K W  EvIajeure with all reasonable dbpatoh and will keep the other Party adv3sed as to the 
continuance of the Force MBjeure event; provided however, that this provisionshall not require 
Seller to deliver, or Buya to receive, the Commodity at points other than tha Delivery Point for 
the authorized Soma including allowable substitutions under the Tranmtion. A change in 
market conditions includii the ability of Seller to sell Conraodity at a higher price, or Buyer or 
Buyer's customer to buy Commodity at a lower price, whether or not foreseeable shall not be 
considered a Force W$ure event. If an event of complete or partial Force Majem persists for a 
continuous period of s M y  (60) days, then the Parfy not claiming Force Majetwe shall have tbe 
option, upon three (3) days' prior written notice, to terminate this transaction to the extent 
affected and the associated obligations of the Parties (other than payment obligations for prior 
psrformance thereunder). In the went of a Force Majeurs, delivery of the affected Quantity of 
Commodity shall not be made up except by mutual agrwment of the Buyer and Seller. If Seller 
claims Force Uejeure and & unabb to meet all of its sales obligations under this A ~ m e n t  and 
any 0 t h  of its Commodity sala agreements involving Commodity of a similar type and qualii 
as the Commodity &om the &&ed Source, or if Buyer claims Force Majeure and is unable to 
meet all of its purchase obligations under this Agreement and any other of its Commcdii 
purchase agreements Invoivitlg Commodity of a similar type and quality as the Commodity, then 
any reductions In Seller's deliveries or Buyw's purchases (as applicable) shall be allocated on a 



pro rata basis among the affected transaction(s) and such other Commodity supply or purchase 
agreements involving Commodity of the same type and quality as the Commodify, to the extent 
contraotuaUy permitted by such trandon(s) and agreemento. An event of Force Majeure 
a f f i  the shall be deemed an event of Force Majeure affecting Seller. 
An event of Force Majeure & d n g  the East Bend =ton shall be deemed an ev&t of Force 
Majuere affecting Buyer. 

15). hvironmenfal Law Force Majewe: If any new environmental law is enacted or new 
ngulation is ptomulgated which becomes effective dwing thc term of this Agreement, that would 
not have been masonably known as of ths effective date of this agreement, Buyer and Seller shall 
first make all reasonable efforts to change it$ operations or equipment in order to continue 
utiling the cpximum amount of coal meeting the existing coal quality specifications under the 
Agreement. If after all such reasonable efforts haw been made Buyer cannot continus k, ntilize 
all ofthe cod to be delivered hereunder, Buyermay reduce coal shipments hemaunder on a pro- 
rata basis with anytall of Buyer's contracts utilizing similar coal, notwithstanding Section IZ(b). 

If as aresult, Seller's contract tonnage is reduced hereunder, then Buyer shall promptly notify 
Seller, in writing, of the ne&r required ooal quality specifications for my replacement tonnage. 
Seller shall consider and evaluate what steps can be reasonably taken to meet the new ooal qualii 
specifications, Buyer and Seller agree to negotiate in good faith towards a new agreement or an 
amendment of this Agreement based on such environmental ohanges in law. 

Changes in market conditions, commercial frustration, cospmercial impracticability or the 
occurrence of unforeseen events rendering pedbrmance of tkls Agreement uneconomical f i r  
Buyer, shall not constitute a new environmental law or regulation 

16). Damages: (a) Unless excused by Force Najeure, or Buyer's fbilure to perform, and in the 
event that Seller delivets 80% or more of the Quanw of Commodity to be delivered in any 
calendar month during the Term of this Agreemeat pursuant to the Delimy Scbeduia, for barge 
deliveries, or two (2) days of shipments for truck deliveries, or one (1) train shipment, whichever 
is applioable, then Seller shall have thirty (30) days to make-up the shortfall of tons of Coal Seller 
lidled to del iw in given month (Wake-Up Tons") without penalty to Seller. Any shipments in 

month shall be deemed to be Make-up Tons until all deficiencies h m  any previous monttrs, 
if applicable, are satisfied. Unless excused by Force Majeurs, or Buyer% failure to perform, if 
Seller delivers less than (i) 80% of the Quantity of Commodity to be W e r e d  hemunder 
pursuant to the D e l ~ e ~ y  Schedule plus (ii) the cumulFitive Make-up Tons then, Buyea and Seller 
ahall enter into "good faithD negotiations to determine a mutually agreeable makeup schedule. If 
&r 15 days, a rnutdly agreeable make-up scheduIe has fsiled to be agreed upon, thea Seller 
shaU pay to tfie Buyer for each ton of the dd~ciency an amount e q d  to the positive diffkrence, if 
any, incurred by Buyer as a result of tak'hg detwery of substitute coal at a lomtim other than ~e 
Delivery Point betwesn the reglacement price paid less the then current C o n m t  Price or, absent 
such a purchase, the market price for such Quantity of Commodity FOB the Delivery Point, as 
determined by Buyer in a commercially reasonable manner less the then current Contnwt Price. 
It is cs~pregsly agreed that Buyer shall not be required to enter into a replacement transaction in 
order to determine the Replacement Prioe. For the purposes of this paragraph, any Quantity of 
Commodity delivered in any calendar month that has been rejected by Buyer in accordance with 
section 10 hereof shall not be considered to have been shipped. 

(b) Unless excused by Force Majeure or the Seller's faiiute to perform, if Buyer fails to 
accept 80% or more ofthe Quantity of Commodity to be received in any calendar month during 
the Term of this Agreement pursuant to the Delivery Schedule for barge deliveries, or two (2) 



days of shipments for truck deliveries, or one (I) train shipment, whichever is applicable, then 
Buyer shall have thirty (30) days to make-up the shortfall of tons of commodity Buyer failed to 
accept &$very in a given month (Wake-Up TonsU) without penalty to Buyer. Any shipments in 
any month shdl bs deemed to be Make-Up Tons until all deficiencies from any previous months, 
if applicabie, am satisfied If Buyer accepts less than (i) 80% of the Q u d t y  of Commodity to be 
received hereunder pursuant to the Delivery Schedule plus (ii) the cumulative MaksUp Tons 
then, Seller and Buyer shall enta into "good faithU negotiations to determine a mutually 
agreeable makeup schedule. If after 15 days, a mutually agreeable makeup schedule has Mled 
to be agreed upon then, Buyer shall pay to the Seller for each ton of the deficiency an amount 
equal to the positive differehcs, if any, obtained by subrracting the Market Sales Price £?om the 
then current Contract Price for the Deficiency. "Market Sales Pricen means the price # which 
Seller, acting in a commmially reasonable manner, resells (ifat all) tbe Deficiency (plus 
additional transportation charges, if any, incurred by Selier as a tssult of delivering Commodity to 
a location other than the Deiiieg' Point) or, absent such resale, Ule market p b  for sucb Quantity 
of Commodity FOB the Delivery Point, as determined by Seller in a cornmemially reasonable 
manner. It is expressly a j p d  that Seller shall not be requirsd to enter into a replwment 
transacfion in order to determine the S a l e  Price. For the purposes of this paragraph, any quantity 
of Commodity delivered in any calendar montb that has been rejected by Buyer in accordance 
with section 10 hereof s ~ l l  not be considered to have been shipped. 

17). Payment: Buyer shall self-invoice semi-monthly. Shipments made during the first 
through the fifteenth of each month am payable ten (1 0) days after the end of the month at the 
Contract Price. Shipments made during the sixteenth through the end of each month are payable, 
wiSh quality adjustments for all Shipments loaded during the month, 25 days aAer the end of each 
month. Bnyer shall pay, by electronic tnlnsfer in immediately available Unitad. States funds, the 
amount set firth on each invoice along with the necessary informatfon enabling reconciliation to 
the relevmt Shipment to the applicable payment address below. 

$wet's Billine. Address: 
139 R Fourth Street, EA 502 
Cimimlati, OH 45201-0960 
W. Supervisor, Billing 
Fax: (513) 419-5790 

MIsr's Payment Address: 
h k  Name: 
Account Numbar: 
ABA number: : 

Countema~& Billin? & Payment Address: 

In the event of repeated late payments, Seller may provide Notice to Buyer that any future late 
and/or overdue payments shall accrue interest (at the prime rate of interest for United States 
Dollar as published from time to time during such period under the section titled, "Money Rates" 
by the Wall Street Journal, plus two pement, but not to eocceed the maximum applicable lawll 
interest rate (hereinaffer Tnterest Raten) from the due date until paid. 



In !he event Buyer's senior unsecntred or corporab uredit rating falls below investment grade 
(BBB- as defined by Standard & Poor's or the equivalent as defined by other public radngs 
agencies), Buyer shall be required to provide payment in cash three Business days in advance of 
loading. 

- - 
18). Bankruptcy: In the went either party (i) files a petition or otherwise commences or 
acquiesces in a proceeding under any banlaupboy, insolvency, reorganization or similar taw, or 
has any such petition fDed or commenced against it, (ii) makes an assignment or any general 
arrangement fot the benefd of creditors, (iii) otherwise becomes bankrupt or insolvent (howevar 
evidenced), or (iv) has a liquidator, administrator, receiver, trustee, conservator or similar officii 
appointed with respect m it or any substantid p d m  of its property or assets, (col~vely ,  
"kmkmptcy Proceedings"), then the other party may, at its option and in its sole discredon 
anytime thereafter upon wri#en"nodce, terminate this agreement in whole or in part only in the 
event the bankruptcy is not removed or dismissed within thirty (30) days. 

19). An Event of Default (%vent of Dsfault") with respect to a Party (the "Defaulting Partyn) 
shall mean: (i) the failure of the Defaulting Party to pay when due any required payment and 
such failure is not remedied witbii fourteen (14) Business Days after written notice., (ii) the 
faihare of the, Defaulting Parry to comply with its other material obligations under this Agreement 
and such Slure is not remedied within fourteen (14) Business Days after written notice; (iiii a 
Party or its credit support providcr is subject to a Bankruptcy P r M m g ;  or (iv) a Party s u f i h  a 
Matezial Adverse Change and fails to provide Adequate Assurances. 

20). Material Adverse Change: A Material Adverse Change occurs with respect to the Buyer if 
(i) there is any material change in tfte condition (financial or otherwise), net worth, assets, 
pmperties or o p d o n s ,  or in economic conditions, which, taken as a whole, can reasonably be 
anticipated to impair the ability of the Buyer b fulfill its obligations; or (ii) there is reasonable 
grounds to believe that the creditworthiness of the Buyer has become unsatisfactory or its ability 
to perform under this Agreement has been materially impaired. Seller shall have the right to 
d e l i i  a writte;n demand to Buyer (Posting Party) requiring Adequafe Assurance of Buyer's 
ability to perform all of its obligations under this Agreement. Buyer shalt deliver such Adequate 
Assurance (as defined below), in a form reasonably acceptable to Seller. 

The amount of Adequate Assurance shall be equivalent to sm (60) Days of accounts receivable 
(as &fined by the Contract Price multiplied by the Contract Quantity for a two.& period) 
plus 180 days replacement sale of coal (as defined by the difference between the current market 
pdce and ths Agreement price for a six month period determined on a net or setoff basis. This 
portion of the Adequate Assuranw shall only have to be posted when tbe Agreement price is 
h i e s  than the market price). The Adequate Assurance shall remain intact until Buyer's 
creditworthiness is restored to a he1 of creditwortb'nefs equal to or better than that in effect on 
the date of this Agreement or the Agreement is terminated and the Buyer's obligations under the 
Agreement have been discharged. 

Until Buyer delivers such Adequate Assurance to Seller, Seller shalI have the right, without 
limiting any other rights that may be available to Seller, to defer or eliminate shiprne~tts due to 
Buyer or require payment tbtee business days in advance of loading. 

A W a l  Adverse Change occurs with respect to the Seller if (i) there is any material change in 
the condition (financial or otherwia), net wortlb assets, properties or operations, or in economic 
conditions, which, taken as a whole, ca11 reasonably be anticipated to impair the ability of the 
Seller to filfilf its obligationq or (ii) there! is reasonable gmunds to believe that the 



oreditworthiness of the Seller has become unsatisfactory or its ability to perform under this 
Agreement has been materially impaired, and for (i) or (ii) to become effective, the Seller also has 
material, unexoused reductions in shipments fiom the agreed upon shipment schedule. 

The amount of Adequate Assurance shall be equivalent to 180 days replaoemeat costdcoal (as 
defined by the diimce W e e n  the current market price and the Aprnent  price for a six 
month period determined on a net or setoff basis), and &dl be provided only when the market 
ptice is highex than the Agreefnent price. The A d e q w  Assurance shall remain intact until 
Seller's creditworthiness is restored to a level of crediiorth'iess equal to or better than that in 
effm on the date this section w a  made part of the Agreement, the shipment schedule is cured or 
the Agreement is terminated and the Seller's obligations under the Agreement have been 
discharged. 

Until Seller delivers such Adequate Assurance to Buyer, Buyer shall have the right, without 
limiting any other ri$~ts that may be available to Buyer, to defer oi eliminate shipments due from 
Seller. 

"Adequate Assurances" for the Posting Party shall mean collateral in tfie fom of mh, Mtex(s) 
of Credit, or other security reasonably acceptable to the Requesting Party. Letter(s) of Credit 
means one or more irrevocable, transferable standby letfen of credit issued by a U.S. commercial 
bank or a foreign bank with a U.S, branch with such bank having a credit rating of at least A- 
from S&P or A3 fbrn Moody's, in a fonn reasonably acceptable to the Requesting Party in whose 
fiivor the letter of credit is issued. Costs of a Letter of Credit shall be borne by the Posting Party. 

21). Netting: If ths Parties am required to pay any amount on the same day or in the same month 
under this Agreement, then such amounts with respeot to each Party may be aggregated and the 
Parties may discharge their obligations to pay through netting, In which case the Party, %any, 
owing the greater aggregate amount may pay to the other P q  the difference between the 
amounts owed. 

22). Limitaticm of I,iabili& No waiver of nemedies or damages herein shall apply to claims 
of anticipatory repudiation or remedies thereof provided for by law except that neither Seller nor 
Buyer sbd be liable to the other for consequential, incidental, punitive, exemplary, special or 
indire4 damages, lost profits or business intenuption damges, whether in equity or by WEe, in 
tort, or in contract, under any indemnity provision or otherwise. .._ 
23). Title1 Risk of loss: Seller warrants good title to all Commodity delivered hereunder, h e  
and clear of all claims and encumbrance. Title and risk of loss shall pass to the Buyer upon 
delivery at the Delivery Point. 

24). Assignment Neither party shall assign this Agreement without the prior witten consent 
of the other, which consent may not be unreasonably withheld or delayed. Notwjtbstaading the 
foregoing, either party may, without the need to consent from the other party (and without 
relieving itself fiom liability hemdw),  (a) transfer, sell, pledge, encumber, or assign this 
Agreement or the accounts, revenues or proceeds hweof in connection with any financing or 
other financial arrangements; (b) m s f e r  or assign this Agreement to an Affiliate to such par& if 
such affiliate has a credit rating equal to or greater than the assigning party; or (c) transfer or 
assigu this Agreement to any person or entity succeeding to all or substantially all of the assets of 
such party by way of merger, rcorganizatim or otherwise, provldcd however, that in each such 
cass any such asdgneo shall agree in writing to be bound by t ern  and conditions hereof and that 
no such assignment shall in my way r e l i  the assignor fiom liability or full perbrmance under 



this Agreement. "Affiliate' mmeans, with respect to any person, any other person (other than an 
individual) that directly or indiily, through one or more intermediaries, controls or is 
controlled by, or is under common control with, su& person. For this purpose, rccontroP means 
the direct or indirect ownership of 50% or more of the outstanding oapital stock or other equity 
interests having ordinary voting power, 

..- 

25). Enth Agreement: This Agreement is the final and entire agreement between the parties. 
No modification or amendment of this agreement shall be effeotive or biding unless set forth in 
writing signed by both parties. 

26). No Waiver: Waiver of any breach of the Agreement shall not be construed as a waiver of 
any other breach. 

27). Governing law: This Agreement shall be construed in accardance with and governed by 
the laws of the State of Indiana, itrcludiiog wjtbout limtaUon the Uniform Commercial Code, 
without giving effect to the doctrine of die$ of laws. 

28). Contidenti* Bach party hereby acknowldgge that this Agreement contains 
confidential information that may place such a party at a competitive disadvantage if disclosed to 
the publio. Therefbre, the tsrms of this Agreement shall be preserved as confidential by the 
parties, except to the extent disclosure may be rquired by law, regulation or judicial 
administrative order, and the parties shall employ reasonable means to effeotaate such 
confidentiality. Mower, disclosum of information is permitted to x, Party's affiliates, dk-ctors, 
employees, regulators, counsel, audiirs, agents, or partners in ownership of a generation facility, 
provided that it is necectsary to show the i a fmf ion  to such individuals or entities due to their 
relatiionship with the Party and such individuals and entities are informed of the confidential 
nature of the infonuation. 

29). Notices: Notices under t$is Agreement shall be given in writing and slrall be effective 
when received. 

Notices to Buyer should be sent to: 

Manager of Fuel Supply, Regulated Stations 
PSI Energy, Inc. 
1000 B. Main St 
Plainfield, IN 46168 

Notices to Seller should be sent to: 

Phone: 
Fax: - 

30). Limitation on warranty: EXCBPT AS EXPRESSLY SET FORTH HEREIN. SELLER 
EXPRESSLY DISCLAIMS ANY OTHaR REPIIESENTATIONS OR WARRAWTIBS, 
WRITTEN OR ORAL, EXPRESS OR IMPLIED. MCUlDlNQ WITHOWT L&llTAfllON, 



ANY WARRANTY WITH RESPECT TO, MBRCHANTABIILIW, OR FITNESS FOR ANY 
PARTICULAR PURPOSE. 
31). Dim- Resolution 

(a). Procedure. If a dispute arises between the Parties relating to this Agreement, the 
Parties agree to use the following pmcdure prior to either Party pkuing other 
available remedies: 

(i) A meeting shall be held promptly between the Parties, attended by indiiduais 
with decision-making authority regarding the dispute* to attempt in good fbith 
to negotiate a resolutiori of the dispute. 

(ii) If within thirty (30) days after such meeting, the Parties have not succeeded in 
negotiating a resolution of the dispute, either Party may with writfeu notice 
require the other Party to arbitrate such dispute. 

(ili) Upon written notice to the other Party, either Party may request that the matter 
be r e f d  to binding arbitration before thm arb-= one ofwhom shall be 
named by Buyer, one by Seller, and a third of whom shall be nmd by the two 
arbitrators appointed by Buyer and Seller, raspectively. Ifeither SeUer or 
Buyer fails to select an arbiitor within fifteen (15) days after receipt of 
written notice from the other of its election to submit a matter to arbitration and 
naming its arbitrator, the Party giving such notice shall have ths right to 
appoint an arbitrator for the Pprty in def;urlc and the two thus ofiosen shall then 
select the t h i i  arbitrator. The appointment ofthe third arbitrator, if not agreed 
upon witbin twenty (20) days, shall be made m accordance with CPR's Rules 
fbr Non-administered M i i o n  then in effect (the 'CRules"). The Rules shall 
govern any such proceedings. Judgment upon any award rendered by the 
arbitrators may be entered in any court having jurisdiction thereof. Each Party 
shall pay for the services and expensee ofthe arbitrator appointed by it and for 
its costs, expenses, and attorneys' Les. Fees and expenses of the third 
arbitrator and court reporter shall be paid in equal parts by the Parties hereto. 

(b). pmceedinas. AIl negotiation and arbitration proceedings shall be strictly confidential 
and used solely for the purposes of settlement. Any materids prepared by one Party 
for those procedings shall not be used as evidence by th6 -ofher Party in any 
subsequent arbitration or legal proceeding. All arbitration proceedings sbali also be 
strictly confidential. 

(0). Claritv of Obligations. Each Party fully understands its specific obligations under the 
provisions of this Section. Neither Party considers such obligations to be in any way 
unenforceable, and neither Party wiH contend to the contrary at any future time or in 
any futute proceeding. 

32). On the Bffective Date hereof, each Party represents and warrants to the other that: 

(a) The execution, delivery and performance of this A p m e n t  has been 
dujy authorized by all neoessary corporate or other organizational aotion on its part and do not 
violate or conflict with any law applicable to it, its organizational documents or any order or 
judgment of a court or other agency of government applicable to it or its assets; 



(d) are 80 m p t c r  I p w d h ~  as d d b d  husin, p d x q  01: 
w-pletea by#ot,ts~lolowIBdge,~eaOdag;ainstit; 

TkB P A l c ~ S ,  BY THEIR Afm3:OmD A- I-DBEBY 
WDtirCZPra THIS COAL SUPPLY A- WQH maLL BE EiFPGCTl'VE 
ONTHtl DATBFIRST ABOVB WRIII'1SN. 



Schedule 1 
Standard to Confirmation: Specifications 

ILB 12,100 Eta Product 

The Caal delivered hereunder shall conform to the following specifications on an "aireceived" 
basis: 

Guaxanteed Quality Shipment 
Monthly Weighted Rejection Limits 

pnecifimtion . Averape @ererBaargel 
< 11,500 (. 

BTUILB. ~ Z , I ~ O  4 
< 11,000 C ') 

< 10,800 (: ) 

MOISTURE 
ASH 
Lbs Sollmmbtu 

Size (2" x 0"): - Top size (inOhes)* - Fines (% by wgt) 
Passing %" sarea, 

,4SH FUSION '@&lPERATtJRE ("Fl (ASTM D 1857) 

peDuClNG ATMOSPHEW$ 
Initial Defonnatim 
Softening (HmW) 2050° min 
SoRening (H='/W) 
Fluid 

* All the Coal will be such size that it will pass through a screen having square perEoratons three 
(3) inches in diameter, but shall not contain more than 55 petcemt (55.0%) by weight of Coal that 
will pass through a soreen lwving square perforations one-quarter (%) of an inch in diameter. 

Mots: As used herein > means gm#r than and < means less than. 



Table A 

Escalation Date 

The Union Light Heat and Power Company 
Embedded Escalation Deadband 

2006-2008 

EMBEDDED ESCALATION DEADBAND 

Quarterly -- 
Increase 

Jan 1 - 2006 ........................ .;. .................................................. $5 

Jul 1 - 2006 .............................................................................. $' 

Oct I - 2006 .............................. ...... ............ ..: ................-...... $; 

Jan I - 2007 ............................_................................................ $' 

Apr I - 2007 .................................._.__......_............._.................. $I 

Cumulative 
Increase 

Jan I - 2008 ............................................................................. $ $ 

Apr 9 -  2008 ............................................................................. $ $ 

JuI 1 - 2008 .__.......................................................................... $' $ 

" Based on 2% deadband for a $ $- r and S price for 2006,2007 and 2008, respectively -- 



Exhibit A 

The Union Light Heat and PoWer Company 
Hypothetidl Escalation Adjustment 

Apr-06 

-- 
Base Price 5' 

Year One Adjusted 
Index Base m e  (I) Revised '*I= Adjustment Baee 

Index Utilized WelgM Amount Index Index- -- Amount Price 

CPI 0 
PPI lndustrlal Commodities 

-LessFuei&PNT 

#2 Diesel Fuel 

Prime Rate 

GDP - IPD 

Embedded Escalation Deadband (" 

50% of ~djusted Amount 

Total 

('I Base indices as established per Coal Supply Agreement 
@ Hmthetical Index for the date established In Coal Supply Agreement .-.c------ -~ 

Per Section 12 of Coal Supply Agreement and Table A, Cumulative Increase. 
The sum of the above adjustments or Em, which ever is greater. 

(@ 50% of Adjusted Arnwnt - Adjustment shall be shared equaliy by both parties. 

FOR ILLUSTRATlON PURPOSES ONLY 



Exhibit A 

The Unlon LlgM Heat and Power Company 
Hypothetical Escalation Adjustment 

Year One Adjusted 
Index Base ~ a s e  (I) Revised lz: Adjustment Base 

Index Utllked Welght Amount Index Index-- Amount Price 

CPI 0 35% S ' 
PPI Industrial Commodities 

-LessFuel&Pwr 20% S 

#2 Diesel Fuel 3% $ 

Steel 12% $ 

Prime Rate 1 5% $ .  

GDP - IPD 1 5% $ 

Embedded Escalatim Deadband 

50% of Adjusted Amount 

Total 

(') Base indices as established her Coal Supply AgreemenL 

3 
El Hypotheacal Index for the date estaMished in Coal Supply Agreement. 
(a Per Sedion 12 of Coal Supply Agreement and Table A, Cumulative Increase. 
(* The sum of the above adjustments or zero, which ever is greater. 

50% of Adjusted Amount - Mjusbnent shall be shared equally by bolh parties. 

FOR ILLUSTRATION PURPOSES ONLY 



Exhibit A 

The Union Llght Heat and PowerCompany 
Hypothetical Escalation Adjustment 

Jan48 

I v i I Base Price $ I 
Year One Adjusted 

Index Base Base") ~ e v l s e d  (t! Adjustment Base 
Index Utlllzed Weight Amount Index Index-- Amount Price 

CPI 0 35% $ 
PPI Industn'al Commodities 

-Less Fuel& Pwr 20% $ 

#2 Diesel Fuel 

Steel 

Prlme Rate 

GDP - IPD 

Embedded Escalation Deedband " 

50% of Adjusted Amount 

('I Base indices as established per Coal Supply Agreement. 
@ HypoUtetical lndex for the date established in Coal Supply Agreement 

Per Sedlon 12 of Coal Supply Agreement and Table A, Cumuletive Increase. 
('I The unn of the above adjustments or tern, which ever is greater. 
(" 60% of Adjusted Amount - Adjustment shell be shared equally by both parties 

FOR lLLUSTRATION PURPOSES ONLY 
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Coal Supplv Agreement 

Coal Seller: 

Counterpartv Name 

Attn: 

Tel. 

Fax. 

Ref k- 

Coal Buver: 

Caunterpartv Name . -- '= 

Tvrone Synfuels, L.P. 

160 Quality Center Road 

Homer City, PA 15748 

. Attn: Clark Harrison 

' Tel. 724-479-6016 

Fax. 724-479-4 18 1 

Ref #: 

This Agieement, by and between , a Delaware limited liability company 
(hereinafter "Seller"), and Tyrone Synfirels, LP a Delaware limited partnership (hereinafter 
"Buyer"), effective January 1, 2006 rEffective Date') establishes the terms and conditions for 
the sale and purchase of coal (The "Agreement"). Seller and Buyer can be individually referred 
to as a "Party" or collectively as "Parties." 

4 
I }  Commodity: Crushed, bituminous Coal, substanrially free From any extraneous material 
and debris, with no intermediate sizes to be added or removed and otherwise meeting the 
Specifications of this Agreement (hereinafier "Coal" or "Commodity"). 

2). Product: 2" X 0" ILB 12,100 btu, 5.0 #SO2 

3). Term: The effective date of this agreement is January 1: 2006 and it shall remain in 
effect until the date that is the earlier of (i) thirty (30) days aFter the date on which either Party 
gives written notice to the other Party of its election to terminate this Ageement, (ii) December 
3 1, 2007, or (iii) the date on which the Synfuel Sales Agreement between The Cincinnati Gas & 
Electric Company, as assigned to and assumend by The Union Light, Heat and Power Company, 
and Buyer dated March 1 1,2004 terminates (the "Synhel Termination Daten). Following any 
termination pursuant to clause (i) and (ii) above, this Agreement and any relevant purchase order 
shall remain in effect with respect to any purchase entered into on or prior to the termination date 
until each Party has fblfilled all of its obligations with respect to all such purchases, or, if earlier, 
the Synhel Termination Date. All purchases entered into prior ta the Synfuel Termination Date 
shall terminate on the Synfiel Termination Date. No deliveries of coal shall be made to Buyer 
following the Synhel Termination Date. No termination of this Agreement shall affect or excuse 
the performance of any party under any provision of this Agreement that by its terms survives any 
such termination, including, without limitation, Buyer's obligation to pay for coal delivered on or 
before the termination date. 
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d 4). Buyer has the option to purchase coal at the following Quantity (in tons): 

2006 Up to;  
2007 Up to .  

Quantity shall be ratable throughout the term of this Agreement. 

5). Scheduling: All coal sold hereunder shall ultimately be delivered, pursuant to 
Buyer's synfirel agreement with ULH&P, from the Delivery Points to ULH&P 's East 
Bend Stidion located in Rabbit Hash, Ky. Buyer will advise Seller on or before the 15" day of 
each calendar month preceding scheduled shipments of the number of barges it desires to load 
during the succeeding calendar month to fiilfill the transaction Quantity and Buyer's desired 

. lmdina dates and delivery schedule (Welivery Schedule"). Seller will advise Buyer on or before 
f the 25 day of the month preceding shipment of its Source mine(syloadout(s) for the scheduled 

monthly shipment(s). The Parties will work together in good faith to agree on a reasonable and 
mutually acceptable Delivery Schedule within the Nomination Period and within each month 
during the Nomination Period. All deliveries wili occur in approximate ratable amounts over the 
term of a transaction. The delivery period shall begin no earlier than the first day of the delivery 
month and at least seven (7) days before the end of the month. Delivery must be completed by 
the last day of the delivery month. 

6). Nomination Period Monthly 

7). Source(s): 
Approved Sources: 

Mine: 
Mine Operating Co.: 
Mine State: 
Mine County: 
Delivery Point: 

Mine: 
Mine Operating Co.: . . 

Mine State: 
Mine County: I 

Delivery Point: 

Mine: 
Mine Operating Co.: 
Mine State: 
Mine County: 
Delivery Point: 
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Mine: 
Mine Operating Co.: 
Mine State: 
Mine County: 
Delivery Point: 

Mine: 
Mine Operating Co.: 
Mine State: 
Mine County: 
Delivery Point: 

8). Delivery Points: F.O.B. barge @ the mile post for the appropriate Source referenced in 
Section 7 above. 

9). Contract Price: Prices below are dollars per ton f.0.b. barge at  Delivery Point. In the 
event that the Delivery Point is other than the Price shall be 
adjusted to reflect any actual increased costs of transportation horn the alternative 
Source. Price shall include all taxes, fees and proper charges, and shall be subject to 
quality adjustments as provided for in Section 12 herein. Prices, however, are not 
inclusive of harbor switching and fleeting charges which shall be the responsibility of  
Buyer. 

10). Specifications: Per Attached Schedule I (Standard) 

Buyer may reject any Shipment falling outside of the aforementioned Rejection Specifications, 
shipments that may cause handling problems or shipments that are contaminated witb foreign 
materials with written notification to Seller. Buyer shall return Coal to Seller at Seller's cost. 
Seller shall make reasonable efforts to replace the rejected Coat no later than the last calendar day 
of the delivery month. 

1 I). Sampling and Analysis: Seller shall sample and analyze Commodity at  Delivery Point at its 
expense. Sampling shall be carried out following the American Society of Testing and Materials 
(ASTM) standard, as set forth in ASTM standard D2234 (Type I, condition C, Part-Stream Cut). 
Analysis is to be done in accordance with applicable ASTM standruds. Such analysis shall be 
final and binding and shall govern for payment. Seller shall provide analysis to Buyer within 48 
hours of [oading Commodity into the barge except for weekends or holidays in which analysis 
will be provided by the second business day thereafter, 

Seller shall make available sample splits and a report of each sample's quality for Buyer upon 
request. Buyer, at its expense, may make arrangements to pick up samples. Seller shall retain, 



u for a period of 60 days from the loading date, sample splits taken in accordance with the 
provisions of this Agreement for use by Buyer and the independent laboratory specified below. 

In the event of a disagreement over Commodity anaiysis and upon Buyer and Seller selecting a 
mutually agreed upon independent laboratory, Seller shall provide sample splits to the 
independent laboratory for analysis. Such analysis shatl be accepted as the quality of Commodity 
received. The cost of the independent analysis shall be equally shared between Buyer and Seller. 

..- 

12). Adjustments: 

(a) Quality Adjustments: 

BTU Premiunt'Penalty Price Adjustment: 
$/ton = (Monthly Weighted Average Actual Btu/lb - Monthly Weighted Average 
Guaranteed Btu/lb) x Contract Price 1 Monthly Weighted Average Guaranteed Btu/lb. 

SO2 Premium/Penalty Price Adjustment: 

The contracted SO2 content shall be 5.0 Ibs. SO2 per million Btu on a monthly weighted 
average basis. SO2 Price adjustments shall not apply until the monthly weighted average 
S M  falls outside the deadband of 4.80 Ibs. SO2 and 5.20 Ibs. S02. 

For purposes of this Agreement, a 16. of SO2 shall equal AR S% x 20,000 
AR Btu/lb. 

Should the monthly weighted average SO2 of the Commodity fa11 outside the deadband, 
the Conb-act Price will be adjusted, on a monthly basis, to reflect actual SO2 value 
received according to the following formula: 

$/ton = ((5.0 Ibs S02!mmbtu - Monthly Weighted Average Actual Ibs. SO2/mmtbu) x 
Monthly Weighted Average Actual Btullb) x ((Spot Price of SO2 Emission Allowances x 
-08) + $85) / 1,000,000 

Where: Spot price aFSO2 Emission Allowances for any given delivery month means the 
3 days average SO2 Price of allowances expressed in dollars per ton efS02 in the table 
entitled "Daily Market Assessments, SO2 Allowances, Price for current vintage year" 
published in Energy Argus Air Daily, or its successor publication, as published on the 3rd, 
4Ih and qh business days of the subsequent month (e-g., spot price for allowances for 
January 2006 would be calculated by using an average of the daily market assessment 
price for the 2006 vintage ye+ published in Energy Argus Air Daily on February 3rd, @ 
and 7Ib) 

Ash Prernium/Penalty Price Adjustment: 
$/ton = (hlanthly Weighted Average Guaranteed Ash % - Monthly Weighted Average 
Actual Ash %) x $0.50 

For illustrative purposes, should the Monthly Weighted Average Actual Ash % equal 
9.W in a given month, the ash premium for the month would be $.tiofton calculated as 
follows: [(10.W MWAG - 9.0% MWAA) * $.SO]. 
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Price adjustments shall be made to the nearest $O.OQI and cailculated on a monthly w weighted average. 

(b) Price Adjustment for Changes in Law: Buyer and Seller agree that if any federal, 
state, or local governmental authority, subsequent to January 14,2005, (a) enacts, promulgates or  
othenvise makes effective any new statute ordinance, regulation or rule, including, but not limited 
to, any tau mandate, or (b) amends, modifies, or changes in any way the text, interpretation or 
application of any existing statute, ordinance, regulation or rule including, but notJlimited to, any 
tax mandate relative to Seller's performance of this Agreement (collectively refecred lo herein as 
"Change in Lawsyy (but in either case not including any statute, ordinance, regulation, rule, or 
other governmental mandate existing as of January 14,2005 that has a scheduted modification or 
termination date), and if such Change in Laws directly or  indirectly increase(s) or decreases 
Seller's cost of performance of this Agreement then the current, selling price shall be adjusted 
upward or downward by the amount of such change on the effective date such change occurs. 
Buyer shall have the right to audit Sellefs bmks and records to determine the amount of ahy 
upward or downward price adjustment under thissection. 

(c) Price Adjustment for Escalation: The Base Price shall be adjusted according to the 
price adjustment provisions in this Agreement (rounded to the nearest hundredth) and shall be 
referred to herein as the "Adjusted Base Price." 

The Base Price per ton shall be increased or decreased for each percentage point of change, or 
proportionately for fractional parts of a percentage point of change, to reflect changes in the 
following indices. The Base Price will be allocated per tlie index weights detailed below. Changes 
shall become effective quarterly as of January 1, April I,  July 1, and Oetober 1. of each year, 
beginning April 1, 2006, and shall be based upon the preliminary indices for November, 

3 February, May and August, respectively. The index base and base amounts shall be the 
following: 

Index Index 
Weicht Base 

CPI(W) 
(I3LS Series Id cuur0000sa0) 

35% 190.7 Preliminary January 2005 

PPI Industrial Commodities 
-Less Fuel &s PWT* 

(BLS Series Id wpu03 t 1 5m05) 

#2 Diesel Fuel* 
(l3LS Series ID wpu0.57303) 

Steel (BLS Series Id WPU 1026) 

Prime Rate* * * 

20% 156.5 Preliminary January 2005 

3% 141.1 Preliminary January 2005 

1 2% 160.0 Preliminary January 2005 

15% 5.25 Actual December 3 1,2004 

15% 109.100 Final Q4 2004 



3 
*U.S. Department of Labor, Bureau of Labor Statistics, Not Seasonally Adjusted 

**U.S. Department of Commerce, Bureau of Economic Analysis, Price Indexes for Gross 
Domestic Product, / Table 6 i Seasonally Adjusted 

***Prime Rate of interest as reported in the money rates section of the Wall Street. Journal on the 
fifteenth (15') day of the last month in the quarter prior to the applicable price adjustment 
effective date or first business day ti-rem~fter - - as published on the subsequent business day. 

Embedded ~scalation Deadband 
The impact of the quarterly escalations, on a net basis, shall not impact the Base Price until they 
exceed the Embedded.Escalation Deadband designated in Table A on a quarterly basis. Any 
adjustment exceeding the 2% deadband shall be shared equally by Parties. Exhibit A illustrates a 
hypothetical example of an escalation calculation. 

Minimum Adiustments 
However, in no event shall the Adjusted Base price at any time be lower than the Base Price, by 
calendar year, as listed in paragraph 9 above. 

Change or Discontinuance of Indices 
If the basis for any of the index numbers is changed, said index shall be adjusted to take into 
account such changed basis. In.the event any designated index is discontinued or altered, becomes 
unavailable, or is no longer applicable, the  Parties shall undertake to agree an a substitute index 

3 or a substitute method of cost adjustment which most closely matches the economic structure of 
the discontinued or altered index. IF the Parties fail to reach agreement on the substitute index or 
method within 90 days, then the substitute index or substitute method of cost adjustment shaH be 
submitted to arbitration and resolved. 

Roundinq 
The values to perform the calculations shall be rounded to two decimal places. 

13). Weight Determination: The weight of each barge Shipment shall be Qerrnined by a 
composite of all trucks that were dumped directly into that particular barge using Seller's certified 
truck scales, or if not available, by draft survey taken at the Source at Seller's expense, or if 
neither of these are available by Buyer's unloaded weights at its destination. Seller assures Buyer 
that all coal transferred From truck to the barge shall not at any time touch the ground once the 
truck has been weighed. Buyer, upon request, reserves the right to view any and all truck weight 
tickets. Seller represents that its truck scales shall be calibrated on at least a semiannual basis. 
Such weights shall be final and binding and shall govern for payment. 

General Terms and Conditions 

14). Force Majeure: If a Party is delayed in or prevented h m  performing, in whole or in 
part; any of its obligations due to ads of God, war, riots, civil insurrection, threats of violence, 
acts of the public enemy, terrorism, nuclear disasters, strikes, lockouts, labor shortages and 
disputes, disturbances or unrest, damage to mines or plants, inability to procure supplies or 



equipment, breakdown of equipment or facilities. fires, explosions, floods, river freeze-up, 
earthquakes, inability to obtain permits or authorizations tiom any governmental authority after 
prudent and timely submission and application for same, or unforeseen geologic conditions in 
coal seams not discemable by prudent engineering or other causes that are beyond the reasonable 
control and without the fault or negligence of the Party affected or Party's coal supplier or resale 
customer thereby (such events being referred to herein as "Farce Majeure"), and such Party gives 
oral notice within 10 days and Full details of the Force Majeure to the other Party within ninety 
(90) days after the occurrence of the event of Force Majeure (such notice to confirmed in 
writins), then during the pendency of such Force Majeure but for no longer period, the 
obligations of the Parties (other than obligations to make pa-yments then due) shall be suspended 
to the exTent required by the event. The Party affected by the Fom Majeure shall remedy the 
Force Majeure with all reasonable dispatch and will keep the other Party actvised as to the 
continuance of the Force Majeure evenc provided however, that this provision shall not require 
Seller to deliver, or Buyer to receive, the Commodity at points other than the Delivery Point for 
the authorized Source including allowable substitutions under the Transaction. A change in 
market conditions including the ability of Seller to sell Commodity at a higher price, or Buyer or 
Buyer's customer to buy Commodity at a low& price, whether or not foreseeable shall not be 
considered a Force Majeure event. If an event of complete or partial Force Majeure persists for a 
continuous period of sixty (60) days, then the Party not claiming Force Najeure shall have the 
option, upon three (3) days' prior written notice, to terminate this transaction to the extent 
affected and the associated obligations of the Parties (other than payment obligations for prior 
perfbrmance thereunder). In the event of a Force Majeure, deliver?, of the affected Quantity of 
Commodity shall not be made up except by mutual agreement of the Buyer and Seller. If Seller 
claims F o w  Majeure and is unable to meet all of its sales obligations under this Agreement and 
any other of its Commodity sales agreements involving Commodity of a similar type and quality 
as the Commodity from the affected Source, or if ~ u y e r  claims Force Majeure and is unable to 

3 meet all of its purchase obligations under this Agreement and any other of its Commodity 
purchase agreements involving Commodity of a similar type and quality as the Commodity, then 
any reductions in Seller's deliveries or Buyer's purchases (as applicable) shall be aIlocated on a 
pra rata basis among the affected transaction(s) and such other Commodity supply or purchase 
agreements involving Commodity of the same type and quality as the Commodity, to the extent 
contractually permitted by such transaction(s) and agreement@). An event of Force Majeure 
affecting the shall be deemed an event of Force Majeure affecting Seller. 
An event of Force ~ a j e u ;  affectins the East Bend Station shall be deemed an event of Force 
Majuere affecting Buyer. -__ 

15). Environmental Law Force Majeure: If any new environmental law is enacted or new 
regutation is promulgated which becomes effective during the term of this Agreemenf that would 
not have been reasonably known as of the effective date of this agreement, Buyer and Seller shall 
first make all reasonable efforts to change its operations or equipment in order to continue 
utilizing the maximum amount af coal meeting the existing coal quality specifications under the 
Agreement. I f  after all such reasonable efforts have been made Buyer cannot continue to utilize 
all ofthe coal to be. delivered hereunder, Buyer may reduce coal shipments hereunder on a pro- 
rata basis with any/all of Buyer's cantracts utilizing similar coal, notwithstandins Section 12(b). 

If  as a result, Seller's contract tonnage is reduced hereunder, then Buyer shall promptly notify 
Seller, in writing, of the new required coal quaIity specifications for any replacement tonnage. 
Seller shall consider and evaluate what steps can be reasonably taken to meet the new coal quality 
specifications. Buyer and Seller agree to negotiate in good faith towards a new agreement or an 
amendment of this Agreement based on such environmental changes in law. 



Changes in market conditions, commercial frustration, commercial impracticability or the 
occurrence of unforeseen events rendering performance of this Agreement uneconomical for 
Buyer, shall not constitute a new environmental law or regulation 

16). Damages: (a) Unless excused by Force Majeure, or Buyer's failure to perfonn, and in the 
event that Seller delivers 80% or more of the Quantity of Commodity b be delivered in any 
calendar month during the Terrn of this Agreement pursuant to the Delivery Schedule, for barge 
deliveries, or two (2) days of shipments for buck deliveries, or one (1) train shipmht, whichever 
is applicable, then Seller shall have thirty (30) days to make-up the shortfall of tons of Coal Seller 
failed to deliver in given month C'Make-Up Tons") without penalty to Seller. Any shipments in 
any month shall be deemed to be Make-Up Tons until all deficiencies from any previous months, 
if applicable, are satisfied. Unless excused by Force Majeure, o r  Buyer's failure to perform, if 
Seller delivers less than (i) 80% of the Quantity of Commodity to be delivered hereunder 
pursuant to the Delivery Schedule plus (ii) the cumulative Make-Up Tons then, Buyer and Seller 
shall enter into "good faith" negotiations to determine a mutually agreeable make-up schedule. If 
after 15 days, a m u ~ a l l y  agreeable make-up schedule has failed to be agreed upon, then Seller 
shall pay to the Buyer for each ton of the deficiency an amount equal to the positive difference, if 
any, incurred by Buyer as a resuh of taking delivery of substitute coal at a location other than the 
Delivery Point between the replacement price paid less the then current Contract Price or, absent 
such a purchase, the market price for such Quantity of Commodity FOB the Delivery Point, as 
determined by Buyer in a commercially reasonable manner less the then current Contract Price. 
It is expressly agreed that Buyer shall not be required to enter into a replacement transaction in 
order to determine the Replacement Price. For the purposes of this paragraph. any Quantity of 
Commodity delivered in any calendar month that has been rejected by Buyer in accordance with ~ 

section 10 hereof shall not be considered to have been shipped. 

(b) Unless excused by Force Majeure or the Seller's failure to perform, if Buyer fails to accept 3 80% or more of the Quantity of Commodiw to be received in any calendar month during the 
Terrn of this Agreement pursuant to the Delivery Schedule for barge deliveries, or two (2) days of 
shipments for truck deliveries, or one (1) train shipment, whichever is applicable, then Buyer 
shall have thirty (30) days to make-up the shortfall of tom of commodity Buyer failed to accept 
delivery in a given month ("Make-Up Tons") without penalty to Buyer. Any shipments in any 
month shall be deemed to be Make-up Tons until all deficiencies from any previous months, if 
applicable, are satisfied. If Buyer accepts less than (i) 80% of the Quantity of Commodity to be 
received hereunder pursuant to the Delivery Schedule plus (ii) the cumulative-R4ake-Up Tons 
then, Seller and Buyer shall enter into "good faith" negotiations to determine a mutually 
agreeable make-up schedule. If after 15 days, a mutually agreeable make-up schedule has failed 
to be agreed upon then, Buyer shall pay to the Seller for each ton ofthe deficiency an amount 
equal to the positive difference, if any, obtained by subtracting the Market Sales Price from the 
then current Contract Price for the Deficiency. "Market Sales Price" means the price at which 
Seller, acting in a commercially reasonable manner, resells (if at all) the Deficiency (plus 
additional transportation charges, if any, incurred by Seller as a result of delivering Commodity to 
a location other than the Delivery Point) or, absent such resale, the market price for such Quantity 
of Commodity FOB the Delivery Point, as determined by Seller in a commercially reasonable 
manner. It is expressly agreed that Seller shall not be required to enter into a replacement 
transaction in order to determine the Sales Price. For the purposes of this paragraph, any quantity 
of Commodity delivered in any calendar month that has been rejected by Buyer in accordance 
with section I0 hereof shall nat be considered to have been shipped 

17). Payment: Buyer will self-invoice semi-monthly. Shipment. made during the first. 
through the fifteenth of each month are payable ten (10) days after the end o f  the month at the 
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Contract Price. Shipments made during die sixteenth through the end of each month are payable, 
with quality adjustments for all Shipments loaded during the month, twenty five (25) days after 
the end of  each month. Buyer shall pay, by electronic transfer in immediately available United 
States hnds, the amount set forth on each invoice along with the necessary information enabling 
reconciliation to the relevant Shipment to the applicable payment address below 

Buyer's B ill in^ Address: 
139 E. Fourth Street, FA 502 - - 
Cincinnati, OH 4520 1-0960 
Attn: Supervisor, Billing 
Fax: (513)419-5790 

Seller's Pavment Address: --. 

Bank Name: 
Account Number: 
AI3A number: 

CounterDam: Billing & Pavment Address: 

Buyer hereby represents and \ w a n t s  to Seller that pursuant to the Synthetic Fuel and 
.Coal Supply Agreement dated March 11,2004 behveen The Cincinnati Gas & Electric Company 
("CG&E") as assigned to and assumed by The Union Light, Heat and Power Company 

3 ("ULH&P") and Buyer, ULH&P is obligated to make all payments to Buyer under such 
agreement to Buyer's devository account at (the "Bank"), 
Account No. (the "Accounty'). Buyer hereby-covenants that i; will not mod@ such 
provisions of the Synthetic Fuel Supply Agreement without Seller's prior witten consent. Buyer 
hereby grants to Seller a security interest in and to the Account. Bank, Buyer and ULH&P, in its 
capacity as Agent for Supplier and all of the Other Suppliers, has entered into a Control 
Agreement in the form attached hereto as Exhibit A pursuant to which Seller's security interest in 
and to the Account is perfected. I!LH&P shall., on or prior to the Effective Date of this 
Agreemen4 take assignment and assume all obligations of CG&E under the,Control Agreement. 
Seller hereby appoints ULH&P as its Agent for purposes of controlling the Account. UI,H&P 
has accepted such appointment and agreed that it shall make payments from the Account to Seller 
pursuant to the invoices submitted by Seller to Buyer on the 10" and 23& business day of each 
calendar month, or if the Bank shall be closed on such date, the next day that the Bank is open. 
On each payment date, the security interest of Seller shall beparr'pussu with the security interests 
of all other suppliers of coal to Buyer (the "Other Suppliers"), and if the funds in the Account are 
not sufficient to pay the amounts payable to each of the Other Suppliers in full, then Agent shall 
make payment pro rata to each of Supplier and the Other Suppliers. 

In the event of rcpeated late payments, Seller may provide Notice to Buyer that any future late 
andior overdue payments shall accrue interest (at the prime rate of interest for United States 
Dollar as published from time to time during such period under the section titled, "Money Rates'' 
by the Wall Street Journal, plus two percent, but not to exceed the maximum applicable iawfbl 
interest rate (hereinafter "Interest Rate") from the due date until paid. 



w In the event Agent's senior unsecured or corporate credit rating falls below investment gmde 
(BBB- as defined by Standard & Poor's or the equivalent as defined by other public ratings 
agencies), Agent's shall be required to provide payment in cash three Business days in advance of 
loading. 

IS). Bankruptcy: In the event either party (i) files a petition or otherwise commences or 
acquiesces in a proceeding under any bankruptcy, insolvency, reorganization or-dimilar law, or 
has any such petition filed or commenced against it, (ii) makes an assignment or  any general 
arrangement far the benefit of creditors, (iii) otherwise becomes bankrupt or insolvent (however 
evidenced), or (iv) has a liquidator, administrator, receiver, trustee, conservator or similar official 
appointed with respect to it or any substantial portion of its property or assets, (collectively, 
"Bankruptcy Proceedings'X then the other party may, at its option and in its sole discretion 
anytime thereafter upon written notice, terminate this a m m e n t  in whole or in part onty in the 
event the bankruptcy is not removed or dismissed within t h i i  (30) days. 

19). An Event of Default ("Event of Defkult") with respect to a Party (the "Defaulting Party") 
shall mean: (i) the failure of the Defaulting Party to pay when due any required payment and 
such failure is not remedied within fourteen (14) Business Days after written notice; jii) the 
failure of the Defaulting Party to comply with its other material obligations under this Agreement 
and such failure is not remedied within fourteen (14) Business Da-ys after written notice; (iii) a 
Party or its credit support provider is subject to a Bankruptcy Proceeding; or (iv) a Patty suffers a 
Material Adverse Change and fails to provide Adequate Assurances. 

20). Material Adverse Change: A Material Adverse Change occurs with respect to the Buyer if 
(i) there is any material change in the condition (financial or otherwise), ner worth, assets, 
properties or operations, or in economic conditions, which, taken as a whole, can reasonably be 3 anticipated to impair the ability of the Buyer to fulfill its obligations; or  (ii) there is reasonable 
grounds to believe that the creditworthiness of the Buyer has become unsatisfactory or its ability 
to perform under this Agreement has been materially impaired. Seller shall have the right to 
deliver a written demand to Buyer (Posting Party) requiring Adequate Assurance of Buyer's 
ability to perform all of its obligations under this Agreement. Buyer shall deliver such Adequate 
Assurance (as defined below), in a form reasonably acceptable to Seller. 

The amount of Adequate Assurance shall be equivalent to sixty (60) Days of*lssounts receivable 
(as defined by the Contract Price multiplied by the Contract Quantity for a two-month period) 
pius 180 days replacement sale of coal (as defined by the difference between the current market 
price and the Agreement price for a six month period determined on a net or setoff basis. This 
portion of the Adequate Assurance shall only have to be posted when the Agreement price is 
higher than the market price). The Adequate Assurance shall remain intact until Buyer's 
credihvorthiness is restored to a level of creditworthiness equal to o r  better than that in effect on 
the date of this Agreement or the Agreement is terminated and the Buyer's obligations under the 
Agreement have been discharged. 

Until Buyer delivers such Adequate Assurance to Seller, Seller shall have the right, without 
limiting any other rights that may be available to Seller, to defer or eliminate shipments due to 
Buyer or require payment three business days in advance of loading. 

A Material Adverse Change occurs with respect to the Seller if (i) there is any material change in 
the condition (financial or otherwise), net worth, assets, properties or operations, or in economic 
conditions, which, taken as a whole, can reasonably be anticipated to impair the ability of the 
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Seller to fulfill its obligations; or (ii) there is reasonable grounds to believe that the 
creditworthiness of the Seller has become unsatisFactory or its ability to perform under this 
Agreement has been materially impaired, and for (i) or (ii) to become effective, the Seller also has 
material, unexcused reductions in shipments from the agreed upon shipment schedule. 

The amount of Adequate Assurance shall be equivalent to 180 days replacement cost of coal (as 
defined by the difference between the current market price and the Agreement price for a six 
month period determined on a net or setoff basis), and shall be provided only whenathe market 
price is higher than the Agreement price. The Adequate Assurance shall remain intact until 
Selleis creditworthiness is restored to a level of creditworthiness equal to or better than that in 
effect on the date this section was made part of the Agreement, the shipment schedule is cured or 
the Agreement is terminated and the Seller's obligations under the Agreement have been 
discharged. 

Until Seller delivers such Adequate Assurance to Buyer, Buyer shall have the right, without 
" 

limiting any other rights that may be available to Buyer, to defer or eliminate shipments due from 
Seller. 

"Adequate Assurancesn for the Posting Party shall mean collateral in the form of c-ash, Letter($) 
of Credit, or other security reasonably acceptable to the Requesting Party. h e r ( s )  of Credit 
means one or more irrevocable, transferable standby letters of credit issued by a U.S. commercial 
bank or a foreign bank with a U.S. branch with such bank having a credit rating of at least A- 
from S&P or A3 from Moody's, in a form reasonably acceptable to the Requesting Party in whose 
favor the letter of credit is isshed. Costs of a Letter of Credit shall be borne by the Posting Party. 

21). Netting: If the Parties are required to pay any amount on the same day or in the same 

3 month under this Coal Agreement, then such amounts with respect to each Party may be 
aggregated and the Parties may discharge their obligations to pay through netting in which case 
the Party, if any, owing the greater aggregate amount may pay to the other Party the difference 
between the amounts owed. 

22). Limitation of Liability: No waiver of remedies or damages herein shall apply to claims 
of anticipatory repudiation or remedies thereof provided for by law except that neither Seller nor 
Buyer shall be liable to the other for consequential, incidental, punitive, exemplary, special or 
indirect damages, lost profits, or business interruption damages, whether in e$l+io/ or by statute, in 
fort, or in contract, under any indemnity provision or othenvise. 

23). Title' Risk of Loss: Seller warrants good title to all Coal delivered hereunder, free and 
clear of all claims and encumbrance. Title and risk of loss shall pass to the Buyer upon delivery 
at the Delivery Point. 

24). Assignment: Neither party shall assign this Agreement without the prior written consent 
of the other, which consent may not be unreasonably withheld or delayed. Notwithstanding the 
foregoing, either party may, without the need to consent from the other party (and without 
relieving itself From liability hereunder), (a) transfer, sell, pledge, encumber, or assign this 
Agreement or the accounts, revenues or proceeds hereof in connection with any financing or 
other financial arrangements; (b) transfer or assign this Agreement to an Affiliate to such party if 
such affiliate has a credit rating equal to or greater than the assigning party; or (c) transfer or 
assign &is Agreement to any person or entity succeeding to all or substantially all of the assets of 
such party by way of merger, reorganization or otherwise; provided however, that in each such 
case any such assignee shall agree in writing to be bound by terms and conditions hereof and that 
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no such assignment shall in any way relieve the assignor from liability or full performance under 
this Agreement. "Affiliate" means, with respect to any person, any other person (other than an 
individual) that directly or indirectly, through one or more intermediaries, controls or is 
conmlfed by, or is under common control with, such person. For this purpose, "control" means 
the direct or indirect ownership of 50% or more of the outstanding capital stock or other equity 
interests having ordinary voting power. 

25). Entire Agreement: This Agreement is the final and entire agreement b e m e n  the parties. 
No modification or amendment of this agreement shall be effective or binding unless set forth in 
writing signed by both parties. 

26). No Waiver: Waiver of any breach of the Agreement shall not be construed as a waiver of 
any other breach. 

27). Governing Law: This Agreement shall be const,med in accordance with and ioverned by 
tire laws of the State of Indiana, including witbout limitation the Uniform Commercial Code, 
without giving effect to the doctrine of conflict of laws. 

28). Confidentiality: Each party hereby acknowledges that this Agreement contains 
confidential information that may place such a party at a competitive disadvantage if disclosed to 
the public. Therefore, the terms of this Agreement shall be preserved as confidential by the 
parties, except to the extent disclosure may be required by law, regulation or  judicial 
administrative order, and the parties shall employ reasonable means to effectuate such 
confidentiality. However, disclosure of information is permitted to a Party's affiliates, directors, 
employees, regulators, counsel, auditors, agents, or partnee in ownership of a generation facility, 
provided thar it is necessary to show the information to such individuals or entities due to their 
relationship with the Party and such individuals and entities are informed of the confidential 
nature of the information. 

29). Notices: Notices under this Agreement shall be given in writing and shall be effective 
when received. 

Notices to Buyer should be sent to: 

Manager of Fuel Supply, Regulated Stations 
PSI Energy, Inc. 
1000 E. Main St 
Plain field, IN 46 1 68 

Notices to Seller should be sent to: 

Phone: ' 
Fax: 

30). Limitation on warranty: EXCEPT AS EXPRESSLY SET FORTH HEREIN. 
SELLER EXPRESSLY DISCLAIMS ANY OTHER REPRESENTATIONS OR 
WARRANTES, WRITTEN OR ORAL, EXPRESS OR IMPLIED. INCLUDING 
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WITHOUT LIMITATION, ANY WARRANTY WITH RESPECT TO, 
MERCHAhT.4BILET OR FITNESS FOR ANY PARTICUlLAR PURPOSE. 

3 1). Dispute Resolution 

A. Procedure. If a dispute arises between the Parties relating to this Agteement, the 
Parties agree to use the following procedure prior to either Party- pursuing other 
available remedies: 

(i) A meeting shall be held promptly between the Parties, attended by individuals 
with decision-making authorily regarding the dispute, to attempt in good faith 
to negotiate a resolution of the dispute. 

(ii) If within"thirty (30) days after such meeting, the Parties have not succeeded in 
negotiating a resolution of the dispute, either Party may with written notice 
require the other Party to arbitrate such dispute. 

(iii) Upon written notice lo the other Party, either Party may request that the matter 
be referred to binding arbitration before three arbitraton, one of whom shalt be 
named by Buyer, one by Seller, and a third of whom shall be named by the two 
arbitrators appointed by Buyer and Seller, respectively. If either Seller or 
Buyer fails to select an arbitrator within fifteen (I  5) days after receipt of 
written notice from the other of its election to submit a matter to  arbitration and 
naming its arbitrator, the Party giving such notice shall have the right to 
appoint an arbitrator for the Party in default; and the two thus chosen shall then 
select the third arbitrator. The appointment of the third arbitrator, if not agreed 
upon within twenty (20) days, shall be made in accordance with CPR's Rules 
for Non-administered Arbitration then in effect (the "Rules"). The Rules shall 
govern any such proceeding. Judgment upon any award rendered by the 
arbitrators may be entered in any court having jurisdiction thereof. Each Part); 
shall pay for the services and expenses of the arbitrator appointed by it and for 
its costs, expenses, and attorneys' fees. Fees and expenses of the third 
arbitrator and court reporter shall be paid in equal parts by the Parties hereto. 

^ -- 
B. Proceedinn. All negotiation and adiltration proceedings shall be strictly confidential 

and used solely for the purposes of settlement. Any materials prepared by one Party 
for those proceedings shall not be used as evidence by the other Party in any 
subsequent arbitration or legal proceeding. All arbiitration proceedings shall also be 
strictly confidential. 

C. Clarity o f  Obli~ations. Each Party fully understands its specific obligations under the 
provisions of this Section. Neither Party considers such obligations to be in any way 
unenforceable, and neither Party will contend to the contrary at any future time or in 
any future proceeding. 

32). On the Effective Date hereof, each Party represents and warrants to the other that: 



Jan 24 06 09:35a 

3 (a) The execution, delivery and performance of this Agreement has been 
duly authorized by all necessary corporate or other organizational action on its part and do not 
violate or conflict with any law applicable to it, its organizational documents or any order or 
judgment of a court or other agency of government applicable to it or its assets; 

(b) Its obligations under this Agreement are legally valid and binding 
obligations, enforceable in accordance with their terms; 

-- 

(c) It, or its affiliates, have, or will diligently pursue, any and all necessary 
governmental and other third party permits, approvals and licenses required in connection with 
the execution, delivety and performance of this Agreement; 

(d) There are no Bankruptcy Proceedings, as' defined herein, pending or 
being contemplated by it or, to its knowledge, threatened against it; 

(e) There are no known suit$ proceedings, judgments rulings or orders by or 
befm any court or any governmental authority that materially adversely affect its ability to 
perform its obligations under this Agreement; 

(0 With respect to this Agreement, it, or its .aff~liatr=s: are a producer, 
processor, commercial user or merchant handling Coal, and it is entering into such Agreement for 
purposes related to its business as such. 

33). Buyer's Consultant. Pursuant to the Coal Consulting and Transportation ' 

Agreement between Buyer and CG&E, as assigned to  and assumed b y  LJLH&P, Buyer 
has retained UI,H&P as its consultant for purposes of entering into purchases pursuant to 
,s Agreeme, exercising any of Buyer's options to purchase coal, scheduling deliveries 
under this Agreement, and generally administering day-to-day activities under this 
Agreement on behalf of Buyer. Seller shall be entitled to rely o n  purchases executed by 
ULH&P and instructions ffom UI,H&P with respect to the exercise OF Buyer's options 
pursuant to the Agreement, scheduling deliveries of coal, and other matters in connection 
with the clay-to-day administration of this Agreement as being binding on Buyer. 

THE PARTIES, BY THEIR AUTHORIZED AGWTS, HEREBY EXE"CTTE THIS COAL 
SUPPLY AGREEMENT WHICH SHALL BE EFFECTIVE ON THE DATE FIRST ABOVE 
WRITTEN. 

TYRONE SYNFUELS, LP. 

BY: A BY:- - 

TITLE: . 
J 

DATE: 3.11 - 66 DATE: \ \ ( q \ ~ b  



Schedule 1 
Standard to Confirmation: Specifications 

ILB 1.2,100 Btu Product 

The Coal delivered hereunder shalt confbrm to the following specifications on an "as 
received" basis: z 

Sbiprnent 
Guaranteed Quality Rejection Limits 
Monthly Weighted -4verage p e r  Barnel 

MOISTURE 10.0% 
ASH 10.0% 
Lb.s SO2mmbtu 5 .O 

VOLATILE 

Size (2" x 0"): 3 -- Top sire (inches)* -3 " 
-- Fines (% by wgt) 
Passing %" screen <: 55% 

GIUNDABILlTY (HGI) 54 

ASH FUSION TEMPEMTUIRE (OF) (ASTM Dl 857) 

REDUCING ATMOSPHERE 
Initial Deformation 
Softening (H=N1) 2050" min 
Softening (H=KW) 
Fluid 

* All the Coal will be such size that it will pass through a screen having square perforations three 
(3) inches in diameter, but shall not contain more than 55 percent (55.0%) by weight of Coal that 
will pass through a screen having square perforations onequarter ('A) of an inch in diameter. 

Note: As used herein > means greater than and < means less than. 
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Table A 

Escalation Date 

Jan I - 2006 

Apr l  - 2006 

Jut I - 2006 

Oct I- 2006 

Jan 1 - 2007 

Apr I - 2007 

JuI 1 - 2007 

Ocl I - 2007 

Tyrone Synfuels, LP 
Embedded Escalation Deadband 

2006 - 2007 

EMBEDDED ESCALATION DEADBAND 

Quarterly .. 
Increase - 

* Based on 2% deadband ior a S 2nd $ price for 2006 and 2007, respectively 

Cumulative 
Increase 



Tyrone Synfuek. LP 
Hypothetical EscalaUon Adjustment 

Apr-06 

lndex 
Index Utilired Welght 

CPI 0 355b 
PPI Industrial Cmmodi'jes 

- Less Fuel 8 Pwr 20% 

#2 Diesel Fuel 3% 

Prime Rate 15% 

GOP - IPD 15% 

Embedded Escalalicm Deadbando' 

Year Om Adjusted 
Base f3aseli) ~ e v i s e d ~ '  , Adjusbnent Base 

Amount Index Amount Price .- Index -- -- 

SO% of Adjusted Amount 

Tolal 

Base indices as established per coal supply agreement. 
Hypometlcal lndex for thti date established in coal wpp!y agreement 
Per Setimn :2 of coal supply agreement and Table A. Cumulative Increase.. 
The sum of the above adjusbnents or zero. w h i i  ever i l  greater 
50% of Adjusted Amount - AdjuSrnenl shall be shared equally by both parties. 

FOR 1LLUSrRATION PURPOSES ONl. Y 
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Exhibit A 

TyroneSynfuels, LP 
Hypothetical EscalaUon Adjustment 

Jan-07 

Base Price 
- 

Year One Adjusted 
Index Base ~ a s e  "I ~ e v i s e d "  , Adjustment Base  

Index Utilized Weight Amount Index Index - -  Amount Price -- 

CPI W) 35% s 
PPI lndusbial Cornmodties 

-Lc?~Fuel&&r 20% S 

#2 Diesel Fuel 3% S 

Steel 12% 0 

Prime Rate 

GDP - IPD 

Enbedded Escalation Oeab3and @' 

50% of Adjusted Amount 

Total 

('I Base indlces as estaMished per coal sup& fygreemenl 
Hy.3athetical lndex for the date estabnshed in coal supply agreement. 

3 "' Per fiedon 12 of wal supply agraemenl and Table4 Curnulalive Increase. ''' The sum of me above adjustments or zem, which ever is ilrealer. 
Is' 50% 01 Adjusted Amounl -Adjustment shall be shsred equally by both parties 

FOR ILLUSTRAT/ON PURPOSES ONLY 



Coal Seller: 

Mailing Address: 

- 
Attn: . 

Tel. 

Fax. 

Ref # : . ( '(,L/ 5--G 

Coal Buver: 
2 

The Union L i ~ h t ,  Heat and Power 
Comoanv 

Mailing Address: 

P.O. Box 960, EA606 

Cincinnati, OH 45201-0960 

Attn: Kim Lubrecht 

Tel. 513 419 5302 

Fax. 513 419 5840 

Ref #: 

Coal Supplv Agreement 

This Agreement, by and between , a Delaware limited 
partnership (hereinafter "Seller"), and The Union Light, Heat and ~ & e r  Company, a Kentucky 
corporation (hereinafter "13uyeryy), establishes the terms and conditions for the sale and purchase 
of Coal (The "Agreement"). Seller and Buyer can be individually referred to as a "Partyy' or 
collectively as 'Tatties." 

.-- 
I). Product: Crushed, bituminous coal containing no synthetic fuels, substantially free from 
any extraneous material and debris, with no intermediate sizes to be added or removed and 
otherwise meeting the Specifications of this Agreement (hereinafter "Coal"). 

2). Effective Date: January 23,2006 

3). Contract Price: $. per ton F.O.R. Delivery Point. 

The Contract Price as determined in accordance with the provisions above shall be subject to 
adjustment to account for Government Impositions as follows: 

The term "Governmental Impositiony' as used in this Agreement means taxes or fees imposed 
directly or indirectly upon Seller by any government or governmental agency or additional cost 
arising from any new or change in any existing governmental law or regulation, including its 



3 
interpretation or enforcement, directly or indirectly affecting the mining, production, processing, 
or loading of Coal. 

The Contract Price is intended and hereby deemed to include all costs incurred or to be incurred 
by Seller with respect to all applicable taxes, fees, and other msts related to any surface or 
underground mine regulatory statutes, administrative regulations and rulings, and local 
ordinances in effect and as enforced and construed as of March 1,2005. 

In the event that from and after March 1, 2005 any change in a federal or state statute, 
administrative regulation or ruling or local ordinance or amendment removes, increases or 
decreases any Governmental Imposition, Seller shall give Buyer notice thereof. After proper 
notice has been given and Buyer has conducted any review, an adjustment (up or down, as 
appropriate) shall be made to the applicable Contract Price for the full cost or savings associated 
with the enactment or repeal of such Governmental Imposition applicable to the Coal, to be made 
effective on the compliance date of the Governmental Imposition. 

No Contract Price adjustment shall be made hereunder for changes in cost which result fiom the 
following: (i) any civil or criminal money fine or penalty imposed as the result of a fa.ilure by 
Seller to comply with any statute, administrative regulation or ruling, local ordinance, or 
judgment, order or decree of any court unless Buyer shall have specifically authorized in writing 
the incurring of such fine or penalty; or (ii) any change in the millage rate or valuation of property 
for purposes of assessing any existing ad valorem tax or unmined mineral tax. 

Notwithstanding any of the foregoing, if the total adjustment to the applicable Contract Price for a 
Government Imposition under these provisions exceeds $4.00 per ton and a Party objects in 
writing to djusting the Contract Price by an amount in excess of $4.00 per ton, then the objecting 
Party shall have the right to terminate this Agreemenf by written noti*, without penalty or 
obligation to pay damages with respect to either Party upon the expiration of no less than sixty 
(60) Days following such written notice to the other Party, except that Seller shall not have any 
such right to terminate this Agreement if the adjustment to the applicable Contract Price to 
account for the repeal or reduction of a Government Imposition is commensurate with the 
reduction of Seller's costs as a result of such repeal or reduction. 

4). Term: Janwuy 23,2006 duollgh and including December 3 1,2006flJess terminated 
earlier in accordance with the provisions herein. 

5). Quantity: tons. 

Seller and Tyrone Synfuel LP ("Tyrone") contemporaneously herewith are entering into that 
certain Coal Supply Agreement ("Tyrone Agreement"), dated as of even date. Quantity shall be 
ratable throughout the term of this Agreement. Tyrone and Seller may enter into purchase order(s) 
under the aforementioned Coal Supply Agreement pursuant to which Tyrone will purchase coal fiom 
Seller that would otherwise be purchased by Buyer pursuant to this Agreement ("Conesponding 
Tyrone Purchase Order"). Seller acknowledges and agrees that any Coal that Tyrone purchases 
pursuant to a Corresponding Tyrone Purchase Order shall be credited towards the satisfaction of 
Buyer's obligation to purchase Coal and Seller's obligation to deliver coal under this Agreement, to 
the same extent as if Buyer had purchased such Coal fiom Seller and Seller had delivered coal to 
Buyer under this Agreement. In no event shall Seller's obligation to deliver the quantity of Coal 
under the Tyrone Agreement and this Agreement exceed the annual Quantity set forth in this 
paragraph 5 above. The Corresponding Tyrone Purchase Order and Tyrone Agreement shall govern 
such&action between seller and Tyrone. Seller fiuther acknowledges that Buyer shall have no 
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obligations under this Agreement or any purchase order with respect to any Coal that Tyrone 
purchases or agrees to purchase pursuant to the Tyrone Agreement or any Tyrone Purchase Order 
provided that, and notwithstanding the foregoing, in the event Tyrone fails to pay Seller for Coal sold 
to Tyrone pursuant to the Tyrone Agreement, Buyer shall be obligated to pay Seller for such Coal. 

Buyer agrees that any Coal that Tyrone agrees to purchase pursuant to a Tyrone Purchase Order that 
corresponds to this Agreement that is shipped for delivery to Buyer's East Bend facility after the date 
on which the Synthetic Fuel and Coal Supply Agreement dated March 1 1,2004 by and between The 
Cincinnati Gas & Electric Company and Tyrone Synhe!, L.P., as amended and assigned to Buyer 
has been terminated, shall be purchased by Buyer pursuant to this Agreement. 

6). Delivery Point: F.O.B. barge Alicia Dock, M.P. 81.3 on the Monongahela River. Seller 
may designate another barge loading facility if approved by Buyer, which approval shalt not be 
unreasonably withheld, provided that the total delivered costs in cents per million Btu of the Coal 
loading at any shipping point shall be no greater than Coal shipped FOB barge M.P. 8 1.3 on the 
Monongahela River. In the event Coal is shipped from such other shipping points, any savings 
from reduced transportation costs shall be shared equally by Seller and Buyer. 

In the event that the Parties later agree on a mutual basis that Coal supplied under this Agreement 
may be subject to delivery by rail, the Parties at such time shall negotiate in good faith to 
mutually agree upon appropriate amendments to this Agreement and to the terms hereof to 
provide for and permit Coal to be loaded and transported in such manner, and in which case the 
Delivery Point shall be as so agreed and any references herein to a barge shall, to the extent 
applicable, be deemed to refer to a railcar. . 

u Buyer shall be responsible for arranging and providing sufficient clean barges to facilitate the 
loading of Coal at the Delivery Point as scheduled under Section 9 hereof. Seller shall only load 
Coal into barges that are reasonably clean and fiee of debris andfor any other materials that might 
inhibit unloading or cause contamination of the Coal. Seller is entitled to reject any barges for 
loading that are not fiee of contaminants, impurities or materials of any kind (including left-over 
coal), in which case Buyer shall be required to promptly provide clean replacement barges. If 
coal cannot be loaded because Buyer has not provided clean replacement barges within fourteen 
(14) Days, Seller shall not be required to make up such deliveries except by mutual consent of the 
Parties on a mutually agreeable schedule. -__ 
7). Specifications: Coal quality specifications shall be as per attached Schedule I. 

Buyer may reject any Shipment falling outside of the Specifications' Shipment Rejection Limits, 
or Shipments that are substantially contaminated with foreign materials, with written notification 
to Seller. Buyer shall have twenty-four (24) hours fiom the time Buyer could have reasonably 
determined that a Shipment fails to conform to the Specifications to notify Seller of its intent to 
reject. A Shipment ("Shipment") is defined as one barge containing approximately 1,550 tons of 
Coal. Upon Buyer's rejection, title and all risk of loss of such Coal shall immediately revert back 
to Seller. Seller shall be responsible for promptly transporting the rejected Coal to an alternative 
destination determined by Seller and, if applicable, promptly unloading such coal and shall 
reimburse Buyer for all reasonable costs and expenses associated with the transportation, storage, 
handling and removal of the rejected Shipment. Seller shall make best efforts to replace the 
rejected Coal within sixty (60) Days. If Buyer accepts a Shipment of rejectable Coal, penalties 
will be assessed to the Shipment to compensate Buyer for the deficiencies. The penalties 
applicable to rejectable Coal will be handled in the same manner as set forth with respect to 

w Quality Adjustment calculations. 



Susnension of Shipments: If Seller's Coal fails to conform to the Specifications for two (2) 
consecutive months on a monthly weighted average basis, Seller and Buyer shall, at Buyer's sole 
discretion, meet to attempt in g o ~ d  faith to investigate the source of the problem and agree upon a 
resolution. If a resolution cannot be so identified and agreed upon within a reasonable amount of 
time not to exceed t h i i  (30) calendar Days, then Buyer reserves the right to discontinue 
receiving Shipments of Coal until Seller provides commercially reasonable evidence that the 
Shipments of Coal will consistently meet the Specifications. If the suspension of Shipments 
continues for longer than sixty (60) Days, such suspension of Shipments shall constitute an Event 
of Default in accordance with Section 19. 

8). Source: Mine: 
Mine Operating Co.: 
Mine State: 
Mine County: 
BOM District: 

Seller is prohibited fiom substituting any other coals for the Coal covered by this Agreement 
unless agreed to in writing by Buyer, which approval shall not be unreasonably withheld. 
Although Seller in no circumstance is obligated to do so, Seller may request permission in writing 
to substitute a different coal for the Coals covered by this Agreement. Seller's written request 
shall set forth in detail: (a) the reasons for the proposed substitution, @) the time duration, 
shipments, or quantity covered by the proposed substitution, and (c) the quality parameters of the 
proposed substitute Coal. ~uyer's failure to give written approval to Seller's request within thirty 
(30) calendar Days of the receipt of the request fiom Seller shall constitute a denial. Approval of 
any substitute coal may be subject to appropriate adjustments of the Contract Price and/or other 
terms and conditions which are acceptable to Buyer. 

9). Scheduling: Buyer will advise Seller on or before the 15' day of each calendar month 
preceding scheduled shipments of the number of barges it desires to load during the succeeding 
calendar month to fulfill the Quantity and Buyer's desired loading dates and delivery schedule 
("Delivery Schedule"). The Parties will work together in good faith to agree on a reasonable and 
mutually acceptable Delivery Schedule. All deliveries hereunder and under the Tyrone agreement 
combined will occur in approximate amounts of' . tons per month. 

It is understood that the purchase of this Coal hereunder is intended for the operation of Buyer's 
and Buyer's affiliates electric generating stations or any of Buyer's other controlled or operated 
stations (the "Stations"). Buyer shall have the right to resell Coal to afiiliates, unless Coal is to be 
resold by such affiliate, without providing Seller an opportunity to purchase such Coal. In the 
event that Buyer desires to resell Coal for use other than in the Stations, prior to Buyer selling the 
Coal on the open market, Buyer shall notify Seller of such intention in writing, as well as the 
quantity of Coal, time period for shipment and market price. Buyer will then offer such Coal to 
Seller and Buyer and Seller will attempt to negotiate in good faith a price. If Buyer and Seller 
can not agree on a price within five (5) Business Days of the first notification from Buyer, Seller 
shall forfeit its option to purchase the Coal. However, Buyer shall not sell the Coal on the open 
market for a price less than the price Buyer offered to Seller without first giving Seller one (1) 
Business Day to accept such lower price, if Buyer still intends to resell the tonnage. In any event, 
if Buyer fails to resell any quantity of coal first offered to Seller, to a thud party, within 30 
Business Days, then Buyer is required to provide Seller with another opportunity to purchase 
such coal in accordance with the foregoing provisions. If Buyer does in fact resell Coal to a third 



party, upon execution of a resale agreement, Buyer will provide Seller notice of the quantity, time 
period for shipment and destination. If Buyer sells any amount of Coal to a third party, such sale 
will not relieve Buyer of its obligations and duties under this Agreement, including the 
coordination and scheduling of Coal shipments for the third party which shall be Buyer's sole 
responsibility. Buyer may not declare force majeure under Section 14 with respect to any Coal it 
has resold to a third party. 

10). Sampling and Analysis: Seller shall sample, via a mechanical sampler, and analyze 
Coal at its expense. Sampling shall be carried out following the American Society of Testing and 
Materials (ASTM) standard, as set forth in ASTM standard D2234 (Type I, condition A or B, 
systematic spacing). Analysis is to be done in accordance with applicable ASTM standards. 
Such analysis shall be final and binding and shall govern for payment. 

Seller shall make available sample splits and a report of each sample's quality for Buyer upon 
request. Buyer, at its expense, may make arrangements to pick up samples. Seller shall retain, 
for a period of six ty  (60) Days from. the loadingdate, sample splits taken in accordance with the 
provisions of this ~&ement  for use by Seller and the independent laboratory specified below. 

In the event of a disagreement over Coal analysis and upon Buyer and Seller selecting a mutually 
agreed upon independent laboratory, Seller shall provide sample splits to the independent 
laboratory for analysis. The cost of the independent analysis shall be equally shared between 
Buyer and Seller, however, the cost of the independent analysis shall be paid by Buyer if the 
results of such analysis and Seliets analysis are within applicable ASTM standards for 
repeatability and reproducibility, or in the absence of ASTM standards, mutually agreeable coal 
industry standards. If Seller's results are not so c o d i e d ,  then the independent laboratory's 
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results shall be accepted as the quality and characteristics of the Coal. 

11). Quality Adjustments: The Contract Price of Coal delivered under this Agreement shall 
be adjusted in accordance with the following: 

[a) BTU Price Adiustment ($/ton): 

$/ton = [(Monthly Weighted Average Actual Btullb - 13,000 RTU/LR) / 13,000 
BTUILB] x Contract Price. . -- 
Calculate the monthly weighted average Btu, "as received", utilizing individual Shipment 
tonnage to two (2) decimal places and the corresponding Shipment Btu, "as received", to 
the nearest whole Btu. The resulting monthly weighted average Btu, "as received", will 
be rounded to the nearest whole Btu. 

/b) Ash Penaltv Adiustment ($/ton): 
If the Monthly Weighted Average Actual Ash % exceeds 9.20 % (DRY BASIS), the Ash 
Penalty Adjustment shall be equal to: 

$/ton = (Monthly Weighted Average Actual Ash % - 9.20 %) x $0.50 

Calculate the monthly weighted average ash, dry basis, utilizing individual Shipment 
tonnage to two (2) decimal places and the corresponding actual Shipment ash, dry 
basis, to two (2) decimal places. The resulting monthly weighted average ash, dry 
basis, will be rounded to the nearest two (2) decimal places. 



Jc) Sulfur Adiustment ($/ton): 

(i) Premium or Penalty for Coal designated for delivery to a unit owned or operated by 
Buyer, or one of Buyer's or Buyer's affiliates that do not have an operational flue-gas 
desu l f iv ion  facility ('Won-Scrubber Coal") shall be calculated as follows: 
SO1 Adiustment for Non-Scrubber Coal: If the monthly'weighted average actual lbs 
SOz/mbtu varies from the Typical Monthly Weighted Average Specification for S u l h  
Dioxide (SO2) IbJmmbtu for Non-Scrubber Coal shipped in any. cale6dar month, the 
following S@ Premium1 Penalty Adjustment shall be applied: 

$/ton SO2 Adjustment shall equal = ((Typical Monthly Weighted Average Specification 
for Sulfur Dioxide (SOz) lb Immbtu - monthly weighted average actual lbs. S021mmbtu) 
X (monthly weighted average actual BtuJ lb.) x E) 1 1,000,000. 

WHERE: E is defined for any given delivery month as the 3 day average SO2 Price of 
allowances kxpressed in dollars per ton..of SO2 in the table entitled "AIR Daily Emission 
Allowance Indices" published in Energy Argus Air Dail or ils successor publication, for P such calendar month of delivery as published on the 3r ,4& and sLh Business Days of the 
subsequent month (e.g., spqt price for allowances for January 2005 would be calculated 
using an average of the indices published in Energy Argus Air Daily on February 3,4 and 
7). In the event the market pricing published by Energy Argus Air Daily ceases to exist, 
an acceptable alternative source of market pricing shall be mutually agreed upon. 

(ii) Penalty for Coal designated for delivery to a unit owned or operated by Buyer or one 
of Buyer's affiliates that has an operational flue-gas desulhrization facility ("Scrubber 
Coal") shall be calculated as follows: 

SO? Penalty Ad-iustment for Scrubber Coal I$ltom): 
If the monthly weighted average actual lbs SO21mmbtu exceeds the Typical Monthly 
Weighted Average Specification for ~ u l h  Dioxide (S02) Ib Immbtu for Coal loaded by 
Seller in any calendar month, the SOX Adjustment for all Scrubber Coal shipped in any 
calendar month is equal to: 

. -- 
$/ton = (Typical Monthly Weighted Average Specification for S u l k  Dioxide (SO2) lb 
lmmbtu - monthly weighted average actual Ibs. S021mmtbu) x monthly weighted average 
actual Btullb) x (@ x .lo) + $85) / 1,000,000. 

WEERE? E is defined for any given delivery month as the 3 day average SOz Price of 
allowances expressed in dollars per ton of SO2 in the table entitled "Daily Market 
Assessment.., SO2 Allowances, Price for current vintage year" published in Energy Argus 
Air Daily, or its successor publication, for such calendar month of delivery as published 
on the 3rd, 4& and 5th Business Days of the subsequent month (e.g., spot SO2 price (E) for 
allowances for January 2005 coal shipments would be calculated by using an average of 
the indices published in Energy Argus Air Daily on February 3,4, and 7). 

(iii) For Coal that is resold to a third party under Section 9. Scheduling, Buyer shall have 
the sole right to determine whether such Coal is Scrubber Coal or Non-Scrubber Coal,. 
and accordingly which sulfiu adjustment calculation, either (i) or (ii), shall be applied to 



the resale, and Buyer shall reflect the appropriate sulfur adjustment calculation in the 
final invoices issued in each month in accordance with Section 15. 

For both the Scrubber and Non-scrubber adjustments, calculate the monthly weighted average 
sulfur, as received, utiliiing individual Shipment tonnage to two (2) decimal places and the 
corresponding Shipment sulfur, "as received", to the nearest two (2) decimal places. The 
resulting monthly weighted average sulfur, as received, will be rounded to the-riearest two (2) 
decimal places. Calculate the monthly weighted average S02/Mh4Btu by multiplying the 
monthly weighted average sulfur, "as received" (which has been rounded to the nearest two (2) 
decimal places), times 20,000 divided by the monthly weighted average Btu, as received (which 
has been rounded to the nearest whole Btu). The S@/MMBtu will be rounded to the nearest two 
(2) decimal places. 

12). Weight Determination: The weight gf each barge Shipment shall be determined by 
draft survey at barge loading as performed by an independent draft surveyor appointed by the 
Seller with the costs for Seller's account. If a certified belt scale system is installed at the Mine, 
or is available at any other approved barge loading facility, the weights from that system will be 
used. In the event weights are not determined at the point of loading, Buyer shall cause a barge 
draft survey to be completed prior to unloading of the Barges, and all costs associated therewith 
shall he for the account of Seller. Such weights shall be final and binding and shall govern for 
payment. 

. All references to "ton" or "tons" in this Agreement or any invoice issued pursuant to this 
Agreement shall mean a ton of 2,000 pounds, Avoirdupois. 

13). Loading Terms: Seller agrees to load to the barge carrier's designated minimum 
tonnage specifications. If Seller fails to load Qe barges to meet the specifications, the difference 
between the specified minimum tonnage and the actual tonnage times the barge rate ($/ton) to 
Buyer's destination will be billed to Seller. Seller agrees to ensure that Coal is available and that 
the loading dock has the capacity to load barges within seventy-two (72) hours of placement. 
Failure to load barges within seventy-two (72) hours may result in demurrage charges to the 
Seller. ..- 

General Terms and Conditions 

14). Force Majeure: If either Party is rendered unable, wholly or in part, by reason of Force 
Majeure to cany out its obligations under this Agreement, and if that Party gives to the other 
Party written notice within ten (10) calendar Days of the Force Majeure, the obligations of the 
Party giving the notice, other than any obligation to make money payments, so far as they are 
affected by the Force Majeure, shall be excused during, but no longer than, the continuance of the 
Force Majeure; provided that the affected Party shall diligently take all commercially reasonable 
actions to remove as quickly as possible the Force Majeure or its effects, or as much thereof as 
possible. 

For purposes of this Article, the term "Force Majeure" shall mean any event or condition (i) that 
is beyond the reasonable control of the Party affected, and (ii) that such Party is unable to prevent 
or provide against by the exercise of reasonable diligence. To the extent they satisfy the above 
definition, examples of such event. or conditions include, but are not limited to: acts of God or of 
the public enemy; insurrection or riots; strikes or other differences with workmen; fire; storm; 



flood; explosion; nuclear disaster; shortage of utility, facility, material or labor; embargo; 
breakdown of equipment; order of civil or military authority; compliance with or other action 
taken to carry out the intent or purpose of any law or regulation; shortage of barges or other 
interruption in transportation resulting from identifiable events and conditions of such nature and 
not due to general system-wide congestion; adverse geological conditions; and any other cause, 
whether of the kind specifically enumerated above or otherwise, which is not reasonably within 
the control of the Party invoking the Force Majeure provisions hereof. 

--  

The Party affected by the Force Majeure shall remedy the Force Majeure with all reasonable 
dispatch and will keep the other Party advised as to the continuance of the Force Majeure event; 
provided, however, that this provision shall not require Seller to deliver, or Buyer to receive, the 
Coal at points other than the Delivery Point for the authorized Source including allowable 
substitutions under the Agreement. The requirement that any Force Majeure shall be remedied 
diligently with the use of all commercially reasonable actions shall not require the settlement of 
strikes, lockouts, or other labor diEculty by the Party involved, contrary to its wishes. The 
handling of all such difficulties shall be entirely w i t h  the discketion of the Party concerned. 

A change in market conditions including the ability of Seller to sell Coal at a higher price, or 
Buyer or Buyer's customer to buy C ~ a l  at a lower price, whether or not foreseeable shall not be 
considered Force Majeure. 

During any period of Force Majeure, to the extent the Seller is unable to deliver Coal to the 
Buyer, the Buyer may purchase replacement coal from others, and to the extent the Buyer is 
unable to purchase. Coal &om the Seller, the Seller may deliver and sell to others the Coal that 
was otherwise intended for the Buyer. 

A complete or partial Force Majeure event that persists for a duration greater than twenty (20) 
Days shall only be made up upon mutual consent of the Parties. Any deficiencies in deliveries 
due to Force Majeuie events of a duration of twenty (20) Days or less shall, at the sole discretion 
of the Party not claiming Force Majeure, be made up within the next sixty (60) Days. 

If an event of complete or partial Force Majeure persists for a continuous period of six (6) 
months, then the Party not claiming Force Majeure shall have the option, upon three (3) Days' 
prior written notice, to tenninate the Agreement and the associated obligations of the Parties 
thereunder (other than payment obligations for prior performance thereunder). 

If Seller claims Force Majeure and is unable to meet all of its sales obligations under this 
Agreement and any other of its coal sales agreements involving coal of a similar type and quality 
as the Coal, or if Buyer claims Force Majeure and is unable to meet all of its purchase obligations 
under this Agreement and any other of i t .  or its affiliates' coal purchase agreements involving 
coal of a similar type and quality as the Coal, then any reductions in Seller's deliveries or Buyer's 
or its affiliates' purchases (as applicable) shall be allocated in a fair and reasonable manner 
among the affected transaction(s) and such other coal supply or purchase agreements involving 
coal of the same type and quality as the Coal, to the extent contractually permitted by such 
Agreements. 

The Parties' respective obligations under this Agreement are subject to Buyer's ability to operate 
the Station(s) receiving the Coal supplied hereunder and Seller's ability to operate the 

mining complex producing the Coal supplied hereunder under existing permits, to 
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maintain such permits and to obtain new permits as required, and to the condition that 



governmental, regulatory, and court actions will neither hinder nor preclude the respective ability 
of each Party to operate the pertinent facilities as planned, such that the substantial inability of 
either Party to do so shall excuse performance of its obligations under this Agreement to the 
extent such performance is prevented thereby, provided however that such inability to so operate 
its facilities for solely economic reasons shall not so excuse a Party's performance of its 
obligations under this Agreement. 

IS). Payment: The Buyer will self-invoice bi-monthly. Shipments loaded--it the Delivery 
Point during the fust through the fifteenth of each month are payable ten (10) Days after the end 
of the month at the Contract Price. Shipments loaded during the sixteenth through the end of 
each month are payable, with quality adjustments for all Shipments loaded during the month, 
twenty-five (25) Days after the end of each month. Buyer shall separately self-invoice for Coal 
designated as Scrubber Coal, to which the SO2 Penalty Adjustment for Scrubber Coal shall apply, 
and Coal designated as Non-Scrubber Coal, to which the SO2 P r e m i d e n a l t y  Adjustment for 
Non-Scrubber Coal shall apply, and on the final invoices for each month shall identifjl the tons to 
which the applicable adjustment applies. Each invoice shall include the necessary information for 
Seller to match Shipments for each invoice and otherwise to verify the amount being invoiced. 
Buyer shall pay, by electronic transfer in immediately available IJnited States finds fa the address 
below: 

Buver Billing Contact: 
1000 E. Main Street 
Plainfield, IN 46168 
Attn: Anita Webb 
Fax: (3 17) 838-1023 

Seller Billing; Contact: 
Attn: 

- 

Email: 

Seller's Payment Address: 
Bank Name: 

~ c c o & t  Number: -- _ -_ 
ABA number: 
Account Name: 1. 

Ref 

If the Parties are required to pay any amount on the same day or in the same month, then such 
amounts with respect to each Party may be aggregated and the Parties may discharge their 
obligations to pay through netting, in which case the Party, if any, owing the greater aggregate 
amount may pay to the other Party the difference between the amounts owed. 

If Buyer does not make payment for Coal shipped in accordance with the terms set forth above, 
Seller has the right to invoice Buyer interest, equal to the prime lending rate as published in The 
Wall Street Journal on the first Monday after such funds become overdue plus two percent (2%) 
(the "Interest Rate"), on the outstanding balance, which shall be payable within ten (10) 
calendar Days of receipt of the invoice by Buyer. 



16). Billing Dispute: If Seller, in good faith, disputes an invoice, Seller shall no later than the 
time of payment of the invoice notify Ruyer of the basis for the dispute. However, Buyer is 
obligated to pay any undisputed amount when due. If any amount withheld under dispute by 
Buyer is ultimately determined to be due to Seller, it shall be paid within one (1) Business Day 
after such determination, along with interest a c c ~ e d  at the Interest Rate from the original due 
date until the date paid. Inadvertent overpayments shall either be returned by Seller, or deducted 
by Buyer from subsequent invoice or invoices, as the case may be. 

17). Remedies for Failure to Deliver or Receive: The remedies set forth in this Section 17 
shall be the non-defaulting Party's non-exclusive monetary remedies for the defaulting Party's 
failure to deliver or receive Coal, as appIicable, prior to the non-defaulting Party's termination of 
the Agreement due to an Event of Default pursuant to Section 19: 

(a) As aq alternative to the damages provision below, if the Parties mutually agree in 
writing, the nondefaulting Party may schedule deliveries or receipts, as the case 
may be, purs-t to such terms is the Parties agree in order to discharge some or 
all of the obligations to pay damages. In the absence of such agreement, the 
damages provision of this Section 17 shall apply. 

@) Unless excused by Force Majeure or Buyer's failure to perform, and in the event 
that Seller delivers 80% or more of the Quantity of Coal to be delivered in any 
calendar month during the Term of this Agreement pursuant to the Delivery 
Schedule, for barge deliveries, then Seller shall have thirty (30) Days to makeup 
the shortfall of tons of Coal Seller failed to deliver in given month ("Make-Up 
Tons") without penalty to Seller. Any shipments in any month shall be deemed to 
be Make-Up Tons until all deficiencies &om any previous months, if applicable, 
are satisfied. Unless excused by Force Majeure, or Buyer's failure to perform, if 
Seller delivers less than (i) 80% of the Quantity of Coal to be delivered 
hereunder pursuant to the Delivery Schedule plus (ii) the cumulative Make IJp 
Tons then, Buyer and Seller shall enter into "good faith" negotiations to 
determine a mutually agreeable make-up schedule. If after fifteen (15) Days, a 
mutually agreeable make up schedule has failed to be agreed upon, then Seller 
shall pay to the Buyer for each ton of the entire deficiency an amount equal to the 
positive difference, if any, incurred by Buyer as a result sing delivery of 
substitute coal at a location other t4an the Delivery Point between the 
replacement price paid less the then current Contract Price or, absent such a 
purchase, the Market Price for such Quantity of Coal FOB the Delivery Point, as 
determined by Buyer in a commercially reasonable manner and consistent with 
the definition of "Market Price" as set forth below, less the then current Contract 
Price. It is expressly agreed that Buyer shall not be required to enter into a 
replacement transaction in order to determine the Market Price. For the purposes 
of this paragraph, any Quantity of Coal delivered in any calendar month that has 
been rejected by Buyer in accordance with Section 10 hereof shall not be 
considered to have been shipped. 

(c) Unless excused by Force Majeure or Seller's failure to perfonn, if Buyer fails to 
accept at least 80% of the Quantity of Coal to be received in any calendar month 
during the Tenn of this Agreement pursuant to the Delivery Schedule for barge 
deliveries, then Buyer shall have thirty (30) Days to make up the shortfall of tons 
of Coal Buyer failed to accept delivery in a given month ("Maksl.Jp Tons") 
without penalty to Buyer. Any shipments in any month shall be deemed to be 



Make-up Tons until all deficiencies from any previous months, if applicable, are1 
satisfied. If Buyer accepts less than (i) 80% of the Quantity of Coal to be 
received hereunder pursuant to the Delivery Schedule plus (ii) the cumulative 
Make-Up Tons then, Seller and Buyer shall enter into "good faith" negotiations 
to determine a mutually agreeable makeup schedule. If a h r  fifteen (15) Days, a 
mutually agreeable make up schedule has failed to be agreed upon then, Buyer 
shall pay to the Seller for each ton of the entue deficiency an amount equal to the 
positive difference, if any, obtained by subtracting the Market Sale; Price from 
the then current Contract Price for the deficiency. For the purposes of this 
paragraph, any quantity of Coal delivered in any calendar month that has been 
rejected by Buyer in accordance with Section 10 hereof shall not be considered to 
have been shipped. 

(d) Both Parties shall be subject to a commerciauy reasonable good faith obligation 
to mitigate any damages hereunder. Further, the non-defaulting party shall 
provide timely notice of any deficiency and the calculated damages to the 
defaulting party. 

(e) Payment of amounts, if any, determined under paragraph @) or (c) of this Section 
17 shall be made withiin fifteen (15) calendar Days of receipt of notice by the 
defaulting party. All such determinations shall be made in a commercially 
reasonable manner. 

( f )  If a Party obiigated to make a payment under this Section 17 timely makes such 
payment to the other Party, no failure" to perform as described in this Section 17 
shall constitute an Event of Default pursuant to Section 19. 

(g) Any good faith dispute between the Parties arising under Section 17 shall be 
subject to resolution under Section 32. 

18). Performance Assurance: At any time during the term of this Agreement, either Party 
("Party X" or the '?Exposed Party") may require the other Party ('Tarty Y" or the 'Won-Exposed 
Party") to provide information reasonably required to ascertain Party Y's ability to meet its 
material obligations pursuant to this Agreement, including as applicable qdwithout limitation 
the obligation to receive, transport and pay for coal, the obligation to produce and tender coal for 
delivery and the obligation to pay damages in the event Party Y fails to perform its obligations 
hereunder. If Party X has reasonable grounds to believe that Party Y's ability to perform has 
become unsatisfactory, Party X may provide Party Y with written notice requesting Performance 
Assurance from Party Y in a commercially reasonable manner, provided, however, that a request 
for Performance Assurance shall not be made solely on the basis of coal market conditions or any 
change thereto relative to the Contract Price or any purported difference between the Contract 
Price and the Market Price for Coal. Upon receipt of such notice, Party Y shall have five (5) 
Business Days to provide such Performance Assurance to Party X. Failure by Party Y to provide 
such Performance Assurance within such time shall be deemed an Event of Default hereunder. 

For purposes of this Section 18, "Performance Assurance" means collateral in the form of cash, 
Letter(s) of Credit, other commercially reasonable fonns of security or performance assurance 
satisfactory to the Party requesting such Performance Assurance, or verifiable evidence of a 
Party's ability to produce and tender Coal for delivery (in the case of Seller) or to accept delivery 
of and pay for Coal (in the case of Buyer) in accordance with the terms of this Coal Supply 



Agreement where such verifiable evidence is reasonably satisfactory to the Party requesting such 

d Performance Assurance. 

Performance Assurance provided in the form of a Letter of Credit shall be subject to the 
following provisions: 

(i) Unless otherwise agreed to in writing by the parties, each Letter of Creqt shall be 
maintained for the benefit of the Exposed Party. The Non-Exposed Party shall (A) 
renew or cause the renewal of each outstanding Letter of Credit on a timely basis as 
provided in the relevant Letter of Credit, (B) if the bank that issued an outstanding 
Letter of Credit has indicated its intent not to renew such Letter of Credit, provide 
either a substitute Letter of Credit or other Performance Assurance, in each case at 
least twenty (20) Business Days prior to the expiration of the outstanding Letter of 
Credit, and (C) if a bank issuing a Letter of Credit shall fail to honor the Exposed 
Party's properly documented request to draw on an outstanding Letter of Credit, 
provide for the benefit of the Exposed Party 'either a substitute Letter of Credit that is 
issued by a bank acceptable to the Exposed Party or other Performance Assurance, in 
each case within five (5) Business Days after such refusal. 

(ii) As one method of providing Perfonnance Assurance, the Non-Exposed Party may 
increase the amount of an outstanding Letter of Credit or establish one or more 
additional Letters of Credit. 

(iii) Upon the occurrence of a Letter of Credit Default, as defined below, the Non- 
Exposed Party agrees to provide to the Exposed Party either a substitute Letter of 
Credit or other Performance Assurance, in each case on or before the fifth (5&) 
Business Day after the occurrence thereof. 

(iv) Upon or at any time after the occurrence and continuation of an Event of Default 
with respect to the Non-Exposed Party, then the Exposed Party may draw on any 
outstanding Letter of Credit to the extent needed upon submission to the bank issuing 
such Letter of Credit of one or more certificates specifying that such Event of Default 
has occurred and is continuing. Cash proceeds received from drawing upon the Letter 
of Credit shall be deemed Performance Assurance as security for thBWr,n-Exposed 
Party's obligations to the Exposed Party. Notwithstanding the Exposed Party's receipt 
of cash proceeds of a drawing under the Letter of Credit, the Non-Exposed Party shall 
remain liable (y) for any failure tn transfer sufficient Performance Assurance or (2) for 
any amounts owing to the Exposed Party and remaining unpaid after the application of 
the amounts so drawn by the Exposed Party. 

(v) In all cases, the costs and expenses (including but not limited to the reasonable 
costs, expenses, and attorneys' fees of the Exposed Party) of establishing, renewing, 
substituting, canceling, and increasing the amount of a Letter of Credit shall be borne 
by the Non-Exposed Party. 

(vi) "Letter of Credit Default" means with respect to a Letter of Credit, the occurrence of any 
of the following events: (a) the issuer of such Letter of Credit shall fail to maintain a Credit 
Rating of at least (i) "A-" by S&P or "A3" by Moody's, if such issuer is rated by both S&P. 
and Moody's, (ii) "A-" by S&P, if such issuer is rated only by S&P, or (iii) "A3" by Moody's, 
if such issuer is rated only by Moody's; (b) the issuer of the Letter of Credit shall fail to 



comply with or perform its obligations under such Letter of Credit; (c) the issuer of such 
Letter of Credit shall disaffirm, disclaim, repudiate or reject, in whole or in part, or challenge 
the validity of, such Letter of Credit; (d) such Letter of Credit shall expire or terminate, or 
shall fail or cease to be in full force and effect at any time during the term of the Agreement, 
in any such case without replacement; or (e) the issuer of such Letter of Credit shall become 
Bankrupt; provided, however, that no I ~ t t e r  of Credit Default shall occur or be continuing in 
any event with respect to a Letter of Credit after the time such Letter of Credit is required to 
be canceled or returned to a Party in accordance with the terms of this Agreement. 

19). Event of Default: An event of default and breach of the Agreement with respect to 
either Party ("Event of Default") shall include any of the following: 

(a) the failure of either Party to make when due any payment required hereunder if 
such failure is not remedied within five (5) Business Days after notice of such 
failure is given to the defaulting Party by the non-defaulting Party; 

(b) subject to the other provisions of this Agreement, the failure of either Party to 
comply with any or all of its other respective obligations in good faith as herein 
set forth, including without limitation Seller's failure to tender coal for delivery 
as scheduled and Buyer's failure to accept coal at the Delivery Point as 
scheduled, and such noncompliance is not cured within ten (10) Business Days 
after notice thereof to the defaulting Party; 

(c) failure to provide Performance Assurance in accordance with Section 18; 

(d) either Party or either Party's guarantor (i) filing a petition in bankruptcy, (ii) 
having such a petition filed against it, (iii) becoming otherwise insolvent or 
unable to pay its debts as they become due; 

(e) the failure of a Party's guarantor, if any, to perform any covenant set forth in its 
guaranty, or such guaranty shall expire or be terminated or shall cease to 
guarantee the obligations of such party as set for& in the guarantee, or such 
guarantor shall become subject to any of the events specified in (d), (i), (ii) or 
(iii) above. -- 

An Event of Default shall be considered to substantially impair the value of this Agreement and 
shall be treated as a breach of the whole within the meaning of Uniform Commercial Code 
Section 2-6 12. 

20). Buyer's Damages for Breach: The measure of damages for breach or an Event of 
Default by the Seller is (a) the positive difference, if any, resulting from subtracting the Contract 
Price from the Market Price at the time the Buyer learned of the breach, times (b) the undelivered 
Quantity, less (c) expenses saved in consequence of the Seller's breach. 

21). Seller's Damages for Breach: The measure of damages for breach or an Event of 
Default by the Buyer is (a) the positive difference, if any, resulting from subtracting the Market 
Sales Price from the Contract Price at the time the Seller learned of the breach, times (b) the 
undelivered Quantity, less (c) expenses saved in consequence of the Buyer's breach. 

22). Rights and Remedies; Limitation of Liability: The rights and remedies granted under 
this Agreement shall not be exclusive but shall be in addition to all other rights and remedies 



available at law or in equity. PROVIDED, HOWEVER, THAT NEITE-IER SELLER NOR 
BUYER SHALL BE LIABLE TO THE OTHER FOR CONSEQUENTIAL, INCDENTAL,, 
PUNITM?, EXEMPLARY OR INDIRECT DAMAGES OR BUSINESS LNTERRIJPTION 
DAMAGES, WEXETHER BY STATUTE, IN TORT OR IN CONTRACT, UNDER ANY 
INDEMNITY PROVISION OR OTHERWISE. 

23). Insurance: Seller shall maintain, or cause to be procured and maintained, Statutory 
Congshore and Harbor Workers' Compensation Act insurance or Statutory State workers' 
Compensation Insurance or Jones Act (Maritime Employers Liability), whichever is applicable, 
covering Seller's responsibilities with respect to all workers at the docks and fleets at the 
Delivery Point, and Comprehensive Marine Liability insurance (in any combination of primary 
and excess cover$ge), including but not limited to Protection and Indemnity Liability, Full 
Collision Liability, Marine Operators Liability, Marine Contractual Liability, Wharfinger 
Liability, Hull and Cargo Legal Liability and Cost of Removal of Wreck and Cargo (including 
voluntary or statutory), where applicable. Buyer understands and agrees that Seller has, or may 
create and/or maintain, a high deductible commercial General liability and other liability 
insurance programs in a form and amount usual, customary and commercially reasonable for 
companies of similar size and complexity. Buyer further understands and agrees that Seller is an 
approved self-insurer for worker's compensation but that Seller purchases excess workers' 
compensation insurance. Seller at all times shall take such action as necessary to be in and 
remain in compliance with the statutes of any state regulating worker's compensation self- 
insurance. 

Buyer shall comply with all workers' compensation laws covering Buyer's responsibilities with 
respect to all of its employees, and maintain Marine Liability insurance (in any combination of 
primary and excess coverage), including but not limited to Hull and hchinery, Protection & 
Indemnity (as respects to Cinergy Corp. owned vessels), Marine Contractual Liability, 
Wharfinger Liability, removal of wreck, both voluntary and statutory and Cargo. 

24). Title1 Risk of Loss: Seller warrants good title to all Coal delivered hereunder, free and 
clear of all claims and encumbrance. Title and risk of loss shall pass to the Buyer as the Coal is 
loaded into each barge at the Delivery Point. 

25). Assignment: Neither party shall assign this Agreement without t h m o r  written consent 
of the other party, which consent shall not be unreasonably withheld or delayed. If Buyer or 
Seller consents to any assignment, such consent shall not relieve the other Party of or fiom any of 
the obligations or duties under this Agreement, and such consent shall be subject, as the case may 
be, to Seller's or Buyer's compliance with all such respective duties and obligations and to 
Buyer's or Seller's respective rights under this Agreement. Any assignee shall be considered the 
agent, as the case may be, of Seller or Buyer. 

All requests for consent, together with a copy of the proposed insbument of assignment, shall be 
in writing and submitted to Buyer or Seller, as the case may be, not less than thirty (30) Days in 
advance of the effective date of such proposed assignment. 

26). Entire Agreement: This Agreement is the final and entire agreement between the 
Parties. No modification or amendment of this Agreement shall be effective or binding unless set 
forth in writing signed by both Parties. No purchase order form issued by Buyer under this 
Agreement or otherwise shall become a part of this Agreement and binding upon Seller unless 
made in writing and signed by Seller. Notwithstanding the preceding sentence, fiom time to time 

" Buyer may issue purchase orders to Seller with respect to the subject matter of this Agreement for 



3 
Buyer's internal administrative purposes, provided such purchase orders shall not be construed as 
part of this Agreement. 

27). Waiver: Any failure by Buyer or Seller at any time, or from time to time, to enforce or 
require the strict keeping and performance by the other Party of any of the terms or conditions of 
this Agreement shall not constitute a waiver by Buyer or Seller of any such terms or conditions, 
and shall not affect or impair such terms or conditions in any way or the right of Buyer or Seller 
at any time to avail itself of such remedies as it may have for any such breach or breaches of such 
terms or conditions. In order for a waiver by Buyer or Seller of any term, condition, covenant or 
agreement of the Agreement to be effective and binding against Buyer or Seller, such waiver 
must be set forth in a writing that describes such waiver in detail and that is signed by an 
authorized officer of, as the case may be, Buyer or Seller. Verbal or other instructions, orders or 
directives by Buyer's or Seller's personnel or any course of performance or course of dealing is 
not and shall not be deemed to be a waiver by Buyer or by Seller unless in writing satisWng the 
requirements of the previous sentence is executed by an authorized officer of that Party. In any 
event, such properly-issued written waivers shall be effective only as to the specific event or 
circumstance described in the written waiver form and no such waiver shall be deemed to be a 
continuing waiver or a waiver with respect to hture events or circumstances, even if the facts 
surrounding such future events and circumstances are similar or identical to those involved in the 
properly-issued written waiver. 

28). Governing Law: This Agreement shall be construed in accordance with and governed 
by the laws of the State of New York, including without limitation the Uniform Commercial 
Code, without giving effect to the doctrine of cqnflict of laws. 

3 29). Confidentiality: Each Party hereby acknowledges that this Agreement contains 
confidential information that may place such a Party at a competitive disadvantage if disclosed to 
the public. Therefore, the terns of this Agreement shall be preserved as confidential by the 
Parties, except: 

(a) to the extent necessary for the disclosing Party to comply with any applicable 
laws, rules, regulations, statutes or ordinances or otherwise as necessary to the 
conduct of its business affairs, including necessary disclosures to outside 
professionals such as accountants and auditors, engk@ng and testing 
personnel, and legal counsel; 

(b) by commission of a valid subpoena and/or order of a court of competent 
jurisdiction, provided, however, the disclosing Party shall provide the other Party 
with prompt notice of such request so that it may seek an appropriate protective 
order andlor waive the disclosing Party's compliance with this provision (if in the 
absence of a protective or receipt of a waiver hereunder, the disclosing Party is 
nonetheless, in the opinion of its counsel, compelled to disclose the terms of this 
Agreement to any tribunal or else stand liable for contempt or suffer other 
censure or penalty, the disclosing Party may disclose such information to such 
tribunal without liability hereunder); or 

(c) to a subsidiary, parent or affiliated corporation of Buyer or Seller. 

30). Notices: All communications, notices, certificates and the ,like issued under this 
Agreement which are required to be transmitted shall be considered delivered when sent via 



Certified Mail (Return Receipt Required), a recognized commercial cammon canier (with 
acknowledgment of receipt required), facsimile, electronic transmission, or personal delivery 
directly as follows: 

If to Buyer then to: 
The Union Light Heat and Power Company 
P. 0. Box 960 
Cincinnati, OH 4520 1-0960 
Attention: VP, Commercial Fuels 
F a :  513-419-5690 

If to Seller then to: 

Fax: 
Attn.: 

with a courtesy copy faxed to: 
1753. 

A Party's change in the notice information set forth above, such as due to an address or name 
change, shall be provided to the other Party in writing in accordance with the above notice 
requirements. 

31). Limitation on Warranty: Except as expressly set forth herein, Seller expressly 
disclaims any other representations or warranties, written or oral, express or implied, including 
merchantability, or fitness for any particular purpose. 

32). Dispute Resolution: 

A. Procedure. If a dispute arises between the Parties relating to this Agreement, the 
Parties agree to use the following procedure prior to either Party pursuing other 
available remedies: 

(i) A rnee&ng shall be held promptly between the Parties, attended by 
individuals with decision-making authority regarding the dispute, to attempt 
in good faith to negotiate a resolution of the dispute. 

(ii) If within thirty (30) Days after such meeting, the Parties have not succeeded 
in negotiating a resolution of the dispute, the dispute shall be submitted to 
binding arbitration pursuant to subsection B below. 

R. Arbitration. Any claim, controversy or dispute arising out of or relating to this 
Agreement, or the breach thereof, shall be resolved fully and finally by binding 
arbitration under the Commercial Rules, but not the administration, of the American 
Arbitration Association ("MA"), except to the extent that the Commercial Rules 
conflict with this provision, in which event, this Agreement shall control. This 
arbitration provision shall not limit the right of either Party prior to or during any 



such dispute to seek, use, and employ ancillary, or preliminary or permanent rights 
and/or remedies, judicial or otherwise, for the purposes of maintaining the status quo 
until such time as the arbitration award is rendered or the dispute is otherwise 
resolved. The arbitration shall be conducted in Pittsburgh, Pennsylvania and the laws 
of New York shall govern the construction and interpretation of this Agreement, 
except to provisions related to conflict of laws. Within ten (10) calendar Days of 
service of a demand for arbitration, the parties may agree upon a sole arbitrator, or if 
a sole arbitrator cannot be agreed upon, a panel of three arbitrators.sBall be named. 
One arbitrator shall be selected by Buyer and one shall be selected by Seller. A 
knowledgeable, disinterested and impartial arbitrator shall be selected by the two 
arbitrators so appointed by the Parties. If the arbitrators appointed by the Parties 
cannot agree upon the third arbitrator within ten (10) calendar Days, then either Party 
may apply to the AAA for appointment of the third arbitrator. There shall be no 
discovery during the arbitration other than the exchange of information that is 
provided to the' arbitrator@) by the Parties. The arbitrator@) shall have the authority 
only to award equitable relief and compensatory damages, and shall not have the 
authority to award punitive damages or other non-compensatory damages. The 
decision of the arbitrator(s) shall be rendered within sixty (60) calendar Days after 
the date of the selection of the arbitrator(s) or within such period as the Parties may 
otherwise agree. Each Party shall be responsible for the fees, expenses and costs 
incurred by the arbitrator appointed by such Party, and the fees, expenses and costs of 
the third arbitrator (or single arbitrator) shall be borne equally by the Parties. The 
decision of the arbitrator(s) shall be final and binding and may not be appealed. Any 
Party may apply to any court having jurisdiction to enforce the decision of the 
arbitrator(s) and to obtain a judgment thereon. 

Notwithstanding the foregoing, the Parties may cancel or terminate this Agreement in 
accordance with its terms and conditions without being required to follow the procedures 
set forth in this Section. Both Parties agree that during the pendency of any dispute 
between the Parties, including without limitation any dispute regarding an alleged Event 
of Default or any purported termination or cancellation of the Agreement, Seller will 
continue to tender for delivery and sell Coal and Buyer will continue to accept delivery of 
and pay for Coal without interruption. 

33). Representations and Warranties: On the Effective Date hereof,- Party represents 
and warrants to the other that: 

(a) The execution, delivery and performance of this Agreement has been duly 
authorized by all necessary corporate or other organizational action on its part 
and do not violate or conflict with any law applioable to it, its organizational 
documents or any order or judgment of a court or other agency of government 
applicable to it or its assets; 

(b) Its obligations under this Agreement are legally valid and binding obligations, 
enforceable in accordance with their terms; 

(c) It has, or its affiliates have, or will diligently pursue, any and all necessary 
govemrnental and other third party permits, approvals and licenses required in 
connection with the execution, delivery and performance of this Agreement; 



(d) There are no Bankruptcy Proceedings, as defined herein, pending or being 
contemplated by it or, to its knowledge, threatened against it; 

(e) There are no known suits, proceedings, judgments, rulings or orders by or before 
any court or any governmental authority that materF1ly affect and adversely 
affect its ability to perform its obligations under this Agreement; and 

(f) With respect to this Agreement, it, or one or more of its affiliate< is a producer, 
processor, commercial user or merchant handling Coal, and it is entering into 
such Agreement for purposes related to its business as such. 

34): [Intentionally omitted.] 

35). Other Definitions: 

(a) "Business Day" means any day 'on which the Federal Reserve member banks in 
New York City are open for business. A Business Day shall run fiom 8:00 a.m. 
to 5:00 p.m. Eastern Prevailing Time. 

(b) "Day" means a calendar day. 

(c) LZetter of Credit" means one or more irrevocable, transferable standby letters 
of credit from a major U.S. commercial bank or a foreign bank with a U.S. 
branch office, with such bank having a credit rating of at least "A-" fhm S&P or 
"A3" from Moody's. 

(d) "Market Price", for all purposes of this Agreement, means and shall be 
determined with reference to all appropriate data, including but not limited to 
coal prices agreed to by parties in arm's-length transactions under other coal 
supply agreements similar in nature to this Agreement with respect to quantity 
and duration, applicable to coal shipments to be made during the period@) when 
Coal to be supplied hereunder is not delivered or accepted, as the case may be, 
and may include but shall not be based exclusively on monthly OTC price data or 
other such measures of the market which reflect pricing forasingle trainload or 
barge of coal. 

(e) "Market Sales Price" means the price at which Seller, acting in a commercially 
reasonable manner, resells (if at all) the deficiency (plus additional transportation 
charges, if any, incurred by Seller as a result of delivering Coal to a location 
other than the Delivery Point) or, absent such resale, the Market Price for such 
Quantity of Coal FOR the Delivery Point, as determined by Seller in a 
comrnerciaUy reasonable manner. It is expressly agreed that Seller shall not be 
required to enter into a replacement transaction in order to determine the Market 
Sales Price. 

THE PARTIES, BY THEIR AUTHORIZED AGENTS, HEREBY EXECUTE THIS COAL 
SUPPLY AGREEMENT WEQCH SHALL BE EFFECTIVE ON TJ3E EFFECTIVE DATE AS 
D E F N D  ABOVE 



THE UNION LIGHT, HEAT AND POWER 
COMPANY (BUYER) (SELLER) 



Schedule 1 
Standard to Confirmation: Specifications 

The Coal delivered hereunder shall substantially conform to the following specifications on an 
"as received" basis: 

Specification Typical Monthly Weighted Shipment 
Averape Rejection Limits 

(Barge / Unit Train) 

BTUILB. 13,000 < 12,200 
MOISTURE 8.50% na 
ASH (dry basis) 9.20% >10.80% 
SULFUR DIOXIDE (SOZ) 4.50 Ib./MMBl% > 5.00 Ib./MMBTU 
VOLATILE 34% na 

Size (2" x 0"): 
- Top size (inches) .<2" 
-- Fines (% by wgt) 
Passing %" screen 

3 ASH FUSION TEMPERATURE (OF) (ASTM D 1857) 

REDUCING ATMOSPHERE 

Softening (H=W) 2,200 OF na 

^ -- 
Note: As used herein > means greater than and < means less than. 



~aii ing Address: 

- .  
Attn: 

Tel. - -  

Fax. 
Ref #: 

Coal 

TLrane -el$, L.P. 

Mailing Address: 

166 Qgslity Center Road 

Homer C ' i ,  PA 15748 

Attn: Clark Harrison 

Tel. 724 479 6016 

Fax. 724 479 4181. 

Ref #: - 

Coal Sclt)vlv Apreemeirt 

This Agmment, by and between a Delawarrt limited 
partnership. (hereinafter 'LSeller"), and Tyrone $ynfwils, LJ, a  elaw aware limited partdership 
(heminaAer "Buyer"), atabatab the t m  and conditions for the sale and purchase of Coal 
(hen:- the "Agreement"). Seller and Buyer can be individually referred to as a "Party" or 
coileca'vely as Tart;es." 

. -- 
I). Prrrdaet: Crushed, bituminous cod containing no synthetic fuels, substantially Eree from 
any exmumus material and debris, with no intermediate gizes to be added or removed and 
otherwise meeting the Specifications of this Agreement (her-r "Coal"). 

3). Codtract Price: $ per ton F.O.B. Delivery Point. 

The Contract Price as dotwrmiaod in accmdanm with the provisions above shall be subject to 
adjustment to acco~mt fbr Governmental Impositions as follows: 

The tenn Wovtrnmenfal hqmition'' as usbd in tbis Agnjanent means taxes or fees imposed 
directly or indirectly upon Seller by my govamm~nt or gd~&tal agency or a d d h i d  Mst 
arising born any new or change in any existing gpwnmmtal law or regulation, including its 

3 
175515 I 



interpretation or mfbrcement, directly or i n d ' d y  affecting the mining, production, processing, 3 Orloadingof~i.  

The Contract Price is intended and hereby deemed to include all costs incurred or to be inowned 
by Seller with respect to all applicable taxes, fh+ and other costs related to any d e  or 
un- mine regdatory statutes, administrative n;gulations and  sings, and I d  
ordinances in. effect and as enforced and constnied as of March I, 2005. 

in the event that h m  and a h  March 1, 2005 any change in a federal or .sPsrte statute, 
a d m i i v e  regulation or  ling or local ordinance or amendment removes, increases or 
decreases my Governmental Impasition, Seller shall give Buyer notice thereof, AAer proper 
notice has been given and Buyer has conducted any review, an adjustment (up or down, as 
appropriate) shall be made to the applicable Contract Prim for the full cost or savings associated 
with the enactment or mpeal of such Governmental Impositioa applicable to the Coal to be made 
effktive on the compliance date of the Govemmtd hpositioa 

No Contract Price adjustment shall be made hereunder for changes in cost which result h m  the 
fbllowing: (i) any civil ar crimiil money fine or pen* imposed as the result of a failure by 
Seller to comply with any statute, administrative regulation or Mi& local ordinance, or 
judgment, onder or decree of any court unless Buyer shall have specifically authorized in writing 
the incurring of such fine at why; or ( i i )  any change in the millage rate or valuation of property 
for purposes of assessing any existing ad v h e m  tax or unmined mineral tax. 

Notwithstanding ady of the foregoing, if the total adjustment to the applicable Contract Price for a 
Govmeat  Imposition under these provisions exceeds $4.00 per ton and a Party objects in 
writing to adjusting the Cantract Price by an amount in exkess of $4.00 per ton, then the objecting 
Party sW1 have the right to terminate this Agreement, by written notice, without penalty or 3 obligation to pay damages with respect to either Party upon the expiration of no less than sixty 
(60) Days following snch written notice to the other Party, except that Seller dull  not have my 
such right to terminate this Agreement if the adjwtment ta the applicable Contract Price to 
account for the repeal or duction of a Government Imposition is wmmensut.rate with the 
reduction of Seller's costs as a rctsult of such repeal or reduction 

4). Term: The efhctive date of this Agreement is January 23,2M16 and it shall mmain in 
eRect until the date &a# is the earlier of (i) thirty (30) days a& the date on whL& either Party 
gives written notice to the other Paty of its election to terminate this ~greernenaii) lbxmaber 
3 1,2006, or (iii) the date on which the Synthetic Fuel and Coal Supply Agreement W e e n  The 
Cincinnati Gas & Elechric Company ("CG&En), as assigned to and assumed by The U ~ o n  Light, 
Heat and Power Company ("ULH&PW), and Buyer dated March 11,2004 (the "SynZiret 
Agre~entW) termhates (the "Synhl Termination Date"), Following my tamination pursuant 
to clause (i) and (ii) abovel this Agreement and my relevant pun:hase order shall m a i n  in effect 
with respect to any pun:hase ented intro on or prior to the termination ck& until 4 Party has 
hlfilled all of its obligations with respect to $1 such purchases, or, if*li(!rl the Synfusl 
Temination Dab. AU purchases entered into prior to the SynfUel TertlaiDatim Date shall 
terminate on the Synfuel Tenninaticm Date. No deliveries of Coal sttall be made to Buyer 
following the SynfmI Termination Date. No termiaation of this Agruemmt shall aflFect or excuse 
the ~ ~ c e  of my Party under any provision of this Ageanent that by its terms swvives 
any such teamination, including, without limitation, Buyets obligation to pay for Coal delivered 
on or before the tenninatioa date. a 



5). Quantity: Buyer has the option to purchase up to tons during the Term of the 

4 A m m t  Buyer's election to purchm Coal hereunder shall be exercised pmumt U, one or 
more purchase! &rs issued by Buyer to Seller far the purpose of nominating t6bnage. A 
purchase order issued hemunder shatl state, only quanttty and shall be issued for the sole purpose 
of p v i d i i  notice to Seller of Buyer's election(s) to exercise its option hereunder. Any and dl 
other terms and caditions in the purchase order, including any pprinted standard tcsrms and 
conditions, &all be of no force and effect. As between Buyer and Seller, this Ag~ecnnent shall be 
the sole governing instrument for purposes of stating the terms and wnditiops for any 
transactions hemunder. 

6). Delivery Pohk F.Q.B. barge Alicia Dock, M.P. 8 13 on the Monongahela River. Seller 
may desigaaRa another barge loading facility if approved by Buyer, which approval shaU not be 
unreasonably withbeid, provided that the total delivered costs in cents per million Btu of the Coal 
loading a4 any sbipping point shall be no greater than Coal shipped FOB barge M.P. 81 -3 on the 
MonongaheIa River. In the event Coal is shipped from such other shipping points, any savings 
fmm reduced transportation costs shall be shared equally by Seller artd Buyer. 

In the event that the Parties later agree on a mutual basis that Coal supplied under this Agreement 
may be subjeet to delivery by rail, the Paitiw at such time shall negotiate in good faith to 
mutually agree upon appropriate amendments to this Agreement and to the terms hereof to 
provide for aad permit Coal to be loaded and bransported in such manner, and in which case the 
Delivery Poiat shall be as so agreed and any ref-ces herein to a barge shall, to the extent 
applicable, be deemed to refer to a railcar. 

Buyer shall be responsible for iinanging and providing sufficient clean barges to facilitate the . 

loading of Coal at the Delivery Point as scheduled under Section 9 hereof. Seller shall ady load 
Coal into b q o s  that BR masonably clean and frsc of debris andlor any other matmials that might 
inhibit unloadiig or cause contamination of the Coal. Seller is entitled to reject any barges for 
loading that are not fb of contaminants, impurities or materials of any k i d  (including left-over 
coal), in which case Buyer shall be required to promptly provide clean replacement barges. If 
wd c m o t  be !oaded because Buyer has not provided elm replacement barges within fowteen 
(14) Days, Seller shall not be required to make up such deliveries except by mutual consent of the 
Parties on a mutually agreeable schedule. 

7). SpeCitions: Coal quality specifications shall be as per athwhed Sohctdule 1. 

Buyer may reject any SLtipment falling outside of the Specifiions' Shipment Rejection Limits, 
or Shipmerits that are! substantially contamhated with foreign materials, with written notification 
to Seller. Buyer shall have twenty-four (24) hours &om the time Buyer could have regsbaably 
determined that a Shipment flits to conform to the Specifications to notify Seller of its intent to 
reject, A Shipment ("Shipment?) is defined as one barge containing approximatsly 1,550 tons of 
Coal. Upon Buyer's rejection, title and all risk of loss of such Coal shaU immediately rwwt back 
to Seller. Seller shall be ~espnsible for promptly transporting the rejected Caal to an alternative 
destination determined by Sidles: and, if applicable, promptly unloading such' coal and shall 
reimburse Buyer for all reasonable costs and expenses associated with the transpmtation, storage, 
handling and removal of the rejected Shipment Seller shall make bast e h  to replace the 
rejected Coal witbin sixty (60) Days. If Buyar accepts a Shipment of rajcctable Coal, penalties 
will be assessed to the Shipment to companscitrt Buyer for the deficiencies. The penalties 
applicable to rqjectable Coal will be bmdled in the same manner as set fbrth with respect to 
Quality Adjustment calculations. 



Swuension of Shiaments: If Seller's Coal fails to cMlform to the Specificatiom for two (2) 
consecutive months on a monthly weighted average basis, Seller and Byer shdh at Buyer's sole 
discretion, meet to attempt in good faith to invastigab tbe sourn of the problem and a g m  upon a 
resolution. Ifa resotution canuot be so identified and agrrted upnn within a reasonable amount of 
t h e  not to exceed thirty (30) calmdat Days, then Buyer reserves the right to d i s d n u e  
d v h g  Shipments of Coal until Seller provides commercially reasonable evidence that the 
Shipments of Coal will consistently meet the Specifications. If the suspension of Shipments 
conhues for lmger thaa sixty (60) Days, such swpeasion of Shipments shall constitute an Event 
of Default in accordance with Section 19. 

8). Source: Mine: 
Mine Opemhg Co.: 
Mine State: 
Mine County: 
BOM D i e t  

Seller is prohibited h m  substituting any other coals for the Coal covaed by this Agreemeot. 
rnrlaEs qpd to in writing by Buyer, wtrich a p a l  shall not be unrtww~fbly withheld. 
AItbough Seller in no circumstance is obligated to do so, Seller may request pgmission in writing 
to substituta a diitrent coal for the Coals covered by this Agreement. Seller's written quest 
shall set forth in detail. (a) the reasons for the proposed substitution, (b) the time duration, 
shipments, or quantity covered by the proposed substktion, and (c) the quality parametes of the 
proposed substitute Cod, Buyer's firihuc? to give wriften ~ppmval to Seller's request witbin thirty 
(30) calendar Days of the receipt of the q u e s t  h m  Seller shall constitute a denial. Approval of 
any 6ubstituta coal may be subject to appropriate adjustments of the Contract Price andlor other 
t m s  and conditions which axe acceptable to Buyer. 

9). Scheduting: Buyer will advise Seller on or before the IS* day of each calendar manth 
precsding scheduled shipments of the number of bsrges it desires to load during the succeeding 
calend~r month to fulfill the Quantity and Buyer's desired loading dates and delivery schedule 
("Delivery Schedule"). The Parties will work togetha in good faith to agm on a reasonable and 
mutually acceptable Delivery Schedule. All deliveries will occur in approximate mounts of 
20,833 tons per month. It is  understood dLat the purchase of  Cod hereunder is intended fw the 
upemion of ULH&P's East Bend eleotrioity generating station (herein&. refetred to as the 
'%tatim='). 

10). Sampling and Anatysf: Seller shall sample, via a mechical ~ampler, aad anatyze 
Coal at its expense. Sampling ahall be carried out following the American Swiety of Testing and 
Materials (ASTM) standard, as set farth in ASTM standard D2234 (Type I, condition A or B, 
~ptmatio spacing). AnaIysis is to be done in accordance with applicable ASTM standards. 
Such analysis shall be final and binding and shall govern for payment 

Seller shall m&availablc mplc splhs ;nd a report of each &lels qualily for Buyer upon 
request. Buyer, at its expense, may make amngements to pick up samples. Seller shall retain, 
for a period of sixty (60) bays fkm the Ioadiig date, sample splits taken in a c c o r ~  with the 
provisions of this Agreement far use by Seller and the independent labomtory spocified below. 

in the evem of a disagrsement over Coal enalysis aad upon Buyer and Seller selecting a mutdly 
a g d  upon independent laboratory, SeIler shall provide samph splits ta the independent 
labompry h r  analysis. The cost ,of the indepenht arqdysis shall be equally shared between 



Buyar and Seller, however, the cost of the indqmuknt andysis shall be paid by Buyer if the 
results of such analpiis and Seller's analysis are within applicable ASTM standards For 
repeatability and repdwl i l i ty ,  or in tha absence of ASTM standards, mutually a p w b l e  eoal 
industry stan&&. If Seller's results ace not so codimed, then the independent laboratory's 
& shall be accepted as the quality and characteristics of the Coal. 

11). QualiQ Adjustments: The Contract Price of Coal delivered under tbis Agreement shall 
be adjusted in accordme with the following: 

(a):BTU Price Ad instmeat ($/ton>: 

$ h n  = [(Monthly Weighted Average Actual BNm, - 13,000 BTULB) I 13,000 
BTUniS] x Contmt Price. 

Calculate the monthly weighted average Bbu, "as received"? utilizins individual Shipment 
tonnage to two (2) decimal places and the corresponding Shipment Btu, "as received", to 
the nearest whole Btu. The resulting monthly w i g W  average BBtu, "as received*, will 
be muaded to the a-st whole Btu. 

Jb') Aah P e n w  Adimtment ($,ton): 
If the Monthly Weighted Average ActuaI Ash % exccteds 9.20 % (DRY BASIS), the Ash 

- 

~enatty ~4juSmrenCs~1 tw equal to: 

$/ton = (Monthiy Weighted Average Actual Ash % - 9.20 %) x $0.50 

Calculate the monthly weighted average ash, dry basis, rrtilizjng individual Shipment 
tonnage to two (2) decimal places andthe comsponding actual Shipment ash, dry 
basis, to two (2) decimal places. The resulting monthly weighted average ash, dry 
basis, will be rounded to the n m s t  two (2) decimal places. 

id. Sulfur Adiakmnent C%ltank 

(i) Premium or Penalty for Coal designatid for delivery to a unit owned or @ by 
Buyer, or one of Buyer's or Buyer's affiliates thst do not have aq apexational flue-gas 
desulfurization facility ("NonScrubber Coat") shall be cal~~Ia4ed as follows: 
SCL, Adiustment for Non-Scrubber Caa): If bBe monthly weighted average actual Ibs 
Swmmbtu varies 6om the Typical Monthly Weighted Average Specification for Sulfur 
Diaxide (SOz) lblnmbtu for NonScmbber Coal shipped in any calendar month, the 
following SCh Premium/ Penalty Adjustment shall be applied: 

W n  S G  Adjustment shall equal = ((Typical Montbly Weighted Average Specification 
for S u b  Dioxide (SQ) ib lmmbtu - monthly weighted average actual ibs. S02/mmbtu) 
X (monthly weighted average achral Btu/ Lb,) x B) I 1,MK),000. 

WHERE E is defined for any given delivery month as the 3 &y average S@ Price of 
alIowanccrs acpnmd in d o l h  per ton of S a  in the table atitled "AIR Daily Emission 
Allomoec lndicd published h Energy Argus Aiu 0% a its nuasn publication, for 
such calendar month of delivery as published on the 3 .4"' and Business Days of the 
subsequent month (e-g., spt price far aiiowanc~~ for January 2005 wodd be calculated 
wing an average of the indices published in Energy Argw Air Daily an February 3,4 and 



7). In the event the marken: pricing published by Energy Argus Air Daily ceases to exist, 
an acceptable alternative source of market pricing shall be mufdIy agreed upon. 

(ii) ~ Penalty for Coai designated far delivery to a unit owned or o p m t d  by Buyer or one 
ofBqyerys affiliates that has an operational flue-gas & s d M m  facility ("Scrubber 
Coal") shall be calculated as follows: 

SO, Penaltv Adiustment for Scrubber Coal @It@: 
If the monthly weighted average actual Ibs SQ&.mbtu exceeds the Typical Montbly 
Weighted Average Specification for Sulfur Dioxide (24%) Ib Immbtu for Coal loaded by 
Seller in any calendar month, the Adjustment for all Scrubber Coal shipped in any 
calendar month is equal to: 

$/ton = (Typical M o d y  Weighted Average Specification for SuIfiu Dioxide &&) Ib 
/mmbtu - monthly weighted average achral Ibs. SW-tbu) x monthly weighted aventge 
w d  Btunb) x ((E x -10) + $85) 1 1,000,000. 

'WHEN3 E is &fined for any given delivery month as the 3 day average Price of 
allowances expressed in dollars per ton of SQI. in tbe table entitled "Daily Market 
Assessments, SO2 Allowances, Price for current vintage yea?' published in Erlergy Argus 
Air Daily, or its successor publicstion, for such calendar month of delivery as published 
on the 3d, 4' and 5th Business Days of the subsequent month (e.g., spot S& priw (E) for 
allowances for January 2005 coal shipments would be calculated by using an a v a e  of 
the"indices published in Energy Argus Air Daily on February 3,4, and 7). 

(iii) For Coal that is m l d  to a third pzuly under W o n  9. Scheduling, Buyer shall have 
the sole right to datermine whether such Cbal is Scrubber Coal or Non-Scrubber Coal 
and accordingly which sulfur adjustment calculdon, either (i) or (u), shall be applied to 
the resale, and Buyer shall reflect the appropriate s u k  adjustment calculation in the 
fmal invoices issued in each mcmth in accordance witfi Section 15. 

For both tfie Scrubbar and Non-vbber djushnents, calculate the rnonthly_~~!eighted average 
s u b ,  as fcceived, utilizing individual Shipmeat tonnage to two (2) decimal p h e s  and the 
companding Shiient sulfw, "as received", to the neatest two (2) decial places. The 
resulting monthly weighted average sulfh, as received, will be rounded to the tiP;arest two (2) 
decimal places. Calculate the monthly weighted average SQh4Ivll3tu by muMplying the 
monthly weighted average sulfw, "as raceived" (which has been rounded to the nearest two (2) 
decimal places), times 20,000 divided by the monthly weighted average Btu, as received (which 
has been rounded to the nearest whole Btu). The S c & h M R u  will be rounded to the nearest two 
(2) M i a 1  places. 

12). Weight Determinations The weight of each barge Shipmat shall be detePmined by 
d d l  survey at barge load'i as perfonnod by an in&- dnirft surveyor appointed by the 
Seller with ihe costs for Seller's account. IF a certified belt scale system is i d e d  at the M i ,  
or is available at any other approved barge loading W t y ,  the weights from that system will be 
used. Lt the event weights am not datermined at ttce point of loading Buyer shall cause a barge 
draft survey to be completwl prior to unloading of the Barges, and dl casts associated therewith 



shall be for the account of Seller. Such weights shall be final and binding and shall govern for 
payment- 

All references to %ny' or Utons" in this Agreement or any invoice issued pursuant to this 
Agreement shaa mean a ton of 2,000 pounds, Avoinbpdis. 

13). h d i a g  Terms: Seller agrees to I d  to the barge canier's designated min'ium 
tonnage specifications. If Seller fails to load the barges to meet the specifications, the difference 
between the specified minimum Mnnage and the a d d  tonnage times the barge rate ($/ton) to 
Buyer's destinatian will be billed to Seller. Seller agrees to ensure that Caai is available and that 
the loading dock has the capacity to load barges within seventy-two (72) horn of placement 
Failure to load mes within seventy-two (72) hours may result in demmge charges to the 
Seller. 

Eeaed Terma a ~ d  Conditions 

14). Fora Majron: If either Party kj md& unable, wholly m in part, by mason of Foae 
Majeum to carry out i ts obligatiom under this A-ent, and if that Patty gives to the other 
Party writtwn notice within ten (10) calendar Days of the Force Majwe, the obfigations of  the 
Party giving the notice, dher than any obligation to make money payments, so i%r as they are 
h t e d  by the Force Majewe, shall be excused during, but no longer than, tho wntinuance of thr? 
Force Majeum; pmvided that the affecttxl Party shall diligently tske all commercially m&le 
actions to remove as quickly as possible the Force Uajeure or its effects, or as much thereof as 
possible. 

For purposes of this Article, the term "Force Majeure" shalbmean any event or condition (i) tiat 
is beyond the #le control of the party afkted, which in the case of Buyer is deemed to be 
ULWP for all purposes of and under tbk Section 14, and Qi) tdaf such Patty is unable to prevent 
or provide against by the exercise of teasonable diiigertce. To the extent they satis6 the abovo 
definition, examples &such events or conditions include, but are not limited to: acts of GMt Qr of 
the public enemy, insurrection or riots; strikes or other differences with wotkmen; fire; stom; 
flM explosion; nuclear di-* shortage of utility, facility, material or k, embargo; 
bmkdown of equipment; order of civil or military authority; compliance with or other action 
taken to cany out the intent or purpose of any law or regdahn; shortage of bargas or other 
intemption in tmqoriation resulting from identifiable events and conditiwsafsuch nature and 
not due to g e n d  system-wide wngestiofi; adversa &logical conditions; and any other cause, 
whether of the kind specifically enumerated above q otherwise, which is not teasonably within 
the control of the PEuty invoking the Force Majem provisions hereaf. 

The Party affected by the Force Majeure shall remedy the Force Majeutu with all reasonable 
d i  and will keep the otbw Party advised as to the continuance of the Force Majewe event; 
provided, however, that this provision &dl not require Seller to deliver, or Buyer to receive, the 
Coal .at points other than the. Delivery Point for the authotizad Source including allowable 
substitutions under the Agreement. The requirement that my Force Majeure shall be remedied 
diligently with the use of all wmmerciJy rsasollable actions sball not require the settlement of 
strikes, Iockouk, or other labor di&culty by the Par& involved, contrary to its wishes. The 
handling of all mch diEticulties shall be entirety within the discdion of the Party concerned. 
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A change in market conditions includiag the ability of Seller to sell Caal at a higher price, or 
Buyer or Buyer's cus&)mer to buy Coal at a lower price, whether or n0t f o d l e  shall not be 
considered Force Majeure. 

During any period of Force Majeure, to the extent the Sekr is unable to deliver Caal to the 
Buyer, the Buyer may purchase qlacewent coal from others, and to the extkrt the Buyer is 
~cnabie to putchase Coal .from the Selh,  the Seller may deliver and sell to others the Coal that 
was 0them-b intauled for the Buyer. 

A complete or partial Force Majeure event that persists for a duration lgreater than twenty (20) 
Days shall only be made up upon mutual consent of the Parties. Any daficiiencies in deliveries 
due to Force Majeure events of a duration of twenty (20) Days or less shall, at the sale discretion 
of the Party not claiming Force Majeure, be made up within the next s'urty (60) Da);s. 

If an event of complete or partial Force Majewe persists for a continuous period of six (6) 
moatbs, then the Party not claiming Force Majewe shall have the option, upon three (3) Days' 
prior written notice, to terminate the Agreement md the associated obligations of the Parties 
thaemder (other than payment obligations for prior perlkrmance the~undm). 

If Seller claims Force Mejew and is unable to meet dl of its sales obligations under this 
merit and any other of its coal sales agreements involving coal of a similar type and quality 
as the Coal, or if Buyer claims Force Majem and is unable to meet all of its purchase obligations 
under this Agreement and any other of its at its affiliates' coal purchase agreements involving 
coal of a similar type and quality as the Coal, then any reductions in Seller's deliveries or Buyer's 
or its affiliates' p u r c h  (as applicable) &dl be allocated in a fair and reasonable manner 
among the affected tmsaction(s) and such other coal supply or purchase agreements involving 
coal of the same type and quality as the Coal, to the extent contractually permitted by such 
Agreemrmts. 

The Parties' xkpective obligations under this A j e n t  are subject to ULHBtP's ability to 
operate the Stadon receiving the Coal supplied hereunder and Seller's ability to q m t e  the 

mining complex producing the Coal supplied hereunder under existing permits, to 
maintain such permits and to obtain new permits as required, and to the condition that 
governmental, regulatory, atld court actions will neither hinder nor preclude the nzspective ability 
of each Party to operate tibe pertinent facilities as planned, such that the su-tial inabnity of 
either Party to do so shall excuse performance of its oblig&ns under thii Agreement to the 
extent such pe&onnance is preveuted themby, pmided howmr that such inability to so operate 
its ikilities for solely economic ~ ~ ~ 0 1 1 s  shalI not so excuse a Party's performance of its 
obligations under this Agteernent 

15). Payment: The Buyer will self-invoice bi-monthly. Shipments l d  at the htivery 
Point during dte first dimugh the fifbmh of each month are payable ten (10) Days aAet the end 
of the month at the Contract Price. Shipments loaded during the sixteenth through the ad of 
each month are payable, with quality adjustments tbr all Shipments loaded during the month, 
twen$y-6ve (25) Days after the end of each month. Buyer shal l  sqwately self-invoice for Cod 
designated as Scrubber Coal, to which the S& Penalty Adjustment for Scrubber Coai shall apply, 
and Coal designated as NonScrubber Coal, to which.the SQ,  Ezremiumffmal~ Adjustment for 
Non-Scrubber Coal shall apply, and on the final invoices for each month shall identify the tons to 
which the applicable adjustmeat applies. Each invoice sha(f include the necessary i n f o d o n  fix 
Seller to match Shipeats for sach invoice and otherwise to verify the amount baing invoiced. 



The invoices g e n d  pursuant to the preceding provisions of this Section 15 are hereinafter 
referred as the '7nvoiceices'. Pursuant to the provisions below, Sellet shall be paid for the Iovaices is/ by olectrouic transfer in immediately available United States knds to the address below: 

nuver B i l l i i  C o n w  
1000 E, Main Street 
Plainfield, IN 461 68 
Atbr: Anita Webb 
W: (3 17)838-1023 

%ller Billinv Contact 
A m  4 

Email 

%llex's Pa-meat Address: 
Rank Nme: 

Acoount Number: _ 
ABA number. t 
Accowt N&le: - - 

Ref ( 

Buyer hereby represents and wanants to Seller that, pursuant to the Synfuel Agreement, UILH&P 
is obligated to make all payments to Buyer under such agreement to Buyer's depository account 
at" (the "Bank"), Account No. (the "Accomt"). 
Buyer hereby &venmts tbat it will not modify such provisions of the SydkI Agreement without 
Seller's prior written consent. Buyer hereby grants to Seller a security interest in and to the 

Suppliers (as defined below), has entered into a Control Agreement in the form attached hereto as 
Exhibit A pursuant to which Seller's swurity interest id and to the Account is perfected. ULH&P 
shall, on ar prior to the Effective Date of this Agmememt, take assipent and assume all 
obligations of CG&E under the Control A p m e n t .  Seller hereby appoints ULWP as its Agent 
far purposes of controlling the Account. ULH&P has.ac~8pted such appointment and P% it shall make payments from the Account to Seller pursuant to the Invoiws on the 10 and 25 
Day of each calm& month, or if the ]Bank shall be closed on such date,.rhnnext day drat the 
aank is open. On each payment date, the security interest of Seller shall be pan' p s u  with the 
murity intenski of all other suppliers of coal to Buyer (the "Other SuppEeisY'), and if the funds 
in the Account are not suFficient to pay the amounts payable to Seller and each of the Other 
Suppliers in full, then Agent shall make payment pro rata to each of S e k  and the Other 
Suppliers. 

If  the Parties are required to pay any amount on tfie same day or in the same month, then such 
amounts with respect to each Party rnay be aggregated and the Parties may discharge their 
otiligations to pay through netting, in which carte the P a . ,  if any, owbg the- greater aggregate 
amount may pay to the other Party the dieraw between the amounts owed. 

If Buyer does not make payment for Coal shipped in accadance with the terns set fad above, 
Seller has the right to invoice Buyer interest, equal to the prime lending rate as pubIiihed in The 
Wall Street Journal on the fur;t Monday after such funds became overdue plus two percent (2%) 
(the -tentat Rate"), on the oubtamhg balance, which &dl be payable within ten (10) 
calendar Days of d p t  of the invoice by Buyer. 



#Id 16). Billing Dispute: If Seller, in good faith, disputes rut mvoim, Seller shall no la& than the 
time of payment of the invoice notify Buyer of the basis for the dispute. However, Buyer is 
obligated b pay any undisputed mount when due. If any amount withheld under dkpute by 
Buyer is ultimately detcxmhed to be due to Seller, it shall be paid within one (1) Business Day 
atter such determination, along with interest accrued at the Irltimst Rate from the original due 
date until the date paid, Inadvertent overpayments shall either be returned by Seller, or deducted 
by Buyer from subsequent invoice or invoices, as the case may be. 

17). Remedies for Fail~m to Deliver or Receive: The remedies set forth in dris Section 17 
shall be thr: nondefaulting Party's non-exclwive monetary remedies for the defaulting Party's 
failure to deliver or receive Coal, as applicable, prior to the non-defhulting Party's termination of 
the Agraement due m an Event of Default pursuant to Section 19: 

(a) As an alternative ta the damages proirision below, if the Parties mutually agree in writing, the 
nonaefarlthg Party may schedule deliverits or receipts, as die oase may be, pursuant to such 
terms as tbe Parties agree in order ta disdmge some or all of the obligations to pay damages. In 
the abmce of such agreement, the damages provision of this Section 17 shall apply. 

(b) Unless excused by Force Majewe or Buyer's failure to perform, and in the event that Seller 
delivers 8q% or more of the Quantity of Coal to be delived in any caleudar month &ring the 
Tenn of this Ageanent pursuant M the Delivery Schedule, for batge deliveriesa then Seller shall 
have thirty (30) Days to makeup the shortEall of tons of Cod Seller failed to deliver in given 
month ("Make-Up Tons") without penalty to Seller. Any shipments in any month shall be 
deemed to be'Make-up Tons until all deficiencies h m  any previous months, if applicable, are 
satisfied. Unless excused by Force Majeute, or Buyer's failure to perform, if Seller delivers less 

Y than (i) 8Wo of the Quantity of Coal to be delivered hereunder pursuant to the Delivery Schedule 
plus (ii) the cumulative Make Up Tons then, Buyer and Seller shall enter into "good faith" 
olegotiations to detcnmine a mutually agreeable mske-up schedule. If aAer fifteen (IS) Days, a 
mutually agreeable make up schedule has failed to be a p a d  upon, then Seller shall pay to tfie 
Buyer for each ton of the entire deficiency an amount equal to the positive difference, if any, 
incurred by Buyer as a result of taking delivery of substitute d ax a location other than the 
Delivery Point between the replacment price paid less the tben current Contract Price or, absent 
such a p u t c h  the Market Price far such Quantity of Coal FOB- the Delivery Po& as 
&@mined by Buyer in a commercially reasanable manna and consistent -pJlttrthe definition of 
"Market Pricen as set forth below, less the then currrrnt Contm~ Price. It is expressly a@ that 
Buyer shall not be required to enter into a replacement t r a n d o n  in order to determine dK 
Market Price. For the purposes of this paragraph, any Quantity of Coal del ived in any calendar 
month that has been rejected by Buyer in accordance with Section 10 hereof shall not be 
considered to have been shipped. 

(c) Unless excused by Force Majeure or SelWs failure to perfom, if Buyer &Is to 
accept at least 8PO/o of the Quantity of Cod to be received in any e n d a r  month duriug the Tpirrn 
of fhis Agmement pursuant to the &livery Schedule far barge dciiveriewr, &en Buyer Shall have 
thirty (30) Days to make up the shortMl of tons of Coal Buyer failed to accept delivery in a given 
month ('(Makeup Tonsy') without penalty to Buyer. Any shipments in any month shall be 
deemed to be Make-Up Tons until all defiiencies h any previous mods ,  if applicable, are 
satisfied. If Buyer aw@s less dhan (i) 80% of the Qmnlir;Y of Coal to be received hereunder 
pursuant to the Delivery W e d d e  plus (ii) the cumulabive Mabeup Tons then, Seller and Buyer 

I 

shall enter into "good faith" negotiations to debamme a mutual& a p a b i e  make-up schedule. If 
after fifteen (1 5) Days, a mutuaIly agreeable make up schedule has lEeiled to be & upan tben, 

3 



Buyer shall pay to the Seller for each ton of the entire deficiency an amount equal to the positive 
diffemce, if any, obtained by subtn\cting the Market Sales Price from the then current Contract 
Price for the deficiency. For the purposes of this paragraph, any quantity of Coal delivered in 
any cal& month that has been rejected by Buyer in accodame with Section 10 hereof shall 
not be considered to have been shipped. 

(d) Both Mes shall be subject to a commercially ramoable good fidh obligation to mitigab 
my damages hexeundar. Further, the non-defaulting party sball provide timely natice of any 
deficiency and the calculated damages to the deWting paw. 

(e) Payment of amounts, if any, determined under paragraph (b) or (c) of this Section 17 shail be 
made within fiftear. (15) calendar Days of receipt of notice "by the debiting party. All such 
determinations shall be made in a cornmemially reasonable manner. 

(E) If a Party obligated to make a payment under this Section 17 timely makes such payment ta 
the other Party, no failure to perform as descrii , in this Section 17 shall constitute an Event of 
Default pursuant to Section 19. 

(g) Any good faith dispute between the Parties arising under Section 17 shalI be subject to 
resolution under Section 32. 

(8). Performance Assaraace: At any tine during the tenn ofthis Agreement, either Party 
(“Patty X or the ""Exposed Party") may require the other Party ("Party Y" or the 'Won-Exposed 
Party") to provide i d d o n  reasonably required to d Party Y's ability to meet its 
material obligations pursuant to this Agreement, including as applicable and without lirnrt,iMion 
the obligation to receive, transport and pay for coal, the obligation to produce and tender coal for 

3 delivay md the obligation to pay damages in the eveat Party Y fails to perform its obligations 
hereunder. If Party X has reasonable grounds to believe that Party Y's ability to perform has 
become unsatisfactory, Party X may provide ParlEy Y with written notice requesting Performance 
Assurance; fiom Party Y in a commercially misonable rnanneq provided howevler, that a request 
for Performance Assurance shall not be made solely on the basis of coal market conditions or any 
ohange hereto relative to the Contract Price or any putpotted difkrence between the Contract 
Price and the Market Price for Coal. Upon receipt of such notice, Party Y shall have five (5) 
Business Days to provide such Peflomance Assuraace to Party X Failure by Party Y to provide 
such Performance Assurance within such time shall be deemed an Event of Defatlh hereunder. 

For pwposes of this Section 18, " P e r f o ~ c e  Assurance'' means collated in the fonn of cash, 
Letter($) of Cmdit, othrx wmme~cially reasonable forms of security or performance assurance 
satisfstory to the Party requesting s w h  Pdbmanw Assurance, or verifiable evidence of a 
P&'S ability to pduce and tender Coal for delive~y (in the case of Seller) or to accept delivery 
of and pay for Cod (in tfie case of Buyer) in tuxordance with the terms of this Coal Supply 
Agmement where such verifiable evidence is reasonably satisfactory to the Party requesting such 
Pelf- Assurance. 

Performance Assuranoe pmvided in the form of a Letter of Credit shall be subject to the 
following pr6visions: 

(i) Unless otherwise agreed to in writing by ths ptWies, each Letter of Credit shall be 
main- far the benefit of the Exposed Party. The ~o&~xposed Party shall (A) 
renew or cause the renewal of each o u t s t d i i  Letter of Credit an a timely basis as 
provided in the relevant Latter o f  Cdit ,  (B) if &e bank drat issued an outstandi~g 



Letter of Credit has indicat4 its intent not to renew such Letter of Credit, provide 
either a substitute Letter of Credit or other Performance A s s m a ,  in each case at 
lesst twenty (20) Business Days prior to the expiration of the outstmding Letter of 
Credit, and (C) if a bank issuing a Letter of Credit shall fail to honor tbe Exposed 
Party's properly documented reqwst to draw on an outstanding Letter of Credit, 
provide for the benefit of the Exposed Party &her a substitute Letter of CRdit that is 
issued by a bank acceptable to the Exposed Patty or other Performance Assucance, in 
each case within five (5) Business Days a .  such refusal. 

(ii) As we method of providing Performanm Assurance, the Non-&pod Party may 
increase the amount of an outstanding W r  of Credit or establish one or more 
addition81 Letters of C d i  

(iii) Upon the occurrence of a Letter of Credit Mulf as defined below, the Non- 
Exposed  par^ agrees to provide to the Exposed Patty either a substitute LettPa of 
Credit ar other Pedormanee Assurance> in each case on or before the fifth (53 
Business Day after the occurrence thereof. 

(iv) U F n  or at any time after the occutxnce and continuation of an Event of M u l t  
with respect ta the Non-Exposed Party, then the Exposed IbQ' may draw on any 
outsranding Letter of Credit to the extent needed upon submission to the bank issuing 
such Letter of Credit of one or more certificates specifyig that such Event of Default 
has occurred and is contiuuing. Cash proceeds received from drawing upod the Letrer 
of Credit shall be deemed Performance Assurance as ~ u r i t y  for the Nan-Exposed 
Party's obligations ta the Exposed Party, NotwitManding the Exposed Party's receipt 
of cash proceeds of a drawing uader the Lc#e;r of Credit, the Non-Bxposed Party shall 
remain liable 0) for any failure to transfer sufficient Performance Assurance or (z) for 
any amounts owing to the Exposed Party and m i n m g  unpaid after tfie application of 
theamountssoQawnbytheExposedParty. 

(v) In all cases, the costs and expenses (including but not limited to the reasonable 
costs, apenses, a d  attorneys' fees of the Exposed Party) of establishing, renewing, 
substitutjng, canceling, and increasing the amount of a Letter of Credit shall be borne 
by the NOWEX@ Party. 

. -- 
(vi) "Lett~ of Credit Defaultn mans with respect to a Mur of Credit, the occurrence 
of any of the following events: (a) the issuer of such Letter of Credit shall fail to 
maintaii a Credit Wing of at least (i) nA-" by S&P or "A3" by Moody's, if such issuer 
is rated by both S&P and Moody's, (iii "A-" by SBtP, if such issuer is mted only by 
S&P, or (ui) "A3" by Moody's, if such issum is rated only by Moody's; (b) the issuer 
of tbe Letter of Credit shall fail to comply with or @onn its obligations under such 
Letter of Credit; (c) the issuer of such Letter of C d t  shall disaffm, disclaim, 
repudiate or reject, in whole or in pad, or challenge the validity of, such Letter of - 
Credit; (d) such Letter of Credit shall expire or terminate, or shall feril ot case to be m 
all force and effect at any time during the bnn of the. A$.eement, in any such case 
without rep1ace:munt; or (e) the issuer of such Le#et of Wit shall become Banknrpt; 
provided, however, that no Letter of Credit Default shall occur or be continuing in any 
event with respect to a Lb#et of Credit affer the time such LAtm of Cwdi is requited to 
be canceled or retuned to a Party in accordance with the tams of this Agreement. 



19). Event of Delautt: An went of dehlt and breach of the Agreement with respect to 
either ("Event of Defaun") shall include any of he following: 

(a) the failwe of either Party to make when due any payment required hereuudlr if such failure is 
not remedied w i .  five (5) Business Days notice of such Eailure is given to 'the dehlting 
Party by the nondefaulting P w ,  

(b) subject to the other provisions of this Agreement, the failure of either Part)' to cmpv with 
any dlt all of its other respective obligations in good Erith as herein set forth, including without 
limitation Sellex's failure to tender coal for &livery as scheduled and Buyer's fdlm to m p t  
coal at the Delivery Point as scheduled, and such noncomptimce is not curd within ten (10) 
Bushess Days after notice thereof to the deFaulting Party; 

(c) Eailure to provide Performance Asswance in accordance with Section 18; 

(d) either Party or either Party's guarantor (i) f i l i i  a petition in bmk~ptey, (ii) having such a 
petition filed against it, (iii) becoming otherwise! insolvent or unable to pay its debts as dKy 
become due: 

(e) the Ikii1~: of a Party's guarantor, if any, to perfom any ir;avmant set fo& in its gmmy, or 
such guaranty shall expire or be t e n n W  or shall cease to guarantee the obligations of such 
party as set forth in the guarantee, or such guarantor shall became subject t6 any of the events 
specified in (d), (i), (ii) or (iii) above. 

An Event of Defautt shall be cdnsidered to substantially impair the value of this Ageanent and 
s W  be treated as a breach of the whole within the m&g of Uniform Commercial Code 
Section 2-612. 

20). Buyer*s Damage Cor Breach: The measure of damages for breach or an Event of 
Default by the Seller i s  (a) the positive Mmq if any, resutthg fiom subtracting the Contract 
Price from the Market Price at the time the Buyer learned of &e breach, times (b) the undelivered 
Quantity, less (c) expenses saved in consequence of tbe Seller's bred .  

2 Seller's Damage for Breach The #re9sure of damages for braach or an Event of 
Default by dre Buyer is (a) the positive diffarance, if apy, rasulting &om slibBWtiig the Mubt 
Sales Price fiom the Contract Price at the time the Seller learned of the trrctach, times @) the 
undelivered Quantity, less (c) expenses saved in cons%qu&ce of the Buyer's breach. 

22). Righta and Remedies; Limitation of Lhbitity: The rights and remedies granW under 
this Agreement shall not be exclusive but shall be in addition to all other rights and remedies 
available at law or in equity. PROVIDED, HOWEVER, THAT NEITHER SELLER NOR 
BUYER SHALL BE ILLABLE TO TKE OTHER FOR CONSEQUENTIAL, WCIDmTAL, 
PUNITIVE, EXEMPLARY OR lNDlRECT DAMAGES OR BUSINESS INTERRUPIION 
D ~ ~ A G E S ,  WHETHER BY STATLITE, IN ~ R T  OR IN CONTRACT; UNDER ANY 
INDEMNITY PROVISlON OR OTHERWISE. 

23). humranee: Sella M maintain, or caose: to be procured and marntslned . . 
*-tory 

Longsbare and Harbor Workers' Campensation Act Insurance or Statutory State WorZLars' 
Cornpendm Ynsurana or Jones Act (Maritime Employers L i a b i ) ,  whichever is applicabta, 
~0~6t'ing Seller's responsibilities with respect to all workers at the docks and Wts at the 

3 
Oelivny Poi* and Comprehensive Msrine Liability instmum (in any coxnb'iatbn of pairnary 



and excess coverage), hcludii but not f u n i  to Protection and lndemaity Liability, Full 
Coilision Liability, Marine Opmitors Liiity, Marine Conbactual LiabiS~, Whdinger 
Liability, Hull and Cargo Legal Liability and Cost of Removal of Wreck and &go (inchdig 
voluntary or statuhq)3 where applicable. Buyer understands and agrees that Seller has, or may 
create andlor maintain, a high deductible commercial General liability and other liability 
insurance programs in a fonn and amount usual, customary and commercially teasanabk for 
companies of similar size and complexity, Buyer mer understands and agrees that Seller is an 
approved self-insurer for workets compensation but that Seller purchases excess worken' 
compensa& insurance. Seller at dl times shall take such d o n  as necessary b be in and 
remain in compliance with the statutes of my sfate regulating w1JreI"s compensation self- 
insmince. 

Buyw shall comply with aM workers' compensation laws coverhg Buyer's respansibilities with 
respect to dl of its employees, and maiatain Marine Liability insurance (in any combition of 
primary and excess coverage), including but not limited to Hull and Machinery, Protection $ 
Indemnity (8s respec& to ]Bw owned vessels), Marhe Contractual Liability, Wharfinger 
Liability, removal of wreck, both voluwary and statutMy and Cargo. 

24). Title/ Risk of h: Seller warrants jgod title to dl Coat delivered hereunder, fiee and 
clear of all olaims and enwmblartce. Title and risk of loss shall pass to the Buyer as the Coal is 
loaded into each barge at the Delivery Point. 

25). Assignment: Neither party shall assign this Agreement without the prior written consent 
of the other party, which consent shall not be unreasonably withheld or delayed. If Buyer or 
Setter consents to any assignment, such con- shall wt Meve the other Party of or fiom any of 
the obligafions or duties under this Agreement, and such consent sball be subject, as the case may 
be, to Seller's or Buyer's compliance with all such respective duties and obligations and to 
Buyefs or Seller's respective rights under this Agreement. Any assignee shall be considered the 
ageut, as the case may be, of Seller or Buyer. 

All requw for consent, togeth6r wtth a copy of the proposed instrument of assignment, shall be 
in writing and submitted to Buyer or Seller, as the case may be, not less than t h i i  (30) Days in 
advmm of t f i ~  e f f ' v e  date of such proposed assignment, 

26). Eatire Agncment: 'Ihis Agmmant is the final and entim &Ment between the 
Wes. No modification or amendment of this Agreement shaI1 be effective or binding unless M 
forth in writing signed by both Parties. No pu~chase order form issued by Buyer under this 
Apeanent or otherwise shall become a part of this Agreement and binding upon Seller unless 
made in writing and signed by Seller. Notwitbstmding the precedii sentence, h m  time to time 
Buyer may issue purchase orders to Seller with mspect to the subjext matter of this Agreement for 
Buyer's iutcunal administrative purposes, provided such purchase ordm shall not be construed as 
put of this Agreement. 

27). W ~ ~ I P :  Any Kitwe by B U J W ~ ~  Seller at any time, or horn time to time, to eaf- a 
require the strict keeping and performance by the bthsr Party of any of the a t m s  or conditions of 
this -out shall not constitute a waiver by Buyer or Seller of any such terms or conditions, 
and shall not affect or impair such terms or coditions in any way or the right of Buyer or Seller 
at any time to avail itself of such remedies as it may have for auy such b d  or b m c k  of such 
tenns or candiions. In otder fix a waiver by Buyer or Seller of any form, oonditioo, covenant or 
agrwment :of the Agreement to be effective and binding against Buyer or Seller, swh waiver 
must be set forth in a writing that desgibes such waiver in detail and that is signed by an 



'rr) 
a u t h a  officer of, as the case may be, Buyer or Seller. Verbal or otherr instructians, orders or 
directives by Buyer's or Seller's pe~~onuel or any course of performance or came of dealidg is 
not and shd not be deemed to be a waiver by Buyer or by SeUer unless in d u g  satisfying the 
requhments of the previous sentence is executed by an authorized office of that Party. In any 
event, such properly-issued written waivers shall be eflective only as to the specific event w 
ci-ce described in the WriWn waiver form and no such waiver shall be deemed to be a 
continuing waiver or a waiver with respect to future events or ~h-cea, even if the facts 
surorlnding such firiure events and circumstancas am similar or identical to those involved in the 
pnrperly-issued written waiver. 

28). Governing Law: This Apemeat shall be construed in accordance with and governed 
by the laws of the State of New York, including without limitation the Uniform Commercial 
Code, without giving effect to the doctrine of d i c t  of laws. 

29). CoafidenWty: Each Party h d y  acknowled~ tW this Agreement contains 
confidential information &at may place such a ParSy at a &m@ve Wvantage if disclosed to 
the public. Therefore, the terns of this Agreement shall be pteserved as confidential by the 
PaItiefi, except: 

(a) to the extent nacessary for the: disclosing Party to comply with any applicable 
laws, rules, regulations, statutes or ordinances or otherwise as necessary to the 
oonduct of its business affairs, including necessary disclosum to outside 
professionals .such as awmntmts and auditors, engineering and testing 
pemonnel, and legal counseh 

(b) by commission of a valid subpoena and/or onler of a court of competent 
jurisdiction, provided, however, the disclosing Party sball provide the other Party 
with prompt notice of such request so that it may seek an appropriate: protective 
order and/or waive the disclosing Party's compliance with this provision (if in the: 
absence of a protective or receipt of a waiver hereunder, the disclosing Party is 
nonetheless, in the opinion of its counsel, compelled to disclose the terms of this 
Agreement to any tribunal or else stand liable for cantempt or suffer other 
censure or penalty, the disolasiq Party may disclose such information to such 
tribunal without liability hereunder); or -- 

(c) to a subsidiary, pamt or a££iLiated corporation of Buy& or Seller. 

30). NQ-. All communications, notices, certificates and the We issued under this 
Agnxment'wbich are required to be transmitted s M  be c u n s i M  delivered when sent via 
Certified Mail (Retun Receipt Requid), a recognized commercial common carrier (with 
mknowledgment of receipt required), facsimile, electronic transmission, or personal delivery 
d i i t l y  as follows: 

If Q Buyer then to: 
The Union Light Heat and P o w  Compaay 
P. 0. Box 960 
Cincinn8ti, OH 45201-0960 
Atteadon: Vice Prcwiderrt, Commercial Fuels 
Fa: 513-419-5690 
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Attn: 

Tel. --_ 
Fax, 

Ref #: 

Coal B m r ;  

W m e  Swfuels LP 

c f o CQ Inc. 

160 Quallty Center Road 

Homer City, PA 15668 

Attn; Clark D. Harrlson 

(724) 479-6016 

This Agnxment, by and between 
, an Ohio Corporation (colkctivdy h w a r  "Selld'), and Tynrne Synfuels LP, a 

Delaware limited -hip (hereinafh "Buyer"), establishes the tenns and conditims fm the 
dle aad purchase of Coal (7he "Agreement"). Seller and Buyer can be individually r e f e d  to as 
a "Party" or colIectivc1y as ' M e s . "  

1). Co-p: Crushed, bihmtinous Coal containingno synthetic f i e s t w t i a l l y  free 
*om any extmsmus material and debris, with no mtemdiate sizes to  be added or removed and 
otherwise meeting h Speci&atioas of this Agreement (hereinaRR "Coat" or " C w " ) .  

2). Camkact Price: 5' .per ton at Delivery Paint. The price shall include all taxes, fees, 
and any Prop= chag- 

3). Tenm: The effiective date ofthis agrenneoS is Jarmary 1,2006 and it shaU remain in 
effect until the date that is the earlier of (i) thirty (30) days a&r the dabe on wvbkh either Party 
gives wri#snabtice to the other Party of its election to termbate this Agreement, (u) March 31, 
2006, and (iii) the date on whi& the Synthetic Fuel and Coal Supply Agreement by and between 
'Ihe Cincinnati Gas & E l d o  Compaqy ("(Xi892") and Tyrone Synfuele, L.P. &acd March 11, 
2004, as amended aud assigned to 7he Union Light, Heat and Pcmva Ccmrpdqy ("ULEIgtP") 
("Syafiriel Sales Agreemat"), termhates (tbc "Synfuel Tamination Date"). Follawing m y  
tenainatiMl pmmmt to clause (9 and (ii) above, this Apemat aad any relwam purchase order 
shall remain in ef%t with respect to any purchase entaed into a, or prior to the tamktim & 

-. until each Party has i%liinad all of its obligations with respect to all sooh pumha , or, if earlier, 
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the Synfuel Termhation Date. AU p u r c b  entered into prim to th Synfuel Tednathn Date 
shall temnhate an the Synfbe1 Tamination Date. No deliveries of coal shall be made to Buyer 
following the Synfitel Termination Data No termination of this Agreemesit shall &ct or excuse 
the perf-c af any parly under any provision of this Agreement that by its terms Burvkves any 
much termination, including, witholllt lirnitatioa, Buyer's obligation to pay far coal d c l i d  on or 
before h &ZTXlh%t i~  datc. 

4). Quantity: Buyer has the option to purchase coal hereunder up to tons, to be 
determined monthly ratably. A ton 6haN be two chousimd pounds avoirdupois. 

5). Delivery Point: F.OB. barge M.P. 92.8 on the Ohio Riva. All coal sold 
haeundcr &all bc delivered to ULHtP's East Bend Station located Rabbit Rash, KY. 

6). S ~ c a t i o n s :  Per Attached Schedde 1 

7). Somcefs): Mine. 

Mine operating Co.: 
Mine State: 
Mine County 
BOM District: ' 

8). Scheduling. Buyer will advise Seller on or before fhc IS* day of each calwdar month 
preceding scheduled shipmen$ of tbe nuxiber of unit tcains, tnzcks or barges it desires to bad 
during tfac succeeding calendar mnth to fulfill the transaction Quantily a d  Buyar's desired 
loading dates and delivery schedule ("Delivery Schedule'>. The Parties win wlortr together in 
good faith to agree cm a reasonable and mutually acceptable Delivery Schedule withfa the 
Nomination Period and within each month during Nomination Period. All delivwies will 
occur in aprmhate  ratable amounts ovq the tam of a hansactioa. The delivay paiod sbafil 
begin no d e x  than the first dry of the delivery month and at least seve~ (7) days befon: the end 
of tlhe month. D e l i  must be wmplebd by the last day of tbe delimy ntanth 

Buyer nray reject any Shipment Wing outside of tbe Specifications, shipmeats that may cause 
handling problems, or shipments that are amtaminakd with foreign materials with writtan 
notification to Seller. Buyer shall retum Coal to Seller at S e W s  cost. SeUer shall make best 
offarts to repbe the Cod no law than the lest calendar day of the delivery month. 

9). Smpliag and Analysis: Coal sampled via nzechanical sampler for each Shipment 
shall be perfoamed by Buyer at the Buyer'n Station. Anal* to be performed in 
acwrdance with ASTM standards by Buy& with the cost far such sampling and analysis 
to be 4br the Buyer's amount. Such analysis shall be final and biding and &all govem 
for payment. 



Schedule 1 
Standard to Confirmation: Specifications 

The Coal delivered hereunder shall conform to the following specifications on an "as 
received" basis: 

Specification 

BTU/LB. 
MOISTURE 
ASH 

smm DIOXIDE (so3 
VOLATILE 

Size (2" x On): 
- Top size (inches) 
- Fines (% by wgt) 
Passing %" screen 

Monthly Weighted 
Average Guaranteed Quality 

Shipment 
Rejection Limits 
marpe / Unit Train1 

< 11,400 
> 10.0 % 
> 14.0 % 

GRINDABI1,ll-Y (HGI) 50 < 45 

3 M H  FUSION TEMPERATURE (DF) (ASTh4 D 1857) 

REDUCING ATMOSPHERE 
Initial Deformation 
Softening (H=W) 
Hemispherical (H=%W) 
Fluid 

p- 

min. 
2,200" F min. 2,100" F 

rnin. 
min. -- 

Note: As used herein > means greater than and < means less than. 



If to, SeUw then to: - " - - -  - -  

Fax: : - - . .  
Attll.: 

with a courtesy copy faxed to: 

A Par~y's change in the aotice infonnath set ibrth above* such as due to an address or name 
change, shdl be provided to the other Party in writing in accordance with the above notice 
requirements. 

31). ~iktation on WammQc Except as .e~rpressty set forth hemin, Seller expressly 
disclaims any other -om or wammties, written or oral, express or implied, including 
membantability, or fitness for any partiicuiar purpose. 

A. haxiure. Ifa dispute arises betwsan the Parties relating to this Agreement, the 
Parties agree to us,e the fotlowing procedure prior to either Farty pursuing 0 t h  available 
remedies: 

(i) A meeting shall be held pmmptiy between the Parties, attended by 
individuals with decision-making authority regarding the dispute, to attempt 
in good faith to negotiate a resolution of the dispute, @) If within thirty (30) Days after such m e ,  tho Parties have not succeeded 
in negotiating a resolution of the disputa* the dispute shall be submitted to 
binding arbiition pursuant to s u M o n  B below. 

8. *itration. Any clsim, controversy or dispute arising out of -relating td &is 
-eat, w the bra& them06 shall be resolved fully and finally by b i i d ' i  
arbitratian under the Commercial Rules, but not the administdon, of the American 
Arbitration Association ("AAA"), except to the extent fhat the Commercial Rules anflict 
with this provision, in which event, this Agreement shall control. This arbitration 
proNin shall not limit the right of either Party prior to ar dwing any such disputb to 
seek, use, and employ ancihy, or prelimina~~ or permanent rights andlor remedies, 
judiiial or otherwise, for the purposes of maintaining the status qw until such t h e  as the 
arbitration award is rendeted or tht: dispute is otherwise resolved. The arbitration shall be 
conducted in Pittrrburgh, Pennsylvania and the laws of New York shall govern the 
consbuobion and inkipretation of this Agreement, except to provisions reM to d i c t  
of lm. Within ten (10) calendar Days of service of a demand far arbitmtion, the patties 
may agree upon a sale arb-r, or if a sole arbhator cannot be agW upon, a panel of 
three arbitrators shall be! named One a r b i i r  shetn be selected by Buyer and one shall 
be selected by Seller. A knowldgeabb, diibmsbd and impaRial arbitrator shall be 
selected by the two arbitrators so appoirtfed by tbe Pdes.  If tfie d i m  appoint& by 
the Parties cannot agree upon the third arbitrator within tm (10) calendar ]Days, then 



either Party may apply to the AAA for appointment of dre thinl arbitrator. There shall be 
no di ivery  during tbe arbmation other than the exchange of infomation that is 
provided to a e  a r b i s )  by the Parties. The arbitc&r(s) shall have the authority only 
to award equitabie relief and cornpensalary damages, and shall not have the authority to 
award punitive damages or other n o n - c o r n ~ a r y  damages. The decision of the 
atbitor(s) shall be mdwed within sixty (60) calendar Days after the date of the 
selection of the a r b i < s )  or within such period as the Parties may otherwise agree. 
Each Party shall be responsible for the fws, expenses and costs incuned by b arbitrator 
appointed by such Party, and the fms, expenses and costs of the third arbitnitor (or single 
a r b i i )  shall be borne equally by the Parties. The decision of the arbitratar(s) shall be 
find and binding and may not be appealed. Any Party may apply to any court having 
jurisdiction to enforce the decision of the arbitrator(s) and to obtain a judgment thereon. 

Notwithstanding the fbmgoing, the Parties may a c d l  or terminate this Apment  in 
I~C- with its terms and conditions without being required to follow the PTOC&UK:S 

set firth in this Section. Both Parties agree that during the peadency of any dispute 
between the Parties, including without limitation any dispute tegsniing an alleged Event 
of Defiurlt or any purporkd tmimtion or cancellation of the Agreement, SeUa will 
continue to tender Eor delivery and sell Coal a d  Buyer will continue to accept &livery of 
and pay fix Coal without interruption. 

33). RepmwaCatbns and Warranties: On tfK E M v e  Date hheteof, each Party repmatts 
and wanants to the other that: 

(a) The execution, delivery and performance of this Agteement has been 
duly authorid by all necessary corporate or other oqgmkatianal action on its part and do not 
violate or conflict with my law applicable to it, its oqphtional documents or any order or 
judgment of a court or other agency of government a p p l i l e  to it or its assets; 

(b) Its obligations undei this Agreement are legally valid and biding 
obligations, enforceable in acumhce with their t e n a s ;  

(c) It has, or its sfliliates have, or witl diligently pursue, any and all 
necessary govenunmtd and other third party -its, approvals and licenses required in 
connection with the execdim, delivery and performance of tbis Agreement; .. --- 

(d) There ar% no Bankrupg Prooeedings, as defined hemin, pending or 
being con'templsted by it or, to its knowledge, dmatened a@~~st it; 

(e) There an: no known suits, proceedings, judgments, dings or orders by 
or befm any court or any governmental authority h t  materially t$kct and adversely affect its 
ability to p e r f m  its obligations under this Agreement; and 

(f) with respect to this ~&ent, it, or one or mom of its affitiktes, is a 
producer, processor, commercial user or merchant handling Coal and it is entering into such 
Agreement for purposes related to its b u s h  as such. 

35). Other Maitioas: 



(a) 'EBwfnesg Day* means any day on which the F& Reserve member banks ia New 
York Ci are open for business. A Business Day shall run fmm. 8:00 am. to 500 p.m. 
Eastern Prevailii T i e .  

(b) "Dayn means a caleridar day. 

(c) L-Zetter 61 Credit" means one or more irrevocable, transferable standby letters of 
d n  from a major U.S. commercial bank ar a foreign bank with a U.S. branch ofice, 
with such bank having a c d i t  rating of at least "A-" from S&P or "A3 f b m ~ o o d y ' s .  

(d) UMarZrtt Price", for all purposew of this Agreement, means md shall be determined 
with re- to all appro* data, including but Mlt limited to coal prices agreed to by 
parties in m's-lengtb transactions under 'other wal supply agreements similar in nature 
to tfirs Agreement with m p ~ t  to quantity and d d ~ n ,  applicable to cod shipments to 
be made during the period(s) when Coal to be supplied hereunder is not delivaed or 
accept& as the case may be, and may include but shall not be based exclusively on 
montMy OTC price data or other such measures of the market which reflect pricing for a 
single trainload or barge of coaL 

(e) %ark& Sales Pricem means the price at which Seller, acting in a commercislfy 
reasonable manner, resells (if at all) the deficiency (plus additional transportation 
charges, if any, incurred by Seller as a result of delivering Coal to a location other than 
the Delivery Point) or, absent such msale, the Matket Price for such Quantity of Coal 
FOB the Delivery Point, as determined by Seller in a commercially reasanable manner. 
It is expressly agreed that Seller shall not be required to enter into a replacement 

3 
tramadon in order to determine the Market Sales Price. 

PARTIESa BY THER AUTHORlZED AGENTS, HEREBY EXEEUTE THIS COAL 
SUPPLY AGRI%MENT WHEN SHALL BE EFFECTIVE ON THE EFFECTIVE DATE AS 
D-ABOVE 

TYRONE SYNF'UEIS, I.9. 
(BUYW 

BY: 

(SELLER) --- 

ITS GENERAL PARTNER 

BY: .=-... . . 

DATE: A. Z G . 6  



Schedule 1 
Standard to Confirmation: spedfi&tiom 

Tba Coal delivered hereunder shall substantidy confomto the f01Iawhg specifications 
on an *'as received" basis: 

BTUA'B. 
MOISTURE 
ASH (drjl basis) 
SULFlJR DIOrnE (Sod 
VOLAflIZiE 

Typical ~onthly  ~eidted Shipment 
&.yenwe R e j d a  Limits 

@me 1 Ualt Train1 

s i  (2" x 0"): - Top size (ihes) an - Finas by wgt) 
Passing %" scn%%k > 60% 

GRINDAIBILITY (ZIGI). 52 < 47 

4 ASH FUSION TEMPERATURE (OF) (ASTM D 1857) 

REDUCING ATMOSPHEWl 

Sokning (H=W) 2,200 9; na 

-- 
Nw: As used hmm > mews g e a b  &in and Crnsrms less than. 

TOTRL P. 21 



TYRONE SYNFUELS, L.P. 
4 14 Innovation Drive, Blairsville, PA 1 571 7 Phone: 724*459*8500 Fax: 724*459*8535 

Subject: TSLP Cad Supply Apmnent (Bur Bend Station) 

Dear 

P l c x  find enclosed one sigped copy of th: Coal Supply Agreement to supply coal fmm the 
- to ULH&P's East Bend Generating Station. 

For funue rderencc, please note dV new address for l'ymne Synfuels, Lip. a. shown in the 

3 letterhead above. 

Project Manager 
CQ Inc., General Partncr 

Enclosure 

xc: Mr. Larry Cartcr, Cinergy Corp. 



Coal Seller: Coal Buver: 

Attn: " 

Tel. - 
Fax. ' 

Ref #: -- 

The Union Llaht, Heat and Power 
Com~any 

139 E. Fourth Street 

Cincinnati, Ohio 45202 

Attn: Kim Lubrecht 

Tel. 513 419 5302 

Fax. 513 419 5840 

Ref #: /4357E 

Coal S u ~ p l ~  Agreement 

This Agreement, by and between 
, an Ohio Corporation (hereinafter "~eller~),  and The union Light, Heat and Power 

Company, a Kentucky corporation (hereina%r "Buyer"), establishes the terms and conditions for 
the sale and purchase of Coal (The "Agreement"). Seller and Buyer can be individually referred 
to as a "Party" or collectively as "Parties." 

1). Commodity: Crushed, bituminous Coal containing no synthetic fuels, substantially free 
from any extraneous material and debris, with no intermediate sizes to be added or removed and 
otherwise meeting the Specifications of this Agreement (hereinafrer "Coal" or "Commodity"). 

2) Transaction Date: 12/20/05 . -- 
3). Contract Price: $: per ton at Delivery Point. The price shall include all taxes, fees, 
and any proper charges. 

4). Term: January 1,2006 through March 3 1,2006 

5). Quantity: tons. Pursuant to the Coal Supply Agreement between Tyrone Synfuel 
LP ("Tyrone") and Seller dated ("Tyrone Agreement"), Tyrone and Seller may enter 
into purchase orders pursuant to which Tyrone will purchase coal from Seller that would 
otherwise be purchased pursuant to this Agreement that corresponds to a particular Tyrone 
purchase order ("Corresponding Tyrone Purchase Order"). Seller acknowledges and agrees that 
any coal that Tyrone purchases pursuant to a Corresponding Tyrone Purchase Order shall be 
credited towards the satisfaction of Buyer's obligation to purchase coal under this Agreement, to 
the same extent as if Buyer had purchased such coal. The Corresponding Tyrone Purchase Order 
and Tyrone Agreement shall govern such transaction between Seller and Tyrone. Seller further 

d 



3 aclcnowledges that Buyer shall have no obligations under this Agreement or any purchase order 
with respect to any coal that Tyrone purchases or agrees to purchase, and agrees that Seller shall 
look solely to Tyrone for the payment for, and for the performance of any obligations with 
respect to, any coal that Tyrone purchases or agrees to purchase from Seller pursuant to the 
Tyrone Agreement or any Corresponding Tyrone Purchase Order. 

Buyer agrees that any coal that Tyrone agrees to purchase pursuant to a Cowsponding 
Tyrone Purchase Order that is shipped for delivery to Buyer's East Bend facility after the date on 
which the Synthetic Fuel and Coal Supply Agreement by and between The Cincinnati Gas & 
Electric Company and Tyrone Synfuels, L.P. dated March 1 1,2004, as amended and assigned to 
Buyer, is terminated, shall be purchased by Buyer pursuant to this Agreement. 

6). Delivery Point: F.O.B. barge M.P. 92.3 on the Ohio River 

7). Specifications: Per Attached schedule 1 

Buyer may reject any Shipment falling outside of the Specifications, shipments that may cause 
handling problems, or shipments that are contaminated with foreign materials with written 
notification to Seller. Buyer shall return Coal to Seller at Seller's cost. Seller shall make best 
efforts to replace the rejected Coal no later than the last calendar day of the delivery month. 

8). Source(s): Mine: 

9 )  Scheduling: Buyer will advise Seller on or before the 15" day of e&h calendar month 
preceding scheduled shipments of the number of unit trains, trucks or barges it desires to load 
during the succeeding calendar month to fulfill the transaction Quantity and Buyer's desired 
loading dates and delivery schedule ("Delivery Schedule"). The Parties will work together in 
good faith to agree on a reasonable and mutually acceptable Delivery Schedule within the 
Nomination Period and within each month during the Nomination Period. All deliveries will 
occur in approximate ratable amounts over the term of a transaction. The delivery period shall 
begin no earlier than the first day of the delivery month and at least seven (7) days before the end 
of the month. Delivery must be completed by the last day of the delivery month. 

10). Sampling and Analysis: Seller shall sample, via a mechanical sarnpl-nd analyze Coal 
at its expense. Sampling shall be canied out following the American Society of Testing and 
Materials (ASTM) standard, as set forth in ASTM standard D2234 OType I, condition A or B, 
systematic spacing). Analysis is to be done in accordance with applicable ASTM standards. 
Such analysis shall be final and binding and shall govern for payment. 

Seller shall make available sample splits and a report of each sample's quality for Buyer upon 
request. Buyer, at its expense, may make arrangements to pick up samples. Seller shall retain, 
for a period of 60 days from the loading date, sample splits taken in accordance with the 
provisions of this Agreement for use by Seller and the independent laboratory specified below. 

In the event of a disagreement over Coal analysis and upon Buyer and Seller selecting a mutually 
agreed upon independent laboratory, Seller shall provide sample splits to the independent 
laboratory for analysis. Such analysis shall be accepted as the quality of Coal received. The cost 
of the independent analysis shall be equally shared between Buyer and Seller, however, the cost 
of the independent analysis shall be paid by Buyer if the results of such analysis and Seller's 
analysis are within applicable ASTM standards for repeatability and reproducibility, or in the 
absence of ASTM standards, mutually agreeable coal industry standards. If Seller's results are 



w not so confirmed, then the laboratory's results shall be accepted as the quality and characteristics 
of the Coal. 

1 1). Quality Adjustments: 

Btu (Check One): N/A 
X - Btu price adjustment ($/ton): 

.If the monthly weighted average actual B'lVflb. is within +/- 200 Btuflb, of the 
monthly weighted average guarantee B t d b  then no adjustment will be made. If the 
monthly weighted average actual BTIJAb. varies by more than 200 Btu/lb. above or 
below the monthIy weighted guarantee BtuAb then the Contract Price will be adjusted 
as follows: 
$/ton: (Monthly Weighted Average Actual BWlb - Monthly Weighted Average 
Guaranteed Btunb) x Contract Price I Monthly Weighted Average Guaranteed Btu/lb. 

SO2 (Check One): NIA 
-x- SO2 penalty adjustment for s c ~ b b e r  coal 

($/ton): 

SO2 penalty adiustment for scrubber coal l$/ton): 

If the Monthly Weighted Average Actual Ibs SOz/mmbtu exceeds the Monthly 
Weighted Average Guaranteed lbs SO2/rnmbtu for Coal shipped and unloaded by 
Buyer in any calendar month, the SO2 Adjustment for all Coal unloaded during the 
month is equal to: 

$/ton = (Monthly Weighted Average Guaranteed lbs S02 /mbtu  - Monthly 
Weighted Average Actual Ibs. S02/mmtbu) x Monthly Weighted Average Actual 
Btu/lb) x ((E x .lo) + $85) / 1,000,000 

Where: E is defined for any given delivery month as the 3 day average SO2 Price of 
allowances expressed in dolliws per ton of SO2 in the table entitled "Daily Market 
Assessments, SO2 Allowances, Price for current vintage year" published in Energy 
Argus Air Daily, or its successor publication, for such calendar month of delivery as 

rd Ih published on the 3 , 4  and 5th business days of the subsequent month (e-g., spot 
SO2 price (E) for allowances for January 2005 coal shipments would be calculated by 
using an average of the indices published in Energy Argus Air Daily on February 3, 
4, and 7.) In the event the.market pricing published by Energy Argus Air Daily 
ceases to exist, an acceptable source of market pricing shall be mutually agreed. 

Ash (Check One): N/A 
X- Ash Penalty Adjustment ($/ton): 

If the M~nthly Weighted ~ v e r a ~ e  Actual Ash % exceeds 13%, the Ash PenaIty 
Adjustment is equal to: 

$/ton = (Monthly Weighted Average Actual Ash % - 13 %) x $0.35 

12). Weight Determination: The weight of each barge Shipment shall be determined by draft 
survey at barge loading as performed by an independent draft surveyor appointed by the Seller 

3 with the costs for Seller's account. The weight of each train or truck shipment shall be weighed 



w at Seller's expense by means of a certified batch weighing system or certified track or truck scale 
or in the absence of a batch weighing system or track scales for rail weights, official railroad 
weights. Such weights shall be final and binding and shall govern for payment. 

13). Loading Terms: Seller agrees to load a minimum of 1,500 tons into each open hopper 
rake jumbo barge and a minimum of 1,700 tons into each open hopper box jumbo barge. If Seller 
fails to load the barges to meet these minimums, the difference between the minimum tonnage 
and the actual tonnage times the barge rate ($/ton) to Buyer's destination will be- withheld f?om 
payments. Seller agrees to ensure that coal is available and that the loading dock has the 
capacity to load barges within 72 hours of placement. Failure to load barges within 72 hours may 
result in demurrage charges to the Seller. Buyer may withhold demurrage charges &om final 
payment. 

General Terms and Conditions 

14). Force Majeure: If a Party is delayed in'or prevented from performing, in whole or in 
part, any of its obligations due to acts of God, war, riots, civil insurrection, acts of the public 
enemy, strikes, lockouts, natural disasters, or other causes that are beyond the reasonable control 
and without the fault or negligence of the Party affected thereby (such events being referred to 
herein as "Force Majeure"), and such Party gives oral notice and full details of the Force Majeure. 
to the other Party as soon as reasonably practicable after the occurrence of the event of Force 
Majeure (such notice to be confirmed in writing), then during the pendency of such Force 
Majeure but for no longer period, the obligations of the Parties (other than obligations to make 
payments then due) shall be suspended to the extent required by the event. The Party affected by 
the Force Majeure shall remedy the Force Majeure with all reasonable dispatch and will keep the 

tr) 
other Party advised as to the continuance of the Force Majeure event; provided however, that this 
provision shall not require Seller to deliver, or Buyer to receive, the Coal at points other than the 
Delivery Point for the authorized Source including allowable substitutions under the Agreement. 
A change in market conditions including the ability of Seller to sell Coal at a higher price, or 
Buyer or Buyer's customer to buy Coal at a lower price, whether or not foreseeable shall not be 
considered a Force Majeure event. If an event of complete or partial Force Majeure persists for a 
continuous period of sixty (60) days, then the Party not claiming Force Majeure shall have the 
option, upon three (3) days' prior written notice, to terminate this Agreement to the extent 
affected and the associated obligations of the Parties (other than payment &ligations for prior 
performance thereunder). In the event of a Force Majeure, delivery of the affected Quantity of 
Coal shall not be made up except by mutual agreement of the Buyer and Seller. If Seller claims 
Force Majeure and is unable to meet all of its sales obligations under this Agreement and any 
other of its Coal sales agreements involving Coal of a similar type and quality as the Coal, or if 
Buyer claims Force Majeure and is unable to meet all of its purchase obligations under this 
Agreement and any other of its Coal purchase agreements involving Coal of a similar type and 
quality as the Coal, then any reductions in Seller's deliveries or Buyer's purchases (as applicable) 
shall be allocated on a pro rata basis among the affected transaction(s) and such other Coal supply 
or purchase agreements involving Coal of the same type and quality as the Coal, to the extent 
contractually permitted by such Agreements. 

15). Damages: 

(a) Unless excused by Force Majeure or the Buyer's failure to perform, if Seller fails to 
deliver all or part of the Quantity of the Coal to be delivered hereunder pursuant to the Delivery 
Schedule, Seller shall pay to the Buyer for each ton of deficiency (the "Deficiency") an amount 

3 equal to the positive difference, if any, obtained by subtracting the Contract Price for the 



u Deficiency from the Replacement Price. "Replacement Price" means the price at which Buyer, 
acting in a commercially reasonable manner, purchases substitute Coal for the Deficiency (plus 
additional transportation charges, if any, incurred by Buyer as a result of taking delivery of 
substitute Coal at a location other than the Delivery Point) or, absent such a purchase, the market 
price for such Quantity of Coal FOB the Delivery Point, as determined by Buyer in a 
commercially reasonable manner. It is expressly agreed that Buyer shall not be required to enter 
into a replacement transaction in order to determine the Replacement Price. 

@) Unless excused by Force Majeure or the Seller's failure to perform, if Buyer fails to 
accept all or part of the Quantity of the Coal to be delivered hereunder pursuant to the Delivery 
Schedule, Buyer shall pay to the Seller for each ton of deficiency (the "Deficiency") an amount 
equal to the positive difference, if any, obtained by subtracting the Sales Price from the Contract 
Price for the Deficiency. "Sales Price" means the price at which Seller, acting in a commercially 
reasonable manner, resells (if at all) the Deficiency (plus additional transportation charges, if any, 
incurred by Seller as a result of delivering Coal to a location other than the Delivery Point) or, 
absent such resale, the market price for such Quantity of C ~ a l  FOB the Delivery Point, as 
determined by Seller in a commercially reasonable manner. It is expressly agreed that Seller shall 
not be required to enter into a replacement transaction in order to determine the Sales Price. 

16). Payment: Buyer will self-invoice bi-monthly. Shipments unloaded during the first 
through the fifteenth of each month are payable 10 days after the end of the month at the Contract 
Price. Shipments unloaded during the sixteenth through the end of each month are payable, with 
quality adjustments for all Shipments unloaded during the month, 25 days after the end of each 
month. Shipments shall be unloaded in the normal course of business, without unreasonable 
delay by Buyer. Buyer shall pay, by electronic transfer in immediately available United States 3 h d s ,  the amount set forth on each invoice along with the necessary information enabling 
reconciliation to the relevant Shipment. All past due payments shall bear interest at the Interest 
Rate from and including the date due to but excluding the date paid. 

Buyer Billing Contact: 
1000 E. Main Street 
Plainfield, IN 46 168 
Attn: Anita Webb 
Fax: (3 17) 838-1023 

Counterparty Billinn Contact: 

Attn: 
Fax: 

Countemarv Pavment Address: 
Bank Name: 
Account Number: 
ABA number: 
Phone Number: 



17). Billing Dispute. If Buyer, in good faith, disputes an invoice, Buyer shall no later than the 
time of payment of the invoice notify Seller of the basis for the dispute and pay the portion of 
such statement not in dispute no later than the due date. If any amount withheld under dispute by 
Buyer is ultimately determined to be due to Seller, it shall be paid within one (1) Business Day 
after such determination, along with interest accrued at the Interest Rate from the original due 
date until the date paid. Inadvertent overpayments shall be returned by Seller upon request or 
deducted by Seller from subsequent payments, with interest accrued at the Interest Rate tiom the 
date originally paid until the date repaid or deducted. Interest Rate means, for any date the lesser 
of (a) two (2) percent over the per annum rate of interest equal to the prime lending rate ("Prime 
Rate") as may be published from time to time in the Federal Reserve Statistical Release H.15; or 
(b) the maximum lawful interest rate. 

18). Bankruptcy: In the event either party (i) files a petition or otherwise commences or 
acquiesces in a proceeding under any bankruptcy, insolvency, reorganization or similar law, or 
has any such petition filed or commenced against it, (ii) makes an assignment or any general 
arrangement for the benefit of creditors, (iii) oth6rwise becomes bankrupt or insolvent (however 
evidenced), or (iv) has a liquidator, administrator, receiver, trustee, conservator or similar official 
appointed with respect to it or any substantial portion of its property or assets, (collectively, 
"Bankruptcy Proceedings"), then the other party may, at its option and in its sole discretion 
anytime thereafter upon written notice, terminate this agreement in whole or in part. 

19). Material Adverse Change: A Material Adverse Change occurs with respect to either 
Party or either Party's credit support provider if one exists, if (i) there is any material change in 
the condition (financial or otherwise), net worth, assets, properties or operations, or in economic 
conditions, which, taken as a whole, can reasonably be anticipated to impair the ability of such 
Party or such Party's credit support provider to llfill its obligations; or (ii) there is reasonable 
grounds to believe that the creditworthiness of such Party has become unsatisfactory or its ability 
to perform under this Agreement has been materially impaired. 

20). Adequate Assurances: If a Material Adverse Change has occurred, the Party seeking 
assurance ('Xequesting Party") may make a written request of the other Party ("Providing 
Party") to provide Adequate Assurance in an amount determined in a commercially reasonable 
manner, and in a form acceptable to the Requesting Party. Upon receipt of the request, the 
Providing Party shall have one (1) Business Day to provide such AdequatgAAurances. If not 
provided, the Requesting Party will be entitled to the remedies set forth below. If the Providing 
Party provides Adequate Assurance to the Requesting Party within one (1) Business Day, it is 
understood that the Providing Party shall not in fact have defaulted under this Agreement by 
incurring a Material Adverse Change. Adequate Assurance is defined as (i) cash (ii) letters of 
credit, or (iii) such other form of security acceptable to the Requesting Party. 

As security for the prompt and complete payment of all amounts due or that may now or hereafter 
become due from a Party to the other Party and the performance by a Party of all covenants and 
obligations to be performed by it pursuant to this Agreement, each Party hereby pledges, assigns, 
conveys and transfers to the other Party, and hereby grants to the other Party a present and 
continuing security interest in and to, and a general first lien upon and right of set off against, all 
Adequate Assurance which has been or may in the future be trqfened to, or received by, the 
other Party, and all dividends, interest, and other proceeds from time to time received, receivable 
or otherwise distributed in respect of, or in exchange for, any or all of the foregoing and each 
Party agrees to take such action as the other Party reasonably requests in order to perfect the other 
Party's continuing security interest in, and lien on (and right of setoff against), such Adequate 
Assurance. 



21). Event of Default: An Event of Default ("Event of Default") with respect to a Party (the 
"Defaulting Party") shall mean: (i) the failure of the Defaulting Party to pay when due any 
required payment and such failure is not remedied within three (3) Business Days after written 
notice; (ii) the failure of the Defaulting Party to comply with its other material obligations under 
this Agreement and such failure is not remedied within three (3) Business Days after written 
notice; (iii) a Party or its credit support provider is subject to a Bankruptcy Proceeding; or (iv) a 
Party suffers a Material Adverse Change and fails to provide Adequate Assurances; - 

22). Early Termination: Upon the occunence and during the continuance of an Event of 
Default, as to the Defaulting Party, the other Party (the "Non-Defaulting Party") may, in its sole 
discretion: (a) accelerate and liquidate the Parties' respective obligations by establishing and 
notifying the Defaulting Party of an early tennination date (which shall be no earlier than the date 
such written notice is received and no later than twenty (20) days after the date of such notice) on 
which this and any other Coal Agreement shall terminate ("Early Termination Date"); andlor (b) 
withhold any payments due to the Defaulting Party until such Event of Default is cured; and/or 
(c) suspend performance of its obligations until such Event of Default is cured. 

23). Early Termination Payment If an Early Termination Date is established, the Non- 
Defaulting Party shall in good faith calculate its Gains (Gains means an amount equal to the 
present value of the economic benefit, if any, exclusive of Costs, to it resulting from the 
termination of its obligations with respect to a terminated Agreement, determined in a 
commercially reasonable manner) or Losses (Losses means an amount equal to the present value 
of the economic loss, if any, exclusive of Costs to it resulting from the termination of its . 
obligations with respect to a terminated Agreement, determined in a commercially reasonable 
manner), and Costs (Costs means any brokerage fees, commissions and other transactional costs 
and expenses reasonably incurred either by the Non-Defaultipg Party as a result of terminating 
any hedges or other risk management contracts and/or entering into new arrangements in order to 
replace the early terminated Agreement(s), and Legal Costs incurred by the Non-Defaulting 
Party), resulting &om the termination of this and any other Coal Agreement between the parties, 
aggregate such Gains or Losses, and Costs, and then notify the Defaulting Party of the net amount 
owed or owing. If the Non-Defaulting Party's aggregate Losses and Costs exceed its aggregate 
Gains, the Defaulting Party shall, within two (2) Business Days of its receipt of such notice pay 
the net amount to the Non-Defaulting Party, including interest from the @lyTermination Date 
until paid. If the Non-Defaulting Party's aggregate Gains exceed its aggregate Losses and Costs, 
if any, resulting h m  such early termination, the Non-Defaulting Party shall pay the net amount 
to the Defaulting Party in accordance with Paragraph 18 hereof. The Non-Defaulting Party shall 
determine its gains or losses, and costs, as of the Early Termination Date, or, if that is not 
possible, at the earliest date thereafter that is reasonably possible. If an Event of Default occurs, 
the Non-Defaulting Party may (at its election) set off any or all amounts that the Defaulting Party 
owes to the Non-Defaulting Party under this and any other agreement between the Parties. 

24). Netting and Setoff: If the Parties are required to pay any amount on the same day or in 
the same month under this or any other Coal Agreement, then such amounts with respect to each 
Party may be aggregated and the Parties may discharge their obligations to pay through netting, in 
which case the Party, if any, owing the greater aggregate amount may pay to the other Party the 
difference between the amounts owed. Each Party reserves to itself all rights, setoffs, 
counterclaims, combination of accounts, liens and other remedies and defenses which such Party 
has or may be entitled to (whether by operation of law or otherwise). The obligations to make 



V payments under this Agreement andlor any other agreement between the Parties may be offset 
against each other, set off or recouped therefrom. 

25). Limitation of Liability: No waiver of remedies or damages herein shall apply to claims 
of anticipatory repudiation or remedies thereof provided for by law except that neither Seller nor 
Buyer shall be liable to the other for consequential, incidental, punitive, exemplary, special or 
indirect damages, Iost profits, or business interruption damages, whether in equity orby statute, in 
tort, or in contract, under any indemnity provision or otherwise. 

26). Insurance: Seller shall maintain, or cause to be procured and maintained, Statutory 
Longshore and Harbor Workers' Compensation Act Insurance or Statutory State Workers' 
Compensation Insurance or Jones Act maritime Employers Liability), whichever is applicable, 
covering Seller's responsibilities with respect to all workers at the docks and fleets at all &gins 
utilized by Seller, and Comprehensive Marine Liability insurance (in any combination of primary 
and excess coverage), including but not limited to Protection and Indemnity Liability, Jones Act 
(Maritime Employers Idability), Pollution Liability, Full Collision Liability, Marine Operators 
Liability, Marine Contractual Liability, Wharfinger Liability, Towers' Liability, Hull and Cargo 
Legal Liability and Cost of Removal of Wreck and Cargo (including voluntary or statutory), 
where applicable, covering the docks and fleets at all Origins utilized by Seller in an amount not 
less than $10,000,000 per occurrence. 

27). Title/ Risk of Loss: Seller warrants good title to all Coal delivered hereunder, free and 
clear of all claims and encumbrance. Title and risk of loss shall pass to the Buyer upon delivery 
at the Delivery Point. 
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28). Assignment: Neither party shall assign this Agreement without the prior written consent 
of the other party, which consent shall not be unreasonably withheld or delayed. 

29). Entire Agreement: This Agreement is the final and entire agreement between the parties. 
No modification or amendment of this agreement shall be effective or binding unless set forth in 
writing signed by both parties. 

30). No Waiver: Waiver of any breach of the Agreement shall not be construed as a waiver of 
any other breach. . -- 
3 1). Governing Law: This Agreement shall be construed in accordance with and governed by 
the laws of the State of New York, including without limitation the Uniform Commercial Code, 
without giving effect to the doctrine of conflict of laws. 

32). Confidentiality: Each party hereby acknowledges that this Agreement contains confidential 
information that may place such a party at a competitive disadvantage if disclosed to the public. 
Therefore, the terms of this Agreement shall be preserved as confidential by the parties, except to 
the extent disclosure may be required by law, regulation or judicial administrative order, and the 
parties shall employ reasonable means to effectuate such confidentiality. However, disclosure 
of information is permitted to a Party's afiliates, directors, employees, regulators, 
counsel, auditors, agents, or partners in ownership of  a generation facility, provided that 
it is necessary to show the information to such individuals or entities due to their 
relationship with the Party and such individuals and entities are informed of the 
confidential nature of the information. 



33). Notices: Notices under this Agreement shall be given in writing and shall be effective 
when received. 

34). Limitation on warranty: Except as expressly set forth herein, seller expressly disclaims 
any other representations or warranties, written or oral, express or implied, including 
merchantability, or fitness for any particular purpose. 

35). Recording: Each Party hereby consents to recording of conversations with-out any further 
notice. 

36). The Parties agree to work toward finalizing a Master Coal Agreement. 

37). Forward Contract: The Parties agree that this Agreement constitutes a "forward contract" 
and that the Parties shall be "forward contract merchants" within the meaning of the United States 
Bankruptcy Code. 

38). Dispute Resolution 

A. Procedure. If a dispute arises between the Parties relating to this Agreement, the 
Parties agree to use the following procedure prior to either Party pursuing other 
available remedies: 

(i) A meeting shall be held promptly between the Parties, attended by 
indiyiduals with decision-making authority regarding the dispute, to attempt 
in good faith to negotiate a resolution of the dispute. 

(ii) If within thirty (30) days after such meeting, the Parties have not succeeded 
in negotiating a resolution of the dispute, the dispute shall be submitted to 
binding arbitration. 

B. Arbitration. Any claim, controversy or dispute arising out of or relating to this 
Agreement, or the breach thereof, shall be resolved fully and finally by binding 
arbitration under the commercial Rules, but not the administration, of the American 
Arbitration Association, except to the extent that the Commercial Ruhonf l i c t  with this 
provision, in which event, this Agreement shall control. This arbitration provision shall 
not limit the right of either party prior to or during any such dispute to seek, use, and 
employ ancillary, or preliminary or permanent rights and/or remedies, judicial or 
otherwise, for the purposes maintaining the status quo until such time as the arbitration 
award is rendered of the dispute is otherwise resolved. The arbitration shall be conducted 
in Cincinnati, Ohio and the laws of New York shall govern the construction and 
interpretation of this Agreement, except to provisions related to conflict of laws. Within 
ten (10) calendar days of service of a Demand for Arbitration, the parties may agree upon 
a sole arbitrator, or if a sole arbitrator cannot be agreed upon, a panel of three arbitrators 
shall be named. One arbitrator shall be selected by Buyer and one shall be selected by 
Counterparty. A knowledgeable, disinterested and impartial arbitrator shall be selected 
by the two arbitrators so appointed by the parties. If the arbitrators appointed by the 
parties cannot agree upon the third arbitrator within ten (10) calendar days, then either 
party may apply to any judge in any court of competent jurisdiction for appointment of 
the third arbitrator. There shall be no discovery during the arbitration other than the 
exchange of information that is provided to the arbitrator(s) by the parties. The 



arbitmtor(s) shall have the authority only to award equitable reIief and compensatory 
damages, and shall not have the authority to award punitive damages or other non- 
compensatory damages. The decision of the arbitrator(s) shall be rendered within sixty 
(60) calendar days after the date of the selection of the arbitrator(s) or within such period 
as the parties may otherwise agree. Each party shall be responsible for the fees, expenses 
and costs incurred by the arbitrator appointed by each party, and the fees, expenses and 
costs of the third arbitrator (or single arbitrator) shall be borne equally by the parties. 
The decision of the arbitrator(s) shall be final and binding and may not be appealed Any 
party may apply to any court having jurisdiction to enforce the decision of the 
arbitrator(s) and to obtain a judgment thereon. 

Notwithstanding the foregoing, the parties may cancel or terminate this Agreement in 
accordance with its terrns and conditions without being required to follow the procedures 
set forth in this Article. Both parties agrees that in the event of any dispute between the 
parties, it will continue to provide products or s e ~ c e s  without interruption. 

39). On the Effective Date hereof, each Party represents and warrants to the other that: 

(a) The execution, delivery and performance of this Agreement has been 
duly authorized by a11 necessary corporate or other organizational action on its part and do not 
violate or conflict with any law applicable to it, its organizational documents or any order or 
judgment of a court or other agency of government applicable to it or its assets; 

(b) Its obligations under. this Agreement are legally valid and binding 
obligations, enforceable in accordance with their terms; 

(c) It, or its affiliates, have, or will diligently pursue, any and ail necessary 
governmental and other third party permits, approvals and licenses required in connection with 
the execution, delivery and performance of this Agreement; 

Id) There are no Bankruptcy Proceedings, as defined herein, pending or 
being contemplated by it or, to its knowledge, threatened against it; 

(e) There are no known suits, proceedings, judgments wliw or orders by or 
before any court or any governmental authority that materially adversely affect its ability to 
perform its obligations under this Agreement; 

( f )  It is a "forward contract merchant" within the meaning of the United 
States Bankruptcy Code; and 

(g) With respect to this Agreement, it, or its afiliates, are a producer, 
processor, commercial user or merchant handling Coal, and it is entering into such Agreement for 
purposes related to its business as such. 



THE PARTIES, BY THEIR AUTHORIZED AGENTS, HEREBY EXECUTE THIS COAL 
SUPPLY AGREEMENT. 

The Union Light, Heat and P-er 
Company 

BY: 

TITLE: p#aJ 
DATE: 1 13 

BY: 

DATE: ( - 5 - O G  
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10). Quality Adjustments: 

Bta (Check One): - WA 
X - Btu price adjustmeot ($ltnn): 

_Zf the wntbiy weighted avenge a~turil BTUnb. is within $1- " W b .  of the 
znantbly weighted average guarantee BWlb thea no 4-t will be made. If the 
mcddy weighted average nctual BTU/Ib. varies by more than 200 Btuflb. above or 
below thr: rnontbly weighted guarantee Btunb then the Contract Price will be @usled 
as fo l lm 
S h m  ( M d y  Wcighkd Averae;e Actual Btullb - hhatbly Wei&kd Average 
Guananteed BUb) x Canlract Price I Monthly Weighted Ayaage Gmumhd gtulIb. 

s q ( a k  Oae): -WA 
-x- SO2 p a d @  adjustment for d b e r  coal 

(&ton): 

$02 mmaltv a&@mnt for w;nibber coal IWtonk 

L f a U : M d y W e i ~ A v e r s g c ~ I b s W m m b t n c x c e e d s b K  M y  
Weighted Average Guaraateed !bs SO&m&tu for Coal shipped and u n l u  by 
Buya in any calendar month, the SO2 Adjustment fin all Coat unIwded during & 
month is eqyal to: 

!Wton = (Monthly Weigltted A m @  Ouarantmd lbs SO2hmibtu - Monthly 
Weighted Average Acbual lbs. S02hmtbu) x Monthly Weiefited Average Actual 
Btu/Jb) x ((E x .lo) t- $85) I 1,000,000 

m. E is defined for any given delivery mrwth as tfu: 3 day average SO2 Rice of 
allowances expressed m dollars per bon of SO;! in the table entitied "Daily Market 
Asscssmtnts, SO2 Alowanccs, Price far cment vintage yeaf' pubkhcd in Enagy 
Argus Air Daily, or its successor publidion, far sucb calavdar month of delivery as 
published on the 3*, 4' and 5th businma days ofthe sihqeatamth (e.g., spot 
S02 price (E) bx allomcee for January 2M15 ooaI &@ntste would be calculated by 
using an average of the indices published in En- Argus bir Daily on Febnvary 3, 
4, and 7.) lo the tnat fhc rnarkct pricing published by Energy Argus Air Daily 
ceases to ndst, an acceptable source of market pricing shell be rmtually agreed. 

ABh (Check One); NIA 
X- Ash Paralty Adjustment Piton): 

If the Monthly Wtighted Actual Ash % exceeds 13%, the Ash Penalty 
Adjusbnent is equal kc 

$/ton = (Monthly Weighted Average A~tud  kah % - 13 %) x $0.35 

Price adjustm~nts shall be made to the neareat $0.001 and calculated oo a half-month weighted 
-ge- 

It). Weight- Determbation: The weight of each barge Shipment shall be deta3nined 
by draft survey at baqp loading as pdrmed by an indepadent dratt wweyor upon 



mutual a&ement between Buyer and Seller with the costs h m  Seller's account. The 
weight of each train or truck shipment shaiI be weighed at SeUer's .sxpeme by means of a 
d e d  batch weigbhg system or certified track or truck scale or in the absence of a 
batch weighing system or ttack scales lbr rail weights, official railmad weights. Such 
analysis shall be f h Z  and binding and shafl govern forpayment. 

12). Lcrading Terms: Seller agrees tr, Ioad a minimam of 1,500 tons inmo each open 
hogper rake jumbo barge and a mmimum of 1,7W tons into each open hopper box jumbo 
barge. If Sellex far% to load the becges to meet these minimums, the diaence between 
the minimum tonnage and the actuai tonnage times the barge rate ($/Ion) to Buyer's 
destination will be withheid fim payments. Seller agrees to ensue that coal is avaiable 
and that the loadbig dock has tke capacity to load barges within 72 burs of placement. 
Failure to load barges within 72 hours may msult in demurrage charge6 to the SelIer. 
Buyer may withhold demurrage charges fmm final payment. 

*era1 Tenns and Coadilions 

13). Farce Majeurr;: If a Party is delayed in u pveuted from pdhmhg, m whole or in 
part, any of its obligations due b acts of God, war, riots, civil i o s H o n ,  acts of tfie public 
enemy, strikes, lockou@, rmtmal disastias, or other causes that are beyond the mascmable confro1 
and without the fault or negl@ce of the Party affected theby (such ewmts be@ t e f d  Co 
her& aa "Force Majeure"), and such Party gives oral notice and M details of the Force Mejeure 
to thc otha Party w i l e  bm (2) business days doc- of the event of Force M a j ~ l n  (such 
notioe to bc umfimxd in writing), ihcn d d g  the pendency of such Faroe Mqjeure but fa no 
longer pmiod, the obligatims of the Partits (OW b n  obligations to make payments due) 
shali be suspended to the extent requid by &e want. The Party affected by the Fom: Majwe 
shall rr;maly the Foroc Majeurt wJrh all masanable dispstch and will keep the othx Party advised 
as to fhe conbinwince of the Force Majcme event; provided bowcver, tbat this provision shall not 
nqyire Seller tu deliver, or Buyer to re;wivc, tbe Coal at points dber than the Delivery Point fbr 
the nuthokd Source iwhuiing allowable substitutions under the Transacton. A ohanga m 
market coaditions including the abili!y of ScUn to stn. Cod at a higher price, or Buyer or Buyer's 
customer to boy Coal at a lower prim, wftesha or mot fareseeable Ml n&mxmidered a Force 
Majeun: -I. If an went of complete m partial Force Majeun: pffsists for a contmuow period 
of sixty (60) days, ttrw the Party- ctairoing Force Majam shall hwe fb, option, u p  three (3) 
days' prim written notice, to leanimtc this transaction to the cxccot ahted  and the associated 
obligations of the Farties (dber than paymeat obli- for Hritg p e r f ~ c c  themunder), In 
the event of a F a m  Majeute, delivery of tfse afiffited Quaafity of Coal sfi;nll oot be made up 
exapt by mutual agreement of tbc Buyer and Seller. If Seller chhu Force Majeune and is 
unable to mat all of its sales obligations unda Ws Agmmmt and any other of its Coal sales 
agreemeats mvolving Coal of a similar type and cZuality as the CoaL, a if Buyex chime Fon?e 
Majeure and is d e  b meet all of its purchase obligations uuder this Agwxmt and arry other 
of its Coal purchase ageemcats mvohing Cod of a similar type and qPality as the Codl, then any 
rcductiom in SeUeres ddhries or Buyer's pmhms (as applicable) shall be aUocated on a pm, 
rata basis mmq the affioted hams~ctim(s) aod mcb otha Coa supply or purchase agmuwmh 
involving Coal ofthe stme type add quality 8s the Coal, to tk exterd ccm~tmRy pGnnilted by 
euckTransactionaed agmmmk 

14). P a y e  Buyer win self-invoice bi-nroPrlrmy. S h i p c u t s  ual& ,during the firSt 
thmugb the t ifbdh of each m t h  arc payable 10 days after the CD6 of fbe month at the Contyt 
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Price. Shipnmts unloaded during the abdgldh tbwgh the end of each month ars payable, with 
q ~ t y ~ t s f a a U S b i 8 l d p m ~ d l d o a & d d ~ g ~ m o a b . Z S  dayraRathcendofeach 
mtb. Shipments shall bc unloaded in the n d  course of busiwss, without wreasooablc 
delay by Buyer. Buycr pay, by elcotmnic kPnba h imrne- available Unibd Stab 
b d s ,  th mutt set f d  m each invoice dong wit?i the neeessay infamation enabling 
recumiliation to the r e b m t  Shipmeut to the applicable pa-t address belok 

- 

pwer Bfl1ing_Cantwk 
1000 E. Main Sbreet 
Plainfield, IN 46168 
Attnt Anita W a  
Fw. (3 17) 838-1023 

Courrtar>aw Pamat Address 
BankName; 
Accauntmm 
A13A number: 
PlwmeNrrmbcr:. 

Buyw hereby r q m m t s  and warrant6 to Sdla that pursuant to tbe SrofUeI Saks 
A g r e e d ,  ULHgiP is obligated W make all payments to Buyer under such agceement to Bu)m's 
depodmy account at (the *%auk!'), Account No. (the "Accuunt"). Buyer haeby 
c o v ~  that it will not modify such provisiws of the Syafuel Sales Agrccmcnt without Seffa's 
prior wriUen consat Buyer M y  gfants to Seller a d t y  irrtaest in and m the Acanmt. 
Bank, Buyer and CGBtE, in its capacity as Agent for ellex and all of th@k suppliers, has 
enterad into a Control Agreement in the fiDnn aftached bereto aa Exhiit A pursuant to which 
Seller's bccurity interest in and to the Account is pafkcted. CG&E bas assigned its Intaest in the 
b t m I  Agrceme~t to UtHW diktive January 1.2006. Seller hereby appoints ULH&P as its 
agent f a  pulposcs of umirouing &a Account tJ?BiW has acwptd such appointment and 
agmd that it shall makc papcats &am fhe Account to S c k  pussuant 60 the invoices submitted 
by S 4 a  to Buym an ths lom aad 25& business day of egcb caleadar month, or if the Sank shall 
bo closed ocl such date, the next day tbat the Bank is open. On eacb payment data, the security 
intemt of Seller shaU be gcvi parsxi wilh the security interests of all other suppli~ts of cclal to 
Buyer (b "Other Suppliers"), and if the funds in the Ascount arc not suf%cnt to pay the 
a r u m @  payable to eaoh of the Other S u . h  in fu\l, thea Agent shall arakc: payment pro rate to 
Sellat mi f b  Other snm,licrs. 

15). Billing Dispute. If Buyer, in good faitb, disputes an invoice, Buyer ahall no la* than Lhe 
time of payment of the invoicc wtQ Seller of the basis for the dispute and pay the portion of 
such atatanaat not in dispute m later than the due datc. If any ~mr,unt withheld under dispute by 
Buya ia ultimatdy dctemincd k, be due to Seller, it s t d l  be paid within one (I) Business Dsy 

su& glekmimtioq dmg with iutcrest a c d  at the Inter& Rate fiom the original dw 
date until the date paid. hdmztapt omq~~ymarts &ill be rc~mwi by Seller upnn requ~st or 
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deducted by SEUa fkom &sequent payrne.nts, with in-t accrued at the Merest Rate born the 
date CrrigiuaUy paid until tbe dats repaid or dedwttd Inteast Ratc mcaas, far any &a thc larscr 
of(a)tao(2)prrsmopar~eperomnrmno~of~~t~~rthe~i~grsts ("Rime 
Rate") es may bc piblished hm time to time in che Fedad Resarc Statistical Release H.15; a 
@) tbe maxirmrrn lawful interest sate. 

16) Bankmptcy: in the want eitha party (9 files a petition or othQwise *co-ceg or 
a m p k x s  in a proceeding unda any bankngrtcy, insohwncy, I-zation or similar law, or 
has any sudh pctitim filed or commenced against it, (a makes an assiapmcnt or any g e d  
ammgamk fbr tbr: benefit of aeditars, . Cii) . otbnme becomes bankntpt ar insolvent (hawever 
evidenced), or Cm) has a liquidatm, ahmumator, receiver, trustee, amservabm m similar official 
appointed with mqmS 4o it or any sohstnntial portion of its properly or assets, (collectively, 
Wamknrptcy Pmxdings"), then ihe other party may, at its optian and in its sole discr@ign 
r m y t i m t l l f i ~ u ] p n w r i ~ n o t i o e , t e n n i n s t c f h i s ~ i n w h o l e o r i n p a r t  

17). Mabtdal Ad- Cbangc: A Matesial Adverse Change oocurs with sew to e i tk  
Party or either Party's credit support provider if one exiets, if (i) thae is any material. change in 
the condition ( h c i a l  or otherwise), net wcnth, assetrr, p x ~ p t i w  or operations, M in ecmomic 
conditions, wbicb, laken as a w-holc, can rwsoaably be antioipated to impair tk ability of sac& 
Party or such Platy's rredit aplpHt provider to fbWl its obligatiowq or (ii) there is reasonable 
gpmmds to betiem the c3tditw&ess of such Party has become unsatisfactory or its ability 
topedimnunderthisAgreernenthasbecnmataiallyimpaired. 

18). Adequate Asman~e6: If a Uateiial Advcrsc Changt has occuntd, the Party scckjal: 
assmaace (WReqwxithg Party") may mak;e a writtar. request of the dtK1: Party CTroviding 
Pmty") to provide Adeqwtc Assurance in an amount de?.emined in a ommially wasunable 
manner, and m a fbm acceptable to the Requesting Pa&. Upon d p t  of the nquest, the 
Providing Perty s l d  have one (1) Bastacss Day to pmvide such Adcquale Aasuranccs. If not 
provided, h Requesting Party will be entided to the remedies set fard, below. If the Providing 
Party provides Adequate Assurance to tbe Requesting Party witbin one (I) M e s s  Day, it is 
u n d a t o d  Ulat thc Providing Party shan not in fact have &tauHed undn this Agreement by 
Iannring a Material Adverse Cb;mgt. Adequate kssunmoc is &dined as (i) cash (ii) letteas of 
d t ,  or (iii) sueh iirnn of security acceptable ta the Requesting P;aty. 

19). Evant of Defirult Aa Event of DefauIt (%vent of DeEauh") wi& re8pect to a Party (the 
''Dek- Psrty'3 &dl mean: @) the f a b  of %x Dehulting Pwty to pay wbw due m y  
requked paymemt and mach fahne is not nmedied within three (3) Business Days after wrim 
no*, (ii) the failure ofthe Dehalting Rdy Q comply with its atbier material o b l i g a h  undcr 
rfris Agreement and such failure ia not minedied within Ifnee (3) Bwhss Days a h  written 
wtke, (iii) a Wrty or ib credit.8upport pmider is subjcct to a Bsnkruptcy RDceecfing; or (iv) a 
Faq s u f f i  a MaoeriaZ Adwmc Change and fails to p v i d t  Adequate Ammms. 

20). M y  Tembticm: Upon the occumncc and during the co(1tiwme of an Event of 
Default, as to the Defkulting Party, the dher Party (the "Non-Defautting Partyll) mey, iu ib sole 
discretiax (a) accelerate and liquidate the Parties' respective ab'ligations by d l i s h i q  and 
not@& tbe JMudting PPrty of an early tmhation datc (which shan be no earlier then the datc 
suchoPirttanmoticeisrecdvedandnolatatban twusty(20)daysaftatbtdateofsuchnatice) on 
which this and any other Coal Agtament shall taminate CEarSy TwmiWian DaPe")-* andlor @I 
withhold any papmats due to the DWting h l y  until amh Event 0fl)efaut is cutcd; @or 
(G) BuGpedd perfWmnce d its obU@as until such E m t  of DeEault is clpd 
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21). Early Tamhation Payment If an Edy Tfzmination Date is established, the Non- 
Wiiulting Party ahall in good faith cal~ulate its Gains (Gabs meana ma amount equal to aPe 
present d u e  of k economic bem6t, if any, exclusiye of Costs, to it resultting fmcn the 
tgm-&mtion of its obligations with respect to a terminated Transaction, d e m  in a 
conmewidly reasonable manner) or Lasses (Losses means an amount equal-to IWpresent value 
of the economic loss, if any, exclusive of Costs to it lpsulting bom the ttmhution of its 
obligatians with respect to a tennEnsted Transaction, detemined in a couunercially reasonabh 
mamcr), a d  Caste (Costs meats any brokerage fees, cammissians and other transactional costs 
and expenses d y  incurred ci- by tbe Non-Delaulting Party as a rermft of lmnimting 
any hedges or 0th- risk maaiitgment aontmcts andlor artaing into new ammgmmts in mder to 
miace tbe Qnfy temhbd Tmmiadi011(s), and UgzJ Costs i n d  by the Nan-Defaulting 
Pmty), rcsofting from ttae termination of this and any 0th Caal ~~t 'between the parties, 
aggregate such Cjalns a Lossts, and Costs, and @en notify the Deigulting Party of tbe net arnwnt 
owed or awing. If the Non-Dehdtbg Party's a m  Losses and Cost0 exceed its aggregate 
Gains, the Dchul$ng Party 8- within Wo (2) B u s h  Days of its receipt of w h  nadce pay 
tbe net amount to the Non-Defaulting Party, including; inhe& h m  tho Early Tamination Dete 
until paid. Ifthe Non-l)eWtbg Party's aggregate Gains exceed its agpgate Losses and Costs, 
if any, resulting b m  such early tenmidian, the Non-Defaullting Party shall pay the aet amount 
to the Lhfkuftkg Party in accord- with h w m p h  18 baeof. The Non-Defaalting Pasty shall 
aetamine i@ gains ar losses, and costs, as of tlu Early Tumination Date, oi, if that is not 
p o s m i  at the d e a a l i e r i t  date thereaRer is reasonably possible. If an Event of Default occurs, 
the Non-Dekulting Party may (at its elecriap.) 6ct off any ar all amaunts tbat the Defaulting Party 
owes to the N o a - M t i n g  Party under thb and any otha agreement between the Parties. 

21). N&g If the Partics arc required to pay any amount an the same day or m the same 
m t h  under this or any other Coal &en such amounts with respect to each Party may 
be aggregated and Olm: Parties may discharge fheir obligations to pay through ne#ing, in which 
case Be Party, if any, owing the greater aggregate amount may pay lo tbe other Party the 
difiaarct: between .the amounts owed. 

23). LiaJiEBtiua of Liabiliv. No waiver of remedies or daumgcs baein shall apply to claims 
of arrticipaapy npudiatian or rcmedies thmf provided Ernr by law crrcept that neither Seller tror 
Buyar shall be liable to lhc dtller far c o n s c q e  mckhtd, ~ i y c , ~ I a r y ,  special or 
indirect damages, lost profilq or business intemtpticm damages, hk in equity or by statute, in 
tort, cw m contract, under any indemnity pmvision or othawiae. 

24). Tide/ Risk of bas: Seller wanants p o d  tidc to all Cal deli& bereunda, 116ee and 
clear of all claim and d r a n c e .  Title and risk of loss shall pass to ttre Buyer upan delivery 
at the Delivery Point 

25). Assigmmnt: Neither party &all assign this Agmment without the prior written consent 
oftbe o h  party, w h i c h m t  shdl not be ~1.easonably withheld ctr delayed. 

26). Entire Agreemat ?his Agreement is the final snd artire a v t  between the parties. 
No madikutiau or amendment ofthis agreement shall be effective or binding unless set forth in 
writing aigoed by both parties. 

27). No Waiver: Waiver af any breach ~ f t h e  Agmment shall not be c m c d  as a waiver of 
nnydhertnaach 
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28). Gcrpaning LNI: This Agma~at dmll be ~oastnxed in accadance with aod governed by 
the laws of the State of New Yaik, including without Lirnitatiou tbc U n i b  Conunercial Code, 
without giving e M  to the doctrine of conflict of laws. 

29). Con~nt ia l i ~c  Each party W y  ackowiedges that this Agnmnmt cmtams 
umfidential Mkmatim that m y  place such a party at a competitive dimh~tagc i  if disclosed to 
tbc public. Theref- the tarns of this Agreement shall be preserved as confidential by tho 
parties, except to the eaAmt d i s c l m  may be .required by law, mguhritn or judicial . . 

order, and and parties shall employ mmmble means to effectuate such 
confideotiality. 

30). Notices Notices under thi6 Agroancnt &all be given in writing and shill be efht iye  
whenrcceived 

31). Limilath on wamanty: Excqft as expressly set firth haeh, allex eqmssly d i s c l h  
any other m p s a w i v n s  or: d e s ,  written ar oral, express or implied, inc1udbg 
mewhantabir%y, or fitness for any particular purpose. 

32). Rectxding: Each Party hereby consents to recording of conversations without any .Ifintha 
notice. 

33). Tbe Parties agree to work toward finalizing a Mastet Coal Agreemuit. 

34). Forwsrd Contract: 'b Parties agree that Tnmsactim conrrtibtes a "farward 
cmtmct'' and that ibe Partie8 shall be Wbmard c m i m t  mtn;hmtsL within the meaning of the 
Unittd Swles Eja&upy Codc. 

35. Boyer's C 3 m d m t  Pursuant to thc Coal Consulting aad T-tion Agree33lcnt by 
and between The Cbibati Gas & Electric Company and Tyrone Sydiiels, L.P. dated March 1 1, 
2004, as assigned to ULH&P, Buys has retained ULFI&P as its co- B r  purposes of 
entering into purchases plnsuant to this Agreemtnt, exercising any of Buyer's aptiollls to purefaas+ 
coal, scbduIing deliveses under the Agmemmt, and g m c d i y  administering day-today 
activities uuder this Agrwnent on behalfof Buyer. Seller Wl be entit?&to-rely on pmhses 
executed by ULWW and i m h c t i ~ l l ~  h W&P with respect to the exercise of Buyer's 
optianspursaanttotbeAgrcnaeait,soheduvlingdclivecitaofcOat,aadotkrnuttcra mcarma;tion 
with the day-today adminiatration of this Agreement as b e i i  binding on Buyer. 

A, I%mxJim. If a dispute arises betweat the Parties ~ k t h g  to this Agreemoat, the 
Parties agrm to use tZ#: following pcEdure  prior to either Party pureping dher 
available remedies: L 

() A n d b g  shall be held promptly betovccn the Parties, a#ended by individualo 
with decision-- authority regarding the dispute, to a#anpt in good ~ t h  
to negotiate a resolution of lbe dispute. 

(ii) if within tbky (30) days after such metiqg, the Pertiar have not succeeded in 
negotiating a resolution of tbe dispute, &her Party may with writtea notice 
reqiuite the 0th~~ Party to a r b h k ~  such dispute. 
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(iii)lf, within ttnirty (30) days aAer such meeting, the Parties have not succeeded in 
negotiating a resolution of the dispute, then. u p  waitten notice to the other 
Party, e i k  Party may nquest that the matter be r e f d  to binding aibitratian 
befcne tbnx arbitrators, one of whom shall be named by Buyer, one by Seller, 
and a third of whm shaU be d by the two  arbitrator^ appoinfed by Buyer 
and SeIlier, nqxstivdy- If tither Seller or Bum fails to se1ei.t an arbitrator 
within fifteen 0 5 )  days aRa receipt of w d t a  n o k  lhm the 0th of its 
electiaol to submit a matter to arbilxatim and naming its &i i ,  the Party 
giving such notice shall have tht right to appoint an arbitrator for the Party in 
aefaurt; and the two thus chosen Wl tficn select the third &itrator. Tht 

of the Mrd aibitraku, if not agreed upon within twenty (20) days, 
ahan be made in acconhm with CPR's Rules frlr Nm-administcmd Arbitration 
ttWp in cfkd (the ''Rdles'3.. The Rule shan govern any sucb prowdnga 
J ixdpz t  upon any award rendered by the a r b i  may bc cntuui m any 
C a u a h a v i n g j ~ ~ ~ o f  EachPartyshaIlpayfarthesenricesHad 
exgarses of the arbitrator appointed by it aad for its costs, ucpenses, and 
attmeys' k s .  Fees and expensea of tht third arbitmtor and court reporter shall 
bepaidineqnalpartsbythePartieskct~. 

B, ph-ocaedinq. Ail negotiation and &kition proceedings shall be strictly canfideatial 
and used solely fbr Me purposes of settlement Any mterials prqpsred by one Party 
fir those prwxdmgs shall not be used as evidence by the dha Party in any ~~ arbitration or legal proceeding .,All arbitration proceedings shall also be 
strictly confidential. 

C, Claritv_of Ob-s Each Party fully mden$ands its specific obligations under the 
- provisiam of ~s W o n .  Neither Party considers such obliptiow to be in arry way 

unenfiieabIe, and neither Parry will contend 60 the wntnvy at any firturc time or in 
a I i y f u t u r e p ~ .  

37). On the Effective Date hereof, each Party represents and warrants to the other that: 
. -- 

(a) The execution, delivery and pcrfbmrance of this Agreemar has beem 
duly authorized by aU necewsry Corpanate m ofher wggnMonal aotian on its part and do mt 
violace or 4 0 t  wifh any law applicable to it, its o q p k a t i d  documata ar rmy arda or 
judgrnent of a court or o h  agency of g m m m e d  applicable to it or its as*, 

(b) Its obliwous this Agreemeat are legally valid and bin&ing 
obligations, en fmblc  in a c m c e  with their teims; 

{G) It, cu its 89il iate6, have, or will diligestly punsue, any and all necessary 
govcmmcntal and o t k  third party pamihj, appravals and licenses required in c o n n m  with 

. the sreoutiun, delivery and parforr4ance ofthis Agmxneng 

(d) That arr: no Btxnkmprcy Rouxdings, aa defined &rein, pendir~g or 
b e i i  contemplated by if ar, to its knuwkdgc, wend a* i% 
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(c) There are no known a s ,  pmmdiigs, judgments N- or mdns by or 
befon any court or any governmental 8r.aWty that matMiaUy achmc?y affet ita ability to 
perfbnn its: obligaticms Mda this A g h ~ ~ e n t ;  

(f) It is a " f i i  canh.act mar:itautn within the mcaning of tbe United 
WtesB*hcyCodc; and 

(g) With respect to this Apxmmt, it, or i t s  amates, art a pducer, 
processor, c-1 user or  ma^ haadling Coal, 8od it is entuing into such Agrenncnt for 
purpasesroW to its business as such - 

TM? PARTIES, BY THBLR AUTBORZSD AGENTS, HEREBY F%jXNTE 'THIS COAL 
SUPPLY AGRE- WIKlH SELAWL BE EFFlECIITV]G ON TKE DATE FIRST ABOVE 
WlWiEN. FAILURE TO OBJECT THRaE (3) BUSINESS DAYS OF REX33ZPT OF 
~ S A ~ T S H A U O Q ~ A ~ A N C E .  

TYRONE SMrmEt6:LP 
. - --. ". -. -- . .- 

BY: - 
- k ' L - t - 4  C t P  ~LB;.B GG,. G k J  P - h  

BY. - - 
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Schedule 1 
Standard tu Confirmation: Spedficatians 

The Coal &livered herwu~dm shall cmfbrm to the following specifications oh an "as 
received" basis: 

BnUtfF 
MQISTURE 
ASH 

Shipment Typical QuaMy Sbipment 
(Barge/ Onit Trah) RejeEtiou Lbnits 

Parw / Una Tram1 

SULFUR DIOXIDE (SO$ 6.50 IbJMMBTCI > 6.75 lbflMMBTU 
VOLATDUE 30% C 28% 

P 

Size (2" x 0"); 
- Top size (inches) <2" > 3" 
- Fines (% by wgt) 

3 Passing !A'' weea c W ?  > 50% 

a R I M , A B m  @GI) 50 < 45 

softening m=w) 2,200 OF 
Hemisptraicai (E=W --- 
Fluid 

*Ail the Coal will be such size that it will pas througha screen having square perfbrations thne 
(3) inches m diameter, but sbaU not contain marc than 55 percent (55.0%) by weight of Coal thet 
wilt pass though a screen having square pafmatiuns oue-quarftx (ll4) of an inch in diameter. 

Note; & used berein > meam greater than and < means ki~ thaa 



This PIBST AMEM,haeNT TO THE COAL SUPPLY AGREEMENT 
CFiFirst Ameodment") is mads Qul entend into & i d @  daydFebmmy, 2004 by smd 
between 3 an 
Obio Corporation and ~yrone. Synfuels, L.P., it ~ a l i w a w  Umitrd Pafin&hiP C%SLP". 

WHEREAS, the paiiecs entered into a Coal Svpply Agr~ement dated September 
2,2004 CCoal Supply Agment'"); and 

: WHEREAS, the partjes wish to anend tbc Coal Supply Agnxmd as provided 
herein. 

NOW -RE, in consideration of the mutual wvewnts of the parties heatto, the 
parties agrcc as Mlows: 

1. AMENDlHli2W.S. The Coal Supply Agreement is amended 8s follows: 
a. following mentfmenb hall be eective with the November, 2005 map: 

i. Section. 1 - Term of Agreement. and Qpantjty:of Cod to be Sold will 
be amended by extending the taqrtl throtigh Maroh 31,2006. 

ii. Section 7 - Coal Quality will be mended by reduckg the monthly 
weigbted average guaktee for ash fbm 15.OOPA to 14.00%. 

iii, Section 11 - Price Adjustment for SulAv Conteat ahall be deleted in its 
cathty and replaced with the firIlowin& 

" 

"Scction 11 - Price Adjustment fbr SO2 Content: 

If ,W Mcmthly Weighted Avengc A d  Ibs S-tu BXW& 

5.678 lbs s02hnmbta for Caal unloaded by Buyer in any ca~& 
month, the SO2 Adjustment &..all Cod uuloaded cfurirrgtfie m o d  is 
equal n: 

fltm - (5.678- Monthly Weighted AseYqe Actual lbe. SW&) )x 

Monthly Weighted Average &tual Btullb) x ((Spot price 6f SO2 
Erniaion Allowancw x ,lo) + $85)1 l,d00,000 

Spot price of SO2 Emhdon &anw for any given delivery month 
means Evolution Markd'e 502 bdex Mid-way between the bid and 
ask price for the mi clarest m e "  

iv. Section 12 -Price Adjustment at A& Content ahall be deleted in its 
a h t y  and rqlaced'iuith: 



"lf the weighted average pcar;aat a& by weight (rus received) of the 
coal udo8dsd during y y  calendar montb i s  greater than 14.00%, the 
price par ton fix all coal unloaded d q g  ther month shall be duced 
by $0.07 for each 1/1&h pacent (. 1%) of ash m excess of 14.00%.'* 

b. The following smsndtnenb shall be cflhtive on and a f k  Jmwuy 1,2006: 
i. Sectim 1 is amended by adding prior to the last period of the-fiectian 

the phme, ".as assigned to and assumed by The Union Lf@f Heat 
and Power CQmpany (TJLHW)"; . 

ii. Section 2 is  amended by replacing the refmce to "Thc Cincinnati 
Gas & Eleotric Company's" in line ihrei with WUWP""; 

iii. Section 8, Patqpaph 2: is ammded bg adding after the phrase, "The 
Cincinnati Gas & Electric Csmpany ('CG&.E!')" the phrasc, "as 
assigned tb and assumed by UILHW'; . 

iv. Section 8,R;;nagraph 2: is. amendd'by taplaeinig the r e f m c e  to 
" C C ) ~ "  in linc 8 with '7SLH&P". 

u. Section 8, Paragraph 2: is mended by rq~laciog the refisi.encea to 
"CG&E" m lines 12 and 13 with "ULHBP". 

vi. .Section 18: is &ed by replacring tbr, rdfcKancc to and "The 
Cincinnati Gas & Electric Campany" Gth 'The Union Light, Heat d 
Powet Company"; 

vii. Section 19: is amended by mphciag the rtferenoa. to "The Cincinnati 
Oas & Eltcttir: Company ('CGW)" in lme 5 with "ULHUI3. 

viii. Section 20: is mended by replacing the: refmce to UCCS$E" in line 5 
with 'W". 

ix. S d ~ n  26: is amended by mplac'hg the refemnces to 'GG&E" in lines 
2 and 6 wish ' 2 n H W .  

2. A D D I T I O N A I , D O ~ N T 8  All partie* it$ree to cooperne Mly amd 
execute any and all s u p p l c m ~  dmm- and to take all additional actions which 
may be necessary or appropriate to gjve full force and cffist to the baSic teams and intent 
~f this Filsr Amendment. 

3. : ENTIRE AGREEMENT AND, SUCClESSORS IN JNTE-' The Cod 
Supply Apemeart ntnd this FiRt Amandmat wnuim the entire agreenient'betwem the 
p d c a  hereto wih regard tn the mttm set fm therein end shall be biding lipan and 
inure to the benefit of the a u m r s  and assigns of eech. 

4- CAPITALIZED TERMS. Any capitalized tsnrrs set forth herein that ape nor 
W e d  herein shell be given their meanings as set forth in the Coal Supply Agmmc10t, 

IN WITNESS IV'HEIREOF, the paxtiw have cakd  this First Amendment to be 
mccuted as of the affective Date set forth herein above. 

Tyro18e Synhiels, LP. 
By; CQs Inc, its General Partner 





ASSIGNMENT AND ASSUMPTION AGREEMENT 
WITH RESPECT TO 

COAL SUPPLY AGREEMENT 

This ASSIGNMENT AND ASSUMPTION AGREEMENT WITH RESPECT TO 
COAL SUPPLY AGREEMENT (this "Agreement") is entered into as of February 

3@ ,2006 by and between The Cincinnati Gas & Electric Company, an Ohio 
corporation ("CG&E), and The IJnion Light, Heat and Power Company, a Kentucky 
corporation ("ULH&P"). 

WHEREAS, CG&E is a party to a Coal Supply Agreement by and between 
CG&E and - -_- - -. V ,  ;., ("Supplier") dated September 
28,200 1 ("Coal Supply ~gree&ent"); and 

WHEREAS, CG&E and Supplier have entered into an Amended and Restated 
Coal Supply Agreement dated September 2,2004 ("Amended and Restated Coai Supply 
Agreementyy, and 

WHEREAS, CG&E intends to transfer to ULH&P CG&Eys interest in Unit 2 of 
East Bend Generating Station ("East Rend Unit 2"); and 

WHEREAS, CG&E desires to assign the Amended and Restated Coal Supply 

3 Agreement to ULH&P; and 

WHEREAS, ULH&P desires to assume and take assignment of the Amended and 
Restated Coal Supply Agreement from CG&E. 

NOW, THEREFORE, in consideration of the premises and the agreements and 
covenants herein contained, the parties hereto, intending to be legally bound, agree as 
follows: . ..- 

ARTICLE I 
ASSIGNMENT AND ASSUMPTION 

Section 1.1 Assignment and Assumption. Effective January 1,2006, (a) 
CG&E hereby unconditionally and irrevocably assigns, sells, transfers and conveys to 
ULH&P all of its right, title, interest, obligations and liabilities in, to and under the 
Amended and Restated Coal Supply Agreement, and (b) ULHP hereby unconditionally 
and irrevocably accepts such assignment and hereby unconditionally and irrevocably 
assumes and agrees to pay and otherwise undertake, observe, perform and discharge in 
accordance with their terms all of CG&E's obligations and liabilities under the Amended 
and Restated Coal Supply Agreement arising from and after the date of this Agreement. 

4ssignment and Assumption Agreement 



ARTICLE TI 
MISCELLANEOUS 

Section 2.1 Countewarts. This Agreement may be executed in one or more 
counterparts, all of which shall be considered one and the same agreement, and shall 
become effective when one or more counterparts have been signed by each of the parties 
hereto and delivered (including by facsimile) to the other party hereto. - . 

Section 2.2 Governing Law. This Agreement shall be governed by and 
construed in accordance with the laws of the State of Ohio, exclusive of any conflict of 
laws provisions thereof that would refer jurisdiction to the laws of another state. 

Section 2.3 Entire Agreement; Parties in Interest. (a) This Agreement 
constitutes the entire agreement between the parties hereto with respect to the subject 
matter hereof, and there are no agreements, understandings, representations or warranties 
between the parties other than those set forth or referred to herein. 

(b) This Agreement is not intended to confer upon any party not a party 
hereto (and their successors and assigns) any rights or remedies hereunder. 

Section 2.4 Successors and Assigns. This Agreement shall be binding upon 
and inure to the benefit of the parties hereto and their respective successors and assigns. 

Section 2.5 Headings; Interpretation. The article and section headings 
contained in this Agreement are inserted for convenience of reference only and shall not 
affect the meaning or interpretation of this Agreement. A11 references to Articles or 
Sections contained herein mean Articles or Sections of this Agreement, unless otherwise 
stated. All capitalized terns defined herein are equally applicable to both the singular 
and plural forms of such terms. The terms "hereof," "herein," "hereunder," "hereby" and 
"herewith" and words of similar import shall, unless otherwise stated, . -- be construed to 
refer to this Agreement as a whole (including all the exhibits hereto) and not to any 
particular provision of this Agreement. The words "including" and words of similar 
import when used in this Agreement shall mean "including without limitation" unless the 
context otherwise requires or unless otherwise specified. 

Section 2.6 Amendments and Waivers. This Agreement may not be modified 
or amended except by an instrument or instruments in writing signed by the party against 
whom enforcement of any such modification or amendment is sought. Any party hereto 
may, only by an instrument i.n writing, waive compliance by the other party hereto with 
any term or provision of this Agreement on the part of such other party to be performed 
or complied with. The waiver by any party hereto of a breach of any term of this 
Agreement shall not be construe as a waiver of any subsequent breach. 

Section 2.7 Further Assurances. Subject to the terms and conditions of this 
Agreement, at any time or from time to time after the execution and delivery hereof, at 

Assignment and Assumption Agreement 
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either party's request and without further consideration, the other party hereto shall 
execute and deliver to such requesting party such other instruments of sale, transfer, 

3 conveyance, assignment and confirmation, provide such materials and information and 
take such other actions as such requesting party may reasonably request in order to 
effectuate more fully the purposes of this Agreement. 

Section 2.8 Notices. All notices and other communications hereunder shall be 
in writing and shall be deemed given (a) on the day when delivered personally or by 
facsimile transmission (with confirmation), (b) on the next business day -when delivered 
by a nationally recognized overnight delivery service, or (c) five (5) business days after 
deposited as registered or certified mail (return receipt requested), in each case, postage 
prepaid, addressed to the recipient party at its address set forth below (or to such other 
addresses and facsimile numbers for a party as shall be specified by like notice; provided, 
however, that any notice of a change of address or facsimile number shall be effective 
only upon receipt thereof): 

(0 If to CGE, to: 

(ii) 

The Cincinnati Gas & Electric Company 
139 East Fourth Street 
Cincinnati, OH 45202 
Attention: Vice President, Fuel Procurement and 
Origination 
Facsimile No.: 5 13-419-5690 

If to ULHP, to: 

The Union Light, Heat and Power Company 
139 East Fourth Street 
Cincinnati, OH 45202 
Attention:. Vice President, FueTT'focurement and 
Origination . 

Facsimile No.: 5 13-41 9-5690 

Valley Mining Assignment and Assumption Agreement 



w IN WITNESS WHEREOF, each of the parties hereto has caused this Assignment 
and Assumption Agreement with respect to Control Agreement to be executed on its 
behalf by its respective off~cer thereunto duly authorized, all as of the day and year first 
above written. 

THE CINCINNATI GAS & ELECTRIC COMPANY 

By: 
Name: --- 
Title: lr f l  C--, r / c  .ir 1% P / I .  
Date: -;C - ~ - 2 o o O ~  

Valley Mining Assignment and Assumption Agreement 
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CONSENT 
To 

Assignment and Assumption Agreement 
with respect to 

Amended and Restated Coal Supply Agreement 

This CONSENT to Assignment and Assumption Agreement with respect to 
Amended and, Restated Coal Supply Agreement (this "Consent") is executed and 
delivered by ' , an 
Ohio Corporation cffativo as of 1201 a.m., Eastern Standard Time, ~ & u a r ~  1,2006 
(the "Effective Date"). 

WHEREAS, The Cincinnati Gas & Electric Company ("CG&.E") is a party to an 
Amended and Restated Coal Supply Ageemerit by and between CG&E and 

-. ("Supplier") dated September 2,2004, as 
amended ("Amended and ~ & e 2  Coal Supply Agreement"); and 

WEREAS, CG&E intends to transfer its interest in Unit 2 of East Bend 
Generating Station to its affiliate, The Union Light, Heat and Power Company 
("ULH&P") effective Januwy 1,2006; and 

WHEREAS, CG&E desires to assign 'the Amended and Restated Coal Supply 

3 Agreement to UW&P effective January 1,2006; and 

WHEREAS, WH&P desires to assume and take assignment of the Amended and 
Restated Coal Supply Agreement fiom CG&E. 

WHBREAS, CG&E and UIJI&P are executing and delivering that certain 
Amended and Restated Coal Supply Agreement, under which CG&E is assigning to 
ULH&P, and ULH&P is accepting and assuming, all of CG&E's rights and obligations 
under the Amended and Restated Coal Supply Agreement (~allectively~ttte~posed. 
Assignment"); 

WHEREAS, CG&E desires to be discharged and released fiom its obligations and 
liabilities from and after the Proposed Assignment; and 

WHEREAS, Supplier has determined to execute and deliver this Consent to 
recognize the Proposed Assignment and to effect such discharge and release. 

NOW, THEREFORE, by its signature below, in consideration of the transactions 
contemplated by the Amended and Restated Coal Supply Agreement, including without 
limitation the assumption by ULH&P of the obligations of CG&E under the Amended 
and Restated Coal Supply Agreement in accordance with its t m s ,  and other good and 
valuable consideration, the receipt and su6ciency of which are hexeby acknowledged, 
Supplier hereby: 
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1. grants its complete, unconditional and irrevocable consent to terms and 
provisions of the Assignment and Assumption Agreement, including without 
limitation the Proposed Assignment; 

2. releases CG&E fiom all duties and liabilities that arise under the Amended 
and Restated Coal Supply Agreement fiom and after the Effective Date; and 

Notwithstanding the foregoing, however, neither this Consent nor the Assignment and 
Assumption Agreement shall constitute a waiver of any claim against or the release of 
any liability of CG&E arising under the Amended and Restated Coal Supply Agreement 
prior to the Effective Date by Supplier. 

This Consent shall inure to the benefit of CG&E and ULHM and their respective 
successors and assigns and is binding upon Supplier and its respective successors and 
assigns. 

No amendment or waiver of any provision hereof shall be effective unless in 
writing and signed by each of CG&E, ULH&P, and Supplier. 

This Consent shall be governed by Ohia law, excluding its conflicts of law 
provisions. 

hd IN WlTNESS WHEREOF, the undersigned entity has caused this Consent to 
Assignment and Assumption Agreement with respect to the Amended and Restated Coal 
Supply Agreement to be executed on its behalf by its officer thereunto duly authorized, 
all as of the day and year first above written. 

By: - 
- - 

Name.- ~- . . - 
Title: ---- 
Date: L-L-o b 


