
139 East Fourth Street, R 25 At 11 
P 0 Box 960 
Cincinnati, Qhio 45201-0960 
TeP 513-287-3601 
Fax 513-287-3810 
John Finnrqan@dulteenerqv corn 

John J Finnigan, Jr 
Associate Generat Counsel 
Duke Energy Kentucky 

August 3 1,2006 

Ms. Elizabeth O'Donnell 
Executive Director 
Kentucky Public Service Commission 
2 1 1 Sower Boulevard 
P.O. Box 615 
Frankfort, Kentucky 40602-06 1 5 

Re: In the Matter of an Adjustment of the Electric Rates of The Union Light, Heat and Power 
Company d/b/a Duke Energy Kentucky, Inc. 
Case No. 2006-00 172 

Dear Ms. O'Donnell: 

When we filed our May 31, 2006 application and supporting infomtion, we included 
copies of various coal contracts that Duke Energy Kentucky (aMa The Union Light, Heat and 
Power Company) has entered into related to the transfer of the generating plants from Duke 
Energy Ohio (a/k/a The Cincinnati Gas & Electric Company) to Duke Energy Kentucky. These 
coal contracts are located in Volume 17 of our May 3 1,2006 filing. We hereby update our filing 
with a file copy and six additional copies of the following additional coal contracts: 

Confirmation, executed July 5, 2006, for additional coal puschases under the Oxford 
Contract, for the term August 1,2006 through December 3 1, 2006; 

Master Coal Purchase and Sale Agreement between The Union Light, Heat and Power 
Company, d/b/a Duke Energy Kentucky, Inc., and Williamson Energy, LLC, dated May 
4, 2006, and related confi~mation, executed June 20, 2006, for coal purchases during the 
term January 1,2007 thraugh December 3 1,120 12; 

* First Amendment to the Agreement for the Sale and Purchase of Coal, between ULH&P 
and Cumberland Coal Resources, LP, executed August 22,2006; and 

Agreement for the Sale and Purchase of Coal between The Union Light, Heat and Power 
Company, d/b/a Duke Energy Kentucky, Inc., and Coal Network, Inc., dated July 30, 
2006 

www. duke-energy. corn 



Thank you for your consideration in this matter, 

Very truly yours, 
,'- 

Associate General Counsei 

cc: Hon. Dennis G. Howard (wlencl.) 
Hon Elizabeth E. Blackford (wlencl.) 
Hon. David G. Roehrn (wlencl.) 
Won. Michael L. Kurtz (wlencl.) 



Coal Seller: - Cast Buyer: X Coal Sollcr: X Coal Buyer: 

The Union Eight, Beat and Power, d/b/a Oxford Maimg Compaay, Inc. 
Duke Eroergy Kentucky, Ioc 

526 S. Church Strcet, ECll PO Box 2911 

Charlotte, NC 28270 

Attn: Kirn Lubrccht 
Tei. (704) 382-6341 

Pa. (513) 41 9-5840 

Rcf #: HSl O458E! 

Cadi& OH 43907 

-4ttn: Edward C Spikcr 

Tel. 1614) 361-4879 

Fax, (614) 241-5570 

Ref #:- 

This ~ ~ t i n n  s a s  forth rke banding agreement mrawi into bctwem The Udbu Light, Beat and 
Powcr Company dfbh Duke K n e w  Kentucky, be. ("BuyeF) and Of l id  Mining Company, Inc. 
rSeUler':), on the Trade Dart set out bclow ns to a Tkansactim (this "Transaction") =gardins the 
saleipunhsc of Coal under the foIlowin@ fmms: 

I) .  Conmodiry, Cwi, as dcisnul in the MasEcr Agrement 

2). Trade Ratc 6/Z"J06 

3). E'roducr: Cod as specifid in Sehedulc 1 

4) Term: A~gust 1,2006 thsaugh Dwernbcr 3 1,2006 

5). QwntityITons: 12,000 tons pw month far a total Quantiry of 6(1,000 tons ovct the T m  of dxc 
.4grrcmcnt, 

6). Scheduling (Check One): L,- Pcr Master Agmmmt 
- Qthm - 

7). Nmisation Period (Check Onc): XMonthty Q u a r t e r l y  -Other: - 
8). Source($): Seller's mines located in &Imonr and H ~ ~ s M  Counties. OK 

9). Delivery Point (Check One}; F.O.B. railcar at the Source 
- X -FFOOB. barge at the $ m e  O W P  92.8 

Otintf. -.. 

0 Contract Pnce: $32.00 per ton at the: Deliwty Point. The price shall include all taxes, fces and 
propcc C x w r ~ b .  



1 I ). Specifications (Check Onc): -X Pw Attached Schcdulc 1 ( S t m M )  
---.- PN Attached Schsdule 2 (Periodic Perlbmmce) 

12). Sampling 3 m n  (Chuck One): -X- Ph !vhskx Afiiecm~~11 
- Other: 

13) h a l y ~ i s  Pccwn (Check Orlo): -.X-- Par Maslrr Aprcmcnt 
Otbm , , 

14). Payment (Check Qnc): - Pcr 1M3slm Agrccmmt 
2- O ~ ~ G T _ - - " ~  

Buycr will sclf-invoice h-rnmthiy, Shipments unlaaded during the first through thc firkcnth of each 
month ;rrc papblc tcn &ys aftw ~5(5 cnd of the month at the Conhct Price. Shipments unloaded duricg 
the sixtccnfh through thc end of the month we payable, with qualit), adjawcnts f i  all Snipments 
unloaded during the month, 25 days a h  the end of tach month. Shipments sblt be mloadcd in the 
nortnal course of bwimss without unreasonsblc dclay by Buyer. Buyer shall pay, by clwtroni2 rrarrsfer 
in imc.fiatcly available U~tcd Statcs funds, tbc amount set forth on cofih invoace along wit$ the 
necessary irdbmtion enabling rccvncili;rtion to the relevant Shiprmdt :o tho applicable payrncnt adb 
blow. 

1000 E, Main Sthd 
Plainficld, fiU 46168 
Attn: .Mia Webb 
Fax (3 17) 8384.023 

Formulas for Quality Adj wmmts: 
Bttd Btu priu adjustment ($!ton): 

Slton - (Ivfonthly Wcightcd Avcrage AGWI Btuflb - Monrhly Wcightcd Average Gumtoed BWlb) x 
Ccmbact Price / Monthly TVeighed A w a y t  Guiirantccd Bmb. 

SO1 Penalty Adj ament (%'tan) : 

I f  the Monthly Wtighted . ~ V C ? T ' C  Actud lbs S02/hIMBtu C X C C C ~ ~  the Mo~lthly 'rYdghted h m g c  
Guamnteed lbs SO;ZMMbtu for Coal loadcd by Seller in any caladax m~nth, the SO2 Adju~tment fop. a31 
Coal laadd during thc month is equal to: 

S/tm = ((Monthly Weighted Avecagc Gumntccd Ibs. S02hnmbtu - Monthly Wcightcd Average Actual 
Tbs. S02~'h.LMBtu) x Modrhty WcigMcd .\yerage Actual Bnu'lb.) x ((E x -10) * $85)' 1,000,000 

Where: Spot price of SO2 Emission Allowances far any given dclivey month means the 3 day avcragr: 
SO2 Aice of allowances cxpressd in doliars per ton of $02 in the table endtlad "AIR Daily Emission 
All~wance hdices" published in Energy Argus Air Daily, or its wccewr pablioation, far such c a l d a t  
month of delivery as pubtished on the 3d, 4'' md 5'' busintss days of t h ~  subsequmt rnmth (c.g. qwt 
502 price hr allownces for January 2006 coal shipments would bc calculated using an avcrage of fit 
iadiccs published in Encrgy &$us ;lir Daily on Febnutry 3 , 6  and 7)- 



thc Monihly Weighted Averagt Actu~l  Ash O h  wcc& the bfonrhly G m t c e d  Ash %, the .kb 
Penalty Adjus3mcn! is equal .to: 

$/ton :-: Ofonthly Weighted Avcrrlgz Actual Ash % - Monthly Wci@ted Avmagc Gumtccd Ash %) x 
$0.50 

Govomment Imposition (chcck one): X- Per Master . \@mnt - mher --- . . . ...-. ., 

Other: - .,, 
This lcnw constitutes a "CotlEnnation" as refcrrcd t o  in the Mstm Agrccmcnt specified below. 'Ilus 
Confifrmttion supplcmtnts, h s  prt aft and is subjccr to thc Msstcr Coal Purchase and Sale Agccmmt 
dated Dcumba 29,2005, as it has wr may bc amadcd, and supplcm&tcd h w  rime to time (the " M a r  
A@eementW) between the Coal Sclla and Coal 13upr. All p:ovisions contabcd in theMasta Agreement 
govern this Confirmation to the wtent not in conflict with rhe tmns h&f. Terms uscd bu oat defined 
hcrcin shall have the meanings ascrikd to them in the Master Agkcrncnt. 

Please confirm that the foregoing corrtcdy sets forth the. tam! d the agrecmtnt betwren p i o u  md s as to 
this Transaction by timcly retuning m txtcutcd ebpy of this I t W  by facsimile to (533)419-5840. If you 
do not rmm this Confumatlwl w abject to any of the t m  stated hcrcin within tlrJn: (3) Business Days 
of your receipt of 11, then in a~cordancc wilh the hlxitcr Apn=emcnt this Confimti~il  shan be dccmcd 
c m c t ,  and bindine; and cmclusivt evidence of this Tnnsaction. This Cbdimation supmxdes aEy 
h k c r  wsnfinrulfion cenccming this Transaction. 

The Vllion Ligbt, Heat m d  Power Company Oxford Miniag Con-lpaay, lmc. 

Name: Charles C. Ungucean 

Title* Title: President -~ .-- 

Dstc: ~ ) a *  6/2SfOfi 



The Coal delivered hereunder shsll confiom to the following specifications on an ''w received" 
basis, in occardancc with ASTM standads for each shipmat in a month: 

Monthly Weighted Average Shipment 
Guora~tee Rcjecthn U d t s  

JJ%r 13srqJ 

Br'u/LD., 1 1,800 e 1 1,200 
MOLSXLaE 8 %  3 9 %  
ASH 12.5 % 13.5 % 
s m m  
SULFUR DIOXIDE ($02) 6.5 l b m I X Z i  6.9 Ib./MMBW 
VOLATILE 38.4 ?4 434% 

Slze (2" x 0"); 
- Top s i .4~  (inches)* . ~ z x Q "  - Finis (% by wgt) 
Passing !L" sewn C35OA 

REDUCDiG ATMOSR@W: 
Initid Rcfamxion 
Softening (H-W) 2 t000 
Softcning (%'/I%') 
Fluid 

" All thc Cowl will be such sizc that it wiU pass through z scam bving square perfor;ltians tiwe (3) 
inches in diameter, but shall not oorttxtin marc than $5 pe~lccmt (55.0%) by weigh: of Coal &at will pass 
thou@ a scrcm having G(IUWC p ~ f o m t i ~ n s  O X I C ~ U ~ ~ C I '  (%) OC sa inch in diarnetc. 

Nore: As used htrcin > means grcatctf than and <means Icss ihan, 



MASTER COAL PURCHASE AND SALE AGREEMENT 

This Master Coal Purchase and Sale Agreement ("Master Agreement") is 
entered into this day of C- L( - 8 l. , (the "Effective Date") by and between The Union 
Light, Heat and Power Company d/b/a Dulte Energy Kentucky, Inc. ("Duke Energy 
Kentucky") and Williamson Energy, LLC ("Williamson"). UHL&P and Williamson 
(each a "Party" and collectively, the "Parties") may, but shall not be required to, enter 
into Transactions which will be governcd by this Master Agreement. Any capitalized 
term used herein and not defined in the Article in which it appears shall have the meaning 
set forth in Article 11 hereof. Duke Energy Kentucky <and Williamson hereby agree as 
follows: 

Article 1: Transactions 

1.1. Procedures. A Transaction shall be entered into by means of an offer to buy 
or sell Coal or to buy or sell an Option by either Party to the other Party (through their 
respective agents and/or representatives) in writing. Any such Transaction shall be 
evidenced by an executed Confirmation (as hereinafter defined) as provided herein. 
Facsimile signatures by the appropriate authorities shall be considered as original 
signatures for all putyoses under this Master Agreement. 

1.2 Confirmations. 

(a) The selling party ("Transaction Seller") will execute and send via 
facsimile to the buying party ("Transaction Buyer"), promptly after 
agreement as to a Transaction, a written confinnation ~neinorializil~g the 
Transaction ("Confirmation"), which is substantially in the fonn attached 
hereto as Exhibit A-1. Each Confilmation will be pro~nptly executed by 
the Transaction Buyer, if it accurately sets forth the tenns and conditions 
of the Transaction agreed by the Parties, and returned to the Transaction 
Seller within three (3) Business Days of receipt. Each Confinnation will 
list the terms and conditions for the agreed Transaction not otherwise 
covered by this Master Agreement, including, without limitation, 
Transaction Buyer and Transaction Seller, Transaction Quantity, Term, 
Nomination Period(s), Scheduling, Transaction Price, Source(s), Delivery 
Point(s), Loading Capacities, Specifications, Periodic Performance 
Qualities (set forth in Schedule 2 of Exhibit A-1), Rejection L,imits, 
premiums and/or penalties, and, if the Transaction includes an Option, 
Option Quantity, Exercise Date(s), Strike Price(s) and any other relevant 
terms agreed to by the Parties to the Transaction, including any exceptions 
to the Master Agreement. Should Transaction Seller fail to issue a 
Confirmation within three (3) Business Days after agreement to a 
Transaction or within such other time as agreed upon by the Parties, then 
the Transaction Buyer may issue a Confirniation which will evidence the 
Transaction. Such Confirmation shall nevertheless become enforceable 
only when fully executed by the Parties. 



(b) Except as otherwise provided in this Master Agreement, in the event of 
any inconsistency between the provisions of this Master Agreement and 
the terms set forth in a Confirmation, such Confirmation will prevail for 
the purpose of the relevant Transaction. 

(c) Each Confirmation shall supplenient and fotm a part of this Master 
Agreement and shall be read and construed together with this Master 
Agreement and all other applicable Annexes and Exhibits, which 
constitute a single integrated agreement between the Par-ties, and all the 
Transactions contemplated in Confirmations shall be integral parts of this 
Master Agreement. All Transactions are entered into in reliance on the fact 
that this Master Agreement and all Confirmations form a single agreement 
between the Parties. 

1.3 Representations. On the Effective Date hereof and on the Trade Date of each 
Transaction, each Party represents and warrants to the other that: 

(a) The execution, delivery and performance of this Master Agreement 
and the relevant Transaction have been duly authorized by all necessary 
corporate or other organizational action on its part and do not violate or 
conflict with any law applicable to it, its organizational documents or any 
order or judgment of a court or other agency of government applicable to 
it or its assets; 

(b) Its obligations under this Master Agreement and each Transaction are 
legally valid and binding obligations, enforceable in accordance with their 
terms; 

(c) It has any and all necessary governmental and other third party 
permits, approvals and licenses required in connection with the execution, 
delive~y and performance of this Master Agreement and any Transaction; 
and 

(d) There are no Bankruptcy Proceedings pending or being contemplated 
by it or, to its knowledge, threatened against it. 

(e) There are no Legal Proceedings pending or, to its knowledge, 
threatened against it or any of its Affiliates that are likely to affect the 
legality, validity, enforceability or its ability to perfonn its obligations 
under this Master Agreement and each Transaction. 

Article 2: Term 

The term of this Master Agreement (the "Master Agreement Term") shall commence on 
the Effective Date and shall remain in effect until terminated by either Party upon thirty 
(30) days prior written notice; provided, however, that such termination shall not affect or 



excuse the performance of any Party under any provision of this Master Agreement that 
by its terms survives any such tennination, and this Master Agreement and any relevant 
Confirmations shall remain in effect with respect to any Transaction(s) entered into on or 
prior to the date of the teim~nation until each Party has fulfilled all of its obligations with 
respect to all such Transaction(s). 

Article 3: Obligations 

3.1 Obligations for Purchase and Sale of Coal. During the Tenn of each 
Transaction, Seller agrees to sell and deliver to the Buyer, and Buyer agrees to purchase, 
accept and pay for from Seller, the Contract Quantity of Coal to be delivered at the 
Delivery Point as provided for in the relevant Confini~ation. 

3.2 ScBeduLing. Except as otherwise provided in the relevant Confinnation, 
Buyer will advise Seller on or before the 1 . 5 ~ ~  day of each calendar month preceding 
scheduled shipments of the number of unit trains, trucks or barges it desires to load 
during the succeeding month to fulfill the Transaction quantity and Buyer's desired 
loading dates and delivery schedule ("Delivery Schedule"). Seller will advise Buyer on or 
before the 2.5" day of the month preceding shipment of its Source mine(s)/loadout(s) for 
the scheduled monthly shipment(s). The Parties will work together in good faith to agree 
on a reasonable and mutually acceptable Delivery Schedule within the Nomination 
Period and within each month during the Nomination Period. 1Jnless otherwise 
specifically set forth in the relevant Confirmation, all deliveries will occur in approxitnate 
ratable amounts over the Term of a Transaction. The Parties krther agree that the 
Delivery Schedule shall take into accourlt scheduled mine vacation periods and longwall 
moves and planned plant outages, 

3.3 Delivery. 

(a) Barge or vessel deliveries. For barge or vessel deliveries, the Coal 
shall be delivered to Buyer FOB barge or vessel at the Delivery Point. 
Title to and risk of loss of the Coal will pass to Buyer upon each barge or 
vessel being fully loaded and trimmed. Buyer, by itself or through its 
Transporter, shall furnish suitable barges or vessels for delivery of the 
Coal. Such barges or vessels shall be compatible with the Source's coal 
loading facilities to be utilized by Seller and shall be properly prepared to 
receive coal. Coal haulage or transportation equipment provided by either 
Sellcr or Buyer, as the casc may be, shall be clean, dry and suitablc for thc 
transportation of coal and shall be provided in a timely fasllion in order to 
comply with the delivery schedule. Seller shall arrange for and pay all 
costs of transporting the Coal to the Delivery Point and handling and 
loading the Coal into barges or vessels to the proper draft and proper 
distribution in such barges or vessels provided that Seller shall not be 
obligated to load any barge which it deems not to be clean and seaworthy. 



Buyer shall arrange for and pay all costs for transporting the Coal by barge 
or vessel from and after the Delivery Point to its destination. If thc 
Delivery Point at a Source is such that the Coal will have been transported 
by barge or vessel prior to delivery, then title to and risk of loss of the 
Coal will pass to Buyer upon tlie earlier to occur of (i) the safe and proper 
mooring of thc bargc(s) or vessel(s) at the Delivery Point loading dock or 
discharge point or (ii) other transfer of the custody and control of the 
barge(s) or vessel(s) to Buyer or Buyer's Transportcr 

(b) Rail or truck deliveries. Unlcss othe~wise specifically provided in the 
Confirmation, for rail or truck deliveries, the Coal shall be delivered to 
Buyer FOB lJtlit Train(s) or FOB truck(s) at the Delivery Point. For truck 
deliveries, title to and risk of loss of the Coal will pass to Buyer as each 
truck is loadcd or unloadcd, as appropriate. For rail deliveries, title to and 
risk of loss of the Coal will pass to Buyer upon completion of loading all 
railcars in each Unit Train and release of the Unit Train to the railroad. 
Buyer shall fbrnish suitable Unit Trains or trucks for loading and delivery 
of the Coal. Such Unit Trains or trucks shall be compatible with the coal 
loading facilities utilized by the Seller and shall be properly prepared to 
receive coal and shall be provided in a timely fashion in order to comply 
with the delivery schedule. Coal haulage or transportation equipment 
provided by either Seller or Buyer, as the case inay be, shall bc clcan, dry 
and suitable for the transportation of coal. If the Delivery Point is at a 
Source such that the Coal will have been transported by Unit Train or 
truck prior to delivery, then title to and risk of loss of the Coal will pass to 
Buyer upon the earlier to occur of (i) the safe and proper placement of the 
Unit Trains or trucks at the Delivery Point or (ii) othcr transfer of the 
custody and control of the IJnit Trains or trucks to Buyer or Buyer's 
Transporter. 

(c) Shipping notices. For each delivery by vessel, barge, truck, or rail, 
Seller shall supply Buyer with a shipping notice which shall include the 
vessel name, train or barge or truck number, Source Erom which supplied, 
tonnage shipped, shipping date, destination, along with the analysis 
information required under Article 4 and any other information reasonably 
required by Buyer and agreed to by Seller. Seller shall within two (2) 
Business Days of loading or prior to arrival of the vessel, barge, truck or 
train (as applicable) at the destination following loading of such shipment 
(whichever comes first), send the shipping notice to Buyer by telecopy or 
other means as agreed to between Buyer and Seller. Notwithstanding the 
obligations to send shipping notices as provided in the previous sentence, 
Seller agrees to use Commercially Reasonable Efforts to send any such 
notices. Seller shall also provide Buyer Bill of Lading for each delivery 
which shall include name of Seller, contract number or purchase order 
number, train, truck or barge number, date loaded and Seller's delivered 
weights. Seller shall, as soon as is reasonably possible, notify Buyer of 



any loading deficiencies or delays in loading via telephone or other 
clectronic means. 

(d) Transportation Charges. If a Party involved in a Transaction is 
chasged for any increased transportation charges, penalties or other costs, 
including demurrage, attributable to the other Party's failure to timely and 
appropriately load or unload thc Coal in accordance with the tel~ns of the 
Transaction or the timing and tonnage requirements of the Transportation 
Specification, and if such failure is not due to Force Majeure, failure of the 
other Party or the other Party's railcars or transportation carrier, such 
failing Party shall promptly reitnburse the other for such actual charges, if 
such charges are usual and customary, after written notice thereof. tJpon 
request by either Buyer or Seller, such Transportation Specifications shall 
be made available for review by the requesting Party, provided that the 
disclosing Party shall not be required to disclose pricing information. The 
requesting Party shall sign an appropriate Confidentiality Agreement if 
requested by the disclosing Party. 

(e) Freeze Conditioning. Seller shall, if it reasonably can, treat the Coal 
with freeze control agents or other additives as directed by Buyer Buyer 
shall thereafter reimburse Seller for the actual cost of materials, including 
reasonable application costs as charged by the Source mine for application 
of the freeze control agents, or other additives. Seller shall invoice Buyer 
and Buyer shall pay Seller for such freeze conditioning in accordance with 
the provisions of Article 6.1 hereof. 

(f) Reconsignment and Resale Rights. Buyer shall have thc right, at its 
sole option, to reconsign or resell all or any part of the Coal delivered 
hereunder. Should Buyer exercise its right to reconsign or resell Coal, 
Seller shall use commercially reasonable efforts in cooperation with Buyer 
to arrange for transportation to the destination designated by Buyer if 
other than the Delivery Point. Buyer shall be responsible for all additional 
costs incurred by Seller to deliver such reconsigned or resold Coal to a 
delivery point other than the Delivery Point. 

(g) Buyer's Administrative Obligation. The Parties agree that some of 
Buyer's obligations hereunder may be performed by Buyer's Customer; 
nevertheless, Buyer shall remain liable for all of Buyer's obligations 
hereunder and Buyer shall indemnify and hold Seller harmless from and 
against any and all claims made by Buyer's Customer against Seller 
Buyer agrees to the following: 

(i) Buyer shall infonn Seller at least twenty-four (24) hours 
in advance of arrival of each Unit Train, truck, barge or 
vessel at the Source's minelloadout of the identification 
number of the Unit Train truck, barge or vessel, 



identification of Buyer's Customer, and destination of such 
Unit Train truck, barge or vessel. 

(ii) The loading of such Unit Train shall be in accordance 
with the loading provisions provided to Seller herein unless 
Buyer notified Seller in advance of different loading 
provisio~ls and such different loading provisions are in 
general accordance with general operating parameters in 
the mine's/loadout's region, and do not, in Seller's 
reasonable opinion, impose an undue operating or 
economic burden on Seller. 

(iii) All infonnation to be supplied by Seller to Buyer under 
this Master Agrccmcnt including but not limited to 
analysis, weights, train nlanifest and invoicing infonnation 
shall be supplied to Buyer and Buyer shall be responsible 
for transmitting such information to Buyer's Customer. 

3.4 Title and Indemnity. Seller warrants that at the time of delivery it will have 
title to the Coal, and will deliver the Coal to Buyer, fsee and clear of all liens, claims and 
encumbrances arising prior to the transfer of title to Buyer, Seller and Buyer shall each 
indemnify, defend and hold harmless the other Party from any Claims arising fsom failure 
of title or loss of the Coal while title to and risk of loss of the Coal is vested in the 
indemnifying Party* 

3.5 Legislation. In the event of the enactment, modification, or revision, to 
include a change due to judicial or administrative interpretation, of any federal, state or 
local legislation, regulations, rules, or mandates issued pursuant thereto, including but not 
li~nited to the Federal Mine Safety Health Act of 1977 and the Surfacc Mining Control 
and Reclamation Act of 1977, (a "Change in Law") on or after the Trade Date of the 
relevant Transaction, with respect to, by way of example, but not limited to, taxes othcr 
than income taxes; reclamation; conservation; mine safety; mine working conditions and 
practices; ventilation; health and health carc; occupational hazards; reclamation, and 
conservation of mined areas; which increases or decreases Seller's cost to mine or deliver 
Coal from the Source, an appropriate adjustment will be made to the Contract Price paid 
by Buyer to reflect such changed cost. Additionally, such change in cost shall be 
determined by the difference in the new cost and the cost in effect on the Trade Date of 
the relevant Transaction. 

In the event that any price adjustment exceeds the then cui-sent Contract Price by 
more than ten percent (lo%), or should the cumulative total of all such adjustments under 
this Section exceed ten percent (1 0%) of the Contract Price in effect as of the Trade Date 
of the subject Transaction, Buyer shall have the right, but not the obligation, to terminate 
the subject Transaction. Should Buyer terminate the subject Transaction as provided in 
the prior sentence, Seller may nullify such termination by giving written notice to Buyer 
within seven (7) calendar days after receiving Buyer's notice of such termination that 
Seller waives its rights to the amount of any increase above ten percent (10%) of the then 



current Contract Price or that exceeds ten percent (10%) of the Contract Price in effect as 
of the Trade Date of the subject Transaction. In the event Seller does not waive its rights 
to the amount of any increase, and the Buyer elects to terminate, the Agreement shall 
continue in full force and effect for sixty (60) days from date of notice of tennination at 
the then current contract price, and any increase as a result of legislation, and shall tlien 
tenninate upon the completion of the sixty (60) day period, unless terminated sooner by 
Buyer. 

3.6 Taxes and Other Liabilities. Each Pasty shall use Commercially Reasonable 
Efforts to administer this Agreement and implement the provisions in accordancc with 
the intent to minimize Taxes within the good faith parameters of thc law. Seller shall be 
solely responsible as to any Transaction for all assessments, fees, costs, expenses and 
taxes except for New Taxes imposed by governmental authorities or other thud parties 
("Third Party Impositions") relating to the mining, beneficiation, production, sale, use, 
loading and delivery of Coal to Buyer or in any way accrued or levied prior to the 
transfcr of title to thc Coal to Buyer, and including, without limitation, all severance 
taxes, royalties, black lung fees, reclamation fees and other costs, charges and liabilities. 
Buyer shall be solely responsible as to any Transaction for Third Party Impositions 
relating to the Coal accrued or levied at or after the transfer of title to the Coal to Buyer, 
including, but not limited to, sales or use tax if applicable. If either Party is exempt from 
taxes, it shall provide a certificate of exemption or other reasonably satisfactory evidence 
of such exemption. The amount of any New Taxes shall be borne by the Buyer unless 
othenvise provided in the applicable Confirmation, provided however that if such New 
Tax exceeds the then current Contract Price by more than tcn pcrccnt (lo%), or should 
the cumulative total of all such adjustments under this Section 3.6 exceeds ten percent 
(10%) of the Contract Price in effect as of the Trade Date of the subject Transaction, 
Buyer shall have the right but not the obligation to terminate any Transaction affected by 
a New Tax. Seller may nullify such termination by giving written notice to Buyer within 
seven (7) calendar days after receiving Buyer's notice of such termination that Seller 
waives its right to the amount of any increase above ten percent (10%) of the then current 
contract price or that exceed ten percent (10%) of the Contract Price in effect as of the 
Trade Date of the subject Transaction. Each Party shaH use reasonable efforts to obtain 
and cooperate with the attempts by any other Party to obtain any pass through, exemption 
from or reduction of any Tax. Each Party shall indemnify, release, defend and hold 
harmless the other Party from and against any and all Third Party I~npositions with 
respect to the Coal that are the responsibility of such Pasty pursuant to this Section 3.6. 

3.7 Option Exercise. TJnless otherwise expressly provided in the relevant 
Confirmation for an Option, in order to exercisc the Option, the buyer of the Option 
("Option Buyer") will, no later than 5:00 p.m. Eastel11 Prevailing Time on the Exercise 
Date for an Option, notify the seller of the Option ("Option Seller") either verbally or in 
writing, which notice will be irrevocable ("Notice of Exercise"), of the Option Buyer's 
exercise of its right or rights granted pursuant to the relevant Option. The Optio~l Buyer 
may exercise the right or rights granted pursuant to the Option only by timely giving a 
Notice of Exercise to the Option Seller. If the Option is not timely exercised, it will 



expire and neither the Option Buyer nor the Option Seller will have any further rights or 
liabilities with respect to that Option. Once an Option under a Transaction has been 
timely and properly exercised, the physical purchase and sale of the Coal related thereto 
shall be governed by the terms of this Master Agreement and thc rclcvant Confirmation, 
and the tet-ms "Buyer" and "Seller" as used in this Master Agreement shall refer to the 
physical buyer and sellcr of the Coal, respectively, and not to the Option Buyer and 
Option Seller. Notice to Option Buyer or Option Seller, as the case may be, shall 
constitute notice to Buyer or Seller. 

Article 4: Specifications, Weighing, Sampling and Analysis 

4.1 Specifications. Seller shall cause all Coal delivered to Buyer pursuant to atly 
Transaction to comply with the Specifications set forth in the relevant Confirmation. 

4.2 IJnit Train or Truck Weighing. Unless otherwise agreed by the Parties in 
the relevant Confirmation, Shipments delivered into IJnit Trains or tnxcks shall be 
weighed at Seller's expense by means of a certified batch weighing system or certified 
track or truck scale or in the absence of a batch weighing system or track scales for rail 
weights, official railroad weights. The wcights determined thereby (absent manifest 
error) will be the basis on which invoices will be rendered and payments rnade hereunder. 

(a) Seller shall cause the Source to test, calibrate, and certify its scales at 
the Source approximately every twelve (12) months to maintain them at a 
scale accuracy in accordance with the guidelines outlined in the National 
Bureau of Standards Handbook #44. Seller shall use Commercially 
Reasonable Efforts to notify Buyer as soon as it knows the date and time 
for such testing and calibration, and Buyer shall have the right, but not the 
duty, to witness such testing, calibration, and certification of Seller's 
scales. 

(b) If the scales at the Source are determined to be inoperative, or if the 
Source is a Western Mine, then the weight of such coal delivered shall be 
determined by averaging the lading weight per railcar of the last five (5) 
trains of like equipment under this Agreement weighed at the Source prior 
to such breakdown. If less than five (5) trains of like equipment under this 
Agreement were weighed at the Source prior to the breakdown, the weight 
per railcar shall be determined by averaging the weight per railcar of the 
train(s) of like equipment under this Agreement weighed at the Source 
prior to the breakdown as well as the lading weight per railcar of train(s) 
of like equipment under this Master Agreement first weighed at the Source 
after the scales are operable, so as to comprise a five (5) train weighted 
average. If the Source is an Eastern Mine, the weight of such coal 
delivered shall be determined by railroad weights. 

(c) Buyer shall have the light to have a representative present at its own 
risk and expense at any and all times to observe weighing of the coal. If 



either Party should at any time question the accuracy of the scales at the 
Source, such Party may request a prompt test and adjustment of such track 
scales or batch weighing system at its expense by an entity mutually 
agreed upon by Buyer and Seller. 

4.3 Barge and Vessel Weighing. Unless otherwise agreed by the Parties in the 
relevant Confi~mation, Shipments delivered by barge(s) or vessel(s) shall be weighed at 
Seller's expense as detesmined by a certified belt scale (such certification to be not older 
than six (6) months from the date of loading, and certification to be completed using 
procedures established in the National Institute of Standards and Technology Handbook 
44 ("NIST") ("Scale Test") or if not available by draft survey taken at the Delivery Point 
prior to the departure of the barge(s) or vessel(s) from the Delivery Point at Seller's 
expense. The weights thereby determined (absent manifest c~ror) will be the basis on 
which invoices will be rendered and payi~ients made hereunder. All such draft surveys at 
the Delivery Point shall be conducted by a mutually agreeable independcnt surveyor 
(certified commercial marine suweyar for vessels) experienced in the conduct of draft 
surveys selected the Parties. 

4.4 Sampling and Analysis. 

(a) The Sampling Person, which shall be Seller, the Source or the SourccYs 
agent unless otherwise specified in the relevant Confirnation, shall cause 
a representative coal sample to be taken by mechanical sampler that is in 
control, as defined by the Sampling Ratio Control Chart in Appendix XI 
of ASTM D2234 and that has been bias tested as it is used to load coal by 
the Paired Test Batch Design Method in ASTM D65 18 within twelve (12) 
months prior to delivery by an independent mutually agseed to third party 
experienced in bias testing. The reference samples shall be stopped belt 
samples taken Erom the load-out feed belt, or equivalent and a batch shall 
be defined as the coal required to load a single train, unless the detinition 
of a batch is otherwise mutually agreed in writing between the Parties. 
Each such stopped-belt sample shall be air dried prior to being c~ushed 
and reduced in size and each shall be analyzed separately in accordance 
with the referee method in ASTM D3302. Any bias that is detected shall 
be used to adjust the analyses. The paired data sets will be evaluated 
using a two tailed student's t-test at the 99% confidence level. A 
statistically significant bias is present for a parameter if the confidence 
interval of the parameter as defined by the upper and lower confidence 
limits does not include zero. The point estimate of the bias is the average 
of the differences between the reference samples and the product of the 
mechanical sampling systcm being tested If non-biased tested equipment 
is specifically authorized in a Confirmation, and in such event the 
Sampling Person is not able to obtain a sample with biased tested 
equipment in proper working condition, the Parties shall confer for 
purposes or reaching agreement as to an alternative means of sampling. 
Samples shall be taken on an "as-loaded" basis, and analyzed on an "as- 



received" basis and all sampling, sample preparation and analysis shall be 
performed in accordance with then current published applicable ASTM 
standards. 

(b) Analysis shall be perfonned by the Analysis Person which shall be an 
independent certified laboratory chosen by good faith agreement of the 
Parties. If the Parties fail to agree upon such laboratory, then each Party 
shall sclect its own independent certified laboratory and the analyses of 
both laboratories of the Sampling Person's samples shall be averaged and 
such average shall be conclusive and binding for all purposes, provided 
that the results obtained by the individual laboratories are within ASTM 
(interlaboratory) Reproducibility Limits; if the results are not within 
ASTM (interlaboratory) Reproducibility Limits, the analyses of such 
Samples by the independent laboratories shall be repeated. Samples shall 
be analyzed on an "as-received" basis in accordance with then current 
published applicable ASTM standards. 

(c) Thc Sampling Person's samples of Coal representing each Shipment 
and the analysis thereof as set forth above, shall be used to determine 
quality adjustments pursuant to Article 5.1 and any rejection or suspension 
lights pursuant to Article 5.2 or 5.3. Each sample shall be divided into 
four (4) parts in accordance with then current ASTM standards and placed 
in separate airtight containers. One (1) part of each sample will be 
analyzed by the Analysis Person as determined pursuant to Article 4.4(b) 
above; and one (1) part shall be retained by the Sampling Person for a 
pet-iod of sixty (60) days (if Seller is not the Sa~npling Person) or shipped 
as Seller directs; one (1) part shall be retained by the Sampling Person for 
a period of sixty (60) days (if Buyer is not the Sampling Person) or 
shipped as Buyer directs; and one (1) part shall be retained by the 
Satnpling Person for a period of sixty (60) days to be used for a referee 
analysis, if necessary. 

(d) The Analysis Person shall perform a short proximate analysis on an 
"as-received" basis, which shall include total moisture, ash, Btu, sulfur 
and, other data as required by the applicable Confirmation. At the request 
of either Buyer or Seller, and at the expense of the requesting Party, 
additional analyses may be performed. The Sampling Person shall or shall 
cause the results of the short proximate analysis to be reported to the 
Buyer and Seller, along with train I.D. number, weight and shipping data 
("Shipping Report") by fax, telephone (to be confirmed promptly by fax) 
or other electronic means as soon as available, but in any event within 
twenty-four (24) hours (forty-eight (48) hours for PRB Sources) of the 
conipletion of the loading of each Shipment. By notice to the Sampling 
Person within twenty-four (24) hours after delivery of the Shipping Report 
and in any event prior to unloading of the coal at the destination, Buyer or 
Seller may object to the analysis (the "Objecting Person"), and if so, the 



Sampling Person shall submit the retained sample to an independent 
testing laboratory selected by and unaffiliated with the Objecting Person 
for an independent analysis. If the results of the independent analysis are 
within ASTM (interlaboratory) Reproducibility Limits, the original short 
proximate, sodium, and any other specification analysis as required in the 
applicable Confirmation, as appropriate, shall control and the costs of the 
independent analysis shall be paid by the Objecting Person. If such results 
for any Specification are not within such Reproducibility Limits, the 
results of the independent analysis shall control and the costs of the 
independent analysis shall be borne by the non-Objecting Person. All 
analyses shall be performed in accordance with then current published 
applicable ASTM standards. 

4.5 Representative Presence. Each Party has the right to have a representative 
present, at such Party's expense, at the Delive~y Point during the loading, weighing and 
sampling of the Coal. 

Article 5: Quality Adiustments; Reiection and Suspension Rights -- 

5.1 Quality Adjustments. If Coal delivered under a Transaction varies from the 
Specifications in the Confirmation for such Transaction and Buyer does not exercise its 
rejection rights under Article 5.2, quality adjustments shall be calculated pursuant to the 
fonnulas set forth in the Confillnation, and for any other specification(s) according to 
formula(s) set forth in the Confirmation. Within ten (10) Business Days after the end of 
each month during the Term for each Transaction, the quality adjustments for each 
Transaction, if any, shall be netted against each other and the net quality adjustment, as 
appropriate, for all Shipments during such month shall be determined by Seller, and 
Buyer shall pay Seller the net positive adjustment, if any, or Seller shall credit Buyer the 
net negative adjustment, if any, on the next invoice (or pay such amount to Buyer in the 
event no further invoices are due) in accordance with the billing and paymcnt tcnns of 
Article 6. 

5.2 Buyer's Rejection Rights. Unless otherwise specified in the relevant 
Confirmation, if any Shipment of Coal triggers any of the Rejection Litnits specified in 
the Confirmation for a Transaction (a "Non-Conforming Shipment"), Buyer shall have 
the option, exercisable by notice to Seller (a) within twenty-four (24) hours of Buyer's 
receipt of the Sampling Person's short proximate analysis and additional analysis, if any, 
unless such analysis is received on a weekend or holiday, in which case the Buyer shall 
provide notice to Seller within twenty-four (24) hours of the next business day, of the 
Coal provided pursuant to Article 4.4 or (b) within twenty-four (24) hours of receipt of 
Coal at the generating station if Coal is noticeably contaminated with a foreign material, 
of either (i) rejecting such Non-Conforming Shipment at the Delivery Point or in route, 
but prior to unloading from Transporter's equipment or (ii) accepting any Non- 
conforming Shipment with a Contract Price adjustment mutually agreed upon by the 



Parties in a Confirmation. If Buyer fails timely to exercise its rejection rights under this 
Article 5.2 as to a Shipment, Buyer shall be deemed to have waived such rights to reject 
with respect to that Shipment only. Buyer's failure to timely exercise such notice does 
not however, constitute a waiver of its right to any penalty adjustment provided for herein 
or in the relevant Confirmation with respect to such Non-Conforming Shipment. If Buyer 
timely rejects the Non-Conforming Shipment, Seller shall be responsible for promptly 
transporting the rejected Coal to an alternative destination determined by Seller and, if 
applicable, promptly unloading such coal and shall reimburse Buyer for all reasonable 
costs and expenses associated with the transportation, storage, handling and removal of 
the Non-Conforming Shipment. Seller shall, at Buyer's election, replace the rejected coal 
within a reasonable period of time, provided that Buyer gives written notice to Seller of 
its desire for replacement coal within forty-eight (48) hours after rejection of the Non- 
Conforming Shipment. Notwithstanding anything to the contrary set forth herein, any 
claim by Buyer with respect to Coal sold hereunder or any penalty adjustment due 
hereunder shall be deemed waived by Buycr unless submitted to Seller in writing within 
thirty (30) days after delivery of such Coal. 

5.3 Suspension Rights. IJnless otherwise specified in the relevant confirmation, 
if there are three (3) Non-Conforming Shipments, whether rejected or not, under a 
Transaction in any three (3) month period or if two (2) out of four (4) consecutive 
Shipments under a Transaction (with respect to barge coal the preceding test shall be 
determined by one (1) or more rejectable barges being loaded in each of two (2) days of 
sequential Shipments under a given Transaction whether or not there arc any intervening 
days without Shipments) are Non-Conforming Shipments, then Buyer inay upon notice to 
Seller suspend the receipt of fbture Shipments (except Shipments already loaded or in 
transit to Buyer) under such Transaction. A waiver by Buyer of the suspension right for 
any one period shall not constitute a waiver for subsequent periods. If Seller, within ten 
(10) days of its receipt of such notice, provides reasonable assurances in writing to Buyer 
that future Shipments under the Transaction will conforrn to the Specifications and Buyer 
has accepted such assurances (such acceptance not to be unreasonably withheld), 
Shipments shall resume and any tonnage deficiencies shall be made up within the Term. 
If (i) Seller fails to provide such acceptable assurances within such ten (10) day period, or 
(ii) after such assurances are provided and for a period of three (3) months thereafter, any 
Shipments of Coal trigger any of Buyer's rejection rights under Article 5.2 for the 
Rejection Limit parameter for which there was a prior suspension under such Transaction 
or should Seller fail to meet one (1) or more of the Suspension limits as set forth in a 
Schedule 1 to a Confirmation, as the case may be, then such failure shall constitute an 
Event of Default (as hereinafter defined) with respect to such Transaction. 

Article 6: Settlements; Security 

6.1 Billing and Payment. 

(a) 1Jnless otherwise agreed by the Parties, after the end of each shipment 
month during the Term for each Transaction, Buyer and Seller shall 
provide the other, if necessary, with an invoice, setting forth, as 



appropriate, (i) the aggregate Contract Price owed to Seller for the Coal 
actually delivered to Buyer at each Delivery Point during the applicable 
month; (ii) any quality adjustments and supporting calculations 
determined pursuant to Aiticle 5.1, and (iii) any transpol-tation or other 
charges owed by Buyer or Scllcr to the other pursuant to this Master 
Agreement; (iv) any liquidated damages payments pursuant to Article 8.4 
and (v) any Early Termination Payment pursuant to Article 8.3 No later 
than ten (10) days after receipt of a Party's invoice, (or if such day is not a 
Business Day, the immediately following Business Day), the receiving 
Party shall pay, by electronic transfer in immediately available United 
States funds, the amount set forth on such invoice along with the 
necessary information enabling reconciliation to the relevant shipment to 
the applicable payment address provided in Exhibit B. With regard to (iv) 
and (v) above, the Performing Party may, at its sole option, accelerate 
payments due them within three (3) Business Days after receipt of invoice. 
All past due payments shall bear interest at the Interest Rate from and 
including the date due to but excluding the date paid. 

(b) The premium arnount for the purchase of an Option shall be paid 
within two (2) Business Days of receipt of an invoice from the Option 
Seller (or if such day is not a Business Day, the immediately following 
Business Day). 

(c) If the receiving Party in good faith reasonably disputes an invoice, it 
shall nevertheless pay such amount in full no later than the due date, and 
shall provide a written explanation specifLing in detail the basis for the 
dispute. If any amount disputed and paid by the receiving Party is 
subsequently determined not to be owing, such amount shall be re-paid 
within five (5) days along wit11 interest accrued at the Interest Rate fro~n 
the original due date until the date paid. If any Party otherwise fails to pay 
amounts under this Master Agreement when due, unless such amount is 
excused by Force Majeure under Article 7 hereof, in addition to the rights 
and remedies provided in this Master Agreement, the aggrievcd Party shall 
have the right to: (i) suspend perforrnance under this Master Agreement 
until such amounts plus interest at the Interest Rate have been paid, and/or 
(ii) exercise any remedy available at law or in equity to enforce payment 
of such amount plus interest at the Interest Rate. 

6.2 Netting and Setoff. If, under any Transaction under this Master Agreement, 
the Parties are required to pay any amount on the same day or in the same month, then 
such amounts with respect to each Party may be aggregated and the Parties may 
discharge their obligations to pay through netting, in which case the Party, if any, owing 
the greater aggregate amount may pay to the other Party the difference between the 
amounts owed. Each Party reserves to itself all rights, setoffs, counterclaims, 
combination of accounts, liens and other remedies and defenses which such Party has or 
may be entitled to (whether by operation of law or otherwise). The obligations to make 



payments under this Master Agreement and/or any Transaction may be offset against 
each other, set off or recouped therefsom. 

6.3 Audit. Each Party shall rrlaintain accurate records relating to Coal sales and 
purchases made pursuant to this Master Agreement or any Transactions hereunder. Such 
records shall be retained for a period of at least two (2) years aftcr cotnplction or 
tesnlination of the relevant Transaction. Each Party (and its representatives) has the right, 
at its sole expense during normal working hours and upon reasonable advance notice, to 
exatnine the records of the other Party, but only to the extent reasonably necessary to 
verify the accuracy of any statement, charge or computation made pursuant to this Master 
Agreement or a Transaction. If requested, a Party shall provide to the requesting Party 
statements evidencing the quantities of Coal delivered or received at the Delivery Point. 
Examination of records hereunder shall be limited to one examination per year for each 
Transaction. If any such examination reveals any inaccuracy in any statement, the 
necessary adjustments in such statements and the payments thereof will be promptly 
made and shall bear interest calculated at the Interest Rate fiom the date the overpayment 
or underpayment was made until paid; provided, however, that no adjustment for any 
statemcnt or payment will be made unless objection to the accuracy thereof was made in 
writing, in reference hereto, prior to the lapse of two (2) years fiom the rendition thereof; 
and provided further, that for the purpose of such statement and payment objections, this 
Article will survive any termination of a Transaction or this Master Agreement. 

6.4. Collateral RequirementtTermination Payment Threshold. If at any time and 
from time to time during the term of this Master Agreement (and notwithstanding 
whether an Event of Default has occurred or is continuing) the Early Termination 
Payment that would be owed to (i) Williamson in respect of all Transactions involving 
Duke Energy Kentucky then outstanding should exceed $10,000,000, Williamson, on any 
Business Day, may request Duke Energy Kentucky to provide Performance Assurance in 
an amount equal to the Early Termination Payment in excess of $10,000,000-(rounding 
upwards for any fractional amount to the next $100,000), and (ii) Duke Energy Kentucky 
in respect of all Transactions involving Williamson then outstanding should cxceed (w) 
$0.00 in the event a Financial Covenant Event has occurred and is continuing, or (x) 
$5,000,000 in the event a Financial Covenant Event is not in effect, Duke Energy 
Kentucky, on any Business Day, may request Williamson to provide Performance 
Assurance in an amount equal to the Early Termination Payment in excess of (y) $0.00 
in the event a Financial Covenant Event has occurred and is continuing, or (z) $5,000,000 
in the event a Financial Covenant Event is not in effect-(rounding upwards for any 
fractional amount to the next $100,000), or such other collateral as may be reasonably 
acceptable to Duke Energy Kentucky. For avoidance of doubt, until Williamson provides 
to Duke Energy Icentucky audited financial statements and Duke Energy Kentucky has 
determined whether Williamson has satisfied the Financial Covenants, a Financial 
Covenant Event with respect to Williamson shall be deemed to have occun-ed and be 
continuing, and Williamson shall provide Performance Assurance in accordance with this 
Section 6.4. The Perfonrlance Assurance or other acceptable collateral shall be delivered 
within one (1) Business Day of the date of such request or such later date agreed in 
writing by the Exposed Party. On any Business Day (but no more frequently than weelcly 



with respect to Letters of Credit and daily with respect to cash), a Party, at its sole cost, 
may request such Performance Assurance be reduced correspondingly to that amount of 
the Early Termination Payment. For purposes of this Article 6.4, the calculatiori of "Early 
Termination Payment" shall include all amounts owed but not yet paid by one Party to 
another Party whether or not such amounts are then due, for performance already 
prov~ded pursuant to any and all Transactions. 

As security for the prompt and complete payment of all amounts due or that may now or 
hereafter bccomc due from a Party to the other Party and the perfo~tnancc by a Party of 
all covenants and obligations to be performed by it pursuant to this Agreement, each 
Party hereby pledges, assigns, conveys and transfers to the other Party, and hereby grants 
to the other Party a present and continuing security interest in and to, and a general first 
lien upon and right of set off against, all Performance Assurance which has been or may 
in the future be transferred to, or received by, the other Party, and all dividends, interest, 
and other proceeds from time to time receivcd, receivable or otherwise distributed in 
respect of, or in exchange for, any or all of the foregoing and each Party agrees to take 
such action as the other Party reasonably requests in order to perfect the other Party's 
continuing security interest in, and lien on (and right of setoff against), such Performance 
Assurance. 

(a) If the Non-Exposed Party disputes the amount of Perforrnance Assurance requested 
by the Exposed Party and such dispute relates to the amount of the Early Tennination 
Payment claimed by the Exposed Party, then the Pledging Party shall (i) notify the 
Exposed Party of the existencc and nature of the dispute not later than the First Local 
Business Day following the date that the demand for Performance Assurance is made by 
the Exposed Party, and (ii) provide Performancc Assurance to or for the benefit of the 
Exposed Party in an amount equal to the Pledging Party's own estimate, made in good 
faith and in a commercially reasonable manner, of the Pledging Party's collateral 
requirement. In all such cases, the Parties thereafter shall promptly consult with each 
other in order to reconcile the two conflicting amounts. If the Parties have not been able 
to resolve their dispute on or before the second Business Day following the date that the 
demand is made by the Exposed Party, then the Pledging Party's Early Termination 
Payment shall be recalculated by each Party requesting quotations from one (1) 
Reference Market-Maker within two (2) Business Days (taking the arithmetic average of 
those obtained to obtain the average current mark-to-market value; provided,&!, if only 
one (1) quotation can be obtained, then that quotation shall be used) far the purposc of 
recalculating the current mark-to-market value of each Transaction in respect of which 
the Parties disagree as to the current mark-to-market value thereof, and the Exposed Party 
shall inforin the Pledging Party of the results of such recalculation (in reasonable detail). 
Performance Assurance shall thereupon be provided, returned, or rcduccd, if necessary, 
on the next Local Business Day in accordance with the results of such recalculation. 

(b) If the Exposed Party disputes the amount of Performance Assurance to be reduced by 
the Exposed Party and such dispute relates to the amount of the Early Termination 
Payment claimed by the Pledging Party, then the Exposed Party shall (i) notifjr the 
Pledging Party of the existence and nature of the dispute not later than the first Local 



Business Day following the date that the denland to reduce Perfonnance Assurance is 
made by the Pledging Party and (ii) effect the reduction of Performance Assurance to or 
for the benefit of the Pledging Party in an atnourlt equal to the Exposed Party's own 
estimate, made in good faith and in a com~nercially reasonablc inailner, of the Pledging 
Party's collateral requirement. In all such cases, the Parties thereafter shall promptly 
consult with each other in order to reconcilc thc two conflicting amounts. If the Parties 
have not been able to resolve their dispute 011 or before the second Local Business Day 
following the date that the deinand is made by the Non-Exposcd Party, then the Non- 
Exposed Party's Early Termination Payment shall be recalculated by each Party 
requesting quotations fiom one (1) Reference Market-Maker within two (2) Business 
Days (taking the arithmetic average of those obtained to obtain the average current mark- 
to-market value; provided, that, if only one (1) quotation can be obtained, then that 
quotation shall bc used) for thc purpose of recalculating the current mark-to-market value 
of each 'Transaction in respect of which the Parties disagree as to the current mark-to- 
market value thereof, and the Exposed Party shall inform the Non-Exposed Party of the 
results of such recalculation (in reasonable detail). Pcrformancc Assurance shall 
thereupon be provided, returned, or reduced, if necessary, on the next Local Business 
Day in accordance with the results of such recalculation. 

6.5 Interest on Cash Collateral. So long as no Event of Default with respect to the Non- 
Exposed Party has occurred and is continuing, and no Early Termination Date has 
occurred for which any unsatisfied payment obligations of the Nan-Exposed Party cxist 
or been designated as tlie result of an Event of Default with respect to the Non-Exposed 
Party and to the extent that an obligation to deliver Performance Assurance would not be 
created or increased by the transfer, the Exposed Party will transfer to the Non-Exposed 
Party, in lieu of any interest, dividends or other amounts paid or deemed to have been 
paid with respect to the Performance Assurance in the form of cash ("Cash Collateral") 
(all of which may be retained by the Exposed Party), the Interest Amount (as hereinafter 
defined) three Business Days following the last Business Day of each calendar month. 
On or afier the occurrence of an Event of Default with respect to the Non-Exposed Party 
or an Early Termination Date as a result of an Event of Default with respect to the Non- 
Exposed Party, the Exposed Party shall retain any such Interest Amount as additional 
Performance Assurance hereunder until the obligations of thc Non-Exposed Party under 
this Master Agreement have been satisfied. The tetm "Interest Amount" shall mean with 
respect to an "Interest Period" (as hereinafter defined), the aggregatc sum of the amounts 
of interest calculated for each day in that Interest Period on the principal ainount of Cash 
Collateral held by the Exposed Party on that day, detesmined by the Exposed Party for 
each such day as follows: (i) the amount of cash held on that day; multiplied by (ii) the 
Cash Interest Rate (as defined hcrein) for that day; divided by (iii) 360. "Interest Period" 
means the period from (and including) the last Business Day on which an Interest 
Amount was transferred (or if no Interest Amount has yet been transferred, the Business 
Day on which Cash Collateral was transfelred to the Exposed Party) to (but excluding) 
the Busincss Day on which the current Interest Amount is to be transferred. "Cash 
Interest Rate" shall be the Federal Funds Overnight Rate (as hereinafter defined) as from 
time to time in effect. "Federal Funds Overnight Rate" means the rate for that day 
opposite the caption "Federal Funds (Effective)" as set forth in the weekly statistical 



release designated as H. 15 (5 19), or any successor publication, published by the Board of 
Governors of the Federal Reserve System. 

6.6 Financial Information; Review of Audited Finallcia1 Statements. Periodically a 
Party shall have the right to request updated financial information from the other Pasty. 
Promptly upon the requesting Pasty executing Confidcntiality undestakings if requested 
by the other Party, the other Pasty shall promptly funlisli financial information requlred In 
order to verify credit worthiness. In addition, UHL&P shall have the right, during the 
tern of this Agreement, to revicw Williamson's audited financial statements, as available, 
on a quarterly basis, at a mutually agreeable time at Williamson's corporate offices. At 
all material times such review shall be for the purpose of confirming that Williamson has 
satisfied the Financial Covenants and has not experienced a Financial Covenant Event as 
defined hcrein. UHL&P shall execute an appropsiate confidentiality agreement in 
connection with such revicw confirming that the review is limited to such purpose, and 
forbidding the further dissemination of Williamson's financial information either within 
IJHL,&P or to third parties. 

6.7 Letters of Credit. Performance Assurance provided in the form of a Letter of Credit 
shall be subject to the following provisions. 

(i) IJnless otherwise agreed to in writing by the parties, each Letter of Credit shall 
be maintained for the benefit of the Exposed Party. The Non-Exposed Party shall 
(A) renew or cause the renewal of each outstanding Letter of Credit on a timely 
basis as provided in the relevant Letter of Credit, (B) if the bank that issued an 
outstanding Letter of Credit has indicated its intent not to renew such L,etter of 
Credit, provide either a substitute Letter of Credit or other Performance 
Assurance, in each case at least twenty (20) Local Business Days prior to the 
expiration of the outstanding L,etter of Credit, and (C) if a bank issuing a Letter of 
Credit shall fail to honor the Exposed Party's properly documented request to 
draw on an outstanding Letter of Credit, provide for the benefit of the Exposed 
Party either a substitute Letter of Credit that is issued by a bank acceptable to the 
Exposed Party or other Performance Assurance, in each case within one (1) L,ocal 
Business Day after such refusal. 

(ii) As one method of providing Performance Assurance, the Non-Exposed Party 
may increase the mount  of an outstanding Letter of Credit or establish one or 
more additional Letters of Credit. 

(iii) Upon the occurrence of a Letter of Credit Default, the Non-Exposed Pasty 
agrees to Transfer to the Exposed Party either a substitute Letter of Credit or other 
Perfonnance Assurance, in each case on or before the first Local Business Day 
after the occurrence thereof (or the fifth (5th) Local Busir~ess Day after the 
occurrence thereof if only clause (a) under the definition of L,etter of Credit 
Default applies). 



(iv) (A) T.Jpon or at any time after the occurrence and continuation of an Event of 
Default with respect to the Non-Exposed Party, or (B) if an Early Termination 
Date has occussed or been designated as a result of an Evcnt of Default with 
respect to the Non-Exposed Pasty for which there exist any unsatisfied payment 
obligations, then the Exposed Party may draw on the entire, undrawn portion of 
any outstanding Letter of Credit upon submission to the bank issuing such Lettcr 
of Credit of one or more certificates specifying that such Event of Default or 
Early Termination Date has occurred and is continuing. Cash proceeds received 
from drawing upon the Letter of Credit shall be deemed Perfortnance Assurance 
as security for the Non-Exposed Party's obligations to the Exposed Pasty. 
Notwithstanding the Exposed Party's receipt of cash proceeds of a drawing under 
thc Lcttcr of Crcdit, the Non-Exposed Pasty shall remain liable (y) for any failure 
to transfer sufficient Performance Assurance or (z) for any amounts owing to the 
Exposed Pasty and remaining unpaid after the application of the amounts so 
drawn by the Exposed Party. 

(v) In all cases, the costs and expenses (including but not limited to the reasonable costs, 
cxpcnses, and attorneys' fees of the Exposed Pasty) of establishing, renewing, 
substituting, canceliizg, and increasing the amount of a Letter of Credit shall be borne by 
thc Non-Exposcd Party. 

Article 7: Force Maieure 

7.1 If a Party to a Transaction is delayed in or prevented from performing, in 
whole or in past, any of its obligations under a Transaction due to, by way of illustration 
and without limitation acts of God, war, riots, civil insurrection, acts of the public 
enemy, strikes, lockouts, natural disastcrs, adverse geologic or mining conditions, 
breakdown of or damage to necessary facilities or equipment, transportation delays, or 
other causes, whether of a sirnilas or dissimilar nature, that are beyond the reasonable 
control and without the fault or negligence of the Pasty affected thereby, including a 
breakdown of or damage to necessary faculties or equipment that cause an unplanned outage, and 
which by the exercise of due diligence, could not have been prevented or avoided by such 
Party (such events being referred to herein as "Force Majeure"), and such Pasty gives 
oral notice and full details of the Force Majeure to the other Pasty as soon as reasonably 
practicable after the occurrence of the event of Force Majeure and the date such Force 
Majeure prevents delivery or receipt of Coal hereunder, (such notice to be confirmed in 
writing), then dul-ing the pendency of such Force ~ a j e u r e  but for no longer period, the 
obligations of the Pasties under such affected Transaction (other than obligations to make 
payments then due) shall be susperlded to the extent required by the event. The Party 
affected by the Force Majeure shall remedy thc Force Majeure with all reasonable 
dispatch and will keep the other Pasty advised as to the continuance of the Force Majeuse 
event; provided however, that this provision shall not require Seller to deliver, or Buyer 
to receive, the Coal at points other than the Delivery Point for the authorized Source 
including allowable substitutions under the Transaction, Force Majeure does not include: 
(i) the loss of Buyer's markets; (ii) a change in market conditions including the ability of 
the Seller to sell Coal at a higher price; (iii) Seller's inability to economically produce or 



obtain the Coal; (iv) Buyer or Buyer's customer to buy Coal at a lower price, whether or 
not foreseeable. 

7.2 If an event of complete or partial Force Mqjeure persists for a continuous 
period of sixty (60) days, then the Party not claiming Force Majeure shall have the 
option, upon three days' prior written notice, to telminatc thc affcctcd Transaction to the 
extent affected and the associated obligations of the Parties thereunder (other than 
payment obligations for prior performance thereunder). In the event of a Force Majeure, 
delivery of the affected quantity of Coal shall not be made up except by mutual 
agreement of the Buyer and Seller. If an event of complete or partial Force Majeure 
persists for a period of ten (10) days or less, then the Party not claiming Force Majetire 
shall have the option of requiring that the affected Quantity of Coal be shipped, so long 
as notice of the intent to make-up such shipments is provided within ten (10) days of the 
notice of termination of such Force Majeure evcnt. The Parties shall mutually agree on a 
schedule for such make-up shipments. 

7.3 If Seller claims Force Majeure and is unable to meet all of its sales obligations 
under an affected Transaction and any other of its coal sales agreements involving coal of 
a similar type and quality as the Coal, or if Buyer claims Force Majeure and is unable to 
meet all of its purchase obligations under an affected Transaction and any other of its 
coal purchase agreements involving coal of a similar type and quality as the Coal, then 
any reductions in Seller's deliveries or Buyer's purchases (as applicable) shall be 
allocated reasonably among the affected Transaction(s) and such other coal supply or 
purchase agreements involving Coal of a similar type and quality as the Coal from the 
same Source as identified in the Confirmation. 

7.4 It is undcrstood and agrccd that significant capital expenditures and settlement 
of strikes and lockouts shall be entirely within the discretion of the Party having the 
difficulty, and that the above requirement that any Force Majeure shall be remedied with 
all reasonable dispatch shall not require significant capital expenditure or settlement of 
strikes and lockouts by acceding to the demands of the opposing Party when such course 
is inadvisable in the discretion of the Party having difficulty. 

Article 8: Events of Default, Remedies and Limitation of Liability 

8.1 Events of Default. 

(a) An event of default ("'Event of Default") with respect to a Party (the 
"Defaulting Party") shall mean any of the following: 

(i) the failure of Defaulting Party to pay when due any 
required payment and such failure is not remedied within 
three (3) Business Days aficr written notice thereof; 



(ii) the failure of the Defaulting Paity to comply with its 
other material obligations under this Master Agreement or 
under any Transaction covered by this Mastcr Agrecment, 
and such failure continues unc~~red for three (3) Business 
Days after written notice thereof, provided that if it shall be 
impracticable or impossible to remedy such failure within 
such three (3) Business Day period, the cure period shall 
be extended for an additional period reasonably necessary 
to remedy such failure subject to the condition that during 
the additional period, the Defaulting Party shall be 
diligently pursuing a remedy for the failure; 

(iii) the Defaulting Pasty shall be subject to a Bankruptcy 
Proceeding; 

(iv) an event described in the last sentcnce of Article 5.3 
has occurred with respect to a Transaction; 

(v) any material representation or warranty made by a Pasty 
herein shall prove to be untrue in any material respect when 
made; 

(vi) the Defaulting Party fails to establish, maintain, extend 
or increase Performance Assurance when required pursuant 
to this Master Agreement; or 

(vii) (i) a default, event of default or other similar condition 
or event in respect to the Defaulting Party under one or 
more agreements or instruments, individually or 
collectively, relating to Specified Indebtedness in an 
aggregate amount of not less than the applicable Cross 
Default Amount, which results in such Specified 
Indebtedness becoming, or becoming capable at such time 
of being declared, iinmediatcly due and payable or (ii) a 
default by such Pasty in making on the due date therefor 
one or more payments, individually or collectively, in an 
aggregate amount of not less than the applicable Cross 
Default Amount. 

(viii) Such Party defaults under a Specified Agreement and, 
after giving effect to any applicable notice requirement or 
grace period, there occurs a liquidation of, an acceleration 
of obligations under, or an early termination of, that 
Specified Agreement or defaults, after giving effect to any 
applicable notice requirement or grace period, in rnaking 
any payment or delivery due on the last payment, delivery 



or exchange date of, or any payment on early termination 
of, a Specified Agseement (or such default continues for at 
least three Business Days if there is no applicable notice 
requirement or grace period), where "Specified 
Agreement" means (a) any privatcly negotiated rate swap 
transaction, basis swap, fotwarcl sate transaction, 
commodity swap, com~nodity option, equity or equity 
index swap, equity or equity index option, bond option, 
interest rate option, foreign exchange transaction, cap 
transaction, floor transaction, collar transaction, currency 
swap transaction, cross-currency rate swap transaction, 
currency option, agreement for the purchase, sale or 
transfer of any Commodity or any other Commodity 
trading transaction, or any similar transaction (including 
any option with respect to any of these transactions), and 
(b) any combination of these transactions. For this 
purpose, the term "Commodity" means any tangible or 
intangible commodity of any type or description (including, 
without limitation, electric power, electric power capacity, 
petroleum, natural gas, and byproducts thereof) or any 
other similar transaction." 

8.2 Early Termination. Upon the occurrence and during the continuance of an 
Event of Default, as to the Defaulting Party, the other Party (the "Non-Defaulting Party") 
may, in its sole discretion, (a) accelerate and liquidate the Parties' respective obligations 
under this Master Agreement and all Transactions by establishing, and notifying the 
Defaulting Party of, an early termination date (which shall be no earlier than the date 
such written noticc is reccivcd and no later than twenty (20) days after the date of such 
notice) on which this Master Agreement and all Transactions shall terminate ("Early 
Termination Date"), and/or (b) withhold any payments due to the Defaulting Party until 
such Event of Default is cured, and/or (c) suspend performance of its obligations under 
this Master Agreement and any Transactions until such Event of Default is cured. If the 
"Event of Default'' is one described in Article 8.l(a) (ii) or (v) above and the Non- 
Defaulting Party has elected to establish an Early Termination Date, the Non-Defaulting 
Party may, in its sole discretion, choose to terminate only the Transaction(s) which gave 
rise to such Event(s) of Default (in which case, this Master Agreement shall remain in 
effect as to all Transactions not then terminated, without prejudice to the Non-Defaulting 
Party's rights under this Article 8.2 to declare upon a subsequent Event of Default an 
Early Termination Date as to any remaining Transactions(s)). If the Event of Default is 
one described in Article 8.1 (a) clause (iii), this Master Agreement and all Transactions 
under it shall automatically terminate and the Early Termination Date shall be established 
by the Non-Defaulting Party, If notice of an Early Termination Date is given under this 
Article 8.2, the Early Termination Date will occur on the designated date, whether or not 
the relevant Event(s) of Default is then continuing. Any rights of a Non-Defaulting Party 
under this Article 8.2 shall be in addition to such Non-Defaulting Pal-ty's other rights 
under this Article 8. 



8.3 Early Termination Payment. If an Early Termination Date is establishcd, the 
Non-Defaulting Party shall in good faith calculate its Gains or Losses, and Costs, 
resulting from the termination of the tenninated Transaction(s), aggregate such Gains or 
Losses, and Costs, with respect to all tenninated Transactions into a single net amount, 
and then notify the Defaulting Party of the net amount owed or owing. If the Non- 
Defaulting Party's aggregate Losses and Costs exceed its aggregate Gains, the Defaulting 
Party shall , within one ( I )  day of its receipt of such notice be required to pay the net 
amount to the Non-Defaulting Party, including interest at the Interest Rate fi-om the Early 
Termination Date until paid. If the Non-Defaulting Party's aggregate Gains exceed its 
aggregate L,osses and Costs, if any, resulting from such early termination, the Non- 
Defaulting Pasty shall pay the net amount to the Defaulting Party in accordance with 
Article 6.1 hereof. The Non-Defaulting Pasty shall determine its Gains or Losses, and 
Costs, as of the Early Termination Date, or, if that is not possible, at the earliest date 
thereafter that is reasonably possible. If an Event of Default occurs, the Non-Defaulting 
Party may (at its election) set off any or all amounts which the Defaulting Pasty owes to 
the Non-Defaulting Party (or any Affiliates of the Non-Defaulting Party) under this 
Master Agreement or any other agrectnent(s) against any or all amounts which the Non- 
Defaulting Party (or any Affiliates of the Non-Defaulting Party) owes to the Defaulting 
Party under this Master Agreement and any other agreement(s) between the Parties. The 
Non-Defaulting Party shall use Colnlnercially Reasonable Efforts to mitigate any costs 
and damagcs that it is entitlcd to hereunder and act at all times in a conimercially 
reasonable manner. The Defaulting Pasty shall have the right to audit (through a third 
party independent auditor mutually agreed to by the Parties) the calculation of all such 
gains, losses and costs. 

8.4 Remedies. Due to an Event of Default, and provided the Non-Defaulting 
Party has not set an Early Termination Date, the Nan..Defaulting Party may recover the 
following monetary damages directly resulting from such Event of Default subject to the 
Non-Defaulting Party's duty to mitigate damages in accordance with Section 10.8. In 
circumstances where the Non-Defaulting Party has not set an Early Termination Date, the 
remedies set forth in this Article 8.4 shall be the Non-Defaulting Pasty's sole and 
exclusive monetary remedies for the Defaulting Party's failure to pe r fo~~n  under a 
Transaction due to an Event of Default pursuant to Article 8.1 Notwithstanding the 
foregoing, the Non-Defaulting Pasty shall maintain all rights in equity to enforce the 
terms of this Master Agreement and any Transaction thereunder, including rights to 
demand specific performance thereof. 

(a) As an alternative to the damages provision below, if tlie Parties 
mutually agree in writing, the Non-Ilefaulting Party may schedule 
deliveries or receipts, as the case may be, pursuant to such terms as the 
Parties agree in order to discharge some or all of the obligation to pay 
damages. In the absence of such agreement, the following damages 
provision of this Section shall apply. 

(b) Unless excused by Force Majeure or Buyer's failure to perform, if 
Seller collllnits an Event of Default or othenvise fails to deliver the 



quantity of coal in accordance with the applicable Transaction and this 
Master Agreement, Seller shall pay to Buyer an amount for each ton of 
coal of such deficiency equal to (i) the market pricc at which Buyer is 
able, or at the time of Seller's breach, would be able (FOB Delivery Point) 
to purchase or otherwise receivc comparable supplies of Coal of 
con~parable quality on an equivalent #lminBtu, SO2 adjusted basis 
("Replacement Price") minus (ii) the Contract Price agreed to for the 
specific Transaction; except that if such difference is zero or negative, 
then neither Party shall have any obligation to make any deficiency 
payment to the other. 

(c) Unless excused by Force Majeure or Seller's failure to perfonn, if 
Buyer commits an Event of Default or otherwise fails to accept delivery 
of the quantity of coal in accordance with the applicable Transactiori and 
this Master Agreement, Buyer shall pay to Seller an amount for each ton 
of coal of such deficiency equal to (i) the Contract Price agreed to for the 
specific Transaction minus (ii) the market price at which Seller is able, or 
would be able (FOB Delivery Point), to sell or otherwise dispose of the 
coal at the time of Buyer's breach ("Sales Price") ; except that if such 
difference is zero or negative, then neither Party shall have any obligation 
to make any deficiency payment to the other. 

(d) Both Parties shall be subject to a comrncrcially reasonable good faith 
obligation to mitigate any damages hereunder 

(e) Payment of amounts, if any, detennined under paragraph (b) or (c) of 
this Article 8.4 shall be made in accordance with Article 6.1 All such 
determinations shall be made in a commercially reasonable manner and 
the Non-Defaulting Party shall not be required to enter into any actual 
replacement transaction in order to detesmine the Replacement Price or 
Sales Price as appropriate. 

(f) If a Party obligated to make a payment under this Section 8.4 timely 
makes such payment to the other Party, no failure to perfortn, short of an 
Event of Default, as described in this Section 8.4 shall constitute an Event 
of Default pursuant to Section 8.1. 

(g) The Parties agree that any Gains, Losses, Early Tennination Damages 
or other damages that directly result from an Event of Default shall be 
limited to the period measured from the date that such Event of Default 
first occurs until the date of any contract reopener or similar price 
reopener date for the subject tonnage. 

8.5 Damages Stipulation. Each party stipulates and agrees that the methodology 
for computing damages set forth in Article 8 is not unenforceable as a matter of law. 



8.6 Expenses. The Defaulting Party will indemnify and hold harmless the Non- 
Defaulting Party for and against all reasonable out-,of-pocket expenses, including Legal 
Costs, incurred by the Non-Defaulting Party by reason of the enforcement and protection 
of its rights under this Master Agreement or any Transaction by reason of an Event of 
Default or a termination of a Transaction, including, but not limited to, costs of 
collection. 

8.7 Limitation of Liability THE PARTIES CONFIRM THAT THE EXPRESS 
REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS MASTER 
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH OF 
ANY PROVISION FOR WHICH AN EXPRESS REMEDY OR MEASTJRE OF 
DAMAGES IS HEREIN PROVIDED, SUCH EXPRESS REMEDY OR MEASURE OF 
DAMAGES SHALL BE THE SOLE AND EXC1,USIVE REMEDY, THE LIABLE 
PARTY'S LIABILJTY SHALL BE LIMITED AS SET FORTH IN SI-JCH PROVISION, 
AND AL,L OTHER REMEDIES OR DAMAGES AT LAW OR IN EQTJITY ARE 
WAIVED UNLESS OTHERWISE PROVIDED IN THIS MASTER AGREEMENT. IF 
NO REMEDY OR MEASIJRE OF DAMAGES IS EXPRESSLY HEREIN PROVIDED, 
THE LIABLE PARTY'S LIABILITY SHALL BE LIMITED TO DlRECT ACTIJAL 
DAMAGES ONLY. NOTWITHSTANDING ANY OTHER PROVISION IN THIS 
MASTER AGREEMENT OR IN ANY TRANSACTION, NEITHER PARTY SHALL, 
BE LIABLE TO THE OTHER FOR CONSEQUENTIAL,, INCIDENTAL, PUNITIVE, 
EXEMPLARY OR INDIRECT DAMAGES, L,OST PROFITS, OR BUSINESS 
INTERRUPTION DAMAGES, WHETHER BY STATUTE, IN TORT OR IN 
CONTRACT, UNDER THIS MASTER AGREEMENT, ANY TRANSACTION, ANY 
INDEMNITY PROVISION OR OTHERWISE. 

Article 9: Arbitration 

Any claim, controversy or dispute arising out of or relating to thxs Agreement, or 
the breach thereof, shall be resolved fully and finally by binding arbitration under the 
Commercial Rules, but not the administration, of the American Arbitration Association, 
except to the extent that the Commercial Rules conflict with this provision, in which 
event, this Agreement shall control. This arbitration provision shall not limit the right of 
either Party prior to or during any such dispute to seek, use, and employ ancillary, or 
preliminary or permanent rights andlor remedies, judicial or otherwise, for the purposes 
maintaining the status quo until such time as the arbitration award is rendered or the 
dispute is otherwise resolved. The arbitration shall be conducted in New York, New 
York and the laws of New York shall govern the construction and interprctation of this 
Agreement, except to provisions related to conflict of laws. Within ten (1 0) calendar days 
of service of a Demand for Arbitration, the parties may agree upon a sole arbitrator, or if 
a sole arbitrator cannot be agreed upon, a panel of three arbitrators shall be named. One 
arbitrator shall be selected by Duke Energy Kentucky and one shall be selected by 
Williamson. A knowledgeable, disinterested and impartial arbitrator, with significant 
experience and expertise with respect to coal supply agreements, shall be selected by the 



two arbitrators so appointed by the parties. If the arbitrators appointed by the parties 
canrlot agree upon the third arbitrator within ten (10) calendar days, then either Party may 
apply to any judgc in any court of competent jurisdiction for appointment of the third 
arbitrator. There shall be limited discovery during the arbitration as directed by thc 
arbitrator(s). The arbitrator(s) shall have the authority only to award equitable relief 
(including immediate or expedited injunctivc rclicf) and compensatory damages, and 
shall not have the autho~ity to award punitive damages or other non-co~npensatory 
damages. The decision of the arbitrator(s) shall be rendered within sixty (60) calendar 
days after the date of the selection of the arbitrator(s) or within such period as the parties 
may othenvise agree. Each Party shall be responsible for the fees, expenses and costs 
incurred by the arbitrator appointed by each Party, and the fees, expenses and costs of the 
third arbitrator (or single arbitrator) shall be borne equally by the parties. The decision of 
the arbitrator(s) shall be final and binding and niay not be appealed. Any Party may 
apply to any court having ju~isdiction to enforce the decision of the arbitrator(s) and to 
obtain a judgment thereon. 

Notwithstanding the foregoing, the parties niay cancel or terminate this 
Agreernent in accordance with its terms and conditions without being required to follow 
the procedures set forth in this Article. Each Party agrees that in the event of any dispute 
between the parties, it will continue to perfonn its obligations hereundec 

Article 10: Miscellaneous 

10.1 Successors and Assigns; Assignment. This Master Agreement shall inure to 
the benefit of and be binding upon the Parties and their respective successors and 
permitted assigns. However, no Party shall assign this Master Agreement or any 
Transaction or any of its sights or obligations hereunder or under any Transaction without 
the prior written consent of the other Parties, which consent shall not be unreasonably 
withheld, conditioned or delayed. Notwithstanding the foregoing, any Party may, without 
the need for consent from the other Parties (and without relieving itself &om liability 
hereunder and under any Transaction), (a) transfer, sell, pledge, encumber or assign this 
Master Agreement and/or any Transaction or the accounts, revenues or proceeds hereof 
or thereof in connection with any financing or other financial arrangements; (b) transfer 
or assign this Master Agreement and/or any Transaction to an Affiliate of such Party so 
long as the Affiliate has a credit rating equal to or higher than the original Party; or (c) 
transfer or assign this Master Agreement and/or any Transaction to any creditworthy 
person or entity, as such creditworthiness is determined by the non-assigning Party using 
reasonable colnmercial practices, succeeding to all or substantially all of the assets of 
such Party by way of merger, reorganization or othenvise; provided, howcver, that no 
such assignment shall in any way relieve the assignor from liability for full performance 
under this Master Agreement and the Transactions. Any such assignee shall assurne and 
agree to be bound by the terns and conditions of this Master Agreement and such 
Transactions. Any transfer in violation of this section shall be deemed null and void. 



10.2 Warranties. OTHER THAN THOSE EXPRESSLY PROVIDED IN 
ARTICLE 3.4 AND 4.1 OR IN A CONFIRMATION, SEL,LER MAKES NO OTHER 
REPRESENTATION OR WARRANTY, WRITTEN OR ORAL, EXPRESS OR 
IMPLIED, IN CONNECTION WITH THE SALE AND PURCHASE OF COAL 
HEREUNDER. AL,L WARRANTIES OF MERCHANTABIL,ITY OR OF FITNESS 
FOR A PARTICULAR PURPOSE OR ARISING FROM A COURSE 01: DEALING 
OR USAGE OF TRADE ARE SPECIFICAL,LY EXCLUDED. SELL,ER MAKES NO 
WARRANTY CONCERNING THE SUITABILITY OF COAL, DELIVERED 
HEREUNDER FOR USE IN ANY FACILITIES. 

10.3 Notices. All notices, requests, statements or payments shall be made to the 
addresses specified in Exhibit B hereto. Unless expressly provided othenvise, notices 
shall be in writing and delivered by letter, facsimile, electronically or other documentary 
fom.  Notice by facsimile, electronic means or hand delivery shall be deemed to have 
been received by the close of Business Day on which it was transmitted or hand delivered 
(unless transmitted or hand delivered after close of the Business Day in which it shall be 
deemed received at the close of the next Business Day). Notice by overnight rnail or 
courier shall be deemed to have been received one (1) Business Day after it was sent. A 
Party may change its address by providing notice thereof in accordance with this Article 
10.3. 

10.4 Confidentiality. No Party shall disclose, without the prior written consent of 
the other Party, the terms of any Transaction to a third party (other than a Party's and its 
Affiliates' employees, lenders, counsel, or accountants) except in order to comply with 
any applicable law, order, regulation or exchange rule; provided, each Party shall notify 
the other Party of any proceeding of which it is aware which may result in disclosure and 
use Commercially Reasonable Efforts to prevent or limit the disclosure. 

10.5 Governing Law. THIS MASTER AGREEMENT AND EACH 
TRANSACTION AND THE RIGHTS AND DUTIES OF THE PARTIES ARISING 
HEREFROM AND THEREFROM SHALL RE GOVERNED BY AND 
CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH THE 
LAWS OF THE STATE OF NEW YORK WITHOUT GIVING EFFECT TO 
PRINCIPLES OF CONFLICTS OF LAWS. EACH PAR'TY WAIVES ITS 
RIESPECTIVE RIGHT TO ANY JURY TRIAL WITH RESPECT TO ANY 
LITIGATION ARISING UNDER OR IN CONNECTION WITH THIS 
AGREEMENT. 

10.6 Entire Agreement; Amendments; Interpretation. This Master Agreement, 
the Schedules, Annexes, Exhibits and Appendices hereto and made a part hereof, if any, 
and each Transaction, constitute the entire agreement between the Parties relating to the 
subject matter contemplated by this Master Agreement and supersedes any prior or 
contemporaneous agreements or representations affecting the same subject matter. Except 
for any matters which, in accordance with the express provisions of this Agreement, may 
be resolved by verbal agreement between the Parties, no amendment, modification or 
change to this Master Agreement shall be enforceable unless reduced to a writing 



executed by the Party against whom such amendment, modification or change is sought 
to be enforced and specifically referencing this Master Agreement. The Parties 
acknowledge that each Party and its counsel have reviewed and revised this Master 
Agreement and that thc normal rulc of construction to the effect that any ambiguities are 
to be resolved against the drafting Party shall not be used in interpretation of this Master 
Agreement. 

10.7 Counterparts; Severability; Survival. Tliis Master Agreement and each 
Confirmation may be executed in several counterparts, each of which is an original and 
all of which constitute one and the same instrument. Except as may otherwise be stated 
herein, any provision or Article hereof that is declared or rendered unlawful by any 
applicable court of law or regulatory agency, or deemed unlawfbl because of a statutory 
change, will not otherwise affect the lawful obligations that arise under this Master 
Agreement or a Transaction. In the event any provision of this Master Agreement is 
declared unlawhl, the Parties will promptly renegotiate to restore this Master Agreerncnt 
or such Transaction as near as possible to its original intent and effect. All indemnity and 
audit rights shall survive the termination of this Master Agreement in fbll for a pcl-iod of 
two (2) years (except with respect to audit rights as to Third Party Impositions which 
shall survive for the applicable statute of limitations, including any cxtensions thereof). 

10.8 Non-Waiver; Duty to Mitigate; No Partnership or Third Party 
Beneficiaries. No waiver by any Party of any of its rights with respect to any other Party 
or with respect to any matter or default arising in connection with this Master Agreement 
shall be construed as a waiver of any subsequent right, matter or default whether of a like 
kind or different nature. Any waiver shall be in writing signed by the waiving Party. Each 
Party agrees that it has a duty to mitigate damages. Exccpt as otherwise set forth in the 
Preamble to this Master Agreement, nothing contained in this Master Agreement or in 
any Transaction shall be construed or constitute any Party as the employee, agent, 
partner, joint venturer or contractor of any other Party. This Master Agreement and each 
Transaction is made and entered into for the sole protection and legal benefit of the 
Parties, and their permitted successors and assigns, and no other Person shall be a direct 
or indirect legal beneficiary of, or have any dircct or indirect cause of action or claim in 
connection with this Master Agreement or any Transaction. 

Article 11: Definitions 

"Affiliate" means, with respect to any person, any other person (other than an individual) 
that directly or indirectly, through one or more intermediaries, controls or is controlled 
by, or is under colnmon control with, such person. For this purpose, "control" means the 
direct or indirect ownership of fifty percent (50%) or more of the outstanding capital 
stock or other equity interests having ordinary voting power. 

"Analvsis P e m "  means the person or entity specified in the relevant Confirmation that 
will pay for and perform, or cause to be performed, analysis of the Coal pursuant to a 



Transaction. Unless othenvise stated in the relevant Confirmation, the Analysis Person 
shall be an independent certified laboratory chosen by good faith agreenlent of the 
Parties. 

"ASTM" means the American Society for Testing and Materials. 

"Bankrcrptcv Proceeding" means with respect to a Party or entity, such Pasty or entity 
(a) makes an assignmerlt or any general arrangement for the benefit of creditors, (b) files 
a petition or otherwise commences, authorizes or acquiesces In the commence~ne~~t of a 
proceeding or cause of action under any bankruptcy or similar law for the protection of 
creditors, (c) has such a petition filed against it and such petition is not withdrawn or 
dismissed within thirty (30) days after such filing, (d) otherwise becomes bankrupt or 
insolvent (however evidenced), or (e) is unable to pay its debts as they fall due. 

"Bill o f  lading" means with respect to a truck delivery, a certified truck scale weight, 
and with respect to a train delivery, a certified rail weight cet-tificate. 

"&" means the amount of energy required to raise the temperature of one (1) pound of 
pure water one (1) degree Fahrenheit from 59.5' Fahrenheit to 60.5' Fahrenheit at a 
constant pressure of 14.73 pounds per square inch absolute. 

''Busi~tess Dav"means a day on which Federal Reserve inember banks in New York City 
are open for business unless such day is a Holiday; and a Business Day shall open at 8:00 
a.m. and close at 5:00 p.m. Eastern Prevailing Time. 

"Buver" means the Party to a Transaction who is obligated to purchase and receive, or 
cause to be received, Coal during the Term of the Transaction. 

"Buyer's Customer" means the pasty that Buyer has contracted to sell the Coal 
purchased from Seller under a Transaction. 

"Clairns" means all claims or actions, threatened or filed and whether groundless, false 
or fraudulent, that directly or indirectly relate to the subject matter of an indemnity, and 
the resulting losses, damages, expenses, attorneys' fees and court costs, whether incurred 
by settlement or othenvise, and whether such Claims or actions are threatened or filed 
prior to or after the termination of this Master Agreement. 

' ' ~ 1 ' '  means any and all of the coal to be sold by Seller and purchased by Buyer, the 
quality of which conforms to the Specifications and which does not trigger Buyer's 
rejection rights under Asticle 5.2, or is othenvise accepted by Buyer under this Master 
Agreement or any Transaction, and which contains no synthetic fuels, is substantially free 
from any extrarleous materials (including, but not limited to mining debris, bone, slate, 
iron, steel, petroleum coke, earth, rock, pyrite, wood or blasting wire), is substantially 
consistent in quality throughout a Shipment, meets the size required, and has had no 
inte~mediate sizes (including fines) added or removed after the washing process is 
completed. 



"Coal Buver" means Buyer. 

"Coal Seller" ineans Seller 

"Coiit~terciallv Reasonable Efforts" ineans the taking by a Person of such action as 
would be in accordance with reasonable commercial practices as applicd to thc particular 
matter in question to achieve the result as expeditiously as practicable; provided, 
however, that such action shall not require that such Person incur unreasonable expense. 

"Coiztract Price" means the price in $U.S. per Ton (unless otherwise specified in the 
Confirmation) to be paid by Buyer to Seller for the purchase of Coal and any other proper 
charges pursuant to a Transaction. 

"Contract Ouantitv" means the quantity of Coal that Seller agrees to sell to (or if 
applicable, exchange with), or cause to be delivered to, Buyer, and that Buyer agrees to 
purchase and receive, or cause to be received, from Seller, pursuant to a Transaction, as 
specified in a Confirmation. 

"Costs" ineans any brokerage fees, commissions and other transactional costs and 
expenses reasonably incurred either by the Non-Defaulting Party as a result of 
terminating any hedges or other risk management contracts andlor entering into new /' 
arrangements in order to replace the early terminated Transaction(s), and Legal Costs 
incurred by the Non-Defaulting Party. 

$ E Q O ~ , O O ~  (one h ~ w c l n ~ l  
"Cross Default Amount" means for Duke Energy Kentucky, (t- 

r 

inillion US dollars, and for Williamson means $2,500,000. 

"Curi*ent Ratio9'means the result of dividing current assets by current liabilities, as such 
terms are defined consistent with generally accepted accounting principles. 

"Deliverv Point" means the agreed point(s) of delivery and receipt of the Coal pursuant 
to a Transaction. Title to and risk of loss of the Coal pass to Buyer as set forth in Section 
3.3. 

"Eastern Prevniliizg Time" means Eastern Standard Time or Eastern Daylight Time in 
effect in New York, New York, as the case may be. 

"Eastern Miize"means a coal mine that is located east of the Mississippi River. 

"EBITDA Interest Coverage" means (a) adjusted earnings from continuing operations 
before interest, income, taxes, depreciation and amortization; divided bv (b) gross interest 
incurred before subtracting capitalized interest and interest income, as all such terms are 
defined consistent with generally accepted accounting principles. 

"Exercise Date" means the agreed date (as specified in the relevant Confirmation for an 
Option) prior to or on which the Option buyer must notify the Option Seller that the 



Option Buyer has elected to purchase or sell, as applicable, the relevant Option Quantity, 
if any, under a Transaction. Unless otherwise specificd in the Confirmation the Exercise 
Date will be on or before the first Business Day of the month preceding an Exercise 
Period. 

"Exercise Period" means the period of time covered by the exercise of an Option. 

"Exposed Party" means the Party that the Non-Exposed Party is required to provide 
Performance Assurances to. 

"FFO/Debt (%i" means the (a) the sum of (i) net income fro111 continuing operations 
&(ii) depreciation and amortization & (iii) deferred income taxes (iv) other 
non-cash items; divided by (b) the sum of (i) long-term debt plus (ii) current maturities 
plus (iii) commercial paper plus (iv) other short term borrowings, as all such terms are 
defined consistent with generally accepted accounting principles. 

"Fittancia1 Covenants" rneans that Williamson has satisfied each of the following 
financial metics, in the reasonable judgment of Duke Energy Kentucky, as evidenced by 
Willia~nson's audited financial statements reflecting Williamson' financial position over 
the previous twelve months: 

a. Operating Margin (%) greater than or equal to 17%; 
b. FFOIDebt (%) greater than or equal to 35.9%; 
c. Total DebtICapital (%) less than or equal to 42.5 %; 
d. Total net worth ($) greater than $100 million; 
e. Current Ratio greater than or equal to 1.65; 
f. EBITDA Interest Coverage greater than or equal to 6.5. 

"Financial Covenant Eve@" means that Williamson has failed to satisfy one or inore of 
the Financial Covenants, in the reasonable judgment of Duke Energy Kentucky, as 
evidenced by Willia~nson's audited financial statements reflecting Williamson's financial 
position. 

'<m" shall have the meaning given to such term in the Uniform Commercial Code of 
the State of New York. 

"Gains" means, with respect to a Party, an amount equal to the present value of the 
economic benefit, if any, (exclusive of Costs) to it resulting fi-om the termination of its 
obligations with respect to a tenninated Transaction, determined in a comrnercially 
reasonable manner. 

"Holida$' means a day recognized as a holiday in the State in which the Delivery Point 
is located. 

"Interest Rate" means, for any date, two percent over the per annum rate of interest 
equal to the prime lending rate as may from time to time be published in the Wall Street 



Journal under ''Money Rates" provided the Interest Rate shall never exceed the 
maximum rate allowed by applicable law. 

"Legal Costs" means, with respect to a Party, the reasonable out-of-pocket expenses 
incurred by it, including legal fees, by reason of the enforcement and protection of its 
rights under this Master Agseement or any Transaction. 

"Legal Proceedin~s" means any suits, proceedings, judgments, rulings or orders by or 
before any court or any governmental authority. 

"Letter o f  Credit" means an irrevocable, transferable, standby letter of credit, issued by a 
major U.S. commercial bank or the U.S. branch office of a foreign bank with, in either 
case, a Credit Rating of at least (a) "A-" by S&P and "A3" by Moody's, if such entity is 
rated by both S&P and Moody's or (b) "A-" by S&P or "A3" by Moody's, if such entity 
is rated by either S&P or Moody's but not both, in a form mutually agsced upon by Duke 
Energy Kentucky and Williamson, with such changes to the terms of the form as the 
issuing bank may require and as may be acceptable to the beneficiary thereof. 

"Letter of  Credit Default" means with respect to a Letter of Credit, the occurrence of any 
of the following events: (a) the issuer of such Letter of Credit shall fail to maintain a 
Credit Rating of at least (i) "A-" by S&P or "A3" by Moody's, if such issuer is rated by 
both S&P and Moody's, (ii) "A-" by S&P, if such, issuer is rated only by S&P, or (iii) 
"A3" by Moody's, if such issuer is rated only by Moody's; (b) the issuer of the Lettcr of 
Credit shall fail to comply with or perfo~m its obligations under such L,etter of Credit; (c) 
the issuer of such Letter of Credit shall disaffirm, disclaim, repudiate or reject, in whole 
or in part, or challenge the validity of, such Letter of Credit; (d) such Letter of Credit 
shall expire or terminate, or shall fail or cease to be in full force and effect at any time 
dul-ing the term of the Agreement, in any such case without replacement; or (e) the issuer 
of such Letter of Credit shall become Bankrupt; provided, however, that no Letter of 
Credit Default shall occur or be continuing in any event with respect to a Letter of Credit 
after the time such L,etter of Credit is required to be canceled or returned to a Pasty in 
accordance with the tmns of this Master Agseeinent. 

"Long-ternz Debt" means the sum of all senior debt, including bonds, debentures, bank 
debt, mortgages, deferred portions of long-term debt, and capital lease obligations with 
maturity greater than or equal to one year, including amounts for operating lease debt 
equivalent, and debt associated with accounts receivables sales securitization progsams, 
as all such terms are defined consistent with generally accepted accounting principles. 

"Losses" means, with respect to a Party, an amount equal to the present value of the 
economic loss, if any, (exclusive of Costs) to it resulting from the termination of its 
obligations with respect to a terminated Transaction, determined in a commercially 
reasonable manner. 

"Moodv's"means Moody's Investor Services, Inc. or its successor. 



"New Taxes" means (a) any taxes, fees or assessments enacted and effective after the 
Trade Date of the relevant Transaction, including, without limitation, that portion of any 
taxes or New Taxes that constitutes an increase. 

"Nomination Period" shall mean the agreed calendar tenn for scheduling Coal within the 
applicable Term pursuant to a Transaction. 

"Non-Exposed Par&" means the Party who is required to provide Performance 
Assurances hereunder. 

"l)eeratittg Margin [ ' "  means operating income divided by sales revenue, as such 
tenns are defined consistent with generally accepted accounting principles. 

''Option" means the right, but not the obligation, which one Party grants to the other 
Party under a Transaction to either sell or purchase the Option Quantity under that 
Transaction. 

"Option Ouanz" means the quantity of Coal that is covered by an Option and that, 
upon the proper exercise of such Option by the Option Buyer, is required to be sold and 
delivered (and purchased and received) pursuant to the Transaction. 

''I!JL?J" means the Powder River Basin located in the States of Montana and Wyoming. 

"Perfut.irzctnce Assurance" means collateral in the form of either (i) cash, (ii) Letters of 
Credit, or (iii) such other form of Performance Assurance, all of which shall be 
acceptable to the party requesting such Performance Assurance. 

"Reference Market-niaker" means a leading dealer in the relevant market selected by a 
Party determining its Early Termination Payment in good faith fkom among dealers of the 
highest credit standing which satisfy all the criteria that such Party applies generally at 
the time in deciding whether to offer or to make an extension of credit. 

"Reiection Litnits" means the quality characteristics for the Coal pursuant to a 
Transaction as specified in the relevant Confirmation that give rise to a rejection right of 
Buyer pursuant to Article 5.2 of this Master Agreement. 

"S&PV means the Standard & Poor's Rating Group (a division of McGraw-Hill, Inc.) or -- 
its successor. 

"Sampling Persoiy" means the person or entity specified in the relevant Confirmation 
that will pay for and perform, or cause to be performed, sampling and analysis of the 
Coal pursuant to a Transaction. Unless otherwise agreed by the Parties in a Confirmation 
the Sampling Person shall be the Seller for sampling purposes. 

"Seller" means the Party to a Transaction who is obligated to sell and deliver or cause to 
be delivered Coal during the Term of the Transaction. 



'cShi~ment" means, as applicable, one Unit Train, one barge, or the tonnage delivered by 
truck within a payment period, as set forth on the Confirmation. 

''m" ineans sulfur dioxide and lbs. of SOz per mmBtu means sulfur dioxrde per million 
B tu. 

"Soztrce" means the ininc(s) mining complexes loadout river dock(s) or other point(s) or 
origin that Seller and Buyer agree are acceptable or igi~~s for the Coal for a Transaction as 
specified in the Confirmation. 

"Specifications" ineans the quality characteristics for the Coal subject to a Transaction 
on an "as received" basis, using ASTM standards, specified in a Schedule 1 (Standard) or 
a Schedule 2 (Periodic Performance) of the relevant Confirmation. 

"Specified Indebtedness" referred to in Section 8.1 means any obligation (whether 
present or future, contingent or othe~wise, as principal or surety or otherwise) for the 
payment or repayment of any money." 

"Tares" means any or all ad valorem, property, occupation, severance, generation, first 
use, conservation, Btu or energy, utility, gross receipts, privilege, sales, use, 
consumption, excise, lease, transaction, and other taxes, governmental charges, licenses, 
fees, permits and assessments, or increases therein, other than taxes based on net income 
or net wosth. 

"Ter~n" ineans the period of time from the date a Transaction is to commence to the date 
a Transaction is to terminate or expire. 

"&" means 2,000 pounds. 

"Total DebdCaaital f%)" means (a) the sum of (i) Long-term Debt @s (ii) current 
maturities & (iii) commercial paper plus (iv) other short term borrowings, divided by 
(b) the sum of (i) long-tenn debt plus (ii) current maturities plus (iii) commercial paper 
plus (iv) other short term borrowings plus (v) Total Member Equity plus (vi) minority 
interest, as all such terms are defined consistent with generally accepted accounting 
principles unless otherwise defined herein. 

"Total Member Equity" means the dollar amount of all equity held by all members of a 
limited liability company. 

"Transaction" means a particular transaction agreed to by the Parties relating to the 
purchase, sale or exchange(s) of Coal, or an Option relating thereto, subject to this Master 
Agreement. 

"Tra~zsportation Specifications" means the agreement(s) made by Seller, Buyer or any 
Party's designee with its respective Transporter(s), as amended fioin time to time, 
covering the requirements for each Shipment, which agreements, including the timing 



and tonnage requirements thereunder, shall be no Inore restrictive than typical agreements 
for transport of Coal on rail lines, highways, vessels or barges transporting Coal to or 
from the Delivery Point(s) for third parties or to and from other delivery points in the 
vicinity of the Delivery Point. Such Transportation Specifications, or relevant portions 
therein, shall be made available upon request to the extcnt authorized within the relevant 
transportation agreement and shall be no more restrictive than typical agreements for 
transport of Coal on rail lines, highways, vesscls or barges transporting Coal to or from 
Delivery Point(s) for third parties or to and from other delivery points in the vicinity of 
the Delivery Point. 

"Transporter" means the entity or entities transporting Coal on behalf of Seller to and at 
the Delivery Point or on behalf of Buyer or Buyer's designee from the Delivery Point. 

"Unit Train'' means a train with capacity sufficient to hold the number of Tons of Coal 
for delivery from the Source(s) as specified in the relevant Confirmation. 

"Westewz 2Mine"lneans a coal rnine that is located West of the Mississippi River. 

IN WITNESS WHEREOF, the Parties, by their respective duly authorized 
representatives, have executed this Master Agreement effective as of the Effective Date. 
This Master Agreement shall not become effective as to either Party unless and until 
executed by both Parties. 

The Union Light, Heat and Power Company d/b/a 

Duke Energy Kentucky, Inc. 

By: i"/l~# 
Name: &laom--?Yk~\es 

"Williamson" 

Williamson Energy, L,L,C 

Name:- Oo&ALD A. ~OLCOC\& 
Title: ~ U T ~ ? O R I  ZE n  SON' 



Exlzibit A 
Con fir~tzntiolz 

Coal Seller: -- Coal Buyer: -,X- Coal Seller: -X- Coal Buyer: 

The Union Light, Heat and Power Company Willian~son Energy, LLC 

d/b/a Duke Energy Kentucky, Inc. 

139 E. Fourth Street, EA606 430 Harper Park Drive 

Cincintlati, OH 45202 Beckley, WV 25801 

Attn: Confirmat~ons Atta: Mike Moral1 

Tel. (704) 382-6344 Tel. (704) 846-8248 

Fax. (513) 419-5840 Fax. (704)-844-0569 

Ref #: ~ c I D ~ S ~ G  Ref #: 
This Confirmation sets forth the binding agreement entered into between Tlle Union Light, Heat 
and Power Company d/b/a Dulte Energy Kentucky, Inc. ("Duke Energy Kentucky") and 
Williamson Energy, I,LC, on the Trade Date set out below as to a Transaction (this 
"Transaction") regarding the sale/purchase of Coal under the following terms: 

1). Coimodity: Coal, as defined in the Master Agreement 

2). Trade Date: 10/26/05 

3). Product: Illinois Basin High Sulfur Washed Coal 

4). Test Bum: This Confirnlation is subject to Buyer conductillg a 60,000 ton test burn, with 
the coal to be delivered at the 2007 FOB Barge contract price in accordance with a schedule tl~at 
is mutually agreeable to the parties. This Confirination may be terniinated in the event that the 
test burn demonstrates operating problems, including without linlitation slag formation, resultillg 
from t l~c  use of such Coal by Buyer at its plants in Buyer's reasonable judginent, Seller will have 
the right to havc a representative observe such test burn. 

5) Term: January 1, 2007 th1-n December 31, 2012, or until terillination or cancellation 
pursuant to any other provision hereof, whichever occurs first  tern^"). 

6). QuantityJTons: 2007. 150,000 tons (ratable at approximately 12,500 per month) 
2008 - 2012: 750,000 tons annually (ratable at approximately 62,500 

tons per month). 

7). Scheduling (Check One): - X  Per Master Agreement 
-- Other: - 

8). Nomination Period (Check One): "-X- Monthly - Quarterly -Other: 



9). Source(s): Pond Creek No. 1 Mine, Illinois Seam 6, located in Williamson and Franklin 
Counties, Illinois. 

10). Delivery Point (Check One): X F . 0 . B .  railcar, subject to the following: At 
Buyer's option, for calcndar year&giilning in 2008, with notice of at least 90 days prior 
to the conui~encen~ent of the calendar year ("Annual Rail Notice"), Buyer may require 
Seller to supply up to 250,000 tons ann~~ally of the Quantity/Tons defined in Section 6 
F.O.B. railcar. I11 the event Buyer does not provide to Seller an Annual Rail Notice for a 
given calendar year, , Buyer nlay elect to tale 45,000 tons per calendar quarter of such 
calendar year by rail with a 30 day notice prior to the beginning of each such calendar 
quarter ("Quarterly Rail Notice"). Within three (3) days of Scllcr's receipt of Buycr's 
Quarterly Rail Notice, Seller shall notify Buyer of any unavoidable dock fees to bc 
incurrcd by Scllcr during the applicable calendar quarter, up to $0.75 per ton of quarterly 
QuantityITons of Coal ("Unavoidablc Dock Expenses"). Within three (3) days of Buyer's 
receipt of Seller's notice of TJnavoidable Dock Expcnscs, Buycr shall notify Seller of 
whether Buyer wishes to proceed with rail shipments in accordallcc with Buycr's 
Quarterly Rail Notice, or whether Buyer elects instead to receive such applicable 
quarterly shipments by barge. In the event Buyer elects to receive its applicable quarterly 
shipments by rail, the Contract Price for such shipments shall be increased by (i) $0.25 
per ton; plus (ii) the Unavoidable Dock Expenses up to $0.75 per ton. For avoidance of 
doubt, Unavoidable Doclc Expenses shall include only those expenses assessed or to be 
assessed against Seller by a docking facility relating to the Quantity/Tons for the 
applicable calendar quarter that Seller cannot, through conl~llcrcially reasonable effo~ls, 
mitigate, avoid incurring or otherwise eliminate. Further, Seller (x) shall provide Buyer 
with a written explanation of Seller's efforts to mitigate TJnavoidable Dock Expcnscs, 
and (y) confirms that the provisions of Section 6.3 - Audit of the Mastcr Agrccmcnt shall 
apply to Unavoidable Dock Expenses. 

X - F . 0 . B -  barge at the mile post 947.5 on thc 
Ohio River or such other points ofdclivcry as approved by Buyer provided that Seller 
holds Buyer harmless from any incremental transportation costs associated with delivery 
and receipt of coal at such other points of delivery 

11). Contract Pricc ($/ton): FOB Barrre F.O.B. Railcar 
2007 $37.40 n/a 
2008 $37.40 $33.34 
2009-20 10 Re-opener Re-opener 
20 1 1 -20 1 2 Re-opcncr Re-opener 

All FOB Barge pricing includes all harbor shifting and fleeting charges at the Delivery 
Polnt. 

Barge Loading Terms: Except as othe~wise instructed by the Buyer's transportation provider, 
Seller agrees to load a ninimum of 1,500 tons into each open hopper rake julllbo barge and a 
minimum of 1,700 tons into each open hopper box jumbo barge. If Seller fails to load the barges 
to meet these minimums, the difference between the minimum tonnage and the actual tonnage 
tilncs the barge rate ($/ton) to Buyer's destination will be withheld from payments. Seller agrees 



to ensure that coal is available and that the loading dock has the capacity to load barges within 72 
hours of placement within tlie parameters of the nlutually agreed to Delivery Schedule. Failure to 
load barges within 72 hours may result in deniurragc charges to the Seller. Buyer may withhold 
demurrage charges from final payment. Buyer shall be responsible for all fleeting charges, which 
shall not exceed $100.00 per day, incurred for coal that has been loaded into barges at thc 
Delivery Point and has not been removed by Buyer for longer then 72 hours. 

Effective for the calendar years 2009 and 2010, and for the calendar years 201 1 

and 2012 thereafter, the Contract Price will bc the Marltet Price for the applicable two 

calelidar years as determined as hereinafter provided: 

By February 1,2008, and then by February 1,2010 Buyer and Seller shall 

provide each other with their determination of the Market Price for the next applicable 

reopener period. "Market Price" shall mean the prevailing pnce, F.O.B. barge at the 

Delivery Point, to be charged or paid, or which is proposed to be paid, in anl~s-length 

transactions, for the applicable calendar years, for the quantity and quality of Coal which 

Seller is to supply during such calendar year. The Parties shall work in good faith to 

determine such Market Price. 

If tlie Pasties fail to agree on Market Price, and therefore t l ~ e  Contract Price for tlie 

applicable calendar years, by March 3 1,2008, and then by March 3 1, 201 0, as the case 

may be, this Agreement will automatically ten~iinate effective December 3 1,2008, or 

December 3 1 ,20  10 as the case may be. 

At the request of Buyer, Seller agrces to cooperate with Buyer and Buyer's 

synthetic fuel provider, Tyronc Synfuels, L,P ("TSLP") to facilitate TSLP's ownership of 

and use of Coal in its synthetic fuel production facility at the East Bend Electr~c 

Gencratilig Station, at no additional cost to Buyer. Any such transfer of ownership and 



use of Coal to TSL,P will not relieve Buyer of  its obligations and duties under this 

Confirmation. 

12). Specifications (Check One): - X- Per Attached Schedule 1 (Standard) 
Per Attached Schedule 2 (Periodic Performance) 

13). Sanzpling Person (Check One): -X- Per Master Agreement 
Othcr: 

14) Analysis Person (Checlt One): Per Master Agreement 
-- Other: - 

15) Weight (Check One): - X-- Per Master Agreement 
Other: 

16). Payment (Check One): Per Master Agreement 
- X-- Buycr will self-invoice bi-monthly. Shipments 

loaded during the first through the fifteenth of 
cach lnonth arc payablc 10 days aftcr thc cnd of 
the nlonth at the Contract Price. Shipments loaded 
during the sixteenth through the end of each month 
are payable, with quality adjustments for all 
Shipments loaded during the nzonth, 25 days after 
the end of each month. Buyer shall pay, by 
electronic t~ansfer in inlnlediately available United 
States funds, the amount sct forth on each invoicc 
along with thc ncccssary infornlation cnabling 
reconciliation to the relevant Shipnlent to thc 
applicable payment address below: 

Buyer bill in^ Contact: 
1000 E. Main Street 
Plainficld, IN 46168 
Attn: Anita Wcbb 
Fax: (3 17) 838-1023 

Seller Billing Contact: 
Gn: Paula Hendrick 
Fax: 61 8-983-301 7 

Seller Pavnlent Address: 
Bank Name: Huntington National Bank 

900 Lee Street 
Charleston, WV 25301 

Account Number. 01 221 202657 
ABA number: 044000024 



17). Additional Wa~~anties: 
Seller shall provide Product under this Transaction from Source. Seller warrants that it 

owls, leases, or controls with a contractual agreement, coal reserves at the Source with sufficient 
coal characteristics necessary to fulfill the requirements of this Transactiorl, including without 
limitation total and t~ionthly tonnage requirements and coal quality specifications. Seller further 
warrants that it shall maintain such ow~lership, leasehold interest or contracttlal rights to such coal 
at tlle Source for the duration of the T e ~ m  hereof. 

Formulas for Quality Adjustments: 
Btu adjustment: 

$/tori = (Monthly Weighted Average Actual Btullb Monthly Weighted Average Guaranteed 
Btullb) x Colltract Price /Monthly Weighted Average Guaranteed Btullb. 

Ash Penalty Adjustment: If the Monthly Weighted Average Actual Ash % 
exceeds the Monthly Weighted Guaranteed Ash %, the Ash Penalt,y Adjustnlent is equal to: 

$/ton = (Monthly Weighted Average Actual Ash % - Monthly Weighted Average Guaranteed 
Ash %) x $0.50. 

Monthly weigllted avg SO2 Adjustment: 
For purposes of this Agreement, a lb, of SO2 shall equal AR S% x 20,000 

AR Btullb. 

If the Monthly Weighted Average Actual lbs S02/nmbtu varies from the Monthly 
Weighted Average Guaranteed lbs S021nmbtu for Coal loaded by Seller in any calendar 
month, the SO2 Adjustment for all Coal loaded during the nlonth is equal to: 

The Contract Price will be adjusted, on a monthly basis, to reflect actual SO2 value 
received according to the following fornlula: 

$/ton = (Monthly Weighted Average Guaranteed lbs S02/nunbtu - Monthly 
Weighted Average Actual lbs. SO2/nuntbu) x Monthly Weighted Average Actual 
Btu/lb) x ((E x 10) + $85) / 1,000,000 

Where: E is defined for any given delivery month as the three (3) day average 
S02  Price of allowances expressed in dollars per ton of SO2 in the table entitled "Daily 
Marltet Assessments, SO2 Allowances, Price for current vintage year" published in 
Energy Argus Air Daily, or its successor publication, as published on the 3"d, 4"' and 5"' 
business days of the subsequent month (e.g., spot price for allowances for January 2007 
would be calculated by using an average of the daily market assess~nent price for the 
2007 vintage year published in Energy Argus Air Daily on February 51h, G ' ~  and 7"'.) 

However, in the event the monthly weighted average actual lbs. SO2 per MMBtu is less 
than 4.0 lbs, Seller's premium shall be calculated as if the monthly weighted average 
actual Ibs. SO2/MMBtu equals 4.0 lbs. 



18). Suspc~lsion Rights: - Pcr Mastcr Agreement 
- X-Othcr 

Suspension Rights: If therc arc two (2) consecutive months or three (3) ~lionths it1 a 
consecutive twelve (12) month period that the monthly weighted average as-delivered quality of 
Coal does not confornl to the Monthly Weighted Average Suspension Quality for any 
Specification as set forth in Schedule 1, whether rejected or not by Buyer, then Buyer may upon 
notice to Seller suspend the receipt of future Shipnients (except Shipments already loaded or in 
transit to Buyer) under such Transaction. A waiver by Buyer of the suspension right for any olle 
period shall not constitute a waiver for subsequent periods. If Seller, within ten (10) days of its 
receipt of such notice, provides reasonable assurances in writing to Buyer that future Shipments 
under the Transaction will conform to the Specifications and Buyer has accepted such assurances 
(such acceptance not to be unreasonably witlheld), Shipments shall resume and any tonnage 
deficiencies shall be made up within the Term at Buyer's option. If (i) Seller fails to provide such 
acceptable assurances within such ten (10) day period, or (ii) after siich assurances are provided 
and for a period of three (3) months thereafter, any Monthly Weighted Avcrage Qualities of Coal 
trigger any of Buyer's rejection rights under this Confirmation and the Master Agreement as 
noted below for the Rejection Limit parameter under such Transaction, then such failure shall 
constitute an Evcnt of Dcfault per thc Master Agreement with respect to such Transaction. 

Govern~l~ent Imposition (check one): - X  Per Master Agreement 
Otl~er 

Other. 
None. 

This letter constitutes a "Confirmation" as referred to in the Master Agreement specificd below. 
This Confirmation supplements, forms part of, and is subject to the Mastcr Coal Purchase and 
Sale Agreement dated , as it has or nlay be amended, and 
supplemented from time to time (the "Master Agreement") between the Coal Seller and Coal 
Buyer All provisions contained in the Master Agreement govern this Confirmation to the extent 
not in conflict with the ternis heteof. Te~ms  used but not defined herein shall have thc n~eanings 
ascribed to them in the Master Agreement. 

Please confirm that the foregoing correctly sets forth the ternls of the agreement between you and 
us as to this Transaction by timely returning an executed copy of this letter by facsimile to (5 13) 
419-5790. If you do not return this Confirmation or object to any of the terns stated herein 
within three (3) Business Days of your receipt of it, then in accordance with the Master 
Agreenient this Confirmation sllall be deemed c o ~ ~ e c t ,  and binding and conclusive evidence of 
this Transaction. This Confirlnation supercedes any brolcer confirmation concerning this 
Transaction. 

The IJnion Light, Heat and Power Company Williamson Energy, LLC 
d/b/a Duke Energy Kentucky, Inc. 

BY BY: f i a w d / / d ~ h J ~ ,  



1 
Title: GkoY Vc i? Q)ccsr& 

Date: d / ~ b / t i b  .---- 

Name: ,!%r/.4~,3 f i  //bTiccrli l_ 

Title:--Av~,luk) z f  D /IcRJo.J-..- 

Date: j--7-OL, 



Schedule 1 
Standard to Confirmation: Specifications 

Illiiiois Basin High Sulfur Product 

The Coal delivered liereui~der shall confonn to the following specificatioils on an "as 
received" basis: 

BTUILB. (min) 
k!v!olSTURE (tnax) 
ASH- (max) 
SULFUR DIOXIDE (S02) (rnax) 
VOLATILE 

Chlorine 
SIZE .po x 0'3 
Top Size (inches) * max 
Fines f% by wgt) 
Passing 114 inch screen (max) 
- - - -  
GRINDABILITY 

REDUCING ATMOSP 
Initial Defortnation 

* All t l~e  Coal will be sucl~ size that i t  will pass through a scrccn having square pcrforations thrcc 
(3) inches in diaillcter, but slinll not colltaiil tuore than 55 pcrcenl (55.0'!4,) by weight of Coal [hat 
will pass through a scrcc~l having scluare pcrforations one-qua1 tcr (%) of an inch in diameter. 

Notc: As usctl hcrcin r Incans greater than a i ~ d  < lncatls less than. 



FIRST AMENDMENT TO TI33 AGREEMENT FOR THE -- 
SALE AND PUIICNASE OF COAL 

This FIRST AMENDMENT TQ THE COAL SUPPLY AGREEMENT ("First Amendment") is 
made and entered into this seventh (7'h) day of August, 2006, by and between The Union Light, Heat 
and Power Company d/b/a Duke Energy Kentucky ("Buyer") and Cumberland Coal Resources, LP 
("Seller"). 

WITNESSETH: 
t 

WHEREAS, the par-ties entered into a Coal Supply Agreement effective January 23, 2006 
("Agreement"); and 

WHEREAS, the parties wish to amend the Agreement as provided herein. 

NOW, THEREFORE, in consideration of the mutual covenants of the parties hereto, the 
parties agree as follows: 

1 AMENDMENTS The Agreement is amended as follows: 

a. "3). Contract Price: $40,00 per ton F.O.B. Delivery Point." shall be deleted and 
replaced with the following: 

"The first 180,000 tons of the Quantity delivered under the Agreement s,hall be at 
the price of $40.00 per ton F.O.B. Delivery Point. The next 130,000 tons of the 
Quantity shall be delivered at the price of $38.73per ton F.O.B. Delivery Point." 

b. "5) Quantity: 250,000 tons." shall be deleted and replaced with the following: 

"5), Quantity: 310,000 tons." 

2. FULL FORCE AND EFFECT. The Agreement remains in full force and effect except as 
modified by this First Amendment 

3. ENTIRE AGREEMENT AND SUCCESSORS lhl INTEREST. The Agreement and this First 
Amendment contain the entire agreement between the parties hereto with regard to the 
matters set forth therein and shall be binding upon and inure to the benefit of the successors 
and assigns of each. 

IN WITNESS WHEREOF, the parties have caused this First Arrlendment to be executed on 
the dates set forth below. 

Union Light, Heat & Power Company Cumberland Coal Resources, LP 
d/b/a Duke Energy Kentucky By: Pennsylvania Services Corporation, 

Its General Partner 

By: 

Title:- -- 

Date:-. 
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AGREEMENT FOR THE SALE AND PURCHASE OF COAL 

BETWEEN 

The Union Light, Heat and Power Company, d/b/a Duke Energy Kentucky, Loc, 

AND 

Coal Network, Lnc. 

DATED AS OF a 2 0 0 6  ---?- 
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AGREEMENT FOR THE SALE AND PURCHASE OF COAL 

THIS AGREEMENT is dated 1, 3 0 , 2006 (the "Effective Date") and is 
between The Union Light, Heat and ~odver Company dba Duke Energy Kentucky, Inc., a 
Kentucky Corporation ('Buyer") and Coal Network, a South Dakota corporation("SeUer") each 
a "Party" and collectively the "Parties," 

SECTION 1. PURCHASE AND SALE 

Buyer agrees to purchase fkom Seller, and Seller agrees to sell to Buyer, the Coal described 
herein pursuant to the terms and conditions set forth in this Agreement. 

SECTION 2. TERM 

The term of this Agreement (the 'Term") shall commence on August 1, 2006 and shall remain 
in effect until December 31,2006 unless terminated earlier as set forth herein. 

SECTION 3. CONTaACT QUANTITY 

3.1 Ouantitv. Seller shall mine, sell and deliver, and Buyer shall purchase, accept, and pay 
for, the following quantity of Coal: approximately 150,000 Tons shipped in 
approximately equal monthly shipments of 30,000 tons per month, subject to the 
following, Seller and Tyrone Synfirels L.P. ("Tyrone") contemporaneously herewith are 
entering into that certain Agreement for the Sale and Purchase of Coal dated of even date 
herewith (the 'Tyrone Agreement"). Tyrone may purchase fiom Seller under the Tyrone 
Agreement Coal that would otherwise be purchased by Buyer pursuant to this 
Agreement. Seller acknowledges and agrees that any coal that Tyrone purchases under 
the Tyrone Agreement shall be credited towards the satisfaction of Buyer's obligation to 
purchase Coal and Seller's obligation to deliver Coal under this Agreement, to the same 
extent as if Buyer had purchased such Coal from Seller and Seller had delivered Coal to 
Buyer under this Agreement. In no event shall Seller's obligation to deliver the 
aggregate quantity of Coal under the Tyrone Agreement and this Agreement exceed the 
quantity set forth in this section 3.1 above. The Tyrone Agreement &all govern such 
transaction between Seller and Tyrone. Seller further acknowledges that Buyer shall 
have no obligation with respect to any coal that Tyrone purchases or agrees to purchase, 
and agrees that Seller shall look solely to Tyrone for the payment for, and for the 
performance of any obligations with respect to, any coal that Tyrone purchases or agrees 
to purchase fiom Seller pursuant to the Tyrone Agreement. Buyer agrees that any coal 
that Tyrone purchases under the Tyrone Agreement that is shipped for delivery to 
Buyer's East Bend facility after the date on which the Synthetic Fuel and Coal Supply 
Agreement by and between The Cincinnati Gas & Electric Company and Tyrone 

Confidential 1 
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SynfUels, L.P. dated March 11, 2004, as amended and assigned to Buyer, is terminated, 
shall be purchased by Buyer pursuant to this Agreement. 

Scheduling. Prior to the Month of delivery, the Parties will work together in good faith 
to agree upon a reasonable and rnutually acceptable delivery schedule (the "Delivery 
Schedule") for the succeeding Month. The Delivery Schedule shall set forth the 
quantity, dates of delivery, Delivery Point, destination, route, any special loading 
requirements, Carrier to be utilized, and other relevant details as applicable, Deliveries 
will occur in approximately ratable amounts over the Term. Reasonable consideration 
will be given for expected holidays for Seller and coal handling outages and lock outages 
(if applicable) for Buyer. Any shortfall in scheduled monthly deliveries resulting fiom 
Carrier's failure of pdormance will be made up based upon a mutually agreeable 
shipping schedule. 

3.3 Source and Sufficient Snp~lry. The source of the Coal delivered hereunder (the 
"Source") shall be: 

Mine: Dunningsville 
Underground; Surface; x 

Mine Operating Co.: Neiswonger Coal 

Mine State: PA 

Mine County: Washington 

BOM District: 2 

Seller represents and wanants that it has and shall continue to have from the Source 
sufficient reserves and/or access to a sufficient supply of Coal, and all ancillary materials 
and resources necessary in the quantity and quality required to perfom its obligations 
and to hlfill its commitment to Buyer under this Agreement. At Buyer's request, Seller 
shall provide Buyer for its review a copy of the most recent mining plans for the Source. 

SECTION 4. CONTRACT PRICE 

4.1 Contract Price. Subject to adjustment pursuant to Section 8, the Contract Price for the 
Coal shall be: 

(i) U.S. $3 1.45 per Ton of Coal for the period August 1,2006 through December 31, 
2006; 

Seller's cost of scheduling deliveries of Coal, loading Coal for delivery, providing 
Seller's weights and analysis, providing shipping notices or other applicable notices, 
taxes imposed on Seller, and all other preparations and activities (excluding h z e -  
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proofing set forth in Section 4.4) required to pmduw and ship Coal are included in the 
Contract Price. 

4.2 Compliance with Laws. Except a s  provided in Section 4.3, the Contract ]Price includes 
(and is not subject to adjustment for) all costs of compliance by Seller with all applicable 
Laws as they may be amended &om time to time. Seller represents that it is, and agrees 
that at all times during the term of this Agreement it shall be, in full compliance with all 
Laws. 

4.3 Government Imposition. "Government Imposition" means taxes or fees imposed by 
any federal, state or local government or government agency upon the production, 
severance, preparation or sale of Coal hereunder, including, but not limited to, severance 
taxes on Coal produced or sold hereunder, and ad valorem taxes on Seller's land, 
improvem~nts, machinery, equipment and the like- The term does not include 
impositions such as federal or state income taxes; employee benefits or payroll taxes such 
as employer's Social Security, unemployment or worker's compensation taxes or 
payments, or any civil or criminal money fine or penalty imposed as the result of failure 
to comply with any Law. 

Adjustment to the Contract Price may be made for changes in Seller's costs per Ton of 
Coal sold hereunder after the Effective Date caused directly by increased or decreased 
Governmental Impositions. Seller shall give prompt notice to Buyer of the m o m t  of 
any such increased or decreased cost per Ton of Coal sold hereunder incurred by reason 
of a change of Governmental Imposition along with detailed documentation of such 
amount. 

In the event of an increase in cost, Seller in such notice further shall indicate the increase 
in Contract Price that Seller will require which increase may not exceed the increase in 
Seller's cost caused by Governmental Impositions effective after the Effective Date. 
Within thirty (30) Days of receipt of such notice, Buyer will give notice that Buyer at its 
option will either pay the requested increased Contract Price or will terminate this 
Agreement as of the date the increased Governmental Imposition becomes effective. 

In the event of a decrease in cost, the Contract Price will be decreased by an amount 
equal to the decrease in Seller's cost caused by Governmental Impositions effective after 
the Effective Date. 

Any adjustment to the Contract Price under this Section 4.3 will be effective as of the 
date the change in Governmental Imposition is effective. 

4.4 Freeze Prooiing. n/a 

SECTION 5. DELIVERJES 

5.1 Delivery Point, All Coal provided under this Agreement shall be delivered at Seller's 
Loading Facilities on the Ohio River, Nile Post 23.5 (the "Delivery PoLnt*'), however, 
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of 2" X 0" or such smaller size that does not interfere with, or cause difficulty in, 
Buyer's ability to handle, sample or utilize the Coal; 

(ii) shall not have a temperature in excess of  120 Degrees F.; 

(iii) shall be fiee fiom impurities, such as clay, non-carbonaceous rock, wood, or 
metals, that can be kept out or removed with the exercise of reasonable care 
during mining, processing, preparation or loading; 

(iv) shall be loaded in a manner that will ensure reasonably uniform consistency as to 
size and quality; 

(v) shall not contain slurry pond material (washer tailings), gob piles (mine refise), 
asphalt, petroleum-coke, synthetic material, synthetic fuel, or blends of such 
materials; 

(vi) shall meet the following "As Received" p a n t e e d  Coal quality Specifications, 
as determined pursuant to analyses performed in accordance with Section 7.4: 

C m C T E N S T I C  MONTHLY REJECTION LIMITS1 
WEIGHTED PER SHPMENT 
AVERAGE 
SPECIFICATION 

Calorific Value: 11,500 Minimum 1 1,200 Minimum 
(Btu Content Per Pound) 
Ash Content: 13.0 % Maximum, 13.5 % Maximum 
* SOz Content: 6.0 Lbs. per MMBtu 6.50 Lbs per MMBtu 

Maximum Maximum 

Moisture Content (Total): 8.0 % Maximum 10.0 % Maximum 
Volatile Matter Content: 30 % Minimum G O  % M.ininlum 
Fusion Temperature 2200 O F  Minimum 2000 OF Minimum 
(Softening (H=vv) O F ,  

Reducing Atmosphere): 
Grindability: 45 Minimum < 42 Minimum 
(Hardgrove Index) 

Size: 2"xO" 2"xO" 

'The SO2 content per MMBtu shall be determined by the following formula: 

["As Received" % Sulfur x 20,0001 1 "As Received" Btu Per Pound = Pounds SO2 Per 
M.MBtu 
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Seller shall have the right to deliver up to four (4) barges per month at Mile Post 256.2, 
with any transportation savings to be shared equally between Buyer and Seller. Coal 
shall be delivered to Buyer F.O.B. barge or vessel at the Delivery Point. Title to and risk 
of loss to the Coal shall pass to Buyer upon each barge or vessel being fully loaded and 
trimmed. Buyer shall furnish suitable barges or vessels for loading and delivery of 
Coal. Such barges or vessels shall be compatible with Seller's hading Facilities and 
shall be properly prepared to receive Coal. Coal haulage or transportation equipment 
provided by either Seller or Buyer, as the case may be, shall be clean and suitable for the 
&amportarion of Coal. If, prior to delivery, Coal is transported by barge or vessel by 
Seller to the Delivery Point, then title to add risk of loss to the Coal shall pass to Buyer 
upon the earlier to occur of (i) the safe and proper mooring of the barge(s) or vessel(s) at 
the Delivery Point loading dock or discharge point, or (ii) other clear transfa of the 
custody and control of the barge(s) or vessel(s) to Buyer or Carrier. 

5,2 Loading, All Coal delivered hereunder shall be loaded and delivered by Seller into 
barges or vessels at Seller's Loading Facilities, at the loading times established under the 
Delivery Schedule. Seller will load a minimum of 1,500 tons into each open hopper rake 
jumbo barge and a minimum of 1,700 tons into each open hopper box jumbo barge. If 
Seller fails to load a barge to meet these minimums, then Seller will pay to Buyer the 
dflerence between the minimum tonnage and the actual tonnage times the barge rate 
($/ton) to Buyer's destination. Seller will ensure that Coal is available and that the Coal is 
loaded within 72 hours of placement. Seller will pay any demurrage charges resulting 
fiom failure to load barges within 72 hours of placement. 

Seller shall maintain, or cause to be procured and maintained, Statutory Longshore and 
Harbor Workers' Compensation Act Insurance or Statutory State Workersy 
Compensation Insurance or Jones Act (Maritime Employers Liability), whichever is 
applicable, coveting Seller's responsibilities with respect to d l  workers at the docks and 
fleets at all Delivery Points utilized by Seller, and Comprehensive Marine Liability 
insurance (in any combination of primary and excess coverage), including but not limited 
to Protection aud Indemnity Liability, Jones Act (Maritime Employers Liability), 
Pollution Liability, Full Collision Liability, Marine Operators Liability, Marine 
Contractual Liability, Wharfinger Liability, Towers' Liability, Hull and Cargo Legal 
Liability and Cost of Removal of Wreck and Cargo (including voluntary or statutory), 
where applicable, covering the docks and fleets at all Delivery Points utilized by Seller in 
an amount not less than % 10,000,000 per occurrence. 

SECTION 6. QUALITY 

Seller warrants and guarantees that all Coal delivered to Buyer hereunder: 

(i) shall be Coal processed or quality controlled as necessary to meet the 
Specifications, fkee-flowing at temperatures above freezing and crushed to a size 
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Rejection Limits are applicable to each Shipment. Compliance with the Specifications 
for price adjustments is determined on a Monthly weighted average basis. 

SECTION 7. WEIGHT, SAMPLING, ANALYSIS 

7.1 Seller's Short Proximate Analvsis. Within 24 hours from the time of each Shipment of 
Coal, Seller is required to fax or electronically mail ("email") to both Buyer's Coal 
Procurement Department and the receiving Station, Seller's Short Proximate Analysis for 
such Coal. If Seller fails to provide this data as required and a Shipment anives at the 
receiving Sration, Buyer shall have the right to hold such Shipment in detention until said 
data is properly received. Seller shall be responsible for charges associated with such 
detention assessed to Buyer by Carrier. 

General. Coal shall be weighed, sampled and analyzed in accordance with Sections 7.3 
and 7.4 for the purpose of (a) determining Seller's compliance with Section 6, @) 
determining payment due Seller, including any adjustments to the Contract Price in 
accordance with Section 8.1, and (c) determining Buyer's rights and Seller's obligations 
under each of the other provisions of Section 8. If for any reason the Coal is not 
weighed, sampled andfor analyzed in the manner set forth in Sections 7.3 and 7.4, then 
Buyer and Seller shall mutually agree by what methods the governing weight and 
analysis of such Coal delivered hereunder shall be determined. 

Weisht, Shipments shall be weighed at Seller's expense as determined by a certified belt 
scale (such certification to be not older than six (6) months fiom the date of loading and 
to be completed using procedures established in the National Institute and Technology 
Handbook 44) or, if such a scale is not available, by draft s w e y  taken at the Delivery 
Point prior to the departure of the barge(s) or vessel(s) h m  the Delivery Point at Seller's 
expense. All such draft surveys at the Delivery Point shall be conducted by an 
independent surveyor (certified commercial marine surveyor for vessels) experienced in 
the conduct of draft surveys selected by mutual agreement of the Parties. 

7.4 S a m ~ l i n ~  and Analvsis. Seller shall sample, via a mechanical sampler, and analyze 
Coal at its expense. Sapling shall be carxied out following the American Society of 
Testing and Materials (ASTM) standard, as set forth in ASTM standard D2234 (Type I, 
condition A or B, systematic spacing). Analysis is to be done in accordance with 
applicable ASTM standards. Such analysis shall be final and binding md shall govern 
for payment. 

Seller shall make available sample splits and a report of each sample's quality for Buyer 
upon request. Buyer, at its expense, may make arrangements to pick up samples. Seller 
shall retain, for a period of 60 days fiom the loading date, sample splits taken in 
accordance with the provisions of this Agreement for use by Seller and the indqendent 
laboratory specified below. 
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In the event of a disagreement over Coal analysis and upon Buyer and Seller selecting a 
mutually agreed upon independent laboratory, Seller shall provide sample splits to the 
independent laboratory for analysis. Such analysis shall be accepted as the quality o f  
Coal received. The cost of the independent analysis shall be equally shared between 
Buyer and Seller; however, the cost of the independent analysis shall be paid by Buyer if 
the results of such analysis and Seller's analysis are within applicable ASTM standards 
for repeatability and reproducibility, or in the absence of ASTM standards, mutually 
agreeable coal industry standards, If Seller's rcsults are not so confirmed, then the 
laboratory's results shall be accepted as the quality and characteristics of the Coal. 

SECTION 8. PRICE ADJUSTMENT, REJECTION. OUALITY ISSUES 

8.1 PuaIitv Price Adiustments, 

If Coal delivered hereunder varies from the Specifications but Buyer does not exercise its 
rejection rights under Section 8.2, Coal quality adjustments pursuant to this Section 8.1 
shall be made increasing or decreasing the Contract Price of the Coal to compensate for 
variations in the "As Received'' monthly weighted average Btu content, Ash content and 
SO2 content of such Coal from the Btu content, Ash content and SOz content set forth in 
the Specifications. 

8.1,l Btu Contract Price Adinstment. 

If the "As Received" weighted average Btu content per pound of Coal in any 
Month is either less than or greater than the Btu content per pound of Coal as set 
forth in the Specifications, an acljustment increasing or decreasing the Contract 
Price per Ton of such Coal shall be calculated as follows: 

[("As Received" Monthly weighted average Btu content per pound I Specification 
Btu per pound) x Contract Price) - Contract Price] = Btu Contract Price 
adjustment per Ton of Coal 

8.1.2 Ash Contract Price Adi ustment. 

There shall be no Ash Contract Price adjustment increasing the Contract Price per 
Ton of Coal if the "As Received" Monthly weighted average Ash content in such 
Coal is equal to or less than the Ash content as set forth in the Specifications. 

If the "As Received" weighted average Ash content of Coal in any Month is 
greater than the Ash content as set forth in the Specifications, an adjustment 
decreasing the Contract Price per Ton of such Coal shall be calculated as follows: 

$0,35 x (Specification Ash Content - "As Received" weighted average Ash 
Content) = Ash Contract Price adjustment per Ton of Coal. 

8.1.3 SOZ Contract Price Adiustment, 
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There shall be no SO2 Contract Price adjustment increasing the Contract Price per 
Ton of Coal if the "As Received" Monthly weighted average SO2 content is equal 
to or less than the SO2 content as set forth in the Specifications. 

If the monthly weighted average actual lbs SOz/mmbtu exceeds the Monthly Weighted 
Average Specification for Sulfur Dioxide (SO2) Ib/,mmbtu for Coal loaded by Seller in 
any Monrh, the SO2 adjustment for all Coal shipped in any Month is equal to: 

$/ton = ( Monthly Weighted Average Specification for Sulfur Dioxide (SOz) 1b /mmbtu - 
monthly weighted average actual lbs. SOzlmmtbu) x monthly weighted average actual 
Btu/lb) x ((E x .lo) + $85) 1 1,000,000. 

WHERE: E is defined for any given Month as the 3 day average SO2 price of allowances 
expressed in dollars per con of SO2 in the table entitled "Daily Market Assessments, SO2 
Allowances, Price for current vintage yew" published in Energy Argus Air Daily, or its 
successor publication! for such Month as published on the 3n', 4' and 5th Business Days 
of the subsequent month (e.g., spot SO2 price (E) for allowances for January 2007 coal 
shipments would be calculated by using an average of the indices published in Energy 
Argus Air Daily on February 1,2, and 5). 

8.2 Rejection of Sbi~ment~.  If any one or more of the quality characteristics of any 
Shipment of Coal, based on Seller's Short Proximate Analysis, exceeds any of the 
Rejection Limits specified in the Specificauons, or, if a Shipment is materially 
contaminated with foreign materials (a "Non-Conforming Shipment"), then Buyer shall 
have the option to reject such Non-Conforming Shipment by notice delivered to Seller by 
fax or ernail. In the case of a Non-Conforming Shipment in which a Rejection Limit is 
exceeded, such notice shall be delivered within 48 hours of Buyer's receipt of Seller's 
Short Proximate Analysis or any additional analysis of the! Coal agreed to by the Parties 
and prior to unloading. In the case of a Non-Conforming Shipment which is contaminated 
with foreign materials, such notice shall be delivered within 24 hours of receipt of the 
Shipment at the Station and prior to unloading. Buyer may reject discrete portions of a 
Shipment for foreign materials if practical under the circumstances. If Buyer fails to 
exercise timely its rejection rights under this Section 8.2 as to a Shipment, Buyer shall be 
deemed to have waived such rights with respect to the rejection of that Shipment only 
and Buyer shall have the right to apply the pricing adjustments as set forth in Section 8.1 
to such Shipment. If Buyer timely rejects the Non-Conforming Shipment, Seller shall be 
responsible for promptly transpomhg the rejected Coal to an alternative destination 
determined by Seller and shall reimburse Buyer for all reasonable out-of-pocket costs and 
expenses incurred by Buyer associated with the transportation, storage, handling and 
removal of the Non-Conforming Shipment. Seller shalI, at Buyer's option, replace the 
rejected Coal as soon as possible, provided that Buyer gives notice to Seller of Buyer's 
desire for replacement Coal within 48 hours after rejection of the Non-Conforming 
Shipment. 

8.3 Noneonformanee to Specifications. If any Coal delivered to Buyer fails to confoxm to one 
or more of the Specifications for a period of two (2) consecutive Months, Buyer shall have 
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the right to suspend all fWer deliveries of Coal fiom any or all Sowces (as demrmhed by 
Buyer) by giving notice thereof to Seller and such suspension shall continue until Buyer 
receives assurances from Seller satisfactory to Buyer, in its sole discretion, that hture 
deliveries will codom to the Specifications. Seller's assurancw shall include a written 
analysis of Seller's Coal, per5ormed by Standard Laboratories, Inc. in Charleston, West 
Virginia, or by another independent commercial testing laboratory mutually agreed upon by 
the Parties and paid for by Seller, indicating codormity of such Coal with the 
Specifications. If Seller does not give such satisfactory assurances within one Month 
following Buyer's notice of suspension, this shall constitute an Event of Default by Seller. 

8.4 Plant Difficulties Due to Coral. If Buyer determines, in good faith, that any Coal 
delivered by Seller causes Station pefiormance, operating, receiving or handling 
difficulties, even if such Coal meets the Specifications, Buyer shall give Seller notice of 
such difficulties and Buyer shall have the right to suspend all fbrther deliveries of Coal 
by giving notice thereof to Seller. Promptly after such notice is delivered, the Parties 
shall meet and attempt in good faith to reach a mutually ageable  solution to resolve the 
difficulties. Buyer shall document difficulties due to use of Seller's Coal and shall make 
such documentation available for Seller's review during such time as the Parties are 
attempting in good faith to resolve the difficulties. If the Parties are unable to reach a 
mutually agreeable solution within thirty (30) Days after delivery of Buyer's notice to 
Seller, then Buyer may terminate this Agreement upon fifteen (15) Days prior notice to 
Seller and neither Party shall be liable to the other Party for such termination. 

8.5 Foreim Matter Damage. Xf Buyer determines, in good faith, that any foreign matter in 
the Coal delivered by Seller causes damage ro operating, receiving or handling equipment 
at the Station, Buyer shall have the right to suspend all further deliveries of Coal fiom 
Seller by giving notice thereof to Seller. Promptly after such notice is delivered, the 
Parties shall meet to mutually investigate the extent of the damage and to attempt in good 
faith to resolve the matter, Buyer shall document the damage due to the foreign matter 
and shall make such documentation available for Seller's review during such time as the 
Parties are attempting in good faith to resolve the matter. If it is determined that: foreign 
matter in Seller's Coal is responsible for any of the darnage, then the Parties shall attempt 
in good faith to agree upon the cost of repair or replacement, as the case may be, of 
damaged equipment, which cost and all other costs and expenses relating to such damage 
shall be paid by Seller to Buyer, or, at Buyer's option, upon what adjustments in the 
Contract Price for the Coal or the Coal tonnage can be made to resoIve the matter. Any 
Contract Price adjustments or Coal quantity adjustments shall equate to the cost of any 
necessary repair or replacement, and other costs and expenses incurred by Buyer relating 
to such damages, including any material or labor costs, to the extent caused by the Coal 
delivered hereunder containing such foreign matter. If the Parties cannot resolve the 
matter or agree on price or other adjustments within forty-five (45) Days after Buyer's 
notice of the damage! is given to Seller, this shall constitute an Event of Default by Seller. 
In addition to Buyer" rights for an Event of Default under Section 14, Seller shall remain 
liable to Buyer for the cost of repair or replacement, as the case may be, of damaged 
equipment and for all other costs and expenses relating to such damage. 
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8.6 Freipht Charees, For any Month during which deliveries are suspended under this 
Section 8, Buyer shall not be liable for failing to purchase any minimum quantity of  Coal 
as set forth in Section 3. If Buyer suspends deliveries under this Section 8, Seller shall 
promptly pay Buyer any excess freight charges thereby incurred under the applicable 
tariff and/or contract with the Cmier as a result of such reduced Shipments. The Parties 
shall thereafter coordinate scheduling to provide for Shipments not suspended pursuant 
hereto. 

5.7 Oution to Make Uu Deliveries. Buyer shall have the right to require Seller to make up 
any or all deliveries affected by a suspension under this' Section 8. If Buyer exercises 
such right, then each deIivery of make up quantities of Coal shall be scheduled for no 
later than thirty (30) Days following Buyer's notice to Seller to resume deliveries. 

8.8 SOz Liquidated Damages. n/a 

8.9 No Waiver. Buyer's failure to exercise any right to suspend any deliveries of Coal or to 
terminate this Agreement as provided in tbis Section S shall not comtilxte a waiver of any 
subsequent right to suspend Coal deliveries or to terminate this Agreement as provided kr 
this Section 8. 

SECTION 9. PAYMENT 

9.1 Payment Terms. The Buyer will self-invoice bi-monthly. Shipments loaded during the 
first through the fifteenth of each Month are payable ten (10) Days after the end of the 
Month at the Contract Price. Shipments loaded during the sixteenth through the end of 
each Month are payable, with quality adjustments for all Shipments loaded during the 
Month, twenty-five (25) Days after the end of each Month. Each invoice shall incIude the 
necessary ~orxnation for Seller to match Shipments for each invoice and otherwise to 
verify the amount being invoiced. Buyer shall pay, by electronic transfer in immediately 
available United States funds to the address below: 

Buver Billinu Contact: 
1000 E. Main Street 
Plainfield, IN 46 168 
Attn: Anita Webb 
Fax: (3 17) 838-1023 

Seller Billiw Contact: 
Am: Coal Network Inc. 
11 1 1 Western Row Road 
Ann: Amy Larkin 
Fax: 513-398-5419 

Seller's Payment Address: 
Bank Name; Fifth Third Bank 
Accounr Number: 99942822 
ABA number: 0420003 14 
Account Name: Coal Network, Tnc. 
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Phone Number: (5 13)534-0087 

9.2 Disputes. Buyer shall have the right to withhold papent  (or any portion thereof) on any 
transaction (or portion thereof) which Buyer, in good faith, disputes. Buyer shall give 
Seller notice promptly upon making a determination that it, in good faith, disputes any 
transaction (or portion thereof). If Buyer intends to withhold any payment under this 
section, such notice shall also set forth its intent to withhold payment and detail the 
amount and basis of any dispute. Thereafter, the Parties shall engage in good faith 
negotiations in an effort to resolve the dispute. Payment for any portion of the 
transaction that is not in dispute shall be made by the original payment due date. 
Payment for any portion of the transaction that remains in dispute shall be paid promptly 
upon final resolution, If any dispute is not settled by the Parties within thirty (30) Days 
following Buyer's notice to Seller of such dispute, then either Party shall have the right to 
refer the matter to arbitration pursuant to Section 16. 

9.3 Electronic Transfer. All payments due by Buyer to Seller pursuant to this Agreement 
shall be remitted to Seller by electronic transfer of immediately available funds. 

Buyer billing contact; 

Seller billing contact: Amy Larkin (5 13)701-0375 

9.4 Nettine and Setoff. If the Parties are required to pay any amount on the same day or in 
the same month under this or any other Coal agreement, then such mounts with respect 
to each Party may be aggregated and the Parties may discharge their obligations to pay 
through netting, in which case the Party, if any, owing the greater aggregate: amount may 
pay to the other Party the difference between the amounts owed. The obhitions to make 
payments under this Agreement andfor any other agreement between the Parties may be 
offset against each other, set off or recouped therefrom. 

SECTION 10. ADEQUATE ASSURANCE 

If at any time d u h g  the term of this Agreement, either Party has a commercially reasonable 
good faith belief that the ability of the other Party, or the other Party's guarantor, as the case may 
be, to perform its obligations under this Agreement has been materially impaired, then the 
insecure Party (the "Insecure Party") may require the other Party (the "Impaired Party") to 
provide financial information reasonably needed to ascertain the Impaired Party's or its 
guarantor's ability to perform together with such items of credit enhancement as are described in 
(i) - (iv) below ("Adequate Assurance"). The Impaired Party shall deliver such Adequate 
Assurance within five (5) Days of such request, The Insecure Party may hold such Adequate 
Assurance for so long as it has a commercially reasonable good faith belief that the ability of the 
Impaired Party, or the Impaired Parfy's guarantor, to perform its obligations is materially 
impaired. Adequate Assurance may, at the option and sole discretion of the Insecure Party, 
include (i) the posting of a Letter of Credit; (ii) cash. prepayments; (iii) corporate parantee or 
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(iv) other collateral security acceptable to the Insecure Party. Letters of Credit shall be valued at 
zero dollars ($0) if there are thirty (30) Days or less remaining before its expiration. Each Party 
agrees that the provisions of this Section 10 are in addition to any rights and requirements of Iaw 
relating to adequate assurance of future perfbnnance, including, without limitation, Article 2 of 
the Uniform Commercial Code, as enacted in the State of North Carolina. b y  cash collateral 
provided pursuant to this Section 10 shall accrue interest at the Federal Funds Overnight Rate. 
"Federal Funds Overnight Rate" means the rate for that Day opposite the caption 'Federal 
Funds (Effective)" as set forth in the weekly statistical release designated as H.15(519), or any 
successor publication, published by the Board of Governors of the Federal Reserve System. 

SECTION 11. INSPECTIONS 

Buyer shall have the right, at its expense, to send its employees and/or ~epresentatives to Seller's 
Coal mines, Coal processing facilities, and Seller's Loading Facilities and other Seller facilities 
for the pwpose of inspection, review and audit of Seller's operations during normal business 
hours. In connection with such inspection, review and audit, Seller shall make available its 
management personnel to discuss with Buyer's employees andlor representatives Seller's 
operatiam. Seller shall at all times schedule its production and cany out its operations according 
to good mining, processing, preparation, management, and engineering practices in the industry 
in order to produce Coal consistent with its obligations hereunder. 

SECTION 12. FORCE MAJEURE: CHANGE IN LAWS 

General. "Force Majeure" shall mean any act, event or condition that causes delay in, or 
-.-c----- 

failure of, performance of obligations under this Agreement (other than payment 
obligations) or renders the intended use of the Coal impossible, impractical or unfeasible 
if the act, event or condition (a) is beyond the reasonable control of the Party relying on 
it, (b) is not the result of the wilfil  misconduct or negligent act or omission of that Party 
(or any person or entity over whom that Party has control), and (c) is not an act, event or 
condition, the risk or consequence of which that Party has assumed under this 
Agreement, and then only to the extent the same cannot be cured, remedied, avoided, 
offset, or otherwise overcome by the prompt exercise of reasonable diligence by the Party 
relying on it (or any person or entity over whom that Party has control). A change in 
market conditions including the ability of Seller to sell Coal at a higher price, or Buyer to 
buy Coal at a lower price, whether or not foreseeable, shall not be a Force Majeure. If 
either Party is prevented fiorn performing or delayed in performing any of its 0bIigation.s 
hereunder or the intended use of the Coal is rendered impossible, impractical or 
unfeasible because of Force Majeure, and if such Party promptly gives notice to the other 
Party of the nature and estimated duration of such Force Majeure, then the obligations of 
the Party giving such notice and the corresponding obligations of the other Party shall be 
suspended to the extent made necessary by and during the continuance of such Force 
Majeure; provided, however, that the affected Party shall make all reasonable efforts to 
eliminate the cause of such Force Majeure and shall keep the other PaTty informed as to 
the continuance of the Force Majeure. 
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12.2 Make Ua. If an event of Force Majeure persists for a period of ten (10) days or less, then 
the Party not claiming Force Majeure shall have the option of requiring that the affected 
quantity of Coal be shipped, so long as notice of the intent to make-up such shipments is 
provided within ten (10) days of the notice of termination of such Force Majeure event. 
In the event of a Force Majeure greater than ten days, delivery of the affected quantity of 
Coal shall not be made up except by mutual agreement of the Buyer and Seller. The 
Parties shall mutually agree on a schedule for such make-up shipments. 

12.3 Eauitable Proration. Lf an event of Force Majeure affects some but not all of the 
production or the delivery of Coal, Seller shall equitably prorate (based on deliveries over 
the preceding six Months) deliveries of all Coal available to Seller at any of its facilities 
only among Buyer and each other purchaser of Coal with whom Seller has a written 
agreement in effect at the time of the event of Force Majeure and obligating Seller to sell 
Coal to such purchaser. In such event, Seller shall advise Buyer of contract shipments to 
each such purchaser far the preceding six Months in order that the size of the reduced 
deliveries can be established. Seller shall not enter into any new contracts for the sale of 
similar quality Coal while Buyer is receiving prorated deliveries. 

12.4 Termination. If an event of Force Majeure suspends the obligations of a Party for more 
than three (3) Months, the Party not asserting Force Majeure may, at its option, terminate 
this Agreement without liability to the other Party. 

12.5 Chan~e in Laws. The Partia recognize that legislative, regulatory, administrative or 
other governmental bodies or the courts may impose new Laws or amend existing Laws 
after the Effective Date that may: 

(a) prevent Buyer &om burning the quality of Coal set forth in this Agreement at any 
one or more of its Stations; or 

(b) make it necessary for Buyer to make material additional capital or operating 
expenditures to use the Coal delivered hereunder at any one or more of its 
Stations. 

If any such Law is imposed or amended, Buyer shall give notice to Seller, and Buyer and 
Seller shall consider what steps can be taken by Buyer in the handling, transportation and 
use of such Coal or by Seller in the pmduction, processing, preparation and loading of 
Coal. If no such practicable solution to the problem is implemented by either Buyer or 
Seller at least three Months prior to ihe effective date of the new or revised Law, the 
foregoing shall constitute an event of Force Majeure that shall operate to excuse Buyer's 
purchasing obligations hereunder to the extent such obligations are required to be reduced 
by the imposition or amendment of such Laws, or to avoid such materia1 additional 
capital or operating expenditures. 

SECTION 13. DAMAGES FOR FAILURE TO DELIVER OR ACCEPT COAL 
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13.1 Damaees Owed to Buver. During the Term, unless excused by Farce Majeure or 
Buyer's failure to perfom, if Seller fails to deliver all or any part of the quantity of Coal 
to be delivered hereunder, Seller shall pay Buyer for each Ton of such deficiency an 
mount equal to the positive difference, if any, obtained by subtracting the Contract Price 
fox the deficiency fkom the Replacement Price plus (i) any additional transportation costs 
incurred by Buyer due to such failure, and (ii) Legal Costs incurred by Buyer in 
conn~ction with the Event of Default and replacement. "Replacement Price" means the 
price, determined by Buyer in a commercially reasonable manner, at which Buyer 
purchases (if at all) substitute Coal which meets the Specifications or, absent such 
purchase, the market price for such quantity and quality of Coal, FOB Delivery Point. 

13.2 Damaees Owed to Seller. During the Term, unless excused by Force Majeure or 
Seller's failure to perform, if Buyer fails to accept all or any part of the quantity of Coal 
to be delivered hereunder, Buyer shall pay Seller for each Ton of such deficiency an 
amount equal to the positive difference, if any, obtained by subtracting the Sales Price for 
the deficiency from the Contract Price for the deficiency plus (i) any additional 
transportation costs incurred by Selier due to such failure, and (ii) Legal Costs incurred 
by SelIer in connection with the Event of Default and resale. "Sales Price" means the 
price, determined by Seller in a commercially reasonable manner, at which Seller resells 
(if at all) the Coal, or, absent such sale, the market price for such quantity and quality of 
Coal, FOB Delivery Point. 

13.3 Pavment of Darnam. Payment of amounts, if any, determined under this Section 13 
shall be made within ten (10) Days followi.ng receipt of notice &om the Party owed. All 
such determinations shall be made in a commercially reasonable manner and the Party 
owed shall not be required to enter into any actual replacement transaction in order to 
determine the Replacement Price or Sales Price as appropriate, provided however, that 
the Party owed shall take reasonable steps to mitigate its damages. 

SECTION 14. DEFAULT AND IREMEDIES 

14.1 Events of Default. An event of default ("'Event of Default") with respect to a Party (the 
"Defaulting Party") shall mean any of the following: 

(i) the failure of Defaulting Party to pay when due any required payment and such 
failure is not remedied within five (5) Days after notice thereof, provided the 
payment is not subject to a good faith dispute as described in Section 9.2; 

(ii) the failure of the Defaulting Party to deliver or to accept delivery of the quantity 
of Cod to be delivered hereunder unless excused by Force Majeure or the other 
ParIy's failure to perform; 

(iii) the occurrence of an Event of Default as described in Section 8.3 concerning 
nonconformance to the Specifications or in Section 8.5 concerning foreign matter; 
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(iv) the Defaulting Party or its guarantor, if applicable, shall be subject to a 
Bankruptcy Proceeding; 

(v) any representation or w m t y  made by Seller herein shall prove to be mtme in 
any material respect when made; 

(vi) the failure of the Defaulting Party to comply with m y  material obligation under 
this Agreement (other than those described specifically in this Section 14.1 above) 
and such failure continues uncured for five Days after notice thereof, provided 
that if it shall be impracticable or impossible to remedy such failure within such 
five Day period, the cure period shall be extended for an additional period 
reasonably necessary to remedy such failure subject to the condition that during 
the additional period, the Defaulting Party shall be diligently pursuing a remedy 
for the failure; or 

(vii) the Impaired Party fails to establish, maintain, extend or increase Adequate 
Assurance when required pursuant to Section 10. 

Remedies. Upon the occurrence and during the continuance of an Event of Default, as to 
the Defaulting Party, the other Party (the "Non-Defaulting Party") may (i) withhold any 
payments due to the Defaulting Party until such Event of Defanlt is cured, (ii) suspend 
performance of its obligations under this Agreement until such Event of Default is cured, 
(iii) terminate by written notice this Agreement as of any date specified by thc Non- 
Defaulting Party ("Early Termination Date") within thirty (30) Days after such notice is 
given; and (iv) recover from the Defaulting Party damages as set forth in Section 14.3 
and any other amounts owed by the Defaulting Party under this Agreement, 

14.3 Damages Upon Earlv Termination 

14.3.1 Damayes Owed to Buver. If Buyer is the Non-Defaulting Party and establishes 
an Early Ternination Date, then Seller shall pay Buyer for each Ton which Seller 
would have been obligated to deliver between the Early Termination Date and the 
end of the Term but for the early termination an amount equal to the positive 
difference, if any, obtained by subtracting the Contract Price for such Tons from 
the Replacement Price for such Tons plus (i) any additional transportation costs 
incurred by Buyer due to such failure, and (ii) Legal Costs incurred by Buyer in 
connection with the Event of Default and replacement. 

14,3.2 D a m a ~ a  Owed to Seller. If Seller is the Non-Defaulting Party and an Early 
Tmination Date has been established, then Buyer shall pay Seller for each Ton 
which Buyer would have been obligated to purchase between the Early 
Termination Date and the end of the Term but for the early termination an amount 
equal to the positive difference, if any, obtained by subtracting the Sales Price for 
such Tons from the Contract Price for such Tons plus (i) any additional 
transportation eosts incurred by Seller due to such failure, and (ii) Legal Costs 
incurred by Seller in connection with the Event of Default and resale. 
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SECTION 16. ARBITRATION 

16.1 Demand for Arbitration. All claims, disputes and other controversies arising out of or 
relating to this Agreement ('Disputes") shall be fully and finally settled by binding 
arbitration. All arbitration proceedings shall take place in Charlotte, North Carolina 
under the auspices of the American Arbitration Association rAAA") in accordance with 
the AAA Commercial Arbitration Rules then in effect, and shall be governed by the 
Federal Arbitration Act, 9 U.S.C. $9 1-16. For all Disputes where the mount in 
controversy is less than $500,000, the arbitration proceeding shall be conducted by a 
single arbitrator selected by the Parties (or the AAA if the Parties cannot agree). For all 
Disputes where the amount in controversy between the Parties is equal to or more than 
$500,000, the arbitration proceeding shall be conducted by a panel of three (3) neutral 
arbitrators. If the Parties have not so agreed on such three arbitrator(s) on or before thirty 
(30) Days following the delivery of a demand for arbitration to the other Party, then the 
AAA will designate the remaining arbitrator(s) pmuant to its Commercial Arbitration 
Rules. No demand for arbitration shall be made or permitted after the date when the 
institution of a civil action based on the Dispute would be barred by the applicable statute 
of limitations or repose. 

16.2 Consolidation. No arbitration arising under the Agreement shall include, by 
consolidation, joinder or any other manner, any Person not a party to the Agreement 
unless (a) such Person is substantially involved in a common question of fact or Laws, (b) 
the presence of the Person is required if complete relief is to be accorded in the 
arbitration, and (c) the Person has consented to be included. 

16.3 Equitable Remedies. The procedures specified in this Section 16 shall be the sole and 
exclusive procedures for the resolution of Disputes between the Parties arising out of or 
relating to this Agreement; provided. however, that a Party may file a complaint in a 
court of competent jurisdiction on issues of statute of limitations or repose or to seek 
injunctive relief, sequestration, garnishment, attachment, or an appointment of a receiver. 
Preservation of these remedies does not Iimit the power of the &itrator(s) to grant 
similar remedies, and despite such actions, the Parties will continue to participate in good 
faith in and be bound by the dispute resolution procedures specified in this Section 16. 

16.4 Award: Bindine Nature. The arbitration decision shall be by majority vote and shall be 
issued in a writing that sets forth in separately numbered paragraphs all of the findings of 
fact and conclusions of law necessary for the decision. Findings of fact and conclusions 
of law shall be separately designated as such, The arbitrator(s) shdl not be entitled to 
deviate from the construct, procedures or requirements of this Agreement. Any decision 
rendered by the arbitrator(s) in any arbitration shall be final and binding upon the Parties, 
arid judgment may be entered on the award in any court of competent jurisdiction. The 
cost of the arbitration shall be borne equally by the Parties. 

16.5 Discoverv. Eiher Party may apply to the arbitrator(s) for the privilege of conducting 
-. discovery. The right to conduct discovery shall be granted by the arbitrator(s) in hisher 

sole discretion with a view to avoiding surprise and providing reasonable access to 
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necessary infomation or to Sonnation likely to be presented during the course of the 
arbitration, provided that such discovery period shall not exceed ninety (90) Days. 

SECTION 17. NOTICES 

All notices, consents, invoices and other communications required or permitted to be made 
pursuant to this Agreement shall be made in writing and sent by (i) registered or certified mail, 
postage prepaid and return receipt requested, (ii) reputable overnight courier, or (iii) facsimile 
(fax) or email, and promptly confirmed in writing as set forth in (i) or (ii) above, and properly 
addressed as follows: 

(i) If the notice is to Buyer: 

526 South Church Street 
P. 0. Box 1002 
Charlotte, NC 28201-1002 
ATTENTION: Manager, Procurement Coal and Bulk Materials 
Mail Code: EC 1 l Z  
FAX: (704) 382-4568 

(ii) If the notice is to Seller: 
Coal Network, Inc. 
11 11 Western Row Rd. 
Mason, OH 45040 
ATTENTION: Gerald Quitter 
FAX: (51 3)398-5419 

Notices shall become effective when received by the other Party. Either Party may h m  time to 
time change the information with respect to it in Section 17.1 by giving the other Party written 
notice thereof. 

SECTION 18. GENERAL 

18.1 Clear Title. Seller represents and warrants that the CoaI delivered under this Agreement 
shall be delivered fiee and clear from any covenants, restrictions, liens or other 
encumbrances of any nature whatsoever upon delivery to Buyer, provided that nothing 
contained in this section shall preclude Seller from granting a security interest in accounts 
receivable which may be due to Seller fram Buyer hereunder. Buyer may require 
reasonable documentation requirements upon any holder of such lien(s) before 
recognition of the assignment of the right to receive proceeds hereunder. 

18.2 Assienment, This Agreement and the rights and obligations hereunder shall inure to the 
benefit of and be binding upon the Parties and their respective successors and permitted 
assigns. Neither Party may assign any of its rights, obligations or interest herein without 
the prior written consent of the other Party, which consent shall not be unreasonably 
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withheld; except that Buyer may assign this Agreement to any affiliated entity without 
Seller's consent and if Buyer sells or transfers operating control over one or more 
Stations that collectively have been the primary receiving Stations of Coal covered by 
this Agreement (receiving more than 50% of the Coal under this Agreement), Buyer may 
assign this Agreement to the purchaser of such Station(s) without Seller's consent. 

Without limiting the provisions of the immediately preceding paragraph, at Buyer's 
request, Seller will consent to Buyer's assignment of its rights and obligations hereunder 
with respect to all or a portion of the Coal to Buyer's synthetic fie1 provider, T y m e  
Synfuels, LP ("TSLP"), or Seller will enter into a coal supply agreement with TSLP for 
all or a portion of the Coal hereunder, without any change in price hereunder, in order to 
facilitate Buyer's purchase of synthetic fuel fiom TSLP at Buyer's East Bend Station. 

An assignment of this Agreement shall not release the assignor ftom any obligations 
hereunder unless the assignee has a credit rating for its senior mecured debt of BBB- or 
better from Standard 6t Poor's or the other Party agrees in writing that the assignor shall 
be released, which agreement may be withheld in the sole discretion of the other Parry. 

18.3 Governing Law. This Agreement shall be govmed by and construed in accordance 
with the laws of the State of North Carolina, excluding its conflict of law principles. 

18.4 Confidential Informatlaa. Each Party shall retain confidential information obtained 
fiam the other Party hereunder in strict confidence and shall not disclose it to any third 
party, except for any information that (i) is at the time of such disclosure h o w  to the 
public or thereafter becomes so known through no violation of this Agreement; (ii) was in 
its possession or known to it prior to disclosure hereunder; or (iii) is required by Law to 
be so disclosed. Notwithstanding the foregoing, either Party may communicate such 
information to its directors, officers, employees, affiliates, attorneys, consultants and 
other representatives who have a need to know such information, subject to the 
confidentiality provisions of this section, provided that (x) such parties agree to be bound 
by the confidentiality provisions of this Agreement as if it were the receiving Party and 
Q such Party shall be liable for any breach by such parties of the confidentiality 
provisions of this section, 

18.5 Confidentiali4v of Terms. The Parties shall keep the price, quantity and other terms of 
this Agreement confidential and shall not disclose the same without the prior written 
consent of the other Party, unless required by Law to do so, and provided that Buyer shall 
have the right, without Seller's consent, to make such disclosure to a prospective 
purchaser of, or to a lender in connection with the financing of, all or a material portion 
of any Station supplied by Seller hereunder, and each Party shall have the right, without 
the other Party's consent, to make such disclosure to a prospective purchaser of all or a 
material portion of the assets or equity of the Party; provided in each case that the party 
to whom the idonnation is disclosed agrees in writing to be bound by confidentiality 
provisions at least as restrictive as those in this Agreement. 
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18.6 Remedies Cumulative. Except as otherwise specifically provided in this Agreement, the 
remedies p~ovided in this Agreement are cumulative, not exclusive, and are in addition to 
any other rights and remedies provided at law or in equity, and may be exercised 
concurrently or cumulatively. 

1 8.7 Entire Agreement: Non-Waiver. The tams and conditions set forth herein are intended 
by Seller and Buyer to constitute a final, complete and exclusivc statement of their 
agreement with respect to the subject matter hereof and all prior proposals, 
communications, negotiations, understandings and representations, whether oral or 
written, relating to that same subject matter are hereby superseded. This Agreement shall 
not be supplemented, modified, or amended except in writing and signed by the Party to 
be bound thereby. Waiver by either Party of any default of the other Party hereunder 
shall not be deemed a waiver of any other default. 

18.8 Compliance With Laws. Unless Seller is exempted by the applicable rules, regulations 
or orders, Seller shall comply filly at all times relevant to this Purchase Order with all 
applicable laws, rules, regulations and court orders, including, but not limited to: (a) 
Executive Order 11246 issued by the President of the United States on September 24, 
1965; (b) the Vietnam Era Veterans Readjustment Assistance Act of 1974 and applicable 
sections of 41 CFR and 48 CFR 52.222.35 relating to the employment of veterans; (c) 
Section 503 of the Rehabilitation Act of 1973 and 48 CFR 52.222-36; (cl) regulations of 
the United States Occupational Safety and Health Act; (e) 15 U.S.C. 637(d)(3) and 48 
CFR 52.219 (Aid to Small Business); (0 48 CFR 52.202-1 (Definitions); (f) 48 CFX 
52,203-3 (Gratuities); (g) 48 CFR 52.203-5 (Covenant Against Contingent Fees); (h) 48 
CFR 52.203-6 (Restrictions on Subcontractor Sales to the Government); (i) 48 CFR 
52.203-7 (Anti-Kickback Procedures); (j) 48 CFR 52.203-8 (Cancellation, Rescission, 
and Recovery of Funds for Illegal or Improper Activity); (k) 48 CFR 52.209-6 
(Protecting the Government's Interest When Subcontracting with Contractors Debarred, 
Suspended, or Proposed for Debarment); (1) 48 CFR 52.212-5 (Contract Tenns and 
Conditions Required to Implement Statures or Executive Orders- Commercial Items); (m) 
48 CFR 52.215-19 (Notification of Ownership Changes); (n) 48 CFR 52.222-21 
(Prohibition of Segregated Facilities); (0) 48 CER 52.222-26 (Equal Opportunity): @) 48 
CFR 52.223-13 (Certification of Toxic Chemical Release Reporting); (q) 48 CFR 52.223- 
14 (Toxic Chemical Release Reporting}; (r) 48 CFR 52.229-1 (State and Local Taxes); 
(s) 48 CFR 52.232-23 (Assignment of Claims); (t) all applicable rules, regulations and 
orders issued by the United States Secretary of Labor under any of the foregoing; and (u) 
all amendments of the foregoing that may be made fion time to time. "CFR" is the Code 
of Federal Regulations. 

18.9 Conseauentlal Dama~es. Without limiting any remedy expressly set forth herein, 
neither Party shall be liable to the other Party for any special, consequential or punitive 
damages arising out of the performance, breach or nonperformance, irrespective of any 
legal theory under which the same may otherwise be asserted, except to the extent that 
third party claims with respect to which a Party is indemnified hereunder are deemed to 
constitute such damages. 
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IS. 10 SeverabiliQ. If any provision of  this Agreement or the appIication of this Agreement to 
any circumstance shall to any extent be held invalid or medorceable by a court of 
competent jutisdiction or an arbitrator under Section 16, the remainder of the Agreement 
and the application of that provision to circumstances other than those as to which it is 
specifically held invalid or unenforceable shall not be affected, and every remaining 
provision of this Agreement shall be valid and binding to the fullest extent permitted by 
law. 

18.11 Headin~s. The section headings of this Agreement are for reference purposes only and 
are to be given no effect in the conshuction or interpretation hereof. "Including" shall 
mean including without limitation. 

18.12 Joint Preparation. The preparation of this Agreement has been a joint effort of the 
Parties and the resulting document shall not be construed more severely against one of 
the Parties than against the other. 

18,13 Counter~arts. This Agreement may be executed in two or more counterparts, each of 
which shall be deemed an original, but ail of which together shall constitute one and the 
same instrument. 

18.14 Forward Contract. The Parties agree that this Agreement constitutes a "forward 
contract" and that the Parties are "forward contract merchants" within the meaning of the 
United States Bankruptcy Code. 

SECTION 19. DEFINITIONS 

19.1 "M" shall have the meaning set forth in Section 16.1. 

19.2 "Adeguate Assurancen shall have the meaning set forth in Section 10. 

19.3 "As Received*' means the state and condition of rhe Coal when received by Buyer at the 
scheduled receiving Station. 

19.4 6LASTM'' means the American Society for Testing and MateriaIs. 

19.5 CSBankru~trrv Proceedinxw means with respect to a Party or entity, such Party or entity 
(a) maka an assignment or any genera1 arrangement for the benefit of creditors, (b) fiIes 
a petition or othemise commences, authorizes or acquiesces in the commencement of a 
proceeding or cause of action under any bankruptcy or similar law for the protection of 
debtors, or has such a petition filed against it and such petition is not withdrawn or 
dismissed for 30 Days after such filing, (c) otherwise becomes bankrupt or insolvent 
(however evidenced) or (d) is unable to pay its debts as they fall due. 

19.6 ccBarein~ Contractor" means the entity or entities transporting Coal by barge! or vessel 
for Buyer or Buyer's designee ffom the Delivery Point. 
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19.7 means the mount of energy required to raise the temperature of one pound of 
pure water one degree Fahrenheit &om 59.5 degrees Fahrenheit to 60.5 degrees 
Fahrenheit at a constant pressure of 14.73 pounds per square inch absolute, 

19.8 ccCairieryy means the Railroad, Barging Contractor, or Trucking Contractor, as 
applicable. 

19.9 "Carrier Specifications" means the provisions of the applicable Carrier tariff or 
applicable agreement(s) made by Buyer with the Canier, as amended from time to time, 
covering the requirements for each Shipment, including the timing and loading 
requirements thereunder, which are incorporated herein by reference. 

19.10 "w" means bituminous coal. 

19.1 1 "Contract Pricen means the price in $US per Ton to be paid by Buyer to Seller for the 
purchase of Coal and any other proper charges pursuant to this Agreement. 

19.12 ('Contract Onantity" means the quantity of Coal that Seller agrees to sell and deliver to 
Buyer and that Buyer agrees to purchase and receive or caused to be received, fkom Seller 
hereunder. 

1 9.13 "Diry"' means a calendar day. 

19.14   default in^ Pam'' shall have the meaning set forth in Section 14.1. 

19.15 "Delivery Pointn shall have the meaning set forth in Section 5.1. 

19.16 "Deliverv Schedulew shall have the meaning set forth in Section 3.2 

19.1 7 LbDis~~tes" shall have the meaning set forth in Section 16.1. 

19.1 8 ('Earlv Termination Datew shall have the meaning set forth in Section 14.2. 

19.19 CcEffective Date* shall be the date set forth in the introductory paragraph. 

19.20 'cEvent of DefaultY9 shall have the meaning set forth in Section 13.1. 

19.21 "Federal Funds Overni~ht Rate" shall have the meaning set forth in Section 10. 

19.22 6cF.0,B." means free on board and shall have the meaning given to such tern in the 
Uniform Commercial Code. 

19.23 C'Foree Maleure" shall have the meaning set forth in Section 12.1. 

19.24 cbGovernment;srl Im~osition'~ shall have the meaning set forth in Section 4.3. 

19.25 C'Im~aired Partyyy shall have the meaning set forth in Section 10. 
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19.26 ccInsecure Partyn shall have the meaning set forth in Section 10. 

19.27 uLawsn shall mean all federal, state and local laws, rules, orders, regulations, standards 
and restrictions, including but not limited to those governing taxes and fees. 

19.28 "Leeal Costs'' means, with respect to a Party, the reasonable out-of-pocket expenses 
incuned by it, including legal fees, by reason of the enforcement and protection of its 
rights under this Agreement. 

19.29 IrLetter of Creditn means one or more irrevocable, transferable standby letters of credit 
fiom a major U.S. commercial bank or a fore@ bank with a U.S. branch office, with 
such bank having a credit rating of at least "A-" fiom S&P or "A3 fiom Moody's. 

19.30 sMonth'' means a calendar month. 

19.31 '(Moodv's" means Moody's Investor Services, Inc. or its successor. 

19.32 “Non-conform in^ Shiument" shall have the meaning set forth in Section 8.2. 

19.33 CLNon-Defaultin~ Patty" shall have the meaning set forth in Section 14.2. 

19.34 "Par&" and CcParties'' shall have the meaning set forth in the introductory paragraph. 

19.35 "Railroad" means the entity or entities transporting Coal by rail for Buyer or Buyer's 
designee from the Delivery Point. 

19.36 "Reiection Limits" means the quality characteristics for a Shipment of Coal set forth in 
Section 6 that gives rise to a rejection right of Buyer pursuant to Section 8.2. 

19.37 "Re~lacenreot Price" shall have the meaning set forth in Section 1 3.1. 

19.38 "w' means the Standard & Poor's Rating Group (a division of McGraw-Hill, he.) or 
its successor. 

19.39 "Sales Price9' shall have the meaning set forth in Section 13.2. 

19.40 Cb$eller's load in^ Facilities" means Seller's loading facilities which are located at the 
Delivery Point. 

19.41 "Seller's $hart Proximate Anai~sis" means, with respect to any Shipment of Coal, the 
determination by Seller, through sampling and testing of such Coal in accordance with 
methods approved by ASTM (or such other methods as may be mutually agreed upon by 
the Parties), of the Btu, ash, moisture and SO2 content of such Coal, certified as accurate 
by Seller and accompanied by such documentation as Buyer may from time to time 
reasonably request in support thereof. 
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19.42 "Shiament" means one Transportation Vehicle load that is loaded on any one Day. 

19.43 "Source" shaIl have the meaning set forth in Section 3.3, 

19.44 means sulfur dioxide. 

19.45 "SOZ Emission Allowance Pric~"sha1l have the meaning set forth in Section 8.1. 

19.46 uSaecifieationsy'means the quality characteristics for the Coal set forth in Section 6 on 
an "As Received" basis, using ASTM standards. 

19.47 ''Station" means any Buyer owned or operated facility used to produce and supply 
electricity. 

19.48 "Termw shall have the meaning set forth in Section 2. 

19.49 "w' means a net ton of two thousand (2,000) pounds avoirdupois weight. 

19.50 CLTrans~ortation Vehiclew means a train, barge, vessel, or truck used to transport Coal 
under this Agreement. 

1 9.5 1 "Tmckin~ Contractof' means the entity or entities transporting Coal by truck for Buyer 
or Buyer's designee fiom the Delivery Point. 
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IN WITNESS WHIEREOF, the Parties have caused this Agreement to be executed by their duly 
authorized officers a s  of the date fiat above written. 

The Union Lirrht. Heat arid Power Corn= Coal Network, Tnc. 
d/b/a Duke Enerm Kentucky. Inc. 

By: 

~ a m e :  (a* A- Qd e+ 
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