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 I. OVERVIEW

1. Pursuant to Section 252(b)(1) of the Communications Act of 1934 as amended by

the Telecommunications Act of 1996 (the “Act”), ACC of Kentucky LLC, formerly known as

Central Kentucky Cellular (“ACC”), hereby  petitions this Commission to arbitrate open issues

relating to ACC’s request for an interconnection agreement with Brandenburg Telephone

Company, Inc. (“Brandenburg”).   Although the parties have reached agreement on system

architecture, rates for dedicated transport and Type 1 DID service, there are still numerous  issues

to be resolved.  As discussed more thoroughly below, these open issues include such vital – and

well-settled – matters as billing factors, transport and termination compensation rates, ACC’s right
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to symmetrical compensation, Brandenburg’s recognition of ACC NXX’s and Brandenburg’s

failure to provide ACC with interim service arrangments.  ACC now respectfully seeks the

Commission’s assistance in arbitrating these open issues.

 II.  PARTIES

2. ACC is a Kentucky limited liability company which under, Federal Communications

Commission (“FCC”) licenses, provides commercial mobile radio services (“CMRS” or “cellular”)

to the public in the following Kentucky counties: Adair, Anderson, Barren, Bath, Boyle, Bracken,

Casey, Clinton, Cumberland, Fleming, Garrard, Green, Hardin, Hart, LaRue, Laurel, Lewis,

Lincoln, Madison, Marion, Mason, McCreary, Menifee, Mercer, Monroe, Montgomery, Nelson,

Nicholas, Robertson, Rockcastle, Rowan, Russell, Spencer, Taylor, Washington, Wayne.  ACC

has its main business office and its mobile telephone switching office (“MTSO”) at 124 South

Keeneland Drive in Richmond, Kentucky. 

3. Communications in this matter should be addressed to ACC’s counsel, who are:

David M. Wilson
Leon M. Bloomfield
Wilson & Bloomfield LLP
1901 Harrison Street, Suite 1630
Oakland, CA 94612
510.625.8250

Holland N. McTyeire, V
Greenbaum Doll & McDonald PLLC
3300 National City Tower
101 South Fifth Street
Louisville, Kentucky   40202
502.589.4200

4. Brandenburg is an incumbent local exchange carrier (“ILEC”) certificated by this

Commission to provide telephone exchange services in the following Kentucky counties:

Breckinridge, Hardin and Meade
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 III. FACTUAL BACKGROUND

5. On February 15, 2001 ACC sent Brandenburg a written request for negotiations

under 47 U.S.C. Section 251-52 which, among other things, required Brandenburg to negotiate in

good faith with ACC the terms and conditions on which calls might be exchanged between them.  

See 47 U.S.C. § 251(c)(1).  A copy of the February 15, 2001 request is attached hereto as Exhibit

A.

6.  Traffic between the parties - of which over 95% is  “local” as defined by 47 C.F.R.

Section 51.701(b)(2) - is now being transited through Bell South (and/or delivered through an

IXC) with Brandenburg billing Bell South for access charges, and Bell South in turn billing ACC

for reimbursement of such charges.1

7. Following its receipt of ACC’s letter of February 15, 2001, Brandenburg and ACC

entered into negotiations.    These negotiations have included telephone conferences and the

exchange of numerous emails, correspondence and a draft agreement.  A copy of that draft

agreement is attached hereto as Exhibit B.   The draft agreement contained provisions which,

contrary to the Act would:

• Impose Transport and Termination charges which include subsidy elements and are
otherwise not based on forward-looking costs studies  (Ex. B, Appendix B);

• Provide for asymmetrical termination rates for Type 2A traffic so that Brandenburg
would be entitled to compensation for terminating local traffic originated by ACC at a
rate 24% to 70% greater than the rate ACC would be entitled to for terminating local
traffic originated by Brandenburg (see Ex. B, Appendix B);

• Allow Brandenburg to deliver local traffic through an interexchange carrier (and/or
other third-party carrier) and thus avoid its obligations to provide reciprocal
compensation to ACC (see Ex. B, Paragraph 4.2.3.1);

                                               
1    To the extent Brandenburg uses an IXC to deliver local traffic to ACC, Brandenburg’s end-users will be

subjected to additional charges for local calls.
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• Allow Brandenburg to disregard the rate centers assigned by ACC to its NXXs in order
to treat local traffic directed to ACC numbers as toll or long distance calls (see Ex. B,
Paragraphs 1.23 and 4.2.3.2);

• Limit Brandenburg’s obligations to pay for local traffic terminated by ACC to those
calls made by Brandenburg customers on measured-rated plans  - of which there are
none (see Exhibit B, Paragraph 5.1.3);

• Impose billing/traffic factors, with no factual support, which establish a mobile to land
default factor of 80:20 with 10% of those mobile to land calls deemed interMTA and
thus subject to Brandenburg’s access charges which are considerably higher than its
termination compensation rates (see Ex. B, Appendix A and Paragraphs 1.15, 5.4 and
5.5).

8. ACC responded to Brandenburg’s proposed agreement in the course of telephone

conferences, e-mails and correspondence.  Among other things, ACC made it clear that

Brandenburg was obligated to pay ACC for all local calls originated by Brandenburg and

terminated by ACC regardless of the rate plans Brandenburg provided to its customers and that

Brandenburg could not evade the reciprocal compensation obligations of the Act by delivering

local calls to an IXC (or other third-party carrier) for termination.  Moreover, ACC clarified that:

(a) Brandenburg was not entitled to disregard the rate centers assigned by ACC to its NXXs (so

that Brandenburg would in essence be able to treat all local traffic originated on its system and

directed to ACC as toll traffic); (b) the billing/traffic factors, the factors should be based on the

results of its study based on actual data from its Richmond MTSO; and (c) the Act requires that

termination compensation rates for interconnection be symmetrical and based on forward-looking

cost studies neither of which were evident in the Brandenburg draft agreement.  See e.g.,

Correspondence from Wilson to Watkins dated April 4, 2001, attached hereto as Exhibit C. 

9. By letter dated April 25, 2001, Brandenburg confirmed that it has not conducted

any specific study of cost with respect to transport and termination.    Instead, Brandenburg

identified that its costs were based on the components of transport and termination  “(i.e., end
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office switching, tandem switching and transport) that Brandenburg provides in the context of

interstate access services” and on the fact that other CMRS carriers had agreed to pay those rates.

A copy of that letter is attached hereto as Exhibit D.

10. On April 20, 2001, in the course of negotiations, ACC sent a formal written request

to Brandenburg for interim interconnection arrangements pursuant to 47 C.F.R. Section 51.715.  A

copy of that request is attached hereto as Exhibit E.  Brandenburg has still not provided any such

arrangements and instead has attempted to impose conditions on any such service such as making

any arrangements applicable only to mobile to land local traffic.  See e.g., Correspondence from

Watkins to Wilson dated June 19, 2001 attached hereto as Exhibit F.  No substantive progress has

since been made with respect to either the negotiations for  an interconnection agreement or for

interim arrangements.

11. An Interconnection Negotiation Matrix summarizing the resolved and unresolved

issues is attached hereto as Exhibit G for the Commission’s reference.

 IV. ISSUES RESOLVED BY THE PARTIES

12. System Architecture:  Under the Act and FCC regulations, each party is obligated

to transport its calls to the network of the other.  This means that absent an agreement to the

contrary, Brandenburg should transport calls originated by Brandenburg to the MTSO in

Richmond, Kentucky, while ACC must transport mobile-originated calls to the Brandenburg

tandem office located at Russell Springs, Kentucky.  In order to economize on transport costs and

to meet certain other Brandenburg concerns, ACC offered to pay all costs associated with

transporting intercarrier traffic between the Richmond MTSO and an ACC cell-site installation at

Radcliff which is located within Brandenburg’s local service area.  A dedicated facility would be

installed between the cell site and Brandenburg’s Radcliff tandem, a distance which ACC believes
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to be nominal at best.  The cost of the new facility would be apportioned between the parties based

on the percentages of interconnected traffic originated by each party.  Through this facility, ACC

would deliver mobile-originated calls directed to Brandenburg numbers residing at Radcliff or at

the end offices subtending the Radcliff tandem. Similarly, Brandenburg would have the means

directly to deliver traffic originated by its customers and addressed to ACC telephone numbers

(“NXXs”) that are rated to points within the Lexington/Louisville MTA.

13. Type 1 DID Service.   Brandenburg has proposed, and ACC does not object to,

symmetrical termination compensation of $.015872 for all local traffic delivered over Type 1

facilities.  In addition, in the interest of reaching an agreement, ACC is amenable to the non-

recurring and recurring rates for Type 1 dedicated trunks and Type 1 number blocks per the draft

agreement.  (See Ex B., Appendix B.)

14. Rates for Dedicated Transport:  Brandenburg has proposed and ACC has agreed to

pay Brandenburg’s tariffed special access rate for dedicated transport, which is $443 (non-

recurring) and $354.00 (recurring monthly charge).  As noted above, such costs would be subject

to apportionment.  See 47 C.F.R. § 51.709 (where dedicated facilities are used to carry calls in

both directions, the costs must be apportioned between the carriers to reflect the percentage of

calls originated by each carrier and carried on the facility).

 V. UNRESOLVED (“OPEN”) ISSUES

15. Transport and Termination Compensation Rates: Brandenburg seeks termination

compensation from ACC of 1.9678 cents ($.019678) to 2.7155 cents ($.027155) per minute for

terminating calls originated by ACC.  As noted above, this rate is derived from Brandenburg’s

interstate access charges and is based in part on the assertion (albeit irrelevant) by Brandenburg

that other CMRS carriers have agreed to pay these rates.  (See Exhibit D.)   However, the FCC
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has been clear that when either party originates a call that is terminated by the other, the

originating party must pay the terminating party its forward-looking, “additional costs” of

transporting and terminating the call.    Moreover, Brandenburg has the burden of proving its

“additional costs”, which may not include subsidy elements.  See 47 C.F.R. § 51.705; see also In

the Matter of Implementation of the Local Competition Provision in the Telecommunications Act

of 1996 et al., CC Dkt. Nos. 96-98 and 95-185, First Report and Order, FCC 96-325 (rel.

August 8, 1996) (“First R&O”) at ¶ 718 et seq.  (access charges are not an appropriate measure

for termination compensation since they often include, among other things, subsidy elements

otherwise known as, “transport interconnect charges” (“TICs” or “RICs”) which are not to be

included in ILEC termination charges for local calls).   ACC has asked Brandenburg to provide

cost justification for its proposed rate that is consistent with the FCC’s “forward-looking” cost

rules.  Brandenburg has declined to do so. 

16. Symmetricality:  ACC has asked to be compensated for transporting and

terminating Type 2A land-originated calls at the same rate that Brandenburg bills ACC for

transporting and terminating Type 2A mobile-originated calls.  Instead, Brandenburg insists that

ACC receive 1.5872 cents ($.015872) per minute for terminating calls originated by Brandenburg2

while it receives anywhere from 1.9678 ($.019678) to 2.7155 cents ($.027155) per minute to for

terminating calls originated by ACC (i.e., rates which are 24% to 70% greater).  As this

Commission and the Act make clear, Brandenburg has no basis for refusing to provide symmetrical

termination compensation rates.    See e.g., In re The Petition of Level 3 Communications, LLC,

for Arbitration with BellSouth Telecommunications, Inc. Pursuant to Section 252(b) of the

                                               
2   Brandenburg initially proposed that ACC received 1.2066 cents ($.012066) per minute for terminating local

calls originated by Brandenburg but changed that rate to match its proposed rates for Type 1 termination compensation. 
See Ex. D.
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Communications Act of 1934, as amended by the Telecommunications Act of 1996, KY PSC Case

No. 2000-404 (Order, March 14, 2001) (“… the Commission concludes that 47 C.F.R. Section

51.711(a) of the FCC’s rules requires symmetrical compensation …”); 47 C.F.R. § 51.711(a) 

(“[r]ates for transport and termination of local telecommunications traffic shall by symmetrical”)

and  In the Matter of Developing a Unified Intercarrier Compensation Regime, CC Dkt. No. 01-

92, Notice of Proposed Rulemaking, FCC 01-132 (rel. April 27, 2001) at ¶ 105  (a CMRS carrier

such as ACC, when it serves an equivalent or greater geographic area than that served by the

ILEC, is entitled to be compensated in the same way and at symmetrical rates when it transports

and terminates calls originated by the ILEC).  

17. Delivery of Traffic Through Third Party Carriers/IXCs.   Brandenburg insists that is

has the right to deliver local traffic originated by its customers to ACC through third-party carriers

including interexchange carriers (see Ex. B, Paragraph 4.2.2.3).   In essence, this would allow

Brandenburg to transform local traffic (as defined by 47 C.F.R. § 51.701(b)(2)) to non-local

traffic. See e.g., First R&O, R1036 (“…traffic to or from a CMRS network that originates and

terminates within the same MTA is subject to transport and termination rates under Section

251(b)(5), rather than interstate and intrastate access charges.”) (emphasis added).  At a minimum,

this device allows Brandenburg to avoid its obligation to pay ACC reciprocal compensation for

that traffic by routing such traffic through a third-party carrier to which either the calling party or

ACC must pay additional charges.  ACC contends that under the Act Brandenburg may not refuse

to deliver local land-to-mobile calls directly to ACC once ACC has sought interconnection under

the Act.   Brandenburg’s position to the contrary essentially undermines the entire purpose behind
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the Act, which is to open up the market for competition on a “just, reasonable and

nondiscriminatory” basis.3   See 47 U.S.C. § 251(2).

18. Recognition of NXXs:  Consistent with industry practice, ACC has reserved blocks

of telephone numbers, or NXXs, and has rated them to the Brandenburg service area.  ACC

understands and believes that competing cellular carriers have done the same, and that

Brandenburg allows its customers to call competitor’s numbers without any additional charges.  As

to ACC, however, Brandenburg has taken the position that it may disregard ACC’s rating of its

NXX codes and, alternatively, charge its customers toll rates for calls addressed to ACC NXXs,

and/or that it may deliver such calls through third-party carriers.  The result is that Brandenburg

customers would be charged toll rates for calls addressed to ACC customers although similar calls

addressed to Brandenburg customers (or other competing cellular carriers) with telephone numbers

rated to the same rate centers could be made at no additional charge    Neither common sense or

the Act allows Brandenburg rate calls to ACC numbers in a way which is materially different from

how it treats numbers allocated to itself or to competing cellular carriers.   Cf. In re the Petition of

Level 3 Communication, supra, (foreign exchange services of the ILEC and virtual NXX services

of the CLC should be considered local traffic when the customer is physically located with the

same LATA).4  If carriers were allowed to simply disregard another carrier’s NXX designations,

                                               
3   This provision, as well as Brandenburg’s attempts to disregard the designation of NXXs and otherwise limit

its obligations to pay termination compensation only on calls from measured-rated customers – of which it has none – also
denies Brandenburg’s customers the benefits of competition in that it ultimately requires them to pay for toll charges for
local calls.  

4   The fact that all local traffic originated by Brandenburg will be delivered to ACC’s cell site that is within
Brandenburg’s service area should eliminate any assertion by Brandenburg that it somehow has to bear additional costs
because ACC cellular customers are, by definition, mobile.  Although the Act requires Brandenburg to deliver such traffic
to ACC’s MTSO in Richmond, ACC has offered to relieve Brandenburg of that responsibility in this case.   Moreover, the
interMTA factors customary in CMRS/ILEC agreements should address any issue regarding customers who are not in the
local area.
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the LERG (and all the associated routing guidelines) would be in disarray and interconnection

obligations under the Act would be rendered meaningless.

19. No Termination Compensation for Flat-Rated Customers.   Brandenburg asserts

that it has no obligation to pay for local traffic originated by its customers except for those calls

originated by Brandenburg customers on measured-rate plans. (see Ex. B, Paragraph 5.1.1).   As

an initial matter, ACC believes that Brandenburg has no such measured-rate customers.  

Moreover, there is simply no basis in the Act or elsewhere which would support such a limitation –

each party is obligated to pay for transport and termination of local calls regardless of whether the

service is flat-rated.  See First R&O at ¶ 1041 (“LEC’s reciprocal compensation obligations under

Section 251(b)(5) apply to all local traffic transmitted between LECs and CMRS providers.”)

(emphasis added); see also 47 U.S.C. § 252(d)(2)(A)(i) (interconnection agreements must 

“provide for the mutual and reciprocal recovery by each carrier of costs associated with the

transport and termination on each carrier’s network facilities of calls that originate on the network

facilities of the other carrier…”).

20. Billing/Traffic Factors:  Brandenburg has proposed billing/traffic factors as follows:

Mobile to Land     80%
                           -  90% local
                          -    5% Interstate MTA
                            -    5% Intrastate MTA

Land to Mobile 20%
                              -  90% other
                              -    5%  Intrastate MTA
                               -    5 % Interstate MTA

See Ex B, Appendix A.    However, Brandenburg has been unable (or unwilling) to provide any

documentary or other evidence to support these factors.  As noted above, ACC has conducted a

study of all of  the traffic handled by its Richmond MTSO (which serves RSA 4, 5, 6 and 8, all of
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which are in Kentucky).   Moreover, of the 38 counties from which ACC originates calls, all but 3

are in MTA 26, i.e., the MTA which contains all of Brandenburg’s service area.   The results of

that study, which ACC believes are equally applicable to the traffic between ACC and

Brandenburg, are as follows:

Mobile to Land      -72%
Land to Mobile     -28%                                         
                   -1.03% Intrastate MTA( est)
  -2.5%  Interstate MTA

As noted above, the billing/traffic factor will be used to apportion the costs (both non-

recurring and recurring) of the dedicated link between the ACC cell site(s) and the Radcliff

tandem, and may also be used to assist both parties in billing for termination compensation. (The

inter-MTA factor will be used to determine the number of calls which would be deemed subject to

access charge compensation in favor of Brandenburg rather than to the reciprocal compensation

requirements outlined above for local traffic.)

21. Interim Service Request:  As of April 20, 2001, ACC requested  interim

interconnection arrangements with Brandenburg pursuant to 47 C.F.R. Section 51.715.  (See Ex.

E.)  ACC simply contends that it is entitled to reciprocal traffic exchange under the provisions of

the Act, and that any charge levied by Brandenburg must be consistent with the default rates

established by 47 C.F.R. Section 51.715(b)(3).    Despite the mandatory language of the

Regulations, and their clear intent to prevent parties from using the negotiation/arbitration process

to delay the implementation of interconnection, Brandenburg has not yet provided such



C:\a1\ToBeCopied\2001-229_072701.doc 12

arrangements for ACC.5   Instead, Brandenburg has indicated that while it will comply with the

request insofar as it asks for direct delivery of mobile-to-land calls, it will not comply for purposes

of delivering land-to-mobile calls.  This means that land-to-mobile calls would continue to be

delivered through third-party carriers, with access charges being imposed on ACC and/or toll

charges being imposed on Brandenburg customers who call ACC end users.  In addition,

Brandenburg has stated that its interim charges to ACC for terminating mobile-to-land calls will be

1.9678 cents ($.019678) per MOU.   Although the basis for that charge is unclear, Brandenburg

has asserted that these rates will not be subject to true up as required by Section 51..715(d) of the

FCC’s Regulations.6  (See Ex. F.)   ACC contends that  Brandenburg may not impose additional

requirements on the provision of interim interconnection arrangements other than those explicitly

provided for in the Regulations.  

 VI. PRAYER FOR RELIEF

WHEREFORE, ACC respectfully requests that the Commission:

• Initiate an arbitration proceeding to resolve the open issues described above pursuant to
the provisions of Sections 251-252 of the Act;

• Issue an Order requiring Brandenburg to comply with the terms and conditions set forth
by ACC as noted above;

                                               
5    ACC is informed and believes that ACC codes were programmed into the Brandenburg switches but that

when it came time to test the land to mobile path, the switches were disconnected at the instructions of Mr. Randall
Bradley of Brandenburg.

6   Brandenburg contends it is not obligated to provide the rates outlined in Section 51.715(b)(3) because the
default rates set by the FCC in 47 C.F.R. Section 51.707 have been vacated by the Eighth Circuit.  See Iowa Utilities Bd.
v. FCC (8th Cir. 2000) 219 F. 3d 744.      ACC respectfully disagrees with that contention given that the Eighth Circuit
explicitly exempted Section 51.715(d) as it applied to CMRS carriers.   Moreover, in the interests of obtaining interim
service arrangements without further delay, ACC does not insist on the default rates in 51.715(b)(3) provided all such
interim charges are subject to adjustment and true-up consistent with the outcome of this arbitration proceeding.  See 47
C.F.R. § 51.715(d).
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• Issue an order requiring Brandenburg to immediately provide direct interconnection for
all local traffic between the parties at symmetrical rates which are subject to true up and
adjustment under § 51.715(d); and

• Grant such further relief as the Commission deems appropriate.

Respectfully submitted this _____ day of July, 2001.

David M. Wilson
Leon M. Bloomfield
Wilson & Bloomfield LLP
1901 Harrison Street, Suite 1630
Oakland, CA 94612
510.625.8250

Holland N. McTyeire, V
Greenbaum Doll & McDonald PLLC
3300 National City Tower
101 South Fifth Street
Louisville, Kentucky   40202
502.589.4200

By:   _______________________________

Attorneys for Petitioner ACC of Kentucky LLC
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CERTIFICATE OF SERVICE

Pursuant to Section 252(b)(3) of the Communications Act of 1934 as amended by the
Telecommunications Act of 1996, I hereby certify that on the 24th day of July, 2001 a copy of this
Petition for Arbitration was served on the following parties by UPS:

Allison Willoughby
Brandenburg Telephone Company
200 Telco Drive
Brandenburg, KY 40108-0599

Randall Bradley
Brandenburg Telephone Company
200 Telco Drive
Brandenburg, KY 40108-0599

and

Steve Watkins
Principal, Management Consulting
Kraskin, Lesse & Cosson, LLP
2120 L Street, N.W., Suite 520
Washington, D.C.  20037

By:   _______________________________
Attorneys for Petitioner
 ACC of Kentucky LLC
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July 31, 2001

17605-7.11
VIA UPS

Allison Willoughby
Brandenburg Telephone Company
200 Telco Drive
Brandenburg, KY 40108-0599

Re: ACC of Kentucky LLC (Request for Negotiations Pursuant to Sections 251-252
of the Telecommunications Act of 1996)

Dear Ms. Willoughby:

This office represents ACC of Kentucky LLC and various other affiliates of American
Cellular Corporation and Dobson Cellular Systems, Inc. 

This letter is a request for negotiation of interconnection arrangements pursuant to the
provisions of Sections 251-252 of the Communications Act of 1934 as amended in 1996.  I would
appreciate hearing from you regarding procedures to be followed.

Thanking you in advance for your cooperation, I am

Sincerely,

David M.  Wilson

DMW:lmb

cc: Hugh Jeffries
Ron Ripley
John Herbst
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April 4, 2001

17605-7.1.1

VIA TELECOPIER and U.S. MAIL

Steven Watkins
Kraskin, Lesse & Cosson, LLP
Attorneys at Law
2120 L Street N.W., Suite 520
Washington, DC 20037

Re: ACC of Kentucky/Brandenburg Telephone Company, Inc.
(Interconnection Negotiations)

Dear Steven:

As you know, we have been in negotiations pursuant to a Section 251 request by ACC of
Kentucky, Inc., (AACC@), dated February 15, 2001.  Our most recent conversation was on
Tuesday of this week, when each side agreed to consider the differences which have arisen
between them and to get back together, if only briefly, on Friday, April 6, 2001. 

Since our conversation, ACC has begun gathering data relevant to the billing factors
proposed by Brandenburg.  These include the 80:20 split between mobile-originated and land-
originated calls, the assumption that 10% of ACC traffic is inter-MTA, and the further assumption
that of such inter-MTA traffic, 50% (or 5% of the total) is interstate, and 50% is intrastate,
though inter-MTA.  In the hope of reaching a reasonable compromise, and avoiding formal
arbitration, I am offering the following preliminary information:

1. ACC=s Richmond, Kentucky  switch serves RSA 4, 5, 6, and 8, all of which are
located entirely within the state of Kentucky.

2. Of the 38 counties from which ACC originates calls, all but three are located in
MTA No. 26.  See enclosed list.  Hardin County, which is served by both Brandenburg and ACC,
is located in MTA 26 as well, and is surrounded by counties which are located in MTA 26.
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3. There are two possible sources of inter-MTA traffic which might be originated by
ACC and terminated to Brandenburg.  These are (a) calls originated on the three non-MTA No.
26 counties of Lewis, Mason and Bracken; and (b) calls originated on out-of-state cellular
systems outside the MTA, and which are transited to Brandenburg numbers through ACC=s
Richmond switch. 

4. Of total traffic handled by the Richmond switch, only 3.09% is originated and/or
terminated in the three non-MTA counties.  Most of these calls both originate and terminate in the
same counties.  However, we will assume for current purposes that one out of three of these non-
MTA No. 26 calls (or 1.03% of the total) are transported between the two MTAs. 

5. An additional 2.5% of total ACC traffic is trunked to the Richmond switch from
other CMRS switches located both outside of the MTA and outside of the state of Kentucky. 
While one could refine the analysis further, we will assume that all of these calls originate both
outside the state and from different MTAs. 

6. We have also analyzed the percentage of land-to-mobile, as compared to mobile-
to-land calls switched by the Richmond MTSO.  Omitting mobile-to-mobile traffic, which is not
relevant to the analysis, 28% of all calls in the test period where land-originated, and 72% were
mobile-originated.  This is comparable to the statistics which I have provided for you from other
jurisdictions and there is no reason to distrust them. 

7. Based on the above, we propose the following billing factors for use until such
time as both companies are able to categorize their traffic on a call-by-call basis:

M-L-M Factor 72:28
Non-local traffic factor 3.53% of which 1.03 % should be deemed in-state,

and 2.5% interstate

8. For reasons discussed in our telephone conference, access charges should be
reciprocal, meaning that they should be paid to ACC when the call is originated by Brandenburg
and by ACC when the call is mobile-to-land.  Calls delivered through IXCs will, of course, be
subject to access charges by both Brandenburg and ACC.  However, I do not believe it would be
lawful (in light of ACC=s request for direct interconnection) for Brandenburg to transit what
otherwise would be local traffic through an IXC in order to avoid the compensation regime set up
by the Act. 
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9. I have requested supporting information with regard to the rates proposed by
Brandenburg, and for any cost studies that underlie them.  If they are derived from Brandenburg=s
tariff, I would appreciate it an explanation of the methodology.

10. Finally, we have the issue of whether Brandenburg has an obligation to pay
reciprocal compensation for local calls originated by it and terminated by ACC.  I have explained
that Dobson is licensed by the FCC to serve the same area as Brandenburg, and to be treated in a
non-discriminatory way with regard to numbers which it has rated and routed to points within the
common serving area.  I also believe Brandenburg would be in violation of the Act where it to
deny any obligation to pay reciprocal compensation in these circumstances.

I sincerely hope that the differences between us, though significant, will not prevent our
resolving these matters by negotiation.  As you know, Brandenburg is only one of several small
telcos with which ACC has requested negotiations.  For this reason, issues which may seem
unimportant in the context of Brandenburg are actually critical for us.  We are well motivated to
resolve them amicably, but there are certain principles that we cannot yield on.

I look forward to talking with you on Friday. 

Sincerely,

David M. Wilson

DMW:lmb

cc: Hugh Jeffries
Tom Spears
John Herbst
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April 20, 2001

17605-7.11

VIA TELECOPIER and U.S. MAIL

Steven E. Watkins
Principal, Management Consulting
Kraskin, Lesse & Cosson, LLP
2120 L Street, N.W., Suite 520
Washington, D.C.  20037

Re: Brandenburg Telephone Company/ACC Kentucky LLC
(Interconnection Negotiations)

Dear Steve:

This letter follows up on my telephone conversation of April 17, 2001 with you and
Mr. Kraskin, and of April 18, 2001 with our respective clients.  While the first of these exchanges
left me with some hope that the differences between us might be settled amicably, the second
conference has all but eliminated that hope.  However, ACC does not wish to proceed to the next
stage prescribed by the Act without being certain that all avenues to a negotiated solution have
been explored.  I am, therefore, sending this letter which is intended (a) to state ACC=s
understanding of where negotiations now stand, (b) to respond to certain arguments regarding the
rating and routing of land-to-mobile calls, and (c) to formalize ACC’s request for interim
arrangements under 47 CFR § 51.715.

A. THE STATUS OF CURRENT NEGOTIATIONS

1. ACC=s request under Sections 251-252 of the Telecommunications Act (“Act”) is
dated January 12, 2001.  Brandenburg=s response is dated March 6, 2001. 
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2. The March 6 response consisted of a draft agreement which does not conform with
the Act or with ACC=s request, among other reasons because it would not provide ACC with 
transport and termination compensation for local calls originated by Brandenburg.  Such
reciprocal compensation is required by the Act under Sections 251(b)(5) and 252(d)(2).1

3. Somewhat inconsistently with the language that would deny ACC any termination
compensation for Brandenburg-originated calls, the draft provides a compensation rate of
$.012066/MOU for land-to-mobile calls, in contrast to mobile-to-land rates ranging between
$.015872/MOU to $.027018/MOU.  With regard to these stated rates, I have asked for

S Any and all cost data, or approved tariffs supporting the rates, and
S A reasoned explanation as to why the rates are asymmetrical, i.e., why is the rate

for transporting and terminating land-to-mobile traffic less than the rates
prescribed for mobile-to-land traffic.2 

No cost data or tariffs have been advanced for the rates, and you have indicated that no cost
studies were done in arriving at them.  In this regard, see 47 CFR § 301(8)(ii).  You have also
promised an explanation of the asymmetry between the land-to-mobile and mobile-to-land rates. 
Such asymmetry would seem to be in violation of the presumption established by the FCC.  See
CC Docket No. 96-98, First Report and Order, released August 1, 1996, at && 1085 et seq.; see
also 47 CFR § 51.711.

4. We have discussed the billing factors proposed by Brandenburg, and have
countered with factors of our own.  The critical difference is that notwithstanding repeated
requests by ACC, no evidence whatsoever (whether industry data, call counts, or samples) has
been provided by Brandenburg.  In contrast, ACC=s proposed factors are supported by actual call

                                               
1  This denial of reciprocal compensation has been justified by an argument that

Brandenburg is under no obligation to honor the local rate center established by ACC, or even to
provide toll-free status to calls by Brandenburg customers to Brandenburg=s own Type 1 “local”
numbers.  In essence, the Brandenburg draft asks ACC to give up its right to reciprocal
compensation in exchange for an agreement to honor the local rate center established by ACC. 
ACC contends that its right to reciprocal compensation cannot be so conditioned.

2  Initially, you argued that the mobile-to-land end-office switching rate included Asome
transport@, while the $.012066/MOU rate for land-to-mobile traffic assumed none.  However, the
calculations provided by Brandenburg indicate an end-office switching rate of $.015872/MOU
and a different, additional charge for common transport.  Moreover, ACC has suggested a POI
which is well within Brandenburg=s service area, and at a considerable distance from the ACC
switch in Richmond, Kentucky.  In other words, it is ACC -- and not Brandenburg -- which
appears to be assuming the bulk of the transport obligation for exchanged traffic. 
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counts.  These counts include (a) land-to-mobile percentages, (b) calls originated or terminated by
ACC on cell sites outside of the MTA , and (c) call counts on the roamer trunks that link ACC=s
Richmond, Kentucky switch with cellular switches outside the MTA.  These statistics indicate a
land-to-mobile factor of 28%, and an inter-MTA factor of 3.53% (1.03% intrastate and 2.5%
interstate).  This is materially different from the unsupported factors in the Brandenburg draft,
i.e., a 20% land-to-mobile factor and a 10% inter-MTA factor (5% intrastate and 5% interstate). 
ACC is willing to agree to either set of factors subject to true-up.  If there is to be no true-up, the
factors must reflect the actual evidence and not guesswork.3                             

The above is where things stand with regard to the interconnect related issues between the
parties.  On all of these issues, ACC has shown flexibility, and has offered to compromise.  ACC
would also be open to persuasion if presented with legal or evidentiary support for Brandenburg=s
stand.  But no evidence has been forthcoming, and Brandenburg=s position is totally unchanged
from where it was at the beginning of these discussions.

B. RATING AND ROUTING ISSUES

ACC cannot ignore Brandenburg=s attempt to tie ACC=s right to reciprocal compensation
to other issues, such as the rating by Brandenburg of calls to ACC=s local numbers.  Nor can ACC
ignore Brandenburg=s threats simply to redirect all land-originated traffic (nearly all of which is
Alocal@ under the FCC=s definition) to interexchange carriers for termination to ACC.  Each of
these arguments should be treated separately:

1. Rating Issues.  

As to its own Type 1 numbers, Brandenburg has a tariffed obligation to provide local and
EAS treatment to its own customers who dial those numbers.  Accordingly, we were quite
surprised (to say the least) by Ms. Willoughby’s threat during Wednesday=s conversation to
change Brandenburg=s tariff so that calls to Type 1 numbers that are associated with mobile units
would be treated as toll, while calls to other Type 1 numbers would continue to enjoy local/EAS
status.  Quite aside from the technical difficulties, any such attempt would constitute unlawful
discrimination under Section 202 of the Act. 

The same thing is true of ACC’s Type 2 numbers which are rated and routed within the
Brandenburg EAS.  While you have made many arguments to the effect that ACC=s rate center
assignments are Apurely arbitrary@ and that Brandenburg somehow incurs added costs in
originating calls to such numbers, you have advanced no facts in support of these arguments.  The

                                               
3   We repeat our request for any evidence whatsoever possessed by Brandenburg for its

proposed local use and inter-MTA factors.
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facts are that ACC obtains code and designates local rate centers through the same NANPA
process and for the same reason Brandenburg does, which is that the customer=s community of
interest is within the EAS, and that the majority of the customer’s incoming calls originate within
the rate center area.  Moreover, the costs incurred by Brandenburg in terminating calls to ACC
numbers are, if anything, less than those incurred when Brandenburg both originates and
terminates calls between local numbers identifying its own customers.  The pro-competitive
regime established by the Act would be entirely defeated if ILECs were allowed to charge toll
rates for calls to competitors’ local numbers, while waiving such charges for calls between its own
customers with similarly “local” numbers.  See, e.g., In re Petition of Level 3 Communications,
LLC for Arbitration with Bell South, Kentucky Public Service Commission Order dated
March 14, 2001at [sic] (“foreign exchange and virtual NXX traffic should be considered local
traffic …”) (emphasis added).  

2. The IXC Threat.   If Brandenburg, in the face of ACC=s Section 251-252 request,
were to route all ACC-bound traffic through an IXC, it would be in violation of the Act and
Regulations.  Section 251(b)(5) imposes on Brandenburg Athe duty to establish reciprocal
compensation arrangements for the transport and termination of telecommunications@.  For
requesting CMRS providers, these arrangements must also be direct, and nondiscriminatory.  See
47 CFR §§ 701(b) and 703(b) and First Report and Order, ¶1012.  As you have repeatedly noted,
the First Report and Order devotes considerable space to distinguishing between intraMTA (to
which reciprocal compensation under Sections 251(b) and 252(d)(5) apply) and interMTA calls
(to which the access charge regime applies).  Any attempts by Brandenburg to convert local to
access traffic, and thereby to evade its obligation to interconnect directly and to pay reciprocal
compensation (incidentally imposing toll charges on its own unwilling customers) would be both
discriminatory under Section 202 of the Act, and violative of Brandenburg=s duties under
Sections 251-252 of the Act.4

C. REQUEST FOR INTERIM ARRANGEMENTS.

It has come to my attention that ACC’s manager in Richmond has requested Type 2
interconnection  with Brandenburg, and that these requests have been refused on the ground that
there is not now an interconnection agreement between the two carriers.  However as noted
above, Dobson has made a formal demand for interconnection under Sections 251-52 of the Act. 
Thus, under the provisions of Section 51.715a of the FCC’s regulations (see also First Report and
Order, ¶¶ 1065 et seq.), Brandenburg is obligated (“immediately”) to provide transport and

                                               
4   You have suggested that Brandenburg’s obligation is limited to the acceptance of local

traffic from ACC, and that the company remains free to route its own calls as it pleases.  In this
regard, please note paragraph 1036 of the First Report and Order (“traffic to or from a CMRS
network that originates or terminates within the same MTA is subject to transport and termination
rates under Section 251(b)(5) rather than interstate and intrastate access charges”) (emphasis
added). 
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termination for Dobson’s traffic  subject to true-up following negotiation or arbitration of the
issues discussed above.  Brandenburg representatives should feel free to directly contact John
Herbst at (859) 544-0005 to discuss the fulfillment of this order.

I would appreciate your quick response to the information requests which remain
outstanding, as well as any corrections you might choose to make if you believe that we have
misunderstood Brandenburg=s position.  We also repeat our request for an agreement providing
for reciprocal compensation without any linkage to the rating by Brandenburg of calls to the local
numbers, both Type 1 and Type 2, utilized by Dobson’s customers.   Needless to say,  if
Brandenburg remains unwilling to modify its previously stated positions, we would appreciate
knowing that as well. 

Sincerely,

David M. Wilson

DMW:lmb

cc: Steven Kraskin, Esq.
Ron Ripley, Esq.
Hugh Jeffries
John Herbst



K R A S K I N,  L E S S E  &  C O S S O N,  LLP
ATTORNEYS  AT  LAW

TELECOMMUNICATIONS MANAGEMENT  CONSULTANTS

2120 L Street, N.W., Suite 520         Telephone (202) 296-8890
Washington, D.C.  20037         Telecopier (202) 296-8893

By Electronic Mail and U.S. Mail

June 22, 2001
Mr. David Wilson
Wilson & Bloomfield, LLP
1901 Harrison Street, Suite 1630
Oakland, California  94612

Re:  Interim Transport and Termination Arrangement between ACC 
of Kentucky, LLC, and Brandenburg Telephone Company, Inc.

Dear Mr. Wilson:

Brandenburg Telephone Company, Inc. (“Brandenburg”) requests acknowledgment and
confirmation from ACC of Kentucky, LLC (“ACC”) regarding the terms and conditions under which
Brandenburg will provide interim transport and termination services to ACC:

1.  Pursuant to a request by ACC under Section 51.715 of the Federal Communications Commission
(“FCC”) Rules, Brandenburg will provide interim Transport and Termination to ACC.  Transport and
Termination are network functions as defined by Sections 51.701(c) and (d) of the FCC’s Rules.  The
terms of this interim Transport and Termination arrangement will be referred to as the “Interim
Agreement.”

2.  The Interim Agreement applies exclusively to traffic originated on ACC’s network and delivered by
ACC over the facilities connecting the ACC Cell Site at 1301 Stinson Place in Radcliff, Kentucky to
the Brandenburg Radcliff central office.  ACC will deliver only intraMTA traffic to Brandenburg over
the interconnection facilities for Termination on the network of Brandenburg.  As requested by ACC,
the traffic delivered by ACC for Transport and Termination will be limited to traffic destined for
Termination in the Brandenburg exchanges of  Radcliff and Vine Grove.  ACC represents and warrants
that it will not deliver any traffic other than that set forth in this paragraph.  Brandenburg does not seek
transport and termination services from ACC, and Brandenburg will not deliver any traffic over the
facilities pursuant to the Interim Agreement.  Accordingly, all of the traffic subject to the terms of the
Interim Agreement will be mobile-to-land.

3.  Brandenburg will terminate, to its end users, traffic that ACC delivers over the facilities at a
Transport and Termination rate of $0.019678 per terminating minute of use.  Brandenburg will bill, and
ACC will pay, the charges for termination of traffic.  ACC also agrees to pay special access charges
for the facilities described in paragraph 2, above, as follows: (a) an initial, non-recurring charge of
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$443.00, and (b) a recurring monthly charge of $354.00.  The non-recurring charge is due prior to the
final connection with ACC.  All monthly, recurring charges are due 30 days after the invoice date.

4.  Brandenburg reserves the right to terminate the Interim Agreement in its entirety in the event of non-
payment.  Brandenburg also reserves the right to terminate the interim arrangement in the event that
ACC violates the provisions of paragraph 2, above.

5.  Brandenburg will measure all traffic that ACC delivers for Transport and Termination.  ACC agrees
to accept Brandenburg’s measurement for billing and payment purposes.  In the event that ACC
disputes any measurement, the parties agree to accept the measurements determined by a mutually
agreed upon third party.  

6.  The terms of this Interim Agreement do not require Brandenburg to provide any monetary
compensation to ACC.

7.  This Interim Agreement will be superseded by a negotiated or arbitrated interconnection agreement
between the parties or will be terminated.  This Interim Agreement will terminate in its entirety pursuant
to the provisions contained in Section 51.715 (c) of the FCC’s rules.  This Interim Agreement will
terminate in the event that arbitration, to the extent that either party seeks arbitration, does not lead to a
final interconnection agreement between the parties.

8.  This Interim Agreement does not obligate either party to provide arrangements not specifically
provided for herein.  This Interim Agreement has no effect on the definition, rate structures or rate levels
of end user services that either party offers or provides to its own end user customers.

9.  ACC will establish SS7 connections and provide SS7 protocol signaling associated with the traffic
that ACC will deliver to Brandenburg pursuant to the SS7 terms set forth in Section 4.3 of the draft
CMRS-LEC interconnection agreement that Brandenburg has provided to ACC (attached to this letter
and marked as Version 060501) and hereafter referred to as “Version 060501.”

10.  This Interim Agreement only applies with respect to Brandenburg’s incumbent LEC operations in
the Commonwealth of Kentucky and traffic originated on ACC’s .network by end users located within
the Louisville, Kentucky Major Trading Area.

11.  In addition to the specific terms and conditions set forth in this letter, the parties agree to
incorporate into this Interim Agreement the terms and conditions set forth in Version 060501 under
Sections 10.0 (Indemnification), 11.0 (Limitation of Liability), 13.0 (Disclaimer of Representation and
Warranties), 14.1 (Authorization), 14.2 (Disclaimer of Agency; No Third Party Beneficiaries;
Independent Contractor), 14.3 (Force Majeure), 14.5 (Choice of Law); 14.6 (Taxes); 14.14 (No
Licence), 14.13 (Survival), 14.15 (Non-Waiver), and 14.19 (Modification, Amendment, Supplement,
or Waiver).  In the event of a conflict between the terms and conditions set forth in this letter and those
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set forth in the above-referenced sections of Version 060501, the terms and conditions set forth in this
letter will prevail.

12.  Any dispute regarding this Interim Agreement will be subject to arbitration before the Kentucky
Public Service Commission.

To confirm the terms and conditions of this Interim Agreement, an authorized representative of
ACC should sign and return a copy of this letter by facsimile to Brandenburg at 270-422-4448. 
Brandenburg will sign and return a copy to ACC.

Sincerely,

Steven E. Watkins
Principal, Management Consulting

cc:  Allison Willoughby

_________________________________________________________________________

ACC of Kentucky. LLC:

Signature:_________________________________________ Date:_________________

    Printed:_________________________________________
        Authorized Representative of ACC of Kentucky, LLC

Brandenburg Telephone Company, Inc.:

Signature:_________________________________________ Date:_________________

    Printed:_________________________________________
        Authorized Representative of Brandenburg Telephone Company, Inc.



Interconnection Negotiations Matrix
Issue Brandenburg ACC Resolved Issues Open Issues

1 System Architecture n/a n/a

ACC to pay for costs associated with transporting 
traffic between Richmond MTSO and its Radcliff cell 
site - Costs of dedicated facility between the Radciff 
cell site and Brandenburg's Radcliff tandem to be 
apportioned

2
Rates for Dedicated 
Transport n/a n/a

$443.00 (non recurring)                          $354.00 
(monthly recurring)

3 Type 1 DID Service n/a n/a

$.015872 for all Type 1 traffic terminated by either 
party; non-recurring and recurring charges for trunks 

and numbers per the draft agreement.

4
Transport and Termination 
Rates

Rates based on interstate access 
charges and what other CMRS carriers 

have agreed to pay.

Rates to be based on forward-
looking costs only; no subsidy 

elements. X

5 Symmetricality for Type 2A 

$.019678 to $..027018 for terminating 
Type 2A mobile to land calls  v.  
$.015872 for terminating Type 2A land 
to mobile calls

Transport and termination rates 
need to be symmetrical. X

6 Delivery of Local Traffic 

Insistence on right to deliver land 
orginated traffic through third party 
carriers including IXCs. 

All local traffic must be terminated 
directly between the parties. X

7 Recognition of NXXs

ACC's designation of rates centers for 
its NXX's is arbitrary and need not be 
recognized by Brandenburg.

The designation of rate centers for 
NXX's must be recognized in order 
to insure that local traffic is delivered 
and handled in a non-discriminatory 
manner. X

8

Limitation of Termination 
Compensation for Measured-
Rate Customers

ACC is not entitled to termination and 
transportation compensation only for 
calls orignated by Brandenburg's flat-
rated customers.

The parties are entitled to 
compensation of all local traffic 
which they terminate regardless of 
the originating party's particular 
calling plan. X

9 Billing/Traffic Factors
Billing/Traffic factors based on general 
experience of Brandenburg principals. 

Billing/Traffic factors based on 
study of actual traffic from ACC's 
MTSO in Richmond. X

10 Interim Arrangements

Brandenburg will provide interim 
arrangements only for mobile to land 
traffic and only at rates based on 
interstate access tariffs without any 
right of true-up.

ACC is entitled to immediate interim 
arrangements for all local traffic 
pursuant to 47 C.F.R. Section 51. 
715 including the right to true up 
interim rates per 51.715(d). X

]
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