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STATE OF ILLINOIS

ILLINOIS COMMERCE COMMISSION

lllinois-American Water Company

Proposed Rate Increase for Water : 24-0097
and Sewer Service. (tariffs filed :
January 25, 2024)

ORDER

By the Commission:
. INTRODUCTION
A. Procedural History

On January 25, 2024, lllinois-American Water Company (“ILAWC” or “Company”)
filed revised tariff sheets (“Proposed Tariffs”) with the Illinois Commerce Commission
(“Commission”) in which it proposed a general increase in water and sewer rates pursuant
to Section 9-201 of the Public Utilities Act (“Act”). 220 ILCS 5/9-201. Simultaneous with
and in support of the filing of the Proposed Tariffs, IAWC filed testimony, exhibits, and
schedules intended to meet the requirements of 83 Ill. Adm. Code 285, 286, and 287.
Notice of filing of the Proposed Tariffs was sent to customers, posted in ILAWC’s business
offices, and published in a newspaper of general circulation within each of ILAWC’s
service areas, in accordance with the requirements of Section 9-201(a) of the Act and 83
lIl. Adm. Code 255.

On February 8, 2024, the Commission entered an Order suspending the Proposed
Tariffs to and including June 22, 2024. Subsequently, the Commission entered a
Resuspension Order on May 30, 2024 extending the suspension to and including
December 22, 2024.

Appearances or Petitions to Intervene were filed by the following: Commission
Staff (“Staff”), the Attorney General of the State of lllinois (the “Attorney General” or “AG”);
lllinois Industrial Water Consumers (“lIWC”); Citizens Utility Board (“CUB”); the Village of
Bolingbrook (“Bolingbrook™); the Village of Homer Glen; Legal Action Chicago (“LAC”);
the City of Champaign (“Champaign”); the City of South Beloit (“South Beloit”); and the
City of Urbana, the Villages of Philo, Saint Joseph, Savoy, and Sidney (collectively,
“‘Municipalities”). The administrator for the Consumer Intervenor Compensation Fund
also filed an appearance as a non-party participant. All of the petitions were granted.

Pursuant to due notice, hearings were held in this matter on March 12, 2024,
August 12, 2024, and August 13, 2024 before a duly authorized Administrative Law Judge
(“ALJ”) of the Commission via videoconference. Testimony and exhibits filed by ILAWC,
Staff, the AG, jointly IWC, CUB, and Bolingbrook (collectively, “ICB”), Champaign, South
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Beloit, IWC, LAC, and Bolingbrook were admitted into evidence at the evidentiary hearing
held on August 13, 2024. Thereafter, the record was marked “Heard and Taken” on
October 21, 2024.

Public forums were held in Jerseyville, lllinois on June 26, 2024, Bolingbrook,
lllinois on July 22, 2024, and Champaign, lllinois on July 23, 2024.

On September 4, 2024, ILAWC, Staff, the AG, LAC, jointly Champaign, South
Beloit, and the Municipalities, IIWC, ICB, and Bolingbrook filed Initial Briefs. Bolingbrook
and the Municipalities requested oral argument.

On September 20, 2024, ILAWC, Staff, the AG, LAC, the Municipalities, IIWC, and
ICB filed Reply Briefs. Various motions were filed and briefed by the parties and
subsequently ruled on by the ALJ, including ILAWC’s Motion for Entry of a Protective
Order and its Motion to Strike, Bolingbrook’s Motion for Leave to File Amended Initial Brief
and Statement of Positions Instanter (“Motion for Leave”), and Staff’'s Motion to Compel
Reponses to Staff's Data Requests (“Motion to Compel”). Staff's Motion to Compel was
withdrawn by Staff and all of the other motions were granted by the ALJ. A Petition for
Interlocutory Review of the ALJ’s ruling on August 29, 2024 granting ILAWC’s Motion to
Strike was filed by the AG and later granted by the Commission on September 12, 2024.

A Proposed Order was issued on October 24, 2024. The parties were directed by
an ALJ Ruling to advise the Commission if they wanted to participate in oral arguments
by October 31, 2024. ILAWC, the AG, the Municipalities and Bolingbrook requested oral
argument. On November 7, 2024, the Commission granted oral argument which was
held on November 20, 2024. Also on November 7, 2024, ILAWC, Staff, the AG, IIWC,
ICB, and Bolingbrook filed Briefs on Exceptions. On November 14, 2024, ILAWC, Staff,
the AG, IIWC, ICB, the Municipalities, and LAC filed Reply Briefs on Exceptions.

B. Nature of ILAWC’s Operations

ILAWC is an lllinois public utility regulated by the Commission that furnishes water
and wastewater service to more than 383,000 residential, commercial, industrial, and
governmental customers within its authorized service areas throughout the State. These
service areas include Andalusia, Alton, Cairo, Champaign, Chicago Metro, Hardin
County, Interurban (Belleville, East St. Louis, and Granite City), Villa Grove, Lincoln,
Pekin, Peoria, Pontiac, South Beloit, Sterling, Streator, Hardin, Jerseyville, Godfrey,
Grafton, Rosiclare, Tolono, Broadlands, and Fisher. The Company is incorporated in
lllinois and its principal office is in Belleville.

ILAWC is a wholly owned subsidiary of American Water Works Company, Inc.
(“American Water” or “AWK”), a holding company that owns the stock of regulated water
and wastewater service utility subsidiaries operating in multiple states. American Water
Works Service Company, Inc. (“Service Company”) provides services to ILAWC in
accordance with a Commission approved general services agreement. |ILAWC obtains
debt financing through American Water Capital Corp. in accordance with the terms of a
Commission approved agreement.
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Il. LEGAL STANDARD
A. ILAWC’s Position

ILAWC states that the legal standard for utility rates in lllinois is that “[t]he rates
and charges established by the Commission must be “just and reasonable.” 220 ILCS
5/9-201(c). Further “[tihe Commission, in any determination of rates or charges, shall
include in a utility’s rate base only the value of such investment which is both prudently
incurred and used and useful in providing service to public utility customers.” 220 ILCS
5/9-211. lllinois law provides that rates for utility services “should accurately reflect the
cost of delivering those services and allow utilities to recover the total costs prudently and
reasonably incurred.” 220 ILCS 5/1-102(a)(iv); Citizens Util. Bd. v. lll. Com. Comm’n, 166
. 2d 111, 121 (1995). With respect to rate design, the Commission has discretion to
allocate costs that are supported by record evidence. /d. at 138.

ILAWC asserts that when a utility in a rate proceeding provides the requisite
evidence relating to its prudent expenses, the burden on the opposing participants in a
proceeding to successfully move for disallowance is great. Indeed, the Commission may
disallow costs only if record evidence establishes unreasonableness or imprudence in the
utility’s business decisions. BPI v. lll. Com. Comm’n, 279 |ll. App. 3d 824, 829-830 (1st
Dist. 1996).

The Company notes that the AG claims ILAWC has failed to meet its burden of
proof. The Company states, however, that this is clearly incorrect. The AG asks the
Commission to reduce ILAWC’s proposed phase one water rate increase by $30 million
and reduce its proposed phase one sewer rate increase by $7 million (and disallow the
entirety of ILAWC's phase two rate increase). The Company argues that even accepting
the AG’s positions (which, as discussed below, the Commission should not do), ILAWC
has met its burden of proof with respect to the remainder of its proposed increase.

The Company observes that the AG also emphasizes that lllinois case law makes
clear that “[tlhe rate making process ... involves a balancing of the investor and the
consumer interests.” The Company explains that ILAWC’s proposed rates and
ratemaking proposals do exactly that, and it is more often than not the AG which opposes
proposals to accomplish this balancing. The Company states that to the extent the AG
wishes to emphasize the balancing required in ratemaking in lllinois, ILAWC requests that
such balancing be applied in a fair, consistent, and objective manner.

B. Staff’s Position
Staff observes that Section 9-201(c) of the Act states:

If the Commission enters upon a hearing concerning the
propriety of any proposed rate or other charge, classification,
contract, practice, rule or regulation, the Commission shall
establish the rates or other charges, classifications, contracts,
practices, rules or regulations proposed, in whole or in part, or
others in lieu thereof, which it shall find to be just and
reasonable. In such hearing, the burden of proof to establish
the justness and reasonableness of the proposed rates or
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other charges, classifications, contracts, practices, rules or
regulations, in whole and in part, shall be upon the utility ...

220 ILCS 5/9-201(c).

Staff takes issue with the AG’s argument that not only must costs be just and
reasonable, but costs must also be “least cost.” While the least cost standard is relevant
in certain sections of the Act, for example in Section 8-406 (Certificates of Public
Convenience and Necessity), the least cost standard is not set forth in Section 9-201 of
the Act. Staff asserts that there is no requirement in that section that a utility perform a
least cost analysis like is done under Section 8-406. In addition, Staff is not aware of any
case law stating that in rate proceedings under Section 9-201, a utility must establish the
rates are least cost or perform a least cost analysis.

Further, the AG derives its proposed “least cost” standard from Section 1-102 of
the Act, entitled “Findings and Intent.” See 220 ILCS 5/1-102. However, Staff contends
that the lllinois Appellate Court has determined Section 1-102 to have “no substantive or
positive legal force[.]” Monarch Gas Co. v. lll. Com. Comm’n, 261 lll. App. 3d 94, 99 (5th
Dist. 1994). The Appellate Court’s finding is consistent with the general principle of
construction that legislative findings are considered prefatory language, which in turn,
‘generally is not regarded as being an operative part of statutory enactments.”
Governor’s Off. of Consumer Servs. v. lll. Com. Comm’n, 220 lll. App. 3d 68, 74 (3d Dist.
1991), citing lll. Indep. Tel. Assoc. v. lll. Com. Comm’n, 183 lll. App. 3d 220 (4th Dist.
1988). In other words, Section 1-102 cannot be used to manufacture a legal standard,
as the AG proposes in this proceeding.

Staff asserts that this is not the first time the AG has attempted to apply a least
cost standard to a rate case under Section 9-201 of the Act. In Ameren lll. Co., Docket
No. 23-0067, the AG made an identical argument that rates must be “least cost.” See
Ameren lll. Co., Docket No. 23-0067, Order at 5 (Nov. 16, 2023). In response, although
the Commission agreed that “statements of legislative intent and objectives in Article |
guide the Commission’s interpretation and implementation of the Act,” the Commission
stated:

[T]here is no express requirement in the Act for a least-cost
analysis in rate cases, and the Commission has not previously
required such an analysis in general rate cases. The
Commission declines to do so now.

Id. Staff notes that the Commission similarly rejected this argument in other recent rate
cases. N. lll. Gas Co., Docket No. 23-0066, Order at 7-8 (Nov. 16, 2023); N. Shore Gas
Co., Docket Nos. 23-0068/23-0069 (Cons.), Order at 10 (Nov. 16, 2023). Staff
recommends that the Commission apply the just and reasonable standard in this
proceeding and not subject the utility to a least cost standard.

C. AG’s Position

The AG observes that it is a well-established principle of utility ratemaking that
costs are only recoverable when the utility demonstrates they are reasonable and
prudent. 220 ILCS 5/9-101; Bus. & Profl People for the Pub. Int. v. lll. Com. Comm’n,
146 1Il. 2d 175, 247 (1991) (“"BPI II"). In this proceeding, ILAWC is required to prove that
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its costs are reasonable and prudent by a preponderance of the evidence. 5ILCS 100/10-
15. In other words, ILAWC must provide sufficient evidence for the Commission to find
that the Company’s spending and management decisions were more likely than not to be
reasonable and prudent. The AG maintains that ILAWC failed to meet this burden.

Prudence is the standard of care which a reasonable person would be expected
to exercise under the same circumstances encountered by utility management at the time
decisions were made. /ll. Power Co. v. lll. Com. Comm'n, 245 lll. App. 3d 367, 371 (1993).
Costs that are unnecessary to the provision of service, or that the utility has not justified
in amount are not reasonable or prudent, and whether a decision is prudent is a fact-
specific determination. /d. According to the AG, those cases that have disallowed utility
costs have focused on management planning and decision-making during project
implementation. Bus. & Profl People for the Pub. Int. v. lll. Com. Comm’n, 279 Ill. App.
3d 824 at 832 (1996) (“BPI 1996), citing United Cities Gas Co. v. lll. Com. Comm’n, 163
lIl. 2d 1, 31 (1994). The AG claims the facts in this proceeding establish that ILAWC fell
short of this required showing.

ILAWC insists:

When a utility in a rate proceeding provides the requisite
evidence relating to its prudent expenses, the burden on the
opposing participants in a proceeding to successfully move for
disallowance is great. Indeed, the Commission may disallow
costs only if record evidence establishes unreasonableness
or imprudence in the utility’s business decisions.

BPI 1996 at 829—-830. The AG, however, maintains that this quote misstates the court’s
decision in BPI 1996. In that case, the court deferred to a Commission ruling that
approved Commonwealth Edison’s proposed fuel costs and found that the Commission
did not shift the Company’s burden of proof to the petitioners. Nowhere in that decision
does the court state or even suggest that the burden shifts to other parties to prove
“‘unreasonableness or imprudence in the utilities business decisions” as ILAWC suggests.
The AG emphasizes that the Commission has made clear that “the burden ... shifted to
intervenors is the burden of production (to present opposing evidence), not a reversal of
the statutory burden of proof’ and that “[a]t all times, the utility in a rate case has the
statutory burden of proof and bears the risk of non-persuasion.” See, e.g., N. Shore Gas
Co., Docket Nos. 23-0068/23-0069 (Cons.), Order at 9-10 (Nov. 16, 2023). Itis the AG’s
position that the record shows that it presented sufficient evidence to support its proposed
disallowances and recommendations in opposition to the Company’s requests.

lllinois case law makes clear that “[tjhe rate making process ... involves a
balancing of the investor and the consumer interests.” Ill. Bell Tel. Co. v. lll. Com.
Comm’n, 414 1Il. 275, 287 (1953), citing Federal Power Comm’n v. Hope Natural Gas Co.,
320 U.S. 591 at 603 (1994) (“‘Hope”). ILAWC provides essential monopoly water and
sewer service, and customers lack the ability to decline the Company’s service if the
prices become burdensome and unaffordable. The AG states that it is for these reasons
that the lllinois Supreme Court has held that “a just and reasonable rate can never
exceed—perhaps can rarely equal—the value of the service to the consumer ... .” Statfe
Pub. Util. Comm’n ex rel. City of Springfield v. Springfield Gas & Elec. Co., 291 lll. 209,
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216 (1919). “[IIf the rightful expectations of the investor are not compatible with those of
the consuming public, it is the latter which must prevail.” Camelot Util., Inc. v. Ill. Com.
Comm’n, 51 Ill. App. 3d 5, 10 (3d Dist. 1977), see also People ex rel. Madigan v. lll. Com.
Comm’n, 2011 IL App (1st) 100654, 154 (When expenses are incurred “to achieve goals
that primarily benefit shareholders, then it is reasonable to require that shareholders bear
the cost of that [expense].”).

The AG contends that this is consistent with the State’s strong public interest in
protecting residents’ access to affordable water and wastewater services. The Act
demands that rates reflect “least-cost public utility services at prices which accurately
reflect the long-term cost of such services and which are equitable to all citizens.” 220
ILCS 5/1-102, see also N. Shore Gas Co., Docket Nos. 23-0068/23-0069 (Cons.), Order
at 10 (Nov. 16, 2023) (Least-cost guides “the Commission’s determinations of whether
costs and rates are just and reasonable or an investment is prudent and used and
useful.”). The AG asserts that it has demonstrated that the Commission should reject
multiple elements of ILAWC’s proposed rate increases because the Company has failed
to meet its requisite statutory burden.

D. LAC’s Position

LAC note that the Act provides that a regulated utility like ILAWC may only recover
through rates those costs to provide service which the utility proves are reasonable and
prudent. 220 ILCS 5/9-101. Determining what is reasonable requires a balancing of
investor and consumer interests. Citizens Util. Bd. v. lll. Com. Comm’n, 276 lll.App.3d
730, 658 N.E.2d 1194 (1st Dist. 1995) (“[T]he utility must show that ... its rate of return
on capital is the reasonable cost of the capital needed to provide the services.”). The
Commission’s decision regarding the Company’s rates must be supported by substantial
evidence, that is, “evidence that a reasoning mind would accept as sufficient to support a
particular conclusion.” Commonwealth Edison Co. v. lll. Com. Comm’n, 405 Ill.App.3d
389, 398 (2d Dist. 2010). LAC also note that the Commission must follow the standards
set forth in Bluefield Waterworks Improvement Co. v. Pub. Serv. Comm’n of West Virginia,
262 U.S. 679 (1923) (“Bluefield’) and Hope, 320 U.S. 591 (1944). Under these
precedents, a utility may recover only what is sufficient to maintain its financial integrity
and attract capital at reasonable terms, and the return must be equivalent to what
investors could earn by investing in other companies of comparable risk. Bluefield, 262
U.S. at 692-92; Hope, 320 U.S. at 603. “The return should be ... sufficient to assure
confidence in the financial soundness of the utility and ... adequate, under efficient and
economical management, to maintain and supports its credit and enable it to raise the
money necessary for the proper discharge of its public duties.” Bluefield, 262 U.S. at 693.
However, LAC assert that the lllinois Supreme Court has established that a just and
reasonable rate must be less than the value of the service to consumers. State Pub. Util.
Comm'n ex rel. City of Springfield v. Springfield Gas & Electric Co., 291 lll. 209, 216, 125
N.E. 891 (1919). As a matter of law, in setting rates, ratepayer interests should usually
come first. Camelot Util., Inc. v. lll. Com. Comm’n, 51 lll.App.3d 5, 10, 365 N.E.2d 312
(1977).
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E. Bolingbrook’s Position

Bolingbrook states that in passing the Act and amending it numerous times since
1970, the lllinois General Assembly has found that the health, welfare and prosperity of
all lllinois citizens require the provision of adequate, efficient, reliable, environmentally
safe and least-cost public utility services at prices which accurately reflect the long-term
cost of such services and which are equitable to all citizens. 220 ILCS 5/1-102. The
principles of equity direct a fair treatment of consumers and investors in order that “the
public health, safety and welfare shall be protected” and “the rates for utility services are
affordable and therefore preserve the availability of such services to all citizens.” 220
ILCS 5/1-102(d)(i) and (viii).

Pursuant to the Act, public utilities have a duty to furnish, provide, and maintain
service instrumentalities, equipment, and facilities to promote the safety, health, comfort,
and convenience of its patrons, employees, and public and shall be in all respects
adequate, efficient, just, and reasonable. 220 ILCS 5/8-101.

Bolingbrook points out that the lllinois Supreme Court has found, “[a] public utility
is entitled to just and reasonable compensation for the service given to the public; but on
the other hand, the public is entitled to demand that no more be exacted from it than the
services rendered are reasonably worth.” United Cities Gas Co. v. lll. Com. Comm’n, 163
lIl. 2d 1, 23-24 (1994). Bolingbrook states that accordingly utility customers should not
be required to pay more than the service provided is reasonably worth to them, nor should
they pay for costs not legitimately incurred for their benefit. /d. at 24.

The lllinois Appellate Court has ruled that the Commission must ensure that
consumers are treated fairly (220 ILCS 5/1-102(d)), that “the application of rates is based
on public understandability and acceptance of the reasonableness of the rate structure
and level” (220 ILCS 5/1-201(d)(ii)), and that “the rates for utility services are affordable
and therefore preserve the availability of such services to all citizens” (220 ILCS 5/1-
102(d)(viii)). Apple Canyon Lake Property Owners’ Assn. v. lll. Com. Comm’n, 2013 IL
App (3d) 100832, q[ 41.

Bolingbrook argues that in accordance with the law, ILAWC’s customers should
not be required to pay for costs that benefit the Company allowing it to obtain more
communities and fix pipes that have no impact on the Village’'s water. The residents of
Bolingbrook are entitled to their equal protection and due process of the law, and must
be treated equally as other customers of the Company who pay for less for water service.

F. Commission Analysis and Conclusion

There is no persuasive evidence in the record to support changing the legal
standard to establish rates in this proceeding from the well-established just and
reasonable standard to a least cost standard. Section 9-201(c) clearly provides that a
just and reasonable standard is the applicable legal standard for this proceeding:

If the Commission enters upon a hearing concerning the
propriety of any proposed rate or other charge, classification,
contract, practice, rule or regulation, the Commission shall
establish the rates or other charges, classifications, contracts,
practices, rules or regulations proposed, in whole or in part, or
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others in lieu thereof, which it shall find to be just and
reasonable. In such hearing, the burden of proof to establish
the justness and reasonableness of the proposed rates or
other charges, classifications, contracts, practices, rules or
regulations, in whole and in part, shall be upon the utility. . . .

220 ILCS 5/9-201(c). Additionally, as Staff notes, there is no requirement in Section 9-
201 that a utility perform a least cost analysis like is done under Section 8-406 and no
case law has been presented to support such an analysis in rate proceedings under
Section 9-201.

To prevail on an issue, the utility must meet its burden of proof by a
“‘preponderance of the evidence.” 5 ILCS 100/10-15. In a rate case, the Commission is
obligated to determine, from the proposals and evidence of record, just and reasonable
versions of the proposed rates and practices. The Commission may select, modify, or
meld proposals, or craft from the record evidence, those rates or practices it finds just
and reasonable. 220 ILCS 5/9-201(c) (“[T]he Commission shall establish the rates . . .
[or practices] proposed, in whole or in part, or others in lieu thereof, which it shall find to
be just and reasonable.”). On appellate review, the Commission's findings must be
supported by “substantial evidence” based on the record. Citizens Util. Bd. v. lll. Com.
Comm'n, 166 Ill. 2d 111, 120 (1995) (citing 220 ILCS 5/10-201(e)(iv)(A)-(D)); see also
Rodriguez v. VA, 8 F.4th 1290, 1298 (2021) (“Preponderance of the evidence’ is a burden
of proof, while ‘substantial evidence’ is a standard of review”).

M. CONTESTED ISSUES
A. Rate Base
1. Year-End Rate Base and Two-Step Rate Increase
a. ILAWC'’s Position

ILAWC explains that as part of a package to support and enhance the continued
affordability of the Company’s rates over the long term by smoothing out rate increases
for customers over time and also (all else being equal) reducing the frequency of the
Company’s rate cases over time (and thus reducing the level of rate case expense that
would be charged to customers), ILAWC is proposing a two-step rate implementation that
uses a 2025 test year year-end rate base to set the two step rates. ILAWC Ex. 15.00 at
3.

The Company states that each step of its proposal is based on the future test year
ending December 31, 2025. In the first step, the rate base used to derive the revenue
requirement and rates would utilize a 13-month average for rate base related items. The
Company further states that the first rate step would have an effective date of January 1,
2025. In the second step, the rate base used to derive the revenue requirement and rates
would utilize test year ending balances for rate base related items (other components of
the test year forecast remain the same in Step One and Step Two). The second step
would have an effective date of January 1, 2026. The Company’s filed Part 285
Schedules reflect this proposal. ILAWC Ex. 4.00 at 14.

ILAWC explains that it is using a future test year in which plant additions are
forecasted through December 31, 2025, with rates effective January 1, 2025. Because
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ILAWC's test year plant additions will go into service over the course of the test year, the
Company states that establishing the first step’s rates using a 13-month average avoids
a situation where ILAWC customers are paying rates that reflect plant additions that are
not yet in service. /d. at 15. However, at the conclusion of 2025, the Company notes that
the plant additions will be used and useful in the provision of service. Additionally, the
Company notes that the second rate step provides for recovery of all utility plant in service
that is used and useful at the end of the test year.

The Company points out that the Commission has found that its rules do not
mandate use of an average rate base to calculate revenue requirement when electing a
future test year. In Docket No. 04-0779, the Commission expressly addressed whether
use of an average rate base was required and found that it was not. ILAWC believes the
following discussion of the issue in the order in that docket is instructive. See N. lll. Gas
Co., Docket No. 04-0779, Order at 8 (Sep. 20, 2005).

Similarly, ILAWC maintains, in Docket Nos. 12-0511/0512 (Cons.), the
Commission again discussed the issue. See N. Shore Gas Co., Docket No. 12-0511/0512
(Cons.), Order at 35 (June 18, 2013).

ILAWC highlights that these orders make clear that use of a year-end rate base is
not prohibited. Rather, the Commission has rejected the use of a year-end rate base
because the year-end rate base does not match the costs that customers pay during the
test year. ILAWC states that its two-step proposal addresses this concern by setting test
year 2025 rates based on the averaging convention, and 2026 and beyond rates based
on the year-end amounts. In this way, the Company contends that customers are
appropriately paying for plant that is being utilized to serve them. ILAWC Ex. 18.00 at 11.

The Company states that Staff withess Au, AG witnesses Selvaggio and Larkin-
Connolly, and IIWC-CUB-Bolingbrook witness Leyko all recommend the Commission
reject the Company’s proposed two-step rate implementation proposal, generally
asserting that:

e |ILAWC’s proposal is novel and adds additional complexity to this
proceeding;

e |LAWC’s proposal is not consistent with Part 285 and Part 287 of the Act
regarding the election of ILAWC to use a future test year;

e the Commission has rejected similar proposals utilizing a year end rate
base in prior cases;

e a future test year already provides sufficient flexibility to make a rate
case forward looking for rates effective after the end of the test year;

e the time period for the components included in the calculation of the
rates should match;

e customers do not have notice of the two-step increase; and

e even if the frequency of rate cases were to decrease, this is not a
sufficient benefit.

ILAWC Ex. 18.00 at 11; ILAWC Ex. 31.00 at 4.
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However, the Company points out that these concerns do not reflect the specifics
of the Company’s proposal. The two step proposal uses only one test year, calendar year
2025, for both steps of the rate increase. ILAWC Ex. 18.00 at 11. The Company explains
that both steps are based on the same 2025 revenues, expenses, and year-end plant
balances. In no way does the Company’s proposal incorporate any items outside of the
future test year. The Company contends that the only difference between Step One and
Step Two is in the rate making convention applied to the test year rate base. In Step
One, an averaging convention is applied. In Step Two, a year-end rate base is utilized.
In both cases, however, the test year costs remain the same.

ILAWC states that its two-step increase is also designed to address the concern
that a year-end rate base does not match the costs that customers pay during the test
year, by setting test year 2025 rates based on the averaging convention, and 2026 and
beyond rates based on the year-end amounts. The Company further states that in this
way, customers are appropriately paying for plant that is being utilized to serve them. /d.

The Company argues that the proposal does not add unnecessary complexity.
ILAWC explains that it has included a single set of investments in rate base that will be
made during the future test year and will be used and useful in the provision of service
prior to December 31, 2025. Id. at 14-15. The Company states that it has normalized
and annualized revenues and expenses to reflect the forecasted conditions in the future
test year of 2025 and beyond. The Company further states that its capital structure
reflects the forecast of capital structure components during the future test year of 2025 at
Step One and Step Two. The Company notes that it has modified its capital structure to
reflect the 13-month average of its capital structure components at Step One and the year
end balances at Step Two. This adjustment is appropriate as it matches the rate base
investments at each step with the funding for those investments at each step. ILAWC
highlights that it has used year-end measurements for billing determinants and number
of customers. ILAWC Ex. 31.00 at 6. ILAWC explains that its deferred tax balances are
updated as part of Step Two along with nearly all other rate base components. ILAWC
further explains that its working capital allowance is based on year-end data along with
revenues and expenses and therefore does not change. The Company points out that
this is the only component of rate base that does not change between Step One and Step
Two. Id. at 6-7.

In short, the Company states that all components of the Company’s revenue
requirement are matched and reflective of conditions forecast for the future test year of
2025. The Company states that the only difference is that at Step Two, or January 1,
2026, rates will be updated to reflect a change in the revenue requirement calculation to
rely on a year-end rate base and investments that were made in 2025, rather than
continue to rely on a 13-month average rate base.

The Company explains that customers received notice of both steps. ILAWC
states that its customers were notified of the Company’s rate increase proposal through
a press release to the national wire service and local new media outlets, through a bill
message printed on all customer bills, through a legal notice, published in local
newspapers, and through the Company’s website. The Company details that each of
these communications notified ILAWC customers that the Company’s proposed rate
increase would occur in two steps or over two years. ILAWC further details that it has
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also held three local public hearings in which it engaged with its customers on various
case issues including the two-step rate increase. In addition, the Company states there
have been numerous articles and communications written by other parties, including
CUB, providing customers with notice of the Company’s proposal for a two-step rate
increase. ILAWC Ex. 31.00 at 7-8.

The Company contends that the proposal is also not novel, as similar stepped
increases have been approved in other states such as Indiana and this Commission has
stated that a year-end rate base is permitted under its rules. See Petition of Ind.-Am.
Water Co., Inc., Cause No. 45870, Order at 93 (Feb. 14, 2024). The Company argues
that even if the proposal is novel, that is not dispositive: other established and accepted
ratemaking mechanisms in lllinois, like low-income tariffs, were once considered novel
also. Additionally, ILAWC contends that even if its proposal is “novel” or “extraordinary,”
it is worthy of consideration as part of ILAWC’s package of proposals to support and
enhance the continued affordability of its rates over the long term. Going forward,
ILAWC'’s ratemaking proposals would not only smooth out rate increases for customers
over time, but they could also (all else being equal) reduce the frequency of ILAWC's rate
cases over time (and thus reduce the level of rate case expense that would be charged
to customers). This supports customer affordability according to the Company, and it
urges the Commission to consider the affordability implications of this package of
mechanisms and proposals collectively, together with the Company’s evidence that
responds to specific proposals and arguments raised by Staff and Intervenors.

ILAWC states that regarding regulatory lag and “misalignment” with traditional rate
of return regulation, and contrary to testimony that ILAWC's proposal is a “departure from
the typical rate-setting practices in lllinois where the Commission sets rates based on a
single test year, either historical or future,” ILAWC’s year-end rate base proposal does
base rates on a single test year, 2025, and the Commission’s rules do not prohibit use of
year-end rate base. The Company explains that because ILAWC'’s use of a year-end rate
base is permitted under the Commission’s rules, arguments about regulatory lag and
traditional ratemaking are not applicable. /d. at 8-9.

ILAWC notes that Staff, the AG, and ICB oppose ILAWC’s proposed two-step rate
increase. But ILAWC notes they point to no statute, Commission rule, or Commission
order that prohibits ILAWC’s proposal. Rather, the parties cite the same Commission
orders as ILAWC, which found that its rules do not mandate use of an average rate base
to calculate revenue requirement when electing a future test year. See Docket No. 04-
0779, Order at 8 (emphasis added).

ILAWC states that the parties continue to overlook the reasons why the
Commission rejected these proposals—because there was a mismatch of plant in service
and rate base in the first year that rates were in effect. |IAWC reiterates that the
Commission’s decision in Docket No. 04-0779 counters this argument.

ILAWC explains that its proposal addresses this by not implementing the rates
based on year-end rate base until the second year, thus matching rates in Step Two for
2026 with the actual cost of service and revenue requirements for that year.

The Company observes that although the AG opposes the Company’s proposal, it
points to nothing in the Act, Commission rules, or Commission orders that prohibit use of
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an average rate base and end-of-year rate base from a single future test year to develop
two revenue requirements. In fact, the AG acknowledges that the rules do permit use of
something other than an average rate base. The Company states that further, the AG
cites the same cases as ILAWC cited to support its position, which confirm that the
Commission does not bar ILAWC's two-step approach.

The Company states that Staff and the AG also argue that ILAWC’s proposal is
inconsistent with test year rules because utilizing a year-end rate base can result in a
mismatch of rate base and expenses. However, ILAWC’s proposal matches test year
revenues and expenses, thus it is not contrary to the test year rules.

ILAWC maintains that Staff’'s and the AG’s position overlooks the fact that ILAWC
is only using revenue and expense data from a single test year, 2025, for both steps of
the rate increase. That test year rate base is derived from a single set of investments in
rate base that will be made during the future test year and will be used and useful in the
provision of service prior to December 31, 2025. ILAWC Ex. 18.00 at 14-15. The only
difference between Step One and Step Two is that the average rate base is calculated
by subtracting the beginning rate base from the ending rate base and diving by 2, while
the year-end rate base is calculated by subtracting the beginning rate base from the
ending rate base. Both rate bases were included in the audit of the test year forecast,
which confirms the reliability of both the average and final year rate bases. /d. at 10-11.

The Company states that Staff and the AG also appear to question the propriety
of rate phase-ins. But according to ILAWC, use of a phase-in for rates is clearly permitted.
In ILAWC’s last rate case, Docket No. 22-0210, the Commission ordered a “phase down”
of the reallocation of ILAWC’s Central Zone wastewater revenue requirement across all
ILAWC’s wastewater customers statewide. /l.-Am. Water Co., Docket No. 22-0210,
Order at 129 (Dec. 15, 2022); see also Great N. Ultil., Inc., Docket Nos. 11-0059/11-
0141/11-0142 (Cons.) at Order at 8 (Nov. 8, 2011) (approving a rate phase-in plan as an
appropriate rate mitigation tool to address potential rate shock). The Company explains
that as long as the utility can recover its full cost of service, and remain consistent with
cost-causation, rates can be implemented in phased steps. See id. ILAWC maintains its
two-step proposal does exactly that, by matching rates in effect for 2026 with the cost of
plant actually in service for customers (based on a year-end rate base) for that year.

Lastly, the AG claims in briefing that ILAWC has not provided the support required
for its proposal. ILAWC states that this concern was not raised in the AG’s testimony and
is inaccurate. The Company explains that this information was in fact provided in the
Company’s B-1 (rate base) schedules and supporting workpapers.

In sum, ILAWC argues, ILAWC’s proposed increase will provide the Company with
an opportunity to recover its cost of service and earn a reasonable return on the capital
invested in the system. ILAWC is fully committed to continued investment in the
Company’s operations at the level and in the manner necessary to continue to provide
safe and reliable service for its customers over the long term and is simply seeking the
revenues to support doing so. The Company asserts that even with the requested
increase, water service remains affordable, and the Commission should approve
ILAWC’s requested two-step rate proposal.
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b. Staff’s Position

Staff recommends the Commission reject the Company’s proposed two-step rate
increase proposal. Staff Ex. 1.0 at 9. Staff argues ILAWC is essentially asking for two
separate rate increases.

Staff does not object to the first step of the Company’s two-step rate increase
because it follows the Commission’s practice of using average rate base for a future test
year. Staff Ex. 1.0 at 8. Staff used the date in the Company’s filing to present the
Company’s requested increases in the future test year format, including the total
increases in a single, consolidated step, using average rate base except for those items
where the Company had already reflected in its rate base a thirteen-month average. /d.

However, Staff objects to the Company’s second step rate increase because it
utilizes year-end rate base for a future test year.

As an initial matter, Staff is unaware of any docket where a utility proposed to
develop two revenue requirements based on a single test year. The Act, Part 285 of the
Commission’s Rules, and Part 287 of the Commission’s Rules do not contemplate a utility
using a single test year to develop two revenue requirements. Staff is similarly unaware
of the Commission approving a similar proposal to the Company’s two-step rate increase.
Notably, the Company’s Step Two proposal is no different than proposals the Commission
has rejected in the past. Rather, the Company seemingly relies on a single line of dicta
in a prior Commission Order rejecting the use of year-end rate base for a future test year
where the Commission states that Part 285.2005(e) of the Commission’s rules “does not
purport to bar unconventional rate base proposals in future test year cases, it requires
more rigorous support for such proposals than is required for future test year costs based
on an average rate base.” Docket Nos. 12-0511/12-0512 (Cons.), Order at 38.

Further, the Commission should not approve a rate increase that utilizes year-end
rate base for a future test year. An average rate base, rather than a year-end rate base,
better matches the level of rate base investment with the revenues and expenses for a
future test year. Staff Ex. 1.0 at9. Thisis because an average rate base better represents
investment throughout the year whereas investment estimates from a single point in time,
like year-end, does not represent investments incurred throughout the year. Id. Staff
states that using year-end rate base for a future test year results in a mismatch of
expenses accumulated throughout the year and a mismatch of the return on rate base
provided to shareholders compared to the amount of time that rate base was used and
useful in the provision of utility service. Id. at 10.

For example, if the Company puts a utility plant investment into service on July 1,
and a year-end rate base is used, then the Company’s shareholders would earn a full
year rate of return on the entire amount of the plant placed into service on July 1. Staff
Ex. 1.0 at 10. In contrast, using an average rate base accounts for the timing of Company
investments. If a utility plant investment is placed in service on July 1, by using average
rate base, the Company’s shareholders would only earn a return on that investment for
the second half of the year. Id. Similarly, depreciation expense and other operating and
maintenance expense associated with the July 1 investment would represent only the six
months the plant was actually in service. Id. at 10-11.
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The Company argues that its proposal benefits ILAWC because the second step
of the two-step increase “provides for recovery of all utility plant in service that is used
and useful at the end of the test year.” ILAWC Ex. 4.00 at 15. However, Staff argues the
Company fails to consider that the Company’s future test year is based on financial
projections. Staff Ex. 1.0 at 11. As explained above, utilizing a year-end rate base can
result in a mismatch of rate base and expenses. This mismatch is exacerbated when a
future test year is used because one must guess what the Company’s expenses, sales,
revenues, and other inputs will be in the future. Past Commission practice has permitted
the use of year-end rate base when using a historical test year, when these inputs are
known, but not a future test year, where these inputs must be predicted. /d.

Importantly, the Commission has previously rejected the use of a year-end rate
base with a future test year. See Liberty Utils. (Midstates Natural Gas) Corp. d/b/a Liberty
Utils. d/b/a Midstates Gas, Docket No. 14-0371, Order at 9 (Feb. 11, 2015). The
Commission’s Order in Docket No. 04-0779 provides further context for why year-end
rate base should not be used with a future test year. See Docket No. 04-0779, Order at
8.

ILAWC argues that its proposal is different than those previously rejected by the
Commission because its proposal “does not utilize a year-end rate base to support the
revenue requirement/rate design for rates in effect during the future test year of 2025.”
ILAWC Ex. 18.00 at 13. In other words, ILAWC argues that its proposal should be
approved because Step One of its two-step increase appropriately uses an average rate
base rather than a year-end rate base for a single year of rates. However, the existence
of Step One does not affect the legality of Step Two nor the issues with using a year-end
rate base for a future test year. This is because ILAWC’s Step Two in the two-step
increase is based on “forecasted conditions,” “projected” sales growth, and “projected”
plant balances. ILAWC Ex. 18.00 at 14-15.

Staff asserts that ILAWC’s two-step rate increase lacks support and, importantly,
would deprive parties of the opportunity to analyze and participate in a rate case. Similar
to other proposals ILAWC has made in this proceeding, which Staff has also objected to,
ILAWC'’s stated objective for its two-step rate increase proposal is to “mitigate” the need
to file for additional rate relief. ILAWC Ex. 4.00 at 15. However, avoiding future rate
cases is not a sufficient rationale, especially when considering the extraordinary remedy
ILAWC seeks: the use of a year-end rate base in a future test year. The AG aptly noted
that the typical rate case structure of matching rate base, operating expenses, capital
structure, and billing determinants allows the Commission and other parties an important
opportunity to analyze the Company’s complex financials. See AG Ex. 1.00 REV PUBLIC
at 9-10. As noted by ICB, rate cases allow for the opportunity to analyze how increases
to the Company’s rate base can result in changes to other inputs, such as sales growth
or cost offsets, and contrary to the Company’s assertion, simply adjusting to a year-end
rate base will not accurately measure the Company’s cost of service. ICB Ex. 2.0 Pubilic,
at 16. The Act does not limit how often a utility can file a request for a rate increase and
the Company is free to file a request for a rate increase anytime.

Staff argues ILAWC's claim that its two-step rate proposal will make rates more
affordable is false. Doubling the amount of test year plant additions in rate base—which
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is the practical effect of ILAWC’s proposal—does not result in more affordable rates.
Instead, it results in a much larger rate increase for customers.

Furthermore, the Company’s claim that rate case expense will be reduced if this
two-step rate increase is approved is entirely speculative. ILAWC asks the Commission
to simply take its word that future rate cases will be avoided should the Commission
approve its two-step rate increase. However, even if the Commission approves the two-
step rate increase, which it should not, ILAWC will still likely file for a rate increase if it
incurs any unforeseen, not-yet-recoverable, significant costs in the future. Nothing in the
Act or the Commission’s Rules prevents ILAWC from coming in at any time to request a
rate increase. Notably, ILAWC has filed two rate cases in the past two years: 2022 and
2024. See generally Docket No. 22-0210. The Commission should not be persuaded by
ILAWC’s speculative and unsupported claim that rate case expense will be reduced.

Staff states that even if ILAWC’s proposal results in fewer rate cases, which it will
not, the amount of rate case expense avoided is dwarfed by the amount of increased rate
base the Company is requesting in this proceeding. ILAWC’s second step would add
approximately $15.6 million to the revenue requirement. ILAWC Ex. 4.04. Rate case
expense is approximately $2.3 million. Staff Ex. 10.0 at 11. Assuming rate case expense
would stay relatively similar, adding $15.6 million in additional revenue requirement to
“save” approximately $2.3 million in future rate case expense is detrimental for
ratepayers; specifically, the detriment of $15.6 million in the additional revenue
requirement without the appropriate, legally required scrutiny that occurs in a rate case
far outweighs the speculative savings alleged from a reduced rate expense. Further, $2.3
million in rate case expense could very likely be offset by at least $2.3 million in
disallowances in a future rate case, resulting in customers paying no more than they
otherwise would for a second rate case.

ILAWC argues that its use of a year-end rate base with a future test year is
permitted under the Act and Commission Rules. Staff notes that ILAWC cites the
Commission’s Order in Docket No. 04-0779 and Docket Nos. 12-0511/12-0512 (Cons.),
in support of its argument. However, ILAWC mischaracterizes the Commission’s prior
rulings. Staff asserts the Commission has not approved a revenue requirement based
on a future test year using a year-end rate base; further, the Company has failed to
provide any additional support, let alone the “more rigorous support” that is required by
Part 285 of the Commission’s rules for Commission approval of ILAWC’s two-step rate
increase proposal.

The Company also claims a two-step rate increase is permitted because, in the
Company’s last rate case, Docket No. 22-0210, the Commission rejected its wastewater
reallocation proposal and instead approved a rate phase-in plan to avoid rate shock. Staff
contends this claim does not aid the Company. First, this rate phase-in is entirely
irrelevant to the question the Commission must answer whether it is appropriate for
ILAWC to request a second step rate increase based on a future test year using year-end
rate base. Second, as recognized by the Commission, the wastewater reallocation
problem was entirely “a result of IAWC’s business decisions.” Docket No. 22-0210, Order
at 128. Staff states itis bold of the Company to claim that the Commission’s novel solution
to allow ILAWC to recover its revenue requirement—despite its poor business
decisions— should now serve as a justification to allow ILAWC to increase its revenue
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requirement without the appropriate Commission scrutiny. Third, the Commission’s
solution to ILAWC’s wastewater reallocation issue in Docket No. 22-0210 is easily
distinguishable from what ILAWC is requesting in this docket. The “rate phase-in” atissue
in Docket No. 22-0210 impacted the Company’s rate design, not its revenue requirement.
The explicit reason why the Commission rejected Staff’'s wastewater reallocation proposal
in Docket No. 22-0210 was that it would “result in IAWC being unable to recover its
Commission-approved revenue requirement, and thus violate the Commission’s policy of
implementing cost-based rates.” Id. The Commission’s solution aimed to “avoid[] under-
recovery by IAWC of its full revenue requirement and sunset[] the allocation of portions
of [the] Central Zone’s wastewater revenue requirement across all IAWC’s wastewater
customers within a fixed time-frame.” Id. at 129. Even if the Commission’s decision in
Docket No. 22-0210 was precedential, which Commission decisions are not, the
Commission’s decision to modify ILAWC's rate design by phasing in higher rates to avoid
rate shock is quite distinguishable from a modification of ILAWC’s revenue requirement
through a two-step rate increase in order to phase in a higher rate base. See, e.g.,
Citizens Util. Bd. v. lll. Com. Comm’n, 166 IIl. 2d 111, 125-26 (Apr. 20, 1995) citing Miss.
River Fuel Corp. v. lll. Com. Comm’n, 1 1ll. 2d 509, 513 (1953).

Staff also takes issue with ILAWC’s argument that the Company’s proposal is not
novel because “similar stepped increases have been approved in other states...” Staff
points out the Company also relies heavily on one line of dicta in a Commission order
from twenty years ago, stating that, “there is no codified requirement that an average rate
base must also be adopted [when electing a future test year].” Docket No. 04-0779, Order
at 7. Staff asserts that statutes and regulations in other states differ from those in lllinois,
and what may be permissible in some other jurisdiction has no relevance or bearing as
to what is permissible for lllinois utilities regulated under the Act.

Furthermore, the Company has failed to address the Commission practice, a
practice employed for over 30 years, of always using an average rate base with a future
test year. The Company has failed to provide record evidence to support a Commission
decision that departs from this past practice and it would be a great departure from the
Commission’s prior decisions to permit the Company to establish a revenue requirement
based on a future test year using year-end rate base. Staff notes that importantly,
Commission decisions are entitled to less deference when the Commission drastically
parts from past practice. Bus. & Prof| People for the Pub. Interest v. Ill. Com. Comm’n,
136 Il 2d 192 (1989).

The Company has also failed to provide the “more rigorous support” the
Commission stated Part 285 of the Commission’s Rules require to approve a revenue
requirement based on a future test year using year-end rate base. Docket Nos. 12-
0511/12-0512 (Cons.), Order at 38.

Finally, Staff states that ILAWC does little to address or rebut the concerns raised
in this proceeding about its proposal other than restating its proposal. The Company also
fails to acknowledge that every single party in this docket that offered an opinion about
the Company’s two-step rate increase recommends that the Commission reject it.

For all the foregoing reasons, Staff recommends the Commission reject the
Company’s two-step rate increase proposal.
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C. AG’s Position

The AG asks the Commission to adopt its position—which is also supported by
Staff, ICB, and LAC—and reject the Company’s unprecedented two-step rate increase.
AG Ex. 3.00 at 6-10; AG Ex. 4.00 at 4-10; ICB Ex. 4.0 at 2-3; Staff Ex. 10.0 at 4-8. The
proposal for a two-step rate increase that is based upon the future 2025 test year with a
year-end rate base is not provided for within the Act, the Commission’s rules for public
utilities filing for an increase in rates (Part 285), or the Commission’s test year rules (Part
287).

The AG also distinguishes this case from Docket No. 22-0210 and Docket Nos.
11-0059/11-0141/11-0142 (Cons.) which the Company argues as bases for its two-step
proposal. See Docket No. 22-0210, Order at 129 citing Great N. Util., Inc., Docket Nos.
11-0059/11-0141/11-0142 (Cons.), Order on Reh’g at 8 (May 2, 2012). The AG argues
that ILAWC is not asking for a phase-in of a single revenue requirement. Rather, it is
asking for a second rate increase that purports to use year-end rate base without
modifying related costs, which violates the test year rule. The Company must present its
rate data in accordance with a proposed one-year test rule to avoid mismatching revenue
from one year with expense from another. BPI /I, 146 Ill. 2d at 237-238. The Company’s
rates are a function of its annual revenues, but the Company is attempting to mismatch
costs. /d.

ILAWC states it uses only one test year, calendar year 2025, for both steps of the
rate increase, but acknowledges it uses an average convention for Step One and year-
end rate base for Step Two. Regarding average versus year end data, Part 285 states:

If the rate base components of a future test year are not
derived from average data for the test year or from monthly
average data . . . provide work papers supporting Schedule
B-1 that reflect the 13 month-end balances of all rate base
items commencing with the month-end balance for the month
prior to the beginning of the test year and ending with the
month-end balance for the last month of the test year.

83 lll. Adm. Code 285.2005(e).

The AG notes that the word, “if,” i