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Title 40— Protection of Environment

CHAPTER I— ENVIRONMENTAL
PROTECTION AGENCY

SUBCHAPTER B— GRANTS

PART 35— STATE AND LOCAL
ASSISTANCE
Final Construction Grant Regulations

Title II of the Federal Water Pollution
Control Act Amendments of 1972 (Pub.
L. 92-500, 33 U.S.C. 1251 et seq.) au-
thorizes the award of construction grants
for waste treatment works. The award
of these grants creates a contractual
obligation of the United States for pay-
ment of the Federal share of the con-
struction costs of such projects.

Interim regulations were published in
the Federal Register for this program
on February 28, 1973 (38 FR 5329).
Written comments received from inter-
ested parties are on file with the Envi-
ronmental Protection Agency. The
agency has carefully considered all com-
ments submitted by the public, as well
as comments made by EPA and State
Agency personnel on the basis of their
experience under the interim construc-
tion grant regulations. A number of these
comments have been 'adopted or sub-
stantially satisfied by editorial changes
in, deletions from, or' additions to this
subpart. An effort has been made to con-
form the procedures and requirements of
the new grant system to the construction
grants,program established under sec-
tion 8 of the prior Federal Water Pollu-
tion Control Act, as well as to ensure that
new statutory requirements will be met.

Major changes in this subpart are the
following:

(1) The three-step grant process has
been clarified to reflect that a basic grant
application is submitted for the initial
award of grant assistance, and that sub-
sequent related projects will be funded
through amendment of this grant. In
addition, in accordance with section 2 of
Pub. L. 93-243, enacted December 28,
1973, the requirement that a Step 3 proj-
ect had to result in an “operable” treat-
ment works has been deleted: A project
may be awarded for any “segment” of
treatment works construction as that
term is defined in new § 35.905-24, which
provides that a segment may consist of
any portion of the treatment works con-
struction associated with a discrete con-
tract or subcontract to be awarded for
Step 1, 2, or 3 project work.

(2) Section 35915 has been revised
and expanded to explain more clearly
EPA requirements under applicable stat-
utory provisions for State priority sys-
tems and the interrelationship between
this subpart and regulations which have
been issued under section 106 and 303(e)
of the Act. Each State will develop and
submit a single project priority list which
will remain in effect until a new list is
approved as a part of the annual sec-
tion 106 State program submission;
once priority has been established for a
project, the project will retain this
priority until funded, unless the State
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otherwise provides through its priority
system. Two new provisions have also
been added. Section 35.915(g) requires
that each State reserve not less than 5
percent of fiscal year 1975 and subse-
quent State allotments of contract au-
thority in order to adequately provide for
cost overruns which are being experi-
enced under the construction grant pro-
gram. Section 35.915(1) permits (but
does not require) the State to establish a
separate reserve for grant assistance for
Step 1 and Step 2 projects whose selec-
tion for funding will be determined by
the State agency subsequent to approval
of the project list, since experience has
demonstrated that States require more
flexibility than is permitted by an an-
nual priority determination.

(3) Facilities planning requirements
are set forth in new 8835.917 through
35.917-9. In order to permit a transition
into these new requirements, full com-
pliance with substatutory requirements
will not be required except with respect
to Step 1 work which-is initiated after
April 30, 1974. After October 31, 1974, a
“plan of study” must be approved prior
to the initiation of Step 1 work. These
new procedures are designed to assure
better accomplishment of the objectives
of the new Federal Water Pollution Con-
trol Act and collateral statutory re-
quirements (such as the National En-
vironmental Policy Act of 1969). These
statutory requirements must be ad-
dressed by the applicant during the
facilities planning process.

(4) New procedures have been estab-
lished in revised § 35.927-5 to assure that
the infiltration/inflow requirements de-
rived from section 201(g) (3) and (4)
of the 1972 FWPCA Amendments are
met without unnecessary documentation
and expense.

(5) New provisions in §§ 35.925-18 and
35.905-4 delineate the Agency’s position
with respect to the initiation of project
construction prior to the award of grant
assistance for Steps 1,2, or 3. Section 206
of the FWPCA Amendments of 1972
clearly precludes the type of reimburse-
ment previously authorized under section
8 of the former FWPCA with respect to
projects (as defined under the program
authorized by the prior statute) on
which construction was initiated after
June 30, 1972. Due to the institution of
the three-step grant process under the
new FWPCA, it has become necessary
to address the issue of reimbursement
with respect to “initiation of construc-
tion” (as defined in 35.9054) for Steps
1 and 2. For this reason, and to permit
better program management by EPA and
State agencies, and to permit better ac-
complishment of statutory objectives,
procedures are set forth in §35.925-18
which will phase out the possibility of a
reimbursement claim. Eligible Step 1 or
Step 2 project work initiated prior to
November 1, 1974, will be fully reim-
bursed in conjunction with the next
award of grant assistance, if reimburse-
ment is requested (see §35.945(a)).
Prior approval will be required with re-
spect to Step 1 and Step 2 work which

is initiated after October 31, 1974. Step
1 or Step 2 work initiated after June 30,
1975, must be preceded by award of
grant assistance or, in the case of Step
1 work, prior approval of a plan of study
accompanied by reservation of funds for
the grant award.

State agencies are requested to fur-
nish detailed comment through EPA
Regional Administrators with respect to
any difficulties which may be encoun-
tered in the application of §35.925-18.
This section will be revised, if necessary,
to permit an orderly transition into a
fully nonreimbursable program and at
the same time to assure that the develop-
ment of projects necessary to comply
with applicable effluent and water quality
related requirements will not be hindered.

(6) Section 35.930-6 has been added to
clarify the extent of the Federal Gov-
ernment’s obligation to pay 75 percent
of approved project costs. The Section
emphasizes the grantee’s obligation to
notify EPA and the State of unavoidable
cost overruns and to avoté the incur-
rence of costs in excess of the approved
grantvamount, which operates as a ceil-
ing upon Federal participation until and
unless revised through funding of grant
amendments from State allotments, for
project changes-for which timely notifi-
cation has been received. The statutory
provision for funding of this program
solely through a system of State-by-
State allotments operates to limit the
possibility of funding for cost overruns
incurred under these grants in a more
rigid manner than cost overrun fund-
ing under Federal contracts; cost over-
runs under these grants must be funded
from State allotments, in addition to
the funding of new projects.

(7) Section 35.908 has been restated to
encourage more explicitly the use of ad-
vanced technology and accelerated con-
struction techniques. The section now
provides that “* * * processes or methods
which have been successfully demon-
strated under less than full scale condi-
tions may be utilized in the construc-
tion of treatment works * *  Under the
interim regulations, only processes which
had been demonstrated under “compa-
rable” conditions could be used.

(8) New §35.938 codifies EPA proce-
dures pertaining to the award of con-
struction contracts by grantees during
Step 3. The basic intent of these proce-
dures is to assure free and open com-
petition among bidders and to assure
compliance with the nonrestrictive speci-
fication requirement of section 204(a)
(6) of the Act. Section 35.937 which
would address procurement by grantees
of professional and personal services, is
being separately issued as a proposed
regulation, which will not be effective
until an interim or final regulation is
adopted.

In addition, a considerable number of
technical revisions have been made
throughout the subpart. Accordingly, for
the convenience of users, the entire
subpart is being republished.

Construction grant regulations adopt-
ed under Section 8 of the former FWPCA
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(8 35.800 et seq. of this part) remain in
effect and are applicable to construe-
tion grants awarded prior to January 1,
1973, under the authority of section 8.
This Subpart E establishes policies and
procedures applicable only to construe-
tion grant awards from fiscal year 1973
and later contractual obligation author-
ity allotments under Title II of the
FWPCA Amendments of 1972. .

Regulations have been promulgated
separately as Subpart D of this part to
implement the reimbursement provisions
of section 206 of the 1972 FWPCA
Amendments.

This subpart is promulgated as a final
regulation and will replace the interim
regulations  previously promulgated.
However, because of the numerous
changes and additions which have been
made throughout this subpart, public
comment is again invited. In particular,
comment is invited upon the new provi-
sions of the following sections: 35.903,
35.908, 35.915,35.917 to 35.917-9,35.930-6,
35.938, 35.939, and 35.960. Interested
parties are encouraged to submit written
comments, views, or data concerning this
subpart to the Director, Grants Admin-
istration Division, Environmental Pro-
tection Agency, Washington, D.C. 20460.
All such submissions received on or be-
fore April 15, 1974, will be considered
with respect to the need for amendment
of this subpart.

Effective date. This subpart shall be-
come effective February 11,1974. All EPA
construction grants awarded pursuant to
sections 109(b) and 201(g)(1) shall be
subject to this subpart. It is necessary
that this subpart take effect immediately
in order to accomplish the objectives of
the Act and to assure optimum achieve-
ment of the effluent and water quality
objectives established pursuant to the

Act.

Dated: February 4, 1974.

Rxjssell E. Train,
Administrator.
Subpart E— Grants for Construction of Treatment

orks— Federal Water Pollution Control Act
Amendments of 1972
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35.903 Summary of construction grant
program.
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Treatment works segment.
Useful life.
User charge.
Advanced technology and acceler-
ated construction techniques.
Allocation of funds.
Allotment.
Reallotment.
Fiscal Years 1973 and 1974 allot-
ments.
Fiscal year 1975 allotments.
Delegation to State Agencies.
State determination of project
priority list.
Facility planning (Step 1).
Content of facilities plan.
State responsibilities.
Federal assistance.
Planning scope and detail.
Public participation.
Acceptance by implementing gov-
ernmental units.
State review and certification of
facilities plan.
Submission and approval of facil-
ities plan.
Revision or amendment of facili-
ties plan.
Grant application.
Eligibility.
Procedure.
Contents of application.
Limitations on award.
Facilities planning.
Basin plan.
Priority determination.
State allocation.
Funding and other capabilities.
Permits.
Design.
Environmental review.
Civil Rights.
Operation and maintenance pro-
gram.
User charges.
Industrial cost recovery.
Sewage collection system.
Compliance with Environmental
Laws.
Treatment of industrial wastes.
Federal activities.
Retained amounts for reconstruc-
tion and expansion.
Limitation upon project costs in-
curred prior to award.
Section 208: Agencies and plans.
Sewer system evaluation and re-
habilitation.
1Infiltration/inflow analysis.
2Sewer system evaluation survey.
Rehabilitation.
Sewer use ordinance.
Project procedures.
Industrial cost recovery.
Recovered amounts.
Retained amounts.
Award of grant assistance.
1Types of projects.
Grant amount.
Grant term.
Project scope.
Federal share.
Limitation on Federal share.
Grant conditions.
1Non-Federal construction costs.
Procurement; nonrestrictive spec-
ifications.
Bonding and insurance.

State and local laws.
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Sec.
35.935-9 Project completion.
35.935- 1@opies of contract documents.
35.935- 1Project changes.
35.935- 1®peration and maintenance.

35.935-13 User charges and industrial cost
recovery.
35.935-14 Final inspection.

35.935- 1¥tilization of small and minority
businesses.
35.935- 1®ewer use ordinance and evalu-

ation/rehabilitation program.
35.935-17 Training facility.
35.937 Contracts for personal and pro-
fessional services [Reserved].

35.938 Construction contracts of grant-
ees.

35.938- 1Applicability.

35.938-2 Performance by contract.

35.938-3 Type of contract.

35.938-4 Formal advertising.

35.938-5 Negotiation.

35.939 Compliance with procurement re-
quirements.

35.940 Determination of allowable costs.

35.940- 1Allowable project costs.

35.940-2 Unallowable costs.

35.940-3 Costs allowable, if approved.

35.940-4 Indirect costs.

35.940-5 Disputes concerning allowable
costs.

35.945 Grant payments.

35.950 Suspension or termination of
grants.

35.955 Grant amendments to increase
grant amounts.

35.960 Disputes.

Authority: Secs. 109(b), 201 through 205,
207, 210 through 212, and 501(a), 502, and
511 of Pub. L. 92-500 (86 Stat. 816; 33 UJ3.C.
1251) as amended by Pub. L. 93-243.

§ 35.900 Purpose.

This subpart supplements the EPA
general grant regulations and procedures
(Part 30 of this chapter) and establishes
policies and procedures for grants to as-
sist the construction of publicly owned
waste treatment works in compliance
With the Federal Water pollution Control
Act.

§ 35.903 Summary of construction grant
program.

(a) The construction of Federally fi-
nanced waste treatment works is gener-
ally accomplished in three steps: Step
1 facilities plans and related elements;
Step 2 preparation of construction
drawings and specifications; and Step
3 fabrication and building of a treat-
ment works. .

(b) The Regional Administrator may
award grant assistance for a Step 1, Step
2, or Step 3 project, or, under special
conditions, for a project involving a com-
bination of Steps 2 and 3. A “project”
(see § 35.905-16) may consist of an en-
tire step or any “segment” (see § 35.905-
24) of construction within a step.

(c) Grants are awarded from State al-
locations (see § 35.910) pursuant to stat-
ute. No grant assistance may be awarded
unless priority for a project has been de-
termined in accordance with an approved
State priority system pursuant to § 35.-
915. The State is responsible for deter-
mining the amount and timing of Federal
assistance to each municipality for which
treatment works funding is needed.
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(d) The scope of a project will be ini-
tially defined by a prospective applicant.
This initial project scope may be revised
by the State when priority for the project
is established. The final determination of
project scope will, be made by the Re-
gional Administrator when grant assist-
ance is awarded (see § 35.930-4).

(e) Ah application must first be sub-
mitted to the State agency for each pro-
posed grant. The basic grant application
must meet the requirements for the proj-
ect set forth in § 35.920-3. Submissions
required for grant assistance for subse-
quent related projects shall be provided
in the form of amendments to the basic
application. The State agency will for-
ward to the appropriate EPA Regional
Administrator complete project applica-
tions or amendments thereto for which
priority has been determined by the State
agency. The grant will consist of‘the
grant agreement resulting from the basic
application and grant amendments
awarded for subsequent related projects.

(f) Generally, grant assistance for
projects involving Steps 2 or 3 will not
be awarded unless the Regional Admin-
istrator first determines that the facil-
ities planning requirements of §§ 35.917
to 35.917-9 of this subpart have been met.
After October 31, 1974, written approval
of a "plan of study” (see §35.920-3(a)
(1)) must be obtained prior to initiation
of facilities planning. After June 30,1975,
facilities planning may not be initiated
prior to approval of a Step 1 grant (see
8§ 35.925-18 and 35.905-4).

(g) If initiation of Step 1, 2, or 3 con-
struction (see §35.905-4) has occurred
prior to award of grant assistance, costs
incurred prior to the approved date of
initiation of construction will not be paid
and award will not be made except
under the circumstances set forth in
§ 35.925-18.

(h) The Regional Administrator may
not award grant assistance unless the
project application requirements of § 35.-
920-3 have been met and he has made
the determinations required by § 35.925
et seq.

li) A grant or grant amendment
awarded for a project under this subpart
shall constitute a contractual obligation
of the United States to pay the Federal
share of allowable project costs up to the
amount approved in the grant agreement
(including amendments) in accordance
with §35.930-6 of this subpart, subject
to the grantee’s compliance with the con-
ditions of the grant (see § 35.935 et seq.)
and other applicable requirements of this
subpart.

1)) : _ ,
payment for incurred project costs in ac-
cordance with a negotiated payment
schedule. The initial request for payment
may cover unpaid allowable costs of work
completed prior to award except as
otherwise provided in § 35.925-18. All al-
lowable costs incurred prior to initiation
of project construction must be claimed
in the application for grant assistance
for that project prior to the award of
such assistance or no subsequent claim
for payment may be made for such costs.
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The estimated amount of any grant or
grant amendment, including any prior
costs, must be established in conjunction
with determination of priority for the
project. The Regional Administrator
must determine that the project costs
are reasonable and allowable, in accord-
ance with § 35.940.

(k) Pursuant to section 204(b) of the
Act, the grantee must comply with ap-
plicable user charge and industrial cost
recovery requirements; see 8§ 35.925-11,
35.925-12, 35.928, 35.935-13, and Ap-
pendix B of this subpart.

(I) Sewage collection systems for new
communities, new subdivisions, or newly
developed urban areas must be addressed
in the planning of such areas and should
be included as part of the development
costs of the new construction in these
areas. Such costs will not be allowed
under the construction grant program,
pursuant to section 211 of the Act; see
§ 35.925-13.

(m) The approval of a plan of study
for Step 1, a facilities plan, or award of
grant assistance for Step 1, Step 2, or
Step 3, or any segment thereof, will not
constitute a Federal commitment for ap-
proval of grant assistance for any subse-
quent project.

(n) ; _
any substatutory requirements of this
subpart may be granted pursuant to
§ 30.1001 of this chapter.

(o) It is the policy of the Environ-
mental Protection Agency to promote
adequate public participation in the con-
struction grant process. Opportunity for
public participation is required: (1) In
the development of the State water pol-
lution control strategy and State project
priority list, pursuant to §§ 35.556 and
35.915; and (2) in the development of
facilities plans, pursuant to § 35.917-5.

§ 35.905 Definitions.

As used in this subpart, the following
words and terms shall have the meaning
set forth below:

§ 35.905-1 The Act.

The Federal Water Pollution Control
Act (33 U.S.C. 1251 et seq.), as amended
by the Federal Water Pollution Control
Act Amendments of 1972 (Pub. L. 92-
500) and PUb. L. 93-243.

§ 35.905—2 Combined sewer.

A sewer intended to serve as a sanitary
sewer and a storm sewer, or as an in-
dustrial sewer and a storm sewer.

§ 35.905—3 Complete waste treatment
system.

Section 35.945 authorizes prompt A complete waste treatment system

consists of all the connected treatment
works necessary to meet the require-
ments of Title III of the Act and involved
in: (a) The transport of wastewaters
from individual homes or buildings to a
plant or facility wherein treatment of
the wastewater is accomplished; (b) the
treatment of the wastewaters to remove
pollutants; and (c) the ultimate disposal,
including recycling or reuse, of the
treated wastewaters and residues result-
ing from the treatment process. One
complete waste treatment system would,

normally, include one treatment plant or
facility, but in instances where two or
more treatment plants are intercon-
nected, all of the interconnected treat-
ment works will be considered as one
waste treatment system.

§ 35.905—1

Any one or more of the following:
Preliminary planning to determine the
feasibility of treatment works, engineer-
ing, architectural, legal, fiscal, or eco-
nomic investigations or studies, surveys,
designs, plans, working drawings, specifi-
cations, procedures or other necessary
actions, erection, building, acquisition,
alteration, remodeling, improvement, or
extension of treatment works, or the in-
spection or supervision of any of the
foregoing items. The phrase "initiation
of construction,” as used in this subpart
means with reference to a project for:

(a) The preparation of a facilities
plan or completion of other Step 1 ele-
ments:

(1) Prior to November 1, 1974, the ex-
ecution of an agreement for any element
of Step 1 project work (including facili-
ties planning); or, if an agreement
covering Step 1work has previously been
entered into, the issuance of a notice to

Construction.

' Where justified, a deviation froproceed with the Step 1 work; or a work

order for the execution of any element of
Step 1work;

(2) After October 31, 1974, the date
of approval of a plan of study (see
§35.92518(a) (1) ) ;

(b) the preparation of construction
drawings and specifications (Step 2):

(1) Prior to November 1, 1974, the ex-
ecution of an agreement for the prepara-
tion of construction drawings and spec-
ifications; or, if an agreement covering
both Step 1and Step 2 elements has been
previously entered into, the issuance of
a notice to proceed; or a work order for
the preparation of construction draw-
ings and specifications;

(2) After October 31, 1974, the date
of approval of a facilities plan (see
§35.925-18(a) (2));

(c) the building and erection of a
treatment works segment (Step 3): the
issuance of a notice to proceed under a
construction «contract for any segment
of Step 3 project work, or, if notice to
proceed is not required, execution of the
construction contract.

§ 35.905—6 Excessive infiltration/inflow.

The quantities of infiltration/inflow
which can be economically eliminated
from a sewer system by rehabilitation, as
determined by a cost-effectiveness anal-
ysis that compares the costs for correct-
ing the infiltration/inflow conditions
with the total costs for transportation
and treatment of the infiltration/inflow,
subject to the provisions in § 35.927.

§ 35.905—6

Recovery by the grantee from the in-
dustrial users of a treatment works of
the grant amount allocable to the treat-
ment of wastes from such users pursuant
to section 204(b) of the Act and this
subpart.

Industrial cost recovery.
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§35.905-7
Period.

That period during which the grant
amount allocable to the treatment of
wastes from industrial users is recovered
from the industrial users of such works.

§ 35.905—8

Any nongovernmental user of publicly
owned treatment works identified in the
Standard Industrial Classification Man-
ual, 1972, Office of Management and
Budget, as amended and supplemented,
under the following divisions:

(a) Division A. Agriculture, Forestry,
and Fishing.

(b) Division B. Mining.

(c) Division D. Manufacturing.

(d) Division E. Transportation, Com-
munications, Electric, Gas, and Sanitary
Services.

(e) Division /. Services. A user in the
Divisions listed may be excluded if it is
determined that it will introduce pri-
marily segregated domestic wastes or
wastes from sanitary conveniences.

§ 35.905—9

The water entering a sewer system,
including sewer service connections,
from the ground, through such means as,
but not limited to, defective pipes, pipe
joints, connections, or manhole walls. In-
filtration does not include, and is dis-
tinguished from, inflow.

§ 35.905—10

The total quantity of water from both
infiltration and inflow without distin-
guishing the source.

§35.905-11

The water discharged into a sewer
system, including service connections
from such sources as, but not limited to,
roof leaders, cellar, yard, and area
drains, foundation drains, cooling water
discharges, drains from springs and
swampy areas, manhole covers, cross
connections from storm sewers and com-
bined sewers, catch basins, storm waters,
surface run-off, street wash waters, or
drainage. Inflow does not include, and
is distinguished from, infiltration.

§ 35.905—12

A sewer whose primary purpose is to
transport wastewaters from collector
sewers to a treatment facility.

§ 35.905—13

An agency of two or more States es-
tablished by or pursuant to an agreement
or compact approved by the Congress, or
any other agency of two or more States,
having substantial powers or duties per-
taining to the control of water pollution.

§ 35.905—14 Municipality.

A city, town, borough, county, parish,
district, association, or other public body
(including an intermunicipal agency of
two or more of the foregoing entities)

Industrial Cost Recovery

Industrial user.

Infiltration.

Infiltration/inflow.

Inflow.

Interceptor sewer.

Interstate agency.
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created by or pursuant to State law, or
an Tndian tribe or an authorized Indian
tribal organization, having jurisdiction
over disposal of sewage, industrial wastes,
or other wastes, or a designated and ap-
proved management agency under sec-
tion 208 of the Act. This definition ex-
cludes a special district, such as a school
district, which does not have as one of
its principal responsibilities the treat-
ment, transport, or disposal of liquid
wastes.

§ 35.905-15 Operable treatment works.

An operable treatment works is a treat-
ment works that:

(a) Upon completion of construction
will treat wastewater, transport waste-
water to or from treatment, or transport
and dispose of wastewater in a manner
which will significantly improve an ob-
jectionable water quality related situa-
tion or health hazard in existence prior
to construction of the treatment works,
and

(b) Is a component part of a com-
plete waste treatment system which,
upon completion of construction for the
complete waste treatment system (or
completion of construction of other
treatment works in the system in ac-
cordance with a schedule approved by
the Regional Administrator) will com-
ply with all applicable statutory and
regulatory requirements.

§ 35.905—16 Project.

The scope of work for which Federal
assistance is awarded by a grant or
grant amendment pursuant to this sub-
part. For the purposes of this subpart,
the scope of work is defined as Step 1,
Step 2, or Step 3 of treatment works
construction or segments thereof (see
§ 35.905-24 and § 35.930-4).

§ 35.905—17 Replacement.

Expenditures for obtaining and in-
stalling equipment, accessories, or ap-
purtenances which are necessary during
the service life of the treatment works
to maintain the capacity and perform-
ance for which such works were designed
and constructed. The term “operation
and maintenance” includes replacement.

§ 35.905—18 Sanitary sewer.

A sewer intended to carry only sani-
tary or sanitary and industrial waste
waters from residences, commercial
buildings, industrial plants, and institu-
tions.

§ 35.905—19 Sewage collection system.

For the purpose of § 35.925-13 of this
subpart, each, and all, of the common
lateral sewers, within a publicly-owned
treatment system, which are primarily
installed to receive wastewaters directly
from facilities which convey wastewater
from individual structures or from priv-
ate property, and which include service
connection “Y ” fittings designed for con-
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nection with those facilities. The facilities
which convey wastewater from individual
structures or from private property to
the public lateral sewer, or its equivalent,
are specifically excluded from the defini-
tion, with the exception of pumping units,
and pressurized lines, for individual
structures or groups of structures when
such units are cost effective and are
owned and maintained by the grantee.

§35.905-20 State.

A State, the District of Columbia, the
Commonwealth of Puerto Rico, the Vir-
gin Islands, Guam, American Samoa, and
the Trust Territory of the Pacific Islands.

§35.905—21 State agency.

The State water pollution control
agency designated by the Governor hav-
ing responsibility for enforcing State
laws relating to the abatement of pollu-
tion.

§ 35.905—22 Storm sewer.
A sewer intended to carry only storm

waters, surface run-off, street wash
waters, and drainage.
§ 35.905—23 Treatment works.

Any devices and systems used in the
storage, treatment, recycling, and recla-
mation of municipal sewage or industrial
wastes of a liquid nature to implement
section 201 of the act, or necessary to re-
cycle or reuse water at the most eco-
nomical cost over the useful life of the
works, including intercepting sewers, out-
fall sewers, sewage collection systems,
pumping, power, and other equipment
and their appurtenances; extensions, im-
provement, remodeling, additions, and
alterations thereof; elements essential to
provide a reliable recycled supply such as
standby treatment units and clear well
facilities; and any works, including site
acquisition of the land that will be an
integral part of the treatment process or
is used for ultimate disposal or residues
resulting from such treatment; or any
other method or system for preventing,
abating, reducing, storing, treating, sepa-
rating, or disposing of municipal waste,
including storm water run-off, or indus-
trial waste, including waste in combined
storm water and sanitary sewer systems.

§ 35.905-24 Treatment Works Segment.

A treatment works Segment may be
any portion of an operable treatment
works described in an approved facilities
plan, pursuant to § 35.917, and which can
be identified as a discrete contract or
subcontract for Step 1, 2, or 3work. Com-
pletion of construction of a treatment
works segment may, but need not, result
in an operable treatment works.

§ 35.905-25 Useful fife.

Estimated period during which a treat-
ment works will be operated.
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§ 35.905—26 User charge.

A charge levied on users of a treatment
works for the cost of operation and main-
tenance of such works, pursuant to Sec-
tion 204(b) of the Act and this subpart.

§ 35.908 Advanced technology and ac-
celerated construction techniques.

It is the policy of the Environmental
Protection Agency to encourage and,
where possible, to assist in the develop-
ment of accelerated construction tech-
niques and new or advanced processes,
methods, and technology for the con-
struction of waste treatment works. New
or advanced processes or methods may be
utilized in the construction of treatment
works under this subpart. New tech-
nology or processes may be developed or
demonstrated with the assistance of EPA
research or demonstration grants
awarded under Title I of the Act. New
processes or methods which have been
successfully demonstrated under Iless
than full scale conditions may be utilized
in the construction of treatment works
under this subpart.

§ 35.910 Allocation of funds.
§ 35.910—1 Allotment.

Allotments shall be made among the
States from funds authorized to be ap-
propriated pursuant to section 207 in the
ratio that the most recent congres-
sionally approved estimate of the cost of
constructing all needed publicly owned
treatment works in each State bears to
the most recent congressionally approved
estimate of the cost of construction of
all needed publicly owned treatment
works in all of the States. Computation
of a State’s ratio shall be carried out to
the nearest ten thousandth percent
(0.0001 percent) and allotted amounts
will be rounded to the nearest thousand
dollars except for Fiscal Year 1975 which
fvill be rounded to the nearest fifty dol-
ars.

§ 35.9102 Reallotment.

(a) Sums allotted to a State under
§ 35.910-1 shall be available for obliga-
tion on and after the date of such allot-
ment and shall continue to be available
to such State for a period of one year
after the close of the fiscal year for which
such sums are authorized. Funds remain-
ing unobligated at the end of the allot-
ment period will be immediately reallot-
ted by the Administrator, on the basis
of the most recent allotment ratio to
those States which have used their full
allotment.

(b) Reallotted sums shall be added to
the last allotments made to the States
and shall be in addition to any other
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funds otherwise allotted, and be avail-
able for obligation in the same manner
and to the same extent as such last
allotment.

(<) : : :
gated under this subpart which remain
after final payment, or after termina-
tion of a project, shall be credited to the
State to which such sums were last al-
lotted. Such released sums shall be added
to the amounts last allotted to such State
and shall be available for obligation in
the same manner and to the same extent
as such last allotment.

§ 35.910-3 Fiscal Years 1973 and 1974
Allotments.

(a) For Fiscal Years ending June 30,
1973 and June 30, 1974, sums of $2 bil-
lion and $3 billion, respectively, have
been allotted on the basis of Table TH
of House Public Works Committee Print
No. 92-50.

(b) The percentages used in comput-
ing the State allotments set forth in
paragraph (c) of this section for Fiscal
Years 1973 and 1974 are as follows:

Any sums which have been obli—ﬁlaska-

State

Fiscal year Fiscal year
1974

labama. $7,224,000 $10,836,000
4,504,000 7564
Arieona... 2,692,000 ?}gggggg
Arkansas. H 7,072,000 10‘608‘000
California 106,352,000 294,528,000
Colorado..... . 6,332,000 9.498.000
Connecticut_____ 3 ; 33,620,000 50.430.000
Delaware.. 13,130,000
District of Columbia 14,228,000 21?223888
i 72,528,000 108792 000
19,460,000 29190.000
6,606,000 9.909.000
4,354,000 6.531.000
124,978,000
67,324/000 10055000
23,114,008, 671.000
7,484,000 11.226.000
13,198,000 19.797.000
18,856,000 28.284.000

Maryland____
Massachusetts
Michigan—
Minnesota...
Mississipp
Missouri...
Montana
Nebraska

New Hampshire_ ...... a
New Jersey____

New Mexico-sa---___.
New York.........:
North Carolina____

North Dakota »

Ohio......
Oklahoma

Pennsylva »
Rhode Island

South Carolina.....—
South Dakota .
Tennessee

Texas...
Utah....
Vermont.
Virginia
Washington.
West Virginia..
Wisconsin —
Wyominge...ooooos oeees ciiiiinns
Guam.

Puerto Rico

Virgin Islands..

American Samoa

19,350,000x9,025.000

85,164,000 127.746.000
75,152,000 112.728.000
159,628,000 939.442.000
40,638,000 60.957.000
7,570,000 11.905.000
33,112,000 49.668.000
3,324,000 4.986.000
7,416,000 11.124.000
5,754,000 8.631.000
16,618,000 24.927.000
154,080,000 731,120.000
4,216,000 6.324.000
221,156,000  331.734.000
18,458,000 27.657.000
934,000 1.401.000
115,471,000  173.211.000
9,216,000 13.824.000
16,988,000 25.432.000
108,428,000 162.642.000
9,775,000 14.667.000
12,910,000 19.365.000
1, 826,000 2.844.000
23,210,000 34.815.000
55,388,000 83.082.000
2,816,000 4.224.000
4,436,000 6.654.000
58,286,000 87.429.000
17,812,000 26.718.000
9,998,000 14.997.000
31,830,000 52.245.000
536,000 804.000
1,744,000 2.616.000
17,680,000 26.535.000
1,786,000 2.679.000
99,000 144.000

756,000 1.134.000

Trust Territory of Pacific -

Islands.......

Total.....

. 2,000,000,000 3,000,000,000

Per- Per-
State centage State centage
Alabama___  0.3612 North Car-
Alaska ___ .2232 ollna____ .9229
Arizona__ 1346 North Da-
Arkansas __ .3536 kota_:  .0467
California _ 9.8176 Ohio 6. 7737
Colorado__ .3166 Oklahoma _ .4608
Connecti- Oregon .8494
cut 1.6810 Pennsyl-
District of vania __  5.4214
Columbia .7114  Rhode
Delaware__  .6565 Island___ .4889
Florida 3.6264  South Car-
Georgia__ .9730 olina___  .6455
Hawaii_____ .3303 South Da-
Idaho 2177 kota .0048
Illinois__  6.2480 Tennessee _ 1.1605
Indiana___ 3.3662 Texas 2.7694
Iowa 1.1557 Utah _ .1403
Kansas__ 3742  Vermont___ 2218
Kentucky _ 6599 Virginia__ 29143
Louisiana _ 9428 Washing-
Maine 0.9675 ton .8906
Maryland__ 4.2582 WestVir-
Massachu- ginla___ .4999
setts ____ 3.7576 Wisconsin _ 1.7415
Michigan__ 7.9814 Wyoming__  .0263
Minnesota _ 2. 0310 Guam .0872
Mississippi _  .3935 Puerto
Missouri___  1.6556 Rico____ .8845
Montana__ .1662  Virgin
Nebraska__  .3708 Islands__ .0893
Nevada_ _  .2877 American
New Hamp- Samoa___ .0048
shire .8309 Trust Ter-
New Jersey. 7.7040 ritory of
New Mex- Pacific
ico .2108 Islands__  .0378
New York__ 11.0578
100.0000

(c)

Based upon the percentages, th

stuns allotted to the States as of July 1,
1973, for Fiscal Years 1973 and 1974 are

as follows:

€

§ 35.910-4 Fiscal Year 1975 Allotments.

(a) For the Fiscal Year ending
June 30, 1975, a sum of $4 billion has
been allotted based 50 percent on the
ratios of Table I and 50 percent of Table
n of House Public Works Committee
Print No. 93-28, pursuant to Pub. L.
93-243.

(b) The percentages used in comput-
ing the State allotments set forth in par-

agraph (c) of this section, for Fiscal
Year 1975 are as follows:
Per- Per-
State centage State centage
Alabama___ 0.8016 Delaware__ 0.5548
Alaska 0.3830 District of
Arizona 0.4066 Colum-
Arkansas __  0.6069 bia 0.9724
California _ 11.6340 Florida 4.1638
Colorado __ 0.7867 Georgia___ 1.9369
Connect- Hawaii_  1.0463
icut 1.7687 Idaho____ 0.2009

1974



Per- Per-
State  centage State centage
Illinois----- 6.4173  Pennsyl-
Indiana — 1.6196 vani«,____5.6652
Iowa---—--—-- 1.0012 Rhode
Kansas----- 1.0322 Island__ 0. 5306
Kentucky _ 1.6579 South
Louisiana __ 0. 7245 Carolina _ 1.4223
Maine__ _ 0. 6870 South
Maryland — 1.3767 Dakota__ 0.0907
Massachu- Tennessee _ 1.2303
setts____ 2.2945 Texas 1. 6534
Michigan — 4.7978 Utah  ---—-- 0.4217
Minnesota _ 1.6341 Vermont__ 0.3001
Mississippi _ 0,5355 Virginia__ 2. 5096
Missouri___ 1.8960 Washing-
Montana — 0.1421 ton 1. 6463
Nebraska _  0.5314 West
Nevada----- 0. 4755 Virginia _ 0.9598
New Hamp- Wisconsin _ 1.3317
shire _~  0.8920 Wyoming__ 0.0768
NewJersey I 6.4789 Guam 0. 0478
New Puerto
Mexico__0.1869 Rico___ 1.0385
New York __ 12.4793  Virgin
North Caro- Islands__ 0.0796
lina 1.7029  American
North Samoa__ 0.0147
Dakota — 0.0818 Trust Terri-
Ohio 4.9184 tory of the
Oklahoma _ 1.1953 Pacific
Oregon___  0.8682 Islands__ 0.0133

()
forth in paragraph/ (b) of this section
and allotment adjustments the sums
allotted to the States as of January 1,
1974, are as follows:

Alabama_ $33, 785,150
Alaska —_ ——— 15, 059,100
Arizona — - 17, 695, 750
Arkanas __ 23,860, 100
California _ 457.420.100
Colorado______ 30, 930, 900
Connecticut [ 69, 542, 900
Delaware 21, 815, 300
District of Columbia. 38, 233, 800
Florida 164, 496, 400
Georgia [ 76, 153, 000
Hawaii___ . 41,140, 000
Idaho 7,898, 400
Ilinois 252, 311, 700
Indiana 63, 678, 100
Iowa . N39,364, 800
Kansas 40, 192, 500
Kentucky - 65,183, 600
Louisiana 35, 551, 850
Maine i 26, 227, 000
Maryland 54,128, 100
Massachusetts 90,215, 900
Michigan 188, 637, 400
Minnesota__, 64, 247, 300
Mississippi 22, 346, 700
Missouri 74,546, 400
Montana 7, 534, 600
Nebraska 20, 894, 000
Nevada 18, 693, 600
New Hampshire 35,072, 950
New Jersey. 234,656, 200
New Mexico- _ 10, 670, 500
New York 490, 654, 200
North Carolina - 70, 494, 200
North Dakota 6, 876, 100
Ohio : 193, 378, 700
Oklahoma 48,997, 400
Oregon 34,136, 700
Pennsylvania 222.744.100
Rhode Island ,_ 20,864, 000
South Carolina..____ 55, 932, 000
South Dakota._ 7, 308, 800
Tennessee 48,371,800
Texas o 106,900, 250
Utah _ 16, 579, 600
Vermont 11,800, 800
Virginia 98, 673, 400
Washington 64, 730, 500
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West Virginia----------------memnm- $37,735,700
Wisconsin 52,360,400
Wyoming — 4, 049, 450
Guam 2,172,000
Puerto RicO--———- ——cemm ceeeeee — 40, 892,900
Virgin Islands-----—- ... 3,130,900
American Samoa— ----———-———- _ 576,700
Trust Territory of Pacific

Islands ----——-m-mmmmmmmee — _ 524,300

Allotment adjustment has been made
for those States that would receive an al-
lotment that would be less than their
Fiscal Year 1972 allotment. The allot-
ment of those States which fall below
their Fiscal Year 1972 allotment will be
restored to their Fiscal Year 1972 allot-
ment using funds from the total allot-
ment. Remaining funds will be allocated
to States (excluding the States with
allotment adjustment) based on ad-
justed percentages. Minimum allotment
amounts are determined on the basis of
Table in of House Public Works Com-
mittee Print 93-28.

§ 35.912

It is the policy of the Environmental
Protection Agency to utilize staff capa-
bilities of State agencies to the maxi-
um extent practicable through opti-
um utilization of available State and
Federal resources and to eliminate un-
necessary duplicative reviews of docu-
ments that are required as a part of the
construction grant process. Accordingly,
the Regional Administrator may enter
into a written agreement, where appro-
priate, with a State agency within his
Region for -certification by the State
agency of the technical and/or admin-
istrative adequacy of specified docu-
ments* Provided, That an applicant or
grantee may request review by the Re-
gional Administrator of an adverse rec-
ommendation by a State agency.

Delegation to State agencies.

§ 35.915 State determination of project
priority list.

Construction grants will be awarded
from allotments available pursuant to
§ 35.910 in accordance with the approved
State project priority list which is de-
rived from the approved State priority
system. L .

(a) State priority system. The State
priority system must be designed to
achieve optimum water quality improve-
ment consistent with the goals and re-
quirements of the Act. It shall be sub-
mitted and revised in accordance with
Subpart B of this part.

(bI)) State municipal discharge inven-
tory. Pursuant to § 130.43 of this Chapter,
the State agency shall prepare a munici-
pal discharge inventory which sets forth
for the entire State a ranking of all sig-
nificant municipal discharges (including,
for example, eligible municipal septic
systems). Such list must be submitted as
part of the annual State program for the
approval of the Regional Administrator
under § 35.557. This State municipal dis-
charge inventory shall be updated an-
nually and submitted /vith the State pro-
gram pursuant to § 35.555 of this part.

(c) Project priority list. The State
agency shall prepare a listing of the proj-
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ects for which Federal assistance may be
requested. This listing should include a
sufficient number of projects to permit
funding to proceed in an orderly fashion
through the period between the next al-
lotment of construction grant funds to
the next approval of a revised project
priority list. The Regional Administrator
shall consider for approval that portion
of the project priority list from which
grant awards may be made from cur-
rently available allotments, pursuant to
the approval procedures of § 35.555.

(1) In determining which projects to
fund the State shall consider the severity
of pollution problems, the population af-
fected, the need for preservation of high
quality waters, and national priorities as
well as total funds available, project and
treatment works sequence and additional
factors identified by the State in its pri-
ority system. The list of projects to be
funded should be developed in conjunc-
tion with the municipal discharge inven-
tory. It should be consistent with the
municipal discharge inventory but need
not rigidly follow the ranking of dis-
charges in the inventory. The net result
should be a concentration of projects to
be funded in high priority areas. The
Regional Administrator may require the
State agency to explain the basis for pri-
ority determination for specific projects
located in low priority areas (e.g., court
orders, critical dischargers on lower pri-
ority segments, etc.).

(2) The project priority list shall set
forth, as a minimum, the following in-
formation for each project:

(i) Name of municipality;

(ii) State assigned EPA project num-
ber;

(iii) Brief description of type of proj-
ect and anticipated scope of project
(Step 1, 2, or 3 or combination thereof);

(iv) Estimated total project cost; and

(v) Estimated Federal assistance.

(3) A project which is included within
the approved portion of the list shall re-
tain its priority until a grant is awarded,
unless the State otherwise provides
through its priority system. Accordingly,
in developing a revised list,, the State
must generally include thereon all proj-
ects from the approved portion of the
prior list or amendments thereto for
which grant assistance has not been
awarded at the time the,revision is pre-
pared. The priority for all other projects
will be determined in accordance with
the approved State priority system.

(4) A project will be removed from
the project priority list if (i) the project
has been fully funded, (ii) a final and
conclusive determination of project in-
eligibility has been made by the Regional
Administrator, or (iii) the project has
been removed by the State through
amendment or revision of the list.

(5) In order to provide a list of proj-
ects which can be funded from available
allotments in the period after January 1,
1974, until the approval of the next list,
a State may add projects to the approved
fiscal year 1974 list. Projects for which
fiscal year 1975 contract authority will
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be utilized must be identified since proj-
ects initially funded with fiscal year 1975
funds will be subject to best practicable
waste treatment technology require-
ments (see § 35.930-4).

(d) Submission, amendment and ap-
proval of project priority list. The proj-
ect list shall be submitted and approved
annually as part of the State Program
and may be amended pursuant to § 35.555
and § 35.557.

(e) Application of additional funds. 1f
the State has submitted a project prior-
ity list containing more projects than
could be funded under the original allot-
ment, upon allocation of additional
funds, the Regional Administrator’s ap-
proval of the project priority list will be
extended to the required number of proj-
ects. If there is an insufficient number of
projects on the list, projects may be
added to the list, pursuant to §§ 35.555
and 35557 to account for additional
funds which are available.

(f) Public participation. The Regional
Administrator may not approve a proj-
ect priority list or any significant amend-
ment thereto unless he determines that
a public hearing pursuant to §35.556 of
this Part has been held on such list prior
to approval. This public hearing may be
conducted in conjunction with a regular
public meeting of the State agency, pro-
vided that adequate and timely State-
wide notice of the meeting, including
publication of the proposed project
priority list is given, and attendees at
the meeting are afforded adequate op-
portunity to express their views concern-
ing the list. A public hearing is not re-
quired with respect to any amendment
of the list (including deletion of a proj-
ect) which the State agency and the
Regional Administrator agree is not
significant.

(g) Reserve for grant increases. In
developing the project priority list the
State must make provision for grant in-
creases for projects awarded grant as-
sistance under this subpart. A reason-
able portion, not less than five percent,
of each allotment for fiscal year 1975 and
later years made pursuant to §35.910
shall be reserved for grant amendments
to increase grant amounts pursuant to
8§ 35.935-11 and 35.955. A statement
specifying the amount to be reserved for
grant amendments shall be submitted by
the State with the project priority list.
The reserve period must be for not more
than eighteen months after the date
of such allotment. If any of the reserved
amount remains, this amount may be
utilize® for the funding of additional
projects, in accordance with the pro-
cedures set forth in paragraph (e) of
this section.

(h) Grant increases. The Regional
Administrator may approve a grant in-
crease, upon application by the grantee,
and upon written confirmation by the
State for each application, that the grant
increase is justified. The grant increases
will be made from the amount reserved,
by the State, for that purpose, from cur-
rently available allotments pursuant to
paragraph (g) of this section.
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(i) Reserve for Step 1 and Step
Projects. In developing the project pri-
ority list, the State may (but need not)
make provision for an additional reserve
for grant assistance for Step 1and Step 2
projects whose selection for funding will
be determined by the State agency sub-
sequent to approval of the project list. A
reasonable portion, but not more than
ten percent, of each allotment for fiscal
year 1975 and later years made pursuant
to §35.910 may be reserved for this
purpose. A statement specifying the
amount to be reserved for such grant
assistance shall be submitted by the State
with the project priority list. The reserve
period may be for not more than eighteen
months after the date of such allotment.
If any of the reserved amount remains,
this amount may be utilized for the
funding of additional projects, in ac-
cordance with the procedures set forth
in paragraph (e) of this section. The
funding of Step 1 and Step 2 projects
from this reserve should be consistent
with the approved State strategy and
should be developed in conjunction with,
but need not rigidly follow, the rank-
ing in the municipal discharge inven-
tory.

§ 35.917 Facilities Planning (Step 1).

(a) These regulations set forth the fa-
cilities planning required as an element
of the construction of publicly owned
wastewater treatment works and supple-
ment other provisions of this subpart.

(b) Facilities planning consists of
those necessary plans and studies which
are directly related to the construction
of treatment works, in compliance with
section 301 and 302 of the Act. Facilities
planning will demonstrate the need for
the proposed facilities and, by a syste-
matic evaluation of feasible alternatives,
will also demonstrate that the proposed
measures represent the most cost-effec-
tive means of meeting established effluent
and water quality goals, recognizing en-
vironmental and social considerations.

(c) Facilities planning, determined by
the Regional Administrator to have been
initiated prior to May 1, 1974, must be
in accordance with applicable statutory
requirements (see §§ 35.925-7 and 35.-
925-8), and such other requirements of
this subpart as may be determined to be
appropriate by the Regional Adminis-
trator.

(d) Full compliance with the facilities
planning provisions of this subpart will
be required prior to award of grant as-
sistance for Step 2 or Step 3 where the
Regional Administrator determines such
planning was initiated (as determined
pursuant to 8§ 35.905-4 and 35.925-18)
after April 30,1974.

Grant assistance for Step 2 or 3 may be
awarded prior to approval of a facilities
plan for the entire geographic area to be
served by the complete waste treatment
system of which the proposed treatment
works will be an integral part if the
Regional Administrator determines that

applicable statutory requirements have
been met (see §35.925-7 and 35.925-8) ;
that the facilities planning relevant to

2he proposed Step 2 or 3 project has been
substantially completed; and that the
Step 2 or 3 project for which grant as-
sistance is made will not be significantly
affected by the completion of the facil-
ities plan and will be a component part
of the complete system: Provided, That
the applicant agrees to complete the
facilities plan on a schedule the State
accepts (subject to approval by the
Regional Administrator), which sched-
ule shall be inserted as a special condi-
tion in the grant agreement.

(e) After October 31, 1974, written ap-
proval of a plan of study (see § 35.920-3
(a) (1) must be obtained prior to initia-
tion of facilities planning. After June 30,
1975, facilities planning may not be
initiated prior to approval of a Step 1
grant or approval of a plan of study ac-
companied by reservation of funds for a
Step 1 grant (see §§ 35.925-18 and
35.905-4).

(f) Facilities planning guidelines pub-
lished by the Administrator are for ad-
visory information only.

(2) If the information required to
furnished as part of a facilities plan has
been developed separately, It should be
furnished and incorporated by reference
in the facilities plan. Planning previously |
or collaterally accomplished under local,
State or Federal programs will be utilized
(not duplicated).

§ 35.917—1

Facilities planning which is Initiated
after April 30, 1974, must encompass the
following to the extent deemed appro-
priate by the Regional Administrator:

(a) A description of the treatment
works for which construction drawings
and specifications are to be prepared.
This description shall include prelimi-
nary engineering data, cost estimates for
design and construction of the treatment
works, and a schedule for completion of
design and construction. The preliminary
engineering data may include, to the
extent appropriate, such information as
a schematic flow diagram, unit processes,
design data regarding detention times,
flow rates, sizing of units, etc.

(b) A description of the selected com-
plete waste treatment system(s) of which
the proposed treatment works is a part.
The description shall cover all elements
of the system, from the service area and
collection sewers, through treatment, to
the ultimate discharge of treated waste-
waters and disposal of sludge.

(cO Infiltration/inflow documentation
in accordance with § 35.927.

(d) A cost-effectiveness analysis
alternatives for the treatment works and
for the waste treatment system(s) of
which the treatment works is a part.
The selection of the system(s) and the
choice of the treatment works on which
construction drawings and specifications
are to be based shall reflect the cost-
effectiveness analysis. This analysis shall
include:

(1) Th<rrelationship of the size and
capacity of alternative works to the needs
to be served, including reserve capacity;

(2) An evaluation of alternative flow
and waste reduction measures;

Content of Facilities Plan,
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(3) An evaluation of improved effluent
quality attainable by upgrading the op-
eration and maintenance and efficiency
of existing facilities as an alternative or
supplement to construction of new
facilities;

(4) An evaluation of the capability of
each alternative to meet applicable ef-
fluent limitations. The treatment works
design must be based upon not less than
secondary treatment as defined by the
Administrator pursuant to sections 301
(a) (1) (B) and 304(d) (1) of the Act;

(5) An identification of, and provision
for, applying the best practicable waste
treatment technology (BPWTT) as de-
fined by the Administrator, based upon
an evaluation of technologies included
under each of the following waste treat-
ment management techniques :

(i) Biological or physical-chemical
treatment and discharge to receiving
waters;,

(ii) Treatment and reuse; and

(iii) Land application techniques.

All Step 2, Step 3 or combination Step
2-3 projects for publicly-owned treat-
ment works construction from funds au-
thorized for any fiscal year beginning
after June 30, 1974, shall be based upon
application of BWPTT, as a minimum.
Where application of BPWTT would not
meet water quality standards, the facil-
ities plan shall provide for attaining such
standards. Such provision shall consider
the alternative of treating combined
sewer overflows.

(6) An evaluation of the alternative
means by which ultimate disposal can be
effected for treated wastewater and
for sludge materials resulting from the
treatment process,, and a determination
of the means chosen.

(7) An adequate assessment of the ex-
pected environmental impact of alter-
natives including sites pursuant to Part
6 of this Chapter. This assessment shall
be revised as necessary to include infor-
mation developed during subsequent
project steps.

(e) An identification of effluent dis-
charge limitations, or where a permit
has been issued, a copy of the permit for
the proposed treatment works as required
by the National Pollution Discharge
Elimination System.

(f) Required comments or approvals
of relevant State, interstate, regional,
and local agencies.

(g) A brief summary of any publié
meeting or hearing held during the plan-
ning process including a summary of the
views expressed.

(h) A brief statement demonstrating
that the authorities which will be imple-
menting the plan have the necessary le-
gal, financial, institutional, and man-
agerial resources available to insure the
construction, operation, and mainte-
nance of the proposed treatment works.

(i) A statement specifying that the
requirements of Title VI of the Civil
Rights Act of 1964 and of Part 7 of this
chapter have been satisfied.
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§35.917-2

(a) Facilities planning areas. Facili-
ties planning should focus upon the geo-
graphic area to be served by the waste
treatment system(s) of which the pro-
posed treatment works will be an integral
part. The facilities plan should include
that area deemed necessary to prepare
an environmental assessment and to as-
sure that the most cost-effective means
of achieving the established water quality
goals can be planned for and imple-
mented. To assure that facilities plan-
ning initiated after April 30, 1974, sub-
sequent to award of a Step 1 grant there-
for, and all facilities planning initiated
after October 31, 1974, will include the
appropriate geographic areas, the State
shall:

(1) Delineate, as a preliminary basis
for planning, the boundaries of the plan-
ning areas. In the determination of each
area, appropriate attention should be
given to including the entire area where
cost savings, other management advan-
tages, or environmental gains may result
from interconnection of individual waste
treatment systems or collective manage-
ment of such systems.

(2) Include maps, which shall be up-
dated annually, showing the identified
areas and boundary determinations as
part of the State submission under sec-
tion 106 of the Act.

(3) Consult with local officials in mak-
ing the area and boundary determina-
tions.

(b) Facilities planning priorities. The
State shall establish funding priorities
for facilities planning in accordance
witft §§ 35.915 and 35.554-3(a) (1).

§ 35.917—3 Federal assistance.

(a) General. Facilities planning ini-
tiated after April 30, 1974, subsequent
to award of a Step 1 grant therefor, and
all facilities planning initiated after
October 31, 1974, must be developed
pursuant to a plan of study (see §35.-
920-3(a)(1) approved in accordance
with the requirements of this subpart
prior to initiation of the facilities plan-
ning. A preapplication conference may
be held in accordance with § 35.920-2.

(1) An applicant may apply for a
grant for a Step 1 project for the prepa-
ration of a facilities plan, or any com-
ponent part, and for other Step 1 ele-
ments required to submit a complete
application for a Step 2 project (see
§ 35.920-3(b)). Alternatively, to the ex-
tent permitted by § 35.925-18, a grantee
may be reimbursed for facilities plan-
ning costs and other Step 1elements for
which reasonable costs have been in-
curred in accordance with this subpart,
in conjunction with the award of a grant
for the subsequent Step 2, Step 2-3, or
Step 3 projects.

(2) State priority determination in
accordance with the approved State
priority system pursuant to §35.915 is
required for Step 1 projects, just as in
the case of Step 2 or Step 3 projects.

(b) Eligibility. Only an applicant
which is eligible to receive grant assist-

Slate Responsibilities.
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ance for subsequent phases of construc-
tion (Steps 2 and 3) and which has the
legal authority to subsequently Construct
and manage the facility may apply for
grant assistance for Step 1. If the area
to be covered by the facilities plan in-
cludes more than one political jurisdic-
tion, a grant may be awarded for a Step
1 project, as appropriate, (1) to the
joint authority representing such juris-
tions, if eligible; (2) to one qualified
(lead agency) applicant; or (3) to two
or more eligible jurisdictions.

(c) Payment. Where a grant has
been awarded for the preparation of a
facilities plan or other Step 1 elements,
the payment schedule in the grant
agreement will provide for payment
upon completion of thé Step 1 work or
upon completion of specified tasks
within the scope of the project.

(d) Reports. Where a grant has been
awarded for facilities planning, the
completion of which is expected to re-
quire more than one year, the grantee
must submit a brief progress report to
the Regional Administrator at three-
month intervals. The progress report is
to contain a minimum of narrative de-
scription, and is to describe progress in
completing the approved schedule of
specific tasks for the project.

§ 35.917—4 Planning scope and detail.

(a) Initially, the geographic scope of
all facilities planning initiated after
October 31, 1974, or facilities planning
initiated after April 30, 1974, subsequent
to award of a Step 1 grant therefor,
shall be based upon the area delineated
by the State pursuant to § 35.917-2, sub-
ject to review by the Regional Adminis-
trator. The Regional Administrator may
make the preliminary delineation of the
boundaries of the planning area, if the
State has not done so, or may revise
boundaries selected by the locality or
State agency, after appropriate consul-
tation with State and local officials.

(b) Facilities planning shall be con-
ducted only to the extent that the Re-
gional Administrator determines to be
necessary to insure that facilities for
which grants are awarded will be cost-
effective and environmentally sound and
to permit reasonable evaluation of grant
applications and subsequent preparation
of designs, construction' drawings and
specifications.

§ 35.917—6 Public participation.

(a) Public participation in the facili-
ties planning process shall be consistent
with Part 105 of this chapter. One or
more public hearings or meetings should
be held within the area to obtain public
advice at the beginning of the planning
process. All governmental agencies and
other parties which, are known to be
concerned or may have an interest in the
plan shall be invited to participate.

(b) A public hearing shall be held
prior to the adoption of the facilities
plan by the implementing governmental
units. This provision shall apply to all
facilities planning initiated after April
30, 1974. This public hearing for the
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facilities plan may satisfy the grantee
hearing requirement of Part 6 of this
chapter. The Regional Administrator
may require the planning entity to hold
additional public hearings, if needed, to
more fully discuss the plan and alterna-
tives or to afford concerned interests
adequate opportunity to express their
views.

(c) The time and place of the public
hearing shall be conspicuously and ade-'
quately announced, generally at least 30
days in advance. In addition, a descrip-
tion of the water quality problems and
the principal alternatives considered in
the planning process shall be displayed
at a convenient local site sufficiently
prior to the hearing (approximately 15
days).

(d) Appropriate local and State agen-
cies, State and regional clearinghouses,
interested environmental groups and ap-
propriate local public officials should re-
ceive written notice of public hearings.

(e) A request to waive the hearings
on a facilities plan may be submitted to
the Regional Administrator in writing
prior to submission of the plan. Any such
request will be acted upon within 30 days
by the Regional Administrator. Each re-
quest must include a brief description of
the alternatives, the area that will be
serviced, the scope and dates of meetings
and hearings previously held, and the
reasons the grantee feels a public hear-
ing would not serve the public interest.

§ 35.917—6 Acceptance by
ing governmental units.

A facilities plan submitted for ap-
proval shall include adopted resolutions
or, where applicable, executed agree-
ments of the implementing govern-
mental units or management agencies
providing for acceptance of the plan, or
assurances that it will be carried out, and
statements of legal authority necessary
for plan implementation. Any departures
from these requirements may be ap-
proved by the Regional Administrator
prior to plan submission.

§ 35.917—% State review and certifica-
tion of facilities plan.

Each facilities plan must be submitted
to the State agency for review. The State
must certify that (a) the plan conforms
with the requirements set forth in this
subpart; (b) the plan conforms with any
existing final basin plans approved
under section 303(e) of the Act; (c) any
concerned 208 planning agency has been
afforded the opportunity to comment
upon the plan; and (d) the plan con-
forms with any waste treatment man-
agreement plan approved pursuant to
section 208(b) of the Act.

§ 35.917—8 Submission and approval of
facilities plan.

The completed facilities plan must be
submitted by the State agency and ap-
proved by the Regional Administrator.
Where deficiencies in a facilities plan are
discovered, the Regional Administrator
shall promptly notify the State and the
grantee or applicant in writing of the
nature of such deficiencies and of the

implement-
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recommended course of action to correct
such deficiencies. Approval of a plan of
study or a facilities plan will not con-
stitute an obligation of the United States
for any Step 2, Step 3, or combination
Steps 2 and 3 project.

§ 35.917—9 Revision or amendment of
facilities plan.

A facilities plan may include more
than one Step 3 project and provide the
basis for several subsequent Step 2, Step
2-3, or Step 3 projects. A facilities plan
which has served as the basis for the
award of a grant for a Step 2, Step 2-3, or
Step 3 project shall be reviewed prior to
the award of any grant for a subsequent
project involving Step 2 or Step 3 to de-
termine if substantial changes have oc-
curred. If in the judgment of the Re-
gional Administrator substantial changes
have occurred which warrant revision or
amendment, the plan shall be revised or
amended and submitted for review in the
same manner specified in this subpart.

§ 35.920 Grant application.

Grant applications will be submitted
and evaluated in accordance with Part
30, Subpart B of this chapter.

§ 35.920—1 Eligibility.

Municipalities, intermunicipal agen-
cies, States, or interstate agencies may
apply for grant assistance.

§ 35.920—2 Procedure.

Preapplication assistance, including,-
where appropriate, a preapplication con-
ference, should be requested from the
State agency or the appropriate EPA
Regional Office for each project for
which State priority has been deter-
mined. An application must be submitted
to the State agency for each proposed
treatment works. The basic application
shall meet the requirements for the proj-
ect set forth in §35.920-3. Submissions
required for subsequent related projects
shall be provided in the form of amend-
ments to the basic application. Each such
submission shall be submitted through
the State agency, must be complete (see
§ 35.920-3), and must relate to a project
for which priority has been determined
in accordance with §35.915. If any in-
formation required pursuant to §35.-
920-3 has been furnished with an earlier
application, the applicant need only in-
corporate by reference and, if necessary
update or revise such information utiliz-
ing the previously approved application.

§ 35.920—3 Contents of application.

(a)
elements required to apply for Step 2
grant assistance. An application for a
grant for Step 1shall include:

(1)
proposed planning area; (ii) an identi-
fication of the entity or entities that will
be conducting the planning; (iii) the
nature and scope of the proposed Step 1
project, including a schedule for the
completion of specific tasks; and (iv) an
itemized description of the estimated
costs for the project;

(2) Proposed subagreements, or an ex-

planation of the intended method of
awarding subagreements for perform-
ance of anil: substantial portion of the
project work;

(3). Required comments or approvals of
relevant State, local, and Federal agen-
cies (including “clearinghouse” require-
ments of OMB Circular A-95, promul-

%t;?c)l) at 38 FR 32874 on November 28

(b) Step 2. Preparation of construction
drawings and specifications. Prior to the
award of a grant or grant amendment
for a Step 2 project, the following must
have been furnished:

(1)
vironmental assessment in accordance
with Part 6 of this chapter) in accord-
ance with §§ 35.917 through 35.917-9.

(2) Satisfactory evidence of compli-
ance with the user charge provisions of
8§ 35.925-11 and 35.935-13;

(3) Satisfactory evidence of compli-
ance with the industrial cost recovery
provisions of 8§ 35.925-12, 35.928, and
35.935-13, if applicable;

(4) A statement regarding availability
of the proposed site, if relevant;

(5) Satisfactory evidence of a pro-
posed or existing program for compliance
with the Relocation and Land Acquisi-
tion Policies Act of 1970 in accordance
with § 30.403(d) and Part 4 of this chap-
ter, if applicable;

(6) Satisfactory evidence of compli-
ance with other applicable Federal statu-
tory and regulatory requirements (see
Part 30, Subpart C of this chapter);

(7) Proposed subagreements or an ex-
planation of the intended method of
awarding subagreements for perform-
ance of any substantial portion of the
project work.

(8) Required comments or approvals
of relevant State, local, and Federal
agencies (including “clearinghouse”-re-
quirements of OMB Circular A-95) if a
grant application has not been previously
submitted.

(c) Step 3. Building and erection of a
treatment works. Prior to the award of a
grant Or grant amendment for a Step 3
project, each of the items specified in
paragraph (b) of this section, and in ad-
dition (1) two sets of construction draw-
ings and specifications, suitable, for bid-
ding purposes, and (2) a schedule for or
evidence of compliance with §§ 35.925-10
and 35.935-12 concerning an operation

.and maintenance program, must have

been furnished.

(d) Step 2/3. Design/Construct Proj-
ect. Prior to the award of a grant or

Step 1 Facilities plan and relatedsrant amendment for a design/construct

project the items in paragraphs (b) and
(c) of this section must have been fur-
nished, except that, in lieu of construc-

A plan of study presenting (i) theion drawings and specifications, the pro-

posed performance specifications and
other relevant design/construct criteria
for the project must have been submitted.

(e) Training facility project. An appli-
cation for grant assistance for construc-
tion of a training facility pursuant to
section 109(b) of the Act shall include
(1) a statement concerning the suitabil-
ity of the treatment works facility for
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training operation and maintenance per-
sonnel for treatment works throughout
one or more States; (2) a written com-
mitment from the State agency or agen-
cies to carry out at such facility a
program of training approved by the Re-
gional Administrator; and (3) an engi-
neering report, including facility design
data, cost estimates for design and con-
struction of the facility, and a schedule
for completion of  design and
construction.

§ 35.925 Limitations on award.

Before awarding initial grant assist-
ance for any project for a treatment
works through a grant or grant amend-
ment, the Regional Administrator shall
determine that all of the applicable re-
quirements of § 35.920-3 have been met
and shall further determine:

§ 35.925—1

That the facilities planning require-
ments set forth in §§35.917 through
35.917-9 have been met. Requirements
set forth in §35.150-1 and §35.150-2
are not applicable.

§ 35.925—2 Basin plan.

That such works are in conformity
with any applicable final basin plan ap-
proved in accordance with section 303
(e) of the Act.

§ 35.925—3 Priority determination.

That such works have been determined
to be entitled to priority in accordance
with §35.915, and that the award of
grant assistance for the proposed project
will not jeopardize the funding of any
treatment works of higher priority.

§ 35.925—4  State allocation.

That the award of grant assistance for
the project will not cause the total of
all grant assistance awarded to appli-
cants within a State, including grant in-
creases, to exceed the total of all allot-
ments and reallotments available to such
State pursuant to §35.910.

§ 35.925—6 Funding and other capabil-
ities.

That the applicant has:

(a) Agreed to pay the non-Federal
project costs, and

(b) Has the legal, institutional, man-
agerial, and financial capability to insure
adequate construction, operation, and
maintenance of the treatment works
throughout the applicant’s jurisdiction.

§ 35.925—6 Permits.

That if the award is for a Step 2,
Step 3, or combination Step 2 and 3
project, the applicant has provided an
identification of effluent discharge limi-
tations or, if available, a copy of a permit
as required by the National Pollution
Discharge Elimination System.

§ 35.925—7 Design.

That the treatment works design will
be (in the case of projects involving
Step 2) or has been (in the case of proj-
ects for Step 3) based upon the follow-
ing:

(a)

Facilities planning.

such works are cost effective and relate

FEDERAL REGISTER, VOL. 39, NO. 29— MONDAY, FEBRUARY 11,

RULES AND REGULATIONS

directly to the needs to be served by
such works, including adequate reserve
capacity;

(b) Such works will meet applicable
effluent limitations and attain not less
than secondary treatment as defined by
the Administrator pursuant to section
301(b) (1) (B) and 304(d) (1) of the Act
(See Part 133 of this chapter), subject
to the limitations set forth in § 35.930-4;

(c) The infiltration/inflow require-
ments of § 35.927 have been met; and

(d) If the initial grant assistance for
the project is to be awarded from funds
authorized for any fiscal year beginning
after June 30,1974, subject to the limita-
tions set forth in §35.930-4; (1) alter-
native waste treatment management
techniques have been studied and
evaluated to provide for the application
of the best practicable waste treatment
technology over the life of the works
consistent with the purposes of Title II
of the Act, and (2) the design has, as ap-
propriate, taken into account and al-
lowed to the extent practicable for the
application of technology, ata later date,
which will provide for the reclaiming or
recycling of water or otherwise eliminate
the discharge of pollutants.

§ 35.925—8 Environmental review.

That the NEPA requirements (Part 6
of this chapter), applicable to the proj-
ect step, have been met. Such compliance
is a basic prerequisite for Step 2, Step 3,
and combination Step 2 and 3 projects.
An adequate assessment of expected en-
vironmental impacts, consistent with the
requirements of the National Environ-
mental Policy Act of 1969 (42 U.S.C. 4321
et seq.), is required as an integral part
of facilities planning initiated . after
April 30, 1974, in accordance with
§35.917-1.

§ 35.925-9 Civil rights.

That if the award of grant assistance
is for a project involving Step 2 or 3, the
applicable requirements of Title VI, of
the Civil Rights Act of 1964 (See Part
7 of this chapter) have been met.

§ 35.925—10 Operation and maintenance
program.

If the award of grant assistance is for
a project involving Step 3, that satisfac-
tory provision has been made by the ap-
plicant for assuring proper and efficient
operation and maintenance of the treat-
ment works, in accordance with § 35.935-
12, and that the State will have an ef-
fective operation and maintenance
monitoring program to assure that treat-
ment works assisted under this subpart,
comply with applicable permit and grant
conditions.

§35.925—11

That, in the case of grant assistance
awarded after March 1, 1973, for a proj-
ect involving Step 2 or Step 3, an ap-
provatale plan and schedule of imple-
mentation have been developed for a
system of user charges to assure that
each recipient of waste treatment serv-

User charges.

The design, size, and capacity ofices within the applicants service area

will pay its proportionate share of the
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costs of operation and maintenance (in-
cluding replacement as defined in
§ 35.905-17) of all waste treatment serv-
ice provided by the applicant and the
applicant must agree that such sys-
tem (s) will be maintained. See Appendix
B to this subpart.

8 35.925—12

(a) That, in the case of any grant as-
sistance awarded after March 1,1973, for
a project involving Step 2 or Step 3
signed letters of intent have been re-
ceived by the applicant from each sig-
nificant industrial user to pay that por-
tion of the grant amount allocable to the
treatment of its wastes. Each such letter
shall also include a statement of the in-
dustrial user’s intended period of use of
the treatment works. A significant in-
dustrial user is one that will contribute
greater than 10 percent of the design
flow or design pollutant loading of the
treatment works. In addition, the appli-
cant must agree to require all industrial
users to pay that portion of the grant
amount allocable to the treatment of
wastes from such users.

(b) Projects awarded grant assistance
prior to March 2,1973 are subject to the
requirements of §35.835-5 in lieu of
paragraph (a) of this section.

§ 35.925-13

That, if the project is for, or includes,
sewage collection system work, such work
(a) isfor replacement or major rehabili-
tation of an existing sewer system pur-
suant to § 35.927-3(a) and is necessary to
the total integrity and performance of
the waste treatment works servicing such
community, or (b) is for a new sewer sys-
tem in a community in existence on Octo-
ber 18, 1972, with sufficient existing or
planned capacity to adequately treat
such collected sewage. Replacement or
major rehabilitation of an existing sewer
system may be approved only if cost ef-
‘fective and must result in a sewer system
design capacity equivalent only to that of
the existing system plus a reasonable
amount for future growth. A community,
for purposes of this section, would in-
clude any area with substantial human
habitation on October 18,1972. No award
may be made for a new sewer system in
a community in existence on October 18,
1972 unless it is further determined by
the Regional Administrator that the bulk
(generally two-thirds) of the flow design
capacity through the sewer system will
be for waste waters originating from the
community (habitation) in existence on
October 18,1972.

§ 35.925—14 Compliance with Environ-
mental Laws.

Industrial cost recovery.

Sewage Collection System.

,  That the treatment works will comply
with all pertinent requirements of the
Clean Air Act and other applicable Fed-
eral, State and local environmental laws
and regulations.

§ 35.925—15 Treatment
wastes.

of industrial

That the allowable project costs do not
include costs allocable to the treatment
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for control or removal of pollutants in
wastes introduced into the treatment
works by industrial users unless the ap-
plicant is required to remove such pol-
lutants introduced from non-industrial
sources; and that the project is included
in a waste treatment system, a principal
purpose of which project and system is
'the treatment of domestic wastes of the
entire community, area, region or district
concerned. A “waste treatment system”,
for purposes of-this section, means one
or more treatment works which provide
integrated but not necessarily intercon-
nected waste disposal for the community,
area, region or district. See the pretreat-
ment standards set forth in Part 128 of
this Chapter.

§ 35.925—16 Federal activities.

That the allowable project costs do not
include costs allocable to the treatment
of wastes from major activities of the
Federal Government, which another
Federal Agency has agreed to pay. Such
Federal agencies may extend, over a
period of years, .their contributions to
support capital costs incurred by munic-
ipal treatment facilities which provide
service to them.

§ 35.925—17 Retained amounts for re-
construction and expansion.

That the allowable project costs have
been reduced by an amount equal to the
unexpended balance of the amounts re-
tained by the applicant for future recon-
struction and expansion pursuant to
§ 35.928-2, together with interest earned
thereon.

§ 35.925—18 Limitation wupon project

costs incurred nrior to award.

That project construction has not been
initiated prior to the approved date of
initiation of construction (as defined in
§35.905-4), except as otherwise pro-
vided in this section. Generally, payment
is not authorized for costs incurred prior
to the approved date of initiation of con-
struction, which shall be established in
the grant agreement, in accordance with
paragraphs (a), (b), and (c) of this
section.

(a) Stepslor 2:

(1) No prior approval or prior grant
award is required for Step 1 or Step 2
work initiated prior to November 1,1974;
payment for all such allowable costs in-
curred after the approved date of initia-
tion of construction is authorized in
conjunction with the first award of grant
assistance.

(2) In the case of Step 1 or Step 2
project work initiated after October 31,
1974, no payment is authorized for:

(i> Step 1 costs incurred prior to the
date of approval of a plan to study (see
88 35.917 and 35.930-3(a) (1)); and

(ii) Step 2 costs incurred prior to the
date of approval of a facilities plan (see
§835.917 and 35.930-3(b) (1)); payment
for all Step 1 or Step 2 costs incurred
after such dates of approval are au-
thorized in conjunction with the first
award of grant assistance.

(3) Where Step 1 or Step 2 project
work is initiated after June 30, 1975, no
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grant assistance for the Step 1or Step 2
project work may be awarded unless such
award precedes initiation of the proj-
ect work: Provided, That in lieu of
award of a Step 1 grant after June 30,
1975, the State agency may request the
Regional Administrator to reserve funds
for Step 1 grant assistance (based upon
approval of the plan of study) and to
defer award of grant assistance for Step
1 work, which award, however, must in
any event be made within the allotment
period for the reserved funds.

(b) Step 3: Except as otherwise pro-
vided in this subparagraph, no grant as-
sistance for a Step 3 project may be
awarded unless such award precedes ini-
tiation of the Step 3 construction. Ad-
vance acquisition of major equipment
items requiring long lead times, or ad-
vance construction of minor portions of
treatment works, in emergencies or in-
stances where delay could result in sig-
nificant cost increases, may be approved
by the Regional Administrator, but only
(1) if the applicant submits a written
and adequately substantiated request for
approval, and (2) if written approval by
the Regional Administrator is obtained
prior to initiation of the advance ac-
quisition or advance construction. _

(c) The approval of a plan of study, a
facilities plan, or of advance acquisition
of equipment or advance construction
will not constitute a commitment for ap-
proval of grant assistance for a sub-
sequent treatment works project, but will
allow payment for the previously ap-
proved costs as allowable project costs
upon subsequent award of grant assist-
ance, if requested prior to grant award
(see §35.945(a)). In instances where
such approval is obtained, the applicant
proceeds at its own risk, since payment
for such costs cannot be made unless
and until grant assistance for the proj-
ect is awarded.

§ 35.925—19 Section 208: Agencies and
plans.

That, pursuant to section 208(d) of the
Act, after a waste treatment manage-
ment agency has been designated for an
area, and a final plan for such area has
been approved, the applicant is the des-
ignated agency and the treatment works
project is in conformity with such plan.

§ 35.927 Sewer system evaluation and
rehabilitation.

(a)
awarded after July 1, 1973, must demon-
strate to the satisfaction of the Regional
Administrator that each sewer system
discharging into the treatment works
project for which grant application is
made is not or will not be subject to
excessive inflltration/inflow. The deter-
mination whether excessive infiltra-
tion/inflow exists, may take into account,
in addition to flow and related data,
other significant factors such as cost-
effectiveness (including the cost of sub-
stantial treatment works construction
delay, see Appendix A to this subpart),
public health emergencies, the effects of
plant bypassing or overloading, or rele-
vant economic or environmental factors.

(b) The determination whether or not
excessive infiltration/inflow exists will
generally be accomplished through a
sewer system evaluation consisting of (1)
certification by the State agency, as ap-
propriate; and, when necessary (2) an
infiltration/inflow analysis; and, if ap-
propriate, (3) a sewer system evaluation
survey followed by rehabilitation of the
sewer system to eliminate an excessive
infiltration/inflow defined in the sewer
system evaluation. Information sub-
mitted to the Regional Administrator for
such determination should be the mini-
mum necessary to enable a judgment to
be made.

(c) Guidelines on sewer system evalu-
ation published by the Administrator
provide further advisory information.

§ 35.927—1 Infiltration/inflow analysis.

(a) The infiltration/inflow analysis
shall demonstrate the non-existence or
possible existence of excessive infiltra-
tion/inflow in each sewer system tribu-
tary to the treatment works. The
analysis should identify the presence,
flow rate, and type of infiltration/inflow
conditions, which exist in the sewer sys-
tems. Information to be obtained and
evaluated in the analysis should include,
to the extent appropriate, the following:

(1) Estimated flow data at the treat-
ment facility, all significant overflows
and bypasses, and, if necessary, flows at
key points within the sewer system.

(2) Relationship of existing popula-
tion and industrial contribution to flgws
in the sewer system.

(3) Geographical and geological con-
ditions which may affect the present and
future flow rates or correction costs for
the infiltration/inflow.

(4) A discussion of age, length, type,
materials of construction and known
physical condition of the sewer system.

(b) For determination of the possible
existence of excessive infiltration/inflow,
the analysis shall include an estimate of
the cost of eliminating the infiltration/
inflow conditions. These costs shall be
compared with estimated total costs for
transportation and treatment of the
infiltration/inflow. Cost-Effectiveness
Analysis Guidelines (Appendix A to this
subpart), which contain advisory infor-
mation, should be consulted with respect
to this determination.

(c) If the infiltration/inflow analysis

All applicants for grant assistancdemonstrates the existence or possible

existence of excessive infiltration/inflow
a detailed plan for a sewer system evalu-
ation survey shall be included in the
analysis. The plan shall outline the tasks
to be performed in the survey and their
estimated costs.

§ 35.927—2 Sewer
survey. *

(a) The sewer system evaluation sur-
vey shall consist of a systematic exami-
nation of the sewer systems to determine
the specific location, estimated flow rate,
method of rehabilitation and cost of re-
habilitation versus cost of transportation
and treatment for each defined source
of infiltration /inflow.

system evaluation
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(b)
evaluation survey shall be summarized
in a report. In addition, the report shall
include:

(1) A justification for each sewer sec-
tion cleaned and internally inspected.

(2) A proposed rehabilitation program
for the sewer systems to eliminate all de-
fined excessive infiltration/inflow.

§ 35.927—3 Rehabilitation.

(a) The scope of each treatment works
project defined within the Facilities Plan
as being required for implementation of
the Plan, and for which Federal assist-
ance will be requested, shall define (1)
any necessary new treatment works con-
struction, and (2) any rehabilitation
work determined by the sewer system
evaluation to be necessary for the elimi-
nation of excessive infiltration/inflow.
However, rehabilitation which should be
a part of the applicant’s normal opera-
tion and maintenance responsibilities
shall not be included within the scope
of a Step 3 treatment works project.

(b) Grant assistance for a Step 3
project segment consisting of rehabilita-
tion work may be awarded concurrently
with Step 2 work for the design of the
new treatment works construction.

§35.927—4 Sewer use ordinance.

Each applicant for grant assistance for
a Step 2, Step 3, or combination Steps 2
and 3 project shall demonstrate to the
satisfaction of the Regional Administra-
tor that a sewer use ordinance or other
legally binding requirement will be en-
acted and enforced in each jurisdiction
served by the treatment works project
before the completion of construction.
The ordinance shall prohibit any new
connections from inflow sources into the
sanitary sewer portions of the sewer sys-
tem and shall ensure that new sewers
and connections to the sewer system are
properly designed and constructed.

§35.927—6 Project procedures.

(a) State certification. The State
agency may (but need not) certify that
excessive infiltration /inflow does or does
not exist. The Regional Administrator
will determine that excessive infiltration/
inflow does not exist on the basis of State
certification, if he finds that the State
had adequately established the basis for
its certification through submission of
only the minimum information necessary
to enable a judgment to be made. Such
information could include a preliminary
review by the applicant or State, for ex-
ample, of such parameters as per capita
design flow, ratio of flow to design flow,
flow records or flow estimates, bypasses
or overflows, or summary analysis of
hydrological, geographical, and geologi-
cal conditions, but this review would not
usually be equivalent to a complete
infiltration/inflow analysis. State cer-
tification must be on a project-by-project
basis. If the Regional Administrator de-
termines on the basis of State certifica-
tion that the treatment works is or may

subject to excessive infiltration/
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The results of the sewer systeminflow, no Step 2 or Step 3 grant assist-

ance may be awarded except as provided
in paragraph (c) of this section.

(b) Pre-award sewer system evalua-
tion. Generally, except as otherwise pro-
vided in paragraph (c) of this section, an
adequate sewer system evaluation, con-
sisting of a sewer system analysis and, if
required, an evaluation survey, is an es-
sential element of Step 1 facilities plan-
ning and is a prerequisite to the award of
Step 2 or 3 grant assistance. If the
Regional  Administrator determines
through State Certification or an in-
filtration/inflow analysis that excessive
infiltration/inflow does not exist, Step
2 or 3 grant assistance may be awarded.
If on the basis of State certification or
the infiltration/inflow analysis, the Re-
gional Administrator determines that
possible excessive infiltration/inflow ex-
ists, an adequate sewer system evaluation
survey and, if required, a rehabilitation
program must be furnished, except as set
forth in paragraph (c) of this section
before grant assistance for Step 2 or 3
can be awarded. A Step 1 grant may be
awarded for the completion of this seg-
ment of Step 1 work, and, upon comple-
tion of Step 1, grant assistance for a Step
2 or 3project (for which priority has been
determined pursuant to §35.915) may
be awarded.

(c) Exception. In the event it is deter-
mined by the Regional Administrator
that the treatment works would be re-
garded (in the absence of an acceptable
program of correction) as being subject
to excessive or possible excessive infiltra-
tion/inflow, grant assistance may be
awarded provided that the applicant es-
tablishes to the satisfaction of the Re-
gional Administrator that the treatment
works project for which grant application
is made will not be significantly changed
by any subsequent rehabilitation pro-
gram or will be a component part of any
rehabilitated system: Provided, That the
applicant agrees to complete the sewer
system evaluation and any resulting re-
habilitation on an implementation
schedule the State accepts (subject to
approval by the Regional Administra-
tor) , which schedule shall be inserted as
a special condition in the grant agree-
ment. Compliance with this schedule
shall be accomplished pursuant to I 35.-
935-16 and § 30.304 of this chapter.

(d) Municipalities may submit the in-
filtration /inflow analysis and when ap-
propriate the sewer system evaluation
survey, through the State agency, to the
Regional Administrator for his review at
any time prior to application for a treat-
ment works grant. Based on such a re-
view, the Regional Administrator shall
provide the municipality with a written
response indicating either his concur-
rence or nonconcurrence. The Regional
Administrator must concur with the
sewer system evaluation survey plan be-
fore the work is performed for the survey
to be an allowable cost.

§ 35.928

The system for industrial cost recovery
shall be approved by the Regional Ad-

Industrial cost recovery.
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ministrator and shall be implemented
and maintained by the grantee in accord-
ance with §35.935-13 and the following
requirements.
§ 35.928—1

(a) _ g the |
cost recovery period, each industrial user
of the treatment works shall pay its share
of the total amount of the grant and
any grant amendment awarded pursuant
to this subpart, divided by the recovery
period.

(b) The industrial cost recovery period
shall be equal to 30 years or the useful
life of the treatment works, whichever
is less.

(c) Payments shall be made by in-
dustrial users no less often than annu-
ally. The first payment by an industrial
user shall be made not later than 1year
after such user begins use of the treat-
ment works.

(d) An industrial user’s share shall
be based on all factors which signifi-
cantly influence the cost of the treatment
works. Factors such as strength, volume,
and delivery flow rate characteristics
shall be considered and included to in-
sure a proportional distribution of the
grant assistance allocable to industrial
use to all industrial users of the treat-
ment works. As a minimum, an industry’s
share shall be proportional to its flow,
in relation to treatment works flow
capacity*

(e) If there is a substantial change in
the strength, volume, or delivery flowrate
characteristics introduced into the treat-
ment works by an industrial user, such
user’s share shall be adjusted accord-
ingly.

(f) If there is an expansion or upgrad-
ing of the treatment works, each existing
industrial user’s share shall be adjusted
accordingly.

(g) An industrial user’s share shall in-
clude only that portion of the grant as-
sistance allocable to its use or to capacity
firmly committed for its use.

(h) All unallocated treatment works
capacity must conform with the require-
ments of section 204(a) (5) of the Act.
Cost-effectiveness guidelines are pub-
lished as Appendix A to this subpart to
furnish additional advisory information
concerning the implementation of sec-
tion 212(2) (C) of the Act.'

(i) An industrial user’s share shall not
include an interest component.

§ 35.928—2 Retained amounts.

(a) The grantee shall retain 50 per-
cent of the amounts recovered from in-
dustrial users. The remainder, together
with any interest earned thereon, shall
be returned to the U.S. Treasury on an
annual basis.

(b) A minimum of 80 percent of thé
retained amounts, together with interest
earned thereon, shall be used solely for
the eligible costs (in accordance with
§ 35.940) of the expansion or reconstruc-
tion of treatment works associated with
the project and necessary to meet the
requirements of the Act. The grantee
shall obtain the written approval of the
Regional Administrator prior to commit-

Recovered amounts.
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ment of the retained amounts for any
expansion and reconstruction. The re-
mainder of the retained amounts may be
used as the grantee sees fit.

(c)
vest the retained amounts for reconstruc-
tion and expansion in: (1) Obligations of
the U.S. Government; or (2) obligations
guaranteed as to principal and interest
by the U.S. Government or any agency
thereof; or (3) shall deposit such
amounts in accounts fully collateralized
by obligations of the U.S. Government or
by obligations fully guaranteed as to
principal and interest by the U.S. Gov-
ernment or any agency thereof.

§ 35.930 Award of grant assistance.

Approval by the Regional Administra-
tor of an application or amendments
thereto through execution of a grant
agreement (including a grant amend-
ment), in accordance with §30.305 of
this subchapter, shall constitute a con-
tractual obligation of the United States
for the payment of the Federal share of
the allowable project costs, as determined
by the Regional Administrator. Informa-
tion concerning the approved project fur-
nished in accordance with § 35.920-3
shall be deemed to be incorporated in the
grant agreement.

§ 35.930—1

(a) The Regional Administrator may
award grant assistance for the following
types of projects pursuant to § 35.925:

(1) Step 1. A facilities plan and/or re-
lated elements required to apply for Step
2 grant assistance (see § 35.920-3(b>):
Provided, That he determines that the
applicant has submitted the items re-
quired pursuant to §35.920-3(a);

(2) Step 2. Preparation of construction
drawings and specifications; Provided,
That he determines that the applicant
has submitted the items required pursu-
ant to § 35.920-3 (b>;

(3) Step 3. Building and erection of a
treatment works: Provided, That he de-
termines that the applicant has sub-
mitted the items required pursuant to
§35.920-3(c); or

(4) Steps 2 and 3. A combination of
design (Step 2) and construction (Step
3) for a treatment works in the case of
grants awarded after March 1,1973:

(i) Where the Regional Administrator
determines that compelling water quality
enforcement considerations or public
health emergencies warrant award of
such grant assistance to assure expedi-
tious construction of such treatment
works, or

(ii) Where the Regional Administrator
determines that award of such grant as-
sistance will minimize administrative re-
quirements in the case of projects not re-
quiring a substantial amount of Federal
assistance: Provided, That the award au-
thority provided by this subparagraph
(4)
that (A) the Regional Administrator
determines that the applicant has sub-
mitted the items pursuant to §35.920-3
(b); (B) the United States will be con-

tractually obligated to pay only the Fed-

Types of projects.
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eral share of the approved Step 2 work
and will not be contractually obligated to
pay the Federal share of Step 3 project
costs unless and until the plans and spec-

Pending use, the grantee shall inifications developed during Step 2 are

approved; and (C) funds fiscally obli-
gated for Step 3 will be deobligated unless
two sets'of construction drawings and
specifications suitable for bidding pur-
poses are submitted to the Regional Ad-
ministrator and approved prior to initia-
tion of construction for the building and
erection of the treatment works.

(5) Step 2/3: Design/construction
treatment works (Steps 2 and 3): Pro-
vided, That he determines that the ap-
plicant has submitted the items required
pursuant to §35.920-3(d): And further
provided, That such grant assistance
must be awarded pursuant to EPA guide-
lines for the award of design/construct
projects, and that the requirements of
such guidelines are met.

(b)
award Federal assistance by a grant or
grant amendment from any allotment or
reallotment available to a State pursuant
to §35.910 for payment of 100 percent of
any cost of construction of a treatment
works (for not more than one facility in
any State) required to train and upgrade
waste treatment works operation and
maintenance personnel, from one or more
States, pursuant to section 109(b) of the
Act: Provided, That the Federal cost of
any such training facility shall not ex-
ceed $250,000.

§ 35.930—2 Grant amount.

The amount of grant assistance shall
be set forth in the grant agreement. The
grant amount may not exceed the amount
of funds available from the State allot-
ments and reallotments pursuant to
§35.910. Grant payments will be limited
to the Federal share of allowable project
costs incurred within the grant amount
or any increases in such amount effected
through grant amendments in ac-
cordance with §35.955, pursuant to the
negotiated payment schedule included
in the grant agreement.

§ 35.930—3 Grant term.

The grant agreement shall establish
the period within which the project must
be completed, in accordance with §30.-
305-1 of this chapter, subject to excus-
able delay.

§ 35.930—4 Project scope.

The grant agreement must define the
scope of the project for which Federal
assistance is awarded under the grant.
The project scope must include a step or
an identified segment thereof. With re-
spect to any grant assistance for a treat-
ment works project which is initially
funded from funds allocated for any fis-
cal year beginning after June 30, 1974,
provision must be made for the applica-
tion of best practicable waste treatment
technology over the life of the treatment
works. However, a grant may be made for
a segment of Step 3 treatment works
construction, when that segment in and

of itself does not provide for achieve-

ment of applicable effluent discharge
limitations (secondary treatment, best
practicable waste treatment technology,
or water quality effluent limitations),
provided that: (a) The segment is to be
a component of an operable treatment
works which will provide for achieve-
ment of the applicable effluent discharge
limitations, and (b) a commitment for
completion of the complete treatment
works is submitted to the Regional Ad-
ministrator and is incorporated as a spe-
cial condition in the grant agreement.

og 35.930—6 FederaTshare.

The grant shall be 75 percent of the
estimated total cost of construction of
the project approved by the Regional
Administrator in the grant agree-
ment, except as otherwise provided in
§835.925-15, 35.925-16, 35-925-17, and
35.930-1 (b)."

35.930—6 Limitation on Federal share.

The grantee must exert its best efforts
to perform the project work as specified
in the grant agreement within the ap-
proved cost ceiling. If at any time the
grantee has reason to believe that the
costs which it expects to incur in the per-
formance of the project will exceed or be
substantially less than the then approved
estimated total project cost, the grantee
must notify the Regional Administrator
and the State agency promptly in writ-
ing to that effect, giving the revised esti-
mate of such total cost for the perform-
ance of the project then or as soon
thereafter as practicable, pursuant to 40
CFR 30.900. Delay in submission etrf such
notice and excess cost information may
prejudice approval of an increase in the
grant amount. The United States shall
not be obligated to pay for costs incurred
in excess of the approved grant amount
or any amendment thereof until the
State has approved an increase in the
grant amount from available allotments
and the Regional Administrator has ap-
proved such increase through issuance of
a written grant amendment pursuant to
§835.915 and 35.955. Grant payments
will be made pursuant to § 35.945.

§ 35.935 Grant conditions.

In addition to the EPA General Grant
Conditions (Subpart C of Part 30 and
Appendix A to this subchapter), each
treatment works grant shall be subject
to the following conditions:

§ 35.935—1
costs.

The Regional Administrator ma

Non-Federal construction

The grantee agrees to pay, pursuant to
section 204(a) (4) of the Act, the non-
Federal costs of treatment works con-
struction associated with the project
and commits itself to complete the con-

struction of the operable treatment
works (see §35.905-15) and complete
waste treatment system (see §35.905-3)
of which the project is a part.
§ 35.935—2 Procurement; nonrestrictive
specifications.

(a) General. The grantee must com-

ply with §35.938 of this subpart in the
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construction of any Step 3 or Step 2+3
project. Performance of Step 2 and Step
3 project work may not be accomplished
by force account except for* (1) Step 1
or Step 2 infiltration/inflow work for
which prior written approval has been
obtained in accordance with §§ 35.927 to
35.927-5 and (2) segments of Step 3
work, the cost of which is estimated to be
under $25,000. The Regional Administra-
tor will cause appropriate review of
grantee procurement methods to be made
from time to time.

RULES AND REGULATIONS

§ 35.935—6 Equal employment oppor-
tunity.

Generally, contracts involving Step 3,
of $10,000 and above, are subject to equal
employment opportunity requirements
under Executive Order 11246, including
rules, regulations and orders issued
thereunder (see Part 8 of this chapter).
The grantee must consult with the Re-
gional Administrator concerning equal
employment opportunity requirements
prior to issuance of invitation for bids
where the cost of construction work is

(b). Nonrestricz.five specifications. N@estimated to be more than $1,000,000, or
specification for bids or statement of where required by the grant agreement.

work in connection with such works shall
be written in such a manner as to con-
tain proprietary, exclusionary, or dis-
criminatory requirements other than
those based upon performance, unless
such requirements are necessary to test
or demonstrate a specific thing or to pro-
vide for necessary interchangeability of
parts and equipment, or at least two
brand names or trade names of com-
parable quality or utility are listed and
are followed by the words “or equal.” The
single base bid method of solicitation for
equipment and parts for determination
of a low, responsive bidder may not be
utilized. With regard to materials, if a
single material is specified, the grantee
must be prepared to substantiate the
basis for the selection of the material.

§35.935—3 Bonding and insurance.

On contracts for the building and erec-
tion of treatment works (Step 3) exceed-
ing $100,000, each bidder must furnish
a bid guarantee equivalent to 5 percent
of the bid price. In addition the contrac-
tor awarded either a design/construct
contract or a construction contract for
Step 3 must furnish performance and
payment bonds, each of which shall be in
an amount not less than 100 percent of
the contract price. Construction con-
tracts less than $100,000 shall be subject
to State and local requirements relating
to bid guarantees, performance and pay-
ment bonds. Contractors should obtain
such construction insurance (e.g., fire
and extended coverage, workmen's com-
pensation, public liability and property
damage, and “all risk” builders risk) as
is customary and appropriate.

§ 35.935—4

The construction of the project, in-
cluding the letting of contracts in con-
nection therewith, shail conform to the
applicable requirements of State, terri-
torial, and local laws and ordinances to
the extent that such requirements do not
conflict with Federal laws and this sub-
chapter.

§35.935—6 Davis-Bacon
statutes.

State and local laws.

and related

In the case of any project involving
Step 3, the grantee must consult with the
Regional Administrator prior to issuance
of invitation for bids concerning compli-
ance with Davis-Bacon and related sta-
tutes required pursuant to §30.403 (a),
(b), and (c) of this chapter.
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§ 35.935—7 Access.

Any contract for Step 1, Step 2 or Step
3 work must provide that representatives
of the Environmental Protection Agency
and the State will have access to the
work whenever it is in preparation or
progress and that the contractor will pro-
vide proper facilities for such access and
inspection. Such contract must also pro-
vide that the Regional Administrator, the
Comptroller General of the United
States, or any authorized representative
shall have access to any books, docu-
ments, papers, and records of the con-
tractor which are pertinent to the project
for the purpose of making audit, exami-
nation, excerpts, and transcriptions
thereof.

§ 35.935—8 Supervision.

In the case of any project involving
Step 3, the grantee will provide and main-
tain competent and adequate engineer-
ing supervision and inspection of the
project to insure that the construction
conforms with the approved plans and
specifications.

§ 35.935-9 Project completion.

The grantee agrees to expeditiously
initiate and complete the project or cause
it to be constructed and completed in
accordance with the grant agreement
and application approved by the Re-
gional Administrator. The Regional Ad-
ministrator must terminate the grant if
initiation of construction for a Step 3
project has not occurred within one year
after award of grant assistance for such
project: Provided,, That the Regional Ad-
ministrator may defer stich termination
for not more than six additional months
if he determines that there is good cause
for the delay in initiation of project
construction.

§ 35.935—10 Copies of contract docu-
ments.

In addition to the notification of proj-
ect changes pursuant to § 30.900-1 of this
chapter, a copy of any prime contract or
modification thereof and of revisions to
plans and specifications must be
promptly submitted to the Regional
Administrator.

§35.935—11

In addition to the notification of proj-
ect changes required pursuant to § 30.-
900-1 of this chapter, prior approval by

Project changes.
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the Regional Administrator and the
State agency is required for project
changes which may (a) substantially
alter the design and scope of the project,
Ob) alter the type of treatment to be
provided, (c) substantially alter the lo-
cation, size, capacity, or quality of any
major item of equipment; or (d) increase
the amount of Federal funds needed to
complete the project: Provided, That
prior EPA approval is not required for
changes to correct minor errors, minor
changes, or emergency changes. No ap-
proval of a project change pursuant to
§ 35.900 of this chapter shall commit or
obligate the United States to any in-
crease in the amount of the grant of pay-
ments thereunder-unless a grant increase
is approved pursuant to §35.955. The
preceding sentence shall not preclude
submission or consideration of i. request
for a grant amendment pursuant to
§ 30.901 of this chapter.

(a) The grantee must make adequate
provisions satisfactory to the Regional
Administrator for assuring economic,
effective, and efficient operation and
maintenance of such works ir. accord-
ance with a plan of operation approved
by the State water pollution control
agency or, as appropriate, the interstate
agency, after construction thereof.

(b) As a minimum, such plan shall
include provision for: (1) An operation
and maintenance manual for each facil-
ity, (2) an emergency operating and re-
sponse program, (3) properly trained
management, operation and mainten-
ance personnel, (4) adequate budget for
operation and maintenance, (5) opera-
tional reports, and (6) provisions for
laboratory testing adequate to determine
influent and effluent characteristics and
removal efficiencies.

(c) The Regional Administrator shall
not pay (1) more than 50 percent of the
Federal share of any Step 3 project un-
less the grantee has furnished a draft of
the operation and maintenance manual
for review, or adequate evidence of timely
development of such a draft, or (2) more
than 90 percent of the Federal share
unless the grantee has furnished a satis-
factory final operation and maintenance
manual.

§ 35.935—13 User charges and industrial
cost recovery.

(a) The grantee must obtain the ap-
proval of the Regional Administrator of
the system of industrial cost recovery
(see §35.928) and of the system of user
charges. The Regional Administrator
shall not pay more than 50 percent of
the Federal share of any Step 3 project
unless the grantee has submitted ade-
quate evidence of timely development of
its system(s) of user charges and indus-
trial cost recovery nor more than 80
percent of such Federal share unless the
Regional Administrator has approved
such system(s).

(b) The Regional Administrator may
approve a user charge system in ac-
cordance with the following criteria:
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, (1) The user charge system must re-
sult In tthe distribution of the cost of
operation mid maintenance of treat-
ment works within the grantee’s precise
area to each user (or user class) in pro-
portion to such user’s contribution to the
total wastewater loading of the treat-
ment works. Factors such as strength,
volume, and delivery flow rate character-
istics shall be considered and included as
the basis for the user’s contribution to
ensure a proportional' distribution of
operation and maintenance costs to each
user (or user class).

(2) For the first year of operation, op-
eration and maintenance costs shall be
based upon past experience for existing
treatment works or some other rational
method that can be demonstrated to be
applicable,

(3) The grantee shall review user
charges annually and revise them peri-
odically to reflect actual treatment works
operation and maintenance costs.

(4) The user charge system must gen-
erate sufficient revenue to offset the cost
of all treatment works operation and
maintenance provided by the grantee.

(5) The user charge system must be
incorporated in one or more municipal
legislative enactments or other appropri-
ate authority. If the project is a regional
treatment works accepting wastewaters
from treatment works owned by others,
then the subscribers receiving waste
treatment services from the grantee shall
have adopted user charge systems. Such
user charge systems shall also be incor-
porated in the appropriate municipal
legislative enactments or other appropri-
ate authority.

(c) Upon approval of a grantee’s sys-
tem(s) of user charges and industrial
cost recovery, implementation and main-
tenance of such approved system (s) and
implementation schedules therefor, shall
become a condition of the grant and toe
grantee shall be subject to toe provisions
with respect to non-compliance with
grant conditions of §30.404 of this
chapter.

(d) The grantee must maintain such
records as are necessary to document
such compliance.

(e) Guidelines containing illustrative
examples of acceptable user charge and
industrial cost recovery systems may be
consulted for advisory information. The
user charge guidelines are contained in
Appendix B to this subpart. Cost Re-
covery Guidelines are published sep-
arately and may be obtained from the
EPA Regional Office.

§ 35.935—14 Final inspection.

The grantee must notify toe Regional
Administrator through toe State Agency
of the completion of Step 3 project con-
struction. The Regional Administrator
shall cause final Inspection to be made
within 60 days of toe receipt of toe no-
tice. Upon completion of toe final inspec-
tion and upon determination by toe Re-
gional Administrator that toe treatment
works have been satisfactorily con-

structed in accordance with the grant

FEDERAL REGISTER, VOL. 39, NO. 29— MONDAY, FEBRUARY 11,

RULES AND' REGULATIONS

agreement, toe grantee may make a re-
quest for final payment pursuant to
§35.045(¢).

§ 35.935—15 Utilization of small and
minority businesses.

It is the policy of toe Environmental
Protection Agency that grantees must
utilize to the maximum practical extent
small and minority businesses in pro-
curement under grants involving Steps
1, 2, or 3 In toe case of grants of $10,-
000,000 or more grantees must institute
an affirmative program for toe utiliza-
tion of small and minority businesses
prior to award of toe grant.

§ 35.935—16 Sewer use ordinance and
evalualion/rehabililation program.

The grantee must obtain the approval
of the Regional Administrator of its
sewer use ordinance, pursuant to §35.-
027-4 of this subpart. The Regional Ad-
ministrator shall not pay more than 80
percent of the Federal share of any Step
3 project unless he has approved toe
grantee’s sewer use ordinance, and toe
grantee is complying with the sewer sys-
tem evaluation and rehabilitation sched-
ule incorporated in the grant agree-
ment pursuant to § 35.927-5.

§ 35.935—17 Training facility.

If assistance has been provided for toe
construction of a treatment works re-
quired to train and upgrade waste treat-
ment works operation and maintenance
personnel, pursuant to § 35.930-1 (b) and
35.920-3(e), toe grantee must provide as-
surance that the treatment works-will be
operated as such a training facility for
a period of at least ten years, upon com-
pletion of construction.

§ 35.937 Contracts for personal and
professional services. [Reserved]

§ 35.938 Construction contracts of
grantees.

§ 35.938—1 Applicability.

This section applies to contracts

awarded by grantees for any Step 3
project or Step 2+3 project, except per-
sonal and professional service contracts,

§ 35.938—2 Performance by contract.

It is the policy of the Environmental
Protection Agency to encourage free and
open competition with regard to projéct
work performed by contract. The project
work shall be performed under one or
more contracts awarded by toe grantee
to private firms, except for force account
work authorized by §35.935-2. The fol-
lowing sections define EPA policy for toe
implementation of toe procurement
standards set forth in Office of Manage-
ment and Budget Circular No. A-102, At-
tachment O (printed at 38 FR 21345,
August 7, 1973). Grantee procurement
systems should as a minimum provide
for the following:

§ 35.938—3 Type of contract.

Each contract shall be either a fixed-
price (lump sum) contract or fixed-rate
(unit price) contract, or a combination

of the two, unless toe Regional Adminis-
trator gives advance written approval for
toe grantee to use some other method of
contracting. The cost-plus-a-percentage
of cost method of contracting shall not
be used.

§ 35.938—4 Formal advertising.

Each contract shall be awarded by
means of formal advertising, unless ne-
gotiation is permitted in accordance with
§ 35.938-5. Formal advertising shall be in
accordance with toe following:

(a) Adequate public notice. The
grantee will cause adequate notice to be
given of the solicitation by publication
in newspapers or journals of general cir-
culation, beyond toe grantee’s locality
(Statewide, generally) inviting bids on
toe project work, and stating the method
by which bidding documents may be ob-
tained and/or examined. Where the esti-
mated prospective cost of Step 3 con-
struction is ten million dollars or more,
such notice must generally be published
in trade journals of Nationwide distri-
bution. The grantee should in addition
solicit bids directly from bidders, if it
maintains a bidders list.

(b) Adequate time for preparing bids.
Adequate time, generally not less than
30. days must be allowed between toe
date when public notice pursuant to
paragraph (a) of this section is first
published and toe date by which bids
must be submitted. Bidding documents
(Including specifications and drawings)
shall be available to prospective bidders
from the date when such notice is first
published.

(c) Adequate bidding documents. A
reasonable number of bidding documents
(invitations for bid) shall be prepared
by grantee and shall be furnished upon
request on a first-come, first-served
basis. A complete set of bidding docu-
ments shall be maintained by grantee
and shall be available for inspection and
copying by any party. Such bidding
documents shall include:

(1) A complete statement of the work
to be performed, including necessary
drawings and specifications, and toe re-
quired completion schedule. (Drawings
and specifications may be made available
for Inspection instead of being fur-
nished.) ;

(2) The terms and conditions of the
contract to be awarded;

(3) A clear explanation of the method
of bidding and the method of evaluation
of bid prices, and the basis and method
for award of toe contract;

(4) Responsibility requirements or cri-
teria which will be employed in evalua-
ting bidders; Provided, That an experi-
ence requirement or performance bond
may not be utilized* unless adequately
justified under the particular circum-
stances by the grantee;

(5) The following statement:

Any contract or contracts awarded under
this Invitation for Bids are expected to be
funded in part by a grant from the United
Statés Environmental Protection Agency.
Neither thé United States nor any of its de-
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partments, agencies or employees is or will
be a party to this Invitation for Bids or any
resulting contract.;

and

(6) A copy of §35.938 and § 35.939.

(d) Sealed bids. The grantee shall pro-
vide for bidding by sealed bid and for
the safeguarding of bids received until
public opening.

() Amendments to bidding docu-
ments. If grantee desires to amend any
part of the bidding documents (includ-
ing drawings and specifications) during
the period when bids are being prepared,
the amendments shall be communicated
in writing to all firms who have obtained
bidding documents in time to be con-
sidered prior to the bid opening time;
when appropriate, the period for submis-
sion of bids shall be extended.

(f) Bid modifications. A firm which
has submitted a bid shall be allowed to
modify or withdraw its bid prior to the
time of bid opening.

(g) Public opening of bids. Grantee
shall provide for a public opening of
bids at the place, date and time an-
nounced in the bidding documents.

(h) Award to the low responsive, re-
sponsible bidder. (1) After bids are
opened, they shall be evaluated by
grantee in accordance with the meth-
ods and criteria set forth in the bid-
ding documents.

(2) Unless all bids are rejected, award
shall be made to the low, responsive,
responsible bidder.

(3) If award is intended to be made
to a firm which did not submit the low-
est bid, a written statement shall be
prepared prior to any award and re-
tained by the grantee explaining why
each lower bidder was deemed not re-
sponsive orionresponsive.

(4) State or local laws, ordinances,
regulations or procedures Which are de-
signed or operate to give local or in-
state bidders preference over other
bidders shall not be employed in evaluat-
ing bids.

§ 35.938—5 Negotiation.

Negotiation of contracts (i.e., award
of contracts by any méthod other than
formal advertising) is authorized if it
is impracticable and infeasible to use
formal advertising. Negotiated contracts
must be competitively awarded to the
maximum practicable extent. Generally,
procurements may be negotiated by the
granteeif:

(a) Public exigency will not permit
the delay incident to advertising (e.g.,
anemergency procurement);

(b) The material or service to be pro-
cured is available from only one person
or firm (and, if the procurement is ex-
pected to aggregate more than $5,000,
the Regional Administrator has given
prior approval);

(c) The aggregate amount involved
does not exceed $2,500, (except as pro-
vided in paragraph (b) of this section);

(d) The procurement is for personal
or professional services, or for any sSrv-
ice to be rendered by a university or
other, educational institution;
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(e) No responsive, responsible bids at
acceptable price levels have been re-
ceived after formal advertising, and the
Regional Administrator has given ad-
vance written approval;

(f) The procurement is for material
or services where the prices are estab-
lished by law, for technical items or
equipment requiring standardization and
interchangeability of parts with exist-
ing equipment, for experimental, devel-
opmental or research work, for highly
perishable materials, resale, or for tech-
nical or specialized supplies requiring
substantial initial investment for manu-
facture. Any negotiated procurement un-
der this paragraph (f) of this section,
other than for perishable materials must
be approved in advance by the Regional
Administrator; or .

(g) Negotiation of contracts is other-
wise atuhorized by Federal law, rules, or
regulations or approved prior to the
procurement by the Regional Admin-
istrator.

§ 35.939 Compliance with procurement
requirements.

(a) Grantee responsibility. The grantee
is primarily responsible for selecting the
low, responsive, and responsible bidder in
accordance with applicable requirements
of State, territorial, or local laws or ordi-
nances,las well as the specific require-
ments of Federal law or this subchapter
directly affecting the procurement (for
example, the nonrestrictive specification
requirement of § 35.935-2(b) or the equal
employment opportunity requirement of
§ 35.935-6) and for the initial resolution
of complaints based upon alleged viola-
tions. If complaint is made to the Re-
gional Administrator concerning an al-
leged violation of Federal law or this
subchapter in the procurement of con-
struction services or materials for a proj-
ect involving Step"3, the complaint will
be referred to the grantee for resolution.
The grantee must promptly determine
each such complaint upon its merits per-
mitting the complaining party as well
as any other interested party who
may be adversely affected, to state in
writing or at a conference the basis for
their views concerning the proposed pro-
curement. The grantee must promptly
furnish to the complaining party and to
other affected parties, by certified mail,
a written summary of its determination,
substantiated by an engineering and
legal opinion, providing a justification
for its determination. See paragraph (c)
of the section for applicable time limita-
tions.

(b) Regional Administrator responsi-
bility. A party adversely affected by an
adverse determination of a grantee made
pursuant to paragraph (a) of this sec-
tion, concerning an alleged violation of
a specific requirement of Federal law or
this subchapter directly affecting the
procurement of construction services or
material for a project involving Step 3
may request the Regional Administrator
to review an adverse determination, sub-
ject to the time limitation set forth in
paragraph (c) of this section. A copy of
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the written adverse determination and
supporting justification shall be trans-
mitted with the request for review, to-
gether with a statement of the specific
reasons why the proposed grantee pro-
curement action would violate Federal
requirements. The Regional Administra-
tor will afford both the grantee and the
complaining party» as well as any other
interested party who may be adversely
affected, an opportunity to present the
basis for their views in writing or at a
conference, and he shall promptly state
in writing the basis for his determina-
tion of the protest. If the grantee pro-
poses to award the contract or to ap-
prove award of a specified sub-item
under the contract to a bidder other than
the low bidder, the grantee will bear the
burden of proving that its determina-
tion concerning responsiveness of the low
bid is in accordance with Federal law
and this subchapter; or, if the basis for
the grantee’s determination is a finding
that the low bidder is not responsible, the
grantee must establish and substantiate
the basis for its determination and must
establish that such determination has
been made in good faith. The written
determination by the Regional Admin-
istrator shall be promptly furnished to
the grantee and to the complainant.

(c) Time  limitations. Complaints
should be made pursuant to paragraph
(a) of this section as early as pos-
sible during the procurement process,
preferably prior to issuance of an invita-
tion for bids to avoid disruption of the
procurement process: Provided, That a
complaint authorized by paragraph (a)
of this section must be mailed by cer-
tified mail (rettim receipt requested) or
delivered no later than five working days
after the bid opening. A request for re-
view by the Regional Administrator pur-
suant to paragraph (b) of this section
must be received by the Regional Admin-
istrator within one week after the com-
plaining party received the grantee’s ad-
verse determination.

(d) Deferral of Procurement Action.
Where the grantee has received a written
compliant pursuant to paragraph (a) of
this section, it must defer issuance of its
solicitation or award or notice to proceed
under the contract (as appropriate) for
ten days after mailing or delivery of any
written adverse determination. Where
the Regional Administrator has received
a written protest pursuant to paragraph
(b) of this section, he must notify the
grantee promptly and the grantee must
defer issuance of its solicitation or award
of the construction contract, as appro-
priate, until ten days after it receives
the determination by the Regional Ad-
ministrator. If a determination is made
by either the grantee or the Regional Ad-
ministrator which is favorable to the
complainant, the terms of the solicita-
tion must be revised or the contract must
be awarded (as appropriate) in accord-
ance with such determination.

(e) Enforcement. Noncompliance with
the provisions of this subchapter affect-
ing procurement will result in (1) total
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or partial termination of the grant pur-
suant to §35.950, (2) ineligibility for
grant assistance which could otherwise
be awarded under this subchapter or (3)
disallowance of project costs (see
§ 35.940-2(j) ) incurred in violation of
the provisions of this subchapter or ap-

plicable Federal laws, as determined by.

the Regional Administrator. The grantee
may appeal adverse determinations by
the Regional Administrator in accord-
ance with the Disputes Article (Article
7 of Appendix A to Subchapter B of this
title).

§ 35.940 Determination of
costs.

allowable

The grantee will be paid, upon request,
in accordance with § 35.945, for the Fed-
eral share of all necessary costs within
the scope of the approved project and
determined to be allowable in accord-
ance with §30.701 of this chapter, this
subpart, and the grant agreement.

§ 35.940—1

Allocable project costs of the grantee
which are reasonable and necessary are
allowable. Necessary costs may include,
but are not limited to:

(a) Costs of salaries, benefits, and ex-
pendable material incurred by the
grantee for the project, except as pro-
vided in §940-2(g).

(b) Costs under construction con-
tracts.

(c) Professional and consultant serv-
ices.

(d) Facility planning directly related
to the treatment works.

(e) Sewer system
(8 35.927).

(f) Project feasibility and engineer-
ing reports.

(g) Costs required pursuant to the
Uniform Relocation Assistance and Real
Property Acquisition Policies Act of 1970,
(42 U.S.C. 4621 et seq., 4651 et seq.>, and
regulations issued thereunder (Part 4 of
this chapter).

(h) Costs of complying with the Na-
tional Environmental Policy Act, includ-
ing costs of public notices and hearings.

(i) Preparation of construction draw-
ings, specifications, estimates, and con-
struction contract documents.

-(j) Landscaping.

(k) Supervision of construction work.

(I) Removal and relocation or replace-
ment of utilities, for which the grantee
is legally obligated to pay.

(m) Materials acquired, consumed, or
expended specifically for the project.

(n) A reasonable inventory of labora-
tory chemicals and supplies necessary to
initiate plant operations.

(o> Development and preparation of
an operation and maintenance manual.

(p) Project identification
(8 30.604-4 of this chapter)*.

§ 35.940—2 Unallowable costs.

Costs which are not necessary for the
construction of a treatment works proj-
ect are unallowable. Such costs include,
but are not limited to:

(a) Basin or areawide planning not
directly related to the project;

Allowable project costs.

evaluation
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(b) Bonus payments not legally re-
quired for completion of construction in
advance of a contractual completion
date;

(c) Personal injury compensation or
damages arising out of the project,
whether determined by adjudication,
arbitration, negotiation, or otherwise;

(d) Fines and penalties resulting from
violations of, or failure to comply with,
Federal, State, or local laws;

(e) Costs outside the scope of the ap-
proved project;

(f) Interest on bonds or any other
form of indebtedness required to finance
the project costs;

(g) Ordinary operating expenses of
local government, such as salaries and
expenses of a mayor, city council mem-
bers, or city, attorney, except as provided
in § 35.940-4.

(h) Site acquisition (for example,
sewer rights-of-way, sewage treatment
plant sites, sanitary landfills and sludge
disposal areas) except as otherwise pro-
vided in § 35.940-3(a).

(i) Costs for which payment has been
or will be received under another Fed-
eral assistance program.

(j) Costs of equipment or material
procured in violation of § 35.938-4(h).

§ 35.940—3 Costs allowable, if approved.

Certain direct costs are sometimes
necessary for the contraction of a treat-
ment works and are allowable if reason-
able and approved by the Regional Ad-
ministrator in the grant agreemeiit or a
grant amendment. Such costs include,
but, are not limited to:

(a) Land acquired after October 17,
1972, that will be an integral part of the
treatment process or that will be used
for ultimate disposal of residues result-
ing from such treatment (for example,
land for spray irrigation o f,sewage
effluent).

(b) Acquisition of an operable portion
of a treatment works.

(c) Rate determination studies re-
quired pursuant to §35.925-11.

§ 35.940—4

Indirect costs of the grantee shall be
allowable in accordance with an indirect
cost agreement negotiated and incor-
porated in the grant agreement. An in-
direct cost agreement must identify those
cost elements allowable pursuant to
§ 35.940-1. Where the benefits derived
from a grantee’s indirect services cannot
be readily determined, a lump sum for
overhead may be negotiated based upon
a determination that such amount will
be approximately the same as the actual
indirect costs that may be incurred.

Indirect costs;

§ 35.940—65 Disputes concerning allow-
able costs.

The grantee should seek to resolve any
questions relating to cost allowability or
allocation at its earliest opportunity (if
possible, prior to execution of the grant
agreement). Final determinations con-
cerning the allowability of costs shall be
conclusive unless appealed within 30
days in accordance with the “Disputes”
article (Article 7) of the EPA General

Grant Conditions (Appendix A, Subchap-
ter B of this title).

§ 35.945 Grant payments.

The grantee shall be paid the Federal
share of allowable costs incurred within
the scope of an approved project, subject
to the limitations of §§ 35.925-18, 35.-
930-5, and 35.930-6; Provided, That such
payments must be in accordance with
the payment schedule and the grant
amount set forth in the grant agree-
ment and any amendments thereto. The
payment schedule will provide that pay-
ment for Step 1and Step 2 project work
will be made only on the basis of com-
pletion of the step or, if specified in the
payment schedule in the grant agree-
ment, upon completion of specific tasks
within the step. All allowable costs in-
curred prior to initiation of construction
of the project must be claimed in the
application for grant assistance for that
project prior to the award of such as-
sistance or no subsequent payment will
be made for such costs.

(a) Initial request for payment. Upon
award of grant assistance, the grantee
may request payment for the unpaid
Federal share of actual or estimated al-
lowable project costs incurred prior to
grant award subject to the limitations of
§ 35.925-18, and payment for such costs
shall be made in accordance with the
negotiated payment schedule included in
the grant agreement.

(b) Interim requests for payment. The
grantee may submit requests for pay-
ments for allowable costs incurred in ac-
cordance with the negotiated payment
schedule included in the grant agree-
ment. Upon receipt of a request for pay-
ment, subject to the limitations set forth
in §30.602-1 of this subchapter and
8§ 35.935-12, 35.935-13, and 35.935-16,
the Regional Administrator shall cause
to be disbursed from available appro-
priated funds such amounts as are nec-
essary so that the total amount of Fed-
eral payments to the grantee for the
project is equal to the Federal share of
the actual or estimated allowable proj-
ect costs incurred to date, as certified
by the grantee in its most recent request
for payment. Generally, payments will be
made within 20 days after receipt of a
request for payment.

(c) Adjustment. At any time or times
prior to final payment under the grant,
the Regional Administrator may cause
any request(s) for payment to be re-
viewed or audited. Each payment there-
tofore made shall be subject to reduction
for amounts included in the related re-
quest for payment which are found, on
the basis of such review or audit, not to
constitute allowable costs. Any payment
may be reduced for overpayments or in-
creased for underpayments on preceding
requests for payment.

(d) Refunds, rebates, credits, etc. The
Federal share of any refunds, rebates,
credits, or other amounts (including any
interest thereon) accruing to or received
by the grantee with respect to the proj-
ect, to the extent that they are properly

allocable to costs for which the grantee
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has been paid under a grant, must be
credited to the current State allotment
or paid to the United States. Reasonable
expenses incurred by the grantee for the
purpose of Securing such refunds, re-
bates, credits, or other amounts shall be
allowable under the grant when approved
by the Regional Administrator.

(e) Final payment. Upon completion

of final inspection pursuant to § 35.935-
14 and approval of the request for pay-
ment designated by the grantee as the
“final payment request” and upon com-
pliance by the grantee with all applicable
requirements of this subchapter and the
grant agreement, the Regional Adminis-
trator shall cause to be disbursed to the
grantees any balance of allowable proj-
ect cost which has not been paid to the
grantee. The final payment request must
be submitted by the grantee promptly
after final inspection. Prior to final pay-
ment under the grant, the grantee must
execute and deliver an assignment to the
United States, in form and substance
satisfactory to the Regional Counsel, of
the Federal share of refunds, rebates,
credits or other amounts (including any
interest thereon) properly allocable to
costs for which the grantee has been
paid by the Government under the grant,
and a release discharging the United
States, its officers, agents, and employees
from all liabilities, obligations, and
claims arising out of the project work or
under the grant, subject only to such ex-
ceptions which may be specified in the
release.

§35.950 Suspension or termination of
.grants.

Grants may be suspended, in accord-
ance with § 30.902 of this subchapter and
Article 4 of the General Grant Condi-
tions (Appendix A to this subchapter),
or terminated, in accordance with § 30.-
9 of this subchapter and Article 5 of
the General Grant Conditions (Appen-
dix A of this subchapter). The State
agency shall be concurrently notified in
writing of any such suspension or termi-
nation action. /

§35.955 Grant amendments to increase
grant amounts.

Grant agreements may be amended in
accordance with § 30.901 of this chapter
with respect to project changes which
have been approved in accordance with
830900 and §35.935-11 of this sub-
chapter: Provided, That no grant agree-
ment may be amended to increase the
amount of a grant unless the State
agency has approved the grant increase
from available State allotments and re-
allotments in accordance with § 35.915.

§35.960 Disputes.

Final determinations by the Regional
Administrator concerning ineligibility of
Projects for which priority has been de-
termined in accordance with § 35.915 and
final determinations by the Regional Ad-
ministrator concerning disputes arising
under a grant pursuant to this subpart
shall be final and conclusive unless ap-
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pealed by thé applicant or grantee within
30 days from the date of receipt of such
final determination in accordance with
the “Disputes” article of General Grant
Conditions (Article 7 of Appendix A to
this subchapter).

r Appendix A
COST EFFECTIVENESS ANALYSIS GUIDELINES

a. Purpose—These guidelines provide ad-
visory information concerning basic method-
ology for determining the most cost-effective
waste treatment management system or the
most cost-effective component part of any
waste treatment management system.

b. Authority.—The guidelines contained
herein are provided pursuant to section 212

(2) (C) of the Federal Water Pollution Con-

trol Act Amendments of 1972 (the Act).

c. Applicability.—These guidelines apply
to the development of plans for and the
selection of component parts of a waste
treatment management system for which a
Federal grant is awarded under 40 CFR,
Part 35.

d. Definitions.—Definitions of terms used
in these guidelines are as follows :

(1) Waste treatment management sys-
tem.—A system used to restore the integrity
of the Nation's waters. Waste treatment
management system is used synonymously
with complete waste treatment system as de-
fined in 40 CFR, Part 35.905-3.

(2) Cost-effectiveness analysis—An analy-
sis performed to determine which waste
treatment management system or compo-
nent part thereof will result in the minimum
total resources costs over time to meet the
Federal, State or local requirements.

(3) Planning period—The period over
which a waste treatment management sys-
tem is evaluated for cost-effectiveness. The
planning period commences with the initial
operation of the system.

(4) Service life.—The period of time dur-
ing which a component of a waste treat-
ment management system will be capable of
performing a function.

(5) Useful life—The period of time dur-
ing which a component of a waste treat-
ment management system will be required to
perform a function which is necessary to
the system’s operation.

e. Identification, selection and screening
of alternatives— (1) Identification of alter-
natives.—All feasible alternative waste man-
agement systems shall be initially identified.
These alternatives should include systems
discharging to receiving waters, systems
using land or subsurface disposal techniques,
and systems employing the reuse of waste-
water. In identifying alternatives, the possi-
bility of staged development of the system
shall be considered.

(2) Screening of alternatives—The iden-
tified alternatives shall be systematically
screened to define those capable of meeting
the applicable Federal, fState, and local
criteria.

(3) Selection  of alternatives.—The
screened alternatives shall be initially ana-
lyzed to determine which systems have cost-
effective potential and which should be fully
evaluated according to the cost-effectiveness
analysis procedures established in these
guidelines.

(4) Extent of effort—The extent of effort
and the level of sophistication used in the
cost-effectiveness analysis should reflect the
size and importance of the project.

f. , Cost-effective analysis procedures— (1)
Method of Analysis—The resources costs
shall be evaluated through the use of oppor-
tunity costs. For those resources that can be
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expressed in monetary terms, the interest
(discount) rate established in section (f) (5)
will be used. Monetary costs shall be calcu-
lated in terms of present worth values or
equivalent annual values over the planning
period as defined in section (f) (2). Non-
monetary factors (e.g., social and environ-
mental) shall be accounted for descriptively
in the analysis in order to determine their
significance and impact.

The most cost-effective alternative shall be
the waste treatment managefflent system
determined from the analysis to have the
lowest present worth and/or equivalent an-
nual value without overriding adverse non-
monetary costs and to realize at least identi-
cal minimum benefits in terms of applicable
Federal, State, and local standards for ef-
fluent quality, water quality, water reuse
and/or land and subsurface disposal.

(2) Planning period—The planning period
for the cost-effectiveness analysis shall be 20
years.

(3) Elements of costs—The costs to be
considered shall include the total values of
the resources atributable to the waste treat-
ment management system or to one of its
component parts. To determine these values,
all monies necessary for capital construction
costs and operation and maintenance costs
shall be identified.

Capital construction costs used in a cost-
effectiveness analysis shall include all con-
tractors’ costs of construction including over-
head and profit; costs of land, relocation, and
right-of-way and easement acquisition;
design engineering, field exploration, and en-
gineering services during construction; ad-
ministrative and legal services including
costs of bond sales; startup costs such as op-
erator training; and interest during con-
struction. Contingency allowances consistent
with the level of complexity and detail of the
cost estimates shall be included.

Annual costs for operation and mainte-
nance (including routine replacement of
equipment and equipment parts) shall be
included« in the cost-effectiveness analysis.
These costs shall be adequate to ensure ef-
fective and dependable operation during the
planning period for the system. Annual costs
shall be divided between fixed annual costs
and costs which would be dependent on the
annual quantity of wastewater collected and
treated.

(4) Prices—The various components of
cost shall be calculated on the basis of mar-
ket prices prevailing at the time of the cost-
effectiveness analysis. Inflation of wages and
prices shall not be considered in the analysis.
The implied assumption is that all prices
involved will tend to change over time by
approximately the same percentage. Thus,
the results of the cost effectiveness analysis
will not be affected by changes in the gen-
eral level of prices.

Exceptions to the foregoing can be made
if there is justification for expecting signifi-
cant changes in the relative prices of certain
items during the planning period. If such
cases are identified, the expected change in
these prices should be made to reflect their
future relative deviation from the general
price level.

(5) Interest (discount) rate—A rate of 7
percent per year will be used for the cost-
effectiveness analysis until the promulgation
of the Water Resources Council’s “Proposed
Principles and Standards for Planning Water
and Related Land Resources.” After promul-
gation of the above regulation, the rate
established for water resource projects shall
be used for the cost-effectiveness analysis.

(6) Interest during construction.—In cases
where capital expenditures can be expected

to be fairly uniform during the construction
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period, interest during construction may be
calculated asI x P XC where:

I=the interest (discount) rate in Section
f(5).

P=the construction period in years.
C=the total capital expenditures.

In cases when expenditures will not be
uniform, or when the construction period
will be greater than three years, interest dur-
ing construction shall be calculated on a
year-by-year basis.

(7)
ment works for a cost-effectiveness analysis
shall be as follows:

Land----- -
Structures
(includes

Permanent
30-50 years

plant buildings,
concrete process tankage,
basins, etc.; sewage collec-
tion and conveyance pipe-
lines; lift station struc-
tures; tunnels; outfalls)

Process equipment 15-30 years
(includes  major  process
equipment such as clarifier
mechanisms, vacuum filters,
etc.; steel process tankage
and chemical storage facili-
ties; electrical generating
facilities on standby service
only).

Auxiliary equipment _
(includes instruments and
control facilities; sewage
pumps and electric motors;
mechanical equipment such
as compressors, aeration sys-
tems, centrifuges, chlori-
nators, etc.; electrical gen-
erating facilities on regular
service).

10-15 years

Other service life periods will be acceptable
when sufficient justification can be provided.

Where a system or a component is for
interim service and the anticipated useful
life is less than the service life, the useful
life shall be substituted for the service life of
the facility in the analysis.

(8) Salvage value—Land for treatmen

works, including land used as part of the
treatment process or for ultimate disposal of
residues, shall be assumed to have a salvage
value at the end of the planning period equal
to its prevailing market value at the time of
the analysis. Right-of-way easements shall
be considered to have a salvage value not
greater than the prevailing market value at
the time of the analysis.

Structures will be assumed to have a
salvage value if there is a use for such struc-
tures at the end of the planning period. In
this case, salvage value shall be estimated
using straightline depreciation during the
service life of the treatment works.

For phased additions of process equipment
and auxiliary equipment, salvage value at the
end of the planning period may be estimated
under the same conditions and on the same
basis as described above f6r structures.

When the anticipated useful life of a facil-
ity is less than 20 years (for analysis of in-
terim facilities), salvage value can be claimed
for equipment where it can be clearly dem-
onstrated that a specific market or reuse
opportunity will exist..

Appendix B

Federal Guidelines

USER CHARGES FOR OPERATION AND MAINTE-
NANCE OP PUBLICLY OWNED TREATMENT
WORKS

(a)
mation concerning user charges pursuant to
Section 204 of the Federal Water Pollution
Control Act Amendments of 1972, PL 92-500,
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Service life—The service life of treat

RULES AND REGULATIONS

hereinafter referred to as the Act. Applicable
requirements are set forth in Subpart E (40
CFR Part 35).

(b) Authority.—The Authority for estab-
lishment of the user charge guidelines is
contained in section 204(b) (2) of the Act.

(c) Background.—Section 204(b) (1) of
the Act provides that after March 1, 1973,
Federal grant applicants shall be awarded
grants only after the Regional Administrator
has determined that the applicant has
adopted or will adopt a system of charges
to assure that each recipient of waste treat-
ment services will pay its proportionate
share of the costs of operation and main-
tenance, including replacement. The intent
of the Act with respect to user charges is
to distribute the cost of operation and main-
tenance of publicly owned treatment works
to the pollutant source and to promote self-
sufficiency of treatment works with respect
to operation and maintenance costs.

(d) Definitions.— (1) Replacement.—Ex-
penditures for obtaining and installing
equipment, accessories, or appurtenances
which are necessary to maintain the capacity
and performance during the service life of
the treatment works for which such works
were designed and constructed. The term
“operation and maintenance” includes
replacement.

(2) User charge—A charge levied on users
of treatment works for the cost of operation
and maintenance of such works.

(e) Classes of users—At least two basic
types of user charge systems are common.
The first is to charge each user a share of
the treatment works operation and mainte-
nance costs based on his estimate of meas-
ured proportional contribution to the total
treatment works loading. The second system
establishes classes for users having similar
flows and waste water characteristics; i.e.,
levels of biochemical oxygen demand, sus-
pended solids, etc. Each class is then assigned
its share of the waste treatment works opera-
tion and maintenance costs based on the pro-
portional contribution of the class to the
total treatment works loading. Either system
tis in compliance with these guidelines.

(f) Criteria against which to determine
the adequacy of user charges—The wuser
charge system shall be approved by the Re-
gional Administrator and shall be main-
tained by the grantee in accordance with the
following requirements:

(1) The user charge system must result
in the distribution off the cost of operation
and maintenance of treatment works within
the grantee’s jurisdiction to each user (or
user class) in proportion to such user’s con-
tribution to the total wastewater loading of
the treatment works. Factors such as
strength, volume, and delivery flow rate
characteristics shall be considered and in-
cluded as the basis for the user’s contribu-
tion to ensure a proportional distribution of
operation and maintenance costs to each
user (or user class).

(2) For the first year of operation, opera-
tion and maintenance costs shall be based
upon past experience for existing treatment
works or some other rational method that
can be demonstrated to be applicable.

(3) The grantee shall review user charges
annually and revise them periodically to re-
flect actual treatment works operation and
maintenance costs. '

(4) The user charge system must generate
sufficient revenue to offset the cost of all
treatment works operation and maintenance
provided by the grantee.

(5) The user charge system must be incor-
porated in one or more municipal legislative

Purpose—To set forth advisory inforenactments or other appropriate authority.

If the project is a regional treatment works
accepting wastewaters from treatment works
owned by others, then the subscribers re-

ceiving waste treatment services from the
grantee shall have adopted user charge sys-
tems in accordance with this guideline. Such
user charge systems shall also be incorpo-
rated in the appropriate municipal legisla-
tive enactments or other appropriate
authority.

(g) Model user charge systems—The user

charge system adopted by the applicant must
result in the distribution of treatment works
operation and maintenance costs to each user
(or user class) in approximate proportion to
his contribution to the total wastewater
loading of the treatment works. The follow-
ing user charge models can be used for this
purpose; however, the applicant is not lim-
ited to their use. The symbols used in the
models are as defined below: —

Ct=Total operation and maintenance
(O. & M.) costs per unit of time.

Cu=A wuser’s charge for O. & M. per unit
of time.

Cs=A surcharge for wastewaters of exces-
sive strength.

Vc= O&M cost for transportation and
treatment of a unit of wastewater,
volume.

Vu=Volume contribution from a user per
unit of time.

Vt=Total volume contribution from all
users per unit of time.

Be= O&M cost for treatment of a unit of
biochemical oxygen demand (BOD).

Bu=Total BOD contribution from a user
per unit of time.

Bt = T otal BOD contribution from all users
per unit of time.

B=Concentration of BOD from a user
above a base level.

Sc= O&M cost for treatment of a unit of
suspended solids.

Su=Total suspended solids contribution
from a user per unit of time.

S= Concentration of SS from a user above

a base level.

Pc= O&M cost for treatment of a unit of
any pollutant.

Pn=Total contribution of any pollutant
from a user per unit of time.

Pt =Total contribution of any pollutant
from all users per unit of time.

P = Concentration of any pollutant from

a user above a base level.

(1) Model No. 1—I1f the treatment works
is primarily flow dependent or if the BOD,
suspended solids, and other pollutant con-
centrations discharged by all users are ap-
proximately equal, then user charges can be
developed on a volume basis in accordance
with the model below:

Ct
Cu=— (Vu)
Vi
(2) Model No. 2—When BOD, suspended
solids, or other pollutant concentrations from
a user exceed the range of concentration of
these pollutants in normal domestic sewage,
a surcharge added to a base charge, calcu-
lated by means,of Model No. 1, can be levied.
The surcharge can be computed by the model
below:

Cs= [Be(B) +Sc(S) +Pc(P) |Vu

(3) Model No. 3—This model is commonly
called the “quantity/quality formula”:

Cu= VcVu+ BcBu+ ScSu+ PcPu

(h) Other considerations— (1) Quantity
discounts to large volume users will not be
acceptable. Savings resulting from economies
of scale should be apportioned to all users
or user classes.

(2) User charges may be established based
on a percentage of the charge for water usage
only in cases where the water charge is based
on a constant cost per unit of consumption:
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