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ENVIRONMENTAL PROTECTION AGENCY

(40 CFR 30, Revised as of June 30, 1978)

PART 30—GENERAL GRANT
REGULATIONS AND PROCEDURES

(Editor’s note: 40 CFR 30 was replaced in
its entirety by a new 40 CFR 30 on May 8,
1975, in 40 FR 20231.)

AUTHORITY: Sec. 20 and 23 of the Federal
Insecticide, Fungicide, and Rodenticide Act,
as amended (7 U.B.C. 185); (33 U.8.C. 1251;
43 U.8.C. 241, 2425, 243, 246, 300)~1, 300j-2,
300)-8; 1887, 1801, and 3351) et seq.

§ 30.100 Purpose.

This Subchapter establishes and codi-
fies uniform policies and procedures for
all grants awarded by the U.S. Environ-
mental Protection Agency (EPA).

§ 30.101 Authority.

This Subchapter is promulgated by the
Administrator of the Environmental Pro-
tection Agency pursuant to the authority
conferred by Reorganization Plan No. 3
of 1970 and pursuant to the following
statutes which authorize the award of as-
sistance by the Environmental Protec-
tion Agency:

(a) Clean 'Water Act, as amended (33
U.8.C. §§ 1251 1 seq.).

{43 FR 28484, June 30, 1978’

(b) The Clean Air Act, as amended (42
U.B.C. 1857 et seq.) ;

(¢) The Solid Waste Disposal Act, as
amended by the Resource Conservation

and Recovery Act of 1976 (42 U.S.C. 6901
et seq.) ;
[42 FR 56050, October 20, 1977]

(d) The Safe Drinking Water Acy (42
U.s.C. 300j-1, 300j-2, 300j-3);

(e) Section 301 et seq. of the Public
Hesalth Service Act, as amended (42
U.S8.C. 241, 242b, 243, and 246);

(f) Sections 20 and 23 of -the Fed-
eral Insecticide, Fungicide, and Rodenti~
cide Act, as amended (7 U.8.C. 135) ; and

{g) Federal Grant and Cooperative
Agreement Act of 1977 (41 U.S.C. 501);

and
(h) Toxic Substances Control Act (15
U.S.C. 2601).
[43 FR 28484, June 30, 1978]

§ 30.105 Applicability and scope

(a) Parts 30 through 34 of this Subchapter
contain policies and procedures waich
apply to all grants made by the Environ
mental Protection Agency and are de-
signed to achieve maximum uniformity
throughout the various grant programs
of the Environmental Protection Agency
end, where possible, consistency with
other Federal agencies. These policies
and procedures are mandatory with

respect to all Environmental Protectio
Agency grants and apply to grants
awarded or administered within and
outside the United States, unless other-
wise specified. Supplementary policies
and praocedures applicable to only certain
grant programs are issued in regulations
specifically pertaining to those programs
under Part 35 (State and Local Assist-
ance), Part 40 (Research and Demon-
stration), Part 45 (Training) and Part
46 (Fellowships). Grants or agreements
entered into with funds under the Scien-
tific Activities Overseas Program which
utilize U.S.-owned excess foreign cur-
rencies shall not be subject to this
Subchapter.

(b) Assistance agreements designat-
ed as grants or cooperative agreements
under the FPederal Grant and Coopera-
tive Agreement Act shall be subject to
part 30 and other provisions of this
subchapter which are applicable to
Jrants.

[43 FR 28484, June 30, 1978]
§ 30.110 Publication.

This Subchapter is published (in Title
40) in the daily issue of the FEDERAL REG-
1sTER and in cumulated form in the Code
of Federal Regulations.

§ 30.115 Copies.
Coples of this Subchapter in FEDERAL

RecisTer and Code of Federal Regula-
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tions form may be purchased from the
Superintendent of Documents, Govern-
ment Printing Office, Washington, D.C.
20402.

§ 30.120 Citation

This Subchapter will be cited in ac-
cordance with FEDERAL REGISTER stand-
ards. For example, this section, when re-
ferred to in divisions of this Subchapter,
should be cited as “40 CFR 30.120.”

§ 30.125 Public comment.

This Subchapter will be amended from
time to time to establish new or improved
grant policies and procedures, to simplify
and abbreviate grant application proce-
dures, to simplify and standardize grant
conditions and related reguirements, te

include or provide for statutory changes,
and to improve Agency and grantee ad-
ministration of grants. Therefore, public
comment is solicited on & continuous
basis and may be ¥ ldressed to the Direc-
tor, Grants Admiristration Division, En-
vironmental Protection Agency, Wash-
ington, D.C. 20460.

§ 30.130 Grant information.

Application forms and Informativ.
concerning Agency grants may be ob-
tained through the Grants Administra-
tion Division, Environmer:tal Protection
Agency, Washington, D.C. 20460, or any
EPA regional grants administration of-
fice. Addresses of EPA Regional Offices
are as follows:

) Region Address

States

—

IV 345 Courtland St , N.E., Atlanta, Ga 30308

Y 230 South Dearborn St, Chicago, JUI. 60604 ____

V1 1201 Elm St Dallas, Tex 75270

X 1200 6tL Ave., Seattle, Wash, 98101 .........._.

_____ New J ersey,

1735 Baltimore Ave,, Kansas Cit7, Mo. 64108 ___
Lincoln Tower, 1860 Lincoln 8t., Denver, Colo. 83203 Colorado, Montana, North Dakota, South Dakota,

IX 215 Fremont St , San Francisco, Calif 94105 .

John F. Kennedy Federal Bldg , Boston, Mass. 02203 Connecticut, Maine, Massachusetts, New Hamp

II 26 Fodorql Plaza, New York, N.Y. 10007_. ...

111 6t}119%%d Walnut, Curtis Bldg., Philadelphia, Pa.
106.

shire, Rhode Island, Vermont.

New York, Puerto Rico, Virgin
Islands.

Delaware, Disirict of Columbia, Maryland, Peun-
sylvania, Virginia, West Virgima.

..... Alabama, Florida, Georgia, Kentucky, Mississippt,

. North Carolina, South Carolina, Tennessee.

..... Iilinois, Induma, Michigan, Minnesota, Ohio,
Wisconsin.

_____ Arkansas, Lowsiana, New Mexico, Oklahoma,
Texas.

_. .. lowa, Kansas, Missouri, Nebraska.

Utah, Wyoming.

_____ Arizona, California, Hawail, Nevadas, American

Samoa, Guam, Trust Territones of Paclfic

Islands, "™ n%: Island

..... Alsska, Idaho, Oregon, Washington.

§30.135 Definitions.

All terms used in this Subchapter
which are defined in the statutes cited
in § 30.101 and which are not defired in
this Section, shall have the meaning
given to them in the relevant statutes.
As used throughout this Subchapter, the
words and terms defined in this Section
shall have the meanings set forth below,
unless (&) the context in which they are
used clearly requires a different mean-
ing, or (b) a different definition is pre-
scribed for a particular part or portion
thereof. The words and terms defined
in this Section shall have the mean-
ings set forth herein whenever used in
any correspondence, directives, orders,
or other documents of the Environmental
Protection Agency relating to grants, un-
less the context clearly requires a differ-
ent meaning.

§ 30.135~1 Administrator.

The Administrator of the Environ-
mental Protection Agency, or any per-
son authorized to act for him.

§ 30.135-2 Agency.

The United States Environmental Pro-
tection Agency (EPA).

§ 30.135~3 Allowable costs.

Those eligible, reasonable, necessary,
and allocable costs which are permitted
under the appropriate Federal cost prin-
ciples, in accordance with EPA polizy,
within the scope of the project and au-
therized for EPA participation.

{41 FR 20656, May 20, 1976]

§ 30.135-4 Applicant.

Any individual, agency, or entity
which has filed a preapplication or an
application for a grant pursuant to this
Subchapter.

§30.135-5 Budget.

The financial plan for expenditure of
all Federal and non-Federal funds for a
project, including other Federal assist-
ance, developed by cost components in
the grant application.

§ 30 1356 Budget period.

The period specified in the grant
agreement during which granted Fed-
eral funds are authorized to be expended,
obligated, or firmly committed by the
grantee for the purposes specified in the
grant agreement.

§ 30.135~7 Educational institution.

Any institution which (a) has a fac-
ulty, (b) offers courses of instruction, and

(¢) is authorized to award a degree or
certificate upon completion of a specific
course of study.

§ 30.135-8 Eligible costs.

Those costs in which Federal partici-
pation is authorized pursuant to applica-
ble statute.

(41 FR 20656, May 20, 1976}

§ 30.135-9 TFederal assistance.

The entire Federal contribution for 3
project including, but not limited to, the
EPA grant amount.

§ 30.135-10 Grant.

An award of funds or other assistance
by a written grant agreement purusant
to this Subchapter, except fellowships.

§ 30.135-11

The written agreement and amend-
ments thereto between EPA and a grant-
ee- in which the terms and conditions
governing the srant are stated and
agreed to by both parties pursuant to
§ 30.345.

§ 30.135~12 Grant approving official.

The EPA official designated to approve
grants and take other grant related ac-
tions authorized by Environmental Pro-
tection Agency Orders or this Subchapter
(sometimes referred to as the Decision
Official).

§ 30.135-13 Grant award official.

The EPA official authorized to execute
a grant agreement on behalf of the Gov-
ernment.

Grant agreement.

§ 30.135<14 Grantee.

Any individual, agency, or entity which
has been awarded a grant pursuant to
§ 30.345.

§ 30.135=15 In-kind contribution.

The value of a non-cash contribution
provided by (a) the grantee, (b) other
public agencies and institutions, (¢) pri-
vate organizations and individuals, or (d)
EPA. An in-kind contribution may con-
sist of charges for real property and
equipment and value of goods and serw
ices directly benefiting and specifically
identifiable to the grant prograin

§ 30.135~16 Nonprofit organization.

Any corporation, trust, foundation, or
institution (a) which 1s entitled 1o ex-



emption under section 501¢c) (3) of the
Internal Revenue Code, or (b) which is
not organized for profit and no part of
the net earnings of which inure to the
benefit of any private shareholder or
individual.

§ 30.135-17 Project.

The undertaking identified in the
grant egreement which will receive EPA
assistance. The term project may refer
to a program (e.g., State water pollution
conirol program, air pollution control
program)  for the budget period for
which EPA assistance is provided.

£20.125..18 Project costs.

All costs incurred by a grantee in ac-
complishing the objectives of a grant
project, not limited to those costs which
are allowable in computing the final EPA
grant amount or total Federal assistance.

§ 30.135~19 Project Officer.

The EPA official designated in the
grant agreement as the Agency’s prin-
cipal contact with the grantee on a par-
ticular grant. This person is the indi-
vidual responsible for the performance
and/or coordination of project monitor-
me.

§ 30.135~20 Project period.

The period of time specified in the
grant agreement as estimated to be re-
quired for completion of the project for
which Federal grant support has been
requested. It 1s composed of one or more
budget periods.

§ 30.135-21

The Regional Administrator of one of
the 10 EPA Regional Offices, or any per-
son authorized to act for him

Regional Administrator.

§ 30.135-22 Subagrcement.

A written “agreement between an
EPA grantee and another party (other
than another public agency) and any
tier of agreement thereunder for the
furnishing of services, supplies, or
equipment necessary to complete the
project for which & grant was awarded.
These agreements include contracts
and subcontracts for personal and pro-
fessional -services, agreements with
consultants, and purchase orders.

[43 FR 28484, June 30, 1978]

Subpart A-—-Basic Policies

§ 30.200 Grant simplification goals and
policy.

It is EPA policy that, consistent with
protection of the public interest, proce-
dures used in administering and imple-
menting grant programs shall encourage

the minimization of paperwork and
intraagency decision procedures, and the
best use of available manpower and
funds, to prevent needless duplication
and unnecessary delays.

§30.205 Role of EPA.

The Environmental Protection Agency
has a mandate to protect and enhance
the environment. Grants and fellowships
are among EPA's principal means of
achieving its objectives. EPA financial
assistance may be awarded to support
State and local governments, research,
demonstration, or training projects, fel-
lowships and such other programs that
advance the Agency’s mission.

§ 30.210 Role of the grantee.

An award of a grant shall be deemed
to constitute & public trust. It is the re-
sponsibility of the grantee to comply with
this Subchapter and ali terms and ccn-
ditions of the grant agreement, efficiently
and effectively manage grant funds
within the approved budge:, complete
the undertaking in a diligent and pro-
iessional manner, and monitor and report
performance. This responsibility may be
neither delegated nor transferred by the
grantee.

§ 30.215 Records of grant actions.

(a) An official EPA file shall be estan-
lished for each EPA grant. To the extent
that retained copies of documents do not
represent all significant actions taken,
switable memoranda or summary state-
ments of such undocumented actions
must be prepared promptly and retained
in the grant file.

(b) The grantee shall establish an
official file for each grant received from
EPA. The file should contain documenta-
tion of all actions taken with respect to
the grant (see § 30.805).

§ 30.220 Consolidated grants.

A consolidated grant is a grant funded
under more than one grant authority by
EPA or a grant awarded in conjunction
with one or more Federal agencies (e.g.,
Joint Funded Assistance). Application for and
award and administration of a consolidated
grant must conform to this Subchapter, ex-
cept as the Director, Grants Administration
Division, may otherwise direct with respect
to substantutory requirements. Those condi-
tions and procedures will conform to this
Subchapter to the greatest extent practicable.

[43 FR 28484, June 30, 1978]

§ 30.225 Foreign grants.

(a) A foreign grant, as used in this
Part, means an EPA award for such proj-
ect, all or any part of which will be per-
formed in a foreign country by (1) a

U.8. grantee, (2) a foreign grantee, or
(3) an international organization.

(b) Grant applications for work per-
formed in the United States shall gen-
erally be given preference over applica’
tions for similar work to be performed in
a foreign country.

(c) Foreign grants shall comply with
this Subchapter and shall be awarded
and administered pursuant to such ad-
ditional conditions and procedures as
may be established by EPA. Grants or
agreements entered into with funds un-
der the Scientific Activities Overseas Pro-
gram which utilize U.S.-owned excess
foreign currencies shall not be subject to
this Subchapter.

§ 30.225-1 Clearance requirements.

The total amount of foreign awards
financed by EPA during a fiscal year may
not exceed any ceilings on foreign obli-
gatlons which may be established for
that fiscal year by the Office of Manage-
ment and Budget. Department of State
clearance must be obtained by EPA
through the EPA Office of International
Actlvities prior to the award of a foreign
grant.

§ 30.225~2 Criteria for award.

All of the following criteria must be
met before a foreign grant may be
awarded:

(a) The foreign proposal is outstand-
ing or original in concept and important
to the achievement of EPA program ob-
jectives;

(b} The proposed work must be per-
formed outside the United States be-
cause of unusual personnel or material
resources available, or other existing con-
ditions;

(¢) The proposed work is urgently
needed by the sponsoring program office
and constitutes a timely opportunity
which would be lost if not supported at
this time; and

(d) An adequate level of funding can-
not be obtained for the toreign work by
the applicant without financial support
from EPA.

§ 30.225~-3 Allowability of costs.

(a) Travel costs are allowable for for-
eign grants if itemized in the application
and approved by EPA as part of the grant
agreetment or if approved in writing hy
EPA in advance of each trip.

(b) Indirect costs are not allowable
for foreign grants unless an estab-
lished or provisional indirect cost rate
is in effect at the time of grant award.
In the case of a U.S. grantee perform-
ing only a part of a project in a for-
eign country, indirect costs are al-
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lowed for that part of the work per-
formed in the United States.

[43 FR 28484, June 30, 1978)
(el [Revoked, 41 FR 20656, May 20, 1976]

§ 30.225-4 Payments.

(8) All payments will be made in U .S.
currency unless otherwise specified in the
grant agreement. If payment is made in
foreign currency, payments will be in an
amount equal at the time of payment to
the United States dollars awarded.

(b) Refunds and febates should be
made in the currency of the original pay-
ment and shall be in an amount equal,
at the time of payment, to United States
dollars awarded.

§ 30.230 Grants administration review.

The Director, Grants Administration
Division, shall conduct such review, as he
dezems appropriate, of the administration
of each EPA grant program or of grants
awarded by a particular EPA office to de-
termine compliance with the policies and
procedures of this Subchapter and to de-
termine further steps necessary to imple-
ment § 30.200.

§ 30.235 Disclosure of information.

(a) EPA policy concerning release of
information under the Freedom of In-
formation Act, 5 U.S.C. 552, is stated in
Part 2 of this Chapter. Applicants for
grants, grantees, and their contractors
should be aware that informstion pro-
vided to EPA is subject to disclosure to
others pursuant to the Freedom of Infor-

mation Act. In addition EPA acquires the
right, unless otherwise proiided in &
grant agreement, to use and disclose
project data, pursuant to Appendix C to
this Part.

(b) Any persen who submits to EPA
any information under this Part, and
who desires that EPA not disclose any
or all of the information, may place on
{(or attach to) the information, at the
time it is submitted to EPA, a cover
sheet, stamped or typed legend, or other
suitable form of notice employing lan-
guage such as “trade secret,” “proprie-
tary,” or “business confidential.” Alleg-
edly confidential portions of otherwise
non-confidential documents should be
clearly identified by the business, and
may be submitted separately to facilitate
identification and handling by EPA. Ap-
plicants should also comply with further
instructions in application forms con-
cerning the assertion of confidentiality
claims, See . $52.203 and 2.204 of this
chapter.

{41 FR 36918, September 1, 1976]

(¢) Unless a specific provision (special
condition) in the grant otherwise pro-
vides, information submitted in an ap-
plication or other submission with a re-
strictive marking will nevertheless be
subject to the Government’s duty to dis-
close information pursuant to the Free-
dom of Information Act and the Govern-
ment’s rights to utilize data pursuant to
Appendix C of this Part.

§ 30.245 Fraud and other unlawful or
corrupt practices.

(a) The award and administration of

EPA grants, and of subagreements
awarded by grantees under those grants,
must be accomplished free from bribery,
graft, kickbacks, and other corrupt prac-
tices, The grantee bears the primary re-
sponsihility for the prevention, detection
and cooperation in the prosecution of any
such conduct; Federal administrative or
other legally available remedies will he
pursued, however, to the extent appro-
priate.
. () The grantee must effectively pur-
sue available State or local legal and ad-
ministrative remedies, and take appro-
priate remedial action with respect to
any allegations or evidence of such ille-
gality or corrupt practices which are
brought to its attention. The grantee
must advise the Project Officer immedi-
ately when such allegation or evidence
comes to its attention, ad must periodi-
cally advise the Project Officer of the
status and ultimate disposition_of any
matter, including those referred pursu-
ant to Paragraph (c) of this section.

(c) If any allegations, evidence or even
appearance of such illegality or corrupt
practices comes to the attention of the
EPA Project Officer, he must promptly
report briefly in writing the substance of
the allegations or evidence to the Direc-
tor, EPA Security and Inspection Divi-
sion., When so advised by the Director,
EPA Security and Inspection Division, he
must bring the matter to the attention
of the grantee for action.

(d) If any allegations, eviaence or even
appearance of such illegality or corrupt
practices comes to the attention of any
other EPA employee, he must promptly
report briefly in writing the substance of
the allegation or evidence to the Director,
EPA Security and Inspection Division.

(e) A person, firm, or organization
which is demonstrated upon adequate
evidence to have been involved in bribery
or other unlawful or corrupt practices on
a Federally-assisted project may be de-
termined nonresponsible and ineligible by
the Director, Grant Administration Divi-
sion, or an EPA grant award or for the
award of a contract under an EPA grant,
pursuant to § 30.340-2(c). The Director,
Grants Administration Division, shall

make such determination whenever he
determines there is adequate evidence of
such involvement, after opportunity for
conference (with right of counsel) has
been afforded to the affected person, firm,
or organization. Such determination shall
be binding upon EPA grant personnel,
The Director, Grants Administration Di-
vision, shall notify EPA grant personnel
and other appropriate persons of such
determination or of any termination,
modification, or suspension of the deter-
mination. The grantee may. appeal a de-
termination of the Director, Grants Ad-
ministration Division, made pursuant to
this section (see Subpart J of this part).

Subpart B—Application and Award

§ 30.300 Preapplication procedures.

(a) Intormal inquiries by potential
grant applicants prior to application sub-
mission are encouraged to expedite prep-
aration and evaluation of the grant ap-
plication.documents. Such inquiries may
rélate to procedural or substantive mat-
ters and may range from informal tele-
phone advice to pre-arranged briefings
of individuals or classes of potential ap-
plicants. Questions should be directed to
the appropriate Environmental Protec-
tion Agency program office from which
funding is being sought or to the grants
administration office in Headquarters or
in the region in which the applicant is
located. Inquiries may be directed to
State officials for applications which in-
clude State participation in the review
process (e.g., grants for construction of
treatment works.)

(b) Submission of preapplications to
EPA is encouraged for all research, dem-
onstration; and training grant pro-
grams to (1) establish communication
between EPA and the applicant; (2) de-
termine applicant’s eligibility; (3) deter-
mine how well the project can compete
with similar applications; and (4) elimi-
nate any proposal which has no chance
for funding.

(c) An applicant submitting a preap-
plication to the grants administration of-
fice shall be promptly notified that (1)
the preapplication has been received; (2)
it has been forwarded to the appropriate
program for an expression of interest,
and (3) the program office will contact
the applicant directly regarding possible
followup action.

(d) Generally, preapplication process-
ing requires 45 days and is not part of
the 90 day review period for formal grant
applications.

§ 30.305 A-935 procedures.
{41 FR 20656, May 20, 1976]

(a) Office of Management and Budget
Circular A-95 (revised) (41 FR 2052,
January 13, 19"76) provides for State and



areawide clearinghouse evaluation, re-
view, and coordination of Federally-
assisted programs and projects. There-
fore, applicants applying for a planning,
program, survey, demonstration, or con-
straction grant must comply with ap-
propriate coordination procedures out-
lined in the A-95 Circular. Generally,
coordination is required prior to sub-
mitting an application. However, in cer-
tain cases clearinghouses will be afforded
the opportunity to comment during the
initial phases of project work in con-
junction with the development of plans
and application materials.

(b) A-95 procedures include but are
not limited to the provisions set forth
below in § 30.305-1 through _§ 30.305-8.

§ 30.305~1 Specific areas of clearing-

bouse evaluation.

[41 FR 20656, May 20, 1976]

The following specific areas are nor-
mally considered during clearinghouse
evaluation. It should be recognized, how-
ever, that clearinghouses are responsible
for the comprehensive planning needs of
their jurisdictional area and may, there-
fore, consider areas other than those
listed.

(a) The extent to which the project is
consistent with or contributes to the ful-
fillment of the State, areawide, and local
comprehensive plans,

(b) The extent to which the proposed
project: -

(1) Duplicates, runs counter to, or
needs to be coordinated with other proj-
ects or activities being carried out in or
affecting the aresa; or

(2) Might be revised to increase its
effectiveness or efficiency.

(¢) The extent to which the project
contributes to the achievement of State,
areawide, and local objectives and prior-
ities relating to natural and human re-
sources and economic and community de-
velopment as specified in Section 401 of
the Intergovernmental Cooperation Act
of 1968, including:

(1) Appropriate land uses for housing,
commercial, industrial, government, in-
stitutional, and other purposes;

(2) Wise development and considera-
tion of natural resources, including land,
water, mineral, wildlife, and others;

(3) Balanced transportation systems,
ineluding highway, air, water, pedestrian,
mass transit, and other modes for the
movement of people and goods;

(4) Adequate outdoor recreation and
open space;

(56) Protection of areas of unique nat-
ural beauty, historical, archeological,
architectural, and scientific interest;

(8) Properly planned community facil-
ities, including utilities for the supply of

power, water, and communications, for
the safe disposal of wastes, and for other
purposes; and

(1) Concern for high standards of de-
sign.

(d) The extent to which the project
significantly affects the environment in-
cluding:

{1) The environmental impact of the
proposed project;

(2) Any adverse environmental effects
which cannot be avoided should the pro-
posed project be implemented; .

(3) Alternatives to the proposed proj-
ect;

(4) The relationship between local
short term uses of man’s environment
and the maintenance and enhancement
of long term productivity; and

(5) Any irreversible or irretrievable
commitments of resources which would
be involved in the proposed project or
action, should it be imyrlemented.

(e) The extent to which the project
contributes to more balanced patterns
of settlement and delivery of services
to all sectors of the area population, in-

. cluding minority groups.

(f) In the case of a project for which
assistance is being sought by a special
purpose unit of government, whether the
unit of general local government having
jurisdiction over the area in which the
project is to be locatzd has applied for
or plans to apply for assistance for the
same or a similar type project.

§ 30.305-2 Notification of intent (A-95,
Part I).

[41 FR 20656, May 20, 1976]

(a) General (for specific requirements
for the construction grants program see
§ 30.305-8). Applicants or potential ap-
plicants for assistance under an EPA
grant are required to notify both State
and areawide planning and development
clearinghouses, in the jurisdiction in
which the project is to be located, of their
intent to apply for EPA assistance. In the
case of an application in any State for
an activity that is Statewide or broader
in nature (such as for various types of
research) and does not affect nor have
specific applicability to areawide or local
planning and programs, the notification
need be sent only to the State clearing-
house. Involvement of areawide clear-
inghouses in the review in such cases will
be at the initiative of the State clearing-
house. If notification of intent to apply
for EPA assistance was not furnished
the clearinghouse(s), the completed ap-
plication must be submitted to the clear-
inghouse(s) prior to submission to EPA.
However, prior notification of intent to
apply is preferable to submitting the final
completed aprlication. In addition,
grantees must notify State and areawide
clearinghouse(s) of any major modifica-

tions in a project. The current list of EPA
grant programs which must comply with
the A-95 procedures are listed below. Any
additions to this listing will be indicated
in the Catalog of Federal Domestic As-
sistance (see §30.305-2.c.(5)).

(1) 66.001-Alr Pollution Control Proe
gram Grants;

{2) 66.005-Air Pollution Control Sur-
vey and Demonstration Grants;

.€3) 66.451 Solid and Hazardous
Waste Management Program Support
Grants;

(4) 66.452 Solid Waste Management
Demonstration Grants;

[42 FR 56050, October 20, 1977]

(5) 66.418—Construction Grants for
Wastewater Treatment Works;

(6) 66.419~Water Pollution Control-
State and Interstate Program Grants;

(1) 66.420-Water Pollution Control-
State and Local Manpower Program De-
velopment;

(8) 66.426-Water Pollution Control
State and Areawide Waste Treatment
Management Planning Grants;

(9) 66.432-State Public Water System
Supervision Program Grants;

(10) 66.433-State Underground Water
Source Protection Program Grants;

(11) 66.505-Water Pollution Confrol-
Research, Developmental, and Demon-
stration Grants (Demonstration only);

(12) 66.506-Safe Drinking Water Re-
search and Demonstration Grants (Dem-
onstration Only) ;

(13) 66.600-Environmental Protection
Consolidated Grants-Program Support;

(14) 66.602 Environmental Protection
Consolidated Grants—Special Purpose;

(15) 66.453 Solid Waste Management
Training Grants;

(16) 66.504 Solid Waste Disposal Re-
search Grants.

(17) 66.700 Pesticides enforcement
and applicator training and certifica-
tion grant program.

(18) 66.438 Water pollution control
State management assistance grants.

[43 FR 28484, June 30, 1978]

Applications from Federally recognized
Indian Tribes are excluded from this re-
quirement. However, they may voluntar-
ily participate in the procedures of this
section and are encouraged to do so. EPA:
will notify the appropriate State and
areawide clearinghouse(s) of any appli-
cations from Federally recognized Indian
tribes upon their receipt.

(b) Notification will normally precede
the preparation of the application. It will
be mailed to the clearinghouse at the
earliest feasible time to assure maximum
time for effective coordination and to
avoid delay in the timely submission of
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the completed application to EPA. Far-
Hest feasible time means at such time
as the applicant determines it will de-
velop an application.

t¢)' The notification fo each clearing-
house will be accompanied by a summary
description whicn should include the fol-
lowing:

(1) Identity of the applicant agency
organization, or individual.

(2) The geographic location of the
project to be assisted. A map should
be provided, if appropriate.

(3) A brief description of the proposed
project by type, purpose, general size
or scale, éstimated cost, beneficiaries, or
other characteristics which will enable
the clearinghouses to identify agencies
of State or local government having
plans, programs, or projects that might
be affected by the proposed projects.

(4) A statement as to whether or not
the applicant has been advised by EPA
that he will be required to submit en-
vironmental impact information in con-
nection with the proposed project.

(5) The EPA program title and num-
ber under which assistance will be sought
as indlcated in the latest Catalog of Fed-
eral Domestic Assistance (The Catalog
is issued annually in the spring and is
updated during the year). In the case of
programs not listed therein, programs
will be identified by Public Law number
or U.S. Code citation. Applicants uncer-
tain as to appropriate program identifi-
cation should contact the EPA program
or grants administration office.

(6) The estimated date the applicant
expects to formally file an application.

(7) When available any more detailed
documentation describing the proposed
project (e.g., plans and preapplication
material) .

§ 30.305-3

Tivee inlivitonas,
{41 FR 20656, May 20, 1976}

ta) Time Lmitations. (1) State and
areawide clearinghouse(s) may have a
period of 30 calendar days dfter receipt
of a project notification of intent to ap-
ply for assistance in which to inform
State and multistate agencies and local
or regional governments or agencies that
may be affected by the project, to ar-
range, as may be necessary, to consult
with the applicant thereon and to com-
plete review and submit comments to the
applicant. If the review cannot be com-
pleted during this period, however, the
clearinghouse(s) may work with the ap-
plicant in the resolution of any problems
raised by the proposed project during the
period in which the application is being
completed. Clearinghouses are strongly
urged to notify applicants if they cannot
complete their review within the 30 day
comment period.

(2) When no notification of intent to
apply for assistance has been submitted
and the clearinghouse has received in-
stead a completed application, it may
have 60 calendar days from date of re-
ceipt to review the completed applica-
tion. However, if clearinghouses carmot
complete their reviews within a 30 cal-
endar day period they are strongly urged
to give the applicant formal notice to
that effect at the beginning of the com-
ment period. Where reviews have been
completed prior to completion of an ap-
plication, a copy of the completed ap-
plication will be supplied to the clearing-
house, upon request, when the applica-
tion is submitted to EPA.

(b) Submission of Comments. (1)
Areawide clearinghouses will include, as
attachments to their comments: (1) all
written comments submitted to the area-
wide clearinghouse by other jurisdictions,
agencies, or parties, when they are at
variance with the clearinghouse com-
ments; and (ii) a list of parties from
whom comments were solicited.

(2) Applicants will include with the
completed application all comments and
recommendations made by or through
clearinghouse(s), with a statement that
such comments have been considered
prior to submission of the application.
Where no comments have been received
from a clearinghouse(s) a statement
must be included with the application
that the procedures outlined in this sec-
tion have been followed and that no com-
ments or recommendations have been
recelved

§ 30.305—4 EPA processing.
[41 FR 20656, May 20, 1976}

(a) Applications that do not evidence
that both areawide and State clearing-
houses have been given an opportunity to
review the application will be returned
to the applicant with instruction to ful-
fill the requirements of Part.I of OMB
Circular A-95. )

(b) Any comments accompanying &p-
plications must be utilized in evaluating
the applications.

(¢) EPA will notify clearinghouse(s)
within seven (7) working days of any
major action taken on applications re-
viewed by the clearinghouse(s). Major
actions will include awards (including
subsequent Step 2 and Step 3 awards for
wastewater treatment projects), rejec-
tions, returns for amendments, deferrals,
or withdrawals. The standard multipur-
pose form, Standard Form 424, as pre-
scribed by Federal Management Circular
74-7, will be used for this purpose.

(d) Where a clearinghouse has rec-
ommended against approval of an ap-
plication or approval only wth specific
and major substantive changes. and EPA

approves the project without incorporat-
ing the recommendations of the clearing~
house, EPA will provide the clearing-
house, in writing, with an explanation
therefor along with the notice of action
under subsection 30.305-4c.

(&) Where a clearinghouse has recom-
mended against approval of a project be-
cause it conflicts with or duplicates
another Federal of Federally-assisted
project, the EPA program office review-
ing the application will consult with the
agency or agencies assisting the refer-
enced projects prior to approving the ap-
plication.

(f) If comments accompanying an ap-
plication from a special purpose unit of
government indicate that a similar ap-
plication is forthcoming from the gen-
eral purpose unit of government in the
areas in which the applicant and/or the
proposed project is located, preference
will be given to the general purpose unit
as specified in Section 402 of the Inter-
governmental Cooperation Act of 1968,
Where such preference cannot be so 8+ |
corded, EPA will notify in writing, t...-
unit of general local government and the
Office of Management and Budget of the
reasons therefor.

§ 30.305~5 Programs requiring state
plans and jointly funded projects (A~
95 Part II1).

[41 FR 20656, May 20, 19761

(a) Applicability. This section ap-
plies to air pollution control program
grants, water pollution control State
and interstate program grants, solid
and hazardous waste management pro-
gram support grants, State public
water system supervision program
grants, State underground water
source protection program grants, safe
drinking water State and local pro-
gram development- grants, and envi-
ronmental protection consolidated
grants-program support to the extent
they involve State plans.

[43 FR 28484, June 30, 1978]

(b) Definitions. (1) State Plan. A State
plan is a plan prepared by a State agency
that includes any required supporting
planning reports or documentation that
indicates the programs, projects, and
activities for which EPA funds will be
used.

(2) Jointly FPunded Projects. A jointly
funded project is a. project for which
assistance is sought, on a combined or
coordinated basis, Involving two or more
Federal programs or funding authories.

(¢) Review. (1) Prior to funding any
grant requiring, by statute or EPA ad-
ministrative regulations, a State plan
as a condition of assistance, the EPA
program office must insure that the Gov-



ernor, of his designated agency, has been

given the opportunity to comment on the

relationship of the program to be funded

to the State plan. EPA encourages the

Governor to include the appropriate

av!rea.wide clearinghouse in State plan re-
ew.

(2) Prior to funding a jointly funded
project, the EPA program office must
insure that the State and areawide clear-
inghouse(s) have been given the oppor-
tunity to comment on the relationship of
the proposed jointly funded project to
Btate or areawlde comprehensive plans
and programs. ,

(d) Time Limitations and Submission
of Comments. (1) The Governor or his
designated agency may have a period of
45 calendar days for review and com-
ment.

(2) Applicgnts must secure and submit
with the application comments received
pursuant to § 30.305-5¢. If the applicant
fails to receive comments within the pre-
scribed 45 calendar day period, a state-
ment must be included with the appli-
cation that the procedures outlined in
this section have been followed and no
comments or recommendations have
been received.

§ 30.305-6 Coordination of planning in
multijurisdictional areas (A-93, Part

Iv).
[41 FR 20656, May 20, 1976]

(a) Applicability. This section applies
only to Water Pollution Control State
and Areawide Waste Treatment Man-
agement Planning Grants.

(b) Requirements of Applicants. (1)
Applicants for State and Areawide
Waste Treatment Management Planning
grants must demonstrate in the application
that the proposed activity is consistent and
takes into account the relationship with af-
fected State, local and Federal programs,
and with other applicable resource and de-
velopmental planning programs in the multi-
jurisdictional areas.

(1) Por areawide designated planning
agencies, the application must ade-
quately:

(A) Certify that affected general pur-
pose units of local governments within
the boundaries of the designated plan-
ning area have submitted or intend to
submit resolutions of intent to have in
operation a coordinated waste treatment
management system and that such af-
fected units of local government have the
legal authority to enter into agreements
for coordinated wastewater manage-
ment.

{B) Provide a certification document
submitted by the State designated plan-
ning agency which states that the State
has reviewed the application pursuant
to 40 CFR 35.208-2(b).

(1) For S8tate designated planning
agencies, the application must show evi-
dence that adequate communication was
made with chief elected officials of local
units of governments in the designation
of local multijurisdictional areas.

(iif) For intrastate and interstate area-
wide planning agencies, the application
must provide a certification document
submitted by the State planning agency
in the State which includes the largest
portion of the area’s population pursu-
ant to 40 CFR 35.210-1(d).

(2) The completed application will be
submitted to the Office of the Gover-
nor(s) of the State(s) before it is sub-
mitted to EPA. The Governor(s) shall
have 45 calendar days in which to certify
that the proposed work complies or does
not comply with all State requirements;
that the proposed planning work pro-
gram is or is not adequate and necessary
to accomplish the development of a plan;
that the planning will or will not dupli-
cate any work which has been done or is
being done to meet the facilities planning
requirements of 40 CFR 35.917 through
35.917-8; and that the State(s) either
recommends or does not recommend that
the grant application should be approved
by EPA.

§ 30.305-7 Confidential information.
[41 FR 20656, May 20, 1976]

Under some programs, applicants are
required to submit confidential informa-
tion to EPA. Such information may re-
late to the applicant’s financial status or
structure, personnel, or may involve pro-
prietory information and need not be in-
cluded with applications submitted to
clearinghouse(s) for review. EPA’s poli-
¢y concerning disclosure of information
under the Freedcm of Information Act,
5 U.B.C. 552, is stated in 40 CFR Chap-
ter 1, Part 2.

§ 30.305-8 Specific requirements for
the Construction Grant Program.

[41 FR 20656, May 20, 1976]

(a) General. Applicants 1ur grants for
the planning or construction of a waste-
water treatment facility (P.L. 92-500, 40
CFR Part 35) must comply with the fol-
lowing specific requirements. Where pro-
visions of this section differ from the
general A-95 procedures set forth in
other sections of Part 80 the require-
ments of this section shall prevail.

(b) Specific Procedures. (1) Plans of
Study (POS) for facilities planning and
any related Step 1 application materials
should be submitted to the appropriate
A-95 clearinghouse prior to the time for
formal submission to the State and EPA
of application for Step 1 assistance. The

submission of the POS and related ma-
terials shall constitute a notification of
intent to apply for assistance as provided
in §30.305-2 and § 30.305-3 above. The
clearinghouse shall have 30 calendar days
to review the POS and related materials.
The comments of the clearinghouse on
the POS should then accompany the ap-
plication through the review process. The
POS should be sent to the clearinghouse
sufficiently early to avoid delays in the
1ater submission of the Step 1 applica-
fon.

(2) Thirty (30) calendar or more days
prior {o the public hearing on the draft
facility plan, or, if no public hearing is
held, a reasonable time before submit-
tal of a facility plan to the State ang
EPA for approval, the draft facility plan,
and any associated grant application ma-
terials, should be submitted to the A-95
clearinghouse for a second review. The
submission of the draft facility plan and
related materials shall constitute a noti-
fication of intent to apply for assistance
as provided in § 30.305-2 and § 30.305-3
above. The clearinghouse shall have 30
calendar days to review the draft facility
plan.

(3) Any prior clearinghouse com-
ments on the facility plan will be con-
sidered as part of the application for any
subsequent Step 2 or Step 3 grant. EPA
will notify the clearinghouse of subse-
quent Step 2 or Step 3 awards within 7
work days after grant award. Where an
application is approved over clearing-
house objections, an explanation must
be furnished to the clearinghouse as to
why any specific recommendation was
not followed.

(4) Once A-95 review has been ob-
tained on a POS and a Step 1 facility
plan, no further A-95 review of the Step
2 and Step 3 applications, which imple-
ment the plan, will be required except
(i) when there are significant departures
from or additions to what was covered
in the Step 1 facility, (ii)" when the clear-
inghouse requests opportunity for addi-
tional review on a specific project, or
(iii) when State policy requires addi-
tional A-95 review of Step 2 or 3 grant
applications. The clearinghouse shall
have 30 calendar days to make these ad-
ditional reviews, when required.”

§ 30.310 Unsolicited proposal.

(a) For purposes of this Subchapter,
an unsolicited proposal is a written offer
to perform work which (1) does not re-
sult from (i) a formal written EPA re-
quest for contract proposals or quota-
tions, or (ii) an oral quotation solicited
under EPA small purchase procedures,
(2) is not submitted on a grant preappli-
cation or application form, and (3) is in-
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tended to result in award of an EPA
grant or contract.

(b) Unsolicited proposals received by
any organizational element of EPA shall
be forwarded immediately to the Grants
Administration Division for official re-
ceipt and processing. The Grants Admin-
istration Division will acknowledge re-
ceipt to the person or organization
submitting the proposal and transmit the
proposal to the appropriate program of-
fice for evaluation. If the program office
decides to consider the proposal for a
grant award, a grant application pur-
suant to § 30.315 will be required. If the
proposal is to be recommended for fund-
ing under the contract mechanism, ap-
propriate notification will be forwarded
from the program office to the Grants
Administration Division for closeout of
the file.

§ 30.315 Application requirements.

Submittals which substantially com-
ply with this Subchapter shall be deemed
to be applications. An application shall
include the completed application form,
technical documents and supplementary
materials furnished by the applicant.
Submittals which do not substantially
comply with this Subchapter shall be re-
turned to the applicant.

§ 30.315~1 Signature.

(a), Applications must be signed by the
applicant or a person authorized to obli-
gate the applicant to the terms and con-

ditions of the grant, if approved. At least one
copy of the application must have an original
signature.

(b) Each grant application shall con-
stitute an.offer to accept the require-
ments of this Subchapter and the terms
and conditions of the grant agreement.

(¢) An applicant may be prosecuted
under Federal, State, or local statutes for
any false statement, misrepresentation,
or concealment made as part of an ap-
plication for EPA grant funds.

[43 FR 28484, June 30, 1978}

§30.315-2 Forms.

The following forms shall be used 1n
applying for an EPA grant.

Type of applicant

Type of
application Other than State  State and local
and local governmental
agencies

EPA Form 5700- EPA Form
12 (optional).

Preapplication j*
EPA Form 5700 EPA Form

(optional).
Research, dem-

onstration, and  12. 5700-12 (or
training grants. EPA Form
5700-33).

Program and Not applicable.... EPA Form
planning 5700-33.
grants.

Consolidated EPA Form 5700~ Do.
grants. 12.

Wastewater Not applicable_.... EPA Form
treatment con- 5700-32.
struction

er o ral Not EPA Form
Water pollution copt

State management applicable. 5700-31.

assstance granta

{43 FR 28484, June 30, 1978]

§ 30.315-3 Time of submission.

Applications should be submitted well
in advance of the desired grant award
date. Generally, processing of a complete
grant application requires 90 days after
receipt of the application by EPA.

§ 30.315-4 Place of submission.

Place of submission varies with type
of grant for which application is being
made. Therefore, instructions regarding
place of submission are included 1n each
grant application Kkit.

§ 30.320 Use and disclosure of informa.
tion.

(a) All grant applications, preappli-
cations, and unsolicited proposals, when
received by EPA, constitute agency rec-
ords. As such, their release may be re-
quested by any member of ‘the public
under the Freedom of Information Act,
5 U.S.C. 552, and must be disclosed to the
requester unless exempt from disclosure
urider 5 U.S.C. 552(b). EPA regulations
implementing 5 U.S.C. 552 are published
in Part 2 of this Chapter.

(b) An assertion of entitlement to con-
ddential treatment of part or all of the
information in an application may be
made using the procedure described in
§ 30.235(b). See also § § 2.203 and 2.204
of this chapter.

|41 FR 36918, September 1, 1976}

(¢) Any person who submits a grant
application, preapplication or unsolicited
proposal to EPA shall be deemed by EPA
to have thereby consented to review of
that application, preapplication or pro-
posal by extramural reviewers, as ap-
propriate under § 40.150(a) of this Chap-
ter, unless a specific and conspicuous
statement to the contrary appears on the

face of the document. Extramural re-
viewers’ recommendations’ shall not be
disclosed.

(d) If a grant or subagreement. is
awarded to a submitter in response to his
application, preapplication or unsolicited
proposal, EPA shall ireat the information
in the application, preapplication, un-
solicited proposal or resulting grant or
contract as available to the public and
free from any limitation on use or dis-
closure, notwithstanding any legend as-
serting a claim for nondisclosure except
to the extent otherwise expressly pro-
vided by special condition in the grant.

§ 30.325 Evaluation of application.

Each applicant shall be notified that
the application has been received and is
in the process of evaluation pursuant to
this Subchapter. Each application shall
he subjected to a (a) preliminary admin-
istrative review to determine the com-
pleteness of the application, (b) program,
technical, and scientific evaluation to
determine the merit and relevance of the
project to EPA program objectives, (¢)
budget evaluation to determine whether
proposed project costs are eligible, rea-
sonable, applicable, and allowable, and
(d) final administrative evaluation. Rec-
ommendations and comments received
as a result of extramural review pursuant
to § 40.150(a) of this Subchapter shall be
considered in the evaluation process.

§ 30.330 Supplemental information.

The applicant may, at any stage dur-
ing the evaluation process, be requested
to furnish documents or information re-
quired by this Subchapter and necessary
to complete the application. The evalua-
tion may be suspended until such addi-
tional information or documents have
been received.

§ 30.335 Criteria for award of grani.

Each application shall be evaluated in
accordance with the requirements and
criteria established pursuant to this Sub-
chapter and promulgated herein. Pro-
gram award criteria may be found in
Parts 35, 40, 45, and 46 of this Subchap-
ter. Grants may be awarded without
regard to substatutory criteria in excep-
tional cases if a deviation pursuant to
Subpart I of this Subchapter has been
approved.

§ 30.340 Responsible grantee.

The policy and prccedures established
by this section shall be followed to deter-



mine, prior to award of any grant,
whether an applicant will qualify as a
responsible grantee. A responsible
grantee is one which meets, and will
maintain for the life of the grant, the
minimum standards set forth in § 30.-
340--2 and such additional standards as
may be prescribed and promulgated for a
specific purpose.

§ 30.340—-1 General policy.

The award of grants to applicants who
are not responsible is a disservice to the
public, which is entitled to receive full
benefit from the award of grants for the
protection and enhancement of the en-
vironment. It frequently is inequitable
to the applicants themselves, who may
suffer hardship, sometimes even finan-
cial failure, as a result of inability to
meet grant or project requirements.
Moreover, such awards are unfair to
other competing applicants capable of
performance, and may discourage them
from applying for future grants. It is
essential, therefore, that precautions be
taken to award grants only to reliable
and capable applicants who can reason-
ably be expected to comply with grant
and project requirements.

§ 30.340-2 Standards.

To qualify as responsible, an applicant
must meet and maintain for the life of
the proposed grant the following stand-
ards as they relate to a particular
project:

(a) Have adequate financial resources
for performance, the necessary experi-
ence, organization, technical qualifica-
tions, and facilities, or a firm commit-
ment, arrangement, or ability to obtain
such (including proposed subagree-
ments) ;

(b) Be able to comply with the pro-
posed or required completion schedule
for the project;

(c) Have a satisfactory record of in-
tegrity, judgment, and performance, in-
cluding in particular, any prior perform-
ance upon grants and contracts from the
Federal Government;

(d) Have an adequate financial man-
agement system and audit procedure
which provides efficient- and effective
accountability and control of all prop-
erty, funds, and assets. Applicable stand-
ards are further defined in § 30.800;

{e) Maintain a standard of procure-
ment which will comply with Part 33 of
this Subchapter;

¢f) Maintain a property management
system which provides adequate proce-
dures for the acquisition, maintenance,
safeguarding, and disposition of all prop-
erty. Applicable standards are further
defined in § 30.810:

(g) Conform with the civil rights,
equal employment opportunity, and la-
bor law requirements of this Chapter;

(h) Be otherwise qualified and eligible
to receive a grant award under appli-
cable laws and regulations.

§ 30.340~3 Determination of responsi-
bility.

Submission of a grant application shall
constitute an applicant’s assurance that
he can and will meet the standards set
forth in § 30.340-2. An applicant may be
presumed to be responsible in the ab-
sence of any question as to his ability to
meet the standards. This presumption of
responsibility, however, shall-not pre-
clude EPA from performing a preaward
audit or other review of an applicant’s
ability to comply with any or all of the
above standards. Any applicant who is
determined to be not responsible will be
notified in writing of such finding and
the basis therefor. A copy of such written
notification shall be included in the offi-
cial EPA file.

§ 30.345

Generally, within 90 days after receipt
of a completed application (excluding
suspension periods for submission of sup-
plemental information), the EPA Grant
Approving Official will take one of the
following actions: (a) Approve for grant
award, (b) defer due to lack of funding,
or (¢) disapprove the application. The
applicant shall be promptly notified in
writing of any deferral or disapproval.
A deferral or disapproval of an applica-
tion shall not preclude its reconsidera-
tion or a reapplication. The applicant
shall not be notified by EPA of an ap-
proval or grant award prior to trans-
mittal of the grant agreement for execu-
tion by the applicant pursuant to
§ 30.345-3.

Award of grant.

§ 30.345-1 Amount and term of grant.

The amount and term of a grant shall
be determined at the time of grant
award.

§ 30.345~2 Federal share.

The Federal share shall be set forth i
the grant agreement expressed both as a
dollar amount and as a percentage of ap-
proved eligible project costs. Such dollar
amount shall represent the grant ceiling.
The grantee must exert its best efforts to
perform the project work as specified in
the grant agreement within the approved
cost ceiling. If at any time the grantee
becomes aware that the costs which it
expects to incur in the performance of
the project will exceed or be substantially
less than the then-approved estimated
total project cost, the grantee must
notify the Project Officer promptly in
writing to that effect, pursuant to
§ 30.900. The United States shall not Le

obligated to participate in costs incurred
in excess of the budget approved in the
grant agreement or any amendments
thereto. Grant payments will be made
pursuant to § 30.615.

§ 30.345=3 Grant agreement.

Upon execution of the grant agree-
ment by EPA, the appropriate EPA
grants administration office will transmit
the grant agreement (certified mail, re-
turn receipt requested) to the applicant
for execution. The grant agreement must
be executed by the applicant and re-
turned within 3 calendar weeks after
receipt, or within any extension of such
time that may be granted by the EPA
grants administration office. The grant
agreement shall set forth the approved
project scope, budget (including the EPA
share), total project costs, and the ap-
proved commencement and completion
dates for the project or major phases
thereof.

§ 30.345-4 Costs incurred prior to ex-
ecution.

Except as may be otherwise provided
by statute or this subchapter, costs
may not be incurred prior to the ex-
ecution of the grant agreement by
both parties thereto. However, costs
incurred after the date of execution of
the grant agreement by the EPA grant
award official are allowable, if (a)
there is explicit provision in the grant
agreement, and (b) the agreement is
executed without change by the grant-
ee. .

[43 FR 28484, June 30, 1978]

§ 30.345-5 Effect of grant award.

(a) The grant shall become effective
and shall constitute an obligation of
Federal funds in the amount and for the
purposes stated in the grant agreement,
at the time of execution of the grant
agreement by the EPA grant award
official.

(b) Neither the approval of a project
nor the award of any grant shall commit
or obligate the United States to award
any continuation grant or enter into
any grant amendment, including grant
increases to cover cost overruns, with re-
spect to any approved project or portion
thereof.

§ 30,350 Limitation on award.

(a) No grant may be awarded if the
project will be performed at a facility
listed by the Director, Office of Federal
Activities, in violation of the require-
ments set forth in § 30.420-3 and Part
15 of this Chapter.

(b) No grant may be awarded if there
is a personal or organizational conflict
of interest, or the appearance of such
conflict of interest (see § 30.420).
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§ 30.355 Continuation grants.

(a) When an original grant award in-
cludes a provision for more than one
budget period within the project period,
EPA presumes that continuation grants
for the subsequent budget periods will
be awarded, subject to availability of
funds and Agency priorities, as deter-
mined by the Administrator, if the
grantee:

(1) Has demonstrated satisfactory
performance during all previous budget
periods; and

(2y Submits no later than 90 days prior
to the end of the budget period a con-
tinuation application which includes a
detailed progress report; a financial
statement for the current budget pe-
riod, including an estimate of the amount
of unspent, uncommitted funds which
will be carried over beyond the term of
the prior grant; a budget for the new
budget period; an updated work plan re-
vised to account for actual progress ac-
complished during the current budget
period; and any other reports as may be
required by the grant agreement.

(b) Review of continuation applica-
tions will be conducted expeditiously.
Generally, no extramural review will be
required.

» (¢) Costs incurred after the end of the

previous budget period may be allowed
under the continuation grant provided
that no longer than 30 days has elapsed
between the end of the budget period and
the execution of the continuation grant
agreement.

Subpart C—Other Federal Requirements

§ 36.400 General grant.conditions.

It shall be a condition of every EPA
grant award that the grantee comply
with the applicable provisions of this
subchapter and special conditions in
the grant agreement (see § 30.425).

[43 FR 28484, June 30, 1978)

§ 30.405 Statutory conditions.

CompHance with the following statu-
tory requirements, in addition to such
other statutory provisions as may be
applicable to particular grants or grant-
ees or classes of grants or grantees, is a
condition to each EPA grant.

§ 30.405-1 National Environmental Pol-
icy Act.

The National Environmental Policy
Act of 1969, 42 U.8.C. 4321 et seq., as
amended, and regulations issued there-
under, 40 CFR Part 6, particularly as it
relates to the assessment of the environ-
mental impact of federally assisted proj-
ects. Where an environmental assess-
ment is required by 40 CFR Part 6, an
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adequate environmental assessment must
be prepared for each project by the
applicant or grantee,

§ 30.405~2 Uniform Relocation Assist-

ance and Real Property Acquisition
Policies Act,

The Uniform Relocation Assistance
and Real Property Acquisition Policies
Act of 1970, 42 U.8.C. 4621 et seq., 4651
et seq., and the regulations issued there~
under, 40 CFR Part 4. Grantees must assure
that any acquisition of interest in real prop-
erty or any displacement of persons, busi-
nesses, or farm operations is conducted in
compliance with the requirements of the act
and the regulations.

[43 FR 28484, June 30, 1978]

§ 30.405-3 Civil Rights Act of 1964.
The Civil Rights Act of 1964, 42 U.S.C.
20008 et seq., as amended, and particu-
larly Title VI thereof, which provides
that no person in the United States shall
on the grounds of race, color, or national
origin be excluded from participation in,
be denied the benefits of, or be subjected
to discrimination under any program or
activity receiving Federal financial as-
sistance, as implemented by rcgulations
issued thereunder, 40 CFR Part 7. The

grantee must assure compliance with the
provisions of the Act and regulations.

§ 30.405—4 Federal Water Pollution
Control Act Amendments of 1972,
Section 13.

Section 13 of the Federal Water Pollu-
tion Control Act Amendments of 1972 (86
Stat. 816) provides that no person in the
United States shall on the grounds of sex
be excluded from participation in, be de-
nied the benefits of, or be subjected to
diserimination under any pregram or ac-
tivity receiving assistance under the Fed-
eral Water Pollution Control Act, as
amended (86 Stat. 816) or the Environ-
mental Financing Act (86 Stat. 899). The
applicant or grantee must assure compli-
ance with the provisions of section 13
and the regulations issued thereunderin-
cluding 40 CFR Part 12.

§ 30.405~5 Title IX of the Education
Amendments of 1972.

Title IX of the Education Amendmernts
of 1972, 20 U.S.C. 1681, et seq., provides
that no person in the United States
shall, on the basis of sex, be excluded
from participation in, be denied the
benefits of, or be subjected to discrimina-
tion under any educational program or
activity receiving Federal financial as-
sistance.

§ 30.405-6 Hatch Aect.

The Hatch Act, 5 U.S.C. 1501 et seq.,
as amended, relating to certain political
activities of certain State and local em-
ployees. State and local government
grantees must ensure compliance on the
part of their employees who are covered
by the Hatch Act. A State or local officer
or employee is covered by the Hatch Act
on political activity if his principal em-
ployment is in connection with an ac-
tivity which is financed in whole or in
part by loans or grants made by the
United States or a Federal agency. He
is subject to the Act, if as a norma}l and
foreseeable incident to his principal job
or position, he performs duties in cori-
nection with an activity financed in
whole or in part by Federal loans or
grants. Specifically excluded is an indi-
vidual who exercises no functions in
connection with that activity; or an in-
dividual employed by an educational or-.
research  institution, establishment,
agency, or system which is supported in
whole or in part by a State or political
sukdivision thereof, or by a recognized
religious, philanthropic, or cultural or-
ganization.

§ 30.405-7 National Historic: Preserva-
tion Aect.

The National Historic Preservation
Act of 1966, 16 U.S.C. 470 et seq., as
amended, relating to the preservation of
historic landmarks. Applicants must
consult the National Register of Historic
Places (published in the FEperar REecis-
TER) to determine if a National Register
property (or one eligible for inclusion
in the Register) is located within the
area of the proposed project’s environ-
mental impact and observe required
procedures.

§ 30.405~8 Public Law 93-291.

Public Law 93-291 (referred to as Ar-
cheological and Historic Preservation Act
of 1974) relating to potential loss or de-
struction of significant scientific, histori-
cal, or archeological data in connection
with Federally assisted activities.

§ 30.405~9 Demonstration Cities and
Metropolitan Development Act and
Intergovernmental Cooperation Act.

The Demonstration Cities and Metro~
politan Development Act of 1966, 42
U.S.C. 3301 et seq., as amended, and par-
ticularly Section 204 thereof, requires
that applications for Federal assistance
for a wide variety of public facilities
projects in metropolitan areas must be
accompanied by the comments of au
areawide comprehensive planning agency
covering the relationship of the proposed
project to the planned development of
the area. The Intergovernmental -Coop-
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eration Act of 1968, 42 U.S.C. 4201 et seq.,
as amended, requires coordination by
and among local, regional, State, and
Federal agencies with reference to plans,
programs, and development projects and
activities. Compliance with these two
Acts is ensured by adherence to proce-
duces in OMB. Circular No. A-95 (re-
vised) (38 FR 32874, Nov. 28, 1973). Ap-
plicants must follow the coordination
procedures established by that Circular
prior to submitting an application (see
$§ 30.305).

§ 30.405~10 Flood Disaster Protection
Act.

(=) (Feneral. (1) The Flood Disaster
Protection Act of 1973 (Pub. L. 93-234,
December 31, 1973), requires grantees to
purchase flood insurance on and after
March 2, 1974, as a condition of receiving
any form of Federal assistance for con-
struction purposes or for the acquisition
of any real or nonexpendable personal
property in an identified special flood
hazard area that is located within any
community currently participating in the
National Flood Insurance Program. The
National Flood Insurance Program is &
Federal program authorized by the Na-
tional Flood Insurance Act of 1968, 42
U.S.C. 4001-4127, as amended. .

(2) For any community that is not
participating in the flood insuranze pro-
gram on the date of execution of the
grant agreement by both parties, the
statutqry requirement for the purchase
of flood insurance does not apply. How-
ever, after July 1, 1975, or one year after
notification of identification as a flood-
prone community, whichever is later, the
requirement will apply to all identified
special flood hazard areas within the
United States, which have been deline-
ated on Flood Hazard Boundary Maps-or
Flood Insurance Rate Maps issued by the
Department of Housing and Urban De-
velopment (HUD). Thereafter, no finan-
cial assistance can legally be provided
for real or nonexpendable personal prop-
erty or for construction purposes in these
areas unless the community has entered
the program and flood insurance is pur-
chased.

(3) Regulations pertaining to the Na-
tional Flood Insurance Program are pub-
lished in Title 24 of the Code of Federal
Regulations, commencing at Part 1909.
HUD guidelines regarding the manda-
tory purchase of insurance have been
published in the FEDERAL REGISTER at 39
FR 26186-93, July 17, 1974. Additional in-
formation may be obtained from the re-
gional offices of the Department of Hous-
ing and Urban Development, or from the
Federal Insurance Administration, HUD,
Washington, D.C. 20410.

(b) Wastewater treaiment construc-
tion grants. (1 The grantee (or the con-
struction contractor, as appropriate)
must acquire any flood insurance made
avallable to it under the National Flood
Insurance Act of 1968 as amended begin-
ning with the period of construction and
maintain such insurance for the entire
useful life of the project, if the total
value of insurable improvements is
$10,000 or more,

(2) The amount of insurance required
is the total project cost, excluding facili-
ties which are uninsurable under the Na-
tional Flood Insurance Program such as
bridges, dams, water and sewer lines, and
underground structures, and excluding
the cost of the land, or the maximum
limit of coverage made available to the
grantee under the National Flood Insur-
ance Act, whichever is less.

(3) The required insurance premium
for the period of construction is an allow-
able project cost.

(¢) Other grant programs. (1) A
grantee must acquire and maintain any
flood insurance made available to it un-
der the National Flood Insurance Act
of 1968, as amended, if the approved
project includes (i) any construction-
type activity, or (ii) any acquisition ,of
real or nonexpendable personal property,
and the total cost of such activities and
acquisition is $10,000 ar more.

(2) The amount of insurance required
is the total cost of any insurable non-
expendable personal or real property ac-
quired, improved, or constructed, exclud-
ing the cost of land, with any portion of
this grant, or the maximum limit of cov-
erage made available to the grantee un-
der the National Flood Insurance Act,
as amended, whichever is less, for the
entire useful life of the property.

(3) The required insurance premium
for the period of project support is an
allowable project cost.

(4) If EPA provides financial assist-
ance for personal property to a grantee
that the Agency has previously assisted
with respect to real estate at the same
facility in the same location, EPA must
require flood insurance on the previously-
assisted building as well as on the per-
sonal property. The amount of flood in-
surance reqiured on the building will be
based upon its current value, however,
and not on the amount of assistance
previously provided.

§ 30.405~11 Clean Air Act, Section 306.

Section 306 of the Clean Air Act, 42
U.S.C. 1857Th-4, as amended, prohibiting
award of assistance by way of grant,
loan, or contract to noncomplying facil-
ities (see § 30.410—4, Executive Order
11738).

§ 30.405-12 Federal Water Pollution

Control Act, Section 508.

Section 508 of the Federal Water Pol-
lution Control! Act, 33 US.C. 1251, as
amended, prohibiting award of assistance
by way of grant, loan, or contract to
noncomplying facilities (see § 30.410-4,
Executive Order 11738).

§ 30.410 Executive Orders.

Compliance with the following Execu-
tive Orders is a condition of each EPA
grant.

§ 30.410-1 Executive Order 11246.

Executive Order 11246 dated Septem-
ber 24, 1965, as amended, with regard to
equal employment opportunities, and all
rules, regulations and procedures pre-
s8cribed pursuant thereto (40 CFR Part

).

§ 30.410-2 Executive Order 11988.

Executive Order 11988 dated May
24, 1977, provides that each Federal
agency shall evaluate the potential ef-
fects of any actions it may take in a
floodplain. Any action taken on a
floodplain shall seek to reduce the risk
of flood loss to minimize potential
harm to people and property and to
restore and preserve the natural and
beneficial values served by the flood-
plain.

[43 FR 28484, June 30, 1978]

§ 30.410-3 Executive Order 11514.

Executive Order 11514 dated March 5,
1970, providing for the protection and
enhancement of environmental quality
in furtherance of the purpose and policy
of the National Environmental Policy
Act of 1969 (40 CFR Part 6).

§ 30.410-4 Executive Order 11738.

Executive Order 11738 dated Septem-
ber 12, 1973, which prohibits any Federal
agency, grantee, contractor, or subcon-
tractor from entering into, renewing, or
extending any nonexempt grant or sub-
agreement (contract or subcontract)
which in the performance of the grant
or subagreement utilizes any facility in-
cluded on the EPA List of Violating Fa-
cilities (40 CFR Part 15). By so doing,
the Executive Order requires compliance
with the Clean Air Act and the Federal
Water Pollution Control Act (see § 30.-
420~3) .

§ 30.110-5 Executive Order 11990.

Executive Order 11990 dated May
24, 1977, provides that each Federal
agency, to the extent permitted by
law, shall avoid undertaking or provid-
ing assistance for new construction lo-
cated in wetlands unless the head of

11
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the agency finds that there is no prac-
ticable alternative to such construc-
tion, and that the proposed action in-
cludes all practicable measures to
minimize harm to wetlands.

{43 FR 28484, June 30, 1978}

§ 30.415 Additional requirements—fed-
erally assisted construction.

Grants for projects that involve con-
struction are subject to the following ad-
ditional requirements.

§ 30.415~1 Davis-Bacon Act.

The Davis-Bacon Act, as amended, 40
U.S.C. 276a et seq., and the regulations
issued thereunder, 29 CFR 6.1 et seq., re-
specting wage rates for federally assisted
construction contracts in excess of $2,000.

§ 30.415-2 The Copeland Act.

The Copeland (Anti-Kickback) Act, 18
U.8.C. 874, 40 U.8.C. 276¢, and the regu-
lations issued thereunder, 29 CFR 3.1 et
seq.

§ 30.415-3- The Contract Work Hours
and Safety Standards Act,

Theé Contract Work Hours and Safety
Standards Act, 40 U.S.C. 327 et seq., and
the regulations issued thereunder, 29
CFR Parts 5 and 1518,

§ 30.415—4 Convict labor,

Lonvict iabor shall nét be uséd in EPA
assisted construction unless it is labor
performed by convicts who are on wark
release,-parole or probation.

§ 30.420 Additional
EPA grants.

Compliance with the following require-
ments is a condition of each EPA grant.

requirements—all

§ 30.420-1 Prohibition against contin-
gent fees.

No person or agency may be employed
or retained to solicit or secure a grant
upon an agreement or understanding for
a commission, percentage, brokerage, or
contingent fee. For violation of this pro-
hibition, EPA shall have the right to an-
nul the grant without liability or in its
discretion to deduct from the grant
award, or otherwise recover, the full
amount of any commission, percentage,
brokerage or contingent fee.

§ 30.420-2 Officials not to benefit.

No member of, or delegate to Congress
or Resident Commissioner, shall be per-
mitted to any share or part of a grant, or
to any benefit that may arise therefrom;
but this provision shall not be construed
to extend to a grant if made with a cor-
poration for its general benefii.
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§ 30.420-3 Prohibition against violating
facilities.

(a) List of violating facilities. Pur-
suant to 40 CFR Part 15, the Director,
Office of Federal Activities, EPA, shall
maintain a list that includes those fa-
cilities which have been designated to be
in noncompliance with either the Clean
Alr Act or the Federal Water Pollution
Control Act and with which no Federal
agency, grantee, contractor, or subcon-
tractor shall enter into, renew, or extend
any nonexempt grant, contract, or sub-
contract. For the purpose of this subsec-
tion, the term “‘facility” means any build-
ing, plant, installation, structure, mine,
vessel or other floating craft, location, or
site of operations owned, leased, or su-
pervised by an applicant, contractor,
subcontractor, or grantee to be utilized
in the performance of a grant, contract
or subcontract. Where a location or site
of construction or other operations con-
tains or includes more than one building,
plant, installation, or structure, the en-
tire location or site shall be deemed to
be a facility, except where the Director,
Office of Federal Activities, EPA, deter-
mines that independent facilities are co-
located in one geographic area.

(b) Ezempt transactions. The follow-
ing are exempt:

(1) Grants, contracts, and subcon-
tracts not exceeding $100,000.

(2) Contracts and subcontracts for in -
definite quantities that are not antici-
pated to exceed $100,000 for any 12
month period.

(3) Grants, contracts, or subcontracts,
where the principal purpose is to assist
a facility or facilities to comply with any
Federal, State, or local law, regulation,
limitation, guideline, standard, or other
requirement relating to the abatement,
control, ar prevention of environmental
pollution: This exemption does not appiy
to (1) subcontracts for-materials, sup-
plies, or equipment where an existing fa-
cility is modified or altered or (ii) grants,
contracts, or subcontracts for new" con-
struction.

(4) . Facllities located outside the
United States.

(5) The foregoing exemptions shall
not apply to the use of a facility that has
been convicted of a violation under sec-
tion 113(¢) (1) of the Clean Air Act, or
under section 309(c) of the Federal
Water Pollution Control Act. The List of
Violating Facilities will specify which fa-
cilities have been convicted.

(¢) Grant condition. No nonexempt
project work may be performed at a fa-
cility listed by the Director, Office of
Federal Activities, EPA, in violation of
the requirements of 40 CFR Part 15.

(d) Contract stipulations. Each
grantee, contractor, and subcontractor
must include or cause to be included in
every nonexempt subagreement (includ-
ing contract or subcontract) the criteria
and requirements in paragraphs (d)
through (f) of this section.

(e) Notification. Each- applicant,
grantee, bidder, contractor, and subcon-
tractor must give prompt notification if
at any time prior to or after the award of
a nonexempt grant or contract, notifica-
tion is received from the Director, Office
of Federal Activities, indicating that a
facility to be utilized in the performance
of a nonexempt grant or subagreement
has been listed or is under consideration
to be listed on the EPA List of Violating
Facilities.

(1) An applicant or grantee must no-
tify the project officer.

(2) A bidder, contractor or subcontrac-
tor must notify the grantee which will
notify the Project Officer.

(f) Deferral of award. The Director,
Office of Federal Activities, EPA may re-
quest that the award of the grant, con-
tract or subcontract be withheld for a
period not to exceed 15 working days.

(g) Compliance. Each applicant,
grantee, bidder, contractor, and subcon-
tractor must comply with all the require~
ments of Section 114 of the Clean Air
Act and section 308 of the Federal Water
Pollution Control Act relating to inspec-
tion, monitoring, entry, reports, and in-
formation as well as all other require-
ments specified in section 114 and sec-
tion 308 of the Clean Air Act and Federal
Water Pollution Control Act, respectively,
and all regulations and guidelines issued
thereunder.

(h) Failure to comply. In the event any
grantee, contractor or subcontractor fails
to comply with clean air or water, stand~
ards at any facility used in the perform-
ance of a nonexempt grant or subagree-
ment, the grantee, contractor, or sub-
contractor shall undertake the neces-
sary corrective action to bring the facility
into compliance. If the grantee, con-
tractor, or subcontractor is unable or un-
able or unwilling to do so, the grant will
be suspended, annulled, or terminated, in
whole or in part, unless the best interests
of the Government would not thereby be
served.

§ 30.420-4 Conflict of intercst.

() The purpose of this section is tg
establish policies and procedures for the
prevention of conflicts of interest, and the
appearance of such conflicts of interest,
Involving former and current EPA em-
ployees in the award and administration
of grants. This section does not apply to



former EPA employees performing duties
as an elected or appointed official or full
time employee of a State or local govern-
ment (excluding State or local institu-
tions of higher education and hospitals).

(b) It is EPA policy that personal or
organizational conflict of interest, or the
appearance of such conflict of interest, be
prevented in the award and administra-
tion of EPA grants, including subagree-
ments.

(¢) Conflict of interest provisions for
EPA employees are published in 40 CFR
Part 3. In cases where an employée’s ac-
tion in the review, award, or administra-
tion of a grant would create an apparent
conflict of interest, the employee shall
disqualify himself and refer any neces-
sary action to his superior.

(d) 18 U.8.C. 207 establishes penalties
for certain actions on the part of former
Federal employees.

(e) It shall be improper for a grant to be
awarded, or for a subagreement to be
awarded or approved, when the grant ap-
plicant or proposed contractor employs a
person who served in EPA as a regular
employee or as a special employee if either
one of the following conditions exist:

(1) If the grant relates to a project in
which the former EPA employee partici-
pated personally and substantially as an
EPA employee, through decision, ap-
proval, disapproval, recommendation,
and if the former EPA employee (i) was
involved in developing or negotiating the
application for the prospective grantee;
(1) will be involved in the management
or administration of the project, or (iii)
has a substantial financial interest (gen-
erally, a 20% or greater stock, partner-
ship, or equivalent interest) ;

(2) If the former EPA employee’s offi-
clal duties involved, within one year prior
to the termination of his employment
with EPA, decision, approval, disap-
proval, or recommendation responsibili-
ties concerning the subject matter of the
grant or application, and the former EPA
employee, within one year following the
termination of his employment with
EPA, (1) was involved in develzﬁing or
negotiating the application for the pro-
spective grantee; (ii) will be involved in
management or administration of the
project; or (iii) has a substantial finan-
cial interest (generally a 20% or
greater stock, partnership or equivalent
interest) ;

(43 FR 28484, June 30, 1978]

(f) Costs incurred on grants in viola-
tion of subparagraph (e) above shall be
unallowable costs.

(g) Definitions pertaining to this sec-
tion may be found in 40 CFR 3.102.

th) The provisions of this section may
be waived only by the Administrator or
Deputy Administrator (1) upon 8 written
determination of the Genera]l Counsel
that the award or the administration of
the project would not be likely to involve
a violation of 18 U.S.C. 207 or other EPA
regulations respecting conflicts of inter-
est, 40 CFR Part 3, and (2) if the Ad-
ministrator or Deputy Administrator de-
termines that the best interests of the
Government would be served by an award
of the grant or subagreement or existing
administration of the grant in view of
the limited extent of the conflict of inter-
est and the outstanding expertise of the
former employee.

§ 30.420-5 Employment practices.

A grantee or a party to a subagreement
shall not discriminate, directly or in-
directly, on the grounds of race, color,
religion, sex, age, or national origin in
its employment practices under any proj-
ect, program, or activity receiving as-
sistance from EPA. Each grantee or party
to a subagreement shall take affirmative
steps to ensure that applicants are em-
ployed and employees are treated during
employment without regard to race,
color, religion, sex, age, or national
origin.

§ 30.420-6 Conservation and efficient
use of energy.

Grantees must participate in the Na-
tional Energy Conservation Program by
fostering, promoting, and achieving
energy conservation in their grant pro-
grams. Grantees must utilize to the
maximum practical extent the most
energy-efficient equipment, materials,
and construction and operating proce-
dures available.

§ 30.425 Special conditions.

The grant agreement or any amend-
ment thereto may include special con-
ditions necessary to assure accomplish-
ment of the project or of EPA objectives.
However, special conditions inconsistent
with the provision and intent of this
Subchapter may not be utilized.

§ 30.430 Noncompliance.

Noncompliance with the provisions
of this subchapter or of the grant
agreement shall be cause for any one
or more of the following sanctions, as
determined appropriate by the grant
award official, upon the recommenda-
tion of the Project Officer, subject to
consultation with the Office of Gener-
al Counsel:

(a) The grant may be terminated or
annulled under §30.920 of this sub-
chapter;

(b) Project costs directly related to
the noncompliance may be disallowed;

(c) Payment otherwise due to the
grantee may be withheld (see § 30.615-
3 of this subchapter);

(d) Project work may be suspended
under §30.915 of this subchapter;

(e) A noncomplying grantee may be
found nonresponsible or ineligible for
future Federal assistance or a noncom-
plying contractor may be found nonre-
sponsible or ineligible for approval for
future contract award under EPA
grants;

(f) An injunction may be entered or
other equitable relief afforded by a
court of appropriate jurisdiction;

(g) Such other administrative or ju-
dicial action may be instituted as may
be legally available and appropriate.

[43 FR 28484, June 30, 1978]

Subpart D—Patents, Data, and Copyrights

§ 30.500 General.

This subpart sets forth policy and pro-
cedure regarding patents, data, and copy-
rights under EPA grants or fellowships,
and the grant clauses and regulations
which deflne and implement that policy.

§ 30.502 Definitions.

Definitions applicable to this Subpart
D, in addition to those in § 30.135, are
set forth in Appendixes B and C to this
Part.

§ 30.505 Required provision regarding
patent and copyright infringement.

(a) The grantee shall report to the
Project Officer, promptly and in reason-
able written detail, each notice or claim
of patent or.copyright infringement
based on the performance.of this grant
of which the grantee has knowledge.

(b) In the event of any claim or suit
against the Government, on account of
any alleged patent or copyright infringe-
ment arising out of the performance of
this grant or out of the use of any sup-
plies furnished or work or services per-
formed hereunder, the grantee shall fur-
nish to the Government, when requested
by the Project Officer, all evidence and
information in possession of the grantee
pertaining to such suit or claim. Such
evidence and information shall be fur-
nished at the expense of the Govern-
ment except where the grantee has
agreed to indemnify the Government.

(¢) The grantee shall include in each
subagreement (including any tier sub-
agreement) in excess of $10,000 a clause
substantially similar to the foregoing
provisions.

§ 30.510 Patents and inventions.

It is the policy of EPA to allod¢ate
rights to inventions that result from fed-
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erally supported grants or fellowships in
accordance with the guidance and cri-
teria set forth in the Statement of Gov-
ernment Patent Policy by the President
of the United States on August 23, 1971
(36 FR 16887), hereinafter referred to
as “Statement.” Section 1 of the State-
ment sets forth three major categories
(1(a), 1(h), and 1(c)) of contract or
grant objectives, and prescribes the man-
ner for allocation of rights to inventions
that result from a grant or contract
which falls within the particular cate-
gory.

(a) Under Section 1(a) of the State-
ment, the United States, at the time of
grant award, normally acquires or re-
serves the right to acquire the principal
or exclusive rights to any invention made
under the grant or contract. Generally,
this is implemented by the United States
taking all domestic rights to such inven-
tion. However, section 1(a) permits the
grantee in exceptional circumstances, to
acquire greater rights than a nonexclu-
sive license at the time of grant award
where the Administrator certifies that
such action will best serve the public
interest. Section 1(a) also prescribe cir-
cumstances .under which the grantee or
contractor may acquire such greater
rights after an invention is identified.

(b) Under section 1(b) of the State-
ment, the grantee normally acquires
principal rights at the tirm- Jf grant
award.

(¢) Section 1(c) applies to grants that
are not covered by Section 1(a) or 1(b),
and provides that allocation of rights is
deferred until after inventions have 3
identified.

§ 30.515 Required patent provision.

(a) Every EPA grant involving research,
developmental, experimental, or demon-
stration work shall be deemed subject to
Section 1(a) of the Statement and shall
be subject to the patent provisions set
forth in Appendix B to this Part. The re-
qu_irement is not applicable to feilow-
ships.

(b) Imventions made under the Re-
source Conservation avg Racovery Act of
1976 are subject to section 9 of the Fed-
eral Non-nuclear Energy Research and
Development Act of 1974. This is imple-
mented by Appendix B.

[42 FR 56050, October 20, 1977]

§ 30.520 Optional patent provision.

The following clause may be inserted
as a special condition in the grant agree-
ment when requested by an applicant or
grantee:

Authorization and consent. The Govern-
ment hereby gives its authorization and con-
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sent for all use and manufacture of any in-
vention described in and covered by s patent
of the United States in the performance of
this grant project or any part hereof or any
amendment hereto or any subagreement
hereunder (including any lower tler sub-
contract).

§ 30.525 Data and copyrights.

EPA’s data policy is to expedite gen-~
eral utilization or further development of
new or improved pollution prevention
and abatement technology and proce-
dures developed under EPA grants and
fellowships. Therefore, it is most impor-
tant that the results of EPA sponsored
research include data that is sufficient to
enable those skilled in the particular ares
to promptly utilize or further develop
such technology and procedures. Avail-
ability of adequate data permits ac-
curate assessment of the progress
achieved under a grant or fellowship so
that EPA priorities can be established.
Access to data accumulated by the
grantee shall be made available to the
Project Officer on request.

§ 30.530 Required data and copyright
provision.

Every EPA grant or fellowship shall be
subject to the rights in data and copy-
rights provisions set forth in Appendix C
to this Part.

§ 30.540 Deviations.

Any request for deviation from the
patent provisions in Appendix B and
from the rights in data and copyrights
provisions in Appendix C to this Part
must be submitted in writing pursuant
to Subpart I of this Regulation. No de-
viation or waiver of patent or data rights
shall be granted without the concur-
reuce of the EPA Patent Counsel.

Subpart E—Administration and
Performance of Grants

§ 30.600 General.

The grantee bears primary respon-
sibility for the administration and suc-
cess of the grant project, including any
subagreements made by the grantee for
accomplishing grant objectives. Although
grantees are encouraged to seek the ad-
vice and opinions of EPA on problems
that may arige, the giving of such advice
shall not shift the responsibility for final
decisions to EPA. The primary concern
of EPA 1is that grant funds awarded be
used in conformance with applicable
Federal requirements to achieve grant
and program objectives and to make op-
timum c¢ontributions to the betterment
of the environment.

§ 30.605 Access.

The grantee and its contractor and
subcontractors must ensure that the
Project Officer and any authorized rep-
resentative of EPA, the Comptroller
General of the United States or the De-
partment of Labor, shall at all reason-
able times during the period of EPA
grant support and until three years fol-
lowing final settlement have access to the
facilities, premises and records (as de-
fined in § 30.805) related to the project.
In addition, any person designated by the
Project Officer shall have access, upon
reasonable notice to the grantee by the
Project Officer, to visit the facilities and
premises related to the project. All sub-
agreements (including any tier subagree-
ment) in excess of $10,000 are subject to
the requirements of this section and
grantees must include in all such sub-
agreements a clause which will ensure
the access required by this section.

§ 30.610 Rebudgeting of funds.

(a) Notice. Prompt notification of all
rebudgeting in excess of $1,000 is re-
quired under § 30.900(b). Such notifica~-
tion may be accomplished by submission
of a revised copy of the budget forms
contained in the grant application or in
a letter.

[43 FR 28484, June 30, 1978]

(b) Prior approval required. Approval
of minor adjustments to an approved
budget is not required. Prior written EPA
approval is required for any of the fol-
lowing changes under any grant except
wastewater treatment construction
grants (see Part 35, Subparts C and E of
this subchapter) :

1) Where the total Federal Share
exceeds $100,000 and the cumulative
amount of transfers among cost cate-
gories or program elements exceeds or
is expected to exceed $10,000 or 5 per-
cent of the budget period costs, which-
ever is greater.

(2) Where the total Federal share is
$100,000 or less, and the cumulative
amount of transfers among cost cate-
gories or program elements exceeds or
is expected to exceed 10 percent of
such budget period costs.

[43 FR 28484, June 30, 1978]

(3) Rebudgeting which involves the
transfer of amounts budgetad for indirect
costs to absorb increases in direct costs;

(4) Rebudgeting which pertain< to the
addition of items requiring approval pur-
suant to Federal Management Circulars
738 and T4-4;

(5) Any transfers between construc-
tion and nonconstruction work;



(6) Any transfer of funds allotted for
training allowances (direct payments
to trainees);

[43 FR 28484, June 30, 1978]

(7) Rebudgeting which indicates the
need for additional EPA funds.

(c) Approval. Where approval of re-
budgeting is required, approval or disap-
proval shall be promptly communicated
in writing to the grantee within three (3)
weeks fromn date of receipt of notification.

§ 30.615 Payment.

All payments are made subject to such
cor:ditions as are imposed by or pursuant
to this Subchapter for allowable project.
costs. The payment basis and method of
payment will be set forth in the grant
agreement. Any adjustment to the
amount of payment requested by a
grantee ‘will be explained in writing.

§ 30.615~1 Method of payment.

{41 FR 56196, December 27, 1976}

(a) Payment for waste treatment con-
struction grants will be on a reimbursa-
ble basis (see §35.845, 35.937-10, 35.938-6,
and 35.945).

{43 FR 28484, June 30, 1978)

.(b) Payment for other grant programs
will be on an advance basis. Grantees
must request the initial advance payment
on SF270, Request for Advance or Re-
imbursement. The initial advance will be
based on the grantee's projected cash
requirements, not to exceed the first
three months. The cash advance will be
issued either in one check or one check
each month at the agency’s option. As
the grantee incurs expenditures under
the grant, the grantee will submit & re-
quest. for payment at least quarterly,
but genérally no more frequently than
monthly. This request will report cumu-
lative expenditures inmcurred under the
grant and the grantee’s projected cash
requirements for the next advance pe-
riod. The agency will make payment for
any expenditure exceeding the previous
advance and will provide for the grant-
ee’s projected cash requirements for the
next advance period. .

(c) Payment for cértain grants au-
thorized advance financing will be made
by letter-of-credit. Detailed procedures
will be provided to the grantee when a
grantee meets the Treasury Depart-
ment’s driteria for this method of pay-
ment.

(d) For grants paid on an advance ba-
sis, payments will be made in a manner
that will minimize the time elapsing be-
tween the transfer of funds from the
United States Treasury and the dis-
bursement of those funds by the grantee.

For grants which are paid on a reim-
bursable basis, payment will be made
promptly upon submission by the grantee
of the properly completed payment re-
quest. Grantees not complying with the
timing requirements under advance pay-
ment methods may be transferred to the
reimbursable payment method.

§ 30.615-2 Cash depositories.

(a) Physical segregation of cash de-
positories for EPA funds is neither re-
quired nor encouraged. However, a
separate  bank account shall be wused
when payments under a letter of credit
are made on a “checks-paid” basis in
accordance with agreements entered into
by ‘the grantee, EPA, and the bank
involved.

[41 FR 56196, December 27, 1976)

. (b) Grantees are encouraged to use
minority-owned banks (a bank which
is owned by at least 50 percent minor-
#ty group members). A list of minority
owned banks can be obtained from the
Office of Minority Business Enter-
prise, Department of Commerce,
Washington, D.C. 20230.

(43 FR 28484, June 30, 1978]

§ 30.615-3 Withholding of funds.

(a) It is EPA policy that' Tull ana
prompt payment be made to the
grantee for eligible project costs.
Except as otherwise provided by this
subchapter, the EPA grant approving
official may only authorize the with-
olding of a grant payment where he
determines in writing that a grantee
has failed to comply with project ob-
jectives, grant award conditions, or
EPA reporting requirements. Under
such conditions, the EPA grant award
official will inform the grantee by
written notice that payments will not
be made for obligations incurred after
a specified date until the conditions
are corrected. Such withholding shall
be limited to that amount necessary to
assure compliance.

(b) The grant approving official may
authorize withholding of payment to
the extent of any indebtedness to the
United States, unless he determines
that collection of the indebtedness will
impare accomplishment of the project
objectives and that continuation of
the project is in the best interest of
the United States.

[43 FR 28484, June 30, 1978]

§ 30.615-4 Assignment.

The right to receive payment under a
grant may not be assigned, nor may pay-

ments due under a grant be similarly
encumbered.

§ 30.620 Grant related income.

(a8) “Grant related income” means.in-
come generated from charges which are
directly related to s principal project
objective (such as the sale of a solid
waste by-product or of copies of reports
or studies) except as otherwise provied by
statute or the grant agreement.

[43 FR 28484, June 30, 1978]

(b) Except as otherwise provided
herein a grantee is accountable to EPA
for all grant related income. Grantees
are required to record the receipt and
expenditure of all grant related income.

The net amount of such income shall be
retained by the grantee and, except as may
be otherwise provided in the grant agree-
ment, shall be used to further support the
roject; or for grants with institutions of
igher education, hospitals, and other non-
profit organizations may be used to finance
the non-Federal share of the project, if ap-
proved by EPA. To the extent such funds are
not used for the project, such amounts shall
be deducted from the total project costs for
the purpose of determining the net costs on
which the EPA share will be based. In no
event will EPA be entitled to a credit in
excess of the grant amount.

{41 FR 56196, December 27, 1976}

(¢) Revenue generated under the gov-
erning powers of a State or locnl govern-
ment which may have been generated
without grant support is not considered
grant related income. Such revenues
shall include fines or penalties levied
under judiclal or penal power and used
as means to enforce laws; license or per-
mit fees for the purpose of regulation,
speclal assessment to abate nuisances
and public irritations, inspection fees,
and taxes.

§ 30.620-1 Proceeds from sale of real
or personal property,

Income derived from the sale of real
or personal property shall be treated in
accordance with § 30.810.

§ 30.620-2 Royalties received
copyrights and patents.

{41 FR 56196, December 27, 1976]

Urless the grant agreement provides
otherwise, grantees (other than profit
making) shall have no obligations to
EPA with respect to royalties they re-
ceive as a result of copyrights or patents
produced under the grant. However,
nothing in this section shall be con-
strued to diminish or eliminate any

from
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fights or privileges flowing to the Fed-
eral Government as a result of the pro-
visions of 40 CFR Part 30, Appendix B—
Patents and Inventions or Appendix C—

Rdights in Data and Copyrights.
30.?20(-1—3 Interest earned on grant
unds.

(a) All grantees except those listed
below must return to EPA all interest
earned on Federal funds pending their
disbursement for project. purposes (see
42 Comp. Gen. 289).

(b) The only grantees exempt from
this requirement are:

(1) A State and any agency or instru-
mentality of a State, pending their dis-
bursement for project purposes (Sec-
tion 203 of the Intergovernmental Co-
operation Act of 1968, 42 U.S.C. 4201
et seq.); and

(2) A tribal organization (sections
102, 103, or 104 of the Indian Self De-
termination Act, Pub. L. 93-638).

[43 FR 28484, June 30, 1978)
§ 30.625 Grantee publications and pub-
licity.

Pursuant to the Government Printing
and Binding Regulations, no grant may
be awarded primarily or substantiaily for
the purpose of having material printed
for the use of any Federal Department
or Agency.

§ 30.625—1 Pubiicity.

Press releases and other public dis-
semination of information by the grantee
concerning the project work shall ac-
knowledge EPA grant support.

§ 30.625-2 Publications.

(a) Policy. EPA encourages and, when
specified in the grant agreement, may
require publication and distribution of
reports of grant activity. The prepara-
tion, content, and editing of publications
are the responsibilities of the grantee.
Except for the final report, review of
publications prior to distribution will
not normally be made by EPA. Grantees
must give notice in writing to the Project
Officer at least 30 days prior to publica-
tion or other dissemination of project
information (other than publicity) un-
less a shorter period has been approved
by the Project Officer. This notice policy
is intended to provide the EPA Project
Officer with a minimal opportunity to
discuss publication format, content, or to
coordinate appropriate Agency activi-
ties; censorship is not intended nor
permitted. This procedure does not apply
to seminars, participation on panels, re-
porting to other research sponsors, or
other similar nonpublishing activities.

(b) Acknowledgement of support. An
acknowledgement of EPA support must
be made in connection with the publish-
ing of any material based on, or devel-
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oped under, a project supported by EPA.

The acknowledgement shall be in the
form of a statement substantially as
follows:

Thts project has been financed (in part/
entirely) with Federal funds from the En-
vironmetital Protection Agency under grant
number. . The contents do not neces-
sarily reflect the views and policies of the
Environmental Protection Agency, nor does
mention of trade names or commercial prod-
ucts constitute endorsement or recommenda-
tion for use. .

(¢) Copies of publications. Upon pub-
lication, a minimum of six copies of the
publication shall be furnished to the
Project Officer. The Project Officer shall
promptly file one copy of all publications
resulting from EPA grant support in the
official EPA grant file, EPA Headquarters
Library, and with the National Technical
Information Service, U.S. Department of
Comrmerce,

§ 30.625-3 Signs.

A project identification sign shall be
displayed in a prominent location at each
publicly visible project site and facility
(e.g., mobile laboratories, construction
and demolition sites, buildings in which
a substantial portion of the work is EPA-
funded, etc.). The sign must identify the
project and EPA grant support. Grantees
may obtain information pertaining to the
design and specifications for the signs
from their Project Officer. Costs of prep-
aration and erection of the project iden-
tification sign are allowable project
costs.

§ 30.630 Surveys and questionnaires.

(a) Costs associated with the collec-
tion of data or information through sur-
veys or questionnaires by a grantee (or
party to subagreement) shall be allow-
able project costs only if prior written
approval of the Project Officer has been
obtained for such survey or question-
naire. The Project Officer shall not give
such approval without the concurrence
of the EPA Headquarters Reports Man-
agement Officer to assure compliance
with the Federal Reports Act of 1942
(44 U.S.C. 3501-3511).

(b) A grantee (or party to subagree-
ment) collecting information from the
public on his own initiative may not rep-
resent that the information is being col-
lected by or for EPA without prior agency
approval. If reference is to be made to
EPA, or the purpose of the grant is for
collection of information from the pub-
lic, prior clearance of plans and report
forms must be requested by the grantee
through the Project Officer.

§ 30.635 Reports.
§ 30.635-1 Interim progress reports.

(a) It is EPA policy that where prog-
ress reports are required such reports
shall be submitted to the Project Officer
no more frequently than quarterly. Spe-
cific reporting requirements are set forth
in Parts 35. 40, and 45 of this Subchapter.

(b) Between the required performance
reporting dates, the grantee shall
promptly notify the Project Officer, in
accordance with § 30.900-1, of events
which have significant impact upon the
project.

§ 30.635-2 Final report.

(a) For all EPA research, demonstra-
tion, and training grants, the grantee
shall prepare and submit to the Proj-
ect Officer an acceptable final report
prior to the end of the project period. An
acceptable report shall document project
activities gver the entire period of grant
support and shall describe the grantee’s
achievements with respect to stated proj-
ect purposes and objectives., Where ap-
propriate, the report shall set forth in
complete detail all technical aspects of
the project, both negative and positive,
grantee’s findings, conclusions, and re-
sults, including, as applicable, an eval-
uation of the technical effectiveness and
economic feasibility of the methods or
techniques investigated or demonstrated.
Grantees are required to submit a draft
final report to the Project Officer at least
90 days prior to the end of the approved
project period. The final report shall ade-
quately reflect (e.g., as a footnote or an
appendix) EPA comments when required
by the Project Officer. Prior to the end
of the project period, one reproducible
copy suitable for printing and such other
copies as may be stipulated in the grant
agreement shall be transmitted to the
Project Officer.

(b) State or local program grants and
grants for construction of waste treat-
ment works do not require a final report.

(¢) For all planning grants, the plan
itself constitutes the final report.

(d) One copy of all final reports must
be filed in the EPA Headquarters Library
and the appropriate EPA official grant
file.

§ 30.635-3 Financial reports.

(a) For all EPA grants, except for fel-
lowships and wastewater treatment con-
struction grants, the grantee must sub-
mit a financial status report to the
grants administration office (1) within
90 days after the end of each budget
period, and (2) no later than 90 days
following the end of the project period
or the date of complete terminaticn of



grant support, whichever occurs first, or
within such additional time as EPA may
allow for good cause.

(b) For wastewater treatment con-
struction grants, the grantee is required
to submit an Outlay Report and Re-
quest for Reimbursement for Construc-
tion Programs which will also serve as
the financial report.

§30.635-4

As provided in Appendix B of this
Part, prompt reporting to the Project
Officer of all inventions is required for
FEPA rrants involving experimental, de-
veiopinental, research or demonstration
work. In addition:

(a) An annual invention statement is
required with a continuation application.

(b) A final invention report is re-
quired to be submitted to the grants ad-
ministration office within 90 days after
completion of the project period.

(¢> When a project director or prin-
cipal investigator changes institutions or
ceases to direct a project, an 1nvention
statement must be promptly submitted
to the grants administration office with
a listing of all inventions during his ad-
ministration of the grant.

Invention reports.

§ 30.635-5

ta) For all EPA grants a physical in-
ventory of property shall be taken by the
grantee and the results reconciled with
the grantee's property records at least
once every 2 years The grantee shall, in
connection with the inventory, verify the
existence, current utilization, and con-
tinued need for the property.

{b) For all EPA grants except grants
for construction of waste treatment
works the grantee must submit at the
end of each project period a complete in-
ventory of all property for which the
grantee is accountable pursuant to § 30.-
810. The submission must indicate the
condition of each property item and rec-
ommendation for disposition. For the
purposes of this subsection property for
which the grantee is accountable means
(1) property for which disposition in-
structions must be requested from EPA,
or (2) property for which EPA must be
compensated for its share.

(¢) For all EPA grants, grantees shall
submit an annual inventory of federally-
owned property in their possession.

[41 FR 56196, December 27, 1976]

Property reports.

§30.635-6 [Reserved]
{43 FR 28484, June 30, 1978]

§ 30.635-7 Compliance.

Failure to comply with these reporting
requirements in a timely manrer will re-
sult in appropriate action pursuant to
§ 30.430.

§ 30.610 Utilization of Government pro-
curement sources.

(a) Use of General Services Adminis-
tration sources of supply and services by
grantees is not allowed (see 37 FR 24113,
November 14, 1972) .

(b) Utilization of Government excess
property by EPA grantees is not allowed.

§ 30.645 Force account work.

(a) Except as is otherwise provided in 40
CFR 385.936-14, the grantee must obtain
ls}tp.ecific written prior approval from the

oject Officer for the utilization of the “force
account” method (i.e., utilization of the
grantee’s own employees for construc-
tion, construction-related activities, or
for facility repair or improvement) in
lieu of subagreement for anyv construc-
tion activity in excess of $10,000 unless
the force account method is stipulated in
the grant agreement.

(b) The Project Officer, with the
concurrence of the EPA grant approv-
ing official, may authorize in writing
the use of the force account method in
lieu of contracting if he determines,
based on the grantee's certification,
that the grantee possesses the neces-
sary competence required to accom-
plish such work and (1) the work can
be accomplished more economically by
the use of the farce account method,
or (2) emergency circumstances so dic-
tate.

[43 FR 28484, June 30, 1978]

(¢) Authorizations to utilize the force
account methad will identify applicable
Federal requirements and the sallowa-
bility of various cost items.

Subpart F—Project Costs

§ 30.760 Useof funds.

(2) All Federal assistance received
under an EPA grant shall be expended by
the grantee solely for the reasonable and
eligible costs of the approved project in
accordance with the terms of the grant
agreement and this subchapter. All proj-
ect expenditures by the grantee shall be
deemed to include the Federal share.

(b) The grantee may not delegate nor
transfer his responsibility for the use of
grant funds.

(¢) No profit or other increment above
cost in the nature of profit is allowed.

§ 30.705 Ailowable costs.
Project costs shall be allowable if
payment is authorized by applicable

statutory provisions and the following
conditions axe met:

(a) The costs must be reasonable and
within the scope of the project;

(b) The cost is allocable to the extent
of benefit properly attributable to the
project;

(¢) Such costs must be accorded con-
sistent treatment through application of
generally accepted accounting princi-
ples;

(d) The cost must not be allocable to
or included as a cost of any other fed-
erally assisted program in any account-
ing period (either current or prior); and

(e) The cost must be in conformity
with any limitations, conditions, or ex-
clusions set forth in the grant agreement
or this Subchapter, including appropriate
Federal cost principles of this Subpart.

§ 30.705-1 Payment to consultants.

For all grants awarded by EPA, the
maximum daily rate paid to consul-
tants retained by EPA, grantees, or
coentractors and subcontractors of
grantees will not exceed the maximum
daiiy rate for GS-18. This limitation
apjiies only to consultation services of
designated individuals with specialized
skills who are paid at a daily or hourly
rate. Contracts negotiated with enci-
ncering or other firms under §§ 33.510-
5 and 35.937-5 are not affected This
rate does not include transportation
and subsistence costs for travel per-
formed, which will be paid in accord-
ance with the normal travel reim-
bursement practices. (SOURCE. The De-
partment of Housing and Urban De-
velopment-Independent Agencies Ap-
propriation Act. 1978. Pub. L. 95-119.
dated October 4, 1977.)

[43 FR 28484, June 30, 1978]

§ 30.710 Yecderal cost principles.

The following cost principles are ap-
plicable to all EPA grants and suhagree-
ments of grantees, except as otherwise
provided by statufe or this Subchapter:

(a) For state and loccl governments.
Federal Management Circular 74-4 (34
CFR Part 255) provides principles for
determining allowable costs for all grants
and subagreements awarded to State and
local governments.

(b) For educational institutions. (1)
Federal Management Circular 73-8 (34
CFR Part 254) provides cost principles
for research and development, training,
and other educational services under
grants and subagreements with educa-
tionel institutions.

17
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(2) Federal Management Circular 73-6
(34 CFR Part 252) provides prineiples for
coordinating (i) the establishment of in-
direct cost rates Ior, and (ii) the auditing
of grants and subagreements with edu-
cational institutions.

(¢) For other nonprofit institutions.
Department of Health, Education, and
Welfare publication OASC-5 (Revised)
will be used for grants and subagree-
ments awarded to other nonprofit inst-
tutions.

(d) For all other grants and sub-
agreements. Federal Procurement Regu-
lations (41 CFR Ch. I, Subpart 1-15.2 or
1-15.4, as appropriate) provide, to the
greatest practical extent, comparable
principles and procedures for use in cost-
reimbursement for all other grants and
subagrecments.

[40 FR 20232, May 8, 1975, as amended at 41
TR 20€53, May 20, 1976]

§ 30.715

(a) Project costs will generally be
comprised of allowable direct costs and
allowable indirect costs.

(h) Each item of cost must be treated
consistently as either a direct or an in-
direct cost.

(c) Any cost allocable to a particular
grant or cost objective under the appro-
priate Federal cost principles may not
be shifted to other Federal grant pro-
grams to overcome fund deficiencies,
avoid restrictions imposed by law or
grant agreement, or for other reasons,

§ 30.715~1 Direct costs.

Direct costs are those than can be
identified specifically with a particular
cost objective. These costs may be
charged directly to a project.

§ 30.715-2 Indirect costs.

[41 FR 20656, May 20, 1976]

Direct and indirect costs.

Indirect costs are those incurred for
a common or joint purpose but benefit-
ing more than one cost objective, and not
readily identifiable to the cost objectives
specifically benefited. Federal Manage-
ment Circulars 73-6 and 74-4 govern the
methods that may be used in determn-
ing the amount of grantee departmerntal
indirect cost allocable to a grant pro-
gram. These directives provide for the
assignment of cognizance to single Fe--
eral Departments and agencies for con-
ducting indirect cost negotiations and
audits at educational institutions and
State and local governinents. Procedurgs
governing the application and dispos:
tion of indirect costs for subagreemenis
with commercial organizations and
architectural and engineering firms ave
covered by 41 CFR 1-15.2.and 1-15.4 re-
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spectively. The rate(s) negotiated by the
cognizant Federal agency are normally
accepted by all Federal agencies. Orga-
nizations not covered by the above direcy
tives may have rates. established by
negotiation with EPA or another Federal
aﬁ?:t?:g‘ The following guidance is furr

(a) EPA uses the latest available ne-
gotiated rate as a basis for computing
indirect costs for the applicant..In
those cases where the jipdirect cost
budgeted .in the grant agreement is
based on a provisional rate, the actual
indirect costs may be adjusted only as
follows:

(1) If a final rate is established and
that rate is less than the provisional
rate, the indirect, costs will be adjusted
downward.

(2) If a final rate is greater than the
provisiomal’ rate, the grantee may
transfer funds from the direct cost
categuries to indirect costs; however,
payment may not exceed the total ap-
proved grant amount.

[43 FR 28484, June 30, 1978)

(b) A special indirect cost rate may be
applied to a project (or portlon of »
project) to be carried out at an off-cam-
pus cr off-site location. A special indizect
cost rate may be negotiated for a larcze
nonrecurring project when such project
costs would distort the normzl direct cost
lzgse used in computing the overheas

(¢) The following guidelines are to
be used for determining the allowabi-
lity and reimbursement of indircet
costs claimed by a grantee;

(1) For indirect costs to be allowable
under a grant, they must be provided
for in the grant agreement.

(2) Provisional indirect cost rates
may be used for billing purposes under
EPA grants. Fixed or predetermined
indirect cost rates may also be used
where there is advance agreement be-
tween the grantee and the grant
award official.

(3) A separate indirect cost proposal
must be prepared for each fiscal year
for which the grantee desires to claim
indirect costs. However, there are dif-
ferent requirements for State agencies
than for local agencies with respect to
the submission of indirect cost propos-
als to the Federal Government: (i) All
State unit indirect cost proposals must
be submitted to the cognizant Federal
agency within 6 months after the close
of each fiscal year: and (ii) local unit
indirect cost proposals must be re-
tained but need not be submitted for
approval unless required for a pending
grant award or requested by the cogni-

zant Federal agency or its authorized
representative. Pertinent financial rec-
ords which substantiate the claim for
indirect cost reimbursement must be
retained by the grantee. If the re-
quired data is not retained and made
available to the auditer upon his re-
quest at the time he initiates his audit
of grant costs, the claim for indirect
costs will be disallowed for that year.
(4) The audit of an indirect cost pro-
posal will provide the basis for deter-
mining acceptah)~‘xdirect cost rates.

(43 FR 28484, June 30, 1978}

§ 30.720 Cost sharing.

(a) Except as may be otherwise pro-
vided by law or this Subchapter, EPA
grantees must share project costs. If there is
no statutory matching requirement, a
grantee must contribute not less than 5%
of allowable project costs within each
budget period. Such contributions may
be reflected in either direct or indirect
;o in-kind contributions are permitted.

{41 FR 20656, May 20, 197¢;

«b) Cost sharing must be negouated
prior to award of a grant and must be
set forth in the grant agreement as a
percentage of the total sllowable project
costs for each budget period. Criteria to
be used in the negotiation concerning the
extent of cost sharing may include the
benefits the grantee will derive from the
rroject; the financial risk the grantee
will bear; and the rescurces the grantee
has available.

(c) Contributions to cost sharing are
ailowable oaly if they: Are verifiable
1:om the grantee's records; are not in-
cluded as cost sharing or matching
contributions for any other federally
assisted program; are otherwise prop-
erly allocable to the project; constitute
allowable project costs; are not paid by
the Federal Government under an-
other assistance agreement unless au-
thorized under the other agreement
and the laws and regulations it is sub-
ject to and; are provided for in the ap-
proved budget.

[43 FR 28484, June 30, 1978]

(d) Institutional cost sharing agree-
ments are not permitted.

§ 30.725 Cost and price analysis.
§ 30.725-1

The reasonableness of the price or cost
of each grant application or negotiaied
subagreement proposal must be con-
sidered. The method and degree of analy-
sis shall depend on the circumstances of
the particular grant or subagreement ac-
tion.

Policy.



§ 30.725-2 Price analysis.

A price.analysis is the process of exam-
ining and svaluating a prospective price
by comparison without evaluation of the
composition of separate cost elements
and proposed profit.

§ 30.725-3 Cost analysis.

A cost analysis is the process of exam-
ining, verifying and evaluating cost data
and the judgmental factors applied in
projecting from the basic cost data to a
reasonable estimated price that will be
representative of the total cost of per-
formance of ine grant or negotiated sub-
agreement.

§ 30.725~4 Reequirements.

(a) A formal cost analysis shall be
made and a summary of findings pre-
pared for all research, demonstration,
planning and training grant applications
deemed relevant and requesting EPA
funds in excess of $150,000 for the budget
period.

(b) A formal cost analysis shall be
made and a summary of findings pre-
pared for all grant applications from
profit making organizations deemed rele-
vant.

(¢) Any other grant application or
subagreement may receive a cost analysis
where EPA’s program office or grants ad-
ministration office considers it appro-
priate.

(d) Price analysis techniques may be
used instead of or to supplement cost
analysis wherever appropriate.

Subpart G—Grantee Accountability
§ 30.800 Financial management.

The grantee is responsible for main-
taining a financial management system
which shall adequately provide for:

(a) Accurate, current, and complete
disclosure of the financial results of each
grant program in accordance with EPA
reporting requirements. Accounting for
project funds will be in accordance with
generally accepted accounting principles
and practices, consistently applied, re-
gardless of the source of funds.

(b) Records which identify adequately
the source and application of funds for
grant-supported activities. These records
shall contain information pertaining to
grant awards and authorizations, obliga-
tions, unobligated balances, assets,
liabilities, outlays, and income.

(c) Effective control over and ac-
countability for all project funds, prop-

erty, and other assets. Grantees shall
adequately safeguard all such assets and
shall assure that they are used solely for
authorized projects.

(d) Comparison of actual with budg-
eted amounts for each grant. If ap-
propriate and required by the grant
agreement, relation of financial informa-
tion with performance or productivity
data, including the production of unit
cost information.

(e) Procedures to minimize the time
elapsing between the transfer of funds
from the U.S. Treasury and the disburse-
ment by the grantee, whenever funds are
advanced by the Federal Government.
When advances are made by a letter-of-
credit method, the grantee shall make
drawdowns from the U.S. Treasury
through his commercial bank as close as
possible to the time of making the dis-
bursements.

(f) Procedures for determining the
allowability and allocability of costs in
accordance with the provisions of
§ 30.705.

(g) Accounting records which are sup-
ported by source documentation.

(h) Audits to be made by the grantee
or at his direction to determine, at a
minimum, the fiscal integrity of finan-
cial transactions and reports, and the
compliance with the terms of the
grant agreement. Such audits shall be
made by qualified individuals who are
sufficiently independent of those who
authorize the expenditure of Federal
funds.- Audits should be made in ac-
cordance with generally accepted au-
diting standards published by the
General Accounting Office, Standards
for Audit of Governmental Organiza-
tions, Programs, Activities, and Func-
tions. It is not required that each
grant awarded a grantee be audited.
Generally, examination should be con-
durted on an organization-wide basis.
The grantee will schedule such audits
with reasonable frequency, usually an-
nually, but not less frequently than
once every 2 years, considering the
nature. size and complexity of the ac-
tivity. The grantee shall provide EPA
with a copy of audits made by the
grantee or at his direction.

[43 FR 28484, June 30, 1978]

(i) A systematic method to assure
timely and appropriate resolution of
audit nndings and recommendations.

§ 30.805 Records.

The following record and audit policies
are applicable to all EPA grants and to
all subagreements in excess of $10,000
under grants.

(a) The grantee shall maintain books,
records, documents, and other evidence

and accounting procedures and practices,
sufficient to reflect properly (1) the
amount, receipt, and disposition by the
grantee of all assistance received for the
project, including both Federal assist-
ance and any matching share or cost
sharing, and (2) the total costs of the
project, including all direct and indirect
costs of whatever nature incurred for the
performance of the project for which the
EPA grant has been awarded. In addi-
tion, contractors of grantees, including
contractors for professional services,
shall also maintain books, documents,
papers, and records which are pertinent
to a specific EPA grant award. The fore-
going constitute “records” for the pur-
poses of this subpart.

(b) The grantee’s records and the rec-
ords of his contractors, irrcluding pro+
fessional services contracts, shall be sub-
ject at all reasonable times to inspection,
copying, and audit by EPA, the Comp-
troller General of the United States, the
Department of Labor, or any authorized
representative.

(¢) The grantee and contractors of
grantees shall preserve and make their
records available to EPA, the Comp-
troiler General of the United States,
Department of Labor, or any author-
ized representative until expiration of
3 years, except that (1) if any litiga-
tion, claim, or audit is started before
the expiration of the 3-year period,
the records shall be retained until all
litigations, claims, or audit findings in-
volving the records have been re-
solved, (2) records for nonexpendable
property acquired with Federal funds
shall be retained for 3 years after its
final disposition, and (3) when records
are transferred to or maintained by
EPA, the 3-year retention requirement
is not applicable to the grantee. The 3-
. vas rcwenuon period starts (i) from
the date of submission of the final fi-
nancial status report for project
grants, or, for grants which are award-
ed annually, from the date of the sub-
mission of the annual financial status
report, (ii) from the date of approval
of the final payment request for the
last project of a construction grant for
WWT works, and (iii) for such longer
period, if any, as is required by appli-
cable statu’ . or lawful requirement, or
by paragrapl.s «¢X2) (i) or (ii) of this
section.

[43 FR 28484, June 30, 1978]

(i) If a grant is terminated completely
or partially, the records relating to the
work terminated shall be preserved and
made available for a period of 3 years
from the date of any resulting final ter-
mination settlement.
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(i) Records which relate to (a) ap-
peals under the Subpart J—Disputes, of
this Part, (b) ltigation on the settle-
ment of claims arising out of the per-
formance of the project for which a grant
was awarded, or (¢) costs and expenses
of the project to which exception has
been taken by EPA or any of its duly
authorized representatives, shall be re-
tained until any appeals, litigation,
claims or exceptions have been finally
resolved.

§ 30.810 Pruperty.

Except as otherwise prescribed by
statute or the grant agreement, §§ 30.-
810-1 through 30.810-9 prescribe policies
and procedures governing management
and ownership of real property and tan-
gible personal propertiv whose acquisition
cost is borne in who!: or in part by EPA
as a direct cost under a grant. Grantees
are authorized to use their own property
management standards and procedures
as long as the minimum standards of
these sections are included.

§ 30.810~1 Definitions.

The following definitions apply for
the purpose of §§30.180-1 through
30.810-9.

(a) Acquisition cost of purchased
nonexpendatle personal property. The
net invoice unit price of the property including
the cost of modifications, attachments, acces-
sories, or auxiliary apparatus necessary
to make the property usable for the pur-
pose for which it was required. Other charges
such as the cost of installation, transporta-
tion, taxes, duty, or protective in-transit
insurance, shall be included or excluded from
the unit acquisition cost in accordance
with the grantee’s regular accounting prac-

tices.
[43 FR 28484, June 30, 1978]

(0) Real property. Except a2s other-
wise defined by State law, land or any
interest therein inciuding land improve-
ments, structures, fixtures and appur-
tenances thereto, hut excluding movable
machinery and equipment.

(¢c) Personal property. Except as
otherwise defined by Slate law, tangible
property of any kind except real
property.

(d) Nonerpendable personal property.
Tangible personal property having a
useful life of more than 1 year and an
acquisition cost of $300 or more per unit.
A grantee may use its own definition of
r.onexpendable personal property pro-
vided that such definiticn would at least

rclude all nonexpendable personal
property as defined herein.
{e) Ezpendabdlec personal  property.

Expendable personal property refers to
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all tangible persconal property (includ-
ing consumable materials) other than
nonexpendable personal property.

§ 30.810-2 Purchasc of property.

Expenditures of project funds for
property may be allowed as direct costs
only to the extent that such ¢roperly is
necessary for the approved project dur-
ing the project period. Purchase orders
for purchase of personal property are
subagreements as defined in this Part.

§ 30.810-3

ards,

The grantee’s property management
standards for nonexpendable persunat
property shall include as a minimum the
following elements:

(a) Accurately maintained property
records which include:

(1) A description of the property,

(2) Manufacturer’s serial number,
model number, or other identification
number,

(3) Source of the property, including
contract or grant number,

(4) Whether title vests in the grantee
or the Federal Government,

(5) Acquisition date (or date received,
if the property was furnished by the
Federal Government) and cost,

(6) Location, use, ceondition of prop-
erty, and date the information was
reparted. ’

{41 FR 56196, December 27, 1976]

(7) Ultimate disposition data, includ-
ing sales price or the method used to
determine current fair market value
where a grantee compensates EPA for
its share.

8) Unit acquisition cost.
{41 FR 56196, December 27, 1976]

(b) A physical inventory of property
that is taken, and the results reconciled
with the property records, at least once
every 2 years. The grantee shall, in con-
nection with the inventory, venfy the
existence, current utilization, and con-
tinued neced for the property.

(c) A control system which insures
adequate safeguards to prevent loss,
damage, or theft to the property. Any
loss, damage, or theft of nonexpendable
property shall be investigated and fully
documented. If the property was owned
by the Federal Government, the grantee
shall promplly notify the Project Officer.

(d) Adequate maintenance proce-
dures which insure that the property is
maintained in good condition and that
instruments used for precision measure-
ment are periodically calibrated.

Property managerint ~tund-

(e) Proper sales procedures for un-
needed property which would provide
for competition to the extent practica-
ble and result in the highest possible
return.

(f) Identification of property owned
by the Federal Government to indicate
Feceral ownership.

§ 30.810—1 Title to property.

Except as may be otherwise provided
by law or in this Subchapter or in the
grant agreement, title to all real or per-
sonal property whose acquisition cost is
a direct cost under a grant project shall
vest in the grantee, sunject to sucn inter-
est in the United States as may be pro-
vided for in this Subchapter or in the
grant agreement. For all property with
an acquisition cost of $10,000 or more per unit
the grantee shall assure that the interest of the
United States in the property is ade-
guately reflected and protected in com-
pliance with all recordation or registra-
tion requirements of the Uniform Com-
mercial Code or other applicable local
laws.

§ 30.8310-5

(a) The grantee shall use the real
property for the purpose of the original
grant.

(b) The grantee shall obtain approval
from :PA for the use of the real property
in other projects when the g1antee deter-
mincs that the property is no longer
needed for the original grant purposes.
Use in othg¢r projects shall be limited to
those under other Federal grant pro-
grams, or programs that have purposes
consistent with those authorized for sup-
port by EPA.

(¢c) When the rea! property is no
longer neeced as provided in paragraphs
(a) and (b)Y of this secction, the grantee
shall request disposition nstructions
from EPA.

(d) ZPA shall chserve the following
rules in the disposition nstructions for
real property:

(1) In the case of real property fur-
nished by EPA or purchased wholly with
EPA funds, the grantee shall return all
such real property to the control of EPA.

(2) In the case of real prope:iiy pur-
chased in part with EPA funds ,the quar-
antee, at the direction of the Project
Officer, may:

(1) Retain title with Federal restric-
tio.s removed if it compensates the Fed-
eral Goverrnmeit an amouut computed
by applying the Fecderal percentage of
paiticipation in the net cost of the proj-
ect to the current fair market valie of the
property, or

Real property.



(il) Sell the property under guide-
lines provided by EPA, using proper
sales procedures that provide for com-
petition to the extent practicable and
result in the highest possible return,
and, except as provided in §30.810-
5(d)(3), pay the Federal Government
an atmount computed by applying the
Federal percentage of participation in
the net cost of the project to the pro-
ceeds from sale (after deducting actual
and reasonable selling and fix-up ex-
penses, if any, from the sales pro-
ceeds), or

[43 FR 28484, June 30, 1978]

(1) Trencfer title of the property to
the Federal Government with its consent
provided that in such cases the grantee
shall be entitled to compensation com-
puted by applying the grantee's percent-
age of participation in the net cost of the
project to the current fair market value
of the property.

(3) In the case of real property pur-
chased in part with EPA funds allot-
ted for purposes set forth in §35.940-
3(a), the grantee, at the direction of
the Project Officer, may sell the real
property under procedures approved
by EPA and may retain the amount of
the Federal interest, as determined in
§30.810-5(d)(2)(ii), to be used solely
for paying the eligible costs (in accord-
ance with §35.940) of the upgrading,
expansion, replacement, or reconstruc-
tion of treatment works associated
with the project.

[43 FR 28484, June 30, 1978}

§ 30.810-6 Federully-owned nonexpend-
able personal property.

(a) Title to federally owned property
(property to which the Federal Govern-
ment 1ctains title) remains vested by law
in the Federal Government.

(b) Upon termination of the grant or
need for the property, such property shall
be reported to EPA for further agency
utilization or, if appropriate, for report-
ing to the General Services Administia-
tion for other Fecderal agency ulilization
Appropriate dizposition instructions wiil
be issued to the grantee after completion
of EPA review. Under no circumstances
shall grantees secll Government-owned
property.

§ 30.810-7 Nonexpendable personal

property acquired with Federal
funds,

(a) Use.

(1) When nonexpendable personal

property is acquired by a grantee as a
direct cost under & grant, the grantee
shall retain the property in the grant

program for its useful life or as long as
there is a need for the property to ac-
complish the purpose of the grant pro-
gram, whichever is shorter.

(2) During the time that nonexpend-
able personal property is held for use on
the project or program for which it was
acquired, the grantee shall make it avail-
able for use on other projects or pro-
grams if such other use will not interfere
with the work on the project or program
for which the property was originally
acquired. If the property is owned by the
Federal Government, use on other ac-
tivities not sponsored by the Federal
Government - is permissible subject to
prior approval by EPA. User charges will
be made, if appropriate. o

(3) Except as may be provided in the
grant agreement, when there is no longer
a need for such property for the grant
program, the grantee may utilize the
‘property in the following order of pri-
ority:

(i) Other grant activities sponsored by
EPA,

(i1) Grant activities sponsored by other
Federal agencies.

[41 FR 56196, December 27, 1976]

(b)Y Disposition. When the grantee nc
longer has need for the property in any
of its Federal grant programs, property
disposition will be as follows:

(1) For all grantees except profit-
making organizations, nonexpendable
property with an acquisition cost of less
than §1,000 may be used for a grantee’s
owa activities without reimbursement to
the Federal Government or the grantee
may sell the property and retain the
proceeds. Profit-making organizations
may retain the property provided that
EPA is compensated for its proportionate
,share of the property. Compensation
shall be computed by applying the per-
centage of EPA participation ir the cost
of the project to the fair market value of
the property.

(2) Nornexpendable property with an
acquisition cost of $1,000 or more may be
retained by the grantee provided that
EPA is compensated for its proportionate
share of the current market value of the
property.

(3) When a grantee does not wish to
retain property with an acquisition cost
of $1,000 or more, as provided in para-
graph (b) (2) of this section, or when a
profit-making organization does not wish
to retain property as provided in (b) (1)
of this section, the grantee shall request
disposition instructions from EPA. EPA
shall determine whether the property
can be used to meet other Agency re
quirements; if not, EPA shall report the
availability of the property to the Gen-
eral Services Administration to deter-

mine whether a requirement for the
property exists 1n other Federal agencies

(4) EPA shall observe the following
rules in the disposition instructions for
nonexpendable personal property with an
acquisition cost of $1,000 or more.

(1) EPA may waive title to the prop-
erty with all Federal restrictions and
conditions removed, if the grantee is a
nonprofit institution of higher education
or nonprofit research organization, in
accordance with the provisions of the
Grants Act (Pub. L. 85-934) .

(iiy EPA may instruct the grantee to
ship the property elsewhere. Compensa-
tion will be made to the grantee by the
benefiting Federal agency. Compensation
shall be computed by applying the per-
centage of the grantee’s participation in
the grant program to the current fair
market value of the property, plus any
shipping or interim storage costs in-
curred.

dil) EPA may instruct the grantee to
otherwise dispose of the property Com-
pensation will be made to the grantee by
EPA. Compensation shall be computed
by applying the percentage of the
grantee’s participation in the grant pro-
gram to the current fair market value of

the property, plus any costs incurred in
its disposition.

(iv) EPA shall issue disposition -
structions to the grantee within 120 days.
If disposition instructions are not re-
ceived within 120 days after reporting,
the grantee shall sell the property and
reimburse EPA an amount which 1s com-
puted by applying the percentage of Fed-
eral participation in the grant program
to the sales proceeds, less $100 or 10 per-
cent of the proceeds, whichever is
greater, for selling and handlng
-expenses.

§ 30.810-8 Expendable personal prop-
erty acquired with grant fund-.

Title to expendable personal property
shall vest in the grantee upon acquisition.
If there is a residual inventory of such
property exceeding $1,000 in total aggre-
gate fair market value upon termination
or at the conclusion of the project period,
and the property is not currently needed
for any other federally-sponsored proj-
ect or program, the grantee shall retain
the property for use on nonfederally-
sponsored activities, or sell it. but must
in either case, compensate EPA for its share. The
amount of such compensation shall be
computed by applying the percentage of
Federal participation in the net cost of
the project to the current fair market
value of the property.

[41 FR 56196, December 27, 1976]
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§ 30.810-9 Property reports.

Property reports must be furnished in
accordance with § 30.635-5.

§ 30.815 Final settlement.

Upon submission of the final financial
status report pursuant to § 30.635-3,
there shall be payable to the United
States as final settlement the total sum
of (a) any unexpended grant funds, (b)
any amounts payable for equipment,
materials, or supplies, pursuant to § 30.-
810, (¢) other grant related income, pur-
suant to §30.620, and (d) an amount
equivalent to that portion of project
costs which are unallowable, in propor-
tion to the EPA share and to the extent
grant payments therefor have been
made. Any settlement made prior to the
final audit is subject to adjustment based
on the audit. Final settlement will not
be considered complete until all audit
findings, appeals, litigations, or claims
have been resolved. Any debt owed by the
grantee to the United States, and not
paid at the time of final settlement shall
be recovered from the grantee or its suc-
cessors by setoff or other action as pro-
vided by law.

§ 30.820 Audit.

(a) Preaward or interim audits may
be performed on grant applications and
awards.

(h) A final audit shall be requested
by the grant award official after the
submission of or the due date of the
final financial status report under
§ 30.635-3. Any settlement made prior
to the final audit is subject to adjust-
ment based.on the audit. Grantees and
subcontractors of grantees shall pre-
serve arrd make their records available
ander § 30.805.

[43 FR 28484, June 30, 1978]

Subpart H—Modification, Suspension and
Termination

§ 30.900 Project
modifications.
(a) A grant modification means any
written alteration in the grant amount,
grant terms or conditions, budget or
project period, or other administrative,
technical, or financial agreement wheth-
er accomplished by unilateral action of
the grantee or the Government in ac-
cordance with a provision of the grant
agreement or thnis Subchapter, or by
mutual action of the parties to the grant.
(b) The grantee must promptly notify
the Project Officer in writing (certified
mail, return receipt requested) of events
or proposed changes which may require a
grant modification, such as:
(1) Rebudgeting (see § 30.610);

changes and grant
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(2) Changes in approved technical
plans or specifications for the project;

(3) Changes which may affect the
approved scope or objective of a project;

(4) Significant changed conditions at
the project site;

(5) Acceleration or deceleration in the
time for performance of the project. or
any major phase thereof;

(6) Changes which may increase or
substantially decrease the total cost of
a project (see § 30.900-1) ; or o

(1) Changes in the Project Director or
other key personnel identified in the
grant agreement or a reduction in time
or effort devoted to the project on the
part of such personnel.

(¢) Grant modifications are of four
general types: formal grant amendments,
administrative grant changes, transfer
of grants and change of name agree-
ments, and grantee project changes (see
§ 30.900-1 through § 30.900-4).

(d) A copy of each document pertain-
ing to grant modifications or requests
therefor (any administrative change, ap-
proved or disapproved project changes
and any letter of approval or disapproval,
grant amendment, or agreement for
transfer of a grant or change of name
agreement) shall be retained in the offi-
cial EPA grant file.

(e) The document which effects a
grant modification shall establish the
effective date of the action. If no such
date is specified, then the date of execu-
tion of the document shall be the efiec-
tive date for the action.

§ 30.900-1 Formal grant amendments.

(a) Project changes which substan-
tially alter the cost or time of perform-
ance of the project or any major phase
thereof, which substantially alter the ob-
jective or scope of the project, or which
suBstantially reduce the time or effort
devoted to the project on the part of
key personnel will require a formal grant
amendment to increase or decrease the
dollar amount, the term, or other prin-
cipal provisions of a grant. This should
not be constructed as to apply to esti-
mated payment{ schedules under grants
for construction of treatment works.

(b) No formal grant amendment may
be entered into unless the Project Officer
has received timely notification of ther
proposed project change. However, if the

Project Officer determines that circum-
stances justify such action, he may re-
celve and act upon any request for formal
grant amendment submitted (1) prior to
final payment under grants for which
payments of the Federal share have been
made by reimbursement and (2) prior to
grant closeout of other grants. Formal
grant amendments may be executed sub-

sequently only with respect to matters
which are the subject of final audit or
dispute appeals.

(c) A formal grant amendment shall
be effected only by a written amendment
to the grant agreement. Such amend-
ments shall be bilaterally executed by
the EPA grant award official and the
authorized representative of the grantee.
However, in cases where this Subchapter
or the grant agreement give the govern-
ment a unilateral right (for example, the
suspension or termination rights set
forth in §§ 30.915 and 30.Y20, the with-
holding of grant payment pursuant to
§30.615-3, or the reduction of the grant
amount under §35.556 of this subchapter, any
such right may be exercised by the appro-
priate EPA official (generally, the grant
award official) in accordance with this Sub-

chapter. )
(d) The grants administration office
shall prepare all formal grant amend-

ments after approval of the modification
by the Project Officer or Grant Approv-
ing Official, as appropriate.

§ 30.900-2 Administrative grant changes.

These changes, such as a change in
the designation of the Project Officer, or
of the office to which a report is to be
transmitted, or a change in the payment
schedule for grants for construction of
treatment works, constitute changes to
the grant agreement (but not necessarily
to the project work) and do not affect
the substantive rights of the Government
or the grantee. Such changes may be
issued unilaterally by the EPA grant
award official or Project Officer and do
not require the concurrence of the
grantee. Such changes must be in writ-
ing and will generally be effected by a
letter (certified mail, return receipt re-
quested) to the grantee.

§ 30.900~-3 Transfer of grants; change
of name agreements.

Transfers of grants and change of
name agreements require the prior writ-
ten approval of the grant award official.
The grant award official may not approve
any transfer of a grant without the con-
currence of the grant approving official
and consultation with the Reglonal
Counsel or the Assistant General Coun-
sel, Grants, nor may he approve any
change of name agreement without con-
sultation with the Regional Counsel or
the Assistant General Counsel, Grants,
The grants administration oiiice saall
prepare the necessary documents upon
receipt from the Project Officer of appro-
priate information and docurnentation
submitted by the grantee.



§ 30.900—4 Grantee project changes.

Project changes not covered by
§§ 30.900-1 through 30.900-3 shall be
considered grantee project changes not
requiring formal grant amendments.

(a) Rebudgeting changes may require
prior writien approval pursuant to
§ 30.610.

(b) All other grantee project changes
shall be considered approved unless the
Project Officer notifies the grantee of
disapproval, with adequate explanation
of the reason therefor, or the necessity
for the execution of a grant amendment,
in writing (certified mail, return receipt
requested) not later than 3 weeks after
receint of notice pursuant to § 30.900(b).
No action taken pursuant to this section
shall commit or obligate the United
States to any increase in the amount of
a grant or payments thereunder, but
shall not preclude consideration of a re-
cuest for a formal grant amendment
pursuant to § 30.900-1.

§ 30.915 Suspension of grants—stop
work orders.

‘Work on a project or on a portion or

rhase of a project for which a grant has

been awarded may be ordered stopped by .

the grant award official, except for grants
to educational institutions or nonprofit
research organizations.

§ 30.915-1 Use of stop-work orders.

Work stoppage may be required for
good cause such as default by the
grantee, failure to comply with the terms
and conditions of the grant, realignment
of programs, lack of adequate funding, or
advancements in the state of the art. In-
asmuch as stop-work orders may result
in increased costs to the Government by
reason of standby costs, such orders will
be issued only after concurrence by the
grant approving officlal and the Regicnal
Counsel or the Assistant General Coun-
sel, Grants. Generally, use of a stop-work
order will be limited to those situations
where it is advisable to suspend work on
the project or a portion or phase of the
project for important program or agency
considerations and a supplemental agree-
ment providing for such suspension is not
feasible. Although a stop-work order may
be used pending & decision to terminate
by mutual agreement or for other cause,
it will not be used in lieu of the issuance
of a termination notice after a decision
to terminate has been made.

§ 30.915-2 Contents of stop-work or-
ders.

Prior to Issuance, stop-work orders
should be discussed with the grantee and

should be appropriately modified, in the
light of such discussions., Stop-work or-
ders should include (a) a clear descrip=-
tion of the work to be suspended, (b) in-
structions as to the issuance of further
orders by the grantee for materials or
services, (¢) guidance as to action to be
taken on subagreements, and (d) other.
suggestions to the grantee for minimizing
costs.

§ 36.9] 5-3 Issuance of stop-work or(ier.

After appropriate concurrence in the
proposed action has been obtained, the
EPA grant award official may, by written
order to the grantee (certified mail, re-
turn receipt requested), require the
grantee to stop all, or any part of the
project work for a period of not more
than forty-five (45) days after the order
is delivered to the grantee, and for any
further period to which the parties may
agree. The grants administration office
shall prepare the stop-work order. Any
such order shall be specifically identified
as a stop-work order issued pursuant to
this section.

§ 30.915-4 Effect of stop-work order.

(a) Upon receipt of a stop-work order,
the grantee shall forthwith comply with
its terms and take all reasonable steps to
minimize the incurrence of costs alloca~
ble to the work covered by the order dur-
ing the period of work 3%ovpage. Within
the suspension period or within any ex-
tension of that period to which the par-
ties shall have agreed. EPA shall either:

(1) Cancel the stop-work order, in full
or in part,

(2) Terminate the work covered by
such order as provided in § 30.920, or

(3) Authorize resumption of work.

(b) If a stop-work order is canceled or
the period of the order or any extension
thereof expires, the grantee shall
promptly resume the previously sus-
pended work. An equitable adjustment
shall be made in the grant period, the
project period, or grant amount, or all of
these, and the grant instrument shall be
amended accordingly, if:

(1) The stop-work order results in an
increase in the time required for, or an
increase in the grantee’s cost properly
allocable to the performance of any part
of the project, and

(2) The grantee asserts a written
claim for such adjustment within sixty
(60) days after the end of the period of
work stoppage. However, if the Project
Officer determines the circumstances
justify such action, he may receive and
act upon any such claim asserted in ac-~
cordance with § 30.900-1(b).

(¢) If a stop-work order is not can-
celed and the grant-related project work
covered by such order is within uhe scope
of a subsequently-issued termination or-
der, the reasonable costs resulting from
the stop-werk order shall be allowed in
arriving at the termination settlement.

(@) Costs incurred hy the grantee or
its contractors, subzoniractors, or repre-
sentatives, after a stop-work order is de-
livered, or within any extension of the
stop-work period to which the parties
shall have agreed, with respect to the
project work suspended by such order or
agreement which are not authorized by
this Section or specifically authorized in
writing by the grant award official, shall
not be allowable costs.

§ 30.915-5 Disputes provision.

Failure to agree upon the amount of
an equitable adjustment due under a
stop-work order shall constitute a dis-
pute (see Subpart J of this part).

§ 30.920 Termination of grants.

A grant may be terminated in wnole
or in part by the grant award official
upon the recommendation of the Project
Officer and after concurrence of the
grant approving official in the proposed
action and consultation with the Re-
gional Counsel or the Assistant General
Counsel, Grants.

§ 30.920-1 Termination agreement.

The parties may enter into an agree-
ment to terminate the grant at any time
pursuant to terms which are consistent
with this Subchapter. The agreement
shall establish the effective date of ter-
mination of the project and grant, the
basis for settlement of grant termination
costs, and the amount and date of pay-
ment of any sums due either party. The
grants administration office will prepare
the termination document.

§ 30.920-2 Project
grantee.

A grantee may not unilaterally ter-
minate the project work for which a
grant has been awarded, except for good
cause. The grantee must promptly give
written notice to the Project Officer of
any complete or partial termination of
the project work by the grantee. If the
Project Officer determines, with the con-
currence of the EPA grant approving of-
ficial, that there is good cause for the
termination of all or any portion of a
project for which the grant has been
awarded, the EPA grant award official
may enter into a termination agreement
or unilaterally terminate the grant pur-
suant to § 30.920-3, effective with the

termination by
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date of cessation of the project work by
the grantee. If the Project Officer, with
the concurrence of the EPA grant ap-
proving official, determines that a
grantee has ceased work on the project
without good cause, the grant award of-
ficial may umlaterally terminate the
grant pursuant to § 30.920-3 or annul the
grant pursuant to § 30.920-5.

§ 30.920-3 Grant termination by EPA.

(a) Notice of intent to terminate.
After concurrence in the issuance of a
termination notice has been obtained
from the EPA grant approving official
and the Regional Counsel or the Assist-
ant General Counsel, Grants, the grant
award official shall give not less than ten
(10) days written notice to the grantee
(certified mail, return receipt requested)
of intent to terminate a grant in whole
or in part.

(b) Termination action. The grantee
must be afforded an opportunity for con-
sultation prior to any terminatlion. After
the EPA grant approving official and the
Regional Council or the Assistant Gen-
eral Counsel, Grants, have been informed
of any expressed views of the grantee and
concur in the proposed termination, the
grant award official may, in writing (cer-
tified mail, return receipt requested),
terminate the grant in whole or in part.

(¢) Basis for termination. A grant may
be terminated by EPA for good cause
subject to negotiation and payment of
appropriate termination settlement costs.

(d) Method of Termination. The pre-
ferred method of grant termination
shall be by mutual agreement through
a bilaterally executed grant agreement
providing for payment of termination
costs. However, if such agreement is
not feasible, then the grant award of-
ficial may unilaterally terminate the
grant, in whole or in part.

(43 FR 28484, June 30, 1978)

§ 30.920—1 Effect of termination.

Upon termination, th® grantee must
refund or credit to the United States that
portion of grant funds paid or owed to
the grantee and allocable to the termi-
nated project work, except such portion
thereof as may be required to meet com-
mitments which had become firm prior
to the effective date of termination and
are otherwise allowable. The grantee
shall not make any new commitments
without EPA approval. The grantee
shall reduce the amount of outstanding
commitments insofar as possible and re-
port to the Project Officer the uncom-
mitted balance of funds awarded under
the grant. The allowability of termina-
tion costs will be determined in conform-
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ance with applicable Federal cost prin-
ciples listed in § 30.710.

§ 30.920~5 Annulment of grant.

(a) The grant award official may uni-
laterally annul the grant if the Project Of-
ficer determines, with the concurrence of the
appropriate Assistant Administrator or
Regional Administrator and the Regional
Counsel or Assistant General Counsel,
Grants, that:

(1) There has been no substantial per-
formance of the project work without
good cause;

(2) There is convincing evidence the
grant was obtained by fraud; or

(3) There is convincing evidence of
gross abuse or corrupt practices in the
administration of the project.

(4) The grantee has inordinately de-
layed completion of the project with-
out good cause; or '

(5) The grantee has failed to achieve
the project purpose (e.g., preparation
of a research report) or to utilize the
project (e.g., construction) to the
extent that the fundamental purpose
of the grant is frustrated.

[43 FR 28484, June 30, 1978]

(b) In addition to such remedies as
may be available to the United States
under Federal, State, or local law, all
EPA grant funds previously paid to the
grantee shall be returned or credited to
the United States, and no further pay-
m.ents shall be made to the grantee.

§ 30.920—6 Disputes provision.

The grantee may appeal a termina-
tion or annulment action taken pursuant
to this section (see Subpart J of this
part).

Subpart |—Deviations

§ 30.1000 General.

The Director, Grants Administiatio:
Division, is authorized to approve devia-
tions from substatutory requirements of
this Subchapter or grant related requre-
ments of this Chapter when he deter-
mines that such deviations are essential
to effect necessary grant actions or EPA
objectives where special circumstances
make such deviations in the best interest
of the Government.

§ 30.1000-1 Applicability.

A deviation shall be considered to be
any of the following:

(a) when limitations are imposed by
this Subchapter or by grant related re-
quirements of this Chapter upon the use
of a procedure, form, grant clause, or
any other grant action, the imposition of
lesser or greater limitations,

(b) when a policy, procedure, method
or practice of administering or conduct

ing grant actions is prescribed by this
Subchapter or by grant related require-
ments of this Chapter, any policy, pro-
cedure, method, or practice inconsistent
therewith,

(¢) when a prescribed grant clause is
set forth verbatim in this Subchapter,
use of a clause covering the same subject
matter which varies from, or has the
effect of alteiing, the prescribed clause
or changing its application,

(d) when a limitation on award or
grant condition is set forth in this Sub-
chapter but not for use verbatim, use of
a special condition covering the same
subject matter which is inconsistent with
the intent, principle, or substance of the
limitation or condition, or related cov-
erage of the subject matter,

(e) omission of any mandatory grant
provision,

(f) when an EPA or other form is pre-
scribed by this Subchapter, use of any
other form for the same purpose, or

(g) alteration of an EPA or other form
prescribed in this Subchapter.

5§ 30.1000~-2 Request for deviation.

A request for a deviation shall be sub-
mitted in writing to the Director, Grants
Administration Division, as far in ad-
vance as the exigencies of the situation
will permit. Each request for a deviation
shall contain as a minimum:

(a) the name of the applicant or the
grantee and the grant identification
number of the application or grant af-
fected, and the dollar value,

(b) identification of the section of this
Subchapter or the grant related require-
ments of this Chapter from which a de-
viation is sought,

(¢) an adequate description of the de-
viation and the circumstances in which
it will be used, including any pertinent
background information which will con-
tribute to a fuller understanding of the
deviation sought, and

(d) a statement as to whether the
same or a similar deviation has been re-
quested previously, and if so, circum-
stances of the previous request.

§ 30.1000-3 Approval of deviation.

Deviations may be approved only by
the Director of the Grants Administra-
tion Division or his duly authorized rep-
resentative. A copy of each such written
approval shall be retained in the official
EPA grant file. Concurrence in the ap-
proval of the deviation by the appropri-
ate Assistant Administrator(s) is re-
quired prior to its effectiveness, where
the deviation would involve more than a
unique, special situation, e.g., will affect
grantees as a class.



Subpart J—Disputes
§ 30.1160 Final Disputes Decision.

(a) Any dispute arising under a
grant, or any preaward dispute au-
thorized by this subchapter (see, for
example, §8§ 35.236 and 35.960), shall be
decided, at the request of the appli-
cant or grantee, by the Grant Approv-
ing Official or by the Project Officer
{with the concurrence of the Grant
Approving Official).

(b) Each final decision must ade-
quately notify the recipient in writing
(with proof of delivery) that the deci-
sion is a final decision which shall
become final and conclusive, unless
timely appealed. The following para-
graph or alternate language approved
by the Office of General Counsel must
be utilized as the final paragraph of
each final decision letter:

‘This is a final Disputes—decision by me,
the Grant Approving Official. Under appli-
cable EPA regulations (see particularly Sub-
part J or 40 CFR Part 30), this decision will
be final and conclusive unless, within thirty
(30) days from the date of receipt of this de-
cision, a brief written notice of appeal, ad-
dressed to the Administrator, Environmen-
tal Protection Agency (Attention: Office of
General Counsel), is mailed by certified
mail (return receipt requested) or otherwise
delivered to [insert name and address of
either the Grant Approving Official or the
Project Officer, as appropriate). (You will
be notified of further procedural require-
ments applicable to your appeal by a subse-
quent letter.) Your notice of appeal need
only indicate that an appeal is intended,
refer to this final decision by date, and
briefly state the ultimate reasons why the
decision is considered to be erroneous.

(¢) An EPA official who receives a
notice of appeal from a final decision
should preserve the envelope in which
the appeal was transmitted and other
data evidencing the date of mailing of
the notice of appeal (or the date of re-
ceipt, if the notice was otherwise deliv-
ered) and should promptly forward
such information and the original of
the notice of appeal to the Office of
the General Counsel.

[43 FR 28484, June 30, 1978]

§ 30.1105 Grantee appeal.

A decision of the Project Officer made
pursuant to § 30.1100 shall be final and
conclusive unless, within thirty (30) days
from the date of receipt of such copy,
the grantee mails (certified mail, return
receipt requested) or otherwise delivers
to EPA (generaily, to the Project Of-
cer) a wiitien opyieal addressed to the
Adpunistrator.

§ 30.1115 Rights of the grantee and the
Government.

In connecl:c v with an appeal proceed-
ing pursuant to % 30.1110 the grantee
shall be afforded an cpportunity to be
heard, to be represented by legal counsel,
to offer evidence and testimony in sup-
port of any appeal, and to cross-examine
Government witnesses and o examine
documentation or exhibits offered in evi-
dence by the Government or admitted
to the appeal record (subject to the Gov-
erninent’s right to offer its own evidence
and testimony, {o cross-examine the ap-
pellant’s witnesses, and to examine docu-
mentation or exhibits offered in evidence
by the appellant or admitted to the ap-
peal record). The appeal shall be deter-
mined solely upen the appeal record.

§ 30.1120 Decision of the Administrator,

The declsion of the Administrator or
his duly authorized representative for
the determination of such appeal shall
be final and conclusive unless determined
by a court of competent jurisdiction to
have been fraudulent or capricious, or
arbitrary, or so grossly erroneous as to
imply bzd faith, or not supported by sub-
stantial evidence.

§ 30.1125 Questions of law.

Any question of iaw may be considereda
in connection with decisions provided
for by this Subpart. Nothing inp the grant,
agreement or related regulations, how-
ever, shall be construed as making final
the decision of any administrative offi-
cial, representative, or board, on a ques-
tion of law.

§30.1130 Delegation of authority.

The General Counsel is authorized
to appoint hearing examiners to hear
and decide grant appeals from final
dispute'determinations under this sub-

(43 FR 28484, June 30, 1978}

§30.1150 Appealprocedures.

The procedures for grant appeals
under this stibpart shall be those des-
ignated by the General Counsel. A
copy - of.:suchi procedures may be ob-
tained from the Office of General
Counsel.

[43 FR 28484, June 30, 1978]

APPENDIX A—GENERAL GRANT CONDITIONS

a. Genercl Conditions. The grantee cove~
nants and egrees that it will expeditiously
initiate and timely complete the project work
for which assistance has been awarded under
this grant, in accordance with the applicable
grant provisions of 40 CFR Subchapter B.
The granlece warrants, represents, and agrees
that 1t, and {ts contractors, subcontracvors,
empleyees and representatives, will comply
with 40 CFR Subchapter B, the following

General Conditiors, the applicable supple-
mental conditons ¢f 40 CFR Subchapter B,
a5 aniended, and any Special Conditions set
fnith in this grant amuement or any grant
smendment.

1, Aecess, The pranicve a_recs hat it will
provide access to 1he facilitjes, premises and
records related o the project as provided
in §5 30.605 and 30.835 ¢i 40 CFR subchapter
B

2. Audit and recerds. Tiie grantee agrees
that it will maintain an adcquate systema
for financial management, propeity man-
agement and grantee audit m accordance
with §§ 30.800 and 30.810-3, and 1hat it will
ranintain, prescrve ond make available te
the Government ail project records for the
purpose of Inspectivn, fnterim and final
audit, and copying as rcquired by §§ 30.605
30.805, and 30 820 ur 40 CI'R Suhchapter B

3. Reports. The grautce agrees to timely
file with EPA such reporis as are specifically
vequired by the grant agreement or pursuant
o 40 CFR Subchupter B, mcludany, progress
Teports (§ 30 G511, financial 1¢cports (§ 30.-

25-3), invention reports (§ 30 625—). prop-
erty reports (¥ 30 635-5), relocaticn and ac-
quisition reports (3§ 30.625-6; and a final
report (§ 30 635-2), and that f alure to umely
file a report may cause EPA to invoke the
remedies provided in 40 CFR 10 430.

+. Project ciianges; Grant med'fea'lons.
The grantce agrees thuv noufication of
project changes will De given pursuant to
40 CFR 30.800(b) and that all grant modifi-
cations will be etfected in sucordance with
40 CFR 30.900 through 30.900-4.

5. Requirements pertuining to ,uderally
assisted consiruction. The grantce agrees
that it will comply, and that its contractors,
subcontractors, employecs and representa-
tives will comply, with the requirenients per-
taining to federally assisted construction
identified 11 40 CFR 30.415.

6. Suspension. (a) The grantee agrees
that the grant award official may, at any
time, require the grantee to stop all, or any
part, of the work within the scope of the
project for which EPA grant assistance wnas
awarded, by a written swop-work order. for
a period of not more than foriy-five (45)
days after the order is dclivered to the
grantee, and for any further period to which
the parties may agree. Any such order shall
be specifically identified as a stop-work
order issued pursuant to this clause. Upon
receipt of such an order, the grantee agrees
to forthwith comply with its terms and take
all reasonable steps Lo minimize the incur-
rence of costs allocable to the work covered
Ly rthe order during the period of work stop-
page. This suspensirn article shnall not be
applicable to educational institutions or
nonprofit research organizations.

(b) The grantee agrees that, within any
such suspension pericd, EPA may cither (1)
cancel the stop-work order, in full or in part;
or (2) initlate action to terminate the grant,
in part or In full, as provided in Article 7,
below; or (3) authorize resumption of work.

(c) If a stop-work order Is canceled or if
the suspension period or any extension
thereof expires, thi» grantee aprees to prompt-
ly resume the previously suspended project
work.

(d) An equitable adjustment shall bhe
made in the project period, budget period,
or the grant amount, or all of these as ap-
propriate, if:
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(1) the stop-work order results in an
increase In the time required for, or in the
grantee's costs properly allocable to, the
performance of any part of the project, and

(2) the grantee asserts a written claimn for
-such  adjustment within sixty (60) days
after the end of the period of work stoppage,
provided, That if the Project Ofiicer deter-
mines that the circumstances justify such
action (for example, if the impact of cost or
time factors resulting from & stop-work
order could not have been ascertained prier
to written suibmission of the claim), he may
receive and act upon any such claim as-
serted at any time prior to final payment
under this grant.

(e} If a stop-work order i3 not canceled
and grant-related project work covered by
such order is within the scope of a subse-
quently-issued termination order, the rca-
sonaple costs resulting froin the stop-work
order shall be allowed In arriving at the
terntination scttlement.

(f) The grantee agrees that costs Incuried
by the grantee or 1ts contractors, subcon-
tractors or representatives, after a stop-work
order is delivered, or within any extension
of the suspension period to which the
pacties may have agreed, with respect to the

roject work suspended by such order or
agreement, which are not authorized by this
articlo or specificaily authori-« 1 in writing
by the I'roject Ofcer shall not tic allowuhlr
costs,

1. Termination, Annuiment— a) Gran!
Termination by FPA. The ;rav e agrees
1hat the grant avard official may, at any
ume, after writtea notice and atter oppor-
tantity for consultution has been aiforded-tu
ihe grantee, terminate the grant, in whole or
fn part, througin a written terminating
notice specifying the effective date ol (he
termination action,

11) A grant may be terminated by EDA for
good cause, subject to negotiation and pay-
nient of termination settlement costs.

(2) The granteo agrees that, upcn such
termination, it will return or credit 1o the
Untted States that portion of grant tunds
paid or owed to the grantice and allocaole to
the terminated project work, evcept such por-
tion as may be required by the grantee w
meet commitments which had become firm
prior to the effective date of termiination
and are otherwise allowable,

(3) Whenever feasible, the grant award
official and the grantee shall enter Into a
termination agreement as soon as possiblc
after any such termination action to estab-
ilsh the basis for settlement of grant tenui-
aation costs and the amount and date of
payment of any sums due {o eitler party.

(b) Project termination by grantee. The
grantee agrees that it will not unilaterally
terminate work on the project for which EPA
grant assistance has bcen awarded, except
Jor good cause, The grantee further agrees:

(1) that it will promptly give written
notice to the Project Officer of any conplete
or partial termination of the project work by
the grantee, and

(2) that, If the Project Officer deterniines
that he grantee has terminated the project
work without good cause, the grant av urd
official may annul the grant and all EPA
grant funds previously pa:d or owing to the
grantee shall be promptiy returned or
credited to the United States.

Upon request of the grantee, and if the
Project Oflicer determines that there is good
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cause for the termination of all or ary por-
tion of the project work for ~hich EPA
grant assistance has been awarded, the grant
award official and the grantee may enter into
a written termination agreement estabiish-~
Ing the effective date of the grant and proj-
ect termination, the basis for settlement of
grant termination costs, and the amount
and date of payment of any sums due 1o
ejther party.

{¢) Annulmeni. ine grantce agrees that
the grant may be annuled pursuant to 40
CFR 30.920-5.

8. Disputes. (a) Except as otherwise pro-
vided by law or regulations, any dispute
arising under this grant agreement shall be
decided by the grant approving officlal or the
Project Officer, who shall reduce his decision
to writing and mail or otherwise furnish a
copy thereof to the grantee. Such a derisicn
shall be final and conclua=ve unless, within
thirty (30) days from the date of recript,
the grautee mails or otherwise delivers to
EPA (generally to the Froject Ofiicer) a
written appeal addressed to the Administra-
tor.

(b) The decision of the Administrator or
his duly authorized representative Inr the
determination of such appeal shall be final
and conclusive unless determined Ly a court
of competent Jjuriediction to have been
fraudulent or capricious, or arbirrary, or o
grossly erroneous as to imvly had fa:th, or
not supported by substantisl evidence.

(¢) In connection with an appenl proaceed-
Ing under this article, the srantee shall be
afforded an opportunity to e heornd, to e
represented by legal counsel, to offer evi-
dence and testimony in support of any ap-
peal, and to cross-examine Government
witnesses and to examine documentation or
exhibits offered in evidence by the Govern-
ment or admitted to the appeal record (sub-
ject to the Government's right to offer its
own evidence and testimony, to cross-exams-
ine the appellant’s witnesses, and to exam-
ine documentation or exhibits offered In
evidence by the appellant or admitted to the
appeal record). The appeal shall be deter-
mined solely upon the appeal record, In ac-
cordance with the applicable provisions of
Subpart J of Part 30 of Title 40 CFR.

(d) This “Disputes” article shall not pre-
clude consideration of any question of law
in connection with decisions provided for
by this article; provided, that nothing in
this grant or related regulations shall be
construed as making final the decislon of
any administrative officlal, representative,
or board, on a question of law.

(9) Patents; rights in data, copyright.
(a) Every EPA grant involving research, de-
velopmental, experimental, or demonstra-
tion work shall be subject to the patent
provisions of Appendix B to 40 CFR Part 30.

(b) Evefy EPA grant shall be subject to
the rights in data, and copyright provisions
of Appendix C to 40 CFR Part 30.

10. Notice and assistance regarding patent
and copyright infringement. (a) The grantee
agrees to report to the Project Officer,
promptly and in reasonable written detalil,
each notice or claim of patent or copyright
infringement based on the perfocrmance of
this grant of which the grantee has knowl-
edge.

(b) In the event of any claim or suit
against the Government, on account of any
alleged patent or copyright infringement
arising out of the performance of this grant

or out of the use of any supplies furnished
or work or services performed hereunder,
the grantee agrees to furnish to the Govern-
ment, when requested by the Project Offi-
cer, all evidence and information in posses-
sion of the grantee pertaining to such suit
or claim. Such evidence and information
shall be furnished at the expense of the Gov-
ernment except where the grantee has agreed
to indemnify the Government.

Note: EPA Form 5700-20, Grant Agree-
ment/Amendment was flled as part of the
original document

APPENDIX B—PATENTS AND INVENTIONS

A. Definitions. (1) “Background Patent’
means & foreign or domestic patent (re-
gardless of its date of issue relative to the
date of the EPA grant):

(1) Which the grantee, but not the Gov-
ernment, has the right to license to others,
and

(11) Infringement of which cannot be
avolded upon the practice of a Subject In-
vention or Specified Work Object.

(2) “Commercial Item"” means—

(1) Any machine, manufacture, or compo-
sition of matter which, at the time of a re-
quest for a license pursuant to Part D of this
Appendix, has been sold, offered for sale or
otherwise made avallable commerclally to
the public in the regular course of busi-
ness, at terms reasonable in the circum-
stances, and

(1) Any process which, at the time of &
request for a license, is In commerclal use,
or is offered for commercial use, so the re-
sults of the process or the products pro-
duced thereby are or will be accessible to the
public at terms reasonable in the circum-
stances.

(3) “Specified Work Object” means the
specific process, method, machine, manufac-
ture or composition of matter (including
relatively minor modifications thereof) which
is the subject of the experimental, develop-
mental, research or demonstration work per-
formed under this grant.

(4) “Grantee” 1S the party which has ac-
cepted this grant award and includes entities
controlled by the grantee. The term “con-
trolled” means the direct or indirect owner-
ship of more than 50 percent of outstanding
stock entitled to vote for the election of
directors, or a directing influence over such
stock; provided, however, that forelgn enti-
ties not wholly owned by the grantee shall
not be considered as ‘‘controlied.”

(5) “Subagreement” includes subagree-
meunts at any tier under this grant.

(8) “Domestic” and *“forelgn” refer, re-
spectively, (i) to the United States of
America, inciuding its territories and posses-
stons, Puerto Rico and the District of Colum-
bia and (il) to countries other than the
United States of America.

(7) “Government” means the Federal Gov-
ernment of the United States of America.

(8) “Subject Invention” means any in-
vention, discovery, improvemen: _: develog
ment (whether or not patentable) made in
the course of or under this grant or any sub-
agreement (at any tier) thereunder.

(9) “Made,” when used 1n connection with
any invention, means the conception or first
actual reduction to practice of such inven-
tion.

(10) To “practice an invention or patent”
means the right of a licensee on his own be-
half to make, have made, use or have used,
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sell or have sold, or otherwise dispose of ac-
cording to law, any machine, design, manu-
facture, o omposition of matter physicially
embodying the invention, or to use or have
used the process or method comprising the
invention.

(11) The phrase “to bring to the point
ot practical application” means to manu-
factusre in the case of composition or prod-
uct, to use in the case of a process, or to
operate in the case of & machine and under
such co,ditions as to establish that the
invenijon is being worked and that its bene-
fits are r~sasonably accessible to the public.

(12) “Statement” means the President's
fatent Policy Statement of August 23, 1971,
86 F.R. 16839, August 26, 1971.

B. Domestic patent rights in Subject In-
veitinne (1) The grantee agrees that he wilt
pomptly disclose to the Project Officer in
writing each Subject Invention in & manner
sufiiciently complete a8 to technical detalls
to convey to one skilled in the art to which
the invention pertalns a clear understanding
of the nature, purpose, operation and, as the
case may be, the physical, chemical, biologi-
cal, or electrical characteristics of the inven-
tion. However, if any Subject Invention is ob-
siously unpatentable under the patent laws
of the United States, such disclosure need
not be made thereon. On request of the Proj-
ect Officer, the grantee shall comment re-
specting the differences or similarities be-
tween ihe invention and the closest prior
art drawn to his attention.

(2) Except in the instance of a determina-
tion, pursuant to paragraph (3) of this Sec-
tion, by the Administrator to leave to the
grantee rights greater than a nonexclusive
license, the grantee agrees to grant and does
hereby grant to the Government the full and
entire domestic right, title, and interest {n
the Subject Invention, subject to retention
by the grantee of a revocable, nonexclusive,
royalty-free license to practice the Subject
Invention. Any such license granted shall ex-
tend to any existing and future companies
controlled by, controlling or under common
control with the grantee and shall be as-
signable to the successor of the part of the
grantee’s business to which such invention
pertains. Said license to the grantee may be
revoked by the Administrator or his designee
if it is determined that it is necessary to is-
sue an exclusive license, pursuant to then
applicable Government regulations, in order
to more expeditiously bring the invention to
commercialization; provided, however, that
the grantee shall be provided the opportunity
to present to the Administrator reasons why
said license should not be revoked.

(3) Not later than three (3) months after
the disclosure of & Subject Invention pursu-
ant to paragraph (1) of this Section, and
without regard to whether the invention is
& primary object of this grant, the grantee
may submit a request in writing to the Proj-
ect Officer for a determination by the Ad-
ministrator leaving the grantee greater rights
than that reserved t0 the grantee in para-
graph (2) of this Section. Such request
should set forth information and facts which
in the grantee’'s opinion, should justity a
determination that:

(1) In the case of a Subject Invention
which 1is clearly & primary object of this
grant, the acquisition of such greater rights
by the grantee is both consistent with the
intent of Section 1(a) of the Statement and
is either a necessary incentive to call forth

private risk capita: and expense to bring the
invention to the polnt of practical applica-
tion or is justified because the Government’s
contribution to such invention is small com-
pared to that of the grantee; or that

(i) The Subject Invention is not a pri-
mary object of this grant, and that the ac-
quisition of such greater rights will serve
the public interest as expressed in the State-
ment, particularly when taking into account
the scope and nature of the grantee’s stated
intentions to bring the invention to the
point of practical application and the guide-
lines of Section 1(a) of the Statement. The
Administrator will review the grantee's re-
quest for greater rights and will make a de-
termination, either granting the request in
whole or in part, or denying the request in
its entirety. The grantee will be notified of
such determination.

(4¢) In the event greater rights in any Sub-
ject Invention are vested in or granted to the
grantee pursuant to paragraph (3) of this
Section:

(1) The grantee's rights in such inventions
shall, a8 a minimum, be subject to a non-
exclusive, nontransferable, paid-up license to
the Government to practice the invention
throughout the world by or on behalf of the
Government (including any Government
agency) and States and domestic municipal
governments, unless the Administrator deter-
mines that it would not be in the public
interest to acquire the license for the States
and domestic municipal governments; and
sald license shall include the right to sub-
license any foreign government pursuant to
any existing or future treaty or agreement if
the Administrator determines it would be
in the national interest to acquire this right;
and

(i) The grantee further agrees to and does
hereby grant to the Government the right to
require the granting of a license to a respon-
sible applicant(s) under any such invention:

(a) On a nonexclusive or exclusive basis
on terms that are reasonable under the cir-
cumstances, unless the grantee, its licensees
or its assignees demonstrate to the Govern-
ment, &t the Government’s request, that ef-
fective steps have been taken within three
(3) years after a patent was issued on any
such invention to bring it to the point of
practical application, or that it has been
made available for licensing royalty-free or
in terms that are reasonable in the clrcuny-
stanccs. or cat show cause why the time
period shouid be extended, or

{(b) On a nrnexciusive or excluslve bests
on terivs that are reasonable in the circumn-
stancz: to the extent that the fnvention is
requirec. for public use by Governimentai
regn'ations or as may be necessary to fulfii!
health or safety needs or for such other pub-
lic purpuses as are stipulaied in this grunt,
and

{1.:) The grantee shall file in due form &nd
wivdun six (6) months of the granting of
such greater rights a U.S. patent applica-
tion claimng the Subject Invention and shall
fucrnish, as soon &s practicable, the informa-
tich an’i materials required under paragraph
(2) of Saction F. As to each Subject Inven-
tion 1 which the grantee has been given
groater rights, the grantee shall notify the
Project Ofizer at the end of six (6) months
periud 1l he has failed to file or caused to be

fited a patent application covering such in-
vention. If the grantee has filed or caused to

be filed such an application within a six (6)
month period but elects not to tontinue pros-
ecution of such spplication, he shall so
notify the Project Officer, and EPA Pawent
Counsel not less than forty-five (45) days
before the expiration cf the response period.
In either of the situations covered by the two
immediately preceding sentences., the Gov-
ernment shall be entitled to all right, title,
and interest in such Subject Invention sub-
jert to the reservatlion to the grantee of &
resorable royaliy-free, nonexclusive license
therein

(iv) The grantee shall, if requested by the
Goverament, either before or after final
closeout of this grant, furnish written reports
st rez>onable intervals, as to:

ta) The commercial use that {s being made
or 1s intended to be miude of such inventlon;

(b) The steps taken by the grantee to bring
such invention ‘to ‘the point of practical
applicaion, or tO make the invention avail-
able for licensing

{5) Tven in the event the Covernment
elects w take ‘the full and entire domestic
title and interest in a Subject Invention, the
Project Officer may request, prior to grant
closeoutl, that the grantce prepare a domestic
patent application for filing iu the Unlied

tates Patent Office on such invention and
deliver it to the Project Officer for filing by
ET’A. Reasonable cosls incurred for the prep-
aration of such spplication or any revision
thereo! requedted by EPA shall be allowable
project costs.

C. Foreign rights end obhigations. (1) Sub-
ject to the waiver provisions of paragraph
(2) of this sectlon, it is agreed that the
entire forelgn right, title, and interest i5 any
Subject Invention shall be in the Govern-
ment, as represented for this purpose by the
Administrator. The Government agrees to
grant and does hereby grant to the grantee
a royalty-free nonexclusive Jicense to practice
the inveniton under any patent obiained on
such Subject Invention in any forelgn coun-
try The license shall extend to existing and
any future companias controlled by, con-
troil'ng or under comnmon control wilth the
grantee, and shill be assignable to the suc-
cessor of the part of the grantee's business to
which such invention pertains.

{2) The grantee may tequest the foreign
rights to a Subject Invention &% any time
subsequent to the reporting of such inven-
tion. The resplase wo such request and noti-
firation thereu! to the grantee will not be
unreasonahly delaved ‘The Government will
waive title W the grantce to such Subject
Invention in fureign counteies in which the
Gnovernment will not file an application for
a patelt for such invention, or otherwise se-
cure prowection.  therefor Whenever the
grantee is authorized to file in any foreign
counlry the Governmment wil not thereafter
proce~d with filing i1 sach country except on
the wmilten agreement of the grantee, unless
such: authorization has been revoked pur-
suant to paragraph {3} of this Section.

{3) In the event the graniee is authorized
to file a fore:gn patent application on a Sub-
ject Invention. the Government agrees that
it will use its best efforts not to publish a
description of such “nventon until & United
States or foreign application on such inven-
tion is filed, whichever is earlier, but neither
the Government, its officers. 2gents, or em-
ployees shall be liable for a: inadvertent
publication thereof. If the grantee is au-
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thorized to file in any foreizn ocountry, he
shall, on request of the Project Officer, fur-
nish to the Government a pawni specifica-
non in English withmn six (6) months after
suen aunthorization is granted, prior (o any
foreign filing and without additonal com-
peasaton. The Project Officer, afzer concur-
rence by the EPA Patent Counsel, may revoke
suich authorization on fallure on the part
of the grantee to file any such forsign appli-
cation within nine (9) months after such
authorization has been granted.

{4) If the grantee files patent applcations
in foreign countries pursuant to authoriza-
tion granted under paragraph (2) of this
section, the grantee agrees t grant to the
Government an Lrrevocable, nonexclusive,
pald-up liceuse to practice by or on its be-
half the invention under any patents which
may issue thereon in any foreiyn country.
Such license shall include the right to issue
sublirenses pursuant to any existing or fu-
ture treatles or agreements bevween the Gov-
ernment and & foreign goverament for uses
of such foreign governmen:, provided the
Administrator determines that it is in the
national iaterest to acqujre such right to
sublicense.

(5) In the event the Government or the
grantee elects not to continue presecuting
any foreign application or to maintain any
foreign patent on a Subject Invention, the
other party shall be notified no less than
slxty (60) days before the expiration of the
response period or maintenance tax due date,
and upon written request, shall execute such
instruments (prepared by the party wishing
to continue the prosecution or to maintain
such patent) as are necessary to enable such
party to carry out its wishes in this regard.

D. Licenses under background patents. (1)
The grantee agrees that he will make his
Background Patent(s) avallable for use in
conjunction with a Subject Invention or
Specified Work Object for use in the specific
field of technology in which the purpose of
this grant or the work called for or requlired
thereunder falls. This may be done ({) by
making available, in quality, quantity, and
price all of which are reasonable to the cir.
cumstances, an embodiment of the Subject
Invention or Specified Work Object, which
incorporates the tnvention covered by such
Background Patent, &s a Commerclal Ttem,
or (il) by the sale of an embodiment of such
Background Patent as a Commercial Item in
a form which can be employed in the prac-
tice of a Suhject Inventlon or Specified Work
Object or can be so employed with relatively
minor mosifications, or (ili) by the licensing
of the domnestic Background Patent(s) at
reasonable royalty to responsible applicants
on thelr request.

(2) 1f the Administrator d:termines after
a hearing that the quality, quaniity, or price
of embodiments of the Sublecr Invention or
Speciried Work Object sold or otherwise made
available commercially as set forth in (D)
{1y (1) is unreasonable in the circumstences,
he may require the grantee to license such
domestic Background Patent to a responsible
applicant at reasonable terms, including a
reasonable royaity, for use in the specific
field of technology fn which the purpose of
this grant or the work called for thereunder
falls, and for use in connection with (1) a
Specified Work Object, or (i1} a Subject
invention.
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(3) (1) When a license to practice a do-
mestic Background Patent in conjunction
with a Subject Invention or Specified Work
Object is requested in writing by a respon-
sible applicant, for use in the specific field
of technology in which the purpose of this
grant or the worx called for thereunder falls,
and such Background Patent is not available
as set forth in D(1) (i) or (ii), the grantee
shall have six (6) months from the date of
his receipt of stich request to decide whether
to make such Background Putent so avall-
able. The grante~e shall promptly notiiy EPA
in writing of any request for a license to
practice a Background Patent in conjunction
with a Sublect Invention or Speciied Work
Object, which the grantee or his exclucive
licensee wish to attempt to make availadle
as set forth in D(1) (i) or (iN).

(ii) If the grantee decides to make such
domestic Backyground Patent so available
elther by himself or by an exclusive licensee,
he shall so notily the Administrator within
the sald stx (6) montbs, whereupon tlie Ad-
minlstrator shall then designate the reason-
able time within which the grantee must
make such Background Patent available in
reasonable quantity and qualily, and at a
reasonable price. If the grantee or his ex-
clusive licensee decides not to make such
Background Patent so avallable, or falls to
make it avallable within the time destgnated
by the Administrator, the Backyround Patent
shall be licensed to & responsible applicant at
reasonable terms, including & reasonsalle
royalty, in conjunction with (8) a Specilied
Work Object, or (b) a Subject Inmentlon, and
may be limited to the specific {leld of tech-
nology in which the purpose of this grant or
the work called for thereunder falls.

(1i1) The grantece agrees to grant or have
granted to a deslignated applicant upon the
written request of the Governraent, a non-
exclusive license at rcasonabie terms, includ-
ing reasonable royalties, under any fore:zn
Background Patent in furtheraunce of sny
treaty or ugreement between the Governmant
of the United States and a foroign govern-
ment for practice by or on the behalf of
such foreign government, if an embodiment
of the Background Patent is not commer-
cially avallable in that countiry: provided,
however, that no such license w1ll be raquired
unless the Administrator determines that
issuance of such license Js In the national
interest. Such license may be Iimited by the
lcensor to the practice of such Background
Patent in conjunction with a Subject In-
ventlon or a Specified Work Objcet and for
use in only the speclfic field of technology In
which' the purpose of this grant or the work
called for thereunder falls

{iv) The grantee agrees it will not seek 1n-
junctive relief or other prohibition of the use
of the invention in enforcing its rizhts
against any reiponsible applicant for such
license and that {2 will not join with others
In any such action. It s understood &and
agreed tnhat the foregoing shall not affect the
grantee’s right to injunctive relief or other
prohibition of the use of Background Pateats
in areas not connected with the practice ¢f a
Subject Invention or Specified Work Object
i the spacific field of technology in which
the purpose of this grant or the work called
for thereunder falls, or where the grantee
has made avatlabie a Commercial Item as set
out in paragraph D(l) (i) or (ih

(4) Yor use in the speciiic field of tech-
nology v which the purpuse of thns grant

or the work called for thereunder falls, and
in conjunction with a Subject Invention or
a Specified Work Object, the grantee agrees
to grant to the Government a license under
any Background Pateht. Such license shall
be nonexclusive, nontransferable, royalty-free
and worldwide to practice such patent which
is not available as a Commercial Item as
specified in Paragraph D(1) (i) for use of
the Federal Government in connection with
pilot plants, demonstration plants, test beds,
and test modules. For all other Government
uses, any royalty charged the Government
under such license shall be reasonable and
shall give due credit and allowance for the
Government’'s contribution, if any, toward
the making, commercial development, or en-
hancement of the invention(s) covered by
the Background Patent.

(5) Any license granted under a process
Background Patent for use with a specified
Work Object shall be additionally limited to
employment of the Background Patent under
conditions and parameters reasonably equiv-
alent to those called for or employed under
this grant.

(6) It is understood and agreed that the
grantee’s obligation to grant licenses under
Background Patents shall be limited to the
extent of the grantee’s right to grant the
same without breaching any unexpired con-
tract it had entered into prior to this grant
or prior Lo the identification of a Background
Patent, or without incurring any obligation
to another solely on account of said grant.
However, where such obligation is the pay-
ment of royalties or other compensation, the
grantee’s obligation to license his Background
Patents shall continue and the reasonable
license terms shall include such payments
by the applicant as will at least fully com-
pensate the grantee under sald obligation
to another.

{7) On the request of the Project Officer,
the grantee shall identify and describe any
license agreement which would limit his right
to grant licenses under any Background
Patent.

(8) In the event the grantee has a parent
or an afiiliated company, which has the right
to license a patent which would be a Back-
ground Patent if owned by the grantee, but
which is not available as a Commerclal Ttem
as specified in paragraph D(1) (1) or (ii),and
e qualifiled applicant requests a license under
such patent for use in the specific fleld of
technology in which the purpose of this
contract or the work called for thereunder
falls, and in connection with the use of a
Subject Invention or Specified Work Object,
the grantee shall, at the written request of
the Government, recommend to his parent
company, or affiliated company, as the case
may be, the granting of the requested li-
cense on reasonable terms, including reason-
able royalties, and actively assist and pare
ticipate with the Government and such ap-+
plicant, as to technical matters and in llai-
son functions between the partles, as may
reasonably be required in connection with

any negotiations for issuance of such -
cense. For the purpose of this subparagrapi,
(1) a parent company is one which owns or
controls, through direct or indirect owner-
ship of more than 50 percent of the outstand-
ing stock entitled to vote for the election
of directors, another company or other en-
tity, and (i) affiliated companies are coin-
panies or other entities owned or controlled
by the same parent company.



. Related invenfions At the request of
the Project Officer made during or subsequent
to the term of this grant including any ex-
tensions for additional research and develop-
ment work, the grantee shall furnish infor-
mation concerning any invention which ap-
pears to the Project Officer to reasonably
have the possibility of being a Subject In-
vention.

All information supplied by the grantee
hereunder shall be of such nature and char-
acter as to enable the Project Officer, with
the concurrence of the EPA Patent Counsel.
reasonably to ascertailn whether or not the
invention concerned is a Subject Invention.
Failure to furnish such information called
for herein shall, in anv subsequent proceed-
ing, place on the grantee the burden of go-
ing forward with the evidence to establish’
that such invention is not a Subject Inven-
tion. If such evidence is not then presented,
the invention shall be deemed to be a Sub-
ject Invention. After receipt of information
furnished pursuant hereto, the Project Officer
shall not unduly delay rendering his opinion
on the matter. The Project Officer’s decision
shall be subject to the Disputes Clause of
the grant. The grantee may furnish the in-
formation required under this Section E as
grantee confidential information, which
shall be identified as such.

F. General provisions. (1) The grantee shall
obtain the execution of and deliver to the
Project Officer any document, including
domestic patent applications (see B(5) here-
of), relating to Subject Inventions as the
Project Officer may require under the terms
hereof to enable the Government to file and
prosecute patent applications therefor in any
country and to evidence and preserve its
rights. Each party hereto agrees to execute
and deliver to the other party on its request
suitable documents to evidence and preserve
license rights derived from thls Appendix

(2) The Government and the grantee shall
promptly notify each other of the filing of
& patent application on a Subject Invention
in any country, identifying the country or
countries in which such filing occurs and the
date and serial number of the application,
and on request shall furnish a copy of such
aepplication to the other party and a copy
of any action on such patent application
by any Patent Office and the responses there-
to. Any applications or responses furnished
shall be kep} confidential, unless the Gov-
ernment has title to the invention.

(3) Any other provisions of this Appendix
notwithstanding, the Project Officer, or any
authorized EPA representative shall, until
the expiration of three (3) years after sub-
mission of the final financtal status report
under this grant, have the right to examine
in confidence any books, records, documents,
and other supporting data of the grantee
which the Project Officer or any authorized
EPA representative shall reasonably deem
directly pertinent to the discovery or identifi-
cation of Subject Inventions or to the com-
pliance by the grantee with the requirements
of this Appendix.

(4) Notwithstanding the grant of a license
under any patents to the Government pursu-
ant to any provisions of this Appendix, the
Government shall not be prevented from
contesting the validity, enforceability, scope,
or title of such licensed patent.

(6) The grantee shall furnish to the
Project Officer every 12 months, or earlier as
may be agreed in this grant (the initial pe-

riod shall commence with the date of award
of this grant) an interim report listing all
Subject Inventions required to be disclosed
which were made during the interim report-
ing period or certify that there are no such
unreported inventions.

(6) The grantee shall submit a final re-
port under this grant listing all Subject In-
ventions required to be disclosed which were
made in the course of the work performed
under this grant, and all subagreements sub-
ject to this Appendix. If to the best of the
grantee’s knowledge and bellef. no Subilect
Inventions have resulted from th:s grant the
grantee shall so certify to the Project Officer.
If there are no such subagreements, « nega-
tive report is required.

(7) The interim and final reports sub-
mitted under F (5) and (6) and Subject In-
vention disclosures required under B(1)
shall be submitted on EPA forms which will
be furnished by the Project Officer on re-
quest *Any equivalent form approved by the
Project Officer with the concurrence of the
EPA Patent Counsel may be used in lieu of
EPA forms Such reports and disclosures shall
be submitted in triplicate.

(8) Any action required by or of the Gov-
ernment under this patent provision shall be
undertaken by the Project Officer or other
authorized EPA official as its duly authorized
representative unless otherwise stated.

(9) The Government may duplicate and
disclose reports and disclosures of Subject
Inventions required to be furnished by the
grantee pursuant to this Appendix without
additional compensation.

(10) The grantees shall furnish to the
Project Officer, in writing, and as soon 8as
practicable, mmformation as to the date and
identity of any first public use, sale or pub-
lication of any Subject Invention made by or
known to the grantee, or of any contem-
plated publication of the grantee.

(11) The Administrator shall determine
the responsibility of an applicant for @&
license under any provision of this patent
provision when this matter is in dispute and
his determination thereof shall be final and
binding.

(12) The grantee shall furnish promptly
to the Project Officer or other authorized EPA
official on request an irrevocable power to in-
spect and make coples of each U.S. patent
application filed by or on behalf of the
grantee covering any Subject Invention.

(13) The grantee shall include in the first
paragraph in any U.S. patent application
which it may file on a Subject Invention the
following statement:

This invention resulted from work done
under Grant No. ____ with the Environmen-
tal Protection Agency and is subject to the
terms and provisions of said Grant.

(14) All information furnished in confi-
dence pursuant to this Appendix shall be
clearly identified by an appropriate written
legend. Such information shall be subject to
the provisions of the Freedom of Information
Act, 5 U.8.C. 552, and shall in any event cease
to be confidential if it is or becomes generally
avallable to the public, or has been made or
becomes available to the Government (i)
from other sources, or (ii) by the grantee
without limitation as to use, or was already
known to the Government when furnished to
it.

(15) Any action by the Project Officer af-
fecting the disposition of rights to patents
or inventions pursuant to this Appendix

shall be taken only after review by the Office
of General Counsel.

G. Warranties. (1) The grantee warrants
that whenever he has divested himself of the
right to license any Background Patent (or
any 1nvention owned by the grantee which
could become the subject of a Background
Patent) prior to the date of this grant, such
divestment was not done to avoid the licens-
ing requirements set forth in Section D of
this Appendix. After a Background Patent, or
invention which could become the subject
of a Background Patent, is identified, the
grantee shall take no action which shall im-
pair the performance of his obligation to
issue Background Patent Hcenses pursuant to
this grant.

(2) The grantee warrants that he will take
no action which will impair his obligation to
assign to the Government any invention first
actually concelved or reduced to practice in
the course of or under this grant

(31 The grantee warran*s that he ras full
a‘ithor.ty 10 make obligations of this Appen-
dix effeotive by reason of agreemer:t~ v ith all
of the personnel, including consultants who
mi ht reasonably be expected to make 1nven-
tions, ond who will be employed 1n work on
the project for which the grant has been
awarded. to assign to the grantee all discov-
cries and inventions made within the scope of
th~ir employment

¥ Subayreements This Aonpvendix shall be
inciuded 1n any subagreement: over $10,000
under this grant where a purpose of the sub-
agrcement is the conduct of experimental de-
velnpmental, research, or demonstration
we=i, unless the Grant Approving Ofclal
with the concurrence of the EPA Patent
Counscl, authorizes the omission or modifica-
tion o: this Appendix The grantee shall not
acquire any rghts to Subject Inventions
made under such subagreement for his own
use (as di-tinguished from such rights as may
be required solely to fullfil his grant obliga-
tions to the Government in performance of
this grant). Upon completion of work under
such a subagreement, the grantee shall
promptly notify the Project Officer in writing
of such completion, and shall upon request
furnish a copy of the subagreement to the
Projuct Officer. The grantee hereby assigns
to the Government all rights of the grantee
to enforce the obligations of the party to
such subagreement with respect to Subject
Inventions, Background Patents, and pursu-
ant to Section E of this Appendix The
grantee shall cooperate with the Government
at the Government’'s request and expense in
any legal action to secure.the Government's
rights.

APPENDIX C—RIGHTS IN DATA AND COPYRIGHTS

k 1. The term “Subject Data’ as used herein
ncludes writings, technical reports, sound
recordings, magnetic recordings, computer
programs, computerized data bases, pictorial
reproductions, plans, drawings, specifications,
or other graphical representations, and works
of any similar nature (whether or not copy-
righted) which are submitted with a proposal
or grant application or which are specified to
be delivered under this grant or which are
developed or produced and pald for under
this grant. The term does not include finan-
cial reports, cost analyses, and other infor-
mation incidental to grant edministration.

2 Fxcept as may otherwise be provided in
the grant agreement, when publicatious,
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films, or sumilar materials are developed di-
rectly or indirectly from a project supported
by the Environmental Protection Agency.
the author is {ree to arrange for copyright
without approval. However, such materials
shall  include acknowledgement of EPA
grant assistance., The grantee agrees to and
does hereby grant to the Government, and
to its officers, agents, and employees acting
within the scope of thelr official dutles, a
royaliy -free, nonexclusive, and irrevocable
license throughout the world for Govern-
meat purpnses to publish, translate, repro-
duce, deliver, perform, dlspose of, and to
authorize others so to do, all Subject Data,
or copyrightable material based on such
data, now or hereafter covered by copyright

3 The grantee shall not incluae in the
Subject Data any copyrighted matter, with-
out the writtén zpproval of the Projact Of-
ficer, unless he provides the Gouvernment
with the written permission of the copy-
right owner for the Government t» usesuch
copyrighted maiter in the manner providéd
i Artlcle 2 above

4 The gratitee shall report to the Project
Officer, promptly and fu reasonable written
detadl, each notice or claim of copyright
infringement received by the grantee with
respect to all Subject Data delivered under
this grant

5 Nothirg contalned in this Appendix
shall imply a llcense to the Government un-
der any patent or be construed as affecting
the scope of any license or other rights
otherwise granted to the Government under
any patent

6. Unleus otherwise lmited below, the
Government may, without additional com-
pensation to the grantee, duplicate, use, and
disclese in any manner and for any purpose
whatsoever, and have others so do, all Sub-
ject Data

7. Notwitastanding any provisions of this
grant corcerning inspection and acceptance,
the Government shall have the right at any
time to modify, remove, obliterate, or ignore
any marking not authorized by the terms of
this grant on any piece of Subject Data fur-
nished under this grant.

8. Data need not be furnished for stand-
ard commercial items or services which are
normally or have been sold or offered to the
public commercially by any suppller and
which are Incorporated as component parts
in or to be used with the product or process
being developed or investigated, if in lieu
thereof identification of source and char-
acteristics (including performance spectfica-
tions, when necessary) suflicient to enable
the Government to procure the part or an
adequate substitute, are furnished; and fur-
ther, proprietary data need not be furnished
for other items or processes which were de-
veloped at private expense and previously
sold or offered for sale or commerclally prac-
ticed in the case of a process, including
minc: modifications thereof, which are -
corporated as component parts in or te e
used v.ith the product or process belng de-
veloped or {nvestigated, if 1n lieu therer' the
grantce shall identify such other ite: or
processes and that “proprietary data” ver-
taining thereto which is necessary to er. .ble

30

reproduction or manufacture of the iiem
or performance of the process. For the pur-
pose of this clause, *“proprietary data”
means data providing informatlon concern-
ing the details of a grantee’'s secrets of
manufacture, such as may be contalned in
but not limited to his manufacturing meth-
ods or processes, treatment and chemical
composition of materials, plant layout and
tooling, to the extent that such information
is not readily disclosed by inspection or
analysis of the product itself and 1o the
extent that the grantee has protected such
information from unrestricted use by others.

4U.S. GOVERNMENT PRINTING OFFICE: 1979-281-147/79
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Title 40—Protection of Environment

CHAPTER I—ENVIRONMENTAL
PROTECTION AGENCY

SUBCHAPTER B—GRANTS

PART 35—STATE AND LOCAL
ASSISTANCE

Final Construction Grant Regulations’

Title IT of the Federal Water Pollution
Control Act Amendments of 1972 (Pub.
L. 92-500, 33 U.S.C. 1251 et seq.) au-
thorizes the award of construction grants
for waste treatment works. The award
of these grants creates a contractual
obligation of the United States for pay-
ment of the Federal share of the con-
struction costs of such projects.

Interim regulations were published in
the Feperal REGISTER for this program
on February 28, 1973 (38 FR 5329).
Written comments received from inter-
ested parties are on file with the Envi-
ronmental - Protection Agency. The
agency has carefully considered all com-
ments submitted by the public, as well
as comments made by EPA and State
Agency personnel on the basis of their
experience under the interim construc-
tion grant regulations. A number of these
comments have been adopted or sub-
stantially  satisfied by ediforial changes
in, deletions from, or additions to this
subpart. An effort has been made to con-
form the procedures and requirements of
the new grant system to the construction
grants program established under sec-
tion 8 of the prior Federal Water Pollu-
tion Control Act, as well as to ensure that
new statutory requirements will be met.

Major changes in this subpart are the
following: .

(1) The three-step grant process has
been clarified to reflect that a basic grant
application is submitted for the initial
award of grant assistance, and that sub-
sequent related projects will be funded
through amendment of this grant. In
addition, in accordance with section 2 of
Pub. L. 93-243, enacted December 28,
1973, the requirement that a Step 3 proj-
ect had to result in an “operable” treat-
ment works has been deleted. A project
may be awarded for any “segment” of
treatment works construction as that
termis defined in new § 35.905-24, which
provides that a segment may consist of
any portion of the treatment works con~
struction associated with a discrete con-
tract or subcontract to be awarded for
Step 1, 2, or 3 project work.

(2) Section 35.915 has been revised
and expanded to explain more clearly
EPA requirements under applicable stat-
utory provisions for State priority sys-
tems and the interrelationship between
this subpart and regulations which have
been issued under section 106 and 303(e)
of the Act. Each State will develop and
submit & single project priority list which
will remain in effect until & new list is
approved as & part of the annual sec-
tion 106 State program submission;
once priority has been established for a
project, the project will retain this
priority until funded, unless the State

RULES AND REGULATIONS

otherwise provides through its priority
system. Two new provisions have also
been added. Section 35.915(g) requires
that each State reserve not less than 5

" percent of fiscal year 1975 and subse-

quent State allotments of contract au-
thority in order to adequately provide for
cost overruns which are being experi-
enced under the construction grant pro-
gram. Section 35.915(1) permits (bub
does not require) the State to establish &
separate reserve for grant assistance for
Step 1 and Step 2 projects whose selec~
tion for funding will be determined by
the State agency subsequent to approval
of the project list, since ‘experience has
demonstrated that States require more
flexibility than is permitted by an an-
nual priority determination.

(3) Facilities planning requirements
are set forth in new §§ 35.917 through
35.917-9. In order-to permit a transition
into these new requirements, full com-
pliance with substatutory requiremeénts
will not be required except with respect_
to Step 1 work which _is initiated after
April 30, 1974. After October 31, 1974, a
“plan of study” must be approved prior
-to the initiation of Step 1 work. These
new procedures are designed to assure
better accomplishment of the objectives
of the new Federal Water Pollution Con-
trol .Act and collateral statutory re-
quirements (such as the National En-
vironmental Polcy Act of 1969). These
statutory requirements must be ad-
dressed by the applicant during the.
facilities planning process.

(4) New procedures have been estab-
lished in revised § 35.927-5 to assure that
the infiltration/inflow requirements de-
rived from section 201(g) (3) and (4)
of the 1972 FWPCA Amendments are
met without unnecessary documentation
and expense.

(5) New provisions in'§§ 35.925-18 and
35.905-4 delineate the Agency’s position
with respect to the initiation of project -
construction prior to the award of grant
assistance for Steps 1, 2, or 3. Section 206
of the FWPCA Amendments of 1972
clearly precludes the type of reimburse-
ment previously authorized under section
8 of the former FWPCA with respect to
projects (as defined under the program
authorized by the prior statute) on
which construction was initiated after
June 30, 1972. Due to the institution of
the three-step grant process under the
new FWPCA, it has become necessary
to address- the issue of reimbursement
with respect to “initiation of construc-

* tion” (as defined in 35.905-4) for Steps

1 and 2. For this reason, and to permit
better program management by EPA and
State agencies, and to permit better ac-
complishment of sfatutory objectives,
procedures, are set forth in § 35.925-18
which will phase out the possibility of a
reimbursement claim. Eligible Step I or
Step 2 project work initiated prior to
November 1, 1974, will be fully reim-
bursed in conjunction with the next
award of grant assistance, if reimburse-

is initiated after October 31, 1974, Step
1 or Step 2 work initiated after June 30,
1975, must be preceded by award of
grant assistance or, in the case of Step
1.work, prior approvel of & plan of study
accompanied by reservation of funds for
the grant award.

State agencles are requested to fur-
nish detailed comment throush EPA

‘Regional Administrators with respect to

any difficulties which may be encoun-
tered in the application of § 35.925-18,
This section will be revised, if necessary,
to permit an orderly transition into &
fully nonreimbursable program and ab
the same time to assure that the develop-
ment of projects necessary to comply
with applicable effluent and water quality
related requirements will not be hindered.

(6) Section 35.930-6 has been added to
clarify the extent of the Federal Gov-
ernment’s obligation to pay 756 percent
of approved project costs. The Section
emphasizes the grantee’s obligation to
notify EPA and the State of unavoidable
cost overruns and to avold the incur-
rence of costs in excess of the approved
grant amount, which operates as & cell-
ing upon Federal participation until and

-unless revised through funding of grant

amendments from State allotments, for
project changes for which timely notifi«
cation has been received. The statutory
provision for funding of this program
solely through a system of State-by-
State allotments operates to limit the
possibility of funding for cost overruns
incurred under these grants in & more
rigid manner than cost overrun fund-
ing under Federal contracts: cost over-
runs under these grants must be funded
from State allotments, in addition fo
the funding of new projects.

(7) Section 35.908 has been restated to
encourage more explicitly the use of ad-
vanced technology and accelerated con-
struction techniqiies. The sectlon now
- provides that ** * * processes or methods
which have been successfully demon-
strated under less than full scale condi-
tions may be utilized in the construc-
tion of treatment works * * *.” Under the
interim regulations, only processes which
had been demonstrated under “compa-
rable” conditions could be used.

(8) New § 35.938 codifies EPA proce-
dures pertaining to the award of con-
struction contracts by grantees during
Step 3. The basic intent of these proce~
dures is to assure free and open com~
petition among bidders and to assure
compliance with the nonrestrictive speci-
fication requirement of section 204(a)
(6) of the Act. Section 35.937 which
would address procurement by grantees
of professional and personal services, is
being separafely issued as a proposed
regulation, which will' not be effective
until an interim or final regulation is
adopted.

In addition, a considerable number of
technical . revisions have been made
throughout the subpart. Accordingly, for
the convenience of users, the entire

ment is requested (see §35.945(a)). -subpart is being republished.

Prior approval will be required with re-
spect to Step 1 and Step 2 work which

Construction grant regulations adopt-
ed under Section 8 of the former FWPCA

~
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(§ 35.800 et seq. of this part) remain in
effect and are applicable to construc-
tion grants awarded prior to January 1,
1973, under the authority of section 8.
This Subpart E establishes policies and
procedures applicable only to construc-
tion grant awards from fiscal year 1973
and later contractual obligation author-
ity allotments under Title II of the
FWPCA Amendments of 1972.

Regulations have been promulgated
separately as Subpart D of this part to
implement the reimbursement provisions
of section 206 of . the 1972 FWPCA
Amendments.

This subpart is promulgated as a final
regulation and will replace the interim
regulations previously promulgated.
However, because’ of the numerous
changes and additions which have been
made throughout this subpart, public
commentis again invited. In particular,
comment; is invited upon the new provi-
sions of the following sections: 35.903,
35.908, 35.915, 35.917 to 35.917-9, 35.930-6,
35.938,  35.939, and 35.960. Interested
parties are encouraged to submit written
commehnts, views, or data concerning this
subpart to the Director, Grants Adniin-
istration ‘Division, Environmental Pro-
tection Agency, Washington, D.C. 20460.
All such submissions received on or be-

_fore April 15, 1974, will be considered

with respect to the need for amendment
of this subpart. -

Effective date. This subpart shall be-
come effective February 11, 1974, All EPA
construction grants awarded pursuant to
sections 109(b) and 201(g) (1) shall be
subject to this subpart. It Is necessary
that this subpart take effect immediately
in order to accomplish the objectives of
the Act and to assure optimum achieve-
ment of the efluent and water quality
objectives established pursuant to the
Act.

Dated: February 4, 1974.

'RUSSELL E. TRAIN,
. Administrator.

Subpart E—Grants for Construction of Treatment
Works—Federal Water Pollution Contrél Act
Amendments of 1972

Sec.

35.900

35903 .

Purpose.

Summary of constructlon grant
program.

Definitions,

The Act.

Combined sewer.

Complete waste tmatment system.

Construction.

Excessive infiltration/inflow.

Industrial cost recovery.

JIndustrial cost recovery perlod.

Industrial user.

Infiltration.

Infiliration/inflow.

Inflow, .

Interceptor sewer.

Interstate agency.

Aunicipality.

Operable treatment works,

Project.

Replacement,

Sanitary sewer.

Sewage collection system.

State. .

State agency.

35.905
35.905-1
35.905-2
35.805-3
35.905-4
35.905-5
35.905-6
35.905-7
35.905-8
35.905-9
35.905-10
35.905-11
35.905-12
35.905-13
35.905-14
35.805-15
35.905-16
35.905-17
35.905-18
35.905-19
35.805-20

”
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Sec.
85.905-22
35.905-23
35.905-24
35.905-25
85.905-26
35908 -

35.910

35.910-1
35.910-2
35.910-3

35.910-4
35.912
35.916

35.917

35.917-1
35.917-2
35.917-3
3659174
35.917-6
35.917-8

35.917-7
35.917-8
35.917-9

35.920
35.920-1

.35.920-2

35.920-3
35925
35.925-1
35.925-2
35.925-3
359254
35.925-5
35.925-6
35.925-7
35.925-8
35.925-9
35.925-10

35.925-11
35.925-12
35.9256-13
35.925-14

35.925-15
35.925-16
35.925-17

35.925-18

35.925-19
85927

35.927-1
35.927-2
35.927-3
35.927-4
35.927-6
35.928

35.928-1
35.928-2
35.930

35.930-1
35.930-2
35.930-3
35.930—4
35.930-5
35.930-6
35.833

35.835-1
35.935-2

35.935-3
35.935-4
35.935-8
35.935-8

35.935-7
35.935-8

.

Storm sewer.

‘Treatment works,

Treatment works segment,

Tseful life,

User charge.

Advanced technoleyy and acceler-
ated construction techniques.

Allocation of funds,

Allotment.

Reallotment,

Fiscal Years 1973 and 1674 allot-
ments, .

Flsecal year 1976 allotments,

Delegation to State Agencles.

Stato detormination aof project
priority list.

Facllity planning (Step 1).

Content of facllities plan,

State responsibilities.

Federal assistance,
Planning scopo and detafl,

Public participation.

Acceptance by implementing gov-
ernmental units. -

Stato review and certification of
facliities plan,

Submission and approval of facll-
itles plan,

Revision or amendment of facill-
tles plan,

Grant nppumtlon.

Eligibility.

Procedure.

Contents of spplication,

Limitations on award,

Facllities planning,

Basin plan.,

Priority determination.

Stato allocation.

Funding and other capabilities,

Permits,

Design. .

Environmental roview.

Clivil Rights,

Operation and maintenance pro-=-

gram,

User charges.

Industrial cost recovery.

Sewnage collection system,

Compliance with Environmental
Laws,

Treatment of industrial wastes,

Federal activitles,

Retalned amounts for reconstizuce
tlon and expansion.

Limitation upon project costs in-
curred prlor to award,

Section 208: Agencles and plans,

Sewer system evaluation and re-
hobilitation.

Infiltration/inflow analysls,

Sewer system evaluation survey.

Rehabilitation,

Sewer use ordinance.

Project procedures.,

Industrial cost recovery,

Recovered amounts.

Retained amounts,

Award of grant assistance,

Types of projects.

Grant amount,

Grant term.

Project scopo.

Federal share,

Limitation on Federal share,

Grant conditions,

Non-Federal construction costs,

Procurcment; nonrestrictive spece
ifications,

Bonding and insurance,

State and local lsws,

Davis-Bacon and related statutes.

Equal employment opportun.lty.

Access,

Supervls!on.

Sec.

35.035-9 Proleot completion.

35.935~10 Coples of confract documents.

35.935-11 Project changes.

3583512 Operation and maintenance.

35.935-13 TUcer charges and Industrial cost
Iecovery.

35.535-14 Pinal inspection.

335.535-16 TUtilization of scmall and minority
busineczes,

35.935-16 Sewer u-e crdinance and evalu~
atfon/rehabllitation program.

35.935-17 Tralningz faclllity.

35.937 Contracts for perconal and pro-
fezslonal cervices [Reserved].

35033 Construction contracts of grant-
ees.

35.938-1 Applicabliity.

35.938-2 Performance by contract.

35.838-3 TAype of contract.

350384 Formal advertising.

35.8938-6 Negotiation.

35.939 Compliance with procurement re-
quirements,

35.840 Determination of allowable costs.

35.840-1 Allowable project costs. >

35840-2 Unallowable costs.

35840-3 Costs allowable, i approved.

35.040-4 Indirect costs.

35.040-5 Disputes concerning sllowsable
costs,

35.945 Grant payments.

35920 Sucpension or termination of
grants,

35.953 Grant amendments to increase
grant amounts,

35960 Dilcputes.

AvrHoIITY: Secs. 109(b), 201 through 205,
207, 210 through 212, and 501(s), 503, and
611 of Pub. L. 52-500 (88 Stat. 816; 33 U.S.C.
1251) as amended by Pub. L. 93-243.

§35.900 Purposec.

This subpart supplements the EPA
general grant regulations and procedures
(Part 30 of this chapter) and establishes
policles and procedures for grants to as-
slst the construction of publicly owned
waste treatment works in compliance
Xitf;l,l the Federal Water Pollution Control

c

§35.903 Sunmmary of construction grant
program. N

(a) The construction of Federally fi-
nanced waste treatment works 1Is gener-
ally accomplished in three steps: Step
1 facilities plapns and related elements;
Step 2 preparation of construction
drawings and specifications; and Step
3 fabrication and buflding of a treat-
ment works.

(b) The Regional Administrator may
award grant assistance for a Step 1, Step
2, or Step 3 project, or, under special
conditions, for a project involving a com-~
bination of Steps 2 and 3. A “project”
(see § 35.905-16) may consist of an en~
tire step or any “segment” (see § 35.905-
24) of construction within a step.

(¢) Grants are awarded from State al-
locations (see § 35.910) pursuant to stat-
ute, No grant assistance may be awarded
unless priority for a project has been de~
termined in accordance with an approved
State priority system pursuant fo § 35.- .
915. The State Is responsible for deter-
mining the amount and timing of Federal
assistance to each municipality for which
treatment works funding is needed. i
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(d) The scope of a project will be ini-
tially defined by a prospective applicant.
This initial project scope may be revised
by the State when priority for the project
is established. The final determination of
project scope will be made by the Re-
gional Administrator when grant assist-
ance is awarded (see § 35.930-4).

(e) An application must first be sub-
mitted to the State agency for each pro-
posed grant. The basic grant a,pphcatmn
must meet the requirements for the proj-
ect set forth in § 35.920-3. Submissions
required for grant assistance for subse-
quent related projects shall be provided
in the form of amendments to the basic
application. The State agency will for-
ward to the appropriate EPA Regional
Administrator complete project applica-
tions or amendments thereto for which
priority has been determined by the State
agency. The grant will consist of the
grant agreement resulting from the basic
application and grant amendments
awarded for subsequent related projects.

(f) Generally, grant assistance for
projects involving Steps 2 or 3 will not
be awarded unless the Regional Admin-
istrator first determines that the facil-
ities planning requirements of §§ 35.917
to 35.917-9 of this subpart have been met.
After October 31, 1974, written approval
of a “plan of study” (see § 35.920-3(a)
(1)) must be obtained prior to initiation
of facilities planning. After June 30, 1975,
facilities planning may not be initiated
prior to approval of a Step 1 grant (see
§§ 35.925-18 and 35.905-4).

~

(g) If initiation of Step 1, 2, or 3 con- -

struction (see § 35.905-4) has occurred
prior to award of grant assistance, costs
« incurred prior to the approved date of
initiation of construction will not be paid
and award will not be made except
under the circumstances set forth in
§ 35.925-18.

(h) The Regional Administrator may
not award grant assistance unless the
project application requirements of § 35.-
920-3 have been met and-he has made
the determinations required by § 35.925
et seq.

(1) A grant or grant amendment
awarded for a project under this subpart
shall constitute a contractual obligation
of the United States to pay the Federal
share of allowable project costs up to the
amount approved in the grant agreement
(including amendments) in accordance
with § 35.930-6 of this subpart, subject
to the grantee’s compliance with the con-
ditions of the grant (see § 35.935 et seq.)
and other applicable requirements of this
subpart.

(i) Section 35.945 authorizes prompt
payment for incurred project costs in ac~
cordance with a negotiated payment
schedule. The initial request for payment
may cover unpaid allowable costs of work
completed prior to award except as
otherwise provided in § 35.925-18. All al-
lowable costs incurred prior to initiation
of project construction must be claimed
in the application for grant assistance
for that project prior to the award of
such assistance or no subsequent claim

for payment may be made for such costs.
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The %timé,ted amount of any grant or
grant amendment, including any prior

costs, must be established in conjunction”

with .determination of priority for the
project. The -Regional Administrator
must determine that the project costs

‘arfe reasonable and allowable, in accord-~

ance with § 35.940.

(k) Pursuant to section 204(b) of the
Act, the grantee must comply with ap-
plicable user charge and industrial cost
recovery requirements; see §§ 35.925-11,
35.925-12, .35.928, 35.935-13, and Ap-
pendix B of this subpart.

(1) Sewage collection systems for new
communities, new subdivisions, or newly
developed urban areas must be addressed

-in the planning of such areas and should

be included as part of the development

costs -of the new .construcfion in these -

areas. Such costs will not be allowed
under the construction grant program,
pursuant to section 211 of the Act; see
§ 35.925-13.

(m) The approval of a plan of study
for Step 1, a facilities plan, or award of
grant assistance for Step 1, Step 2, or
Step 3, or any segment thereof, will not

constitute a Federal commitment for ap-

proval of grant assistance for any subse-

quent project.

(n) Where justified, a deviation from
any substatutory requn-ements of_ this
subpart may be granted pursuant to
§ 30.1001 of this chapter.

(o) It is the policy of the Environ-
mental Protection Agency to promote
adequate public participation in the con-
struction grant process. Opportunity for
public participation is required: (1) In
the development of the State water pol-
lution control strategy and State project
priority list, pursuant to §§ 35.556 and
35.915; and (2) in the development of
facahtus plans, pursuant to § 35917-5.

§ 35.905 Definitions.

As used in this subpart, the following
words and terms shall have the meaning
set forth below:

§ 35.905-1 The Act.

The Federal Water Pollution Control
Act (33 U.S.C. 1251 et seq.), as amended
by the Federal Water Pollution Control
Act Amendments of 1972 (Pub. L. 92—
500) and Pub. L. 93-243.

§ 35.905-2 Combined sewer.

A sewer intended to serve as a sanitary
sewer and a storm sewer, or as an in-
dustrial sewer and a storm sewer.

§ 35.905-3 Complete waste ireatment
system.

A complete waste treatment system
consists of all the connected treatment
works necessary to meet the require-
ments of Title T of the Act and involved
in: (a) The fransport of wastewaters
from individual homes or buildings to a
plant or facility wherein treatment of
the wastewater is accomplished; (b) the
treatment of the wastewaters to remove
pollutants; and (¢) the ultimate disposal,
including recycling or reuse, of the
tredted wastewaters and residues result-
ing from the treafment process. One
complete waste treatment system would,

normally, include one treatment plant oxr
facllity, but in instances where two or
more treatment plants are Intercon-
nected, all of the interconnected treat-
ment works will be considered as one
waste treatment system.

§ 35.905-4 Construction.

Any one or more of the following:
Preliminary planning to detérmine the
feasibility of freatment works, engineer«
ing, architectural, legnl, ﬁscal or eco~
nomic mvestigations or studies. surveys,
designs, plans, working drawings, specifi-
cations, procedures or other neccessary
actions, erection, building, acquisition,
alteration, remodeling, improvement, or
extension of treatment works, or the in«
spection or supervision of any of the
foregoing items. The phrage “initintion
of construction,” as used in this subpart
means with reference to a project for:

(a) The preparation of a facilities
plan or completion of other Step 1 ele~
ments:

(1) Prior to November 1, 1974, the ex«
ecution of an agreement for any element
of Step 1 project work (including facili«
ties planning); or, if an agreement
covering Step 1 work has previously been
entered into, the issuance of a notice to
proceed with the Step 1 work; or a work
order for the execution of any element of
Step 1 work;

(2) After October 31, 1974, the date
of approval of a plan of study (see
§ 35.925-18(a) (1)) ;

(b) the preparation of construction
drawings and specifications .(Step 2):

(1) Prior to November 1, 1974, the ex-«
ecution of an agreement for the prepara-
tion of construction drawings and spec-
ifications; or, if an agreement covering
both Step 1 and Step 2 elements has been
previously entered into, the issuance of
a notice to proceed; or a work order for
the preparation of construction draw-
ings and specifications;

(2) After October 31, 1974, the date
of approvel of a facilities pizm (seeo
§ 35.925+18(a) (2));

(¢) the building and erection of a

treatment works segment (Step 3) ¢ the
issuance of a notice to proceed under a
éonstruction contract for any segpment
of Step 3 project work, or, if notice to
proceed is not required, execution of the
construction contract.

§ 35.905-5" Excessive infiltration/inflow.

The quantities of infiltration/inflow
which can be economically eliminated
from a sewer systém by rehabilitation, as
determined by a cost-effectivencss anal«
ysis that compares the costs for correct«
ing the infiltration/inflow conditiony
with the total costs for transportation
and treatment of the infiltration/inflow,
subject to the provisions in § 35.9217.

§ 35.905-6 Industrial cost rccovery.

Recovery by the grantee from the in-
dustrial users of ‘a treatment works of
the grant amount allocable to the tréat-
ment of wastes from such users pursuant

to section 204(b) of the Act and this
subpart.
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§ 35.905-7 Industrial Cost Recovery
Period.

That period during which the grant
amount allocable to the treatment of
wastes from industrial users is recovered
from the industrial users of such works.

§ 35.905-8 Industrial user.

Any nongovernmental user of publicly
owned treatment works identified in the
Standard Industrial Classification Man-
ual, 1972, Office of Management . and
Budget, as amended and supplemented,
under the following divisions:

(a) Division A. Agriculture, Forestry,
and Fishing,

© (b)) Division B. Mining.

(¢) Division D. Manufacturing.

(@) Division E. Transportation, Com-
munications, Electric, Gas, and Sanitary
Services.

(e) Division I. Services. A user in the
Divisions listed may be excluded if it is
determined that it will introduce pri-
marily segregated domestic wastes or
wastes from sanitary conveniences.

§ 35.905-9 Infiliration.

The wafer entering o sewer system,
including ‘sewer service connections,
from the ground, through such nieans as,
but not limited to, defective pipes, pipe
Jjoints, connections, or manhole walls, In-
filtration does not include, and is dis-
tinguished from, inflow.

§ 35.905-10 Imfiltration/inflow.

The total quantity of water from both
infiltration and inflow without distin-
guishing the source.

§ 35.905-11 Inflow.

The water discharged into a sewer
system, including service connections
from such sources as, but.not limited to,
roof leaders, cellar, yard, and area
drains, foundation drains, cooling water
.discharges, drains from springs and
swampy areas, manhole .covers, Cross
connections from storm sewers and com-
bined sewers, catch basins, storm waters,
surface run-off, street wash waters, or
drainage. Inflow does not include, and
is distinguished from, infiltration.

§ 35.905-12 Interceptor sewer. .

A sewer whose primary purpose is to
transport wastewaters from collector
sewers to a treatment facility.

§ 35.905-13 Interstate agency.

An agency of two or more States es-
tablished by or pursuant to an agreement
or compact approved by the Congress, or
any other agency of two or more States,
having substantial powers or duties per-
taining to the control of water pollution.

§35.905-14 Municipality.

A city, town, borough, county, parish,
_ district, association, or other public body
(including an intermunicipal agency of
two or more of the foregoing entities)
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created by or pursuant to State law, or
an Indian tribe or an authorlzed Indian
tribal organization, having Jjurisdiction
over disposal of sewage, industrial wastes,
or other wastes, or a designated and ap-
proved management agency under sec-
tion 208 of the Act. This definition ex-
cludes a speclal district, such as a school
district, which does not have as one of
its principal responsibilities the treat-
ment, transporf, or disposal of liquid
wastes.

§ 35.905-15 Operable treatment works.

An operable treatment works is a treat-
ment works that:

(a) Upon completion of construction
will treat wastewater, transport waste-
water to or from treatment, or transport
and dispose of wastewater in a manner
which will significantly improve an ob-
jectionable water quality related situa-
tion or health hazard in existence prior
to construction of the treatment works,
and

(b) Is a component part of a com-~
plete waste treatment system which,
upon completion of construction for the
complete waste treatment system (or
completion of construction of other
treatment works in the system in ac-
cordance with a schedule approved by
the Regional Administrator) will com-
ply with all applicable statutory and
regulatory requirements.

§ 35.905-16 Projcct.

The scope of work for which Federal
assistance is awarded by a grant or
grant amendment pursuant to this sub-
part. For the purposes of this subpart,
the scope of work is defined as Step 1,
Step 2, or Step 3 of treatment works
construction or segments therecof (see
§ 35.905-24 and § 35.930-4).

-§35.905~17 Replacement.

Expenditures for obtaining and in-
stalling equipment, accessories, or ap-
purtenances which are necessary during
the service life of the treatment works
to maintain the capacity and perform-
ance for which such works were designed
and constructed. The term “operation
and maintenance” includes replacement.

§ 35.905-18 Sanitary sewer.

A sewer intended to carry only sani-
tary or sanitary and industrial waste
waters from residences, commercial
?uildinss. industrial plants, and institu-

ions.

§ 35.905-19 Secwange collection system.

For the purpose of § 35.925-13 of this
subpart, each, and ali, of the common
lateral sewers, within a publicly-owned
treatment system, which are primarily
installed to recelve wastewaters directly
from facilities which convey wastewater
from individual structures or from priv-
ate property, and which include service
connection “Y" fittings designed for con-
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nection with those facilities. The facilities
which convey wastewater from individual
structures or from private property to
the public lateral sewer, or its equivalent,
are specifically excluded from the defini-
tion, with the exception of pumping units,
and pressurized lines, for individual
structures or groups of structures when
such units are cost effective and are
owvned and maintained by the grantee.

§35.905-20 Siate.

A State, the District of Columbia, the
Commonwezalth of Puerto Rico, the Vir-
gin Islands, Guam, American Samoa, and
the Trust Territory of the Pacific Islands.

§35.905-21 State agency.

The State water pollution control
agency deslenated by the Governor hav-
inz responsibility for enforcing State
gw:s relating to the abatement of pollu-

on.

§ 35.905-22 Storm sewer.

A sewer inftended to carry only storm
waters, surface nm-off, street wash
waters, and drainage.

§ 35.905-23 Treatment works. ‘

Any devices and systems used in the
storage, treatment, recycling, and recla-
mation of municipal sewage or industrial
wastes of a Hquid nature to implement
section 201 of the act. or necessary to re-
cycle or reuse water at the most eco-
nomical cost over the useful life of the
works, Including intercepting sewers, out-
fall sewers, sewage collection systems,
pumping, power, and other equipment
and thelr appurtenances; extensions, im-
provement, remodeling, additions, and
alterations thereof: elements essential to
provide a reliable recycled supply such as
standby treatment units and clear well
facilities: and any works, including site
acquisition of the land that will be an
intezral part of the treatment process or
i1s used for ultimate disposal or residues
resultiny from such treatment: or any
other method or system for preventing,
abating, reducing, storing, treating, sepa~
rating, or disposing of municipal waste,
including storm water run-off, or indus-
trial waste, including waste in combined
storm water and sanitary sewer systems.
§ 35.905-24 Treatment Works Segment.

A treatment works segment may be
any portlon of an operable freatment
works described in an approved facilities
plan, pursuant to § 35.917, and which can
be identified as a discrete contract or
subcontract for Step 1, 2, or 3 work. Com-~
pletion of construction of a treatment
works segment may, but need not, result
in an operable treatment works.

§ 35.905-25 Uscfullife.

Estimated perfod during which a treat-
ment works will be operated.
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' § 35.905-26 User charge.

A charge levied on users of a treatment
works for the cost of operation and main-
tenance of such works, pursuant to Sec-
tion 204(b) of the Act and this subpart.

'§ 35.908 Advanced technology and ac-
celerated construction techniques.

It is the policy of the Environmental
Protection Agency to encourage and,
where possible, to assist in the develop-
ment of accelerated construction tech-
niques and new or advanced processes,
methods, and technology for the con-
struction of waste treatment works. New
or advanced processes or methods may be
utilized in the construction of treatment
works under this subpart. New tech-
nology or processes may be developed or
demonstrated with the assistance of EPA
research or demonstration grants
awarded under Title I of the Act. New
processes or methods which have been
successfully demonstrated under less
than full scale conditions may be utilized
in the construction of treatment works

under this subpart. - -

§ 35.910 Allocation of funds.
§ 35.910-1 Allotment.

Allotments shall be made among the
States from funds authorized to be ap-
propriated pursuant to section 207 in the
ratlo that the most recent congres-
slonally approved estimate of the cost of
constructing all needed publicly owned
treatment works in each State bears to
the most recent congressionally approved
estimate of the cost of construction of
all needed publicly owned treatment
works in all of the States. Computation
of a State’s ratlo shall be carried out to
the mnearest ten thousandth percent
(0.0001 percent) and allotted amounts
will be rounded to the nearest thousand
dollars except for Fiscal Year 1975 which.
;vill be rounded to the nearest fifty dol-
ars.

§ 35.910-2 XRealloiment.
(a) Sums allotted .to a State under

$ 35.910-1 shall be available for obliga- -

tlon on and after the date of such allot~
ment and shall continue to be available
to such State for a perlod of one year
after the close of the fiscal year for which
such sums are authorized. Funds remain-
ing unobligated at the end of the allot-
ment period will be immediately reallot-
ted by the Administrator, on the basis
of the most recent allotment ratio to
those States which have used their full
gllotment.

(b) Reallotted sums shall be added to
the last allotments made to the States

and shall be in addition to any other

RULES. AND -REGULATIONS,

funds otherwise allotted, and be avail-

able for obligation in the same manner
and to the same extent as such last
allotment.

(¢) Any sums which have been obli-
gated under this subpart which remain
after final payment, or after termina-
tion of a project, shall be credited to the
sState to which such sums were last al-
Iotted. Such released sums shall be added
to the amounts last allotted to such State
and shall be available for obligation in
the same manner and to the same extent
as such last allotment.

§ 35.910-3 Fiscal Years 1973 and 1974
Allotments.

(a) For Fiscal Years ending June 30,
1973 and June 30, 1974, sums of $2 bil-
lion and $3 billion, respectively, have
been allotted on the basis 6f Table IIX
of House Public Works Committee Print
No. 92-50.

(b) The percentages used in comput-~
ing the State allotments set forth in
paragraph (c¢) of this section for Fiscal
Years 1973 and 1974 are as follows:

Per- Per-
State centage State centage
Alabama ... 0.8612 North Car-
Alaska ... .2232 oling ____. .9229
Arizona ... ,1346 NorthDa-
Arkansas .. ,3536 kota ..-. .0467
Celifornia .° 9.8176 'Ohio ... &, 7737
Colorado __ .3166 Oklahomsa . .4608
Connecti- Oregon, ... .8494
cub ceenn 1.6810 Pennsyl-
District of vania .. 5.4214
Columbia .7114 Rhode _
Delaware -. .6565 . Island ... .4889
Floridg ... 8,6264 South Car-
Georgia .. .9730 oling ... .6455
Hawall ... .3303 SouthDa-~
Idaho ~ee-. L2177 kota ... .0048
niinols ._._  6.2480 ‘Tennessee .. 1.1605
Indiana ... 3.3662 Texas ._...- 2.7694
JOWE wccmeee 1.1657 TUtah ... .1403
Eansas -._. .3742 Vermonf... .2218
Eentucky - .6699 Virginla ... 2.9143
Louisisng . .9428 ~ Washing-
Maine -—._. 0. 9675 ton ... .8906
Maryland .. 4,2582 West Vir-
Massachu- ginia ... .49099
setts .- 3.7676 Wisconsin . 1.7416
Michigan .. 7.9814 Wyoming .. .0263
Minnesote. . 2.0310. Guam ..-. .0872
Misslssippl . .3935 Puerto
Missouri ... 1,6566 Rico ... .8845
Montans .. .1662 Virgin
Nebrasks .. .3708 Islands .- .0893
Nevads —.-.. .2877 American
New Hamp- . Samoa ... .0048
shire —..- .8309 TrustTer-
New Jersey. 7.7040 ritory of
New Mex- Pacific
10 oo +2108 Islands .. .0378
New York_. 11,0578 ——
100. 0000

(c¢) Based upon the percentages, the
sums allotted to the States as of July 1,
1973, for Fiscal Years 1973 and 1974 are
as follows:

Btate Fiseal year Fi:cnl ycar
1073

769, 000
rizons = 2,602, 000 , 038, 000
rk: 7,072, 000 10, 603, 000
California 100,852,000 204,528,000
Colorado. 0,332, 000 0,498, 000
Connccucue .............. , 620, 000 £0,430, 000
0 03, 000

Mississippl
Missouri
Montana,

North Carolina.....
North Dakota.....
Ohlo.

810,

irginia : 236, 87, % 000
WaShington. o -neoaioeene 17,812,000 20,718,000
West Virginloweeecaenccaaaa 9, 0938, 000 14,057,000
Wisconsln 31,830,000 52,215,000

Wyomlng.ceaaccecaonaiavan 530, &0,
Gnam 2, 016, 000
Puerto Rico 20,635, 000

Vlrg}.g Islunds..... A g.;rg,

Trust 'rnrrltory of Pnclﬁo ’ !
IS1and9.acancancecanaaa - 750,000 1,134,000
Totolccccnnnencacnaa 2,000, 000, 000 8, 000, €00, 000

§ 35.910-4 Fiscal Year 1975 Allotments.

(a) For the Fiscal Year ending
June 30, 1975, a'sum of $4 billion has
been allotted based 50 percent on the
ratios of Table I and 50 percent of Table
II of House Public Works Committce
Print No. 93-28, pursuant to Pub. L.
93-243.

(b) The percentages used in comput-
ing the State allotments set forth in par-
agraph (c) of this section, for Fiscal

Year 1975 are as follows:
Per- Por«
State centage State centage
Algbama ... 0.8016 Delaware .. 0, 5549
AlgSKR wmaee. 0.3830 Distriot of
Arizona ... 0.4066  Colume
Arkansas —_ 0.6069 )23 SO 0.9724
California . 11.8340 - Florida ... 4.1038
Colorado ... 0.7867 Goorgla ... 1.9309
Connect~ Hawall co.. 1.0463
fcub aeewn 1.7687 Jdaho wacu. 0.2009
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= Per- Per-
State centage State centage
Ilinois __.. 6.4173 Pennsyl-
Indiana __. 1.6196 vania ___. 5.6652
0.5306
1.4223
0.0907
1.2303
setlts .__. 2.2945 Texas __._. 1.6534
Michigan .- 4.7978 TUtah ... 0. 4217
Minnesota - 1.6341 Vermont .. 0.3001
Mississippt . 0.5355 Virginia ... 2.5096
Aissouri .. 1.8360 Washing~
Montana .. 0.1421 ton .. 1. 6463
Nebraska _. 0.5314 & West
Nevada ——.. 0.4755  Virginia . 0.9598
New Hamp- Wisconsin . 1.3317
shire ._._ 0.8920 Wyoming .- 0.0768
New Jersey . 6.4789 Guam ... 0. 0478
New Puerto
Mexico _. 0.1869 Rico ..-- 1,0385
New York ._ 12.4793 Virgin
North Caro- Islands .. 0.0796
lina ... 1.7029 American
North Samoa -- 0.0147
-Dakota _. 0.0818 Trust Terri-
Ohio —.___. 4.9184 tory of the
Oklahomsg - 1.1953 Pecific
Oregon ... 0.8682 Islands - 0.0133

(c) Based upon the percentages set
forth in paragraph (b) of this section
and allotment adjustments the sums
allotted to the States as of January 1,
1974, are as follows:

Alabama 833, 785, 150
Alaska 15, 059, 100
Arizona 17, 695, 750
Arkanas 23, 860, 100
California 4517, 420, 100
Colorado 30, 930, 900
Connecticut 69, 542, 900
Delaware 21, 815, 300
District of Columbia__________ 38, 233, 800
Florida 164, 496, 400
Georgila 76, 153, 000
Hawalil 41, 140, 000
Idaho ' 7, 898, 400
Hlinois - b3 252, 311, 700
Indiana 63, 678, 100
Towa 39, 364, 800
Kansas 40, 192, 500
Kentucky 65, 183, 600
Louisiana 35, 551, 850
Maine . 26, 227, 000
Maryland 54, 128, 100
Massachusetts —cccmocmaano 90, 215, 900
Michigan 188, 637, 400
Minnesota 64,247,300
Mississippi 22, 346, 700
Missouri 74, 546, 400
AMontana 7,534, €00
Nebraska 20, 894, 000
Nevada 18, 693, 600
New Hampshire oo caoccmeeae 35, 072, 950
New Jersey. 234, 656, 200
New Mexico 10, 670, 500
New York 490, 654,200
North Carolina 70, 494, 200
North Dakot8mmeeeccmceeeee 6,876, 100
Ohio 193, 378,700
Oklahoma 48, 997, 400
Oregon ~ - 34,136,700
Pennsylvanla o oo 222, 744, 100
Rhode Island 20, 864, 000
South Caroling. 65, 932, 0600
South Dakotfeee e e camcae -~ 7,808,800
Tennessee 48, 371, 800
Texas 106, 900, 250
Ttah 16, §79, 600
Vermont 11, 800, 800
Virginia .- 98,673,400
Washington ccoaacavcaamae 64, 730, 500
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West Virgnia. e $37, 7135, 100
‘Wisconsin &3, 360,400
Wyoming 4,049,460
Guam 2,173,000
Puerto Rico 40, 892,900
Virgin Islands, 3,130,830
American Samoa. 076,100
Trust Territory of Paclfic

Islands 624,300

Allotment adjustment has been made
for those States that would receive an al-
lotment that would be less than thelr
Fiscal Year 1972 allotment. The allot-
ment of those States which fall below
their Fiscal Year 1972 allotment will be
restored to their Fiscal Year 1972 allot-
ment using funds from the total allot-
ment. Remaining funds will be allocated
to States (excluding the States with
allotment adjustment) based on ad-
justed percentages. Minimum allotment
amounts are determined on the basis of
Table III of House Public Works Com-
mittee Print 93-28.

§ 35.912 Delegation 16 State agencies.

It is the policy of the Environmental
Protection Agency to utilize staff capa-
bilities of State agencies to the maxi-
mum extent practicable through opti-
mum utilization of available State and
Federal resources and to eliminate un-
necessary duplicative reviews of docu-
ments that are required as a part of the
construction grant process. Accordingly,
the Regional Administrator may enter
into a written agreement, where appro-
priate, with a State agency within his
Region for certification by the State
agency of the technical and/or admin-
istrative adequacy of specified docu-
ments* Provided, That an applicant or
grantee may request review by the Re-
gional Administrator of an adverse rec-
ommendation by a State agency.

§35.915 State determination of project
priority list.

Construction grants will be awarded
from allotments available pursuant to
§ 35.910 in accordance with the approved
State project priority list which is de-
rived from the approved State priority
system.

(a) State priority system. The State
priority system must be designed to
achieve optimum water quality improve-
ment consistent with the goals and re-
quirements of the Act. It shall be sub-
mitted and revised in accordance with
Subpart B of this part.

(b) State municipal discharge inven-
tory. Pursuant to § 130.43 of this Chapter,
the State agency shall prepare a munici-
pal discharge inventory which sets forth
for the entire State a ranking of all sig-
nificant municipal discharges (including,
for example, eligible municipal septic
systems) . Such list must be submitted as
part of the annual State program for the
approval of the Regional Administrator
under § 35.557. This State municipal dis-
charge inventory shall be updated an-

nually and submitted with the State pro-
gram pursuant to § 35.555 of this part.

(¢c) Project priority list. The State
agency shall prepare a listing of the proj-
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ects for which Federal asslstance may be
requested. This listing should include a
sufficient number of projects to permit
funding to proceed in an orderly fashion
through the period between the next al-
Iotment of construction grant funds to
the next approval of a revised project
priority Ust. The Regional Administrator
shall consider for approval that portion
of the project priority list from which
grant awards may be made from cur-
rently available allotments, pursuant to
the approval procedures of § 35.555.

(1) In determining which projects to
fund the State shall consider the severity
of pollution problems, the population af-
fected, the need for preservation of high
quality waters, and national priorities as
well as total funds available, project and
treatment works sequence and additional
factors identified by the State in its pri-
ority system. The list of projects to be
funded should be developed in conjunc-
tion with the municipal discharge inven-
tory. It should be consistent with the
municipal discharge inventory but need
not rigidly follow the ranking of dis-
charges in the inventory. The net result
should be a concenfration of projects to
be funded in high priority areas. The
Regional Administrator may require the
State agency to explain the basis for pri-
ority determination for specific projects
located in low priority areas (e.g.. court
orders, critical dischargers on lower pri-
ority segments, etc.).

(2) The project priority list shall seb
forth, as 2 minimum, the following in-
formation for each project:

(1) Name of municipality;
(ii) State assigned EPA project num-

er;

(111) Brief description of type of proj-
ect and anticipated scope of project
(Step 1, 2, or 3 or combination thereof) ;

(iv) Estimated total project cost; and

V) Estimated Federal assistance.

(3) A project which is included within
the approved portion of the list shall re-
tain its priority until a grant is awarded,
unless the State otherwise provides
through its priority system. Accordingly,
in developing a revised list, the State
must generally include thereon all proj-
ects from the approved portion of the
prior Ust or amendments thereto for
which grant assistance has not been
awarded at the time the revision is pre-
pared. The priority for all other projects
will be determined in accordance with
the approved State priority system.

(4) A project will be removed from
the project priority list if (1) the project
has been fully funded, (ii) a final and
conclusive determination of project in-
eligibility has been made by the Regional
Administrator, or (ii{) the project has
been removed by the State througsh
amendment or revision of the Iist.

(5) In order to provide a list of proj-
ects which can be funded from available
allotmerits in the period after January 1,

1974, until the approval of the next list,
o State may add projects to the approved
fiscal year 1974 list. Projects for which
fiscal year 1975 contract authority will

b
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be utilized must be identified since proj-
ects initially funded with fiscal year 1975
funds will be subject to best practicable
waste treatment technology require-
ments (see § 35.930-4).

(d) Submission, amendment and ap-
proval of project priority list. The proj-
ect list shall be submitted and approved
annually as part of the State Pregram
and may be amended pursuant to § 35.555
and § 35.557.

(e) Application of additional funds. If
the State has submitted a project prior-
ity list containing more projects than
could be funded under the original allot~
ment, upon allecation of additional
funds, the Regional Administrator’s ap-
proval of the project priority list will be
extended to the required number of proj-
ects. If there is an insufficient number of
projects on the list, projects may be
added to the list, pursuant to §§ 35.555
and 35.557 to account for additional
funds which are available.

() Public participation. The Regional
Administrator may not approve & proj-
ect priority list or any significant amend-
ment thereto unless he determines that
& public hearing pursuant to § 35.556 of
this Part has been held on such Hst prior
to approval. This public hearing may be
conducted in conjunction with a regular

‘public meeting of the State agency, pro-

vided that adequate and timely State-
wide notice of the meeting, including
publication of the proposed bproject
priority list is given, and attendees at
the meeting are afforded adequate op-
portunity to express their views concern-
ing the lst. A public hearing is not re-
quired with respect to any amendment
of the list (including deletion of a proj-
ect) which the State agency and the
Reglonal Administrator agree is not
significant. -

(g) Reserve for grant increases. In
developing the project priority lst the
State must make provision for grant in-
creases for projects awarded grant as-
sistance under this subpart. A reason-
able portion, not less than five percent,
of each allotment for fiscal year 1975 and
later years made pursuant to § 35.910
shall be reserved for grant amendments
to increase grant amounts pursuant to
§§ 35.935-11 and 35.955. A statement
specifying the amount to be reserved for
grant amendments shall be submitted by
the State with the project priority list.
The reserve period must be for not more
than eighteen months after the date
of such allotment. If any of the reserved
amount remains, this amount may be
utilized for the funding of additional
projects, In accordance with the pro-
cedures set forth in paragraph (e) of
this section.

(h) Grant increases. The Regional
Administrator may approve & grant in-
crease, upon application by the grantee,

, and upon written confirmation by the
State for each application, that the grant
increase is justified. The grant increases
will be made from the amount reserved,
by the State, for that purpose, from cur-
rently available allotments pursuant to
paragraph (g) of this section.

ULES AQD. REGLl,ll.ATlONS
(1) Reserve for Step 1 and Step 2

Projects. In developing the project pri-.

ority list, the State may (but need not)
make provision for an additional reserve
for grant assistance for Step 1 and Step 2
projects whose selection for funding will
be determined by the State agency sub-
sequent to approval of the project list. A
reasonable portion, but not more than
ten percent, of each allotment for fiscal
year 1975 and Jater years made pursuant
to §35.910 may be reserved for this
purpose.. A statement specifying the
amount to be reserved for such grant
assistance shall be submitted by the State
with the project priority list. The reserve
period may be for not more than eighteen
months after the date of such allotment.
If any of the reserved amount remains,
this amount may be ufilized for the
funding of additional projects, in ac-
cordance with the procedures set forth
in paragraph (e) of this section. The
funding of Step 1 and Step 2 projects
from this reserve should be consistent
with the approved State strategy and
should be developed in conjunction with,
but need not rigidly follow, the rank-
t_’11354' in the mumicipal discharge inven-
Ty.

§ 35.917 Facilities Planmning (Step 1).

(&) These regulations set forth the fa-
cilities planning required as an element
of the construction of publicly owned
wastewater treatment works and supple-
ment other provisions of this subpart.

(b) Facllities planning consists of
those necessary plans and studies which
are directly related to the construction
of treatment works, in compliance with
section 301 and 302 of the Act. Facilities
planning will demonstrate the need for
the proposed facilities and, by a syste-
matic evaluation of feasible alternatives,
will also demonstrate that the proposed
measures represent the most cost-effec-
tive means of meeting established efffuent
and water quality goals, recognizing en-
vironmental and soclal considerations.

. () Facilities planning, determined by
the Regional Administrator to have been
initiated prior to May 1, 1974, must be
in accordance with applicable statutory
requirements (see §§ 35.925-7 and 35.-
925-8), and such other requirements of
this subpart as may be determined to be
appropriate by the Regional Adminis-
trator.

(d) Full compliance with the facilities
planning provisions of this subpart will
be required prior to award of grant as-
sistance for Step 2 or Step 3 where the
Regional Administrator determines such
planning was initlated (as determined
pursuant to §§ 35.905-4 and 35.925-18)

_after April 30, 1974.

Grant assistance for Step 2 or 3 may be
awarded prior to approval of a facilities
plan for the entire geographic area to be
served by the complete waste treatment
system of which the proposed treatment
works will be an integral part if the
Regional Administrator determines that
applicable statutory requirements have
been met (see § 35.925-7 and 35.925-8) ;
that the facilities planning relevant to

the proposed Step 2 or 3 project-has been
substantially completed; and that tho
Step 2 or 3 project for which grant ag-
sistance is made will ot be significantly
affected by the completion of the facll-
ities plan and will be & component parb
of the complete system: Provided, Thok
the applicont ngrees to complete the
facllities plan on a schedule the State
accepts (subject to approval by the
Regional Administrator), which sched-
ule shall be inserted as @ special condi-
tion in the grant agreement.

(e) After October 31, 1974, written ap-
proval of a plan of study (see § 35.920-3
(a) (1) must be obtained prior to initin-
tion of facilities planning, After June 30,
1975, facilities planning may not be
initiated prior to spproval of a Step 1
grant or approval of a plan of study nc«
companied by reservation of funds for o
Step 1 grant (cee §8§35.925-18 tmd
35.905-4).

(f) Facilities planning guldelines pub~‘
lished by the Administrabor are for ad-
visory informeation only. ;

(g) If the information required to bo
furnished as part of a facilities plan has
been developed separately, it should bo
furnished and incorporated by referenco
in the facilities plan, Planning proviously !
or collaterally accomplished under locn],
State or Federal programs will be utilized
(not duplicated).

§ 35.917-1 Content of Facilitics Plan. 1

Facilitles planning which is initiated
after April 30, 1974, must encompass the
following to the extent deemed appro-
priate by the Regional Administrator:

(a) A description of the treatment
works for which construction drawings
and specifications are to be prepared.
This description shall include prelimi-
nary engineering date, cost estimates for
design and construction of the treatment
works, and a schedule for completion of
design and construction. The preliminaxy
engineering data may include, to the
extent appropriate, stich information a4
a schematic flow dlagram, unit processes,
design data regarding detention times,
flow rates, sizing of units, etc. '

(b) A description of the selected com=
plete waste treatment system(s) of which
the proposed treatment works is a parb
The description shall cover all elements
of the system, from the service area and
collection sewers, through treatment, to
the ultimate discharge of treated waste«
waters and disposal of sludge.

(c) Infiltration/inflow documentation
in accordance with § 35.927.

(d) A cost-effectiveness analysis of
alternatives for the treatment works and
for the waste treatment system(s) of
which the treatment works 13 a parh.
The seldction of the system(s) and the
cholce of the treatment works on which
construction drawings and specifications
are to be based shall reflect the cost«

_effectiveness analysis. This analysis shall

include:

(1) The relationship of the size and
capacity of alternative works to the necds
to be served, including reserve capacity;

(2) An evaluation of alternative flow
and waste reduction measures;
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(3) An evaluation of improved effluent
quality attainable by upgrading the op-
eration and maintenance and efficiency
of existing facilities as an alternative or
supplement to construction of new
Facilities; -

(4) An evaluation of the capability of
each alternative to meet applicable ef-
fluent limitations. The treatment works
design must be based upon not less than
secondary treatment as defined by the
Administrator pursuant to sections 301
() (1) (B) and 304(d) (1) of the Act;

(5) An identification of, and provision
for, applying the best practicable waste
treatment technology (BPWTT) as de-
fined by the Administrator, based upon
an evaluation of technologies included
under each of the following waste treat-
ment management techniques:

(1) Biological or physical-chemical
treatment and discharge to receiving
waters;

(ii) Treatment and reuse; and

(iil) Land application techniques.

All Step 2, Step 3 or combination Step
2-3 projects for publicly-owned treat-
ment works construction from funds au-
thorized for any fiscal year beginning
after June 30, 1974, shall be based upon
application of BWPTT, as 2 minimum,
‘Where application of BPWTT would not
meet water quality standards, the facil-
ities plan shall provide for attaining such
standards. Such provision shall consider
the alternative of treating combined
sewer overflows.

(6) An evaluation of the alternative -

means by which ultimate disposal can be
effected for treated wastewater and
for sludge materials resulting irom the

_treatment process, and a determination.

. of themeans chosen.

. (1 An adequate assessment of the ex-
pected environmental impact of alter-
natives including sites pursuant to Part
6 of this Chapter. This assessment shall
be revised as necessary to include infor-
mation developed during subsequent
project steps.

(e) An identification of effluent dis-
charge. limitations, or where & permit
has been issued, a copy of the permit for
the proposed treatment works as required
by the WNational Pollution Discharge
Elimination System.

(f) Required comments or approvals
of relevant State, interstate, regional,
and local agencies:

(g) A brief summary of any public
meeting or hearing held during the plan-
ning process including & summary of the
views expressed.

(h) A brief statement demonstrating
that the authorities which will be imple-
menting the plan have the necessary le-
gal, financial, institutional, and man-
agerial resources available to insure the
construction, operation, and mainte-
nance of the proposed treatment works,

i) A statement specifying that the
requirements of Title VI of the Civil
Rights Act of 1964 and of Part 7 of this
chapter have been satisfied.
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§ 35.917-2 State Responsibilities.

(a) Facilities planning areas. Facill-
ties planning should focus upon the geo-
graphic area to be served by the waste
treatment system(s) of which the pro-
posed treatment works will be an intepral
part. The facilities plan should include
that area deemed necessary to prepare
an environmental assessment and to as-
sure that the most cost-effective means
of achieving the established water quality
goals can be planned for and imple-
mented. To assure that facllities plan-
ning initiated after April 30, 1974, sub-
sequent to award of a Step 1 grant there-
for, and all facilities planning initiated
after October 31, 1974, will include the
alx;propriate geographic areas, the State
shall:

(1) Delineate, as a preliminary basls
for planning, the boundaries of the plan-
ning areas. In the determination of each
area, appropriate attention should be
given to including the entire area where
cost savings, other management advan-~
tages, or environmental gains may result
from interconnection of individual waste
treatment systems or collective manage-
ment of such systems.

(2) Include maps, which shall be up-
dated annually, showing the identified
areas and boundary determinations as
part of the State submission under sec-
tion 106 of the Act.

(3) Consult with local officials in mak-
gxg the area and boundary determina-

ons.

(b) Facilities planning priorities. The
State shall establish funding prioritles
for facilities planning in accordance
with §§ 35.915 and 35.554-3(a) (1).

§35.917-3 Fedcral assistance.

(a) General. Facilitles planning ini-
tiated after April 30, 1974, subsequent

,to award of & Step 1 grant therefor, and

all facilities planning initiated after
October 31, 1974, must be developed
pursuant to a plan of study (see § 35.-
920-3(a) (1) approved in accordance
with the requirements of this subpart
prior to initiation of the facilities plan-
ning, A preapplication conference may
be held in accordance with § 35.920-2.

(1) An applicant may apply for a
grant for a Step 1 project for the prepa-
ration of s facilities plan, or any com-
ponent part, and for other Step 1 ele-
ments required to submit a complete
application for a Step 2 project (see
§ 35.920-3(b)) . Alternatively, to the ex-
tent permitted by § 35.925-18, a grantee
may be reimbursed for facllities plan-
ning costs and other Step 1 elements for
which reasonable costs have been in-
curred in accordance with this subpart,
in conjunction with the award of a grant
for the subsequent Step 2, Step 2-3, or
Step 3 projects.

(2) State priority determination in
accordance with the approved State
priority system pursuant to §35.915 iIs
required for Step 1 projects, just as in
the case of Step 2 or Step 3 projects.

(b) Eligibility. Only an applicant
which is eligible to recelve grant assist-
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ance for subsequent phases of construc-
tion (Steps 2 and 3) and which has the
legal authority to subsequently construct
and manage the facility may apply for
grant assistance for Step 1. If the area
to be covered by the facilitles plan in-
cludes more than one political jurisdic-
tion. 2 grant may be awarded for a Step
1 project, as appropriate, (1) to the
joint authority representing such juris-
tions, if eligible; (2) to one qualified
(lead agency) applicant; or (3) to two
or more eligible jurisdictions.

(c) Payment. Where a grant has
been awarded for the preparation of a
facilities plan or other Step 1 elements,
the payment schedule in the grant
agreement will provide for payment
upon completion of the Step 1 work or
upon completion of specified tasks
within the scope of the project.

(@) Reports. Where a grant has been
awarded for {facilities planning, the
completion of which is expected to re-
quire more than one year, the grantee
must submit a brief prozress report to
the Regional Administrator at three-
month intervals. The prozress report is
to contain a minimum of narrative de-
seription, and is to deseribe prozress in
completing the approved schedule of
specific tasks for the project.

§35.9174 Planning scope and detail.

(a) Initially, the geographic scope of
all facilities plenning initiated after
October 31, 1974, or facilities planning
inftiated after April 30, 1974, subsequent
to award of a Step 1 grant therefor,
shall be based upon the area delineated
by the State pursuant to § 35.917-2, sub-
Ject to review by the Regional Adminis-
trator. The Regional Administrator may
make the preliminary delineation of the
boundaries of the planning area, if the
State has not done so, or may revise
boundaries selected by the locality or
State agency, after appropriate consul-
tation with State and local officials.

(b) Facllities planning shall be con-
ducted only to the extent that the Re-
glonal Administrator determines to be
necessary to insure that facilities for
which grants are awarded will be cost-
effective and environmentally soumd and
to permit reasonable evaluation of grant
applications and subsequent preparation
of deslens, construction drawings and
specifications.

§35.917-5 Public participation.

(a) Public participation in the facili-
ties planninz process shall be consistent
with Part 105 of this chapter. One or
more public hearings or meetings should
be held within the area fo obtain public
advice at the beginning of the plannine
process. All governmental agencies and
other parties which are kmown to be
concerned or may have an interest in the
plan shall be invited to participate.

(b) A public hearing shall be held
prior to the adoptlon of the facilities
plan by the implementing governmental
units. This provision shall apply to all
facflitles planning initiated after April
30, 1974. This public hearing for the
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facilities plan may satisfy the grantee
hearing requirement of Part 6 of this
chapter. The Regional Administrator
may require the planning entity to hold
additional public hearings, if needed, to
more fully discuss the plan and alterna~
tives or to afford concerned interests
adequate opportunity to express their
views.

(¢) The time and place of the public
hearing shall be conspicuously and ade-
quately announced, generally at least 30
days in advance. In addition, a descrip-
tion of the water quality problems and
the principal alternatives considered in
the planning process shall be displayed
at a convenient local site sufficiently
prior to the hearing (apprommately 15
days).

(d) Appropriate local and State agen-
cies, State and regional clearinghouses,
interested environmental groups and ap-
propriate local public officials should re-
ceive written notice.of public hearings.

(e) A request to waive the hearings
on o facilities plan may be submitted to
the Regional Administrator in writing
prior to submission of the plan, Any such
request will be acted upon within 30 days
by the Regional Administrator, Each re-
quest must include a brief description of

“the alternatives, the area that will be
serviced, the scope and dates of meetings

and hearings previously held, and the -

reasons the grantee feels a public hear-
ing would not serve the public interest.

§ 35.917-6 Acceptance by implement-
ing governmental units.

A facilities plan submitted for ap-
proval shall include adopted resolutions
or, where applicable, executed agree-
ments of the implementing govern-
mental units or management agencies
providing for acceptance of the plan, or
assurances that it will be carried out, and
statements of legal authority necessary
for plan implementation. Any departures
from these requirements may be ap-
proved by the Regional Administrator
prior to plan submission.

§ 35.917-7 State review and certifica-
tion of facilities plan.

Each facilities plan must be submitted
to the State agency for review. The State
must certify that (a) the plan conforms
with the requirements set forth in-this
subpart; (b) the plan conforms with any
existing final basin plans approved
under section 303(e) of the Act; (¢) any
concerned 208 planning agency has been
afforded the opportunity to comment
upon the plan; and (d) the plan con-
forms with any waste treatment man-
agreement plan approved pursuant to
section 208(b) of the Act.

§ 35.917~-8 Submission and approval of
facilities plan.

The completed facilities-plan must be
submitted by the State agency and ap-
proved by the Regional Administrator.
Where deficiencies in a facilities plan are
discovered, the Regional Administrator
shall promptly notify the State and the
grantee or applicant in writing of the
nature of such deficiencies and of the
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recommended course of action to correct
such deficiencies. Approval of a plan of
study or a facilities plan will not. con-
stitute an obligation of the United States
for any Step 2, Step 3, or combination
Steps 2 and 3 project.

§ 35.917-9 Revision or amendment of
facilities plan. «

A facilities plan may include more
than one Step 3 project and provide the
basis for several subsequent Step 2, Step
2-3, or Step 3 projects. A facilities plan
which has served as the basis for the
award of a grant for g Step 2, Step 2-3, or
Step 3 project shall be reviewed prior to
the award of any grant for a subsequent
project involving Step 2 or Step 3 to de-
termine if substantial changes have oc-
curred. If in the judgment of the Re-
gional Administrator substantial changes
have occurred which warrant revision or
amendment, the plan shall be revised or
amended and submitted for review in the
same manner specified in this subpart;

§35.920 Grantapplication. _

Grant applications will be submitted
and evaluated in accordance with Part
30, Subpart B of this chapter.

§ 35.920-1 Eligibility.

Municipalities, ~intermunicipal agen-
cies, States, or interstate agencies may
apply for grant assistance.

§ 35.920-2 Procedure.

Preapplication assistance, including,
where appropriate, a preapplicdtion con-
ference, should be requested from the
State agency or the appropriate EPA
Regional Office for each project for
which State priority has been deter-
mined. An application must be submitted
to the State agency for each proposed
treatment works. The basic applica,tion
shall meet the requirements for the proj-
ect set forth in § 35.920-3. Submissions
required for subsequent related projects
shall be provided in the form of amend-
ments to the basic application. Each such
submission shall be submitted through
the State agency, must be complete (see
§ 35.920-3), and must relate to a project
for which priority has been deftermined
in accordance with § 35.915. If any in-
formation required pursuant to §35.-
920-3 has been furnished with an earlier
application, the applicant need only in-
corporafe by reference and, if necessary
updabe or revise such informatmn utiliz-
ing the previously approved application.

§ 35.920-3 Contents of application.

(a) Step 1. Facilities plan and related
elements required to apply for Step 2
grant assistance. An application for a
grant for Step 1 shall include:

(1) A plan of study presenting (i) the
proposed planning area; (ii) an identi-
fication of the entity or entities that will
be conducting the planning; (iii) the
nature and scope of the proposed Step 1
project, including a schedule for the
completion of specific tasks; and (iv) an
itemized description of the estimated
costs for the project;

(2) Proposed subagreements, or aint ex-

planation of the intended method of
aswarding subagreements for perform-
ance of any substantial portion of the
project work;

(3) Required comments or approvald of
relevant State, local, and Federal agen-
cies (including “clearinghouse” require-
ments of OMBE Circular A-95, promul«
glg.gesﬁ at 38 FR 32874 on November 28,

(b) Step 2. Preparation of construction
drawings and specifications. Prior to tho
award of & grant or grant amendment
for a Step 2 project, the following must
have been furnished:

(1) A facilities plan (Including an en-
vironmental assessment in accordance
with Part 6 of this chapter) in accord-
ance with §8§ 35.917 through 35.917-9.

(2) Satisfactory evidence of compli-
ance with the user charge provisions of
§§ 35.925-11 and 35.935-13;

(3) Satisfactory evidence of ¢ompli-
ance with the industrial cost recovery
provisions of §§ 35.925-13, 35.928, and
35.935-13, if applicable;

(4) A statement regarding availability
of the proposed site, if relevant;

(5) Satisfactory evidence of & pro-
posed or existing program for compliance
with the Relocation and Land Acqulsi-
tion Policles Act of 1970 In accordance
with § 30.403(d) ‘and Part 4 of this chap-
ter, if applicable;

(6) Satisfactory evidence of compli-
ance with other applicable Federal statu~
tory and regulatory requirements (see
Part 30, Subpart C of this chapter);

(7) Proposed subagreements or an ex=
planation of the intended method of
awarding subagreements for perform-
ance of any substantial portion of the
project work.

(8) Required comments or approvals
of relevant State, loeal, and Federal
agencies (including ‘“clearinghouse’” re-
quirements of OMB Circular A-95) if &
grant application has not been previously
submitted.

(¢) Step 3. Building and erection of &
treatment works. Prior to the award of »
grant or grant amendment for a Step 3
project, each of the items specified in
paragraph (b) of this section, and in ad-
dition (1) two sets of construction draw-
ings and specifications, suitable for bid-
ding purposes, and (2) a schedule for or
evidence of compliance with §§ 35.925~10
and 35.935-12 concerning an operation
and maintenance program, must hoave
been furnished.

(d) Step 2/3. Design/Construct Proj-
ect. Prior to the award of a grant or
grant amendment for a design/construct
project the items in paragraphs (b) and
() of this section must have been fur«
nished, except that, in lieu of construc~
tion drawings and specifications, the pro-
posed performance specifications and
other relevant design/construct criteria
for the project must have been submitted.

(e) Training facility project. An appll-
‘cation for grant assistance for construc-
tion of a training facllity pursuant to
section 109(b) of the Act shall include
(1) a statement concerning the suitabil-
ity of the treatment works facility for
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training operation and maintenance per-
sonnel for treatment works throughout
one or more States; (2) a written com-~
mitment from the State agency or agen-
cies to carry out abt such facility a
program of training approved by the Re-
gional Administrator; and (3) an engi-
neering report, including facility design
data, cost estimates for desisn and con-
struction of the facility, and a.schedule

for completion ofr design and
construction.
§ 35.925 Limitations on award.

Before awarding initial grant assist-
ance for any project for a treatment
works through a grant or grant amend-
ment, the Regional Administrator shall
determine that all of the applicable re-
quirements of § 35.920-3 have been met
and shall further determine:

§ 35.925-1 Facilities planning.

That the facilities planning require-
ments set forth in §§ 35.917 through
35.917-9 have been met. Requirements
set forth in §35.150-1 and §35. 150—2
are not applicable.

§ 35.925-2 - Basin plan.

That such works are in conformity
with any applicable final basin plan ap-
proved in accordance with section 303
(e) of the Act.

_ §35.925-3 Priority determination.

That such works have been determined
to be entitled to priority in accordance
with §35.915, and that the award of
grant assistance for the proposed project
will not jeopardize the funding of any
treatment works of higher priority.

§ 35.925—4 State allocation.

That the award of grant assistance for
the project will not cause the total of
all grant assistance awarded to appli-
cants within a State, including grant in-
creases, to exceed the total of all allot-
ments and reallotments available to such
State pursuant to § 35.910.

§ 35.925-5 Funding and other capabil-
ities. -

That the applicant has:

(a) Agreed to pay the non-Federal
project costs, and

(b) Has the legal, institutional, man-
agerial, and financial capability to insure
adequate construction, operation, and
maintenahce of the treatment works
throughout the applicant’s jurisdiction.
§ 35.925—-6 Permits. .

Taar if the awardisforastepz
Step 3, or combination Step 2 and 3
project, the applicant has provided an
identification of effiuent discharge limi-

tationsor, if available, a copy of a permit .

as required by the National Pollution
-Discharge Elimination System.
§35.925-7 Design.

That the treatment works design will
be (in the case of projects Involving
Step 2) or has been (in the case of proj-
ects for Step 3) based upon the follow-
ing:

-(a) ‘The design, size, and capacity of
such works are cost effective and relate
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directly to the needs to be served by
such works, including adequate reserve
cspacity;

(b) Such works will meet applicable
efiuent limitations and attain not less
than secondary treatment as defined by
the Administrator pursucnt to sectlon
301(b) (1) (B) and 304(d) (1) of the Act
(See Part 133 of this chapter), subject

“to the limitations set forth in § 35.930-4;

(¢) The Iinfiltration/inflow require-
ments of § 35.927 have been met; and

(d) If the initinl grant assistance for
the project is to be awarded from funds
authorized for any fiscal year beginning
after June 30, 1974, subject to the limita~
tons set forth in §35.930-4; (1) alter-
native waste treatment manngement
techniques have been studled and
evaluated to provide for the application
of the best practicable waste treatment
technology over the life of the works
consistent with the purposes of Title II
of the Act, and (2) the deslen has, as ap-
propriate, taken into account and al-
lowed to the extent practicable for the
application of technology, at a later date,
which will provide for the reclaiming or
recycling of water or otherwise eliminate
the discharge of pollutants,

§ 35.925-8 Environmental review.

That the NEPA requirements (Part 6
of this chapter), applicable to the proj-
ect step, have been met. Such compliance
is a basle prerequisite for Step 2, Step 3,
and combination Step 2 and 3 projects.
An adequate assessment of expected en~
vironmental impacts, consistent with the
requirements of the National Environ-
mental Policy Act of 1969 (42 U.S.C. 4321
et seq), Is as an integral part
of facilitles planning initiated after
April 30, 1974, accordance with
§ 35.917-1.

§35.925-9 Civil rights.

That if the awgrd of grant assistance
is for a project involving Step 2 or 3, the
applicable requirements of Title VI, of
the Civil Rights Act of 1964 (See Part
7 of thischapter) have been mgt.

§ 35.925-10 Operation and maintenance
program.

If the award of grant assistance is for
a project involving Step 3, that satisfac-
tory provision has been made by the ap-
plicant for assuring proper and efficlent
operation and maintenance of the treat-
ment works, in accordance with § 35.935-
12, and that the State will have an ef-
fective operation and maintenance
monitoring program to assure that treat-
ment works gssisted under this subpart,
comply with applicable permit and grant
conditions.

§ 35.925-11 User charges.

That, in the case of grant assistance
awarded after March 1, 1973, for a proj-
ect involving Step 2 or Step 3, an ap-
provable plan and schedule o! imple-
mentation have been developed for a
system of user charges to assure that
each reciplent of waste treatment serv-
ices within the applicants service ares
will pay its proportionate share of the
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costs of operation and maintenance (in-
cluding replacement as defined in
§ 35.905-17) of all waste treatment serv-
ice provided by the applicant and fhe
applicant must agree that such sys-
tem(s) will be maintained. See Appendix
B to this subpart.

§ 35.925-12 Industrial cost recovery.

(a) That, in the case of any grant as-
sistance awarded after March 1, 1973, for
a project involving Step 2 or Step 3,
slened letters of Intent have been re-
celved by the appHeant from each sig-
nificant industrial user to pay that por-
tion of the grant amount allocable to the
treatment of its wastes. Each such letter
shall also include a statement of the in-
dustrial user’s intended period of use of
the treatment works. A slgnificant in-
dustrial user is one that will contributfe
greater than 10 percent of the desion
flow or design pollutant loading of the
treatment works. In addition, the appli-
cant must agree to require all industrial
users to pay that portion of the grant
amount allocable to the treatment of
wastes from such users.

(b) Projects awarded grant assistance
prior to March 2, 1973 are subject fo the
requirements of $35.8353-5 In Heun of
paragraph (a) of this section.

§ 35.925-13 Sewage Collection System.

‘That, if the project is for, or includes,
sewage collection system work, such work
(a) isfor replacement or major rehabili-
tation of an existing sewer system pur-
suant to § 35.927-3(a) and is necessary to
the total integrity and performance of
the waste treatment works servicing such
commuuity, or (b) is for a new sewer sys-
tem in 2 community in existence on Octo-
ber 18, 1972, with sufficlent existing or
planned capacity to adequately treat
such collected sewage. Replacement or
major rehabflitation of an existing sewer
system may be approved only if cost ef-
{ective and must result in a sewer system
deslem ¢apacity equivalent only to that of
the existing system plus a reasonable
amount for future growth. A community,
for purposes of this section, would In-
clude any area with substantizl human
habltation on October 18, 1872. No award
may be made for a new sewer system in
a community In existence on October 18,
1972 unless it is further determined by -
the Reglonal Administrator that the bulk
(generally two-thirds) of the flow design
capacity throuch the sewer system will
be for waste waters orizinating from the
community (habitation) in existence on
October 18, 1972.

§ 35.925-14 Compliance with Environ-
mental Laws. .

That the treatment works will comply
with all pertinent requirements of the
Clean Alr Act and other applicable Fed-
eral, State and local environmental Inws
and regulations.

§ 35.925-15 Treatment of indostrial

wastes.

" Thatthe allowable project costs do not
include costs allocable to the treatmc_mt
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tbf ‘control or removal of pollutants in
wastes introduced into the treatment
works by Industrial users unless the ap-
plicant is required to remove such pol-
lutants introduced from non-industrial
. sources; and that the project is included
in a waste treatment system, a principal
purpose of which project and system is
the treatment of domestic wastes of the
entire community, area, region or district
concerned. A “waste treatment system”,
for purposes of this section, means one
or more treatment works which provide
integrated but not necessarily intercon-
nected waste disposal for the community,
area, region or district. See the pretreat-
ment standards set forth in Part 128 of
this Chapter.

§'35’.925—16 Federal activities.

That the allowable project costs do not
include costs allocable to the treatment
of wastes from major activities of the
Federal Government, which another
Federal Agency has agreed to pay. Such
Federal agencies' may extend, over a
pveriod of years, their contributions to
support capital costs incurred by munie-
ipal treatment facilities which provide
service to them.

§ 35.925-17 Retained amounts for re-

construction and expansxon.

That the allowable project costs have
been reduced by an amount equal to the
unexpended balance of the amounts re-
tained by the applicant for future recon-
struction and expansion pursuant to
§ 35.928-2, together with interest earned
thereon.

§ 35.925-18 Limitation upon project
costs incurred prior to award..

That project constructxon has not been
initiated prior to the approved date of
initiation of construction (as defined in
§ 35.905—4), excent as otherwise pro-
vided in this section. Generally, payment

is not authorized for costs incurred prior -

to the approved date of initiation pf con-
struction, which shall be established in
the grant agreement, in accordance with
paragraphs (a), (b), and (¢) of this

section. .

(a) Steps1or2:

(1) No prior approval or prior grant
award is required for Step 1 or Step 2
work initiated prior to November 1, 1974;
payment for all such allpwable costs in-
curred after the approved date of Anitia-
tion of construction is authorized in
conjunction with the first award of grant~
assistance.

(2) In the case of Step 1 or Step 2
project work initiated after October 31,
1974, no payment is authorized for:

(i) Step 1 costs incurred prior to the -
date of approval of a plan to study (see
§§ 35.917 and 35.930-3(a) (1)) ; and

(i) Step 2 costs incurred prior to the
date of approval of a facilities plan (see
§§ 35.917 and 35.930-3(b) (1)) ; paymeht
for all Step 1 or Step 2 costs incurred
after such dates of approval are au-
thorized -in conjunction with the first
award of grant assistance.

(3) Where Step 1 or Step 2 project
work is initiated after June 30, 1975, no

.
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grant ddsistanée for thé Step 1 or Step 2
project work may be awarded unless such
award precedes initiation of the proj-
ect work: Provided, That in lieu of
award of a Step 1 grant after June 30,
1975, the State agency may request the
Regional Administrator to reserve funds

for Step 1 grant assistance (based upon
approval of the plan of study) and to
defer award of grant assistance for Step
1 work, which award, however, must in
any event be made Within the allotment
period for the reserved funds.

(b) Step 3: Except as otherwise pro-
vided in this subparagraph, no grant as-
sistance for a Step 3 project.may be
awarded unless such award precedes ini-
tiation of the Step 3 construction. Ad-
vance acquisition of major equipment
items requiring long lead times, or ad-
vance construction of minor portions of
treatment works, in emergencies or in-
stances where delay could result in sig-
nificant cost increases, may be approved
by the Regional Administrator, but only
(1) if the applicant submits a written
and adequately substantiated request for
approval, and (2) if written approval by
the Regional Administrator is obtained
prior to initiation of the advance ac-
quisition or advance construection.

(¢) The approval of a plan of study, a
facilities plan, or of advance acquisition
of equipment or advance construction
will not constitute a commitment for ap-
proval of grant assistance for a sub-
sequent treatment works project, but will
allow payment for the previously ap-
proved costs as allowable project costs
upon subsequent award of grant assist-
ance, if requested prior to grant award
(see §35.945(a)). In instances where
such approval is obtained, the applicant

‘proceeds at its own risk, since payment -

for such costs cahnot be made unless
and until grant assistance for the proj-
ect is awarded.

§ 35.925-19 . Section 208: Agencies and
plans.

That, pursuant to section 208(d) of the
Act, after a waste treatment manage-
ment agency has been designated for an
area, and a final plan for such area has
been approved, the applicant is the des-
ignated agency and the treatment works
project is in conformity with such plan.

§ 35.927 Sewer system evaluation and
rehabilitation.

(a)- All applicants for grant assistance
awarded after July 1, 1973, must demon-
strate to the satisfaction of the Regional
Administrator that each sewer system
discharging into the treatment works
project”for which grant application is
made is not or will not be subject to
excessive inflitration/inflow. The deter-
mination whether excessive infiltra-
tion/inflow exists, may take into account,
in addition to flow and related data,
other significant factors such as cost-
effectiveness (including the cost of sub-
stantial treatment works construction
delay, see Appendix A to this subpart),
public health emergencies, the effects of
plant- bypassing or overloading, or rele-
vant.economic or environmental factors.

.§ 35.927-2 Sewer

(b) The determination whether or not
excessive infiltration/inflow exists will
generally ke accomplished through o
sewer system evaluation consisting of (1)
certification by the State agency, as ap=-
propriate; and, when necessary (2y an
infiltration/inflow analysis; and, if ap-
propriate, (3) a sewer system evaluation
survey followed by rehabilitation of the
.sewer system to eliminate an excessivo
inﬁltratxon/inﬂow defined in the sewer
system evaluation. Information sub-
mitted fo the Regional Administrator for
such determination should be the mini-
mum necessary to enable o judgment to
be made.

(¢) Guidelines on sewer system evalu-
ation published by the Administrator
provide further advisory information.

§ 35.927-1 Infiliration/Inflow analysis,

(a) The infiltration/inflow analysis
shall demonstrate the non-existence or
possible existence of excessive infiltra~-
tion/inflow in each sewer system tribu~ -
tary to the treatment works. The
analysis should identify the presence,
flow rate, and type of infiltration/inflow
conditions, which exist in the sewer sys-
tems. Information to be obtained and
evaluated in the analysis should include,
to the extent appropriate, the following:

(1) Estimated flow data at the treat-
ment facility, all significant overflows
and bypasses, and, if necessary, flows at
key points within the sewer system,

(2) Relationship of existing popula-
tion and industrial contribution to flows
in the sewer system.

(3) Geographical and geological con-
ditions which may affect the present and
future flow rates or correction costs for
the infiltration/inflow.

(4) A discussion of age, length, type,
materials of construction and known
physical condition of the sewer system,

(b) 'For determination of the possible
existence of excessive infiltration/inflow,
the analysis shall include an estimate of
the cost of eliminating the inflitration/
inflow conditions. These costs shall be
compared with estimated total costs for
transportation .and treatment of the
infiltration/inflow.  Cost-Effectivencss
Analysis Guidelines (Appendix A to this
subpart), which contain advisory infor<
mation, should be consulted with respect
to this determination.

(¢) If the infiltration/inflow analysis
demonstrates the existence or possible
existence of excessive infiltration/inflow
g detailed plan for a sewer system evalu.
ation survey shall be included in thoe
analysis. The plan shall outline the tasks
to be performed in the survey and their
estimated costs.

system  evaluation

survey.

(2) The sewer system evaluation sur-
vey shall consist of a systematic exami«
nation of the sewer systems to determine
the specific location, estimated flow rate,
method of rehabilitation and cost of re<
habilitation versus cost of transportation
and treatment for each defined zource
of infiltration/inflow.
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(b) The results of the sewer system
evalugtion survey shall be summarized
in a report.-In addition, the report shall
include:

" (1) A justification for each sewer sec-
tion cleaned and internally inspected.

(2) A proposed rehabilitation program
for the sewer systems toeliminate all de-
fined excessive infiltration/inflow.

§35.927-3 Rehabilitation.

(a). The scope of each treatment works
project defined within the Facilities Plan
as being required for implementation of
the Plan, and for which Federal assist-
ance will be requested, shall define (1)
any necessary new treatment works con-
struction, and (2) any rehabilitation
work determined by the sewer system
evaluation to be necessary for the elimi-
nation of excessive infiltration/inflow.
However, rehabilitation which should be
a part of the applicant’s normal opera-
%ion and maintenance responsibilities
shall not be included within the scope
of a Step 3 treatment works project.

(b) Grant assistance for a Step 3
project segment consisting of rehabilita-
tion work may be awarded concurrently
with Step 2 work for the design of the
new freatment. works construction.

"§35.927-4 Sewer use ordinance.

" Each applicant for grant assistance for
a Step 2, Step 3, or combination Steps 2
and 3 project shall demonstrate to the
satisfaction of the Regional Administra-
tor that a sewer use ordinance or other
legally binding requirement will be en-
acted and enforeed in each jurisdiction
served by the treatment works project
before the’ completion of construction.
The ordinance shall prohibit any new
connections from inflow sources into the
sanitary sewer portions of the sewer sys-
tem and shall ensure that new sewers
and connections to the sewer system are
properly designed and constructed.

§ 35.927-5 Project procedures.

(a) State certification. The State
agency may (but need not) certify that
excessive infiltration/inflow does or does
not exist. The Regional Administrator
will determine that excessive infiltration/
inflow does not exist on the basis of State
certification, if he finds that the State
had adequately established the basis for
its certification through submission of
only the minimum information necessary
to enable a judgment to be made. Such
information could include a preliminary
raview by the applicant or State, for ex-
ample, of such parameters as per capita
design flow, ratio of flow to design flow,
flow records or flow estimates, bypasses
or overflows, or summary analysis of
hydrological, geographical, and geologi-
cal conditions, but this review would not
usually " be equivalent to a complete

infiltration/inflow analysis. State cer-
tification must be on a project-by-project
basis. If the Reglonal Administrator de-
termines on the basis of State. certifica-
tion that the treatment works is or may
be subject to excessive infiltration/

~ r
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inflow, no Step 2 or Step 3 grant assist-
ance may be awarded except as provided
in paragraph (c) of this section.

(b) Pre-award sewer system ervalug-
tion. Generally, except as otherwise pro-
vided in paragraph (¢) of this section, an
adequate sewer system evaluation, con-
sisting of a sewer system analysls and, if
required, an evaluation survey, is an es-
sential element of Step 1 facilities plan-
ning and is a prerequisite to the award of
Step 2 or 3 grant assistance. If the
Regional Administrator determines
through State Certification or an in-
filtration/inflow analysis that excessive
infiltration/inflow does not exist, Step
2 or 3 grant assistance may be awarded.
If on the basis of State certification or
the infiltration/inflow analysis, the Re-
gional Administrator determines that
possible excessive infiltration/inflow ex-
ists, an adequate sewer system evaluation
survey and, if required, a rehabilitation
program must be furnished, except as set
forth in paragraph (c) of this section
before grant assistance for Step 2 or 3
can be awarded. A Step 1 grant may be
awarded for the completion of this sex-
ment of Step 1 work, and, upon comple-
tion of Step 1, grant assistance for a Step
2 or 3 project (for which priority has been
determined pursuant to §35.915) may
be awarded.

(c) Ezception. In the event it is deter-
nined by the Regional Administrator
that the treatment works would be re-
garded (in the absence of an acceptable
program of correction) as being subject
to excessive or possible excessive infiltra-
tion/inflow, grant assistance may be
awarded provided that the applicant es-
tablishes to the satisfaction of the Re-
gional Administrator that the treatment
works.project for which grant application
is made will not be significantly changed
by any subsequent réhabilitation pro-
gram or will be & component part of any
rehabilitated system: Prorvided, That the
applicant agrees to complete the sewer
system evaluation and any resulting re-
habilitation on an implementation
schedule the State accepts (subject to
approval by the Reglonal Administra-
tor), which schedule shall be inserted as
a special condition in the grant agree-
ment. Compliance with this schedule
shall be accomplished pursuant to § 35.-
935-16 and § 30.304 of this chapter. R

(d) Municipalities may submit the in-
filtration/inflow analysis and when ap-
propriate the sewer system evaluation
survey, through the State agency, to the
Regional Administrator for his review at
any time prior to application for a treat-
ment works grant. Based on such a re-
view, the Regional Administrator shall
provide the municipality with a written
response Indicating either his concur-
rence or nonconcurrence. The Regional
Administrator must concur with the
sewer system evaluation survey plan be-
fore the work is performed for the survey
to be an allowable cost.

§35.928 Industrial cost recovery.

‘The system for industrial cost recovery
shall be approved by the Reglonal Ad-

.8
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ministrator and shall be implemented
and maintained by the grantee in accord-
ance with § 35.935-13 and the following
requirements.

§ 35.923-1 Recovered amounts.

(a) Each year during the indusfrial
cost recovery period, each industrial user
of the treatment works shall pay its share
of the total amount of the grant and
any grant amendment awarded pursuant
to rtlmés subpart, divided by the recovery
period.

(b) The industrial cost recovery pericd
shall be equal to 30 years or the useful
life of the treatment works, whichever
is less.

(¢) Payments shall be made by in-
dustrial users no less often than ammu-
ally. The first payment by an industrial
user chall be made not later than 1 year
after such user begins use of the treat-
ment works,

(D An industrial user’s share shall
be based on all factors which signifi-
cantly influence the cost of the treatment
works., Factors such as strength, volume,
and dellvery flow rate characteristics
shall be considered and included fo in-
sure a proportional distribution of the
grant assistance allocable to industrial
use to all industrial users of the freat-
ment works. As a minimum, ap industry’s
share shall be proportional to ifs flow,
in relation to treatment works flow
capacity.

(e) If there is a substantial change in
the strength, volume, or delivery flowrate
characteristics introduced into the treat-
ment works by an industrial user, such
lilgegs share shall be adjusted accord-

gly.

(f) If there i5 an expansion or upzrad-
ing of the treatment works, each existing
Industrial user’s share shall be adjusted
accordingly.

(z) An industrial user’s share shall in-
clude only that portion of the grant as-
sistance allocable to ifs use or o capacity
firmly committed for its use.

(h) All unallocated treatment works
capacity must conform with the require- -
ments of section 204(a) (5) of the Act.
Cost-effectiveness guidelines are pub-
lished as Appendix A to this subpart to
furnish additional advisory information
concerning the implementation of sec-
tion 212(2) (C) of the Ack.

(1) An industiial user's share shall not
include an interest component.

§ 35.928-2 Retained amounts.

(3) The grantee shall retain 50 per-
cent of the amounts recovered from in-
dustrial users. The remainder, tozether
with any interest earned thereon, shall
be returned to the U.S. Treasury on an
annual basis.

(b) A minimum of 80 percent of the
retained amounts, together with interest
earned thereon, shall be used solely for
the elirible costs (in accordance with
§ 35.940) of the expansion or reconstruc-
tion of treatment works associated with
the project and necessary to meet the
requirements of the Act. The grantee
shall obtain the written approval of the
Reglonal Administrator prior to commit-
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ment of the retained amounts for any
expansion and reconstruction. The re-
mainder of the retained amounts may be
used as the grantee sees fit. .-

(¢) Pending use, the grantee shall in-

vest the retained amounts for reconstruc- -

tion and expansion in: (1) Obligations of
the U.S. Governmeént; or (2) obligations
guaranteed as to principal and interest
by the U.S. Government or any agency
thereof; or (3) shall deposit such
amounts in accounts fully collateralized
by obligations of the U.S. Government or
by obligations fully guaranteed as to
principal and interest by the U.S.-Gov-
ernment or any agency thereof.

§ 35.930 Award of grant assistance.

Approval by the Regional Administra-
tor of an application or amendments
thereto through execution of a grant
agreement (including a grant amend-
ment), in accordance with § 30.305" of
this subchapter, shall constitute a con-
tractual obligation of the United States
for the payment of the Federal share of
the allowable project costs, as determined
by the Reglonal Administrator, Informa-
tion concerning the approved project fur-~
nished In accordance with § 35.920-3
shall be deemed to be incorporated in the
grant agreement.

§ 35.930-1 Types of projects.

(a) The Regional Administrator may
award grant assistance for the following
types of projects pursuant to § 35.925:

2 (1) Step 1. A facilities plan and/or re-
1ated elements required to apply for Step
2 grant assistance (see §35.920-3(b)):
Provided, 'That he determines that the
gpplicant has submifted the items re-
quired pursuant to § 35.920-3(a); .

(2) Step 2. Preparation of construction
drawings and specifications: Provided,
That he determines that the applicant
has submitted the items required pursu-
ant to § 35.920-3(b); .

(3) Step 3. Buildmg and erection of a

treatment works: Provided, That he de-

termines that the applicant has sub-
mitted the items required pursuant to
§ 35.920-3(c); or

(4) Steps 2 and 3. A combination of
design (Step 2) and construction (Step
3) for a treatment works in the case of
grants awarded after March 1, 1973:

() Where the Regional Admmistra.bor
determines that compelling water quality
enforcement considerations or public
health emergencles warrant award of
such grant assistance to assure expedi-
tlous construction of such treatment
works, or

(i) Where the Regional Adnnmstrabor
determines that award of such grant as-
sistance will minimize administrative re-
quirements in the case of projects not re-

quiring & substantial amount of Federal
assistance Provided, That the award au-
thority provided by this subparagraph
(4) is subject to the following conditions:
that (A) the Regional Administrator

determines that the applicant has sub-.

mitted the items pursuant to § 35.920-3
(b); (B) the United States will be con-
tractually obligated to pay only the Fed~
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eral share of the approved Step 2 work
and will not be contractually obligated to
pay the Federal share of Step 3 project
costs unless and until the plans and spec~
ifications developed during Step 2 are
approved; and (C) funds fiscally obli-
gated for Step 3 will be deobligated unless
two sets of construction drawings and
specifications suitable for bidding pur-
poses are submitted to the Regional Ad-
ministrator and approved prior to initia-~
tion of construction for the building and
erection of the treatment works.

(5) Step 2/3: Design/construction of
treatment works (Steps 2 and 3): Pro-
vided, That he determines that the ap-
plicant has submitted the items required
pursuant to § 35.920-3(d): And further
provided, That such grant assistance
must be awarded pursuant to EPA guide-
lines for the award' of design/construct
projects, and that the requirements of
such guidelines are met.

(b) The Regional Administrator may
award Federal assistance by a grant or

grant amendment from any allotment or -

reallotment available to &' State pursuant
to § 35.910 for payment of 100 percent of
‘any cost of construction of a treatment
works~(for not more than one facility in
any State) required to train and upgrade
waste treatment works operation and
maintenance personnel, from one or more
States, pursuant to section 109(b) of the
Act: Provided, That the Federal cost of
any such training facility shall not ex-
ceed $250,000.

§35.930-2 Grant amount.

The amount of grant assistance shall
be set forth in the grant agreement. The
grant amount may not exceed the amount
of funds available from the State allot-
ments and reallotments pursuant to
§ 35.910. Grant payments will be limited
to the Federal share of allowable project
costs lhcurred within the grant amount

.or any increases in such amount effected

grant amendments in ac-
cordance with § 35.955, pursuent to the
negotiated payment schedule included
in the grant agreement.
§ 35.930-3 Grantterm.

The grant agreement shall establish
the period within which the project must
be completed, in accordance with § 30.-
305-1 of this chapter, subject to excus-
able delay.

.§35.930—4 Projectscope.

. The grant agreement must define the
scope of the project for which Federal
assistance ‘is awarded under the grant.
The project scope musb include a step or
an . identified segment thereof. With re-
spect to any grant assistance for a treat-
ment works project which is Initially
funded from funds allocated for any fis-
cal year beginning after Juné 30, 1974
provision must be made for the applica-
tion of best practicable waste treatment
technology over the life of the treatment
works. However, & grant may be made for
a.segment of .Step 3 treatment works
construction, when that segment in and
of itself does not provide for achieve-

ment of applicable effluent discharge
limitations (secondary treatment, besb
practicable waste treatment technology,
or water quality efluent Umitations),
provided that: (a) The segment is to bo
a component of an operable treatment
works which will provide for achleve-
ment of the applicable effluent discharge
limitations, and (b) a commitment for
completion of the complete treatment
works is submitted to the Reglonal Ad-
ministrator and is incorporated as o spe-
cial condition in the grant agreement,

§ 35.930-5 Federal share.

The grant shall be 75 percent of the
estimated total cost of construction of
the project approved by the Reglonal
Administrator in the grant agreo-
mend, except as otherwise provided in
§§35.925-15, 35.925-16, 35-925-17, and
35.930-1(B).

§ 35.930-6 Limitation on Federal share,

The grantee must exert its besb efforts
to perform the project work as specified
in the grant asreement within the ap-
proved cost celling, If at any time theo
grantee has reason to belleve that tha
costs which it expects to incur in the per-
formance of the project will exceed or bo
substantially less than the theh approved
estimated total project cost, the granteo
maust notify the Regional Administrator
and the State agency promptly in writ-
ing to that effect, giving the revised esti-
mate of such total cost for the perform-
ance of the project then or as soon
thereafter as practicable, pursuant to 40
CFR 30.900. Delay in submission of such
notice and excess cost information may
prejudice approval of an increase in the
grant amount. The United States shall
not be obligated to pay for costs incurred
in excess of the approved grant amounbd
or any amendment thereof until the
State has approved an increase in the
grant amount from availablo allotments
and the Reglonal Administrator has ap.
proved such increase through issuance of
a written grant amendment pursiant to
§535.915 and 35.955. Gront payments
will be made pursuant to § 35.945.

§ 35.935 Grant conditions.

In addition to the EPA General Grant
Conditions (Subpart C of Part 30 and
Appendix A to this subchapter), each
treatment works grant shall be subject
to the following conditions:

§35.935-1 Non-Federal

coslts.

The grantee agrees to pay, pursuant to
section 204(a) (4) of the Act, the non-
Federal costs of treatment works con-
struction associated with the project
and commits itself to complete the con-
struction of the operable treatment
works (see §35.905-15) and complete
waste treatment system (see § 35.005-3)
of which the project Is a paxt.

§ 35. 935—2 Procurcment; nomcsu'ichvo
specifications.,

(a) General. The granwo mus’o coms-
ply with §35.938 of this subpart in tho

construction

)
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consfruction of any Step 3 or Step 243
project. Performance of Step 2 and Step
3 project work may not be accomplished
by force account except for (1) Step 1
or Step 2 infiltration/inflow work for
which prior written approval has been
obtained in accordance with §§ 35.927 to
35.927-5 and (2) segments of Step 3
work, the cost of which is estimated to be
under $25,000. The Regional Administra-

tor will cause appropriate review of

- grantee procuremeng methads to be made
from time to time.

. (b) Nonrestriclive specifications. No
specification for bids or statement of
work in connection with such works shall
be written in such a manner as to con-
tain proprietary, exclusionary, or dis-
criminatory requirements other than
those based upon performance, unless
such requirements are necessary to test
or demonstrate g specific thing or to pro-
vide for necessary interchangeability of
parts and equipment, or at least two
brand names or trade names of com-
parable quality or utility are listed and
are followed by the words “or equal.” The
single base bid method of solicitation for
equipment and parts for determination
of a low, responsive bidder may not be
utilized. With regard to materials, if a
single material is specified, the grantee
must be prepared to substantiate the
basis for the selection of the material.

§ 35.935-3 Bonding and insurance.

On contracts for the building and erec-
tion of treatment works (Step 3) exceed-
ing $100,000, each bidder must furnish
a bid guarantee equivalent to 5 percent
of the bid price. In addition the contrac-
tor awarded either a design/construct
contract or a construction contract for
Step '3 must furnish- performance and
payment bonds, each of which shall be in
an amount not less than 100 percent of
the contract price. Construction con-
tracts less than $100,000 shall be subject
to State and local requirements relating
to bid guarantees, performance and pay-
ment bonds. Contractors should obtain
such construction insurance (e.g., fire
and extended coverage, workmen’s com-
pensation, public liability and property
damage, and “all risk” builders risk) as
is customary and appropriate.

§ 35.935—4 State and local laws.

The construction of the project, in-
cluding the letting of contracts in con-
nection therewith, shall conform to the
applicable requirements of State, terri-
torial, and local laws and ordinances to
the extent that such requirements do not
conflict with Federal laws and this sub-
chapter.

§ 35.935-5 Davis-Bacon
statutes.

In the case of any project involving
Step 3, the grantee must consulf with the
Regional Administrator prior to issuance
of invitation for bids concerning compli-
ance with Davis-Bacon and related sta-
tutes required pursuant to §30.403 (a),

(b), and (c¢) of this chapter.

and related
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§ 35.935-6 Equal employment oppor-
tunity.

Generally, contracts involving Step 3,
of $10,000 and above, are subject to equal
employment opportunity requirements
under Executive Order 11246, including
rules, regulations and orders Iissued
thereunder (see Part 8 of this chapter).
The grantee must consult with the Re-
gional Administrator concerning equal
employment opportunity requirements
prior to issuance of invitation for bids
where the cost of construction work Is
estimated to be more than $1,000,000, or
where required by the grant agreement.

§ 35.935-7 Access.

Any contract for Step 1, Step 2 or Step
3 work must provide that representatives
of the Environmental Protection Agency
and the State will have access to the
work whenever it is in preparation or
progress and that the contractor will pro-
vide proper facilities for such nccess and
inspection. Such contract must also pro-
vide that the Regional Administrator, the
Comptroller General of the United
States, or any authorized representative
shall have access to any books, docu-
ments, papers, and records of the con-
tractor which are pertinent to the project
for the purpose of making audit, exami-
nation, excerpts, and transcriptions
thereof.

§ 35.935-8 Supervision.

In the case of any project involving
Step 3, the grantee will provide and main-
tain competent and adequate engineer-
ing supervision and inspection of the
project to insure that the construction
conforms with the approved plans and
specifications.

§ 35.935-9 Projcct completion.

The grantee agrees to expeditiously
initiate and complete the project or cause
it to be constructed and completed in
accordance with the grant agreement
and application approved by the Re-
gional Administrator. The Regional Ad-
ministrator must terminate the grant if
initiation of construction for a Step 3
project has not occurred within one year
after award of grant assistance for such
project: Provided, That the Regional Ad-
.ministrator may defer such termination
for not more than six additional months
if he determines that there is good cause
for the delay in initintion of project
construction.

§35.935-10 Copies of contract docu-
ments.

In addition to the notification of proj-
ect changes pursuant to § 30.900-1 of this
chapter, a copy of any prime contract or
modification thereof and of revislons to
plans and specifications must be
promptly submitted to the Regional
Administrator.

§ 35.935-11 Project changes.

In addition to the notification of proj-
ect changes required pursuant to §30.-
900-1 of this chapter, prior approval by
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the Regional Administrator and the
State agency is required for project
changes which may (2) substantially
alter the design and scope of the project,
(b) alter the type of treatment to be
provided, (c) substantially alter the lo-
catlon, slze, capacity, or quality of any
major item of equipment; or (d) increase
the amount of Federal funds needed to
complete the project: Provided, That
prior EPA approval is not required for
changes to correct minor errors, minor
changes, or emergency changes. No ap-
proval of a project change pursuant o
§ 35.900 of this chapter shall commit or
obligate the United States to any in-
crease in the amount of the grant of pay-
ments thereunder unless a grant increase
is approved pursuan{ to §35.955. The
preceding sentence shall not preclude
submission or consideration of ¢ request
for & grant amendment pursuant fo
§30.901 of this chapter.

(a) The grantee must make adequate
provisions satisfactory to the Regional
Administrator for assuring economic,
effective, and efflclent operation and
maintenance of such works i accord-
ance with a plan of operation approved
by the State water pollution control
agency or, as appropriate, the interstate
agency, after construction thereof.

(b) As a8 minimum, such plan shall
include provision for: (1) An operation
and maintenance manual for each facil-
ity, (2) an emergency operating and re-
sponse program, (3) properly trained
management, operation and mainten-
ance personnel, (4) adequate budgzet for
operation and mainfenance, (5) opera-
tional reports, and (6) provisions for
laboratory testing adequate to determine
influent and efiluent characteristics and
removal efliciencies.

(c) The Regional Administrator shall
not pay (1) more thzn 50 percent of the
Federal share of any Step 3 project un-
less the grantee has furnished a draft of
the operation and maintenance manual
for review, or adequate evidence of timely
development of such a draft, or (2) more
than 80 percent of the Federal share
unless the grantee has furnished a satis-
factory final operation and maintenance
manual.

§ 35.935-13 User charges and industrial
cost recovery.

(n) The grantee must obtain the ap-
proval of the Regional Administrator of
the system of industrial cost recovery
(see § 35.928) and of the system of user
charges. The Regional Administrator
shall not pay more than 50 percent of
the Federal share of any Step 3 project
unless the grantee has submitted ade-
quate evidence of timely development of
its system(s) of user charges and indus-

cost recovery nor more than 80
percent of such Federal share unless the
Regional Administrator has approved
such system(s).

(b) The Reglonal Administrator may
approve & user charge system in ac-
cordance with the following criterias
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(1) The user charge system must re-
sult in the distribution of the cost.of
operation and maintenance of treat-
ment works within the grantee’s precise
area to each user (or user class) in pro-
portion to such user’s contribution to the
total wastewater loading of the treat-
ment works. Factors such as strength,
volume, and delivery flow rate character-
isties shall be considered and included as
the basis for the user’s contribution to
ensure & proportional distribution of
operation and maintenance costs to each
user (or user class).

(2) For the first year of operation, op-
eration and maintenance costs shall be
based upon past experience for existing
treatment works or some other rational
method that can be demonstra,ted to be
applicable,

(3) The grantee shall review user
charges annually and revise them peri-
odically to reflect actual treatment works
operation and maintenance costs.

(4) The user charge system must gen-
erate sufficient revenue to offset the cost
of all treatment works operation and
maintenance provided by the grantee.

(5) The user charge system must be
Incorporated in one or more municipal

" legislative enactments or other appropri-
ate authority. If the project is a regional
treatment works accepting wastewaters
from treatment works owned by others,
then the subscribers recelving waste
treatment services from the grantee shall
have adopted user charge systems. Such
user charge systems shall also be incor~
porated In the appropriate municipal
leglslative enactments or other appropri-

ate authority.

‘ (¢) Upon approval of a grantee’s sys-
tem(s) of user charges and industrial
cost recovery, implementation and main-
tenance of such approved system(s) and
implementation schedules therefor, shall
become a condition of the grant and the
grantee shall be subject to the provisions
with respect to non-compliance with
grant conditlons of § 30 404 of this
chapter.

(d) The grantee must maintain such
records as are necessary to document
such compliance. .

(e) Guidelines containing illustrative
examples of acceptable user charge and
industrial cost recovery systems may be
consulted for advisory information. The
user charge guidelines are contained in
Appendix B to this subpart. Cost Re-
covery Guidelines are published sep-

arately and may be obtained from the
EPA Reglonal Office. " -

§ 35.935-14 Final inspection.

The grantee must notify the Regional
Administrator through the State Agency
of the completion of Step 3 project con-

- struction. The Regional Administrator
shall cause final inspection to be made
within 60 days of the receipt of the no-
tice. Upon completion of the final inspec-
tion and upon determination by the Re-
glonal Administrator that the treatment
works have- been satisfactorily con-
structed in accordance with the grant

RYLES; AND REGULATIONS

agreement, the grantee may make a re-
quest for final payment pursuant to
§ 35.945(e).

§ 35.935-15 Utikization of small and
minority businesses.

It is the policy of the Environmental
Protection Agency that grantees must
utilize to the maximum practical extent
small and minority businesses in pro-
curement under grants involving Steps
1, 2, or 3. In the case of grants of $10,-
000,000 or more grantees must institute
an affirmative program for the utiliza-
tion of small and minority businesses
prior to award of the grant.

§ 35.935<16 Sewer use ordinance and
evaluation/rehabilitation program.

The grantee must obtain the approval
of the Regional Administrator of its
sewer use ordinance, pursuant to § 35.-
927-4 of this subpart. The Reglonal Ad-

ministrator shall not pay more than 80.

percent of the Federal share of any Step
3 project unless he has approved the
grantee’s sewer use ordinance, and the
grantee Is complying with the sewer sys-
tem evaluation and rehabilitation sched~
ule incorporated in the grant agree~
ment pursuant to § 35.927-5.

§ 35.935=17 Training facility.

If assistance has been provided for the
construction of s treatment works re-
quired to frain and upgrade waste treat-
ment works operation and msaintenance
personne], pursuant to § 35.930-1(b) and
35.920-3(e) , the grantee must provide as-
surance that the treatment works will be
operated as such a tralning facility for
& period of at least ten years, upon com-
pletion of construction.

§ 35,937 Contracts for personal and
professional services. [Reserved]

§ 35.938 Construction
grantees.

§ 35.938-1 Applicability.

This section applies to contracts
awarded by grantees for any Step 3
project or Step 23 project, except per-
sonal and professional service contracts.

§ 35.938-2 Performance by contract.

It is the policy of the Environmental
Protection Agency to encourage free and
open competition with regard to project
work performed by contract. ‘The project
work shall be performed under one or
more contracts awarded by the grantee
to private firms, except for force account
work authorized by § 35.935-2. The fol-
lowing sections define EPA policy for the
implementation of the procurement
standards set forth in Office of Manage-
ment and Budget Circular No. A-102, At-
tachment O (printed at 38 FR 21345,
August 7, 1973). Grantee procurement
systems should as & minimum provide
for the following:

§ 35.938-3 Type of contract.

Each contract shall be either a fixed~
price (ump sum) contract or fixed-rate
(u_nit price) contract, or a combination

contracts  of

-

of the two, unless the Reglonal Adminis-

trator gives advance written approval for

the grantze to use some other method of

contracting. The cost-plus-a-percentaro

gﬁ cost method of contracting shall not
used.

§ 35.938~4 Formal advertising.

Egach contract shall be awarded by
means of formal advertising, unless no=
gotiation is permitted in accordence with
§ 35.938-5. Formal advertising shall bein
accordance with the following:

(a) Adequate public notice. Tho
grantee will cause adequate notico to bo
given of the solicitation by publication
in newspapers or journals of generald clr=
culation, beyond the grantee’s locnlity
(Statewide, generally) inviting bids on
the project work, and steting the method
by which bidding documents may bo oh«
tained and/or examined, Where tho esti-
mated prospective cost of Step 3 con-
struction is ten million dollars or more,
such notice must generally be published
in trade journals of Natlonwide distri«
bution. The grantee should in addition
solicit bids directly from bidders, if ib
maintains o bidders list.

(b) Adequate time for preparing bida.
Adequate time, generally not less than
30 days must be allowed bebween the
date when public notice pursuant to
paragraph (a) of this section 13 firch
published and the date by which bids
must be submitted. Bidding documents
{Uncluding specifications and drawings)
shall be available to prospective bidders
from the date when such notice 1s first
published.

() Adequate bidding documents. A
reasonable number of bidding documents
(nvitations for bid) shall be prepared
by grantee and shall be furnished upon
request on a first~-come, frst-served
basis. A complete set of bidding docu-
ments shall be maintained by granteo
and shall be available for inspection and
copying by any party. Such bidding
documents shall include:

(1) A complete statement of the work
to be performed, including necessary
drawings and specifications, and the re
quired completion schedule. (Drawings
and specifications may be made availablo
for inspection Instead of belng fur-
nished.) ;

(2) Tho terms and conditions of the
contract to be awarded;

(3) A clear explanation of the method
of bidding and the method of evaluation
of bid prices, and the basls and method
foraward of the contract;

(4) Responsibility requirements or cri-
terla which will be employed in evalua-
ting bidders; Provided, That an experi-
ence requirement or performance bend
may not be utilized unless adequately
justified under the pzu'ticulm‘ ciroum=
stances by the gran

(5) The following statement:

Any contract or contracts awnrded undor
this Invitation for Bids are oxpocted to bo
funded in part by a grant from tho United
States Environmental Protootion Agoenoy.
Nelther the United States nor any of its dov
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partments, agencies or employees is or will
be a party to this Invitation for Bids orany
resulting contract.; -

and

(6) A copy of § 35.938 and § 35.939.

(d) Sealed bids. The grantee shall pro-
vide for bidding by sealed bid and for
the safeguarding of bids received until
public opening.

(e) Amendmenis to bidding docu-
ments. If grantee desires to amend any
part of the bidding documents (includ-
ing drawings and specifications) during
the period when bids are being prepared,
the amendments shall be communicated
in writing to all firms who have obtained
bidding documents in time to be con-
sidered prior to the bid opening time;
when appropriate, the period for submis-
sion of bids shall be extended.

(f) Bid modifications, A firm which
has submitfed a bid shall be allowed to
modify or withdraw its bid prior-to the
time of bid opening.

(g) Public opening of bids. Grantee
shall provide for a public opening of
bids at the place, date and time an-
nounced in the bidding documents.

(h) Award to the low responsive, re-
sponsible bidder. (1) After bids are
opened, they shall be evaluated by
grantee in accordance with the meth-

_ods and criteria set forth in the bid-
ding documents.

(2) Unless all bids are rejected, award
shall be made to the low, responsive,
responsible bidder.

(3) If award is intended to be made:

to a firm which did not submit the low-
est bid, a written statement shall be
prepared prior to any award and re-
tained by the grantee explaining why
eich lower bidder was deemed not re-
sponsive or nonresponsive.

(4) State or local laws, ordinances,
regulations or procedures which are de-
signed or operate to give local or in-
State bidders preference over other
bidders shall not be employed in evaluat-
ing bids. .

§ 35.938-5 Negotiation.

Negotiation of contracts (i.e., award
of contracts by any method other than
formal advertising) is authorized if it
is impracticable and infeasible to use
formal advertising. Negotiated contracts
must be competitively awarded to the
maximum practicable extent. Generally,
procurements may be negotiated by the
granteeif:

(a) Public exigency will not permit
the delay incident to advertising (e.g.,
an emergency procurement) ;

(b) The material or service to be pro-
cured is available from only one person
or firm (and, if the procurement is ex-
pected to aggregate more than $5,000,
the Regional Administrator has given
prior approval) ;

(¢) The aggregate amount involved
does not exceed $2,500, (except as pro-
vided in paragraph (b) of this section);

(d) The procurement is for personal
or professional services, or for any serv-
ice to be rendered by a university or
other educational institution;

“~
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(e) No responsive, responsible bids at
acceptable price levels have been re-
ceived after formal advertising, and the
Reglonal Administrator has given ad-
vance written approval;

(fJ The procurement is for material
or services where the prices are estab-
lished by law, for technical items or
equipment requiring standardization and
interchangeability of parts with exist-
ing equipment, for experimental, devel-
opmental or research work, for highly
perishable materials, resale, or for tech-
nical or specialized supplies requiring
substantial initial investment for manu-
facture. Any negotiated procurement un-
der this paragraph (f) of this section,
other than for perishable materials must
be approved in advance by the Reglonal
Administrator; or

(g) Negotlation of contracts is other-
wise atuhorized by Federal law, rules, or
regulations or approved prior to the
procurement by the Regional Admin-
istrator.

§35.939 Compliunce with procurcment
requirements.

(a) Grantee responsibility. The grantee
is primarily responsible for selecting the
low, responsive, and responsible bidder in
accordance with applcable requirements
of State, territorial, or local laws or ordi-
nances, as well as the specific require-
ments of Federal law or this subchapter
directly affecting the procurement (for
example, the nonrestrictive specification
requirement of § 35.935-2(b) or the equal
employment opportunity requirement of
§ 35.935-6) and for the initial resolution
of complaints based upon alleged viola-
tions. If complaint is made to the Re-
gional Administrator concerning an al-
leged violation of Federal law or this
subchapter in the procurement of con-
struction services or materials for a proj-
ect involving Step 3, the complaint will
be referred to the grantee for resolution.
The grantee must promptly determine
each such complaint upon its merits per-
mitting the complaining party as well
as any other interested party who
may be adversely affected, to state in
writing or at a conference the basis for
their views concerning the proposed pro-
curement. The grantee must promptly
furnish to the complaining party and to
other affected parties, by certified malil,
a written summary of its determination,
substantiated by an engineering and
legal opinion, providing a justification
for its determination. See paragraph (¢)
of the section for applicable time limita-
tions.

(b) Regional Administrator responsi-
bility. A party adversely affected by an
adverse determination of a grantee made
pursuant to paragraph (a) of this sec-
tion, concerning an alleged violation of
a-specific requirement of Federal law or
this subchapter directly affecting the
procurement of construction services or
material for a project involving Step 3
may request the Regional Administrator
to review an adverse determination, sub-
ject to the time limitation set forth in
paragraph (¢) of this section. A copy of

£~ =
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the written adverse determination and
supporting justification shall be trans-
mitted with the request for review, to-
gether with a statement of the specific
reasons why the proposed grantee pro-
curement action would violafe Federal
requirements. The Regional Administra-
tor will afford both the grantee and the
complaining party, as well as any other
interested party who may be adversely
affected, an opportunity to present the
basis for their views in writing or at a
conference, and he shall promptly state
in writing the basis for his determina-
tion of the protest. If the grantee pro-
poses to award the confract or to ap-
prove award of a specified sub-item
under the contract to a bidder other than
the low bldder, the grantee will bear the
burden of proving that its determina-
tlon concerning responsiveness of the lIow
bid is In accordance with Federal law
and this subchapter; or, if the basis for
the grantee’s determination is a finding
that the low bidder is not responsible, the
grantee must establish and substantiate
the basls for its determination and must
establish that such determination has
been made in good faith. The written
determination by the Regionzl Admin-
iIstrator shall be promptly furnished to
the grantee and to the complainant.

(c) Time limitations. Complaints
should be made pursuant to paragraph
() of this section as early as pos-
slble during the procurement process,
preferably prior to issuance of an invita-
tion for bids to avoid disruption of the
procurement process: Provided, That a
complaint authorized by paragraph ¢a)
of this section must be mailed by cer-
tified mail (return receipt requested) or
delivered no later than five workingz days
after the bid opening. A request for re-
view by the Reglonal Administrator pur-
suant to paragraph (b) of this section
must be received by the Rezional Admin-
istrator within one week after the com-
plaining party received the grantee’s ad-
verse determination.

(d) Deferral of Procurement Action.
Where the grantee has recelved a written
compliant pursuant to paragraph (2) of
this section, it must defer issuance of its
sollcitation or award or notice to proceed
under the contract (as appropriate) for
ten days after mailing or delivery of any
written adverse determination. Where
the Regional Administrator has received
a written protest pursuant to paragraph
(b) of this section, he must notify the
grantee promptly and the grantee must
defer Issuance of its solicitation or award
of the construction contract, as appro-
priate, until ten days after it receives
the determination by the Rezional Ad-
ministrator. If a determination is made
by either the grantee or the Rezional Ad-
ministrator which is favorable to the
complainant, the terms of the solicita-
tion must be revised or the contract must

be awarded (as appropriate) in accord-
ance with such determination. )

(e) Enforcement. Noncompliance with
the provisions of this subchapter affect-
Ing procurement will result in (1) fotal
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A
or partia,l termination of the grant pur-
suant to §35.950, (2) ineligibility for
grant assistance which could otherwise
be awarded under this subchapter or (3>
disallowance of project costs (see
§ 35.940-2(j)) incwrred in violation of
the provisions of this subchapter, or ap-
plicable Federal laws, as determined by
the Regional Administrator. The grantee
may appeal adverse determinations by
the Regional Administrator in accord-
ance with the Disputes Article (Article
Zi tof )Appendix A to Subchapter B of this
le).

§35.9:10 Determination  of
costs.

The grantee will be paid, upon request
in accordance with § 35.945, for the Fed-
eral share of all necessary costs within
the scope of the approved project and
determined to be allowable in accord-
ance with § 30.701 of this chapter, this
subpart, and the grant agreement.

§ 35.940-1 Allowable project costs.

Allocable project costs of the grantee
which are reasonable and necessary are

. allowable

allowable. Necessary costs may include, .

but are not limited to:

(a) Costs of salaries, benefits, and ex-
pendable material incurred by the
grantee for the project, except as pro-
vided in § 940-2(g).

(b) Costs under -construction con-
tracts. - B

(¢) Professional and consultant serv-
ices.

(d) Pacility plannmg directly related.

to the treatment works.

(e) Sewer system
(§35.92D.

(f) Project feasibility and engineer-
ing reports.

(g) Costs required pursuant to the
Uniform Relocation Assistance and Real
Property Acquisition Policies Act of 1970,
(42 U.S.C. 4621 et seq., 4651 et seq.), and
regulations issued thereunder (Part 4 of
this chapter).

(h) Costs of complying with the Na-
tional Environmental Policy Act, includ-

evaluation

ing costs of public notices and hearings..

(1) Preparation of construction draw-
ings, specifications, estimates, and con-
struction contract documents.

(j) Landscaping.

(k) Supervision of construction work. -

(1) Removal and relocation or replace-
ment of utilities, for which the grantee
is legally obligated to pay.

(m) Materials acquired, consumed, or
expended specifically for the project.

(n) A reasonable inventory of labora-
tory chemicals and supplies necessary to
initiate plant operations.

(0) Development and preparation of
an operation and maintenance manual.

(p) Project identification signs
(§ 30.604—4 of this chapter).

§ 35.940-2 Unallowable costs.

Costs which are not necessary for the
construction of a treatment works proj-
ect are unallowable, Such costs include,
‘but are not limited to:

(a) Basin or areawide planning not
directly related to the project;

%UL AND R GULATIONS
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(b) Bonus payments not legally re-
quired for completion of construction in
ad:eance of ~a contractual completion
date; N

(¢). Personal njury compensation or
-damages arising out of the project,
whether determined by adjudication,
arbitration, negotiation, or otherwise;

(d) Fines and penalties resulting from
violations of, or failure to comply with,
Federal, State, or local laws;

(e) Costs outside the scope of the ap-
proved project;

(f) Interest on bonds or any other
form of indebtedness required to finance
the project costs;

(g) Ordinary operating expenses of
local government, such as salaries and
expenses of a mayor, city council mem-
bers, or city attorney, except as provided
in § 35.940-4.

(h) Site acquisition (for example,
sewer rights-of-way, sewage treatment
plant sites, sanitary Jandfills and sludge
disposal areas) except as otherwise pro-
vided in § 35.940-3(a).

(i) Costs for which payment has been
or will be received under another Fed-
eral assistance program.

(j) Costs of equipment or material
procured in violation of § 35.938-4(h),

§ 35.940-3 Costs allownble, if approved.

Certain direct costs are sometimes
necessary for the contruction of a treat-
ment works and are allowable if reason-
able and approved by the Regional Ad-
ministrator in the grant agreement or a
grant amendment. Such costs include,
but are not limited to:

(a) Land acquired after October 11,
1972, that will be an integral part of the
treatment process or that will be used
for ultimate disposal of residues result-
ing from such treatment (for example,
land for spray irrigation of sewage
effluent).

(b) Acquisition of an operable portion
of g treatment works.

(¢) Rate determination studies re~
quired pursuant to § 35.925-11.

§35.940—4. Indirect costs.

Indirect costs of the grantee shall be
allowable in accordance with an indirect

-‘?.A,a

-cost agreement negotiated and incor-

porated in the grant agreement. An in-~
direct cost agreement must identify those
cost elements allowable pursuant to
§ 35.940~1. Where the benefits derived
from a grantee’s indirect services cannot
be readily determined, a lump sum for
overhead may be negotiated based upon
a determination that such amount will
be approximately the same as the actual
indirect costs that may be incurred.

§35.940—-5 Disputes concerning allow-
able costs.

The grantee should seek to resolve any
questions relating to cost allowability or
allocation at its earliest opportumity (if
possible, prior to execution of the grant
agreement). Final determinations con-
cerning the allowability of costs shall be
conclusive unless appealed within 30
days in accordance with the “Disputes”
article (Article 7), of the EPA General

Grant Conditions (Appendix A, Subchap-
ter B of this title),

§ 35.945 Grant payments.

The grantee shall be pald the Federal
share of allowable costs incurred within
the scope of an approved project, subject
to the limitations of §§ 35.925-18, 35.-
930-5, and 35.930-6; Provided, That stich
payments must be in accordance with
the payment schedule and the grant
amount set forth in the grant asree-
ment and any amendments thereto. The
payment schedule will provide that pay-
ment for Step 1 and Step 2 project work

‘will be made only on the basis of com-

pletion of the step or, if specified in the
payment schedule in the grant agrece
ment, upon completion of specific tasks
within the step. All allowable costs in-
curred prior to inftiation of construction
of the project must be claimed in the
application for grant assistonce for that
project prior to the award of such ag
sistance or no subsequent payment will
be made for such costs.

(a) Initial request for payment. Upon
award of grant assistance, the grantco
may request payment for the unpaid
Federal share of actual or estimated al«
lowable project costs incurred prior to
grant award subject to the limitations of
§ 35.925-18, and payment for such costs
shall be made in accordance with the
negotiated payment schedule included in
the grant agreement.

(b) Interim requests for payment. Tho
grantee may submit requests for pay-
ments for allowable costs incurred in ae-
cordance with the negotiated payment
schedule inicluded in the grant agree-
ment. Upon receipt of a request for pay-
ment, subject to the limitations set forth
in §30.602-1 of this subchapter and

.§8 35.935-12, 35.935-13, and 35.935-16,

the Regional Administrator shall cause
to be disbursed from available appro-
priated funds such amounts as are ne¢-
essary so that the total amount of Fed-
eral payments to the grantee for the
project is equal to the Federal share of
the actual or estimated allowable proj-
ect costs incurred to date, as certified
by the grantee in its most recent request
for payment. Generally, payments will be
made within 20 days after receipt of &
request for paynient.

(¢c) Adjustment. At any time or timey
prior to final payment under the grant,
the Regional Administrator may cause
any request(s) for payment to be re-
viewed or audited. Each payment there-
tofore made shall be subject to reduction
for amounts included in the related re-
quest for payment which are found, on
the basis of such review or audit, not to
constitute allowable costs. Any payment
may be reduced for overpayments or in-
creased for underpayments on preceding
requests for payment.

(d) Refunds, rebates, credits, ele. Tho
Federal share of any refunds, rebates,
credits, or other amounts (Including any
interest thereon) accruing to or received
by the grantee with respect to the proj-
ect, to the extent that they are properly
allocable to costs for which the grantea
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- has been pald under a grant, must be
credited to the current State allotment
or paid to the United States. Reasonable
expenses incurred by the grantee for the
purpose of securing such refunds, re-
bates, credits. or other amounts shall be
allowable under the grant when approved
by the Regional Administrator.

(e) Final payment. Upon completion
of final inspection pursuant to § 35.935-
14 and approval of the request for pay-
ment designated by the grantee as the
“final payment request” and upon com-
pliance by the grantee with all applicable
‘requirements of this subchapter and the
grant agreement, the Regional Adminis-
trator shall cause to be disbursed to the
grantees any balance of allowable proj-
ect cost which has not been paid to the
grantee. The final payment request must

" be submitted by the grantee promptly
after final inspection. Prior to final pay-
ment under the grant, the grantee must
execute and deliver an assignment to the
United States, in form and substance
satisfactory to the Regional Counsel, of
the Federal share of refunds, rebates,
credits or other amounts (including any
interest thereon) properly allocable to
costs for which the grantee has been
paid by the Government under the grant,
and a release discharging the United
States, its officers, agents, and employees
from all liabilities, obligations, and
claims arising out of the project work or
under the grant, subject only to such ex-
ceptions which may be specified in the
release.

§ 35.950 Suspension or termination of
grants.

Grants may be suspended, in accord-
ance with § 30.902 of this subchapter and
Article 4 of the-General Grant Condi-
tions (Appendix A to this subchapter),
or ferminated, in accordance with § 30.-
903 of this subchapter and Article 5 of
the General Grant Conditions (Appen-
dix A of this subchapier). The State
agency shall be concurrently notified in
writing of any such suspension or termi-
nation action.

§35.955 Grant amendments to increase
grant amounts.

Grant agreements may be amended in
accordance with § 30.991 of this chapter
with respect to project changes which
have been approved in accordance with
§30.900 and §35.935-11 of this sub-
chapter: Provided, That no grant agree-
ment may be-amended to increase the
amount of a grant wunless the State
agency has approved the grant increase
from available State allotments and re-
allotments in accordance with § 35.915.

§ 35.960 Disputes.

Final determinations by the Regional
Administrator concerning ineligibility of
projects for which priority has been de-
termined in accordance with § 35.915 and
final determinations by the Regional Ad-
ministrator concerning disputes arising
under a grant pursuant to this subpart

“ shall be final and conclusive unless ap-

"RULES AND REGULATIONS

pealed by the applicant or grantee within
30 days from the date of recelpt of such
final determination in accordance with
the “Disputes” article of General Grant
Conditions (Article 7 of Appendix A to
this subchapter).

APPENDIX A .
COST EFFECTIVENESS ANALYEIS GUIDELLNES

8. Purpose~—These guldelines provide ad-
visory Information concerning basic method-
ology for determining the most cost-effective
waste treatment mansgement system or the
most cost-effective component part of any
waste treatment management system.

b. Authority—~Thoe guldelines contained
herein are provided pursuannt to cection 212
(2) (C) of the Federal Water Pollution Con-
trol Act Amendments of 1972 (the Act).

¢ Applicability—These guldelines apply
to the development of plans for and the
selection of component parts of a waste
treatment management system for which o
Federal grant is awarded under 40 CFR,
Part; 35.

d. Definitions.—Definitlons of terms used
in these guidelines are as follows:

(1) Waste treatment management sys-
tem.—A system used to restore the integrity
of the  Nation's waters. Waste treatment
management system 1S used synonymously
with complete waste treatment system as de-
fined in 40 CFR, Part 35.905-3.

(2) Cost-efecctiveness analysis—An analy-
sls performed to determine which waste
treatment management system or compo-
nent part thereof will result in the minimum
total resources costs over time to meet the
Federal, State or local requirements,

(3) Planning period—The pericd over
which o waste treatment management gys-
tem is evaluated for cost-cffectiveness. The
planning period commences with the initial
operation of the system. -

(4) Service life—~Tho perled of time dur-
ing which n component of a swaste treat-
ment management system wil be capable of
performing g function.

(5) Useful life—~The period of time dur-
ing which a component of o waste treat-
ment management system will be required to
perform & function which is necessary to
the system'’s operation.

e. Identification, sclection and ccreening
of alternatives—(1) Identification of alter-
natives—All feasible alternative waste man-

-agement systems shall be initially identificd.

These alternatives should include systems
discharging to receiving waters, systems
using land or subsurface dispesal techniques,
and systems employing the reuce of waste-
water. In identifying alternatives, the po=sl-
bility of staged development of the system
shall be considered.

(2) Screening of alternatires—Tho !dene-
tified alternatives chall be systematically
screened to define those capable of meoting

the applicable Federal, State, and 1loecal
criteria.
(8) Selection of alternatives—The

sereened alternatives shall be initially anpn-
lyzed to determine which systems have cost-
effective potentinl and which should be fully
evaluated according to the cost-effectiveness
analysis procedures established in thece
guldelines,

(4) Extent of effort—~The extent of effort
and the level of sophistication used in the
cost-effectiveness analysls gshould reflect the
size and importance of the project.

f. Cost-effective analysis procedures—(1)

Method of Analysis—The recources costs

shall be evaluated through the uce of oppor-
tunity costs. For those resources that can be
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exprecced in monetary terms, the interest
(discount) rate established in section (f)(5)
will be uced. Monatary costs shall be calcu-
lated in terms of present worth values or
equivalent annual values over the planning
pericd as deflned in gection (f) (2). Non-
monetary factors (e.g. coclal and environ-
mental) chall be agccounted for descriptively
in the analysls in order to determine their
significance and impact.

Tho most cost-effective alternative shall be
the waste treatment management system
determined from the analysis to have the
lowest precent worth and/or equivalent an-
nual valus without overriding adverse non-
monetary costs and to realize at least identt-
cal minimum benefits in terms of applicable
Federal, State, and local standards for ef-
fluent quality, water quallty, water reuse
and/or land and subsurface dispozal.

(2) Planning perlod~The planning period
for tho cost-effectiveness analysis shall be 20
years.

(3) Elements of costs—The costs to be
consldered chall include the total values of
the recources atributable to the waste treat-
ment management system or to one of its
component parts. To determine these values,
all monles necessary for capital construction
costs and operation and maintenance costs
chall be identified.

Caplital construction costs used in 2 cost-
effectiveness analysis shall include all con-
tractors’ costs of construction including over-
head and profit; costs of 1and, relocation, and
right-of-way and eacement acquisition;
design engineering, field exploration, and en-
glocering cervices during construction; ad-
ministrative and legal services including
costs of bond cales; startup costs such as op-
crator training: and Interest during con-
struction. Contingency allowances consistent
with the level of complexity and detail of the
cost estimates shall be included.

Annual costs for operation and mainte~
nance (including routine replacement of
cquipment and equipment parts) shall be
included in the cost-effectiveness analysis.
Thece costs chall be adequate to ensure ef-
fective and dependable operation during the
planning period for the system. Annual costs
chall be divided between fixed annual costs
and costs which would be dependent on the
annual quantity of wastewater collected and
treated.

(4) Priccs—Thno variocus components of
cost chall be calculated on the basis of mar-
ket prices prevalling at the time of the cost-
effectivenecs analysis. Inflation of wages and
prices chall not be considered in the analysis.
The implled accumption i3 that all prices
invelved will tend to change over time by
approximately the came percentage. Thus,
tho results of the cost effectiveness analysis
will not bo affected by changes in the gen-
cral Ievel of prices.

Exceptlons to the foregolnz can be made
if there Is justification for expecting signifi-
cant changes in the relative prices of certain
items during the planning period. If such
cases are identlfled, the expected change in
theso prices chould be made to reflect their
future relative deviation from the general
price level,

(6) Interest (diccount) rate—A rate of 7
percent per year will be uczed for the cost-
effectivencss analysis until the promulgation
of tho Water Recources Council’s “Propoced
Principles and Standards for Planning Water
and Related Land Resources.” After promul-
gatlon of the. sbove regulation, the rate
established for water rezource projects shall
bo uced for the cost-effectiveness analysis.

(6) Interest during conatruction —In cases
where capital exponditures can be expected
to be folrly uniform during the construction
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period, interest during construction may be
calculated as IX 14 PXC where:

I=the interest (discount) rate in Section
£(6).

P=the construction period in years.

C=the total capital expenditures.

In cases when expenditures will not be
uniform, or when the construction period
will be greater than three years, interest dur-
ing construction shall be calculated on &
year-by-year basis.

(7) Service life—The service life of treat-
ment works for a cost-effectiveness analysis
shall be as follows:

Land

Structures
(includes plant bulldings,
concrete process tankage,
basins, ete.; sewage collec-
tion and conveyance pipe-
lnes; 1uft station struc-
tures; tunnels; outfalls)

Process equipment._ . __
(lncludes major °~ process
equipment such as clarifier
mechanisms, vacuum filters,
ete,; steel process tankage
and chemical storage facili-
ties; electrical generating
facllities on standby service
only).

Auxiliary equipment
(includes instruments and
control facilities; sewage
pumps and electric motors;
mechanical equipment such
as compressors, aeration sys-
tems, centrifuges, chlori-
nators, etc.; electrical gen-
erating facilities on regular
service).

Other service life perjods will be acceptable
when sufficient justification can be provided.

Where & system orf a component is for
interim service and the anticipated useful
life is less than the service life, the useful
1ife shall be substituted for the service life of
the facility in the analysis.

(8) Salvage value—Land for treatment
works, including land used as part of the
treatment process or for ultimate disposal of
residues, shall be assumed to have a salvage
value at the end of the planning perlod equal
to its prevailing market value at the time of
the analysis. Right-of-way easements shall
be considered to have a salvage value not
greater than the prevailing market value at
the time of the analysis. -

Structures will be assumed to have a
salvage value If there is a use for such struc-
tures at the end of the planning period. In
this case, salvage value shall be estimated
using straightline depreciation during the
service life of the treatment works.

For phased additions of process equipment
and auxiliary equipment, salvage value at the
end of the planning period may be-estimated
under the same conditions and on'the same
basls.as described above for structures.

When the anticipated useful life of a facil-
ity i8 less than 20 years (for analysis of in-
terim facilities), salvage value can be claimed
for equipment where it can be clearly dem-
onstrated that a specific market or reuse
opportunity will exist.-

APPENDIX B
FEDERAL GUIDELINES

USER CHARGES FOR OPERATION AND MAINTE=
NANCE OF PUBLICLY OWNED IREATAENT
WORXKS

(a) Purpose.—To set forth advisory infor-
mation concerning user charges pursuant to
Section 204 of the Federal Water Pollution
Control Act Amendments of 1972, PL 92500,

Permanent
30-50 years

15-30 years

10-15 years
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hereinafter referred to as the Act. Applicable
requirements are set forth in Subpart E (40
CFR Part 35).

(b) Authority—The Authority for estab=
lishment of the wuser charge guldelines is
contained in section 204(b)(2) of the Act.

(¢) Background—Section 204(b)(1) of
the Act provides that after March 1, 1973,
Federal grant applicants shall be awarded
grants only after the Regional Administrator
has determined that the applicant has
adopted or will adopt & system of charges
to assure that each recipient of waste treat-
ment services will pay its proportionate
share of the costs of operation and main-
tenance, including replacement. The intent
of the Act with respect to user charges is
to distribute the cost of operation and main-
tenance of publicly owned treatment works
to the pollutant source and to promote self-
sufficlency of treatment works with respect
to operation and maintenance costs.

(d) Definitions—(1) Replacement—Ex~
penditures for obtaining and Iinstalling
equipment, &ccessories, or appurtenances
which are necessary to maintain the capacity
and performance during the service life of
the treatment works for which such works
were designed and constructed. The term
“operation and maintenance” includes
replacement.

(2) User charge—A charge levied on users
of treatment works for the cost of operation
and maintenance of such works.

(e) Classes of users—A%t least two baslc
types of user charge systems are common.
The first is o charge each user a share of
the treatment works operation and mainte-
nance costs based on his estimate of meas-
ured proportional contribution to the total
treatment works loading. The second system
establishes classes for users having similar
flows and waste water characteristics; 1.e.,
levels of biochemical oxygen demand, sus-
pended solids, etc. Each class is then assigned
its share of the waste treatment works opera-
tion and maintenance costs based on the pro-

‘portional contribution of the class to the

total treatment works loading. Either system
is in compliance with these guidelines.

(£) Criteria against which to determine
the adequacy of user charges—The user
charge system shall be approved by the Re-
gional Administrator and shall be main-
tained by the grantee in accordance with the
following requirements: .

(1) The user charge system must result
in the distribution of the cost of operation
and masaintenance of treatment works within
the grantee’s Jurisdiction to each user (or
user class) in proportion to such wuser’s con-
tribution to the total wastewater loading of
the treatment works. Factors such as
strength, volume, and delivery flow rate
characteristics shall be considered and in-
cluded as the basis for the user's contribu-~
tion to ensure a proportional distribution of
operation and malntenance costs to each
user (or user class).

" (2) For the first year of operation, opera=-
tion and maintenance costs shall be based
upon past experience for existing treatment
works or some other rational method that
can be demonstrated to be applicable.

(3) The grantee shall review user charges
annuslly and révise them periodically to re-
flect actual tréatment works operation and
maintenance costs;

(4) The user charge system must generate
sufficient revenue to offset the cost of all
treatment vworks operation and maintenance
provided by the grantee.

(6) The user charge system must be incor-
porated in one or more municipal legislative
enactments or other appropriate authority.
If the project Is a regional treatment works
accepting wastewaters from treatment works
owned by others, then the subscribers re-

celving waste treatment sorvices from tho
grantee shall have adopted user oharge pyge<
tems in accordance with this guldeline. Such
user charge systoms shall also be incorpo-
rated in the appropriate munioipal legisine
tive enactments or other appropriato
authority.

(g) Model user charge systema—The ugor
charge system adopted by the applicant must
result in the distribution of trestment works
operation and maintenance costs to each ugor
(or user class) in approximate proportion to
his contribution to the total wastewnfer
loading of the treatment works, Tho follow-
Ing user charge models can bo used for thig
purpose; however, tho applicant i3 not lime
ited to their use. The symbold uscd in the
models are as defined below:

Cr=Totnl operation and maintonance

(0. & ML) costs per unit of time,

Cu=A user’s charge for O. & M, per unit
of time.

Cs=A surcharge for wastowators of exceg«
sive strength.

Ve=0&M cost for transportation nnd
treatment of a unit of wastowator
volume.

Vu=Volume contribution from n uger por
unit of time.

Vr=Total volume contribution from all
ugers por unit of time..

Bc=0&M cost for treatment of a unit of
blochemical oxygen demand (BOD).

Bu=Total BOD contribution from n user
per unit of time.

Br=Total BOD contribution from all usors
per unit of time,

B=Concentration of BOD from & uger
above a base level,

S.=0&M cost for treatment of n unit of
suspended solids,

Su=Total suspended golids contribution
from a user per unit of time.

S=Concentration of 8S from n user above
a hase level,

P.=0&M cost for treatment of a unit of
any pollutant.

Puz==Total contribution of any pollutant
from a user per unit of time.

Pr=Total contribution of any pollutant
from all users per unit of timo,

P=Concentration of any pollutant from
. & user above a base level.

(1) Model No. 1~—~If the treatment worlis
Is primarily flow dependent or if the BOD,
suspended solids, and other pollutant cone
centrations discharged by all users are ap-
proximately equal, then user charges can be
developed on a volumeo basls in accordance
with the model below:

- Cr
Cu=—(V1)
Vo

(2) Model No. 2~—~When BOD, suspended
sollds, or other pollutant concentrations from
o user exceed the range of concentration of
these pollutants in normal domestio sowago,

“ & surchargo added to a base charge, calett-

lated by means of Model No. 1, can be lovied,
I'J):'lie surcharge can be compited by the model
elovwr:

Co=[Be(B) +8e(S) 4Po(P) ] Vu

(3) Model No. 3~This model {s commonly
called the “quantity/quality formula®s

Cu:VeVu+BcBu+ScSu+Pan

(h) Other comsiderations—(1) Quantity
discounts to large volume users will not bo
acceptable. Savings resulting from economios
of scalo should be apportioned to all usors
or user classes,

(2) User cherges may be established based
on a percentage of the charge for water usago
only in cases where the water charge i3 basod
on a constant cost per unit of consumption,

[FR Doc.74-3267 Filed 2-8-74;8:46 am]
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