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COMMONWEALTH OF KENTUCKY  

BEFORE THE SITING BOARD 

 

In the Matter of: 

 

ELECTRONIC APPLICATION OF LOST CITY 

RENEWABLES LLC FOR A CERTIFICATE OF 

CONSTRUCTION FOR AN APPROXIMATELY 250 

MEGAWATT MERCHANT ELECTRIC SOLAR 

GENERATING FACILITY IN MUHLENBERG 

COUNTY, KENTUCKY PURSUANT TO KRS 278.710 
AND 807 KAR 5:110 

) 

) 

) 

) 

) 

 

CASE NO. 

2024-00406 

 

 

 

MOTION TO RECUSE AD HOC SITING BOARD MEMBER 

JUDGE/EXECUTIVE MACK McGEHEE 

 

 

Lost City Renewables LLC (“Lost City”), by counsel, respectfully request that Judge Mack 

McGehee, a member of the Kentucky State Board on Electric Generation and Transmission Siting (the 

“Siting Board”), recuse himself from the above-referenced matter. As grounds for this motion, Lost City 

states as follows:  

Lost City has filed an application for a Certificate of Construction for a solar generating facility 

in Muhlenberg County, Kentucky, which is set for an evidentiary hearing by the Siting Board on Friday, 

June 13, 2025. On June 6, 2025, Governor Andy Beshear appointed Judge/Executive Mack McGehee as 

an ad hoc member to the Siting Board.  

The Siting Board is composed of seven members, and KRS 278.702(d) requires the Governor to 

appoint two ad hoc public members to the Siting Board who are from the county where the proposed 

project is located. The permanent members of the Siting Board include the members of the Public 

Service Commission, the secretary of the Energy and Environment Cabinet or the secretary’s designee, 

and the secretary of the Cabinet for Economic Development or the secretary’s designee. Each of these 

members provides specific technical experience and knowledge to make an informed decision on a 
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proposed project’s compliance with statutory requirements for approval of a project outlined in KRS 

278.700-718. The two ad hoc appointees of the Siting Board can provide local knowledge and 

perspective to the Siting Board for its consideration of applications.  

Unlike the five permanent members of the Siting Board, ad hoc appointees to the Siting Board 

are not bound by the Executive Branch Code of Ethics. However, the Executive Branch Ethics 

Commission issued an Advisory Opinion articulating the ethical responsibility of ad hoc members of the 

Sitting Board, “While ad hoc members [of the Siting Board] may not be subject to the jurisdiction of the 

Executive Branch Ethics Code, they ‘do not check their ethical responsibilities at the door’ to the Siting 

Board.”1 The Commission even went so far as to recommend that the Siting Board adopt an internal 

ethics policy to require all Board members, permanent and ad hoc, to abstain from certain cases “to 

avoid any actual conflicts or appearances of impropriety.”2 

The Siting Board is the regulatory body tasked with the review of certificates of construction for 

electric generating facilities and transmission lines that are not regulated by the Public Service 

Commission. KRS 278.714(3). Similar to the Public Service Commission, when the Siting Board acts in 

this capacity, it functions as a “quasi-judicial agency utilizing its authority to conduct hearings, render 

findings of fact and conclusions of law, and utilizing its expertise in the area . . . .”3 The Siting Board 

will conduct a formal evidentiary hearing regarding Lost City’s application and will issue a written 

decision containing findings of fact and conclusions of law on Lost City’s application.  

Though the members of the Siting Board are not judges, the Judicial Code of Conduct provides 

instructive guidance for standards of impartiality for Siting Board members. Canon 2 of SCR 4.300 

requires that a judge “shall avoid impropriety and the appearance of impropriety in all the judge’s 

activities.” Further, “a judge shall disqualify himself or herself in a proceeding in which the judge’s 

 
1 Executive Ethics Branch Advisory Opinion 24-02 at 2.  
2 Id.  
3 Simpson County Water District v. City of Franklin, 872 S.W.2d 460, 465 (Ky. 1994).  
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impartiality may reasonably be questioned . . . .”4 A decision maker’s impartiality is a fundamental 

cornerstone to due process.5 The Kentucky Constitution, as Kentucky courts have interpreted, articulates 

this specific protection against arbitrary state action, “with respect to adjudications, whether judicial or 

administrative, this guarantee is generally understood as a due process provision whereby Kentucky 

citizens may be assured of fundamentally fair and unbiased procedures.”6 The General Assembly 

similarly articulated the same concern for judicial propriety in KRS 26.015(2)(e) as a judge must 

disqualify himself or herself if the judge has any knowledge of circumstances in which his impartiality 

may reasonably be questioned.  

Even if a decision maker is not biased, “it is a universally recognized tradition of the law that the 

appearance of impartiality is next in importance only to the fact itself.”7 Members of the Siting Board 

and Public Service Commission have long abided by this principle. In Siting Board Case No. 2010-

00223, ad hoc Siting Board member and County Judge/Executive Donald Hugh McCormick recused 

himself from participating in the case.8 Judge/Executive McCormick, a retiring employee of Big Rivers, 

recused himself from the matter because his employment created the appearance of a conflict of interest. 

In another matter, Public Service Commissioner Pitt-Clark recused herself from participating in a 

proceeding in which her husband’s law firm participated.9   

At present, Lost City seeks the Siting Board to recuse Judge/Executive McGehee because he 

made repeated statements expressing a bias against the Lost City project prior to his appointment to the 

Siting Board.  

On November 26, 2024, Judge McGehee authored an op-ed titled “Judge-Executive Mack 

 
4 Canon 3E(1) of SCR 4.300.  
5 Johnson v. Mississippi, 403 U.S. 212, 215-216 (1971); Bracy v. Gramley, 520 U.S. 899, 904-905 (1997).  
6 Smith v. O’Dea, 939 S.W.2d 353, 357 (Ky. App. 1997).  
7 Wells v. Walter, 501 S.W.2d 259, 260 (Ky. App. 1973).  
8 Application of Southern Indiana Gas & Electric Co. D/B/A Vectren Energy Delivery of Indiana, Inc. for a Certificate to 

Construct an Electric Transmission Line from its A.B. Brown Plant to the Big Rivers Reid EHV Station, Case. No. 2010-

00223, at 2 (Letter Dated Sept. 22, 2010 and electronically filed Sept. 27, 2010).  
9 Application for Adjustment of Rates of Kentucky-American Water Company, Case No. 2007-00143 (Ky. P.S.C. Oct. 4, 

2007).  
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McGehee comments on proposed solar project” in the Leader News, the local paper in Greenville 

Kentucky.10 Judge McGehee penned that his purpose in drafting the op-ed was to inform the community 

of the pros and cons related to the project. However, Judge/Executive McGehee ends his piece with the 

following paragraphs: 

It’s my common sense opinion that due to the fact Muhlenberg County has 

thousands of acres of former surface mined land controlled by KY Dept of Fish and 

Wildlife and the private sector, a 3400 acre TVA reservation that has access to the 

electric grid, thousands of acres in electric transmission corridors with access to the grid, 

former KU power plant reservation with access to the electric grid, and other brown field 

areas within its borders; we need to limit these solar projects to these areas, that is not 

usable for agriculture. 

These areas are remote and will not be a hindrance to the production of Green 

Energy within Muhlenberg County. I believe no one would object to this proposal that 

resides here. Muhlenberg County doesn’t need to lose anymore agriculture land to power 

generation or should our nation. We are losing thousands of agriculture acres a day to 

these type of projects in the United States in the name of Green Energy. 

Agriculture is vital to our economy and not to menschen [sic] does feed us, and 

other people around the world. The influx of agriculture dollars in our local economy is 

far greater than anything solar can offer. I believe with a little work we can have green 

energy in Muhlenberg County without the loss of agriculture acres.11 

 

Judge/Executive McGehee clearly expressed a personal position against the proposed Lost City 

application because he believes renewable energy projects should not be on land currently in agriculture 

production. Later, on March 27, 2025, at the public meeting Lost City conducted with residents of 

Muhlenberg County about the project, Judge McGehee again spoke out with concerns about the project 

– specifically he raised concerns about community correspondence with Lost City, chemicals used on 

the property, corporate ownership, and decommissioning.12  

Judge/Executive McGehee’s op-ed and public comments violate Lost City’s procedural due 

process rights and indicate a lack of impartiality in this matter. 13 Procedural due process requires a 

 
10 “Judge-Executive Mac McGehee comments on proposed solar project,” Leader-News, p. A-7 (Nov. 26, 2024). Attached as 

Exhibit 1.  
11 Id.  
12 Public Meeting VR at 1:40:30-1:47:45 (March 27, 2025) (https://www.youtube.com/watch?v=g35S3xHDStU).   
13 Electronic Investigation of Kentucky Power Company Rockport Deferral Mechanism, Case No. 2022-00283 (Ky. PSC 

November 23, 2022).  

https://www.youtube.com/watch?v=g35S3xHDStU
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hearing, “the taking and weighing of evidence if such is offered, a finding of fact based upon a 

consideration of the evidence . . . .”14 Judge/Executive McGehee has clearly articulated his opinion 

about the approval of the project before Lost City submitted a single filing to the Siting Board. 

Judge/Executive McGehee penned his op-ed in the Leader-News nearly a month before Lost City filed 

its Notice of Intent with the Siting Board on December 23, 2025 and two months before Lost City filed 

its application on January 29, 2025. All the expert studies, project schematics, and project materials Lost 

City submitted to the Siting Board were not publicly available until it filed its application – two months 

after Judge/Executive McGehee’s op-ed appeared in the Leader-News. Judge/Executive McGehee’s 

opinion is not based on any consideration of evidence in the record. To allow him to participate on the 

Siting Board would violate Lost City’s procedural due process rights. Judge/Executive McGehee’s 

statements on his preferred use of agricultural land clearly demonstrates a lack of impartiality in this 

matter.  Moreover, Judge/Executive McGehee provided public comment to the Siting Board at a meeting 

set only to discuss this project’s case on March 27, 2025. 

Further, as Lost City expressed in its February 27, 2025 letter to Governor Beshear regarding the 

appointment of members to the Siting Board,15 Judge/Executive McGehee is not the appropriate ad hoc 

member to be appointed to the Siting Board. As Lost City expressed to the Governor: 

KRS 278.702(1)(d) dictates that one of those local members be “the chairman of 

the planning commission with jurisdiction over an area in which a facility subject to 

board approval is proposed to be located. If the proposed location is not within a 

jurisdiction with a planning commission, then the Governor shall appoint either the 

county judge/executive of a county that contains the proposed location of the 

facility . . . .” I interpret this statute to indicate that if the location of the proposed facility 

is within the jurisdiction of a planning commission, the chair of that planning commission 

must be appointed to the Siting Board.  

KRS 100.121 authorizes a county and cities therein to form a joint planning 

commission by agreement. In 1972, Muhlenberg County adopted and executed an 

agreement establishing the Joint City-County Planning Commission with the Cities of 

Central City, Drakesboro, Greenville, and Powderly. This agreement is attached as 

Exhibit 1 to this letter. Notably, the agreement indicates that “the jurisdiction of the joint 

 
14 Hilltop Basic Resources, Inc. v. County of Boone, 180 S.W.3d 464, 468 (Ky. 2005).  
15 Letter to Governor Beshear regarding Appointment of Members to the Kentucky Siting Board (filed Feb. 27, 2025).  
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city-county planning operation shall include . . . the County of Muhlenberg.” See Section 

II(2). It also established a Board of Adjustment for Muhlenberg County. See Section 

IV(1)(A)(e). 

… 

The Powertel administrative case (and Shadoan) further supports the position that 

the Muhlenberg Joint City-County Planning Commission has county-wide jurisdiction. 

Because KRS 278.702(1)(d) dictates that one of those local members be “the chairman of 

the planning commission with jurisdiction over an area in which a facility subject to 

board approval is proposed to be located,” there can be little debate as to which local 

official must statutorily be appointed to the Siting Board for Lost City’s case. 

The chair of the planning commission was the appropriate ad hoc member to be appointed to the Siting 

Board rather than Judge/Executive McGehee. 

Prior to his appointment to the Siting Board, Judge/Executive McGehee articulated his negative 

sentiments against the Lost City project in writing and in public comment. He has foregone any illusion 

of impartiality and has expressed strong bias against Lost City and the project. As such, allowing Judge 

McGehee to serve as an ad hoc member of the Siting Board would violate Lost City’s procedural due 

process rights and would violate long-standing practices of impartiality and propriety for both 

administrative and judicial decision makers. For the foregoing reasons, Judge/Executive McGehee 

should recuse himself from this matter. 

RESPECTFULLY SUBMITTED, 
STURGILL, TURNER, BARKER & MOLONEY, PLLC 

James W. Gardner 

M. Todd Osterloh

Rebecca C. Price

333 West Vine Street, Suite 1500

Lexington, KY 40507

Phone: (859) 255-8581

E-mail: jgardner@sturgillturner.com

E-mail: tosterloh@sturgillturner.com
E-mail: rprice@sturgillturner.com
Counsel for Lost City Renewables LLC

4919-3932-5517
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