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COMMONWEALTH OF KENTUCKY 

BEFORE THE KENTUCKY STATE BOARD ON  

ELECTRIC GENERATION AND TRANMISSION SITING 

 

 

IN THE MATTER OF:  

 

ELECTRONIC APPLICATION OF LOST CITY   ) 

RENEWABLES LLC FOR A CERTIFICATE OF   ) 

CONSTRUCTION FOR AN APPROXIMATELY   ) CASE NO. 

250 MEGAWATT MERCHANT ELECTRIC SOLAR  ) 2024-00406 

GENERATING FACILITY IN MUHLENBERG   ) 

COUNTY, KENTUCKY PURSUANT TO KRS   ) 

278.710 AND 807 KAR 5:110    ) 

 

 

MOTION FOR REHEARING 

 

 The Intervening Parties, Brad Reed, Sherrie Reed, Aaron Cobb, Amy Cobb, Shelia 

Richards, Frank Richards, Jay Mcelwain, Sudith Whitney, Tim Johnson, Lisa Johnson, Daniel 

Elitzer, Keira Elitzer, Mike Saye, Brian Cottongim, Danny Mitchell, Dana Mitchell, Rhonda 

Wood, and Stephen Wood (collectively referred to as the “Intervenors”), by and through counsel, 

and for their Motion for Rehearing, state as follows:  

On July 28, 2025, the Siting Board issued a Final Order finding that Lost City Renewables 

(“Lost City”) had presented enough evidence to support the issuance of a Construction Certificate 

for the proposed 250-megawatt merchant solar facility but conditioned its approval upon full 

implementation of all mitigation measures and other requirements set forth by the Siting Board. 

Not only was the Final Order signed for a Siting Board member without his permission or 

knowledge of its contents, but the Final Order was incomplete and ignored key arguments set forth 

by the Intervenors. As set forth below, the Intervenors are entitled to a rehearing. 

 

 



 

2 
 
4905-5849-1744, v. 2 

I. A member of the Siting Board did not approve the Final Order, yet his name 

was signed without his permission.  

 

First of all, an ad hoc member of the Siting Board, David Jessup, Jr. did not sign the Final 

Order at all, despite having signed the Siting Board’s previous Order. There was not even a 

signature line on the Final Order for him to be able to sign. The Final Order does not provide any 

explanation for his missing signature. Furthermore, Muhlenberg County Judge Executive and 

Siting Board member, Mack McGehee (“Judge McGehee”), learned of the Final Order in this case 

in the local newspaper. According to Judge McGehee, the entire discussion and approval process 

was entirely confusing and rushed. See Exhibit A, E-mail Correspondence of Mark McGehee.  

The meeting date for the discussion regarding “residential neighborhoods” was never 

clearly communicated to Judge McGehee, causing him to miss the meeting. Then, when asked to 

approve the residential neighborhood option, once again, it was unclear as to what Judge McGehee 

was actually approving. While Judge McGehee believed he was only approving potential options 

for a “residential neighborhood,” unbeknownst to him, he was apparently approving the ruling. 

This was entirely misrepresented to him. Judge McGehee’s correspondence confirms his 

understanding of what setbacks would be imposed. He is clear he did approve the setbacks adopted 

by the Board. 

Judge McGehee had absolutely no involvement with regard to the discussions of any of the 

rest of the document, and in fact he never even saw the Final Order until he read about in the local 

newspaper. Even though the Final Order was never sent to Judge McGehee prior to publication, 

Judge McGehee’s name was signed on the Final Order. He has since gone on record as being 

opposed to the final ruling and has requested that the Siting Board remove his name from the 

document. 
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It is imperative that each Siting Board member consider all relevant information and 

arguments, and that the Siting Board discusses each issue collectively. Furthermore, it is 

elementary to expect the Siting Board to vote on each holding contained in the Final Order and 

that each Siting Board member should read the Final Order prior to issuance. Given this clear lack 

of communication, discussion, and review, the Siting Board must reconsider its Final Order. 

II. The Siting Board’s analysis of the statutory setback requirements was 

incomplete. 

 

The lack of communication and structure in the final decision-making process is even more 

prevalent in the Final Order itself. Although the Siting Board agreed with the Intervenors’ 

interpretation of residential neighborhoods, it still granted Lost City a deviation with no factual 

basis. Additionally, the Intervenors addressed crucial information and made legitimate arguments 

regarding statutory setback requirements in their Post-Hearing Brief and Response Brief. The 

Siting Board essentially ignored those facts and arguments in the Final Order. 

A. Lost City was not entitled to a deviation from the 2,000 feet setback 

requirement from residential neighborhoods.  

 

KRS 278.704(2) requires all proposed structures or facilities used for electric generation 

be setback by at least 2,000 feet from any residential neighborhood. As the Siting Board 

acknowledged in its Final Order, Lost City did not request a deviation in their application because 

based on their limited interpretation of a residential neighborhood, the proposed site was not within 

2,000 feet of any residential neighborhood. Lost City only requested the deviation as an alternative 

once challenged by the Intervenors—a stale request at that.  

In its Final Order, the Siting Board held that Lost City’s interpretation of a residential 

neighborhood was incorrect and found there were multiple residential neighborhoods within 2,000 

feet of the proposed site. However, despite Lost City’s vague and basic request for a deviation, the 
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Siting Board granted Lost City’s request for a deviation and shortened the setback requirement to 

1,000 feet from residential neighborhoods.  

Lost City incorrectly interpreted the statutory definition of a residential neighborhood when 

planning their proposed project. This resulted in Lost City’s proposed site being within 2,000 feet 

of multiple residential neighborhoods. Then, after being challenged, Lost City requested a 

deviation to avoid having to comply with the 2,000 feet setback requirement for the first time in 

its Post-Hearing Brief. However, these requests were nothing more than a simple sentence 

requesting a deviation. Lost City did not present a factual basis therewith, nor did it discuss any 

statutory goals required for a deviation. It merely stated that the site was designed to create as little 

impact as possible. Based on those statements alone, the Siting Board granted Lost City’s request 

for a deviation.  

By granting Lost City’s “request” for a deviation, the Siting Board essentially rewarded 

Lost City for misinterpreting and incorrectly applying the correct definition of a residential 

neighborhood when planning the proposed site. Rather than requiring Lost City to comply with 

the statutory setbacks, in place for a legitimate purpose, the Siting Board granted Lost City a 

deviation with no factual basis to do so.   

The Siting Board’s discussion granting the deviation was extremely basic. The Final Order 

simply acknowledged the statutes set forth in KRS 278.704(4), and stated the relevant goals of 

each— to look at effects of the generation on nearby properties and the environmental effect of 

the generation. The Siting Board held that based on the totality of the mitigation measures and the 

nature of the surrounding property, the statutory purposes set forth in KRS 278.704(4) were met.  

This analysis was bare. It was only one sentence long. It ignored all public comments. It 

ignored Intervenors’ concerns with property values. It ignored Intervenors’ concerns with general 
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enjoyment of their private, rural residence. It ignored the potentially devastating environmental 

effect on the proposed site and surrounding areas. The mitigation measures will do nothing to 

minimize the impacts to these residents, and the nature of the surrounding property should only 

further support the need for a longer setback.  

Rather than just immediately granting Lost City a deviation, the Siting Board should have 

considered evidence and arguments set forth by the Intervenors and fully weighed all facts. The 

Final Order lacks any indication that the Siting Board conducted such review prior to granting the 

deviation, therefore the Intervenors request a rehearing to fully address the deviation. 

B. The Siting Board failed to address Intervenors’ argument regarding 

application of KRS 278.704(2).  

 

The Intervenors set forth an extensive argument in their Post-Hearing Brief addressing the 

ambiguous language contained in KRS 278.704(2). Lost City repeatedly asserted that the only 

statutory setback requirement from property boundaries was contained only in KRS 278.706(2)(e). 

This statute requires a 1,000 feet setback requirement for facilities that use coal waste as a fuel 

source but does not address facilities that do not. However, Lost City failed to consider language 

in KRS 278.704(2), which requires any structure or facility to be used for solar generation to be at 

least 1,000 feet from adjoining property owners to obtain a site compatibility certificate.  

As set forth in more detail in the Intervenors’ Post-Hearing and Response Briefs, this 

statute is inherently ambiguous. The title of KRS 278.704 is “Merchant electric generating facility 

– Construction Certificate – Location of Exhaust Stack – Decommissioning and setback 

requirements – Public meeting concerning property acquisition – Exception.” There is no reference 

to utilities or site compatibility certificates in the title. In fact, there is an entirely separate statute 

for site compatibility certificates: KRS 278.216. Yet, the second sentence of KRS 278.704(2) 

includes setback requirements for site compatibility certificates. This is the only reference to a site 
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compatibility certificate or utility in that statutory provision. When site compatibility certificates 

have different requirements, set forth in an entirely different statute, why would the legislature 

include this language in this statute? It is not even its own subsection—it was directly included 

with the setback requirements for a merchant electricity generating facility (“MEGF”).  The Siting 

Board failed to even address this.   

Lost City’s Response Brief attempting to refute the Intervenors’ argument only further 

supports the ambiguous nature of this statute. The Intervenors acknowledge that Lost City is not a 

utility, but again poses the question—why are setback requirements for a utility included within a 

MEGF statute if they were not intended to be applicable? Each argument that Lost City makes 

only creates more questions and ambiguities.  

With regard to Lost City’s first and second argument based on KRS 278.710(g)(1) and 

278.706(2)(e), it is important to note that when the Siting Board reviewed setback requirements, 

it analyzed KRS 278.704(2) – not 278.710(g)(1) and 278.706(2)(e). Additionally, this the entire 

point of the Intervenors’ argument—why is the second sentence of KRS 278.704(2) there if it is 

not applicable? The silence in other statutes, which were not cited to in the Final Order, is not 

conclusive. This only adds to the uncertainty.  

Lost City’s third argument regarding legislative history again adds confusion. Lost City 

alleges that the second sentence was added years later in an attempt to clarify a prior ambiguity 

with KRS 278.216.1 Because the second sentence was added years later, the General Assembly 

had the opportunity to place this provision within any statute it wanted, including in KRS 278.216, 

 
1 Lost City’s argument regarding the reasoning of the addition of the second sentence is entirely unsupported. Lost 

City cited to legislative history to support the dates each provision was established, but conveniently did not cite to 

legislative history supporting the alleged purpose of the 2014 provision. However, even if the purpose was to clarify 

requirements, it still does not resolve the question – why there and not just within the site compatibility certificate 

statute?   
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but it chose 278.704(2). Even if the second sentence was added to avoid confusion, it still does not 

explain why it was placed in MEGF statute, in the exact same subsection as setback requirements 

for MEGFs. If the purpose was to clarify, would the General Assembly not just have added this 

provision to KRS 278.216 where it belonged in the first place? Adding that provision to KRS 

278.704(2) only muddled the issue.   

 Lost City’s fourth argument is centered around the distinction between MEGFs and 

utilities. The Intervenors reassert their argument that a setback distinction between utilities and 

MEGFs is arbitrary. While a utility may be subject to different regulatory oversight, that has no 

implication on the purpose of statutory setbacks, which is to protect neighboring landowners. And 

again—this provides no insight as to why a utility-only requirement would be included with 

requirements for a MEGFs and not with requirements for a utility.  

 Lost City’s fifth and sixth arguments cite to Public Service Commission and Siting Board 

opinions. The simple fact that the Public Service Commission and Siting Board have not addressed 

this issue before does not mean that it is not an issue. This issue just may not have been raised 

before them—likely because very seldom do neighboring property owners intervene due to lack 

of resources or simply believing that intervention would be futile. Just because a question has not 

been raised before does not automatically mean that the answer is “no.” It becomes an issue of 

first impression. For example, the Siting Board addressed the statutory interpretation of a 

residential neighborhood in the Final Order—it did not just ignore arguments and leave the 

ambiguity as is. These arguments were irrelevant.  

 KRS 278.704 is inherently ambiguous. This is supported in the Intervenors’ Post-Hearing 

and Response Briefs and highlighted in Lost City’s Response Brief. The Siting Board failed to 

consider this ambiguity and failed to even acknowledge it in its Final Order. The Siting Board’s 
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failure to consider this issue affects not only the people of Muhlenberg County, whose lives are 

about to be turned upside down, but it sets a precedent for many other property owners in the 

future. What is the purpose of intervening when the Siting Board will not even consider legitimate 

arguments? The Siting Board should have considered these arguments and reviewed the 

ambiguous statute. Due to its failure to do so, the Intervenors hereby move for a rehearing.  

 Respectfully submitted this 20th day of August, 2025.  

 

      /s/ Harold Mac Johns     

      HAROLD MAC JOHNS 

      ENGLISH, LUCAS, PRIEST & OWSLEY, LLP 

      12 Public Square; P.O. Box 746 

      Elkton, KY 42220 

      Telephone: (270) 265-2912 

      Facsimile: (270) 265-2054 

      Email: mjohns@elpolaw.com  

Attorney for Brad Reed, Sherrie Reed, Aaron Cobb, 

Amy Cobb, Shelia Richards, Frank Richards, Jay 

Mcelwain, Sudith Whitney, Tim Johnson, Lisa 

Johnson, Daniel Elitzer, Keira Elitzer, Mike 

Saye, Brian Cottongim, Danny Mitchell, Dana 

Mitchell, Rhonda Wood, Stephen Wood 

 

LINDSAY TATE PORTER  

ENGLISH, LUCAS, PRIEST & OWSLEY, LLP  

1101 College Street; P.O. Box 770  

Bowling Green, KY 42102-0770  

Telephone: (270) 781-6500  

Facsimile: (270) 782-7782  

Email: lporter@elpolaw.com  

Attorney for Brad Reed, Sherrie Reed, Aaron Cobb, 

Amy Cobb, Shelia Richards, Frank Richards, Jay 

Mcelwain, Sudith Whitney, Tim Johnson, Lisa 

Johnson, Daniel Elitzer, Keira Elitzer, Mike 

Saye, Brian Cottongim, Danny Mitchell, Dana 

Mitchell, Rhonda Wood, Stephen Wood 
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CERTIFICATE OF SERVICE 

 

 This is to certify that on August 20, 2025, a true and accurate copy of the foregoing 

document was electronically filed to the PSC site with a copy electronically mailed to the 

following:  

 

M. Todd Osterloh 

James W. Gardner 

Rebecca C. Price 

Sturgill, Turner, Barker, & Moloney, PLLC 

333 W. Vine Street, Suite 1500 

Lexington, KY 40507 

tosterloh@sturgillturner.com 

jgardner@sturgillturner.com 

rprice@sturgillturner.com  

 

/s/ Harold Mac Johns     

      HAROLD MAC JOHNS 

LINDSAY TATE PORTER  

 

 

mailto:tosterloh@sturgillturner.com
mailto:jgardner@sturgillturner.com
mailto:rprice@sturgillturner.com

