
COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

 

In the Matter of:  

 

AN ELECTRONIC INVESTIGATION INTO CITY 

OF FALMOUTH’S THREAT OF INVESTIGATION 

OF WHOLESALE WATER SERVICE TO EAST 

PENDLETON WATER DISTRICT AND 

PENDLETON COUNTY WATER DISTRICT 

) 

) 

) 

) 

) 

CASE NO. 

2024-00403 

 

NOTICE OF LACK OF JURISDICTION/ENFORCEMENT 

 

Comes now the City of Falmouth and tenders Notice of inapplicability of the Order 

entered herein.  The PSC’s order in Case No. 2024-00403, is inapplicable to the City of 

Falmouth.  Furthermore, the Order entered is contrary to the laws/regulations governing the PSC.  

Specifically, 807 KAR 5:001 sets for the rules of procedure before the PSC.  Section 5(1), 

specifically states, “All requests for relief that are not required to be made in an application, 

petition, or written request shall be by motion.  A motion shall state precisely the relief 

requested.”  Herein, there is no Motion.  Attached to the Order is what appears to be an 

inappropriate ex-parte communication by Counsel for East and Pendleton Water District to the 

PSC chair, specifically asking, “Do you have any guidance on proceeding.”  Statute and 

Regulation do not provide for “advisory type opinions.”  The Order indicates the PSC took 

action on it’s own “Motion,” which is more troubling and indicative of the denial of due process, 

without required filings of a Motion and Notice at a minimum. 

The City of Falmouth was not served notice of this proceeding, but for the PSC Chair 

advising Representative Mark Hart of the two District’s ex-parte attempts, Falmouth would not 

have even known of the email.  Furthermore, Section 9 requires a hearing, which did not occur.  

Section 22 does provide for deviations from rules, “for good cause shown,” none of which was 



requested by the Districts, since a proper Motion was not filed, nor did the PSC Board make such 

a finding.   

The PSC’s order indicates it is taking actions based on KRS 278.160, KRS 278.200 and 

KRS 278.260(1).  KRS 278.160 is a requirement for utilities, which the City of Falmouth is not.  

The PSC asserts KRS 278.200 is applicable, but fails to find that applicable contract, franchise or 

agreement exists as a matter of law.  Lastly, KRS 278.260, governs “complaints as to rates or 

service, investigations-hearing,” which appears to be the applicable statute since the Order 

directs an investigation.  Most importantly, KRS 278.260 requires a hearing, which again did not 

occur herein, like the failure to comply with the aforementioned KAR regarding Motion practice.   

While the City of Falmouth did not receive Notice, the courtesy of the PSC to contact 

Falmouth’s state representative at least allowed Falmouth to provide the applicable law, which 

based on the record was not submitted to the PSC for consideration.  Attached as Exhibit A is the 

email and attachments, including the applicable Attorney General Opinion and Kentucky 

Supreme Court case, that while unpublished, is directly on point and consistent with the Attorney 

General Opinion.  The Supreme Court opinion, coupled with the applicable Kentucky Attorney 

general opinion, establish as a matter of law, the contract(s) giving rise to the Order are unlawful 

pursuant to Section 164 of the Kentucky Constitution.   The Kentucky Attorney General’s office, 

specifically states, “public officials are expected to follow them.”   

https://www.ag.ky.gov/Resources/Opinions/Pages/default.aspx#:~:text=Opinions%20of%20the%

20Attorney%20General%20(OAGs)%20do%20not%20have%20the,cited%20in%20all%20Kent

ucky%20courts. 

https://www.ag.ky.gov/Resources/Opinions/Pages/default.aspx#:~:text=Opinions%20of%20the%20Attorney%20General%20(OAGs)%20do%20not%20have%20the,cited%20in%20all%20Kentucky%20courts
https://www.ag.ky.gov/Resources/Opinions/Pages/default.aspx#:~:text=Opinions%20of%20the%20Attorney%20General%20(OAGs)%20do%20not%20have%20the,cited%20in%20all%20Kentucky%20courts
https://www.ag.ky.gov/Resources/Opinions/Pages/default.aspx#:~:text=Opinions%20of%20the%20Attorney%20General%20(OAGs)%20do%20not%20have%20the,cited%20in%20all%20Kentucky%20courts


Most importantly, while the District’s email is part of the Order, Exhibit A, is not 

referenced, not part of this case documents on file with 2024-403, further illustrating the lack of 

due process and compliance with applicable law/regulation.   

This Notice is filed to provide Notice to the PSC, that the City of Falmouth, through its 

executive authority/mayor, will be following the applicable Opinions of the Kentucky Supreme 

Court and the Attorney General, both of which establish that the asserted contracts, giving rise to 

jurisdiction under KRS 278, are void.  The PSC lacks jurisdiction herein and has failed to follow 

its own applicable regulations.  The PSC’s order asserts that Simpson County Water Dist. V City 

of Franklin, 872 S.W.2d 460 (Ky. 1994) supports the Order, but the case involves a valid 

contract.  Herein, the PSC has not made a finding of a contract, because to do so would go 

against applicable Attorney General and/or Supreme Court guidance.  The same “public official,” 

admonition applies to the PSC members herein, who upon information and belief were not 

advised of Exhibit A and the applicable law.   

Based on the applicable Kentucky law, and the void contracts, the City of Falmouth will 

continue its conduct consistent with law and tenders this Notice if the PSC believes it must seek 

injunctive or other relief under is misunderstanding of applicable law.  The Simpson County case 

clearly requires a contract for applicability by the PSC, herein the PSC does not set forth in its 

Order a finding of a required “contract, franchise, or agreement.”  The PSC’s failure to establish 

a “contract, franchise, or agreement,” between the parties, establishes that the PSC lacks 

jurisdiction over the City of Falmouth and should it believe the City of Falmouth is erroneous in 

its assertions, KRS 278.390 provides that the PSC may “compel obedience,” in a court of 

competent jurisdiction.  A review of the Kentucky Supreme Court case further establishes that 

lack of jurisdiction by the PSC.  Attached in Exhibit A is Ledbetter Water District v. Crittenden-



Livingston Water District, which was filed in the Livingston Circuit Court, not the PSC.  Further 

establishing the inapplicability and lack of jurisdiction herein.     

Respectfully submitted,  

 

 

/s/ Brandon N. Voelker 

Brandon N. Voelker (KBA #88076) 

GATLIN VOELKER, PLLC 

50 E Rivercenter Blvd., Suite 1275 

Covington, KY 41011 

Ph: (859) 781-9100 

bvoelker@gatlinvoelker.com 

Counsel for City of Falmouth 

 

 

 

CERTIFICATE OF SERVICE 

 I hereby certify that a true and accurate copy of the foregoing was served this 27th day of 

December 2024, via electronic and/or regular US Mail, postage prepaid, upon the following: 

Joseph P. Cottingham 

Daley, Cottingham, Brandt & Associates, 

PLLC 

4034 Alexandria Pike 

Cold Spring, KY 41076 

joecotlaw@fuse.net  

 

Russell Coleman, Attorney General 

700 Capital Avenue, Suite 118 

Frankfort, KY 40601 

ServetheCommonwealth@ky.gov  

David Fields 

Pendleton Judge Executive 

233 Main Street 

Falmouth, KY 41040 

judgeexec@pendletoncountyky.gov  

 

Kentucky Energy Environmental Cabinet 

Division of Water 

300 Sower Blvd, 3rd Flr 

Frankfort, KY 40601 

 

/s/ Brandon N. Voelker 

Brandon N. Voelker (KBA #88076) 
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