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POST-HEARING BRIEF OF JOINT INTERVENORS ​
KENTUCKIANS FOR THE COMMONWEALTH AND MOUNTAIN 

ASSOCIATION 
 

1.​ Introduction and Background 

​ East Kentucky Power Cooperative, Inc. (“EKPC” or “Company”) applies in this 

case for a certificate of public convenience and necessity (“CPCN”) for a set of 12 

reciprocating internal combustion engines (“RICE”), each slightly over 18 megawatts 

(“MW”) of capacity, for a total of 214 MW; as well as a site-compatibility certificate for 

the same (the “Liberty RICE,” “facility,” or “project”). The application was filed 

September 20, 2024. Kentuckians For The Commonwealth and Mountain Association 

moved for Joint Intervention as “Joint Intervenors” (or “JIs”) on October 28, 2024. They 

were granted intervention on November 21, 2024. Together, JIs submitted two initial 

rounds of requests for information, receiving responses to both in succession, but after 

the second had been submitted.1 Upon permission granted in a sua sponte amendment 

to the procedural schedule from the Commission, Joint Intervenors submitted a third set 

of data requests prior to the hearing, and received responses. 

​ Other intervenors included the Office of the Attorney General, by and through his 

Office of Rate Intervention; Nucor Steel Gallatin; and the Sierra Club. Each also 

submitted various data requests and received responses, with the exception of Nucor, 

who submitted no data requests. Staff also submitted four sets of prehearing requests 

1 Tendered Initial Requests for Information of Mountain Association and Kentuckians for the 
Commonwealth to East Kentucky Power Cooperative, Inc. (Oct. 28, 2024); Supplemental Requests for 
Information of Joint Intervenors Mountain Association and Kentuckians for the Commonwealth to East 
Kentucky Power Cooperative, Inc. (Dec. 02, 2024); Responses to Mountain Association and Kentuckians 
for the Commonwealth’Sfirst Request Information Request to East Kentucky Power Cooperative, Inc. 
(Dec. 06, 2024); Responses to Mountain Association and Kentuckians for the Commonwealth’s 
Supplemental Information Request to East Kentucky Power Cooperative, Inc. (Dec. 16, 2024). 
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for information. In addition to each set of responses, EKPC filed seven supplemental 

responses to prehearing requests. 

A hearing was held on March 17 and 18, 2025, and all intervenors as well as 

staff and the Commission participated. Post-hearing requests for information were 

submitted by JIs, Sierra Club, and Commission staff on March 21, 2025, and responses 

were filed March 31. 

Through the sum of all the evidence presented, it is clear that EKPC has still 

failed to show that they have met the required showing of need and an absence of 

wasteful duplication to receive a CPCN. Furthermore, it is clear that the facility would be 

a loud, dirty, congested eyesore in the middle of otherwise bucolic farmland, and thus 

drastically incompatible with the proposed site. 

Failure to discuss any element of the application in this brief should not be 

construed as an endorsement of or concession to EKPC’s position. 

2.​ East Kentucky Power Company has not met its burden for a 
Certificate of Public Convenience and Necessity 

As is laid out in the following sections, it is clear from the record that EKPC has 

not met its burden of proof for obtaining a CPCN. Viewing EKPC’s historical consistent 

over-prediction and the current double-counting of various aspects of its current long 

term load forecast, and comparing to their assessment of needs to that of their own 

reliability coordinator’s much lower estimates, EKPC has not demonstrated a clear 

need. In fact, it seems that the “need” was only formulated after the decision to build the 

Liberty RICE was already a diesel engine rolling through the approval and application 

process. 
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Furthermore, EKPC has not, and indeed cannot show an absence of wasteful 

duplication in this case given the full circumstances, including a separate, still-pending 

application based on that very same need. Far from evaluating all alternatives and 

picking the reasonable least-cost alternative, EKPC appears to have pre-ordained a 

solution to a problem that doesn’t exist, and categorically ruled out all other alternatives 

without evaluating them through the normal process for choosing a new generating 

resource of this size. The operating scenario devised to fulfill the needed justification for 

the project appears to be completely untenable, and there remains serious concern that 

the various factors required to make the project make sense in even the limited 

comparison put forward are at best uncertain, and at worst not at all as EKPC has 

portrayed them. 

a.​ Standard 

A CPCN must be obtained from the Commission prior to the construction or 

acquisition of any facility seeking to be used in providing utility service to the public.2  

​ To obtain the requested certificate to construct a new electric generation station 

using RICE generators, EKPC must demonstrate a “need” for such facilities and show 

an “absence of wasteful duplication” resulting from each resource addition.3 

​ In other words, a determination of public convenience and necessity requires 

both “a finding of the need for a new service system or facility from the standpoint of 

3 Case No. 2022-00314, In re Electronic Application of East Kentucky Power Cooperative Inc. For A (1) 
CPCN For The Construction Of Transmission Facilities In Madison County, Kentucky; And (2) Declaratory 
Order Confirming That A CPCN Is Not Required For Certain Facilities, Final Order at 7 (Ky. PSC Feb. 23, 
2023); 807 KAR 5:001 Section 15(2) (specifies what a utility must submit with its application for a CPCN, 
which, among other things, includes “[t]he facts relied upon to show that the proposed construction or 
extension is or will be required by public convenience or necessity,” “[t]he manner in detail in which an 
applicant proposes to finance the proposed construction or extension,” and “[a]n estimated annual cost of 
operation after the proposed facilities are placed into service.”). 

2 KRS 278.020(1)(b) (Upon filing of an application for a certificate, the Commission may issue the 
certificate, refuse to issue, or issue in part and refuse in part).  
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service requirements, and an absence of wasteful duplication resulting from the 

construction of a new system of facility.”4 As the party seeking Commission approval in 

this proceeding, EKPC bears the burden of proof by clear and satisfactory evidence that 

both need and an absence of wasteful duplication has been sufficiently established.5 

i.​ Need 

​ A utility must show “that there is a demand and need for the service sought to be 

rendered.”6 

​ To establish “need,” a utility must: “first [make] a showing of a substantial 

inadequacy of existing service, involving a consumer market sufficiently large to make it 

economically feasible for the new system or facility to be constructed and operated” and 

second, show that “the inadequacy . . . [is] due either to substantial deficiency of service 

facilities, beyond what could be supplied by normal improvements in the ordinary course 

of business; or to indifference, poor management or disregard of the rights of 

consumers, persisting over such a period of time as to establish an inability or 

unwillingness to render adequate service.”7  

ii.​ Absence of Wasteful Duplication 

​ The requirements to avoid wasteful duplication “embraces an excess of capacity 

over need, an excessive investment in relation to productivity or efficiency, or an 

unnecessary multiplicity of physical properties, such as rights of ways, poles and 

wires.”8 This requirement goes beyond simply showing a need. The Commission has 

8 Kentucky Utilities Co. v. Pub. Serv. Comm’n, 390 S.W.2d 168, 173 (Ky. 1965). 

7 Iola Cap. v. Pub. Serv. Comm’n of Kentucky, 659 S.W.3d 563, 571 (Ky. Ct. App. 2022), review denied 
(Feb. 8, 2023) (quoting Kentucky Utilities Co. v. Pub. Serv. Comm’n of Kentucky, 252 S.W.2d at 890). 

6 KRS 278.020(5). 

5 KRS 278.430 (“[. . .] [T]he party seeking to set aside any determination, requirement, direction or order 
of the commission shall have the burden of proof to show by clear and satisfactory evidence that the 
determination, requirement, direction or order is unreasonable or unlawful.”). 

4 Kentucky Utilities Co. v. Pub. Serv. Comm’n, 252 S.W.2d 885, 890 (Ky. 1952). 
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explained that to demonstrate that a proposed facility does not result in wasteful 

duplication, “an applicant must demonstrate a thorough review of all reasonable 

alternatives has been performed.”9 The Commission has made clear that “[t]he 

fundamental principle of reasonable least-cost alternative is embedded in such an 

analysis.”10 Further: 

An inadequacy of service might be such as to require 
construction of an additional service facility to supplement an 
inadequate existing facility, yet the public interest would be 
better served by substituting one large facility, adequate to 
serve all the consumers, in place of the inadequate existing 
facility, rather than constructing a new small facility to 
supplement the existing small facility. A supplementary small 
facility might be constructed that would not create duplication 
from the standpoint of an excess of capacity, but would result 
in duplication from the standpoint of an excessive investment 
in relation to efficiency and a multiplicity of physical 
properties.11 

b.​ East Kentucky Power Cooperative has not demonstrated that its 
owner-members have a need for additional capacity or energy 

​ Beginning with a cautious skepticism to EKPC’s own load forecast based on past 

over-predictions; comparing their load forecast with the much more modest forecast 

from their own reliability coordinator, PJM Interconnection; and noting that the project at 

issue was proposed prior to the load forecast even being finalized; a picture emerges of 

a project preordained, rather than borne of necessity due to substantial inadequacy of 

current facilities to serve the Companies’ customer base. 

11 Kentucky Utilities Co. v. Pub. Serv. Comm’n, 252 S.W.2d 885, 890 (Ky. 1952). 

10 Case No. 2022-00402, Electronic Joint Application of Kentucky Utilities Company and Louisville Gas 
and Electric Company for Certificates of Public Convenience and Necessity and Site Compatibility 
Certificates and Approval of a Demand Side Management Plan and Approval of Fossil Fuel-Fired 
Generating Unit Retirements, Final Order at 11 (Nov. 06, 2023). 

9 Case No. 2022-00314, Final Order at 8, supra n.3; see also Case No. 2024-00129, Electronic 
Application of East Kentucky Power Cooperative, Inc. For a Certificates of Public Convenience and 
Necessity and Site Compatibility Certificates for the Construction of a 96 MW (Nominal) Solar Facility in 
Marion County, Kentucky, and a 40 MW (Nominal) Solar Facility in Fayette County, Kentucky and 
Approval of Certain Assumptions of Evidences of Indebtedness Related to the Solar Facilities and Other 
Relief, Order at 3 (Dec. 26, 2024). 
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i.​ EKPC has consistently over-estimated its projected capacity and energy 
needs 

​ Historically, EKPC’s forecasting approach has resulted in EKPC expecting annual 

demands that far exceed actual energy usage, and the 2024 LTLF may similarly 

overstate capacity and energy needs. While EKPC acknowledges that its 2024 LTLF 

projects higher energy and peak demand than previous forecasts, but does not directly 

address the historical pattern of exaggerating energy and demand needs in EKPC load 

forecasting. Appearing similarly exaggerated, EKPC’s 2024 LTLF does not support the 

need for the proposed Liberty RICE units.12  

​ EKPC’s 2024 forecast projects annual growth rates of 1.0%, 0.2%, and 1.5%, for 

each of residential, small commercial, and large commercial energy sales, respectively; 

and compound annual growth rates of 0.9% and 1.2% for winter and summer peaks, 

respectively.13 These growth projections were the result of a forecast process that 

aggregated individual distribution-level forecasts along with various adjustments, 

including discretionary and unspecified adjustments by the President/CEO and staff.14  

​ Virtually every forecast will be wrong in some respect, but history cautions that 

EKPC’s forecasts routinely exaggerate actual needs. EKPC’s 2020 and 2022 load 

forecasting exaggerated actual energy needs in even the early years of those forecasts. 

The 2022 load forecast exaggerated actual 2023 energy needs by over 2,200,000 

MWh, nearly 17% higher than actual energy needs in the first year of the 2022 

forecast.15 That level of near-term forecast inaccuracy injects doubt in the 2024 version.  

15 Direct Testimony of Julia J. Tucker, Ex. JJT-2. 

14 2024 LTLF at 12; see also EKPC Resp. to Staff 1.1, Attachment 1(a) Owner Member Forecast.pdf 
(noting distribution coop forecast process includes adjustments based on experience and judgment of 
President/CEO and staff).  

13 Direct Testimony of Julia J. Tucker at 10-11. 
12 Contra Application at 6. 
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​ Such doubts are deepened by the fact that EKPC has not offered assurances 

that it reassessed and changed load forecasting processes to account for historical 

exaggerations of future load.16 EKPC continues to use substantially the same methods, 

and continues to offer only limited disclosure of subjective adjustments made by utility 

staff.  

Where EKPC’s methods have changed, those changes would appear to make it 

directionally more likely that the forecasted energy and demand needs exaggerate what 

is actually in store. In particular, the 2024 LTLF and planning process attempted to 

forecast winter peaks and then applied a reserve margin over-and-above those 

forecasted peaks, which EKPC quantified “by analyzing the 1 in 10 probability of 

extreme weather events on the EKPC load forecast by modeling an extreme weather 

event occurring every two years for a 48-hour period within each of those two-year 

periods.”17 While the experiences of the last two years are important to incorporate into 

planning, EKPC’s heavy-handed approach risks overweighting that short-term history in 

its long-term forecasting.  

In all this, it is cold comfort that the 2024 LTLF does not explicitly account for the 

addition of new large load data centers. Large additions of new load may be possible, 

but as EKPC itself acknowledges, such growth is “somewhat speculative until specific 

projects are finalized and announced.”18 Without any concrete prospects to even speak 

of, it would be unreasonable, risky, and costly to assume future sales to imagined new 

customers as a basis for new generation needs.  

18 Direct Testimony of Julia J. Tucker at 8.  
17 Response to Staff Request 1-3. 

16 Instead, EKPC’s 2024 LTLF represents itself as continuing to apply the methodology detailed in EKPC’s 
Load Forecast Work Plan. 2024 LTLF, Sec. 1.0, at 1 
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ii.​ EKPC currently estimates greater capacity needs than its reliability 
coordinator 

​ EKPC’s load forecast projects significantly higher peak loads than PJM expects 

in the EKPC load zone, and EKPC has not sufficiently reconciled the two forecasts. 

EKPC’s load forecast projects base case Winter Peak demand to reach 3,870 MW by 

2035 (nearly a 300 MW increase relative to the 2022 IRP load forecast); and PJM’s 

projects a 2,900 MW Winter Peak in the EKPC load zone (a difference of nearly 1,000 

MW). According to EKPC, a simple comparison between these two forecasts cannot be 

made because PJM’s EKPC load zone forecast includes some non-EKPC load and 

excludes some EKPC load.19 That fact is undisputed. Still unclear, however, is whether 

the balance of that in-/excluded load fully explains the near 1,000 MW winter peak 

forecast difference.  

Although EKPC suggests that the PJM EKPC load zone forecast is lower 

because it does not account for EKPC load served using neighboring transmission 

systems,20 data provided post-hearing suggest something more may be at play. The 

amount of EKPC load served via neighboring transmission systems over the last five 

years roughly ranged from 370 to 770 MW, with winter peaks.21 This load would have 

the effect of increasing EKPC’s load forecast without increasing PJM’s EKPC load zone 

forecast,22 but would be offset by non-EKPC load served within the EKPC load zone, 

22 Response to JI PH 1.5.  

21 Response to JI PH 4. At hearing, Ms. Tucker explained that in order to get from PJM’s EKPC Load 
Zone forecast to a forecast of EKPC’s total load, PJM “adds back in” load represented in the “Saltlick and 
Pelfrey”, “Longbranch”, and “EKPC on LGE-KU Trans” circles in EKPC’s Market System illustration. 
March 18, 2025 HVT at 9:31 to 9:32 a.m. That may have been a misstatement, given that EKPC’s 
Response to JI PH 1.4 also identified “Duke Longbranch” as “DEOK load in EKPC Zone”, in which case 
Longbranch load would not be included in EKPC’s load forecast. EKPC Resp. to JI 1.5 (confirming that 
non-EKPC load in the EKPC Zone would not be included in forecasting EKPC requirements).  

20 March 18, 2025 HVT at 9:31 a.m. (Tucker cross-examination); Response to JI 3.38. 

19 March 18, 2025 Hearing Video Transcript (“HVT”) at 9:26 a.m. (Tucker cross-examination). See also 
EKPC Response to JI PH 4.a. (providing illustration of market system).  
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which ranged from roughly 16 to 30 MW. That would still leave an unexplained delta 

between the two forecasts of anywhere from 340 MW to 754 MW, against the nearly 

1,000 MW difference between the EKPC and PJM forecasts. Because data was not 

provided on an apples to apples basis, it is impossible to say what the exact difference 

is, but suffice to say in any event it is larger than the net max output of the proposed 

Liberty RICE (214 MW).  

Without more to explain this difference, EKPC’s forecasted growth and peak 

demand should be viewed with skepticism. The rigor of PJM’s analysis should be 

beyond dispute. As the reliability coordinator for load serving entities in thirteen states 

and the District of Columbia, PJM has serious planning and performance obligations 

that it meets with rigorous process and data.23 PJM’s forecast depends on data from all 

participating entities, including EKPC, and PJM’s forecast must account for the 

generation of every kilowatt hour needed to serve EKPC’s member-owners in every 

hour of the year.24  

PJM requires an accurate forecast of EKPC’s energy needs as much as EKPC 

does. EKPC must keep the lights on for its customers; PJM must make that possible for 

EKPC, along with utilities serving over 64 million more customers, including at the 

nation’s capitol. It should be possible to provide a quantitative explanation that more 

fully accounts for the near 1,000 MW difference between these two related, but distinct, 

winter peak forecasts. Much of the difference may be accounted for by the 370 to 770 

MW of EKPC load served via neighboring transmission systems, but not all.  

24 See, e.g., PJM Manual 37 at 14 (“PJM will re-evaluate the TLR level at least every clock hour and 
reissue the TLR via the NERC IDC as needed.”). 

23 NERC, Reliability Coordinators, https://www.nerc.com/pa/rrm/bpsa/Pages/RCs.aspx; PJM, PJM Manual 
37, Reliability Coordination (Revision 10, effective date April 01, 2013) (available at 
https://www.pjm.com/-/media/DotCom/training/nerc-certifications/trans-exam-materials/manuals/manual37
-reliability-coordination.ashx).  
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iii.​ EKPC’s Long Term Load Forecast was not fully finalized until after the 
hearing in this matter, well after the decision was made to build the facility 

​ Lastly, although EKPC relies on its long-term load forecast to claim a need for the 

proposed Liberty RICE units, the facts show that EKPC decided to pursue the RICE 

units long before finalizing that load forecast. That timing gives the impression that 

EKPC first found a solution, and then set out to say there is a load growth problem 

coming. This too casts doubt on the credibility of EKPC’s need claims.  

​ A rough timeline of the project submissions and approvals, alongside the long 

term load forecast process includes the following: 

Project timeline Long-Term Load Forecast Timeline 

June 10, 2024 - Project approved by 
EKPC Board25 

 

August 29, 2024 - Project submitted to 
PJM interconnection queue;26 

August 2024 - Owner-member load 
forecasts prepared;27 

September 19, 2024 - CPCN case 
opened;28 

 

September 20, 2024 - CPCN application 
filed;29 

 

 December 2024 - EKPC long-term load 
forecast finalized internally;30 

 December 27, 2024 - EKPC long-term 
load forecast submitted to RUS;31 

31 Response to JI posthearing request 6(c), attachment at PDF 2.  

30 Response to Staff 1-1(a), REDACTED_PSC_Attachment_1(a)_EKPC_LTLF_(1).pdf; March 18, 2025 
HVT at 9:59:55 to 10:00:35 a.m. (Tucker cross-examination). 

29 Verified Application. 
28 Notice of Election of Use of Electronic Filing Procedures. 

27 Response to Staff 1-1(a), PSC Attachment 1(a) Owner Member Forecast.pdf; March 18, 2025 HVT at 
9:59:12 to 10:00:15 a.m. (Tucker cross-examination). 

26 Direct Testimony of Darrin Adams at 8. 
25 Direct Testimony of Don Mosier, Attachment DM-1 at 1. 
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 March 24, 2025 - EKPC inquiry about 
status of RUS approval of long-term load 
forecast;32 

 April 03, 2025 - EKPC long-term load 
forecast approved by RUS;33 

 
Significant progress on the long-term load forecast didn’t even begin until three months 

after the application in this matter was submitted, and the forecast wasn’t ultimately 

finalized until almost ten months after the project was originally submitted to and 

approved by the EKPC Board. 

c.​ East Kentucky Power Company has not demonstrated an absence of 
wasteful duplication 

​ The Liberty RICE project is also based on the same need as another application 

still pending before the Commission, as well as a third yet-to-be-filed application (all of 

which EKPC has insisted must be considered together as a “plan in total,” despite being 

submitted separately and with independent deadlines for Commission action), without a 

complete evaluation of alternatives or even a revenue requirement presented to 

compare against, and based on a post-hoc rationalization that itself appears untenable 

on its face. EKPC has therefore not shown an absence of wasteful duplication. 

i.​ EKPC has not, and cannot, show an absence of wasteful duplication in 
three separate filings based on the same projected need 

​ Including the CPCN proceeding at hand, EKPC presently has two separate 

CPCN proceedings before the Commission, with a third soon to be filed.34 By dividing 

34 In Case No. 2024-00370, EKPC seeks CPCNs approving (a) the addition of a combined cycle gas 
turbine at Cooper Station (“Cooper NGCC”), (b) co-firing retrofits to Cooper Station Unit 2, and (c) 
co-firing retrofits to Spurlock Station Units 1-4, among other relief (“Cooper CCGT and Co-Fire CPCN”). In 
both this proceeding and Case No. 2024-00370, EKPC states that it intends to file a third CPCN 
application in the coming months for a solar generation project. While the record of that case has not 

33 Supplemental response to JI posthearing request 6. 
32 Response to JI posthearing request 6(b). 
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these projects across three separate CPCN proceedings, EKPC is improperly inhibiting 

the ability of the parties and Commission to determine whether there is wasteful 

duplication. 

In its application for the Liberty RICE units, EKPC gives several justifications for 

“need”: “to improve reliability concerns in the area when generation is not available, 

meet the forecasted load growth, support the addition of increased renewable energy 

and other issues that existing service is inadequate to provide.”35 With regard to 

“reliability concerns,” EKPC states specifically that “EKPC’s system . . . currently relies 

heavily upon the Cooper Station to support the grid in this region of the 

Commonwealth.”36 In its subsequent application for an additional set of CPCNs for 

generating capacity additions filed only two months later, EKPC identifies nearly the 

exact same “needs.” In the Cooper CCGT and Co-Fire CPCN, EKPC identifies support 

for system reliability in the region,37 forecasted load growth,38 and support for increased 

renewable energy.39 

Notably, to meet this purported need, EKPC is proposing three generation 

resources in the area - the existing Cooper Unit 2, the Liberty RICE plant, and the 

Cooper NGCC. EKPC claims that more generation in the area inherently improves 

reliability, but “for conditions assumed in transmission-planning studies, it is not 

necessary for all existing generation at Cooper Station plus the planned generation 

additions at Cooper Station and the Liberty RICE facility to be operating simultaneously 

39 Id. at   15. 
38 Id. at   4.  
37 Case No. 2024-00370, Verified Application at   16. 
36 Application at   12. 
35 Application at   9.  

been incorporated here it is publicly available (aside from confidential materials), and as stated below, 
EKPC has insisted the cases must be considered as part of a “plan in total.” 
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to maintain adequate and reliable service for the region.”40 Despite their claim to the 

contrary, with regards to reliability needs, it is clear that EKPC’s requested CPCNs 

would lead to wasteful duplication.  

Whether or not the Commission determines that the need identified in both 

applications is in fact sufficiently proven, EKPC has not, and cannot, prove an absence 

of wasteful duplication in two separate applications based on that same need. Kentucky 

Courts have explained that wasteful duplication includes “an excessive investment in 

relation to productivity or efficiency, and an unnecessary multiplicity of physical 

properties, such as right of ways, poles and wires.”41 Indeed, the public interest might be 

better served by substituting one large facility, adequate to serve all consumers, in place 

of an inadequate existing facility, instead of constructing a new small facility to 

supplement the existing small facility.42 EKPC itself has unequivocally indicated a need 

to evaluate the application in this case together with the subsequent application, stating:   

[a]ll of the pending CPCN applications, and the New 
ERA CPCN application to be filed in early 2025, are 
part of a well-designed, comprehensive resource plan 
to provide the reasonable, least-cost solution for 
EKPC’s owner-members. The Commission should 
look at the plan in total, because that is how it 
was assembled.43  

Essentially the same answer was given in the subsequent CPCN to a question from 

staff: 

[a]ll of the pending CPCN applications, and the New 
ERA CPCN application to be filed in early 2025, are 
part of a well-designed, comprehensive resource plan 
to provide the reasonable, least-cost solution for 
EKPC’s Owner-Members. The Commission should 

43 AG 2-1.b. 
42 Id.  
41 Ky. Utils. Co. v. Pub. Serv. Com., 252 S.W.2d 885, 890 (Ky. 1952).  
40 Case No. 2024-00370, Response to JI 1-41(c).  
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look at the plan in total, because that is how it 
was assembled.44 

The Company has repeatedly stated that the Commission should consider the 

need for the Liberty RICE Facility (as well as the Cooper Combined Cycle Gas Plant) as 

a “portion of EKPC’s overall plan for power supply.”45 Direct testimony from EKPC in 

both the Liberty RICE Facility and Cooper Combined Cycle Plant dockets both mention 

a “comprehensive resource plan” and an “overall Strategic Plan.”46 Unfortunately, EKPC 

has not given the Commission that opportunity to consider its overall power supply plan 

in totality.  

Further, in response to the self-posed question in his Direct Testimony asking 

“[w]hy is EKPC filing this request separately instead of waiting and combining it with any 

additional requests mentioned above?” Mr. Mosier states “The market for these types of 

engines, as well as natural gas fired combustion turbine engines in general, is under 

heavy demand. EKPC believes it is critical to secure production positions with the 

manufacturer to achieve the commercial operation timeline and satisfy our immediate 

capacity needs . . ..”47 

​ Production positions for the RICE Equipment, however, were already secured 

prior to the filing of this application.48 When pressed at hearing about why, given 

48 March 17 HVT at 10:11:18 to 10:12:25 a.m. (Mosier cross-examination). 
47 Direct Testimony of Don Mosier at 7.  

46 See, e.g., Direct Testimony of Don Mosier on Behalf of EKPC, at 7 (“EKPC . . . has identified the need 
for further additions and changes to its generation, investments in demand response and energy 
efficiency, new highly efficient natural gas generation and the possible co-firing of EKPC’s coal units at its 
Spurlock Station in Maysville, KY and Cooper’s coal units at Burnside, KY. These future additions will be 
complimentary to the addition of the Liberty RICE Facility and will help meet EKPC’s commitment to our 
Board’s Sustainability Plan and its overall Strategic Plan to diversify and decarbonize our generation fleet 
over the next decade”; Case No. 2024-00370, Direct Testimony of Don Mosier on Behalf of EKPC, at 7-8 
(walking through the contributions of the Liberty RICE facility and the previous application for solar 
generation).     

45 Response to Attorney General 1-9.  

44 Case No. 2024-00370, Responses to Staff’s First Information Request to East Kentucky Power 
Cooperative, Inc., Response 1. 
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production positions were already secured, the CPCNs couldn’t be filed together, Mr. 

Mosier responded that the Board had instructed EKPC to file as soon as possible, and 

they instructed so because he informed them that time was of the essence.49 

The argument that the cases couldn’t be filed together is further belied by 

evidence of record in both cases that indicates that they were submitted to the PJM 

interconnection queue as part of the same cycle. Indeed, the application for the new 

combined cycle resource applied for in the subsequent Cooper CCGT and Co-Fire 

CPCN application with the Commission was submitted to the PJM generator 

interconnection queue over eight months before the application for the Liberty RICE 

units was made.50 

In summary, the same need is cited in multiple applications for new generation, 

the timeline does not support EKPC’s argument that the two couldn’t be filed together, 

and the only argument for filing separately is the circular statement that time is of the 

essence because the Board instructed it to file immediately, and the Board instructed it 

to file immediately because time is of the essence. The evidence of record shows the 

clear possibility of wasteful duplication across EKPC’s various projects filed separately 

but as part of a “plan in total,” and EKPC has not met its burden on the standard for that 

reason alone. 

ii.​ EKPC has not performed a thorough review of all alternatives 

Even judging this application independently, it is clear that EKPC hasn’t met its 

burden because it hasn’t conducted a thorough review of all alternatives as required, 

and has stated themselves that they didn’t evaluate some alternatives at all. The choice 

50 Compare, Direct Testimony of Darrin Adams at 8-9 (in this case); with 2024-00370, Direct Testimony of 
Darrin Adams on Behalf of East Kentucky Power Cooperative, Inc. at 10.  

49 Id. at 10:13:22 to 10:15:30 a.m. 
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of the proposed units instead appears to have been a pre-ordained decision, and the 

only option presented to EKPC’s ultimate decision-makers, their Board of 

Owner-Members. 

As an initial matter, the RICE unit was the only option presented to EKPC’s 

Board.51 All other options had been ruled out by EKPC’s management team before the 

vote on the resolution authorizing the Liberty RICE project.52 There is no indication in 

the list of information presented to the Board that alternatives were ever considered.53 

Prior to proposing the project to its Board or the Commission, EKPC also did not 

conduct any of the steps that are typical of a thorough review of alternatives. It did not 

conduct an all-source request for proposals (“RFP”),54 and instead based the only 

comparison presented on estimates,55 which shifted even over the course of this case. 

As a reason for not conducting an all-source RFP, EKPC refers to its limited experience 

with two third-party bids into a prior RFP for solar resources that did not come to fruition 

as a reason for not looking for other alternatives,56 ignoring that they could themselves 

bid into an RFP if one were issued,57 and then at least compare apples to apples, rather 

than comparing a specific project in mind to abstract estimates. 

That the comparison to estimates is at best incomplete is plain on the face of the 

record, as well. The only quantitative comparison provided is to a simple-cycle 

combustion turbine,58 and EKPC stated plainly that several options were categorically 

58 Response to Staff 1-6. 
57 March 18 HVT at 10:05:08 to 10:06:21 a.m. (Tucker cross-examination). 
56 Response to JI 1-1(a). 
55 March 18 HVT at 10:05:08 to 10:06:21 a.m. (Tucker cross-examination) 
54 Response to JI 1-1(a).  
53 Direct Testimony of Don Mosier at 5-6. 
52 Id.; Direct Testimony of Don Mosier, Attachment DM-1 at 1. 
51 March 17 HVT at 9:19:50 to 9:20:33 a.m. (Mosier cross-examination). 

18 



 

excluded from consideration without evaluation, including battery storage,59 or battery 

storage paired with renewable generation.60 As a rationale for not evaluating batteries 

on their own, EKPC stated part of the rationale was the inability “to maintain rated 

output during long-duration extreme weather events such as Winter Storms Elliott and 

Gerri,” however when asked about the duration of peaks during those events EKPC 

witness Ms. Tucker did not answer with specifics, but admitted even these peaks did not 

exceed their current capacity.61 As an additional justification for not considering battery 

storage, EKPC has stated that it is “relatively new and unproven.”62 However, at hearing 

EKPC admitted not knowing how many such systems exist in the U.S., let alone the rest 

of the world.63 Comparatively, EKPC is well aware that there are only 25 Wärtsilä RICE 

facilities in the U.S.64 Indeed, RICE technology on the grid is sparse enough that EKPC 

didn’t even consider including it in its most recent IRP.65 

Furthermore, the estimates provided for comparison to a CT, even, are 

incomplete and shifting. When asked initially (and repeatedly) for any “resource 

selection and resource optimization analyses,” EKPC provided only a narrative 

description of the anticipated operation of the RICE units, with no particular justification 

other than the number of hours of operation needed to reach a breakeven cost between 

a RICE and a CT,66 and that they are “expected to run as much or more than 6,000 

hours per year.”67 

67 Direct Testimony of Julia Tucker at 24. 
66 Response to Staff 1-6. 
65 Response to Staff 1-6. 
64 Id. 
63 March 18 HVT at 10:04:10 to 10:05:03 a.m. (Tucker cross-examination). 
62 Response to JI 3-5.k.iii. 
61 March 18 HVT at 9:19:20 to 9:20:05 a.m. (Tucker cross-examination). 
60 March 18 HVT at 10:03:05 to 10:03:40 a.m. (Tucker cross-examination). 
59 Response to JI 2-18. 
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In the absence of an all-source RFP to evaluate actual alternatives, EKPC could 

have also conducted or updated capacity expansion or resource optimization modeling 

to more objectively evaluate and choose between potential sources based even on 

estimates, and compare least-cost solutions and how they relate to system reliability. 

However, EKPC did not conduct any such modeling to evaluate the proposed resource, 

either.68 By their own admission, RICE units were not included in the 2022 IRP, the last 

time such modeling was conducted.69 

​ The case at issue here presents a case study in exactly why a thorough 

evaluation of alternatives is required to show an absence of wasteful duplication. 

Without either an all-source RFP or capacity expansion modeling there is no way to 

evaluate whether EKPC has selected the most reasonable least-cost alternative. 

Indeed, there is no way of even determining what the actual cost of the proposal will be, 

as EKPC has not calculated an annual revenue requirement or present value revenue 

requirement.70 

iii.​ EKPC’s presented operation of the Liberty RICE is unreasonable and 
untenable 

The only modeling conducted was production cost modeling71 - which does not 

choose optimal sources, but only shows optimal dispatch of sources already chosen, 

71 Supplemental Response to Sierra Club 1-16. 
70 Response to Sierra Club 1-17; March 18 HVT at 10:02:55 to 10:03:05 a.m. (Tucker cross-examination). 

69 Staff 1-6; March 18 HVT at 10:02:10 to 10:02:46 a.m. (Tucker cross-examination). While not a part of 
the record in this case, EKPC’s recently-filed 2025 IRP indicates that “In the context of resource 
expansion planning and modeling for this IRP, all generating unit additions and changes requested in 
those CPCNs were assumed to be included as resources in the base-case,” and so no modeling will ever 
be conducted by EKPC to choose between resources to meet the supposed need. See Case No. 
2025-00087, Electronic 2025 Integrated Resource Plan of East Kentucky Power Cooperative, Inc., 2025 
IRP at 13. 

68 Responses to Staff 1-6; Sierra Club 1-3, and 1-16; JI 2-20.a.ii., JI 3-4.c., and JI 3-5.b.i. 
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given limited inputs.72 In this instance, the production cost modeling was used to 

perform an ex post facto comparison of a RICE unit and a CT, the reverse of the 

ordinary course of utility modeling,73 coincidentally showing that the expected capacity 

factor of the RICE just exceeds the previously-provided breakeven point of roughly 

6,000 hours per year, or a 68.5% capacity factor.74 Ms. Tucker stated of the high 

capacity factor that “[g]iven the high number of hours that the RICE plant is expected to 

operate, it would be reasonable to consider a baseload plant as an alternative.”75 

In contrast to this near-baseload operation, EKPC has indicated that operation at 

partial load and frequent starts and stops are also not only a part of the justification for 

the units, but part of the ideal operation of the facility. Regarding the ability to operate at 

less than full load Ms. Tucker stated in her Direct Testimony that: 

The RICE units have very little variation in heat rate between 
low load levels and full output. The flexibility in operating 
levels and fast start / ramp times, along with efficient heat 
rates make the RICE units cost effective when considering 
load following requirements for solar generation as more 
units are added to the system.76 

EKPC also stated that it anticipates up to five startups and shutdowns per unit per day, 

or 60 startups per day across engines.77  

A runtime of 6,000 hours per year is equivalent to a 68.5% capacity factor if it is 

operated at full capacity each of those hours (6,000 hours divided by 8,760 hours in a 

77 Response to JI 1-20.b; March 17 HVT at 2:28:15 to 2:29:05 p.m (Purvis cross-examination). 
76 Direct Testimony of Julia Tucker at 21. 
75 Direct Testimony of Julia Tucker at 24. 

74 Compare Direct Testimony of Julia Tucker at 23 (“It takes a run time of over 6,000 hours to equalize the 
total cost between the two technologies”) with Response to JI 3-5, Attachment JI3.5 RICE-CT-Economic 
Analysis.xlsx (showing a capacity factor from the production cost modeling of between 67.1% and 
75.2%). 

73 Id. 

72 See, e.g., Department of Energy, Power Sector Modeling 101 at 19 (available at 
https://www.energy.gov/sites/prod/files/2016/02/f30/EPSA_Power_Sector_Modeling_FINAL_021816_0.pd
f).  
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year). If any of units are run at less than full capacity in any of those hours, or if fewer 

than all units are running in all of those 6,000 hours, the facility as a whole would need 

to operate even more hours to meet that breakeven capacity factor. By comparison, if all 

units were run at 75% of full load at all operating hours they would need to operate over 

8,000 hours per year to reach the breakeven capacity factor of 68.5%. Additionally, at 

1,825 startups per engine per year, or almost 22,000 starts per year total, even with only 

5 minutes to full load,78 1,825 hours would already be at less than full load. Finally, if the 

any of the other assumptions underlying the comparison were to change, the entire 

house of cards also collapses. For instance, the heat rate for a generic RICE underlying 

the comparison is set at 8,109 BTU/kWh.79 In contrast, the most recent estimate for the 

heat rate of the Liberty RICE is in fact 8,423 btu/kWh,80 substantially higher (i.e., worse). 

Even adjusting this single assumption in the comparison appears to reduce the net 

revenue from the RICE by about $0.10 per MWh, or roughly a third of the difference 

between the RICE and the CT.81 

Assuming up to 5 starts and stops per day, and at least some down time between 

startup and shutdown, and some time not operating at full load, as well as at least some 

variation in heat rate, EKPC’s portrayed operation of these units simply doesn’t add up. 

3.​ The Commission should not grant a site compatibility certificate for 
the facility 

a.​ Standard 

Because the facility is proposed to be larger than 10 MW it is also required to obtain a 

site compatibility certificate from the Commission.82 Further, a site assessment report 

82 KRS 278.216(1). 
81 Calculated by adjusting the “Heat Rate” in row 3 of the attachment to JI 3-5 from 8,109 to 8,423. 
80 Response to JI 3-29. 
79 Response to JI 3-5, attachment. 
78 Direct Testimony of Julia Tucker at 21. 
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pursuant to KRS 278.708(3) and (4) is required, and because it is to be located on a site 

that does not already contain generating facilities larger than 10 MW it is required to 

comply with setback requirements.83 The Commission is entitled to deny an application 

for a site compatibility certificate, or it may require reasonable mitigation of impacts.84 

The statute lists potential mitigation measures, including “planting trees, changing 

outside lighting, erecting noise barriers, and suppressing fugitive dust,” but is notably 

silent on what basis the Commission may deny an application.85 

​ A site assessment report must include: 

(a)​A description of the proposed facility that shall include a proposed site 
development plan that describes:  

1.​ Surrounding land uses for residential, commercial, agricultural, and 
recreational purposes;  

2.​ The legal boundaries of the proposed site;  
3.​ Proposed access control to the site;  
4.​ The location of facility buildings, transmission lines, and other 

structures;  
5.​ Location and use of access ways, internal roads, and railways;  
6.​ Existing or proposed utilities to service the facility;  
7.​ Compliance with applicable setback requirements as provided 

under KRS 278.704(2), (3), (4), or (5); and  
8.​ Evaluation of the noise levels expected to be produced by the 

facility;  
(b)​An evaluation of the compatibility of the facility with scenic surroundings;  
(c)​The potential changes in property values and land use resulting from the 

siting, construction, and operation of the proposed facility for property 
owners adjacent to the facility;  

(d)​Evaluation of anticipated peak and average noise levels associated with 
the facility's construction and operation at the property boundary; and  

(e)​The impact of the facility's operation on road and rail traffic to and within 
the facility, including anticipated levels of fugitive dust created by the traffic 

85 Id. KRS 278.710 sets forth the criteria the Electric Generation and Transmission Siting Board may grant 
or deny a construction certificate for a merchant electric generating facility. While not strictly applicable to 
utility-owned facilities, the factors generally line up with the requirements of KRS 278.708, which are 
incorporated through KRS 278.216 for utilities, and so can be considered at least informative for decisions 
on site compatibility certificates. 

84 KRS 278.216(3). 
83 KRS 278.216(2). 
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and any anticipated degradation of roads and lands in the vicinity of the 
facility.86 

Each subpart above is discussed briefly below, but the overall picture is of a facility 

drastically incompatible with the current bucolic setting of the area. 

b.​ Description of the proposed facility & compatibility with scenic 
surroundings. 

​ The area around the proposed site for the facility is adequately described in 

EKPC’s site assessment report: 

The area northwest of Liberty, Kentucky was identified as an 
area primarily used as farmland and has a very low density 
of residential and rural buildings including mainly houses and 
barns. The selected location is located along State Highway 
49 (KY-49) on Carr Sasser Rd. The Liberty location is near 
existing farmhouses and structures but is located more than 
1 mile from any establishment of worship or business.87 

​ The proposed facility, in stark contrast, consists of an engine hall containing the 

twelve engine/generator sets, external engine exhaust trains (including ductwork and 

environmental controls), radiators, fuel tanks, access roads, laydown yards, and an 

administration building and guard shack as well as 5 acres for future expansion.88 The 

two stacks for the facility will be 180 feet tall from ground level, which itself is on a 

plateau higher than surrounding land, and therefore clearly visible from nearby 

roadways and surrounding properties.89 It is also unclear from the record whether EKPC 

has obtained property rights surrounding the facility to ensure the required setbacks. At 

hearing, Mr. Young stated that in relation to the setbacks, there is at least one piece of 

property for which they have not yet acquired possession or an option.90 

90 March 17 HVT at 10:30:30 to 10:32:42 a.m (Young cross-examination). 

89 Id. at 3-1; March 17 HVT at 10:32:45 to 10:33:50 a.m (Young cross-examination); Response to Staff 
4-4, Attachment at 3-6. 

88 Id. at 2-1. 
87 Direct Testimony of Brad Young, Attachment BY-2 (“Site Assessment Report”) Volume 1 at 2-1 to 2-2. 
86 KRS 278.708(3). 
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​ The construction and operation of the facility would also have substantial 

deleterious effects on the surrounding environment. As described above, the 

surrounding area is currently primarily farmland, without substantial traffic or other 

sources of contamination of the surrounding air and water.91 The facility would bring with 

it major emissions, including hundreds of tons of “criteria air pollutants,” such as 

particulate matter and nitrogen oxides92 (components of smoke and smog), as well as 

cancer-causing and odiferous hazardous air pollutants (“HAPs”) such as acrolein, 

benzene, and vinyl chloride.93 These factors would only be exacerbated by the 

proposed operating profile, including up to 60 starts and stops per day across the twelve 

units, and operation on diesel fuel up to 2,400 hours per year.94 

c.​ The potential changes in property values and land use;  

​ The limited data available on similarly-sized units also makes it difficult or 

impossible to accurately assess the potential impacts on surrounding property values. 

Sales data presented in the property value assessment from EKPC was limited to just 

two other facilities.95 Only one of those facilities is comparable in size,96 and it is 

unknown how they compare in operations or capacity factor to the proposed Liberty 

RICE.97 

97 Site Assessment Report Volume 2, Appendix B, the Property Value Impact Study does not present any 
information on the size or operational characteristics of any of the facilities chosen for comparison. When 
asked about operational characteristics in a post-hearing request, the Company objected. Response to 
Sierra Club post-hearing request 3. 

96 Response to Staff post-hearing request 2, attachment. 
95 Site Assessment Report Volume 2, Appendix B at 35. 

94 Response to Staff 4-4, Attachment at 2-7 to 2-11 and 3-5; March 17 HVT at 2:08:00 to 2:49:00 p.m. 
(Purvis cross-examination). 

93 Response to Staff 4-4, Attachment at 5-4; March 17 HVT at 2:43:17 to 2:49:00 p.m. (Purvis 
cross-examination) 

92 Response to Staff 4-4, Attachment at 2-18; March 17 HVT at 2:08:00 to 2:13:05 p.m. (Purvis 
cross-examination)  

91 Site Assessment Report Volume 1 at 2-1 to 2-2, Appendix E at page 3. Road traffic is discussed further 
in subpart e., below. 
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d.​ Evaluation of anticipated peak and average noise levels; 

​ EKPC conducted a modeled “acoustical evaluation” of the noise impacts of the 

proposed facility, and determined themselves that the impacts would be above USEPA 

and American National Standards Institute (“ANSI”) guidelines.98 Company Witness 

Young opines that the noise study showed that sound impacts were “consistent with the 

intent” of the guidelines,99 however it is unclear how violations of the guidelines at 

certain receptors could be consistent with such intent. The study itself was conducted 

using receptors at certain locations, apparently the locations of nearby buildings.100 

However, this itself is not compliant with the requirements of the statute, which requires 

“[e]valuation of anticipated peak and average noise levels associated with the facility's 

construction and operation at the property boundary[.]”101 While Mr. Young opined that 

the modeling conducted was “Ultra conservative we assumed every single unit in the 

facility was on at one time so full load full sound that could come from that facility all 12 

units all 12 units full output,”102 it is hard to see how that is conservative given the 

capacity factor EKPC has claimed is not only likely, but needed to make the plant 

economically viable, and the modeling nodes weren’t even at the fenceline of the facility. 

e.​ The impact of the facility's operation on road and rail traffic to and 
within the facility, including anticipated levels of fugitive dust created by 
the traffic and any anticipated degradation of roads and lands in the 
vicinity of the facility. 

The Site Assessment Report summary states, without quantification, that traffic during 

construction of the facility will increase for 3-6 months, including”congestion during the 

102 March 17 HVT at 10:37:40 to 10:38:10 a.m. (Young cross-examination). 
101 KRS 278.708(3)(d). 
100 Site Assessment Report Volume 1 at 5-1, Figure 5-1. 
99 Id. 
98 Direct Testimony of Brad Young at 12; Site Assessment Report Volume 1 at 5-1. 
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peak construction phase,” between 5:00 and 8:00 in the morning, and 4:00 and 6:00 at 

night,103 or during breakfast and dinner periods, roughly. It is further claimed that after 

construction traffic should return to normal, other than for deliveries.104 

​ This qualitative assessment, however, belies the full potential impacts of the 

facility on local traffic (along with associated congestion, noise, and air quality). 

According to the full traffic study, the nearby area sees annual average daily traffic of 

1,018 vehicles, with only 3.98% peak trucks (or 40 trucks a day).105 “During 

construction, an estimated 450 vehicles are expected during both AM and PM peak 

hours.”106 That is a whopping eleven-fold plus increase in the amount of daily trucks 

passing down the road, concentrated into both the hours between 5:00 and 8:00 a.m. 

and 4:00 and 6:00 p.m. Even after construction, permanent traffic levels will include 20 

trucks per day to the facility.107 These are not small passenger vehicles, either, but large 

tanker trucks carrying diesel fuel, urea, lube oil, and spare parts to the facility.108 Further, 

20 trucks per day is a low-end estimate. According to the limit requested by EKPC for 

their air pollution permit, the facility would be allowed up to 5,466 trucks per year to 

delivery diesel fuel, lube oil, and reactant for pollution controls, and up to 38 trucks per 

day.109 

​ Again, all-in-all, it is clear from EKPC’s own evidence that the facility and its use 

will be completely incompatible with the surrounding area and the current scenic setting. 

And citizens appear to be quite aware of it. EPA’s own summary of feedback received at 

109 Ids. 

108 Response to Staff 4-4, Attachment at 2-16; March 17 HVT at 2:23:55 to 2:27:45 p.m. (Purvis 
cross-examination). 

107 Id.  
106 Id.  
105 Site Assessment Report Volume 2, Appendix E at page 3. 
104 Id. 
103 Site Assessment Report Volume 1 at 6-1. 
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a community town hall included concerns about: safety, including fuel storage; light, 

sound, water and air pollution; and as summarized by the final comment “[w]e live in a 

rural area that is very peaceful and serene, and this plant would drastically alter the 

neighborhood.”110 

4.​ Conclusion 

​ For the foregoing reasons, Joint Intervenors respectfully request that the 

Commission deny the application for a CPCN for the Liberty RICE due to an absence of 

a showing of need or wasteful duplication. In addition, JIS recommend the Commission 

deny the site compatibility certificate due to the clear incompatibility of the proposed 

plant with the surrounding setting. 

[Signature and Certificate on following page] 
 

110 Response to JI 3-11, attachment, JI3.11_-_Summary_of_all_Public_Comments.pdf. 
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In accordance with the Commission’s July 22, 2021 Order in Case No. 
2020-00085, Electronic Emergency Docket Related to the Novel Coronavirus 
COVID-19, this is to certify that the electronic filing was submitted to the 
Commission on April 11, 2025; that the documents in this electronic filing are a 
true representation of the materials prepared for the filing; and that the 
Commission has not excused any party from electronic filing procedures for this 
case at this time. 
 

____________________ 
Byron L. Gary 
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