COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

In the Matter of:

ELECTRONIC APPLICATION OF
OHIO COUNTY WATER DISTRICT
FOR A CERTIFICATE OF PUBLIC
CONVENIENCE AND NECESSITY
PURSUANT TO KRS 278.020 AND 807
KAR 5:001

CASE NO. 2023-00192

N N N N N

VERIFIED APPLICATION

Order Requested by July 31, 2023

Pursuant to KRS 278.020(1) and 807 KAR 5:001, Section 15, Ohio County
Water District (“Ohio District”) applies to the Kentucky Public Service Commission
(the “Commission”) for an Order granting Ohio District a certificate of public
convenience and necessity (the “Certificate) to rehabilitate its existing raw water
intake facilities (the “Project”) at an estimated cost of $5,943,600. No long-term
debt will be incurred. No rate increase will be necessary at this time.

In support of its Application, Ohio District respectfully states:?

! To facilitate the Public Service Commission’s initial review of this Application, Ohio District has attached to

this Application a “Filing Requirements List” (Exhibit 1). The Filing Requirements List sets forth each relevant
statutory and regulatory requirement and identifies the exhibit or paragraph of the Application that satisfies the
requirement. In the electronic version of the Application, the listed exhibit or paragraph number is linked to the page
location or exhibit and can be immediately accessed and viewed by clicking on the listed page or exhibit number.
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General Information

1. The full name and post office address of Ohio District is: Ohio County
Water District, P.O. Box 207, 124 East Washington Street, Hartford, Kentucky
42347. Its electronic mail address is: ehickman@ocwdky.org.

2. Ohio District is not a corporation, limited liability company, or limited
partnership. It has no articles of incorporation or partnership agreements.

3. Ohio District is a water district organized pursuant to KRS Chapter 74.

4, Ohio District’s territory includes all of Ohio County, Kentucky, except
for the cities of Beaver Dam, Centertown, Fordsville, and Hartford, and portions of
Breckinridge, Daviess, Grayson, and McLean Counties. As of December 31, 2023,
Ohio District provided retail water service to 6,111 customers.? It also provides
wholesale water service to the cities of Beaver Dam, Centertown, and Fordsville.

5. Pursuant to 807 KAR 5:001, Section 4(8),® copies of all orders,

pleadings, and other communications related to this case should be directed to:

Eric Hickman, P.E.
General Manager
P.O. Box 207
124 East Washington Street
Hartford, KY 42347
(270) 298-7704
ehickman@ocwdky.org

2 Report of Ohio County Water District to the Kentucky Public Service Commission for the Year Ending December
31, 2022 at 49 (Ref Page 27).

% On May 31, 2023, Ohio District gave notice pursuant to 807 KAR 5:001, Section 8, of its intent to file this
application and to use electronic filing procedures.
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Damon R. Talley
Stoll Keenon Ogden PLLC
P.O. Box 150
Hodgenville, KY 42748-0150
(270) 358-3187
Fax: (270) 358-9560
damon.talley@skofirm.com

Felisa S. Moore
Stoll Keenon Ogden PLLC
300 West Vine Street, Suite 2100
Lexington, KY 40507
(859) 231-3039

Fax: (859) 253-1093
felisa.moore@skofirm.com

6. A copy of the Resolution of Ohio District’s Board of Commissioners

authorizing the filing of this Application is attached as Exhibit 2.
The Project

7. The proposed project is called the Raw Water Intake Rehabilitation and
Improvement Project (the “Project”). The Project involves the rehabilitation and
improvement of Ohio District’s existing raw water intake facilities (the “Intake
Facilities”), some of which are located in the Green River, near the community of
Cromwell in Ohio County, Kentucky. The Intake Facilities are located at
approximate river mile 130.5 of the Green River. Attached as Exhibit 3 is a vicinity
map depicting the location of the Intake Facilities. Attached as Exhibit 4 is an aerial

photograph showing the relative location of the Intake Facilities to Ohio District’s



existing Water Treatment Plant (the “WTP”), which is located approximately one
(1) mile away on U.S. Highway 231.

8. The Project consists of: (a) constructing two (2) new submerged intake
screening structures; (b) installing two (2) new 20-inch diameter ball joint ductile
iron pipe raw water supply lines; (c) constructing a new concrete vault set back off
the river bank to serve as a wet well and as an elevated valve access platform; (d)
connecting to the existing raw water supply line near the existing raw water pump
station; (e) stabilizing the river bank; and (f) implementing other erosion control
measures.

9. The Project’s total estimated cost will be $5,943,600. Ohio District is
the beneficiary of a $2,000,000 Community Development Block Grant from the
Commonwealth of Kentucky, Department for Local Government to the Ohio County
Fiscal Court (the “CDBG”) for this Project. Attached as Exhibit 5 is the executed
CDBG Grant Agreement. Ohio District will use interim financing to finance the
balance of the construction of the Project by issuing a short-term debt [either a Bond
Anticipation Note (the “BAN”) or a conventional bank loan] not exceeding twenty-
three (23) months. The short-term debt will be refinanced through the issuance of

long-term bonds once the Project is nearing completion or shortly thereafter. Ohio



District will apply to the Commission for authorization to issue such bonds prior to
the issuance.
Existing Facilities

10. Ohio District’s existing Intake Facilities are depicted on the aerial
photograph which is attached as Exhibit 6. The Intake Facilities were originally
constructed in the 1960’s. The original raw water lines leading from the screening
structures in the river to the main pump wet well were replaced in 1991. The Intake
Facilities consist of a main pump wet well set back approximately 225 feet from the
bank of Green River with two (2) intake screening structures mounted in the river.
The screens are designed to keep rocks, branches, plastic, and other debris from
entering the raw water line. Raw water is drawn in through either of the screens into
a single 16-inch diameter pipe that discharges to the pump wet well. From there it
is pumped to Ohio District’s WTP located approximately one mile away.

11.  When Ohio District constructed its new four (4) million gallons per day
(“MGD”) WTP in 2011, the existing raw water intake pumps and electrical gear
were replaced, but the existing wet well, raw water piping, and the screening
structures in Green River were not modified.

12.  All of Ohio District’s raw water comes from the Green River and is
treated at this single 4.0 MGD WTP. Every gallon of water treated at this WTP

comes from the Intake Facilities described above. Ohio District provides potable



water service to customers in portions of five (5) counties. It directly serves over
16,000 people through approximately 6,100 meters and indirectly serves, through
wholesale water service to three (3) cities, more than 23,000 people. All these
persons, numerous industries, business, schools, and other entities depend on Ohio
District to supply them with a dependable and adequate water supply. Ohio District,
in turn, relies upon the Intake Facilities.
Need for Project

13. In September 2019, divers from Green River Commercial Diving
conducted their normal annual two (2) day inspection of the intake screens and wet
well portion of the Intake Facilities. The divers cleaned the screens and dredged
areas around the intake screens that had been filled with sediment. They also
dewatered the pumping wet well and discovered a significant volume of sand and
mud in the bottom of the wet well. In addition, they found a large number of rocks
and a significant amount of other debris in the wet well. This was indicative of a
hole in the raw water line between the river and the wet well. Later, they discovered
this hole.

14.  The location of this hole in the raw water supply line presents a serious
problem because of the large size of the rocks that were removed from the wet well.
Attached as Exhibit 7 is a photograph of the main pump wet well taken by the Green

River Commercial Diving employees during its 2019 inspection. The large rocks



that are in the bottom of the wet well appear to be at least 6 to 8 inches in size.
Apparently, these large rocks were originally part of the rip rap that was used for
riverbank stabilization. The rocks entered the raw water line through the opening in
the line and “flowed” into the wet well by the force of the raw water pumps “pulling”
water from the river through the raw water line. Obviously, the hole in the raw water
line leading to the pump has gotten larger from the previous inspection to permit
rocks of this size to enter the wet well. This problem will worsen over time and
could cause pump damage, pump failure, and loss of water supply. In addition, there
is a slope failure at the river bank that could cause pipe separation by acting as a
pulling force on the pipe. A pipe failure, raw water supply line clog, or pump failure
would likely occur very quickly and without advance notice. If this happens, it will
mean catastrophic failure in a relatively short time. Ohio District would be required
to take extreme, emergency measures to continue supplying water to its customers.
For example, it would need to locate and mobilize a diesel powered back-up pump
and install a temporary raw water supply line. Estimated costs are $30,000 per
month for rental and operation of the pump.
Alternatives Considered

15.  Ohio District engaged the services of J. R. Wauford & Company

Consulting Engineers, Inc. of Nashville, Tennessee (“Wauford”) to perform the

following activities: (a) to review the findings of Green River Commercial Diving



and other field investigations; (b) to analyze and evaluate the existing Intake
Facilities; (c) to detail the existing problems; and (d) to make recommendations for
Improvements, renovations, or replacement of the existing Intake Facilities.

16. Wauford prepared a detailed Preliminary Engineering Report in March
2020, which was revised in April 2021. A copy of the Preliminary Engineering
Report is attached hereto as Exhibit 8. The Appendix of the Preliminary
Engineering Report contains the complete inspection report of Green River
Commercial Diving dated September 2019, including numerous photographs of the
rocks and other debris found in the wet well.

17. Wauford recommended two (2) alternatives: (i) replace the Intake
Facilities with a conventional concrete intake structure located in or adjacent to the
Green River; or (ii) renovate the existing Intake Facilities by constructing two (2)
new submerged screening structures, installing two (2) new raw water supply lines,
and constructing a new concrete vault set back off the river bank to serve as a wet
well and as an elevated valve access platform. Each of these Alternatives and the
estimated cost (as of April 2021) are discussed in more detail in the Preliminary
Engineering Report, but are summarized below:

a. Alternative No. 1 — Cost Estimate of $4,630,000. Alternate
No. 1 consists of the construction of a new cast-in-place multi-level concrete intake

structure, access bridge, electrical building, 16-inch diameter ductile iron pipe, and



installing two (2) new vertical turbine pumps. A cofferdam would need to be
constructed around the area where the new intake structure would be constructed.
b.  Alternative No. 2. — Cost Estimate of $2,125,000. Alternate
No. 2 enables Ohio District to utilize the existing wet well and the two (2) existing
raw water vertical turbine pumps. It consists of constructing two (2) new submerged
screening structures slightly upstream from the existing screening structures,
installing two (2) new raw water supply lines, and constructing a new concrete vault
set back off the river bank to serve as a wet well and as an elevated valve access
platform. The new valve vault wet well will be connected to the existing wet well
where the raw water pumps are located. There will be a separate raw water line from
each screening structure to the new valve vault wet well. A valve will be installed
on each raw water supply line for isolation purposes during cleaning or repair work.
This will enable Ohio District to continue to utilize one of the raw water supply lines
and screening structures while the other supply line and screening structure are being
cleaned or repaired, and vice versa. The screening structures will be located farther
into the river closer to the main channel than the existing screening structures. This
will reduce the silt and debris that collects on the screens. Also, the screening
structures will be in deeper water, which will help ensure that water can be

withdrawn from the river in the event of low water levels in the Green River.



18.  Either alternative can be constructed without taking the existing Intake
Facilities, including the existing raw water pumps, out of service. This will enable
Ohio District to continue to pump raw water from the Green River to its WTP during
construction.

19.  Ohio District’s Board of Commissioners considered both alternatives
and decided to move forward with Alternative No. 2, which is the more affordable
alternative. Ohio District then authorized Wauford to proceed with designing and
obtaining the necessary permits for Alternative No. 2.

20.  Construction of the Project will not result in wasteful duplication of
utility facilities or inefficient investment.

21. The Project will not compete with the facilities of any other public
utility.

22.  The Project will enable Ohio District to avoid the potential catastrophic
failure of its Intake Facilities and resulting disruption of water service to over 23,000
persons in a five (5) county area.

23.  For the foregoing reasons, the public convenience and necessity require
the Project’s construction.

Permits & Procurement
24.  The Project will require two (2) permits: one (1) from the United States

Army Corps of Engineers (the “USACE”) and one (1) from the Kentucky Energy
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and Environment Cabinet, Department for Environmental Protection, Division of
Water (the “DOW?”). Both of these permits have been obtained. The Project does
not require a franchise.

25. The USACE issued its permit to Ohio District under the provisions of
33 CFR 310 Nationwide Permit (the “NWP”’) No. 58, “Utility Line Activities for
Water and Other Substances,” and NWP No. 13, “Bank Stabilization” on June 22,
2022. A copy of the USACE permit is attached to this Application as Exhibit 9.

26. The DOW permit was issued on September 2, 2021 and is attached to
this Application as Exhibit 10.

27. Ohio District advertised the Project for construction bids in the Ohio
County Times-News on February 1, 2023 as required by KRS 424.260. The
Affidavit of Publication and Tear Sheet are attached to this Application as Exhibit
11.

28. Three (3) bids were received and were opened on February 16,
2023. The bids ranged from $5,237,000 to $12,353,150. The low bidder was
Garney Companies, Inc. of Nashville, Tennessee (“Garney”). A copy of the
Certified Bid Tabulation is attached to this Application as Exhibit 12.

29.  All of the Bids were significantly higher than the April 2021 estimate
of $2,125,000. Both Wauford and Ohio District expected a substantial increase over

the estimate, but were not expecting it to be more than double the previous
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estimate. Wauford then proceeded to perform value engineering to determine ways
to reduce the construction cost without modifying the Project function. After
speaking with each bidder, Wauford made some minor changes to the design and
requested a contract deduct for this change. Only the low bidder submitted a
deduct. The deduct was in the amount of $105,000.

30. Wauford prepared a Recommendation of Award letter dated March 27,
2023 and submitted it to Ohio District. Wauford recommended that Ohio District
accept the low bid submitted by Garney with a deductive change order in the amount
of $105,000. Thus, the effective amount of the contract with Garney will be for
$5,132,000. The Recommendation of Award letter is attached to this Application as
Exhibit 13.

31. At its regular monthly Board meeting on March 27, 2023, Ohio
District’s Board of Commissioners, after serious consideration, decided to move
ahead with the Project because of its critical importance to ensuring a dependable
and adequate supply of water to its customers. The Board adopted Resolution No.
2023-03-02, which declares the Bid submitted by Garney to be the lowest and best
bid and awards the construction contract to Garney, contingent upon the
Commission issuing a CPCN to enable Ohio District to construct the Project. This

Resolution is attached to this Application as Exhibit 14.
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32. In May 2023, Wauford prepared a Final Engineering Report, which is
attached to this Application as Exhibit 15. It contains a more detailed explanation
of the minor revisions made to the Project following the receipt of the bids on
February 16, 2023, the Engineer’s Summary and Recommendations, Bid Tabulation
Sheet, and the Modified Plan Sheets.

Financing the Project

33.  The Project’s total estimated cost is $5,943,600 as shown in Exhibit 21
to this Application. Ohio District proposes to finance the construction of the Project
through a combination of grants and interim financing. Originally, Ohio District
was the beneficiary of a $1,000,000 Community Development Block Grant from the
Commonwealth of Kentucky, Department for Local Government to the Ohio Fiscal
Court (the “CDBG”). Because the low bid for the Project was more than double the
previous estimate, Ohio District and the Ohio Fiscal Court requested that the CDBG
Grant be increased from $1,000,000 to $2,000,000. Their efforts were successful!
Attached as Exhibit 5 is the executed CDBG Grant Agreement for $2,000,000.

34. Inaddition, Ohio District has applied for a federal grant of $2,000,000
to offset the much higher than expected Project cost. Although there is no guarantee
that Ohio District will receive the full $2,000,000 federal grant, Ohio District is

optimistic, based on recent communications with federal officials, that it will receive
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the full amount requested. Ohio District will not know the exact amount of the
federal grant until late September or early October 2023.

35.  Ohio District will use short-term interim financing (not exceeding
twenty-three (23) months) to finance the balance of the Project cost rather than
Issuing long-term bonds (the “Bonds”) at this time. There are three (3) primary
reasons for this decision. First, the exact amount of the anticipated federal grant is
unknown at this time and will not be known for several months. Second, if Ohio
District were to issue long-term bonds at this time, it would need to borrow the entire
Project cost, less the $2,000,000 amount to be paid by the CDBG Grant. Third, Ohio
District would be required to start paying interest on the entire amount of the Bonds
as soon as the Bonds were issued.

36. By issuing a short-term Bond Anticipation Note (the “BAN”) or a
conventional bank loan (neither of which will exceed 23 months), Ohio District will
only be required to pay interest on the money as it is “drawn down” to pay the
monthly pay requests from the contractor. This will enable Ohio District to “have
its cake and eat it too.” It can wait until the Project nears completion or shortly after
completion to schedule the sale and issuance of the Bonds. The exact amount of the

federal grant will be known long before then so it can accurately size the amount of
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the Bond issue. Ohio District will apply to the Commission for authorization to issue
the Bonds prior to the issuance.
Compliance With 807 KAR 5:001, Section 15

37. Acopy of the original Plan Sheets for the Project is attached as Exhibit
16. A copy of the revised or modified Plan Sheets for the Project is attached as
Exhibit 17.

38.  The detailed specifications and contract documents are contained in the
Project Manual, which is attached as Exhibit 18.

39. A description of the Project’s location is on the Green River at river
mile 130.5 in the Cromwell community of Ohio County. Maps depicting this
location are attached as Exhibits 3, 4 and 6.

40. Ohio District had to purchase a small parcel of land containing 0.179
acres from the Horn family to gain additional frontage on Green River to install the
two (2) new raw water supply lines as part of this Project. A plat of this parcel is
attached as Exhibit 19. The Deed from the Horn family to Ohio District for this
small parcel is dated May 5, 2021, recorded in Deed Book 443, Page 610 in the Ohio
County Clerk’s office, and attached as Exhibit 20.

41. Except for a Certificate of Public Convenience and Necessity, Ohio
District has obtained all the necessary permits. See Exhibits 9 and 10 for a copy of

these permits.
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42. Ohio District states that there will not be any increase in the annual
operating costs of the Intake Facilities because of the construction of the proposed
facilities. The existing raw water pumps will still be used to pump raw water from
the Green River. None of the existing pumps nor electric motors will be replaced.
No pumps or electric motors will be installed as part of the proposed facilities. The
approximate annual cost of operating the existing Intake Facilities and the proposed
facilities will remain $98,000. A schedule of these costs is set forth in Exhibit 22
to this Application.

43.  Construction of the Project is expected to start approximately one (1)
week following the Commission’s issuance of the requested Certificate for the
Project. The estimated construction time is twelve (12) months.

Bid Extension

44.  Garney, the successful bidder on the Project, granted an extension of
time and agreed to “hold” its bid prices through June 30, 2023. See Exhibit 23.
Ohio District is confident that Garney will grant another extension through at least
July 15, but it is requesting an extension through July 31. As soon as a bid extension
has been obtained, it will be provided to the Commission.

45.  Ohio District respectfully requests the Commission to issue an Order
no later than July 31, 2023 granting a Certificate of Public Convenience and

Necessity to construct the Project.
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Conclusion
WHEREFORE, Ohio District requests that the Commission:
1. Grant Ohio District a Certificate of Public Convenience and
Necessity to construct the Project by no later than July 31, 2023;
2. Enter an Order granting the requested relief without holding an
evidentiary hearing in this proceeding; and

3. Grant any and all other relief to which Ohio District may be entitled.

Dated: June 9, 2023. Respectfully submitted,

ﬁm/ J%f

Damon R. Talley

Stoll Keenon Ogden PLLC
P.O. Box 150

Hodgenville, KY 42748-0150
Telephone: (270) 358-3187
Fax: (270) 358-9560
damon.talley@skofirm.com

Felisa S. Moore

Stoll Keenon Ogden PLLC

300 West Vine Street, Suite 2100
Lexington, Kentucky 40507-1801
Telephone: (859) 231-3039

Fax: (859) 253-1093
felisa.moore@skofirm.com

Counsel for Ohio County Water District
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VERIFICATION

COMMONWEALTH OF KENTUCKY )
) SS
COUNTY OF OHIO )

The undersigned, Ben Everley, being duly sworn, deposes and states that he
is the Chairman of Ohio County Water District, the Applicant in the above
proceedings; that he has read this Application and has noted its contents; that the
same is true of his own knowledge, except as to matters which are therein stated on
information or belief, and as to those matters, he believes same to be true.

IN TESTIMONY WHEREOF, witness the signature of the undersigned on

this 4™ day of June 2023. /3 %

Ben Everley, Chalrm
Ohio County Water 1strlct

Subscribed and sworn to before me by Ben Everley in his capacity as
Chairman of Ohio County Water District on this 91_*\ day of June 2023.

My Commission expires: Q\o\). &_\) D a5

Qo)?&/\ C. Vamre o

Notary Public
Notary ID: &VY\Q A6 AL
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CERTIFICATE OF SERVICE

In accordance with 807 KAR 5:001, Section 8, and the Public Service
Commission’s Order of July 22, 2021 in Case No. 2020-00085, | certify that this
document was transmitted to the Public Service Commission on June 9, 2023, and
that there are currently no parties that the Public Service Commission has excused
from participation by electronic means in this proceeding.

ﬂdwwz// \_/4%4,

Damon R. Talley
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EXHIBIT LIST

Filing Requirements List

Resolution Authorizing Chairman to File PSC Application for CPCN
Vicinity Map

Aerial Photograph Depicting Intake Facilities and Water Treatment Plant
CDBG Grant Agreement

Aerial Photo of Existing Intake Facilities

Photograph of Rocks in Wet Well

Preliminary Engineering Report

USACE Permit

Division of Water Approval Letter

Aftidavit of Publication and Tear Sheet

Certified Bid Tabulation
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Resolution Awarding Bid

Final Engineering Report

Original Plan Sheets

Revised Plan Sheets

Detailed Specifications and Contract Documents (Project Manual)



19.

20.

21.

22.

23.

Plat of Parcel Showing Location of Proposed Facilities

Deed to Parcel Where Proposed Facilities Will Be Constructed
Project Cost Summary

Estimated Annual Operating Cost of Proposed Facilities

Bid Extension
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FILING REQUIREMENTS

FILING REQUIREMENTS FOR AN APPLICATION FOR A
CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY

Source Authority

Requirement

Location

807 KAR 5:001, § 14(1)

Applicant’s name, mailing address and e-mail
address

Page 2, Para 1

807 KAR 5:001, § 14(1)

Statutory Reference — KRS 278.020 and
807 KAR 5:001, 815

Page 1

807 KAR 5:001, § 4(3)

Signature of Applicant’s Attorney

Page 17

807 KAR 5:001, § 4(3)

Name, Address, Telephone Number, Fax
Number, and e-mail address of Applicant’s
Attorney

Page 3, Para 5; Page 17

807 KAR 5:001, § 14(2)

If Applicant is corporation: State and date of
incorporation, attestation of good standing in
state of incorporation, statement regarding
authorization to transact business in Kentucky

Page 2, Para 2
Not Applicable

807 KAR 5:001, § 14(3)

If Applicant is a limited liability company: State
and date of organization, attestation of good
standing in state of incorporation, statement
regarding authorization to transact business in
Kentucky

Page 2, Para 2
Not Applicable

807 KAR 5:001, § 14(4)

If the Applicant is a limited partnership: a
certified copy of limited partnership agreement
and all amendments or statement identifying
prior Commission proceedings in which limited
partnership agreement and all amendments filed

Page 2, Para 2
Not Applicable

807 KAR 5:001, § 15(2)(a)

The facts relied upon to show that the public
convenience and necessity requires the proposed
construction

Pages 3-10, Para 7-23
Exhibits 7 & 8

807 KAR 5:001, § 15(2)(b)

Copies of franchises or permits for the proposed
construction or extension

Pages 10-11, Para 24-26
Exhibits 9 & 10

807 KAR 5:001, § 15(2)(c)

A full description of the proposed location,
route, or routes of the proposed construction or
extension, including a description of the
manner in which same will be constructed, and
the names of all public utilities, corporations, or
persons with whom the proposed construction
or extension is likely to compete

Page 3, Para 7

Page 4, Para 8

Page 8, Para 17
Pages 9 & 10, Para 18-21
Exhibits 3, 4, 6,19 & 20

Filing Requirements Checklist
Page 1 of 2




Source Authority

Requirement

Location

807 KAR 5:001, § 15(2)(d)(1)

Maps to suitable scale showing the location or
route of the proposed construction or extension,
as well as the location to scale of like facilities
owned by others located anywhere within the
map area with adequate identification as to the
ownership of the other facilities (Only one copy
submitted pursuant to Commission order of July
28, 2017)

Page 3, Para 7
Page 10, Para 21
Exhibits 3, 4, 6, and 19

807 KAR 5:001, § 15(2)(d)(2)

Plans and specifications and drawings of the
proposed plant, equipment, and facilities

Page 15, Para 37-38
Exhibits 16, 17 and 18

807 KAR 5:001, § 15(2)(e)

The manner in detail in which the Applicant
proposes to finance the proposed construction
or extension.

Pages 13-14, Para 33-36

807 KAR 5:001, § 15(2)(f)

An estimated annual cost of operation after
the proposed facilities are placed into service

Page 16, Para 42
Exhibit 22

KRS 322.340

Engineering plans, specifications, drawings,
plats and reports for the proposed construction
or extension prepared by a registered engineer,
must be signed, sealed, and dated by an engineer
registered in Kentucky

Every survey plat and physical description
prepared by a professional land surveyor and
submitted to a any public or governmental
agency shall display the certification by the
professional land surveyor under whose
supervision the plat or description was prepared.

Page 15, Para 37-38
Exhibits 16, 17, and 18

Page 15, Para 40
Exhibits 19 and 20

KRS 323.095

All working drawings, specifications, and
reports prepared by, or under the supervision of
licensed architect shall be imprinted with the
licensed architect’s seal

Not Applicable

Filing Requirements Checklist
Page 2 of 2




RESOLUTION NO. 2023-03-01

A RESOLUTION OF OHIO COUNTY WATER DISTRICT
AUTHORIZING DISTRICT CHAIRMAN TO APPLY TO
THE KENTUCKY PUBLIC SERVICE COMMISSION FOR
A CERTIFICATE OF PUBLIC CONVENIENCE AND
NECESSITY TO CONSTRUCT A RAW WATER
INTAKE IMPROVEMENTS PROJECT

WHEREAS, Ohio County Water District (the “District”) is a water district
created pursuant to KRS Chapter 74;

WHEREAS, KRS 278.015 provides that a water district is a utility and is
subject to the jurisdiction of the Kentucky Public Service Commission (the
“Commission”) in the same manner and to the same extent as any other utility;

WHEREAS, KRS 278.020(1) prohibits any utility from commencing the
construction of any plant or facility or installing any equipment to provide utility
service, except for that in the ordinary course of business, until that utility has
obtained a certificate of public convenience and necessity (the “CPCN”) from the
Commission;

WHEREAS, the District proposes to construct a Raw Water Intake
Improvements Project (the “Project”) to better serve its customers by providing a
more reliable supply of water;

WHEREAS, the District has engaged the services of J. R. Wauford &
Company, Consulting Engineers, Inc. (“Wauford”) to serve as consulting engineers
for the Project. Wauford has designed the Project and will perform the usual and
customary duties of consulting engineers, including Construction Administration
and Inspection Services; and

WHEREAS, the District has, or soon will have, obtained all the necessary
approvals to construct the Project, except for a CPCN.



NOW, THEREFORE, IT IS HEREBY RESOLVED BY THE BOARD
OF COMMISSIONERS OF OHIO COUNTY WATER DISTRICT AS
FOLLOWS: |

Section 1. The facts, recitals, and statements contained in the foregoing
preamble of this Resolution are true and correct and are hereby affirmed and
incorporated as a part of this Resolution.

Section 2. The Chairman is authorized and directed to take any and all actions
reasonably necessary to prepare, execute, and submit an application to the
Commission for a CPCN to construct the Project.

Section 3. This Resolution shall take effect upon its adoption.

Adopted by the Board of Commissioners of Ohio County Water District
at a meeting held on March 27, 2023, signed by the Chairman, and attested by
the Secretary.

OHIO COUNTY WATER DISTRICT

w (AL

Ben Everley, Chairmz{n

ATTEST:

éwm

Eddie Embry Sr., Secretary\




CERTIFICATION

The undersigned Secretary of Ohio County Water District (the “District”)
does hereby certify that the foregoing is a true copy of a Resolution duly adopted by
the District’s Board of Commissioners at a meeting properly held on March 27,
2023, signed by the Chairman of the Board of Commissioners, attested by the
Secretary of the Board of Commissioners, and now in full force and effect.

WITNESS my hand this 28 day of MARCH  ,2023.

S0 Eo

Eddie Embry Sr., Setretary
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Commonwealth of Kentucky
CONTRACT MODIFICATION

DOC ID NUMBER:

PON2 112 2300000711 Version: 2 Record Date: 05/09/2023

Document Description: Ohio County Water Intake Rehabilitation 21-006

Cited Authority:  KRS147A.002

Community Block Grant Program

MODIFICATION:

Modification Number: 1

Date: 03/28/2023

Original Contract Amount: $1,000,000
Amount of Increase / Decrease: $1,000,000
New Contract Amount: $2,000,000

Reason for Modification:

Reason for Modification: : Increase contract amount by $1,000,000 to cover cost overruns due to increased construction

Ccosts.
Issuer Contact:
Name: Olivia Clark
Phone: (502) 573-2382
E-mail: olivia.clark@ky.gov

Vendor Name: Vendor No. KY0035650
OHIO COUNTY FISCAL COURT Vendor Contact
Name: ANNE MELTON
130 EAST WASHINGTON STREET STE 215 Phone: 270-298-4493
Email: treasurer@ohiocountyky.gov
HARTFORD KY 42347
Effective From: 10/03/2022 Effective To: 12/31/2025
Line | Delivery Quantity | Unit Description Unit Price Contract Total Price
Item Date TG
1 0.00000 Ohio County Water Intake $0.000000 $2,000,000.00 $2,000,000.00
Rehabilitation 21-006

Extended Description:

Modification Number: 1

Date: 03/28/2023

Original Contract Amount: $1,000,000
Amount of Increase / Decrease: $1,000,000
New Contract Amount: $2,000,000

Reason for Modification: : Increase contract amount by $1,000,000 to cover cost overruns due to increased construction costs.
Location: Ohio County, Kentucky

Scope of Services:
This project consists of the design and construction of two new submerged intake screening structures, installation of 20 -inch ball joint DIP supply lines,



construction of elevated valve access platform, assembly of two intake screening on Green River, construction of Micropile foundation for intake screening

assemblies, connection to the existing supply line, rehab approximately 90 LF of existing 16-inch pipe using cured in place pipe (CIPP), rebuilding the current
450 LF of ductile iron intake line at river road in Cromwell Kentucky, erosion control and bank stabilization.

Shipping Information: Billing Information:

Department for Local Government - Office of Grants

Department for Local Government - Office of Grants
100 Airport Rd, 3rd F1

100 Airport Rd, 3rd F1

Frankfort KY 40601 Frankfort KY 40601

TOTAL CONTRACT AMOUNT: $2,000,000.00
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Modification Number: 1

Date: 03/28/2023

Original Contract Amount: $1,000,000
Amount of Increase / Decrease: $1,000,000
New Contract Amount: $2,000,000

Reason for Modification: : Increase contract amount by $1,000,000 to cover cost overruns due to
increased construction costs.

This Grant Agreement (GA) is entered into, by and between the Commonwealth of Kentucky,
Department for Local Government (“the Commonwealth””) and the Ohio County Fiscal Court
(“the Recipient/Contractor”) to establish an agreement for Ohio Count Water Intake
Rehabilitation. The initial GA is effective from September 15, 2022 through December 31, 2025.

Location: Ohio County, KY

Scope of Services:

This project consists of the design and construction of two new submerged intake screening
structures, installation of 20 —inch ball joint DIP supply lines, construction of elevated valve access
platform, assembly of two intake screening on Green River, construction of Micropile foundation
for intake screening assemblies, connection to the existing supply line, rehab approximately 90 LF
of existing 16-inch pipe using cured in place pipe (CIPP), rebuilding the current 450 LF of ductile
iron intake line at river road in Cromwell Kentucky, erosion control and bank stabilization.

Pricing:
Community Development Block Grant (CDBG) — not to exceed: $2,000,000

Project costs CDBG: $1,955,000
Administration Costs CDBG: $45,000
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GRANT INFORMATION AND IDENTIFICATION

Grant Agreement Number: 21-006

(pass thru)

Subrecipient: Ohio County

Project Name: Ohio County Water Intake Rehabilitation

Federal Agency: U.S. Department of Housing and Urban Development

Pass-Through Agency: Kentucky Department for Local Government

Assistance Listing Title: Community Development Block Grant/State’s Program
(Non-Entitlement)

Assistance Listing Number: 14.228
(formerly CFDA)

Award Year: 2021
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This Grant Agreement (GA) is entered into, by and between the Commonwealth of Kentucky,
Department for Local Government (“the Commonwealth’”) and the Ohio County Fiscal Court
(“the Recipient/Contractor”) to establish an agreement for Ohio Count Water Intake
Rehabilitation. The initial GA is effective from September 15, 2022 through December 31, 2025.

Location: Ohio County, Kentucky

Scope of Services:

This project consists of the design and construction of two new submerged intake screening
structures, installation of 20 —inch ball joint DIP supply lines, construction of elevated valve access
platform, assembly of two intake screening on Green River, construction of Micropile foundation
for intake screening assemblies, connection to the existing supply line, rehab approximately 90 LF
of existing 16-inch pipe using cured in place pipe (CIPP), rebuilding the current 450 LF of ductile
iron intake line at river road in Cromwell Kentucky, erosion control and bank stabilization.

Pricing:
Community Development Block Grant (CDBG) — not to exceed: $+606;666 $2,000,000

Project costs CDBG: $955;:666 $1,955,000
Administration Costs CDBG: $45,000
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1. GENERAL PROVISIONS

A. Contents of Agreement

This Grant Agreement, hereinafter called the “Agreement,” shall consist of the following
documents which are incorporated by reference as if fully set out herein: (1) the Grant
Agreement and all exhibits to which this Grant Agreement refers; (2) the Application, including
the Statement of Assurances; (3) all State and Federal Law requirements to which the
Application and this Agreement refer or apply; (4) the Kentucky Community Development
Block Grant Handbook currently in effect, plus any advisories; (5) The Guide to National
Objectives and Eligible Activities for State CDBG Programs; (6) any applicable administrative
regulations; and (7) any amendments or modifications to any of the above referenced
requirements.

B. General Definitions

Unless specifically provided otherwise or the context otherwise requires, when used in this
Agreement:

(1) "Act" means the Housing and Community Development Act of 1974, Pub. L. No. 93-383, as
amended.

(2) "Application" means the Commonwealth Small Cities Community Development Block Grant
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(CDBG) Application, and such other submittals, as are specified in Exhibit A of this Grant
Agreement.

(3) "CDBG" means a grant guided by Title I of the Housing and Community Development Act
of 1974, as amended and those regulations set forth in 24 CFR Part 570, Subpart I, as may be
amended from time to time and all other applicable Federal and State regulations and laws and
assurances signed by Recipient at the time the Recipient's Application was submitted.

(4) "Commonwealth" when not used to designate the territory of the Commonwealth of
Kentucky shall mean the Department for Local Government, its Commissioner, or any other
person to whom the Commissioner has delegated authority to act with respect to matters covered
by this Agreement.

(5) "Default" means any default set forth in Section 6-A to this Agreement.

(6) "Eligible Costs" means costs for the activities specified in Exhibit B of this Agreement for
which grant funds are budgeted as specified in Exhibit C of this Agreement, provided that such
costs (i) are incurred in connection with any activity which is eligible under Section 105A of
Title I of the Act, and (ii) conform to the requirements of Attachment B of Office of
Management and Budget Circular Omni Circular (Cost Principles Applicable to Grants and
Contracts with State and Local Government), as may be amended from time to time. For
purposes of determining the conformity of costs to said Attachment B, all costs set forth in
Section C thereof may be considered eligible without prior approval of the Commonwealth.

(7) "Environmental Conditions" means the condition imposed by law, particularly 24 CFR Part
58, and the provisions of the Agreement which prohibit or limit the commitment and use of grant
funds until certain procedural requirements have been completed.

(8) "Environmental Requirements" means the requirements described in 24 CFR Part 58.

(9) "Environmental Studies" means all eligible activities necessary to produce an "environmental
document", as that term is defined at Section 1508.10 of 40 CFR Part 1508, or to comply with
the requirements of 24 CFR Part 58.

(10) "Grant Funds" means those funds to be provided by the Commonwealth to Recipient
pursuant to the terms of this Agreement, as specified in Exhibit A of this Agreement.

(11) "HUD" means the United States Department of Housing and Urban Development.
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(12) "Participating Party" means any person, entity, firm, corporation or funding source
identified as such in Exhibit A and/or B to this Agreement.

(13) "Program Income" means the CDBG portion of: (i) any income earned by Recipient, or an
agent or agency of Recipient, from the disposition of real or personal property acquired in whole
or in part with grant funds; (ii) the repayment proceeds (including principal and interest) of any
loan made in whole or part with grant funds; (iii) any other revenues defined as program income
in 24 CFR Part 570, Subpart J. The "CDBG portion" means an amount computed by applying
the percentage of participation of CDBG funds (i) in the acquisition cost of the property to the
total income from the disposition of such property, (ii) in the amount of the loan to the total
repayment proceeds of such loan, or, (iii) in the cost of an activity to the total income from such
activity.

(14) "Project" means the activities described in the Application and in Exhibits B and C of this
Agreement, which are to be carried out to meet the objectives of the CDBG Program.

(15) "Recipient" means the local governmental entity receiving grant funds pursuant to this
Agreement, as more particularly identified on the cover page of this Agreement, as well as
“contractor” as defined in KRS 45A.030.

(16) "Recipient Activities" means those activities of the Project to be carried out by the
Recipient, its agent or agency, which activities are described in Exhibit B of this Agreement and
further defined in the Application.

(17) “Subrecipient” means governmental or private nonprofit organizations chosen by the
Recipient to undertake certain eligible CDBG activities identified as such in Exhibit A and/or B
to this Agreement.

2. AMOUNT AND AUTHORIZED USES OF GRANT FUNDS

A. Grant Assistance Provided

In consideration of the various obligations undertaken by the Recipient pursuant to this
Agreement, as represented by the Recipient in the Application, the Commonwealth agrees,
subject to the terms and conditions set forth herein, to provide the Recipient with grant funds in
the amount specified in Exhibit A of this Agreement.
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B. Authorized Uses of Grant Funds

The grant funds provided to the Recipient pursuant to this Agreement shall be used only for the
specific purposes described in Exhibit B of this Agreement and in the amounts budgeted in
Exhibit C of this Agreement, subject to the project amendments provisions of the
Commonwealth CDBG program.

C. Adjustments to Grant Funds

(1) The amount of grant funds which the Commonwealth has agreed to provide to the Recipient
under this Agreement has been determined by the Commonwealth in reliance upon the cost
estimates of the Recipient with respect to the activities set forth in the Application. The
Commonwealth reserves the right to reduce the grant amount (i) to conform to any revision to
which the Recipient and the Commonwealth may agree with respect to Exhibits B or C of this
Agreement, (ii) if the actual costs for activities are lower than those set forth in Exhibits B or C
of this Agreement, or (iii) if the investment by Participating Parties is less than the amount
specified in Exhibits B, C or D.

(2) The parties understand that funding pursuant to this Agreement may be discontinued by the
General Assembly in subsequent budgets.

D. Recipient's Use of Program Income

(1)“All Program Income shall be retained by the local governmental Recipient, unless
specifically directed otherwise by the Department for Local Government.”

(2) All Program Income which is received by the Recipient, prior to completion of all Recipient
Activities shall be used prior to, and in place of, any draw of grant funds to the extent adequate to
pay costs so incurred.

(3)Unless otherwise specifically stated in Exhibit B of this Agreement, all Program Income
received by the Recipient, after completion of all Recipient Activities shall be used by the
Recipient, for community or economic development activities eligible for assistance under Title I
of the Act as specified in the Guide to National Objectives and Eligible Activities for State
CDBG Programs.

3. DISBURSEMENT OF GRANT FUNDS
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A. Authorization

(1) Promptly after the Commonwealth has received from the Recipient two (2) fully executed
copies of this Agreement and has approved evidentiary materials required by Exhibit D of this
Agreement that would allow a draw of grant funds pursuant to the terms of Exhibits B and C of
this Agreement, the Commonwealth shall authorize the amount of grant funds specified in
Exhibit A of this Agreement.

(2) The Recipient is authorized to draw grant funds only in accordance with the provisions of this
Agreement and the procedures established by the Commonwealth. No payment by the
Commonwealth of an improper or unauthorized draw to the Recipient shall constitute a waiver of
the right of the Commonwealth to challenge the validity of said draw, to enforce all rights and
remedies set forth in the Agreement, or take corrective or remedial administrative action, which
action may include, without limitation, suspension or termination of the Recipient's funding
under this Agreement.

(3) The disposition of any grant funds that remain available following completion of the Project,
termination of this Agreement by the Commonwealth, or termination of the Project for any
cause, shall be in accordance with closeout procedures then in effect or established by the
Commonwealth including provisions of OMB Omni Circular and the Recipient shall not have
any rights to such grant funds.

B. Incurring Costs for Project Activities

(1) The use of grant funds is conditioned upon the Recipient incurring costs to be paid in
accordance with this Agreement or as otherwise approved by the Commonwealth in writing.
Except as permitted by 24 CFR Part 58, no costs to be paid out of project funds may be incurred
by the Recipient until all Environmental Conditions of 24 CFR Part 58 have been fully satisfied
and the Commonwealth has issued the environmental clearance required by 24 CFR Part 58.

(2) The authorization to incur costs in subsection (1) above is not an authorization to reimburse
those costs and does not mean or imply that such costs will be reimbursed out of grant funds.
The Recipient may voluntarily, at his or her own risk, and upon his or her own credit and
expense, incur costs as authorized in subsection (1) above, but his or her authority to reimburse
or to be reimbursed out of grant funds shall be governed by the provisions of this Agreement
applicable to the payment of costs and the release of funds by the Commonwealth.
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(3) Prior to the issuance by the Commonwealth of the environmental releases required by 24
CFR Part 58, the Recipient may not use any funds, including local funds, to take any action with
respect to the Project where such action might have an adverse environmental effect, would limit
choices among competing alternatives, or might alter the environmental premises on which the
pending clearance is based in such a fashion that the validity of the conclusions to be reached
would be affected.

C. Authorization by the Commonwealth for the Recipient to Draw Grant Funds

Recipient's draw of grant funds can occur only after the following has occurred:

(1) The Commonwealth has issued the environmental clearance required by 24 CFR Part 58,

(2) The Commonwealth has approved the required evidentiary materials specified in Exhibit D of
the Agreement,

(3) The Commonwealth has authorized, per the executed Notice of Approval of Evidentiary
Materials and Release of Funds, the Recipient's ability to draw grant funds,

(4) Recipient shall have submitted all certifications and materials required as conditions
precedent to Recipient's authority to pay costs out of grant funds,

(5) If authorized by Exhibit D herein and if the Commonwealth finds Recipient has timely and
acceptably submitted the evidentiary materials in Exhibit D herein, approved same, and if no
default has occurred, as defined in Section 6-A herein, and

(6) Recipient has not been served by the Commonwealth with notice of Recipient's suspension of
authority to so draw the grant funds nor is in breach of its obligation to report a default.

4. REPRESENTATIONS, WARRANTIES, AND OBLIGATIONS

A. Recipient's Representations and Warranties

The Recipient has, by and through consultations among all appropriate members of the
Recipient's governing body and its officers, examined each of the following and by its execution
of this Agreement the Recipient does, upon information and belief, represent and warrant to the
Commonwealth that:
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(1) The Recipient is duly organized and validly existing under the laws of the Commonwealth,
and has all the requisite power and authority to enter into this Agreement and to assume the
responsibilities for compliance with all Federal and State laws and regulations.

(2) A resolution, motion, order or ordinance has been duly adopted, passed or enacted as an
official act of the Recipient's governing body, authorizing the execution and delivery of this
Agreement by the Recipient and authorizing and directing the person executing this Agreement
to do so for and on behalf of the Recipient, said acts being done in such manner and form as to
comply with all applicable laws to make this Agreement the valid and legally binding act and
agreement of the Recipient.

(3) There is no action, proceeding, or investigation now pending, nor any basis therefore, known
or believed by the Recipient to exist, which (i) questions the validity of this Agreement, or any
action taken or to be taken under it, or (ii) is likely to result in any material adverse changes in
the authorities, properties, assets, liabilities, or conditions (financial or otherwise) of the
Recipient which would materially and substantially impair the Recipient's ability to perform any
of the obligations imposed upon the Recipient by this Agreement.

(4) The representations, statements, and other matters contained in the Application were true and
complete in all material respects as of the date of filing. The Recipient is aware of no event
which would require any amendment to the Application (other than an amendment which has
been filed with and approved by the Commonwealth) which would make such representations,
statements, and other matters true and complete in all material respects and not misleading in any
material respect. The Recipient is aware of no event or other fact, which should have been, and
has not been, reported in the Application as material information.

(5) The Recipient has obtained or has reasonable assurances that it will obtain all Federal, State
and local government approvals and reviews required by law to be obtained by the Recipient for
the Project.

(6) Insofar as the capacity of the Recipient to carry out any obligation under this Agreement is
concerned, (i) the Recipient is not in material violation of its Charter, or any mortgage, indenture,
agreement, instrument, judgment, decree, order, statute, rule or regulation and (ii) the execution
and performance of this Agreement will not result in any such violation.

(7) Except for approved eligible administrative and personnel costs, none of the recipient's
designees, agents, members, officers, employees, consultants or members of its governing body
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in which the program is situated, and no other public official of the recipients of such locality or
localities who exercises or who has exercised any functions or responsibilities with respect to the
project during his or her tenure, or who is in a position to participate in a decision-making
process or gain inside information with regard to the project, has or shall have any interest, direct
or indirect, in any contract or subcontract or the proceeds thereof for work performed in
connection with the project or in any activity, or benefit there from, which is part of this project
at anytime during or after such person's tenure unless all procedures for an exception have been
documented and submitted in writing to the Department for Local Government and the
Department for Local Government has approved such exception.

(8) Anti-Lobbying — The recipient certifies that;

(a) No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to influence an officer or employee of
an agency, a Member of Congress, an officer or employee of Congress, or an employee of a
Member of Congress in connection with the awarding of any Federal contract, the making of any
Federal grant, the making of any Federal loan, the entering into of any cooperative agreement,
and the extension, continuation, renewal, amendment, or modification of any Federal contract,
grant, loan, or cooperative agreement.

(b) If any funds other than Federal appropriated funds have been paid or will be paid to any
person for influencing or attempting to influence an officer or employee of any agency, a
Member of Congress, an officer or employee of Congress, or an employee of a Member of
Congress in connection with this Federal contract, grant, loan, or cooperative agreement, the
undersigned shall complete and submit Standard Form-LLL, “Disclosure Form to Report
Lobbying,” in accordance with its instructions.

(c) The undersigned shall require that the language of this certification be included in the award
documents for all subawards at all tiers (including subcontracts, subgrants, and contracts under
grants, loans, and cooperative agreements) and that all subrecipients shall certify and disclose
accordingly.

This certification is a material representation of fact upon which reliance was placed when this
transaction was made or entered into. Submission of this certification is a prerequisite for making
or entering into this transaction imposed by section 1352, title 31, U.S. Code. Any person who
fails to file the required certification shall be subject to a civil penalty of not less than $10,000
and not more than $100,000 for each such failure.

(9) Conflicts of Interest - The procedures for requesting, documenting, and submitting a request
for an exception from the Conflict of Interest provisions shall include the applicable procedures
delineated in 24 CFR 570.489(h)(4); KRS 99.350(8); KRS 61.252(1); KRS 65.003; and the local
community ethics code. This Conflict of Interest provision shall be in addition to the
requirements in the "Common Rule," 24 CFR Part 85, 24 CFR 570.489(h), A-110, KRS
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45A.340, KRS 61.210, KRS 61.220 and KRS 61.250 et. seq.

B. Obligation to Complete Recipient Activities as Scheduled

(1) The Recipient shall use its best efforts to assure the completion of the Recipient Activities
described in Exhibit B of the Agreement and further defined in the Application.

(2) The Recipient agrees that the foregoing undertaking and assurance means that Recipient
shall, to the maximum extent permitted by law, use and apply all of its governmental and
proprietary powers for such completion, including but not limited to those powers governing
taxes, other revenues, credit, eminent domain and appropriations, if necessary, for the purpose of
providing any shortfall between funds available under the grant and funds necessary to complete
all of the Recipient Activities described in Exhibit B of this Agreement.

C. Commonwealth Approval of Amendments

The Commonwealth will consider program amendments initiated by the Recipient or by the
Commonwealth. The Commonwealth defines a program amendment as a request for change in
an approved program which (i) is a new activity in the program, (ii) significantly alters the scope,
location, or objective of the approved activities or beneficiaries, and/or (iii) results in a change or
cumulative changes of the approved budget. Any amendments will be made in accordance with
the procedures set forth in the Kentucky Community Development Block Grant Handbook
established by the Commonwealth.

D. Notification and Action upon Default

(1) The Recipient shall promptly give written notice to the Commonwealth upon the discovery
by the Recipient of any default involving any Participating Party or Subrecipient, as defined in
Section 6-A of this Agreement.

(2) Promptly, upon the discovery of any default involving any Participating Party or
Subrecipient, the Recipient shall vigorously pursue, to the fullest extent possible, all remedies
available to Recipient to remove or cure such default, or to seek redress or relief from its effects,
including reimbursement for any grant funds expended on the Project, and to prevent or mitigate
any adverse effects on the Project. Recipient shall keep the Commonwealth fully informed as to
the status of such actions.

5. INSPECTION AND REVIEW
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A. Duty to Maintain and Rights to Inspect and Copy, Books, Records and Documents

(1) The Recipient shall keep and maintain such books, records and other documents as shall be
required under rules and regulations now or hereafter applicable to grants made under the CDBG
Program, and as may be reasonably necessary to reflect and fully disclose the amount and
disposition of the grant funds, the total cost of the activities paid for in whole or in part with
grant funds, and the amount and nature of all investments relative to such activities which are
supplied or to be supplied by other sources.

(2) All such books, records and other documents shall be available at the office of the Recipient
for inspection, copying, audit and examination at all reasonable times by any duly authorized
representative of the Commonwealth, HUD, the General Accounting Office and the Inspector
General of the United States.

B. Site Visits

Any duly authorized representative of the Commonwealth or HUD shall, at all reasonable times,
have access to all portions of the Project until completion of all closeout procedures and final
settlement and conclusion of all issues arising from this grant.

C. Reports

The Recipient shall promptly furnish to the Commonwealth all reports required to be filed in
accordance with any directives of the Commonwealth or any statute, rule or regulation of HUD.

6. DEFAULTS AND REMEDIES

A. Defaults

A default shall consist of any use of grant funds for any purpose other than as authorized in
Exhibits B and C of this Agreement; or any breach of any covenant, agreement, provision, or
warranty (i) the Recipient made in the Agreement; (ii) the Recipient made in any agreement
entered into between the Recipient and any Participating Party or Subrecipient, relating to the
Project; (iii) any Participating Party or Subrecipient, made in any agreement specified in Exhibit
D of this Agreement, or; (iv) of the time frame specified in Exhibit B of the Agreement.
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B. Remedies Upon Default

(1) Upon occurrence of any default as described in Section 6-A, the Commonwealth may
suspend the Recipient's authority to draw grant funds at any time by notice to the Recipient. If a
default is not cured within thirty (30) consecutive days from notice of such default by the
Commonwealth to the Recipient, the Commonwealth may continue such suspension or by
delivery of notice terminate this Agreement. In the event of a termination, the Recipient's
authority to draw funds shall have terminated at the date of the notice of termination and the
Recipient shall have no right, title or interest in or to any grant funds remaining.

(2) In addition to any other rights or remedies, if a default consists of the Recipient's failure to
submit the evidentiary materials described in Exhibit D of this Agreement or in other official
written notification, the Commonwealth shall have the right to terminate this Agreement and the
award of grant funds to which this Agreement relates by delivery of written notice to the
Recipient. Upon such termination, all obligations of the Commonwealth pursuant to this
Agreement and such award shall cease and the Recipient shall neither have nor retain any rights
whatsoever with respect to the grant funds provided under this Agreement.

(3) The rights and remedies of the Commonwealth shall be deemed to be cumulative and shall be
in addition to all those rights afforded the Commonwealth by law or equity. Any election of any
right or remedy shall not be deemed to be an election of that right or remedy to the exclusion of
any other right or remedy.

(4) The rights and remedies available to the Commonwealth in the event of a suspension or
termination of the Agreement shall survive such suspension or termination.

7. EVIDENTIARY MATERIALS

A. Commitments of Participating Parties and Subrecipients

(1) In selecting the Recipient for the award of this grant, the Commonwealth has relied, in
material part, upon the representations of the Recipient and Participating Parties or
Subrecipients, that the Recipient and the Participating Parties or Subrecipients (i) will carry out
certain activities connected with the Project; (i) will complete those activities; (iii) have, or will
have, the financial capability to assure the carrying out of the activities to the completion; and
(iv) will invest, or cause to be invested, a specific value amount in the Project.

(2) Evidentiary materials submitted by the Recipient as Exhibit D which have been submitted to
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and approved by the Commonwealth shall not be amended in any material respect without prior
written approval of the Commonwealth.

B. Form of Documentary Evidence

All documentary evidence of commitments submitted to the Commonwealth for approval shall
be in the form of either (i) a duplicate original, or (ii) a photographic copy of the fully executed
original, of the documents.

8. MISCELLANEOUS

A. Notice

(1) All amendments, notices, requests, objections, waivers, rejections, agreements, approvals,
disclosures and consents of any kind made pursuant to this Agreement shall be in writing.

(2) Any such communication shall be deemed effective for all purposes as of the date such
communication is mailed, postage prepaid, by first class, registered or certified mail, return
receipt requested, to be delivered only to the office of the addressee, addressed as follows:

(a) Communications to the Commonwealth shall be mailed to: Office of Federal Grants,
Department for Local Government, 100 Airport Rd, Frankfort, Kentucky 40601.

(b) Communications to the Recipient shall be addressed to the Recipient, at the address set forth
in Exhibit A of this Agreement, or such other address or representative as may be furnished by
the Recipient to the Commonwealth.

B. Assignment

No right, benefit, or advantage inuring to the Recipient under this Agreement and no burden
imposed on the Recipient hereunder may be assigned without the prior written approval of the
Commonwealth. An authorization by the Commonwealth for the transfer of grant funds by
Recipient to a Participating Party or Subrecipient, shall not be deemed an authorization for an
assignment, and such Participating Party or Subrecipient shall not succeed to any rights, benefits
or advantages of the Recipient hereunder.

C. Successors Bounds
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This Agreement shall bind, and the rights, benefits and advantages shall inure to, the Recipient's
SUCCessors.

D. Remedies Not Impaired

No delay or omission of the Commonwealth in exercising any right or remedy available under
this Agreement shall impair any such right or remedy or constitute a waiver of any default, or an
acquiescence therein.

E. Cumulative Remedies

All rights and remedies of the Commonwealth under this Agreement shall be cumulative.

F. Severability

If any article, subsection, clause or provision of this Agreement is held by any court to be
unenforceable or prohibited by any law applicable to this Agreement, the rights and obligations
of the parties shall be construed and enforced with that part, term or provision limited so as to
make it enforceable to the greatest extent allowed by law, or, if it is totally unenforceable, as if
this Agreement did not contain that particular part, term or provision.

G. Entire Agreement

This Agreement constitutes the entire agreement between the Commonwealth and the Recipient
and supersedes all prior oral and written agreements between the parties hereto with respect to
the subject grant. Notwithstanding the provisions of Section 1-A of this Agreement and anything
contained in the Application, the provisions of this Agreement shall prevail.

H. Table of Contents; Titles and Headings

Any table of contents and the headings of the sections and subsections set forth herein are not a
part of this Agreement and shall not be deemed to affect the meaning or construction of any of its
provisions.

I. Amendment of this Agreement
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This Agreement, or any part hereof, may be amended as previously described in Section 4-C
from time to time hereafter only in writing executed by the Commonwealth and the Recipient.

J. Governing Law

This Agreement as it may affect the rights, remedies, duties, and obligations of the
Commonwealth shall be governed by and construed in accordance with Federal and State law.
Insofar as Federal law does not apply, the provisions of this Agreement shall be governed by and
construed in accordance with the laws of the Commonwealth.

K. Waiver by the Commonwealth

The Commonwealth reserves and shall have the exclusive right to waive, at the sole discretion of
the Commonwealth, and to the extent permitted by law, any requirement or provision under this
Agreement. No act by or on behalf of the Commonwealth shall be, or be deemed or construed to
be, any waiver of any such requirement or provision, unless the same be in writing, signed by the
Commonwealth, and expressly stated to constitute such waiver.

L. Termination of Agreement

This Agreement shall terminate upon the completion of all closeout procedures respecting this
grant including provisions of the Single Audit Act, OMB Omni Circular and the final settlement
and conclusion between Recipient and the Commonwealth of all issues arising out of this grant.
Either party may cancel the contract upon written notice in accordance with Section 9 below.
This notice, if tendered by the Commonwealth, may also include the notice to cure provided for
in Section 6 B. (1). Upon termination of the agreement pursuant to this provision, the Recipient
shall have no right to grant funds remaining to be disbursed. This provision shall in no way
impair and shall be in addition to any additional remedies the Commonwealth may have upon a
finding of default or other non-compliance according to the terms of this Agreement. Upon
termination of this Agreement by either party with or without cause, the Commonwealth may
declare this Agreement void from the beginning without further obligation to the recipient.
Further, if the Agreement is terminated by the recipient with or without cause or by the
Commonwealth with cause, the Commonwealth may recover all funds paid to the recipient
hereunder.

M. Enforceability

Recipient agrees that if the Recipient or one of its subrecipients/contractors fails to comply with
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all applicable federal and state requirements governing the use of CDBG funds, the
Commonwealth of Kentucky may withhold or suspend, in whole or in part, funds awarded under
the program, or recover misspent funds following an audit or other investigation. Recipient shall
further agree it will repay funds determined to be misspent by any 3rd party officials such as
HUD, Inspectors General, auditors and law enforcement agencies. This provision is in addition
to all other remedies available to the Commonwealth of Kentucky under all applicable state and
federal laws.

N. Anti-Speculation Provisions-Sale of Real Property

(1) When, in Exhibit D of this Agreement, a document is required to contain a provision for the
prevention or discouragement of speculation in the purchase and sale of property by a
beneficiary of grant funds, then, unless otherwise specified, such provision shall comply with
this Section.

(2) The document shall prohibit the beneficiary of grant funds from selling or otherwise
disposing of the property within a period specified in Exhibit D of this Agreement after the date
of the purchase, for an amount in excess of the purchase price paid, plus the actual costs of any
improvements to the property by the beneficiary. The prohibition against sale shall have the
same force and effect as a lis pendens, and shall specify that in the event of any attempted sale in
violation of the provision; the Recipient shall be entitled to the ex-parte issuance of an injunction
restraining such sale. The document shall be executed and authenticated in such manner and
form as may be required under State law to authorize its recordation at the place of recordation of
deeds, as if a lis pendens and the document shall be so recorded.

(3) The document may, in conjunction with the foregoing or in lieu thereof, describe a procedure
where under, in the event of any sale of the property within the period specified in Exhibit D of
the Agreement, the amount of grant funds which benefited the beneficiary shall be repaid by the
beneficiary to the Recipient. Such procedure may include a pro-rata reduction of the amount to
be repaid, based upon the time elapsing between the date of the initial purchase of the property
and its disposition by the beneficiary. The document must either specify the amount of the grant
funds which benefited the beneficiary, or set forth a formula or agreed method for determining
such amount. The document shall be executed and authenticated in such manner and form as
may be required to authorize its recordation, as if a lis pendens and the document shall be so
recorded.
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Memorandum of Agreement Standard Terms and Conditions
Revised December 2019

1.00 Effective Date:

All Memorandum of Agreements are not effective until the Secretary of the Finance and
Administration Cabinet or his authorized designee has approved the agreement and
until the agreement has been submitted to the government contract review committee.
However, in accordance with KRS 45A.700, memoranda of agreement in aggregate
amounts of $50,000 or less are exempt from review by the committee and need only be
filed with the committee within 30 days of their effective date for informational purposes.

KRS 45A.695(7) provides that payments on personal service contracts and memoranda
of agreement shall not be authorized for services rendered after government contract
review committee disapproval, unless the decision of the committee is overridden by the
Secretary of the Finance and Administration Cabinet or agency head, if the agency has
been granted delegation authority by the Secretary.

2.00 EEO Requirements
The Equal Employment Opportunity Act of 1978 applies to All State government projects
with an estimated value exceeding $500,000. The contractor shall comply with all terms
and conditions of the Act.

3.00 Cancellation clause:

Both parties shall have the right to terminate and cancel this contract at any time not to
exceed thirty (30) days' written notice served on the Contractor by registered or certified
mail.

4.00 Funding Out Provision:

The state agency may terminate this agreement if funds are not appropriated to the
contracting agency or are not otherwise available for the purpose of making payments
without incurring any obligation for payment after the date of termination, regardless of the
terms of the agreement. The state agency shall provide the Contractor thirty (30) calendar
day’s written notice of termination of the agreement due to lack of available funding.

5.00 Reduction in Contract Worker Hours:
The Kentucky General Assembly may allow for a reduction in contract worker hours in
conjunction with a budget balancing measure for some professional and non-professional




Document Description Page 22

2300000711

Ohio County Water Intake Rehabilitation 21-006

service contracts. If under such authority the agency is required by Executive Order or
otherwise to reduce contract hours, the agreement will be reduced by the amount specified
in that document. If the contract funding is reduced, then the scope of work related to the
contract may also be reduced commensurate with the reduction in funding. This reduction
of the scope shall be agreeable to both parties and shall not be considered a breach of
contract.

6.00 Access to Records:

The state agency certifies that it is in compliance with the provisions of KRS 45A.695,
"Access to contractor's books, documents, papers, records, or other evidence directly
pertinent to the contract." The Contractor, as defined in KRS 45A.030, agrees
that the contracting agency, the Finance and Administration Cabinet, the Auditor of
Public Accounts, and the Legislative Research Commission, or their duly authorized
representatives, shall have access to any books, documents, papers, records, or other
evidence, which are directly pertinent to this agreement for the purpose of financial audit
or program review. The Contractor also recognizes that any books, documents, papers,
records, or other evidence, received during a financial audit or program review shall be
subject to the Kentucky Open Records Act, KRS 61.870 to 61.884. Records and other
prequalification information confidentially disclosed as part of the bid process shall not be
deemed as directly pertinent to the agreement and shall be exempt from disclosure as
provided in KRS 61.878(1)(c).

7.00 Violation of tax and employment laws:

KRS 45A.485 requires the Contractor and all subcontractors performing work under the
agreement to reveal to the Commonwealth, prior to the award of a contract, any final
determination of a violation by the Contractor within the previous five (5) year period of
the provisions of KRS chapters 136, 139, 141, 337, 338, 341, and 342. These statutes
relate to corporate and utility tax, sales and use tax, income tax, wages and hours
laws, occupational safety and health laws, unemployment insurance laws, and workers
compensation insurance laws, respectively.

To comply with the provisions of KRS 45A.485, the Contractor and all subcontractors
performing work under the agreement shall report any such final determination(s) of
violation(s) to the Commonwealth by providing the following information regarding the
final determination(s): the KRS violated, the date of the final determination, and the state
agency which issued the final determination.

KRS 45A.485 also provides that, for the duration of any contract, the Contractor and all
subcontractors performing work under the agreement shall be in continuous compliance
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with the provisions of those statutes, which apply to their operations, and that their failure
to reveal a final determination as described above, or failure to comply with the above
statutes for the duration of the agreement shall be grounds for the Commonwealth's
cancellation of the agreement and their disqualification from eligibility for future state
contracts for a period of two (2) years.

[Check box section below need only be included for Contractors that are quasi-
governmental entities or 501(c)3 non-profit entities.]

Contractor must check one:
The Contractor has not violated any of the provisions of the above statutes within
the previous five (5) year period.

The Contractor has violated the provisions of one or more of the above statutes
within the previous five (5) year period and has revealed such final determination(s)
of violation(s). Attached is a list of such determination(s) , which includes the KRS
violated, the date of the final determination, and the state agency which issued the final
determination.

8.00 Discrimination:

This section applies only to agreements disbursing federal funds, in whole or part, when
the terms for receiving those funds mandate its inclusion. Discrimination (because of race,
religion, color, national origin, sex, sexual orientation, gender identity, age, or disability) is
prohibited. During the performance of this agreement, the Contractor agrees as follows:

The Contractor will not discriminate against any employee or applicant for employment
because of race, religion, color, national origin, sex, sexual orientation, gender identity
or age. The Contractor further agrees to comply with the provisions of the Americans
with Disabilities Act (ADA), Public Law 101-336, and applicable federal regulations
relating thereto prohibiting discrimination against otherwise qualified disabled individuals
under any program or activity. The Contractor agrees to provide, upon request, needed
reasonable accommodations. The Contractor will take affirmative action to ensure that
applicants are employed and that employees are treated during employment without
regard to their race, religion, color, national origin, sex, sexual orientation, gender
identity, age or disability. Such action shall include, but not be limited to the following;
employment, upgrading, demotion or transfer; recruitment or recruitment advertising;
layoff or termination; rates of pay or other forms of compensations; and selection for
training, including apprenticeship. The Contractor agrees to post in conspicuous places,
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available to employees and applicants for employment, notices setting forth the provisions
of this non-discrimination clause.

In all solicitations or advertisements for employees placed by or on behalf of the
Contractor, the Contractor will, state that all qualified applicants will receive consideration
for employment without regard to race, religion, color, national origin, sex, sexual
orientation, gender identity, age or disability.

The Contractor will send to each labor union or representative of workers with which he/
she has a collective bargaining agreement or other contract or understanding, a notice
advising the said labor union or workers' representative of the Contractor's commitments
under this section, and shall post copies of the notice in conspicuous places available
to employees and applicants for employment. The Contractor will take such action with
respect to any subcontract or purchase order as the administering agency may direct as
a means of enforcing such provisions, including sanctions for noncompliance.

The Contractor will comply with all provisions of Executive Order No. 11246 of September
24, 1965 as amended, and of the rules, regulations and relevant orders of the Secretary
of Labor.

The Contractor will furnish all information and reports required by Executive Order No.
11246 of September 24, 1965, as amended, and by the rules, regulations and orders of
the Secretary of Labor, or pursuant thereto, and will permit access to his books, records
and accounts by the administering agency and the Secretary of Labor for purposes of
investigation to ascertain compliance with such rules, regulations and orders.

In the event of the Contractor's noncompliance with the nondiscrimination clauses of this
agreement or with any of the said rules, regulations or orders, this agreement may be
cancelled, terminated or suspended in whole or in part and the Contractor may be declared
ineligible for further government contracts or federally-assisted construction contracts in
accordance with procedures authorized in Executive Order No. 11246 of September 24,
1965, as amended, and such other sanctions may be imposed and remedies invoked as
provided in or as otherwise provided by law.

The Contractor will include the provisions of paragraphs (1) through (7) of section 202
of Executive Order 11246 in every subcontract or purchase order unless exempted by
rules, regulations or orders of the Secretary of Labor, issued pursuant to section 204 of
Executive Order No. 11246 of September 24, 1965, as amended, so that such provisions
will be binding upon each subcontractor or vendor. The Contractor will take such action
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with respect to any subcontract or purchase order as the administering agency may
direct as a means of enforcing such provisions including sanctions for noncompliance;
provided, however, that in the event a Contractor becomes involved in, or is threatened
with, litigation with a subcontractor or vendor as a result of such direction by the agency,
the contractor may request the United States to enter into such litigation to protect the

interests of the United States.
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Approvals

This contract is subject to the terms and conditions stated herein. By affixing signatures below, the parties
verify that they are authorized to enter into this contract and that they accept and consent to be bound
by the terms and conditions stated herein. In addition, the parties agree that (i) electronic approvals may
serve as electronic signatures, and (ii) this contract may be executed in any number of counterparts, each
of which when executed and delivered shall constitute a duplicate original, but all counterparts together

shall constitute a single contract.

Commonwealth of Kentucky:

Signature

Dennis Keene

Printed Name

Ohio County Fiscal Court

Signature

David Johnston

Printed Name

Approved as to form and legality:

Signature

Brandon Gibson

Printed Name

Signature

Printed Name

Commissioner, Department For Local
Government

Title

Date

Judge/Executive

Title

Date

General Counsel
Department for Local Government

Title

Date

County Legal Counsel

Title

Date
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Approvals

This contract is subject to the terms and conditions stated herein. By affixing signatures below, the parties
verify that they are authorized to enter into this contract and that they accept and consent to be bound
by the terms and conditions stated herein. In addition, the parties agree that (i) electronic approvals may
serve as electronic signatures, and (ii) this contract may be executed in any number of counterparts, each
of which when executed and delivered shall constitute a duplicate original, but all counterparts together

shall constitute a single contract.

Commonwealth of Kentucky:
-
/

b 4
i 1 / >
] Y e

Signature

Dennis Keene
Printed Name

Ohio County Fiscal Court

: )
Signature oo county Jupee ExecuTve

David Johnston
Printed Name

Approved as to form and legality:

NB B

Signature

Brandon Gibson
Printed Name

Signature

Printed Name

Commissioner, Department For Local
Government

Title
5-5-2023

Date

Judge/Executive

Title

April 20, 2023

Date

General Counsel
Department for Local Government

Title

5/8/23

Date

County Legal Counsel

Title

Date
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RAW WATER INTAKE IMPROVEMENTS
OHIO COUNTY WATER DISTRICT

Purpose and Scope

The purpose of this report is to relate the findings of studies and field investigations

related to recommended improvements to the raw water pumping facilities for the

Ohio County Water District which currently utilizes the Green River as a source of

raw water. The scope of this report includes the analysis of the existing raw water

intake facility, current problems, regulatory permitting concerns, and a discussion

of proposed alternatives for renovating or replacing the existing intake including

cost estimates and exhibits depicting the proposed work.

Existing Facilities

A.

General

The Ohio County Water District (OCWD) was chartered in 1962 and
provides potable water service to customers in Ohio, Davies, Butler,
Breckinridge, McLean, and Grayson counties. A new 4.0 MGD membrane
type Water Treatment Plant (WTP) was constructed and placed into service
in 2011 utilizing the Green River as a source of raw water. The existing raw
water intake is located at approximate river mile 130.5 near Cromwell,
Kentucky; the Green River level in the vicinity of the intake is generally
maintained during normal flow by the dam located near Rochester.
According to Navigation Charts published by the Louisville District of the
U.S. Army Corps of Engineers (see copy in Appendix), the pool level
upstream of Rochester Dam is elevation 379.9 and the pool level

downstream of Rochester Dam is elevation 363.0.

The existing intake is located at approximate river mile 130.5 of the Green
River and was originally designed in 1991 and consists of a main pump

wetwell set back off the riverbank with two intake screens mounted in the
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river. As part of the overall plant improvements in 2011, the existing raw
water intake pumps and electrical gear were replaced although the existing
structure and intake pipes were not modified. Raw water is drawn in
through either of the screens into a single 16-inch pipeline that discharges
to the pump well which contains two vertical turbine style pumps each with
a reported capacity of 2,800 GPM. The screens have a reported capacity
of 2,300 GPM each which is less than the reported 2,800 GPM capacity of
the raw water pumps. The Green River is the only source of raw water
utilized by the OCWD WTP and the existing raw water intake is the only
facility that the OCWD can use to transport raw water to the existing WTP.
The information related to existing buried raw water pipeline sizes and
valves were determined from plans and drawings of previous projects at the
raw water intake. This information should be verified during the field survey

of the facilities proposed herein.

Raw Water Screens and Supply Line

Raw water enters one of two screening structures located off the east bank
of the river that are designed to keep rocks, branches, and other debris from
entering the supply line. The intake screens are located at invert elevations
370.0 and 375.0 to allow for water withdrawal at differing water levels.
According to record drawings, the screens are sized for 2,300 gallons per
minute with a velocity of 0.5 feet per second and have 0.125-inch openings.
Each screen is connected to a separate 16-inch diameter ductile iron supply
pipe. The supply pipes are supported in the river by concrete piers until the
pipe enters the riverbank and is subsequently buried. The supply lines
combine into a single 16-inch line prior to entering the raw water intake
pumping structure which is located approximately 225 feet from the
riverbank. Cleaning of the screens is accomplished by forcing compressed
air through a single 6-inch diameter backwash line that removes debris and

sediment that are clogging the screen. The backwash line is supported in
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the river by the same concrete piers that the supply lines rest on. Valves
must be manipulated manually to transfer the backwash airflow from one

screen to another.

OCWD constructed an elevated valve access platform along the bank of the
river to access the isolation valves for the supply and backwash lines when
the river level is high. Additionally, a retaining wall consisting of metal sheet
piling, beams and cable has been added by the OCWD to increase bank

stabilization and reduce erosion directly above the intake pipes.

Raw Water Intake Pumping Structure

The raw water intake pumping structure consists of a concrete wetwell, two
vertical turbine pumps, valves, a chemical feed system, and associated
electrical equipment. Raw water enters the wetwell through the combined
16-inch DIP supply line and one of two vertical turbine pumps, which are
operated by variable frequency drives (VFDs) in the nearby electrical and
chemical building, pump up to 4.0 MGD (2,800 GPM) each through a
16-inch raw water transmission line to the WTP. The pumps have intake
screens at the bottom of the pump column to prevent debris from damaging
the pumps during operation. A small enclosure is located over the pump
motors and valve controllers on top of the station. Sodium permanganate
is injected into the raw water transmission line downstream of the pumps in
a chemical feed pit as a preoxidant. Electrical equipment including VFDs is
located in the adjacent metal building.

Il. Problems with Existing Facilities

On September 13 and 14, 2019, divers from Green River Commercial Diving

conducted an inspection of the raw water intake screens and wetwell. A copy of

the report produced from this inspection is located in the Appendix. The divers

cleaned the screens and dredged areas around the intake that had been filled with

sediment. The pumping station wetwell was dewatered in order to remove all
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rocks, sand, and mud. A large amount of rocks and other debris was found in
significant volume inside the pumping well which indicates there is an opening in
the piping system downstream of the screens. The report makes note of an
‘opening in the underground pipe” that appeared to be larger than in previous
inspections due to the size of the large rocks in the bottom of the wetwell. The
presence of large rocks in the wetwell is indicative of a serious problem that may
continue to worsen over time causing pump damage, pump failure, and/or loss of

water supply.

Another serious situation occurring at the intake is the apparent slope failure at the
bank which has resulted in the installation of sheet piling and restraint cable to
attempt to keep the bank from sliding and eroding. Bank failure will likely cause
pipe separation by acting as a pulling force on the pipe. This could lead to
catastrophic failure of the intake in a relatively short time period requiring quick

action.

The combination of the apparent hole in the intake supply line and bank retaining
wall failure warrant action to protect the raw water supply and the customers of the
OCWD. A pipe failure, supply line clog, or pump failure caused by any one of
these concerns would likely occur very quickly, resulting in the OCWD having to
take extreme measures to be able to supply water to its customers. In order to
supply raw water to the WTP during an emergency, diesel powered back-up
pumps would have to be trucked to the site in order to supply the peak demand of
the system. The time required to get these pumps on-site and set up to pump into
the raw water transmission line may be longer than the water storage tanks in the
distribution system are able to supply water to customers. Additionally, these
pumps would have to be moved up and down the riverbank as the Green River
water surface elevation increases and decreases, would have to be regularly
refueled, and would require continual maintenance to prevent clogging. The rental
cost of these pumps would be approximately $30,000 per month depending on the

number of pumps required. There is also a potential that backup pumps may not
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be available in a timely manner in an emergency. These pumps would be required

until the problem is resolved which could be several months depending on the

severity of the issue. A contractor would be required to perform a majority of pipe

or equipment repairs to the existing system due to the potential of the work to be

in or along the Green River, depth and size of the raw water supply line, and having

the necessary equipment and machinery for equipment repairs or installation.

Proposed Raw Water Intake Improvements

A.

General

Two alternatives were considered for improving or replacing the existing
raw water pumping system with Alternative No. 1 consisting of a new
traditional style reinforced concrete intake located in or adjacent to the
Green River and Alternative No. 2 consisting of renovation of the existing
intake structure with new screens and pipes. Both alternatives are
described in greater detail hereinafter. For the existing raw water intake
supply line and pumping station to remain in operation, it is proposed to
leave the existing intake screens, air backwash system, and supply line in
operation while improvements are constructed. This concept would allow
existing facilities to remain in operation until the new facilities are complete

minimizing time required for change over to the new system.

Alternative No. 1 — Conventional Concrete Intake

Alternative No. 1 consists of the construction of a new cast-in-place multi-
level take-off concrete intake, access bridge, electrical building, 16-inch DIP
water line, and appurtenances. The intake structure is proposed to be
constructed in the Green River immediately upstream or downstream of the
existing intake screens. A cofferdam, which is a circular structure
constructed of steel sheet piling, would be constructed around the area
where the intake is proposed to be constructed and concrete would be

poured to form a base for the structure. If geotechnical reports indicate a
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deep foundation is required, piles will likely have to be driven into the river
bottom prior to pouring the concrete base. The intake should have openings
at varying elevations allowing water to enter before proceeding through a
traveling water screen and into the wetwell. The traveling water screen is
designed to prevent debris, rocks, and leaves from entering the wetwell for
pump protection.

Two vertical turbine pumps are proposed to pump raw water from the
wetwell through a check valve and isolation gate valve to a 16-inch DIP
water line which would connect to the existing 16-inch raw water
transmission line near the existing raw water intake pumping station. If the
capacity and dimensions of the existing raw water pumps are sufficient, they
may be able to be reused in the new intake although this will complicate
transferring use from the existing intake to the proposed new intake.
Provisions for a future third pump and valves should be provided which
would allow the use of three — 4.0 MGD pumps for a firm pumping capacity
of 8.0 MGD allowing for future growth or additional equipment redundancy.
An access bridge is proposed to span from the intake to the bank where
OCWD personnel would be able to access the intake during high water
levels. The bridge can also be used to transport equipment out to the intake
structure without the use of a crane or other lifting device although the
bridge is not proposed to be designed for vehicle access. The 16-inch raw
water line exiting the intake structure is proposed to be attached to the
bottom of the access bridge before proceeding underground and

connecting to the existing 16-inch raw water that discharges to the WTP.

An electrical building is proposed to be constructed near the end of the
access bridge to house the pump VFDs, control panel, telemetry equipment,
and other electrical gear. The electrical building floor and motor floor of the
intake should be designed above the 500-year flood level to allow personnel

to access the intake during high water levels. According to the latest revised
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Flood Insurance Rate Map published by the Federal Emergency
Management Agency for Ohio County, Kentucky (see attached copy in the
Appendix), the 100-year flood elevation in the vicinity of the intake is
approximately elevation 411.50 although no 500-year flood elevation was
depicted. Additionally, the take-off ports can be closed if the wetwell must
be accessed for any reason such as cleaning or equipment inspection.
Alternative No. 1 is estimated to cost $4,630,000 as shown on Cost
Estimate No. 1 and is depicted at Exhibit Nos. 1 and 2 located at the end of
this report.

Alternative No. 2 — Submerged Piping and Screens

Alternative No. 2 includes the construction of two new submerged intake
screening structures, 20-inch ball joint DIP supply lines, elevated valve
access platform, connection to the existing supply line, and other
miscellaneous improvements. A new valve wetwell and 20-inch butterfly
valves should be used to connect to the existing supply line near the
pumping station. The purpose of the valves is to be able to construct and
test the proposed raw water supply line while still using the existing supply
line. The line is proposed to split into two supply lines with a valve located
on each supply line for isolation purposes during cleaning or repair work.
The valve wetwell is proposed to be constructed with a top elevation at the
100-year flood elevation for valve access during high flow events. Ball joint
pipe is proposed to proceed from these valves out into the river where the
pipe should be buried until reaching the screening assemblies. The
screening assemblies are proposed to be located farther into the river than
the existing screens to help reduce the amount of silt and debris that may
accumulate as well as provide a deeper location for raw water withdrawal

in case of extreme low water levels.
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The screening assemblies are proposed to be horizontally mounted atop
micropiles for anchoring on the riverbed. Air backwash lines are proposed

for independent screen cleaning.

Implementation of Alternative No. 2 should remedy the problems currently
experienced in the existing raw water supply line; however, since the
location of the hole allowing large rocks to enter the supply line and pumping
station wetwell is unknown, it cannot be guaranteed that connecting this
existing line will remedy that problem particularly if the hole is near the
pumping station. Connecting a new supply line directly into the wetwell
carries a risk of a potential collapse of the entire structure due to the uneven
backfilling of the pumping station while one or several sides are exposed
while the pipe is installed at a depth of almost 40 feet. This Alternative is
estimated to cost $2,125,000 as shown on Cost Estimate No. 2 and
depicted at Exhibit Nos. 1 and 2 located at the end of this report.

Regulatory and Permitting Considerations

The two regulatory agencies that have approval authority related to either
alternative proposed herein consist of the Kentucky Division of Water (DOW) and
the U.S. Army Corps of Engineers (COE). The permits required by DOW include
a Water Withdrawal Permit, Water Quality Certification, and Form DW-2 which
should be able to be obtained in a reasonable time considering there is an existing
intake located at the proposed site. DOW also maintains a five-mile rule stating
that raw water intakes cannot be located within five miles downstream of a
wastewater treatment plant outfall. There are no known wastewater treatment

outfalls located five river miles upstream of the raw water intake site.

The COE will require an individual Section 404 permit for the activities proposed
herein which will likely require from several months to a year to obtain. There may
be some provision that the proposed activities can be classified as maintenance

although this will require a decision by the COE District Engineer. The permitting
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VI.

process could require endangered species or archaeological studies which can
further delay the permitting process. The use of federal funds for financing the

project can also increase said requirements.

Summary

The raw water intake supply line and pumping station face serious issues that
could result in a loss of raw water supply to the OCWD. Due to the presence of
large rocks in the intake wetwell, apparent hole in the supply line, and riverbank
slope instability, improvements must be made. If improvements are not
constructed, a pipe failure, clog, equipment damage, or pump failure could occur
in a short amount of time causing an emergency. Backup pumps and equipment
may not be available or be able to be transported on site quickly, resulting in the
potential loss of water in the OCWD system. Additionally, any repair work due to

one of these situations arising is likely to be time consuming and expensive.

The pros and cons of the two alternatives presented hereinbefore are stated in the

following table.

Alternative No. 1 — Alternative No. 2 -
Conventional Concrete | Submerged Piping and
Evaluating Factor Intake Screens
Lifespan 100 years 25 years
Access during flood Yes Partially
events
Reliability High Medium
Construction Cost High Medium
Potential for Low Medium to High
Catastrophic Failure
Expansion Capabilities High Low
for Future Growth
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Due to the likely lengthy process required to obtain regulatory permits, it is
recommended that the OCWD proceed with the design and permitting phase of

the project in an expeditious manner.

10
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COST ESTIMATE NO. 1
CONVENTIONAL CONCRETE RAW WATER INTAKE

OHIO COUNTY WATER DISTRICT
OHIO COUNTY, KENTUCKY
WAUFORD PROJECT NO. 2125

Site Development and Cofferdam

Structural Concrete including Access Bridge
Suspended 20-inch Pipe from Access Bridge
Interior Piping and Site Piping

Miscellaneous Metals and Fiberglass

Raw Water Intake Pump Building

Equipment Installation
Relocation of Existing Pumps, VFDs, and Accessories
Process Painting and Coating

Miscellaneous Concrete, Paving, and Fencing

ltem Description
1.

2.

3.

4,

5.

6. Electrical Building
7.

8. Electrical
9.

10.

11.

12.

13.

Process Equipment

Traveling Water Screen $275,000
Valves $25,000
Controls $25,000

ESTIMATED CONSTRUCTION COST
CONSTRUCTION CONTINGENCIES (20%)

1. Budgeted for Construction:
Geotechnical Study (by others)
Permitting

2. Engineering: Survey and Design
Bidding and Award
During Construction (365 days):

TOTAL ESTIMATED PROJECT COST

ENR CONSTRUCTION COST INDEX — 11750 (March 2021)

CE -1

Cost
$1,500,000
$680,000
$150,000
$75,000
$90,000
$55,000
$100,000
$185,000
$70,000
$100,000
$20,000
$75,000

$325,000
$3,425,000

$675,000

$4,100,000
$15,000
$50,000

$275,000
$10,000
$180,000

$4,630,000
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COST ESTIMATE NO. 2

SUBMERGED PIPING AND SCREENS

OHIO COUNTY WATER DISTRICT
OHIO COUNTY, KENTUCKY
WAUFORD PROJECT NO. 2125

Connection to Existing Raw Water Line
including Valve Wetwell, Valves, and

20-inch DIP Water Line with Ball Joints
20-inch Restrained Joint DIP Water Line
4-inch DIP Air Backwash Line with

Intake Screening Assemblies on Green
Micropile Foundation for Intake

Screening Assemblies

Mobilization for Marine Work

Sheeting and Shoring

ltem Quantity Description
1. Lump Sum
Fittings
2. 210 L.F.
3. 240 L.F.
4. 800 L.F.
Restrained Joints
5. 2 Each
River
6. 2 Each
7. Lump Sum
8. Lump Sum  Dewatering
9. Lump Sum
10. Lump Sum

Erosion Control and Bank Stabilization

ESTIMATED CONSTRUCTION COST

CONSTRUCTION CONTINGENCIES (20%)

1. Budgeted for Construction:

Unit Price

Lump Sum

$700/L.F.
$400/L.F.
$100/L.F.

$60,000 Each

$200,000 / Each

Lump Sum
Lump Sum
Lump Sum

Lump Sum

Geotechnical Study (by others)

Permitting

2. Engineering: Survey and Design

Bidding and Award

During Construction (180 days):

TOTAL ESTIMATED PROJECT COST

ENR CONSTRUCTION COST INDEX — 11750 (March 2021)

CE-2

Cost
$250,000

$147,000
$96,000
$80,000

$120,000

$400,000

$50,000
$100,000
$200,000

$30,000

$1,473,000
$297.,000

$1,770,000

$15,000
$50,000

$145,000
$10,000

$135.000

$2,125,000
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Green River
Louisville District
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Green River
Commercial Diving Report
September 13-14, 2019



GREEN RIVER COMMERCIAL DIVING
INSPECTION REPORT

SEPTEMBER 13™ & 14™ 2019

OHIO COUNTY INTAKE / WET WELL CLEANING

COMPLETED USING TWO NONSANITIZED DIVERS IN WETSUITS WITH KIRBY MORGAN
#27 COMMERCIAL DIVING HELMENT AND TWO LINE TENDERS.

This report will include a few pictures of the dredging done on day one and the
condition of the wet well before debris was removed and cleaned out on day two.

GREEN RIVER COMMERCIAL DIVING is pleased to provide you with the
results of our inspection and work performed on Sept. 13™ and 14™ 2019 at the Ohio
Co. Water Intakes on the green river. The purpose of the inspection was to obtain
information pertaining to the current condition of both intakes and clear away as much
of the debris as possible during the dive. The wet well cleaning was performed the
second day on the 14", The inspection will be divided into three categories. Each
category will have statements listed observed by the diver during the inspection and
cleaning.



e Intake #1 (Intake that is out in deepest water)

&

4

4

@

Intake #1 just like inspections in the past looked the best out of the two
intakes having less build up than Intake #2. The #1 intake had some thin
algae buildup on the screens.

The area below intake #1 is mostly rocks as it is in the river channel. Very
little to no mud built up in this area.

The screen was cleaned and all algae was removed with wire brush,

Intake looks to be in very god condition with all bolts and nuts showing no
rust.

s Intake #2 (Intake in shallow water)

@

Intake #2 had several feet of mud under it but continues to be better each
year. The #2 intake had about 3 foot of clearance between the bottom of the

screen and the mud.

After several hours of dredging we had an area of 15-foot by 20-foot around
the intake cleared and had around a 6-foot clearance under the intake,

The screen was cleaned and all algae removed with a wire brush.

Intake looks to be in very good condition with all bolts and nuts showing no
rust.

Would recommend adding two 45’s and a six foot extension to the #2 intake
so that this intake could puil from an area of less mud and could be used in

low water conditions.



o Wet Well (Second day)
e The wet well was dewatered to remove all rock, sand and mud debris.

e



e After all water was removed from the wet well we noticed that the amount of

rock and debris was much greater than last inspection. We ended up pulling
out 50 to 60 buckets of rock, sand and mud. Several large rocks had made it
into the bottom of the wet well. It looks as if the opening in the underground
pipe must be getting larger by the size of some of the rocks found.

Water visibility during this dive wasn't as good as we had hoped. We used
the ROV camera to inspect the opening in the pipe however the size of the
opening didn't look to be any larger. The length of the ROV cable only
reaches 100 meters, we have checked the pipe from both ends but there is a
section we can't see in the middle. This center section needs to be checked.
With the size of a few of the rocks in the wet well I feel there is a much
larger opening in this center section.

After the cleaning was completed we installed the bottom screen to the new
pump that was being installed. This screen must have been knocked off while
removing the damaged old pump. The pump hadn't been wired up at this point so
no issues with damage of pump running without the screen on the pump.

Thank you for allowing Green River Commercial Diving to perform this

inspection / Intake cleaning. If you have any questions after reviewing this report,
please call me at 270-218-1429 and I will be happy to meet with you and your team to
explain our findings.

Kelly Rosser 9/13/19










Flood Insurance Rate Map
Ohio County, Kentucky

Map No. 21183C0435D
Revised June 2, 2011
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DEPARTMENT OF THE ARMY
U.S. ARMY ENGINEER DISTRICT, LOUISVILLE
CORPS OF ENGINEERS
REGULATORY, SOUTH BRANCH
6855 SR 66

NEWBURGH, IN 47630
REPLY TO
ATTENTION OF:

June 22, 2022

Regulatory Division
South Branch
ID No. LRL-2021-385-jws

Eric Hickman

Ohio County Water District
124 E. Washington St
Hartford, KY 42347

Dear Mr. Hickman:

This is in response to your request for authorization to install two new water intake
structures upstream and adjacent to the existing but failing raw water intake systems in Cromwell,
Ohio County, KY- Green River Mile 130.5, right descending bank in the immediate vicinity of
Latitude: 37.333977° N, Longitude: -86.793437 © W. The purpose of the proposed project is to
replace the deteriorating raw water intake pipeline with two 20-inch Ball Joint and Restrained Joint
Ductile Iron Pipes, associated screen assemblies, two 4-inch Ball Joint and Restrained Joint Ductile
Iron Pipes for air backwash, and a valve pit/wet-well. The screen assemblies are proposed to be
installed with a Centerline elevation of 368.5 feet MSL. The approximate centerline elevation for
the proposed raw water intake pipelines is 362.84 feet MSL. The river bottom elevation is
approximately 360.0 feet MSL. The raw water intakes will be approximately 225 linear feet and
237 linear feet to the proposed valve pit/wet-well (upland from the river). The intake
structures/pipelines will extend approximately 86 LF from the Ordinary High-Water Mark of the
Green River. The valve pit/wet-well bottom (located in uplands) is proposed to have an invert
elevation of 367.0 feet MSL. The raw water intake pipelines are proposed to have invert elevations
of 368.0 feet MSL ending at the valve pit/wet-well. The air backwash piping will be installed 3 feet
underground outside the floodplain to the existing Chemical/Electrical building. Clay check dams
or concrete backfill will be installed along the pipeline with micropiles installed into the bedrock in
the river. Crushed stone will be installed over the pipe with rip rap along the bank for bank
stabilization. Native backfill will be utilized in all dry areas and compacted to prevent erosion. No
impact to the surface water is expected due to sediment removal by a silt boom and silt fence as
containment during construction. The contractor shall install a silt boom and remove sediment on a
regular basis. Silt fencing will be used to trap the sediment removed from the silt boom. Silt fence
shall also be place along the contours of the bank during construction. In some instances, two rows
of silt fence shall be placed along the contours of the bank. The impacts to be authorized under
NWP 58 are 0.02 acres of open trench excavation which will be backfilled with approximately
108.55 cubic yards of crushed stone around the pipes as well as native fill. The bank will be topped
with riprap for bank stabilization. Impacts being authorized under NWP 13 are 72 LF of bank
stabilization along The Green River with approximately 110 cubic yards of riprap. A waiver is
being requested to allow 1.53 cubic yards per running foot of riprap along the bank.



Temporary Impacts are proposed to the ephemeral drainage within the project area.
Approximately 0.02 acres of ephemeral stream will be excavated in order to connect the pipelines
from the intake screens in The Green River to the proposed valve wet-well in an upland location
within the project area. The contractor will use sheeting and shoring to install the pipelines in order
to prevent the excavation from becoming too large and due to the close proximity of The Green
River

The information supplied by you was reviewed to determine whether a Department of the
Army (DA) permit will be required under the provisions of Section 10 of the Rivers and Harbors
Act and Section 404 of the Clean Water Act.

Your project includes a discharge of dredged or fill material into waters of the United States
associated with the construction, maintenance, repair, and removal of utility lines for water and
other substances. The project is authorized under the provisions of 33 CFR 330 Nationwide Permit
(NWP) No. 58, Utility Line Activities for Water and Other Substances, and NWP No. 13, Bank
Stabilization, as published in the Federal Register January 13, 2021. Under the provisions of this
authorization, you must comply with the enclosed Terms and General Conditions for NWP No. 58
and NWP No. 13, and the following Special Condition(s):

Special Condition 1: IMPERILED BAT CONSERVATION FUND & TREE CLEARING
RESTRICTIONS. Tree clearing shall not occur during the occupied timeframe (April 1st
through September 30th) to minimize adverse effects to the federally listed northern long-
eared bat and the Indiana bat. To mitigate for the loss of 0.24 acres of potential suitable
roost trees (riparian zone), the permittee shall follow the process outlined in the Kentucky
Field Office’s (KFO) 2016 Revised Conservation Strategy for Forest-Dwelling Bats
(Conservation Strategy) and provide receipt of an appropriate contribution to the Imperiled
Bat Conservation Fund (IBCF). The Permittee shall contact the KFO of the U.S. Fish and
Wildlife Service (USFWS) by calling (502) 695-0468 to determine the appropriate
mitigation in accordance with the Conservation Strategy. The Permittee shall provide the
Corps with a receipt of payment prior to any tree removal. If additional forested areas not
previously considered in the DA permit application are to be cleared, the Permittee shall
notify the Corps and the USFWS in advance of any additional tree clearing to determine if
re-initiation of Endangered Species Act consultation is required.

Special Condition 2: HISTORIC PROPERTIES (Unexpected Discoveries). If you discover
any previously unknown historic, cultural or archeological remains and artifacts while
accomplishing the activity authorized by this permit, you must immediately notify the
district engineer of what you have found, and to the maximum extent practicable, avoid
construction activities that may affect the remains and artifacts until the required
coordination has been completed. The district engineer will initiate the Federal, Tribal, and
state coordination required to determine if the items or remains warrant a recovery effort or
if the site is eligible for listing in the National Register of Historic Places.

Special Condition 3: SECTION 401 WATER QUALITY CERTIFICATION. The
Permittee shall comply with all conditions of the Section 401 General Water Quality
Certification for NWP’s 13 & 58, dated October 6, 2021, issued by Kentucky Division of
Water, which are incorporated herein by reference.

This verification is valid until the NWP is modified, reissued, or revoked. NWP No. 13 &
58 will be modified, reissued, or revoked on March 14, 2026. It is incumbent upon Ohio County
Water District to remain informed of changes to the NWPs. If Ohio County Water District
commence or are under contract to commence this activity before the date that the relevant NWP is
modified or revoked, you will have 12 months from the date of the modification or revocation of
the NWP to complete the activity under the present terms and conditions of this NWP. The
enclosed Compliance Certification must be submitted to the District Engineer within 30 days of



completion of the authorized activity or the implementation of any required compensatory
mitigation, whichever occurs later. Please note that we also perform periodic inspections to ensure
compliance with our permit conditions and applicable Federal laws. A copy of this letter will be
forwarded to your agent and to the KDOW.

If you have any questions, please contact us by writing to the Newburgh Regulatory Office
at 6855 State Road 66, Newburgh, IN 47630-9794, ATTN: CELRL-RDS, or contact me directly at
812-965-6439 or jason.w.saxton@usace.army.mil. Any correspondence on this matter should refer
to our ID Number LRL-2021-385-jws.

Sincerely,

Jason W. Saxton
Project Manager
South Branch



Compliance Certification:

Permit Number: LRL-2021-385-jws
Name of Permittee: Eric Hickman, Ohio County Water District
Date of Issuance: 22 June 2022

Upon completion of the activity authorized by this permit and any mitigation required by this
permit, sign this certification and return it to the following address:

U.S. Army Corps of Engineers
CELRL-RDS
P.O. Box 59
Louisville, Kentucky 40201

Please note that your permitted activity is subject to a compliance inspection by an U.S. Army
Corps of Engineers representative. If you fail to comply with this permit you are subject to permit
suspension, modification, or revocation.

I hereby certify that the work authorized by the above referenced permit has been completed in
accordance with the terms and conditions of the said permit, and required mitigation was completed
in accordance with the permit conditions.

Signature of Permittee Date



Tl

2021 Nationwide Permit Summary

US Army Corps
of Engineers
Louisville District ®

Issued:

Expires:

February 25, 2022
March 14, 2026

No. 13. Bank Stabilization
(NWP Final Rule, 86 FR 73522)

Bank stabilization activities necessary for
erosion control or prevention, such as
vegetative stabilization, bioengineering,
sills, rip rap, revetment, gabion baskets,
barbs, and bulkheads, or
combinations of  bank

techniques, provided the activity meets all

stream
stabilization

of the following criteria:

(a) No material is placed in excess
of the minimum needed for erosion
protection;

(b) The activity is no more than
500 feet in length along the bank, unless the
district engineer waives this criterion by
making a written determination concluding
that the discharge of dredged or fill material
will result in no more than minimal adverse
environmental effects (an exception is for
bulkheads—the district engineer cannot
issue a waiver for a bulkhead that is greater
than 1,000 feet in length along the bank);

(c) The activity will not exceed an
average of one cubic yard per running foot,
as measured along the length of the treated
bank, below the plane of the ordinary high
water mark or the high tide line, unless the
district engineer waives this criterion by
making a written determination concluding
that the discharge of dredged or fill material
will result in no more than minimal adverse
environmental effects;

(d) The activity does not involve
discharges of dredged or fill material into
special aquatic sites, unless the district
engineer waives this criterion by making a
written determination concluding that the
discharge of dredged or fill material will
result in no more than minimal adverse
environmental effects;

(e) No material is of a type, or is

placed in any location, or in any manner,
that will impair surface water flow into or
out of any waters of the United States;

(f) No material is placed in a
manner that will be eroded by normal or
expected high flows (properly anchored
native trees and treetops may be used in low
energy areas);

(g) Native plants appropriate for
current site conditions, including salinity,
must be wused for bioengineering or
vegetative bank stabilization;

(h) The activity is not a stream
channelization activity; and

(1) The activity must be properly
maintained, which may require repairing it
after severe storms or erosion events. This
NWP authorizes those maintenance and
activities  if  they

repair require

authorization.

This NWP also authorizes temporary

structures, fills, and work, including the use
of temporary mats, necessary to construct
the bank stabilization activity. Appropriate
measures must be taken to maintain normal
downstream flows and minimize flooding
to the maximum extent practicable, when
temporary structures, work, and discharges
of dredged or fill material, including
cofferdams, are necessary for construction
activities, access fills, or dewatering of
construction sites. Temporary fills must
consist of materials, and be placed in a
manner, that will not be eroded by expected
high flows. After construction, temporary
fills must be removed in their entirety and
the affected
construction elevations. The areas affected

areas returned to pre-
by temporary fills must be revegetated, as

appropriate.

Notification: The permittee must
submit a pre-construction notification to the

district engineer prior to commencing the
activity if the bank stabilization activity: (1)
Involves discharges of dredged or fill
material into special aquatic sites; or (2) is
in excess of 500 feet in length; or (3) will
involve the discharge of dredged or fill
material of greater than an average of one
cubic yard per running foot as measured
along the length of the treated bank, below
the plane of the ordinary high water mark or
the high tide line. (See general condition
32.) (Authorities: Sections 10 and 404)

Note: In coastal waters and the
Great Lakes, living shorelines may be an
appropriate option for bank stabilization,
and may be authorized by NWP 54.

Nationwide Permit General Conditions

Note: To qualify for NWP authorization,
the prospective permittee must comply with
the following general conditions, as
applicable, in addition to any regional or
case-specific conditions imposed by the
division engineer or district engineer.
Prospective permittees should contact the
Corps
determine if regional conditions have been
NWP.

also

appropriate district  office to
imposed on an
should

Corps

Prospective
permittees contact the

appropriate district office to
determine the status of Clean Water Act
Section 401 water quality certification
and/or Coastal Zone Management Act
consistency for an NWP. Every person who
may wish to obtain permit authorization
under one or more NWPs, or who is
currently relying on an existing or prior
permit authorization under one or more
NWPs, has been and is on notice that all of
the provisions of 33 CFR 330.1 through
330.6 apply to every NWP authorization.
Note especially 33 CFR 330.5 relating to
the modification, suspension, or revocation

of any NWP authorization.



1. Navigation. (a) No activity may cause
more than a minimal adverse effect on
navigation.

(b) Any safety lights and signals prescribed
by the U.S. Coast Guard, through
regulations or otherwise, must be installed
and maintained at the permittee's expense
on authorized facilities in navigable waters
of the United States.

(c) The permittee understands and agrees
that, if future operations by the United
States require the removal, relocation, or
other alteration, of the structure or work
herein authorized, or if, in the opinion of the
Secretary of the Army or his or her
authorized representative, said structure or
work shall cause unreasonable obstruction
to the free navigation of the navigable
waters, the permittee will be required, upon
due notice from the Corps of Engineers, to
remove, relocate, or alter the structural
work or obstructions caused thereby,
without expense to the United States. No
claim shall be made against the United
States on account of any such removal or
alteration.

2. Aquatic Life Movements. No activity

may substantially disrupt the necessary life
cycle movements of those species of
aquatic life indigenous to the waterbody,
including those species that normally
migrate through the area, unless the
activity's primary purpose is to impound
water.  All permanent and temporary
crossings of waterbodies shall be suitably
culverted, bridged, or otherwise designed
and constructed to maintain low flows to
sustain the movement of those aquatic
species. If a bottomless culvert cannot be
used, then the crossing should be designed
and constructed to minimize adverse effects
to aquatic life movements.

3. Spawning Areas. Activities in spawning
areas during spawning seasons must be
avoided to the maximum extent practicable.
Activities that result in the physical
destruction (e.g., through excavation, fill,
or downstream smothering by substantial
turbidity) of an important spawning area are
not authorized.

4. Migratory Bird Breeding Areas.
Activities in waters of the United States that

serve as breeding areas for migratory birds
must be avoided to the maximum extent
practicable.

5. Shellfish Beds. No activity may occur in
areas of concentrated shellfish populations,
unless the activity is directly related to a
shellfish harvesting activity authorized by
NWPs 4 and 48, or is a shellfish seeding or
habitat restoration activity authorized by
NWP 27.

6. Suitable Material. No activity may use
unsuitable material (e.g., trash, debris, car
bodies, asphalt, etc.). Material used for
construction or discharged must be free
from toxic pollutants in toxic amounts (see
section 307 of the Clean Water Act).

7. Water Supply Intakes. No activity may

occur in the proximity of a public water
supply intake, except where the activity is
for the repair or improvement of public
water supply intake structures or adjacent
bank stabilization.

8. Adverse Effects From Impoundments. If

the activity creates an impoundment of
water, adverse effects to the aquatic system
due to accelerating the passage of water,
and/or restricting its flow must be
minimized to the maximum extent
practicable.

9. Management of Water Flows. To the
maximum extent practicable, the pre-

construction course, condition, capacity,
and location of open waters must be
maintained for each activity, including
stream  channelization, storm  water
management activities, and temporary and
permanent road crossings, except as
provided below. The activity must be
constructed to withstand expected high
flows. The activity must not restrict or
impede the passage of normal or high
flows, unless the primary purpose of the
activity is to impound water or manage high
flows. The activity may alter the pre-
construction course, condition, capacity,
and location of open waters if it benefits the
aquatic  environment  (e.g.,  stream
restoration or relocation activities).

10. Fills Within 100-Year Floodplains. The
activity must comply with applicable

FEMA-approved state or local floodplain
management requirements.

11. Equipment. Heavy equipment working
in wetlands or mudflats must be placed on
mats, or other measures must be taken to
minimize soil disturbance.

12. Soil Erosion and Sediment Controls.

Appropriate soil erosion and sediment
controls must be used and maintained in
effective  operating condition during
construction, and all exposed soil and other
fills, as well as any work below the ordinary
high water mark or high tide line, must be
permanently stabilized at the earliest
practicable date. Permittees are encouraged
to perform work within waters of the United
States during periods of low-flow or no-
flow, or during low tides.

13. Removal of Temporary Structures and

Fills. Temporary structures must be
removed, to the maximum extent
practicable, after their use has been
discontinued. Temporary fills must be
removed in their entirety and the affected
areas returned to  pre-construction
elevations. The affected areas must be
revegetated, as appropriate.

14. Proper Maintenance. Any authorized

structure or fill shall be properly
maintained, including maintenance to
ensure public safety and compliance with
applicable NWP general conditions, as well
as any activity-specific conditions added by
the district engineer to an NWP
authorization.

15. Single and Complete Project. The

activity must be a single and complete
project. The same NWP cannot be used
more than once for the same single and
complete project.

16. Wild and Scenic Rivers. (a) No NWP
activity may occur in a component of the

National Wild and Scenic River System, or
in a river officially designated by Congress
as a “study river” for possible inclusion in
the system while the river is in an official
study status, unless the appropriate Federal
agency  with direct = management
responsibility  for such river, has
determined in writing that the proposed
activity will not adversely affect the Wild



and Scenic River designation or study
status.

(b) If a proposed NWP activity will occur
in a component of the National Wild and
Scenic River System, or in a river officially
designated by Congress as a “study river”
for possible inclusion in the system while
the river is in an official study status, the
permittee must submit a pre-construction
notification (see general condition 32). The
district engineer will coordinate the PCN
with the Federal agency with direct
management responsibility for that river.
Permittees shall not begin the NWP activity
until notified by the district engineer that
the Federal agency with direct management
responsibility for that river has determined
in writing that the proposed NWP activity
will not adversely affect the Wild and
Scenic River designation or study status.

(c) Information on Wild and Scenic Rivers
may be obtained from the appropriate
Federal land management agency
responsible for the designated Wild and
Scenic River or study river (e.g., National
Park Service, U.S. Forest Service, Bureau
of Land Management, U.S. Fish and
Wildlife Service). Information on these
rivers is also available at:
http://www.rivers.gov/.

17. Tribal Rights. No activity or its
operation may impair reserved tribal rights,
including, but not limited to, reserved water
rights and treaty fishing and hunting rights.

18. Endangered Species. (a) No activity is

authorized under any NWP which is likely
to directly or indirectly jeopardize the
continued existence of a threatened or
endangered species or a species proposed
for such designation, as identified under the
Federal Endangered Species Act (ESA), or
which will directly or indirectly destroy or
adversely modify designated critical habitat
or critical habitat proposed for such
designation. No activity is authorized under
any NWP which “may affect” a listed
species or critical habitat, unless ESA
section 7 consultation addressing the
consequences of the proposed activity on
listed species or critical habitat has been
completed. See 50 CFR 402.02 for the
definition of “effects of the action” for the
purposes of ESA section 7 consultation, as

well as 50 CFR 402.17, which provides
further explanation under ESA section 7
regarding “activities that are reasonably
certain to occur” and “consequences caused
by the proposed action.”

(b) Federal agencies should follow their
own procedures for complying with the
requirements of the ESA (see 33 CFR
330.4(f)(1)). If
notification is required for the proposed

pre-construction

activity, the Federal permittee must provide
the district engineer with the appropriate
documentation to demonstrate compliance
with those requirements. The district
engineer will verify that the appropriate
documentation has been submitted. If the
appropriate documentation has not been
submitted, additional ESA section 7
consultation may be necessary for the
activity and the respective federal agency
would be responsible for fulfilling its
obligation under section 7 of the ESA.

(c) Non-federal permittees must submit a
pre-construction notification to the district
engineer if any listed species (or species
proposed for listing) or designated critical
habitat (or critical habitat proposed such
designation) might be affected or is in the
vicinity of the activity, or if the activity is
located in designated critical habitat or
critical habitat proposed for such
designation, and shall not begin work on the
activity until notified by the district
engineer that the requirements of the ESA
have been satisfied and that the activity is
authorized. For activities that might affect
Federally-listed endangered or threatened
species (or species proposed for listing) or
designated critical habitat (or critical
habitat proposed for such designation), the
pre-construction notification must include
the name(s) of the endangered or threatened
species (or species proposed for listing) that
might be affected by the proposed activity
or that utilize the designated critical habitat
(or critical habitat proposed for such
designation) that might be affected by the
proposed activity. The district engineer will
determine whether the proposed activity
“may affect” or will have “no effect” to
listed species and designated critical habitat
and will notify the non-Federal applicant of
the Corps’ determination within 45 days of
receipt of a complete pre-construction
notification. For activities where the non-
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Federal applicant has identified listed
species (or species proposed for listing) or
designated critical habitat (or critical
habitat proposed for such designation) that
might be affected or is in the vicinity of the
activity, and has so notified the Corps, the
applicant shall not begin work until the
Corps has provided notification that the
proposed activity will have “no effect” on
listed species (or species proposed for
listing or designated critical habitat (or
critical habitat proposed for such
designation), or until ESA section 7
consultation or conference has been
completed. If the non-Federal applicant has
not heard back from the Corps within 45
days, the applicant must still wait for
notification from the Corps.

(d) As a result of formal or informal
consultation or conference with the FWS or
NMFS the district engineer may add
species-specific permit conditions to the
NWPs.

(e) Authorization of an activity by an NWP
does not authorize the “take” of a
threatened or endangered species as defined
under the ESA. In the absence of separate
authorization (e.g., an ESA Section 10
Permit, a Biological Opinion with
“incidental take” provisions, etc.) from the
FWS or the NMFS, the Endangered Species
Act prohibits any person subject to the
jurisdiction of the United States to take a
listed species, where "take" means to
harass, harm, pursue, hunt, shoot, wound,
kill, trap, capture, or collect, or to attempt
to engage in any such conduct. The word
“harm” in the definition of “take" means an
act which actually kills or injures wildlife.
Such an act may include significant habitat
modification or degradation where it
actually kills or injures wildlife by
significantly impairing essential behavioral
patterns, including breeding, feeding or
sheltering.

(f) If the non-federal permittee has a valid
ESA section 10(a)(1)(B) incidental take
permit with an approved Habitat
Conservation Plan for a project or a group
of projects that includes the proposed NWP
activity, the non-federal applicant should
provide a copy of that ESA section
10(a)(1)(B) permit with the PCN required
by paragraph (c) of this general condition.



The district engineer will coordinate with
the agency that issued the ESA section
10(a)(1)(B) permit to determine whether
the proposed NWP activity and the
associated incidental take were considered
in the internal ESA section 7 consultation
conducted for the ESA section 10(a)(1)(B)
permit.  If that coordination results in
concurrence from the agency that the
proposed NWP activity and the associated
incidental take were considered in the
internal ESA section 7 consultation for the
ESA section 10(a)(1)(B) permit, the district
engineer does not need to conduct a
separate ESA section 7 consultation for the
proposed NWP activity.  The district
engineer will notify the non-federal
applicant within 45 days of receipt of a
complete pre-construction notification
whether the ESA section 10(a)(1)(B) permit
covers the proposed NWP activity or
whether additional ESA section 7
consultation is required.

(g) Information on the location of
threatened and endangered species and their
critical habitat can be obtained directly
from the offices of the FWS and NMFS or
their world wide web pages at
http://www.fws.gov/ or
http://www.fws.gov/ipac and
http://www.nmfs.noaa.gov/pr/species/esa/

respectively.

19. Migratory Birds and Bald and Golden
Eagles. The permittee is responsible for

ensuring that an action authorized by an
NWP complies with the Migratory Bird
Treaty Act and the Bald and Golden Eagle
Protection Act. The permittee is responsible
for contacting the appropriate local office
of the U.S. Fish and Wildlife Service to
determine what measures, if any, are
necessary or appropriate to reduce adverse
effects to migratory birds or eagles,
including whether "incidental take" permits
are necessary and available under the
Migratory Bird Treaty Act or Bald and
Golden Eagle Protection Act for a
particular activity.

20. Historic Properties. (a) No activity is
authorized under any NWP which may
have the potential to cause effects to
properties listed, or eligible for listing, in
the National Register of Historic Places
until the requirements of Section 106 of the

National Historic Preservation Act (NHPA)
have been satisfied.

(b) Federal permittees should follow their
own procedures for complying with the
requirements of section 106 of the National
Historic Preservation Act (see 33 CFR
330.4(g)(1)). If
notification is required for the proposed
NWP activity, the Federal permittee must
provide the district engineer with the

pre-construction

appropriate documentation to demonstrate
compliance with those requirements. The
district engineer will verify that the
appropriate  documentation has been
submitted. If the appropriate documentation
is not submitted, then additional
consultation under section 106 may be
necessary. The respective federal agency is
responsible for fulfilling its obligation to
comply with section 106.

(c) Non-federal permittees must submit a
pre-construction notification to the district
engineer if the NWP activity might have the
potential to cause effects to any historic
properties listed on, determined to be
eligible for listing on, or potentially eligible
for listing on the National Register of
Historic Places, including previously
unidentified properties. For such activities,
the pre-construction notification must state
which historic properties might have the
potential to be affected by the proposed
NWP activity or include a vicinity map
indicating the location of the historic
properties or the potential for the presence
of historic properties. Assistance regarding
information on the location of, or potential
for, the presence of historic properties can
be sought from the State Historic
Preservation Officer, Tribal Historic
Preservation Officer, or designated tribal
representative, as appropriate, and the
National Register of Historic Places (see 33
CFR 330.4(g)). When reviewing pre-
construction notifications, district
engineers will comply with the current
procedures for addressing the requirements
of section 106 of the National Historic
Preservation Act. The district engineer shall
make a reasonable and good faith effort to
carry out appropriate identification efforts
commensurate with potential impacts,
which may include background research,
consultation, oral history interviews,
sample field investigation, and/or field
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survey. Based on the information
submitted in the PCN and these
identification efforts, the district engineer
shall determine whether the proposed NWP
activity has the potential to cause effects on
the historic properties. Section 106
consultation is not required when the
district engineer determines that the activity
does not have the potential to cause effects
on historic properties (see 36 CFR
800.3(a)). Section 106 consultation is
required when the district engineer
determines that the activity has the potential
to cause effects on historic properties. The
district engineer will conduct consultation
with consulting parties identified under 36
CFR 800.2(c) when he or she makes any of
the following effect determinations for the
purposes of section 106 of the NHPA: no
historic properties affected, no adverse
effect, or adverse effect.

(d) Where the non-Federal applicant has
identified historic properties on which the
proposed NWP activity might have the
potential to cause effects and has so notified
the Corps, the non-Federal applicant shall
not begin the activity until notified by the
district engineer either that the activity has
no potential to cause effects to historic
properties or that NHPA section 106
consultation has been completed. For non-
federal permittees, the district engineer will
notify the prospective permittee within 45
days of receipt of a complete pre-
construction notification whether NHPA
section 106 consultation is required. If
NHPA section 106 consultation is required,
the district engineer will notify the non-
Federal applicant that he or she cannot
begin the activity until section 106
consultation is completed. If the non-
Federal applicant has not heard back from
the Corps within 45 days, the applicant
must still wait for notification from the
Corps.

(e) Prospective permittees should be aware
that section 110k of the NHPA (54 U.S.C.
306113) prevents the Corps from granting a
permit or other assistance to an applicant
who, with intent to avoid the requirements
of section 106 of the NHPA, has
intentionally  significantly  adversely
affected a historic property to which the
permit would relate, or having legal power
to prevent it, allowed such significant



adverse effect to occur, unless the Corps,
after consultation with the Advisory
Council on Historic Preservation (ACHP),
determines that circumstances justify
granting such assistance despite the adverse
effect created or permitted by the applicant.
If circumstances justify granting the
assistance, the Corps is required to notify
the ACHP and provide documentation
specifying the circumstances, the degree of
damage to the integrity of any historic
properties  affected, and  proposed
mitigation.  This documentation must
include any views obtained from the
applicant, SHPO/THPO, appropriate Indian
tribes if the undertaking occurs on or affects
historic properties on tribal lands or affects
properties of interest to those tribes, and
other parties known to have a legitimate
interest in the impacts to the permitted
activity on historic properties.

21. Discovery of Previously Unknown

Remains and Artifacts. Permittees that
discover any previously unknown historic,
cultural or archeological remains and
artifacts while accomplishing the activity
authorized by an NWP, they must
immediately notify the district engineer of
what they have found, and to the maximum
extent practicable, avoid construction
activities that may affect the remains and
artifacts until the required coordination has
been completed. The district engineer will
initiate the Federal, Tribal, and state
coordination required to determine if the
items or remains warrant a recovery effort
or if the site is eligible for listing in the
National Register of Historic Places.

22. Designated Critical Resource Waters.

Critical resource waters include, NOAA-
managed marine sanctuaries and marine
monuments, and National Estuarine
Research Reserves. The district engineer
may designate, after notice and opportunity
for public comment, additional waters
officially designated by a state as having
particular environmental or ecological
significance, such as outstanding national
resource waters or state natural heritage
sites. The district engineer may also
designate additional critical resource waters
after notice and opportunity for public
comment.

(a) Discharges of dredged or fill material
into waters of the United States are not
authorized by NWPs 7, 12, 14, 16, 17, 21,
29,31, 35,39,40,42, 43,44, 49,50, 51, 52,
57 and 58 for any activity within, or directly
affecting, critical resource  waters,
including wetlands adjacent to such waters.

(b) For NWPs 3, 8, 10, 13, 15, 18, 19, 22,
23, 25, 27, 28, 30, 33, 34, 36, 37, 38, and
54, notification is required in accordance
with general condition 32, for any activity
proposed by permittees in the designated
critical resource waters including wetlands
adjacent to those waters. The district
engineer may authorize activities under
these NWPs only after she or he determines
that the impacts to the critical resource
waters will be no more than minimal.

23. Mitigation. The district engineer will
consider the following factors when
determining appropriate and practicable
mitigation necessary to ensure that the
individual and cumulative adverse
environmental effects are no more than
minimal:

(a) The activity must be designed and
constructed to avoid and minimize adverse
effects, both temporary and permanent, to
waters of the United States to the maximum
extent practicable at the project site (i.e., on
site).

(b) Mitigation in all its forms (avoiding,
minimizing, rectifying, reducing, or
compensating for resource losses) will be
required to the extent necessary to ensure
that the individual and cumulative adverse
environmental effects are no more than
minimal.

(c) Compensatory mitigation at a minimum
one-for-one ratio will be required for all
wetland losses that exceed 1/10-acre and
require pre-construction notification, unless
the district engineer determines in writing
that either some other form of mitigation
would be more  environmentally
appropriate or the adverse environmental
effects of the proposed activity are no more
than minimal, and provides an activity-
specific waiver of this requirement. For
wetland losses of 1/10-acre or less that
require pre-construction notification, the
district engineer may determine on a case-
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by-case basis that compensatory mitigation
is required to ensure that the activity results
in only minimal adverse environmental
effects.

(d) Compensatory mitigation at a minimum
one-for-one ratio will be required for all
losses of stream bed that exceed 3/100-acre
and require pre-construction notification,
unless the district engineer determines in
writing that either some other form of
mitigation would be more environmentally
appropriate or the adverse environmental
effects of the proposed activity are no more
than minimal, and provides an activity-
specific waiver of this requirement. This
compensatory mitigation requirement may
be satisfied through the restoration or
enhancement of riparian areas next to
streams in accordance with paragraph (e) of
this general condition. For losses of stream
bed of 3/100-acre or less that require pre-
construction notification, the district
engineer may determine on a case-by-case
basis that compensatory mitigation is
required to ensure that the activity results in
only minimal adverse environmental
effects.  Compensatory mitigation for
losses of streams should be provided, if
practicable, through stream rehabilitation,
enhancement, or preservation, since
streams are difficult-to-replace resources
(see 33 CFR 332.3(e)(3)).

(e) Compensatory mitigation plans for
NWP activities in or near streams or other
open waters will normally include a
requirement for the restoration or
enhancement, maintenance, and legal
protection (e.g., conservation easements) of
riparian areas next to open waters. In some
cases, the restoration or
maintenance/protection of riparian areas
may be the only compensatory mitigation
required. If restoring riparian areas involves
planting vegetation, only native species
should be planted. The width of the
required riparian area will address
documented water quality or aquatic habitat
loss concerns. Normally, the riparian area
will be 25 to 50 feet wide on each side of
the stream, but the district engineer may
require slightly wider riparian areas to
address documented water quality or
habitat loss concerns. If it is not possible to
restore or maintain/protect a riparian area
on both sides of a stream, or if the



waterbody is a lake or coastal waters, then
restoring or maintaining/protecting a
riparian area along a single bank or
shoreline may be sufficient. Where both
wetlands and open waters exist on the
project site, the district engineer will
determine the appropriate compensatory
mitigation (e.g., riparian areas and/or
wetlands compensation) based on what is
best for the aquatic environment on a
watershed basis. In cases where riparian
areas are determined to be the most
appropriate form of minimization or
compensatory —mitigation, the district
engineer may waive or reduce the
requirement to provide wetland
compensatory mitigation for wetland
losses.

(f) Compensatory mitigation projects
provided to offset losses of aquatic
resources must comply with the applicable
provisions of 33 CFR part 332.

(1) The prospective permittee is responsible
for proposing an appropriate compensatory
mitigation option if compensatory
mitigation is necessary to ensure that the
activity results in no more than minimal
adverse environmental effects. For the
NWPs, the preferred mechanism for
providing compensatory mitigation is
mitigation bank credits or in-lieu fee
program credits (see 33 CFR 332.3(b)(2)
and (3)). However, if an appropriate
number and type of mitigation bank or in-
lieu credits are not available at the time the
PCN is submitted to the district engineer,
the district engineer may approve the use of
permittee-responsible mitigation.

(2) The amount of compensatory mitigation
required by the district engineer must be
sufficient to ensure that the authorized
activity results in no more than minimal
individual and cumulative adverse
environmental effects (see 33 CFR
330.1(e)(3)). (See also 33 CFR 332.3(f).)

(3) Since the likelihood of success is greater
and the impacts to potentially valuable
uplands are reduced, aquatic resource
restoration should be the first compensatory
mitigation option considered for permittee-
responsible mitigation.

(4) If permittee-responsible mitigation is
the proposed option, the prospective
permittee is responsible for submitting a
mitigation plan. A conceptual or detailed
mitigation plan may be used by the district
engineer to make the decision on the NWP
verification request, but a final mitigation
plan that addresses the applicable
requirements of 33 CFR 332.4(c)(2)
through (14) must be approved by the
district engineer before the permittee begins
work in waters of the United States, unless
the district engineer determines that prior
approval of the final mitigation plan is not
practicable or not necessary to ensure
timely completion of the required
compensatory mitigation (see 33 CFR
332.3(k)(3)). If permittee-responsible
mitigation is the proposed option, and the
proposed compensatory mitigation site is
located on land in which another federal
agency holds an easement, the district
engineer will coordinate with that federal
agency to determine if proposed
compensatory ~ mitigation  project is
compatible with the terms of the easement.

(5) If mitigation bank or in-lieu fee program
credits are the proposed option, the
mitigation plan needs to address only the
baseline conditions at the impact site and
the number of credits to be provided (see 33
CFR 332.4(c)(1)(ii)).

(6) Compensatory mitigation requirements
(e.g., resource type and amount to be
provided as compensatory mitigation, site
protection, ecological performance
standards, monitoring requirements) may
be addressed through conditions added to
the NWP authorization, instead of
components of a compensatory mitigation

plan (see 33 CFR 332.4(c)(1)(i)).

(g) Compensatory mitigation will not be
used to increase the acreage losses allowed
by the acreage limits of the NWPs. For
example, if an NWP has an acreage limit of
1/2-acre, it cannot be used to authorize any
NWP activity resulting in the loss of greater
than 1/2-acre of waters of the United States,
even if compensatory mitigation is
provided that replaces or restores some of
the lost waters. However, compensatory
mitigation can and should be used, as
necessary, to ensure that an NWP activity
already meeting the established acreage
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limits also satisfies the no more than
minimal impact requirement for the NWPs.

(h) Permittees may propose the use of
mitigation banks, in-lieu fee programs, or
permittee-responsible mitigation. When
developing a compensatory mitigation
proposal, the permittee must consider
appropriate and  practicable  options
consistent with the framework at 33 CFR
332.3(b). For activities resulting in the loss
of marine or estuarine resources, permittee-
responsible mitigation may be
environmentally preferable if there are no
mitigation banks or in-lieu fee programs in
the area that have marine or estuarine
credits available for sale or transfer to the
permittee.  For  permittee-responsible
mitigation, the special conditions of the
NWP verification must clearly indicate the
party or parties responsible for the
implementation and performance of the
compensatory mitigation project, and, if
required, its long-term management.

(i) Where certain functions and services of
waters of the United States are permanently
adversely affected by a regulated activity,
such as discharges of dredged or fill
material into waters of the United States
that will convert a forested or scrub-shrub
wetland to a herbaceous wetland in a
permanently maintained utility line right-
of-way, mitigation may be required to
reduce the adverse environmental effects of
the activity to the no more than minimal
level.

24. Safety of Impoundment Structures. To

ensure that all impoundment structures are
safely designed, the district engineer may
require  non-Federal  applicants to
demonstrate that the structures comply with
established state or federal, dam safety
criteria or have been designed by qualified
persons. The district engineer may also
require documentation that the design has
been independently reviewed by similarly
qualified  persons, and appropriate
modifications made to ensure safety.

25. Water Quality. (a) Where the certifying
authority (state, authorized tribe, or EPA, as
appropriate) has not previously certified
compliance of an NWP with CWA section
401, a CWA section 401 water quality
certification for the proposed discharge



must be obtained or waived (see 33 CFR
330.4(c)). If the permittee cannot comply
with all of the conditions of a water quality
certification previously issued by certifying
authority for the issuance of the NWP, then
the permittee must obtain a water quality
certification or waiver for the proposed
discharge in order for the activity to be
authorized by an NWP.

(b) If the NWP activity requires pre-
construction notification and the certifying
authority has not previously certified
compliance of an NWP with CWA section
401, the proposed discharge is not
authorized by an NWP until water quality
certification is obtained or waived. If the
certifying authority issues a water quality
certification for the proposed discharge, the
permittee must submit a copy of the
certification to the district engineer. The
discharge is not authorized by an NWP until
the district engineer has notified the
permittee that the water quality certification
requirement has been satisfied by the
issuance of a water quality certification or a
waiver.

(c) The district engineer or -certifying
authority may require additional water
quality management measures to ensure
that the authorized activity does not result
in more than minimal degradation of water

quality.

26. Coastal Zone Management. In coastal
states where an NWP has not previously

received a state coastal zone management
consistency concurrence, an individual
state coastal zone management consistency
concurrence must be obtained, or a
presumption of concurrence must occur
(see 33 CFR 330.4(d)). If the permittee
cannot comply with all of the conditions of
a coastal zone management consistency
concurrence previously issued by the state,
then the permittee must obtain an individual
coastal zone management consistency
concurrence or presumption of concurrence
in order for the activity to be authorized by
an NWP. The district engineer or a state
may require additional measures to ensure
that the authorized activity is consistent
with state coastal zone management
requirements.

27. Regional and Case-By-Case

Conditions. The activity must comply with
any regional conditions that may have been
added by the Division Engineer (see 33
CFR 330.4(e)) and with any case specific
conditions added by the Corps or by the
state, Indian Tribe, or U.S. EPA inits CWA
section 401 Water Quality Certification, or
by the state in its Coastal Zone
Management Act consistency
determination.

28. Use of Multiple Nationwide Permits.
The use of more than one NWP for a single

and complete project is authorized, subject
to the following restrictions:

(a) If only one of the NWPs used to
authorize the single and complete project
has a specified acreage limit, the acreage
loss of waters of the United States cannot
exceed the acreage limit of the NWP with
the highest specified acreage limit. For
example, if a road crossing over tidal waters
is constructed under NWP 14, with
associated bank stabilization authorized by
NWP 13, the maximum acreage loss of
waters of the United States for the total
project cannot exceed 1/3-acre.

(b) If one or more of the NWPs used to
authorize the single and complete project
has specified acreage limits, the acreage
loss of waters of the United States
authorized by those NWPs cannot exceed
their respective specified acreage limits.
For example, if a commercial development
is constructed under NWP 39, and the
single and complete project includes the
filling of an upland ditch authorized by
NWP 46, the maximum acreage loss of
waters of the United States for the
commercial development under NWP 39
cannot exceed 1/2-acre, and the total
acreage loss of waters of United States due
to the NWP 39 and 46 activities cannot
exceed 1 acre.

29. Transfer of Nationwide Permit

Verifications. If the permittee sells the
property associated with a nationwide
permit verification, the permittee may
transfer the nationwide permit verification
to the new owner by submitting a letter to
the appropriate Corps district office to
validate the transfer. A copy of the
nationwide permit verification must be
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attached to the letter, and the letter must
contain the following statement and
signature:

“When the structures or work authorized by
this nationwide permit are still in existence
at the time the property is transferred, the
terms and conditions of this nationwide
permit, including any special conditions,
will continue to be binding on the new
owner(s) of the property. To validate the
transfer of this nationwide permit and the
associated liabilities associated with
compliance with its terms and conditions,
have the transferee sign and date below.”

(Transferee)

(Date)

30. Compliance Certification. Each

permittee  who receives an NWP
verification letter from the Corps must
provide a signed certification documenting
completion of the authorized activity and
implementation of any  required
compensatory mitigation. The success of
any required permittee-responsible
mitigation, including the achievement of
ecological performance standards, will be
addressed separately by the district
engineer. The Corps will provide the
permittee the certification document with
the NWP verification letter. The
certification document will include:

(a) A statement that the authorized activity
was done in accordance with the NWP
authorization, including any general,
regional, or activity-specific conditions;

(b) A statement that the implementation of
any required compensatory mitigation was
completed in accordance with the permit
conditions. If credits from a mitigation bank
or in-lieu fee program are used to satisfy the
compensatory mitigation requirements, the
certification must include the
documentation required by 33 CFR
332.3(1)(3) to confirm that the permittee



secured the appropriate number and
resource type of credits; and

(c) The signature of the permittee certifying
the completion of the activity and
mitigation.

The completed certification document must
be submitted to the district engineer within
30 days of completion of the authorized
activity or the implementation of any
required compensatory mitigation,
whichever occurs later.

31. Activities Affecting Structures or
Works Built by the United States. If an
NWP activity also requires review by, or

permission from, the Corps pursuant to 33
U.S.C. 408 because it will alter or
temporarily or permanently occupy or use a
U.S. Army Corps of Engineers (USACE)
federally authorized Civil Works project (a
“USACE project”), the prospective
permittee must submit a pre-construction
notification. See paragraph (b)(10) of
general condition 32. An activity that
requires section 408 permission and/or
review is not authorized by an NWP until
the appropriate Corps office issues the
section 408 permission or completes its
review to alter, occupy, or use the USACE
project, and the district engineer issues a
written NWP verification.

32. Pre-Construction _Notification. (a)

Timing. Where required by the terms of the
NWP, the prospective permittee must
notify the district engineer by submitting a
pre-construction notification (PCN) as
early as possible. The district engineer must
determine if the PCN is complete within 30
calendar days of the date of receipt and, if
the PCN is determined to be incomplete,
notify the prospective permittee within that
30 day period to request the additional
information necessary to make the PCN
complete. The request must specify the
information needed to make the PCN
complete. As a general rule, district
engineers  will  request  additional
information necessary to make the PCN
complete only once. However, if the
prospective permittee does not provide all
of the requested information, then the
district engineer will notify the prospective
permittee that the PCN is still incomplete
and the PCN review process will not

commence until all of the requested
information has been received by the
district engineer. The prospective permittee
shall not begin the activity until either:

(1) He or she is notified in writing by the
district engineer that the activity may
proceed under the NWP with any special
conditions imposed by the district or
division engineer; or

(2) 45 calendar days have passed from the
district engineer’s receipt of the complete
PCN and the prospective permittee has not
received written notice from the district or
division engineer. However, if the
permittee was required to notify the Corps
pursuant to general condition 18 that listed
species or critical habitat might be affected
or are in the vicinity of the activity, or to
notify the Corps pursuant to general
condition 20 that the activity might have the
potential to cause effects to historic
properties, the permittee cannot begin the
activity until receiving written notification
from the Corps that there is “no effect” on
listed species or “no potential to cause
effects” on historic properties, or that any
consultation required under Section 7 of the
Endangered Species Act (see 33 CFR
330.4(f)) and/or section 106 of the National
Historic Preservation Act (see 33 CFR
330.4(g)) has been completed. If the
proposed activity requires a written waiver
to exceed specified limits of an NWP, the
permittee may not begin the activity until
the district engineer issues the waiver. If the
district or division engineer notifies the
permittee in writing that an individual
permit is required within 45 calendar days
of receipt of a complete PCN, the permittee
cannot begin the activity until an individual
permit has been obtained. Subsequently, the
permittee’s right to proceed under the NWP
may be modified, suspended, or revoked
only in accordance with the procedure set
forth in 33 CFR 330.5(d)(2).

(b)  Contents  of  Pre-Construction
Notification: The PCN must be in writing

and include the following information:

(1) Name, address and telephone numbers
of the prospective permittee;

(2) Location of the proposed activity;

(3) Identify the specific NWP or NWP(s)
the prospective permittee wants to use to
authorize the proposed activity;

(4) (i) A description of the proposed
activity; the activity’s purpose; direct and
indirect adverse environmental effects the
activity would cause, including the
anticipated amount of loss of wetlands,
other special aquatic sites, and other waters
expected to result from the NWP activity,
in acres, linear feet, or other appropriate
unit of measure; a description of any
proposed mitigation measures intended to
reduce the adverse environmental effects
caused by the proposed activity; and any
other NWP(s), regional general permit(s),
or individual permit(s) used or intended to
be used to authorize any part of the
proposed project or any related activity,
including other separate and distant
crossings for linear projects that require
Department of the Army authorization but
do not require pre-construction notification.
The description of the proposed activity and
any proposed mitigation measures should
be sufficiently detailed to allow the district
engineer to determine that the adverse
environmental effects of the activity will be
no more than minimal and to determine the
need for compensatory mitigation or other
mitigation measures.

(i1) For linear projects where one or more
single and complete crossings require pre-
construction notification, the PCN must
include the quantity of anticipated losses of
wetlands, other special aquatic sites, and
other waters for each single and complete
crossing of those wetlands, other special
aquatic sites, and other waters (including
those single and complete crossings
authorized by an NWP but do not require
PCNs). This information will be used by
the district engineer to evaluate the
cumulative adverse environmental effects
of the proposed linear project, and does not
change those non-PCN NWP activities into
NWP PCNs.

(i) Sketches should be provided when
necessary to show that the activity complies
with the terms of the NWP. (Sketches
usually clarify the activity and when
provided results in a quicker decision.
Sketches should contain sufficient detail to
provide an illustrative description of the



proposed activity (e.g., a conceptual plan),
but do not need to be detailed engineering
plans);

(5) The PCN must include a delineation of
wetlands, other special aquatic sites, and
other waters, such as lakes and ponds, and
perennial and intermittent streams, on the
project site. Wetland delineations must be
prepared in accordance with the current
method required by the Corps. The
permittee may ask the Corps to delineate
the special aquatic sites and other waters on
the project site, but there may be a delay if
the Corps does the delineation, especially if
the project site is large or contains many
wetlands, other special aquatic sites, and
other waters. Furthermore, the 45-day
period will not start until the delineation has
been submitted to or completed by the
Corps, as appropriate;

(6) If the proposed activity will result in the
loss of greater than 1/10-acre of wetlands or
3/100-acre of stream bed and a PCN is
required, the prospective permittee must
submit a statement describing how the
mitigation requirement will be satisfied, or
explaining why the adverse environmental
effects are no more than minimal and why
compensatory mitigation should not be
required. As an alternative, the prospective
permittee may submit a conceptual or
detailed mitigation plan.

(7) For non-federal permittees, if any listed
species (or species proposed for listing) or
designated critical habitat (or critical
habitat proposed for such designation)
might be affected or is in the vicinity of the
activity, or if the activity is located in
designated critical habitat (or critical
habitat proposed for such designation), the
PCN must include the name(s) of those
endangered or threatened species (or
species proposed for listing) that might be
affected by the proposed activity or utilize
the designated critical habitat (or critical
habitat proposed for such designation) that
might be affected by the proposed activity.
For NWP activities that require pre-
construction notification, Federal
permittees must provide documentation
demonstrating  compliance with  the
Endangered Species Act;

(8) For non-federal permittees, if the NWP
activity might have the potential to cause
effects to a historic property listed on,
determined to be eligible for listing on, or
potentially eligible for listing on, the
National Register of Historic Places, the
PCN must state which historic property
might have the potential to be affected by
the proposed activity or include a vicinity
map indicating the location of the historic
property. For NWP activities that require
pre-construction  notification, Federal
permittees must provide documentation
demonstrating compliance with section 106
of the National Historic Preservation Act;

(9) For an activity that will occur in a
component of the National Wild and Scenic
River System, or in a river officially
designated by Congress as a “study river”
for possible inclusion in the system while
the river is in an official study status, the
PCN must identify the Wild and Scenic
River or the “study river” (see general
condition 16); and

(10) For an NWP activity that requires
permission from, or review by, the Corps
pursuant to 33 U.S.C. 408 because it will
alter or temporarily or permanently occupy
or use a U.S. Army Corps of Engineers
federally authorized civil works project, the
pre-construction notification must include a
statement confirming that the project
proponent has submitted a written request
for section 408 permission from, or review
by, the Corps office having jurisdiction
over that USACE project.

(c) Form of Pre-Construction Notification:
The nationwide permit pre-construction
notification form (Form ENG 6082) should
be used for NWP PCNs. A letter containing
the required information may also be used.
Applicants may provide electronic files of
PCNs and supporting materials if the
district engineer has established tools and
procedures for electronic submittals.

(d) Agency Coordination: (1) The district
engineer will consider any comments from
Federal and state agencies concerning the
proposed activity’s compliance with the
terms and conditions of the NWPs and the
need for mitigation to reduce the activity’s
adverse environmental effects so that they
are no more than minimal.
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(2) Agency coordination is required for: (i)
all NWP activities that require pre-
construction notification and result in the
loss of greater than 1/2-acre of waters of the
United States; (ii)) NWP 13 activities in
excess of 500 linear feet, fills greater than
one cubic yard per running foot, or involve
discharges of dredged or fill material into
special aquatic sites; and (iii) NWP 54
activities in excess of 500 linear feet, or that
extend into the waterbody more than 30 feet
from the mean low water line in tidal waters
or the ordinary high water mark in the Great
Lakes.

(3) When agency coordination is required,
the district engineer will immediately
provide (e.g., via e-mail, facsimile
transmission, overnight mail, or other
expeditious manner) a copy of the complete
PCN to the appropriate Federal or state
offices (FWS, state natural resource or
water quality agency, EPA, and, if
appropriate, the NMFS). With the
exception of NWP 37, these agencies will
have 10 calendar days from the date the
material is transmitted to notify the district
engineer via  telephone, facsimile
transmission, or e-mail that they intend to
provide substantive, site-specific
comments. The comments must explain
why the agency believes the adverse
environmental effects will be more than
minimal. If so contacted by an agency, the
district engineer will wait an additional 15
calendar days before making a decision on
the pre-construction notification. The
district engineer will fully consider agency
comments received within the specified
time frame concerning the proposed
activity’s compliance with the terms and
conditions of the NWPs, including the need
for mitigation to ensure that the net adverse
environmental effects of the proposed
activity are no more than minimal. The
district engineer will provide no response to
the resource agency, except as provided
below. The district engineer will indicate in
the administrative record associated with
each pre-construction notification that the
resource  agencies’  concerns — were
considered. For NWP 37, the emergency
watershed protection and rehabilitation
activity may proceed immediately in cases
where there is an unacceptable hazard to
life or a significant loss of property or



economic hardship will occur. The district
engineer will consider any comments
received to decide whether the NWP 37
authorization  should be  modified,
suspended, or revoked in accordance with
the procedures at 33 CFR 330.5.

(4) In cases of where the prospective
permittee is not a Federal agency, the
district engineer will provide a response to
NMEFS within 30 calendar days of receipt of
any Essential Fish Habitat conservation
recommendations, as required by section
305(b)(4)(B) of the Magnuson-Stevens
Fishery Conservation and Management
Act.

(5) Applicants are encouraged to provide
the Corps with either electronic files or
multiple copies of pre-construction
notifications  to expedite  agency
coordination.

D. District Engineer’s Decision

1. In reviewing the PCN for the proposed
activity, the district engineer will determine
whether the activity authorized by the NWP
will result in more than minimal individual
or cumulative adverse environmental
effects or may be contrary to the public
interest. If a project proponent requests
authorization by a specific NWP, the
district engineer should issue the NWP
verification for that activity if it meets the
terms and conditions of that NWP, unless
he or she determines, after considering
mitigation, that the proposed activity will
result in more than minimal individual and
cumulative adverse effects on the aquatic
environment and other aspects of the public
interest and exercises discretionary
authority to require an individual permit for
the proposed activity. For a linear project,
this  determination will include an
evaluation of the single and complete
crossings of waters of the United States that
require PCNs to determine whether they
individually satisfy the terms and
conditions of the NWP(s), as well as the
cumulative effects caused by all of the
crossings of waters of the United States
authorized by an NWP. If an applicant
requests a waiver of an applicable limit, as
provided for in NWPs 13, 36, or 54, the
district engineer will only grant the waiver
upon a written determination that the NWP

activity will result in only minimal
individual and cumulative adverse
environmental effects.

2. When making minimal adverse
environmental effects determinations the
district engineer will consider the direct and
indirect effects caused by the NWP activity.
He or she will also consider the cumulative
adverse environmental effects caused by
activities authorized by an NWP and
whether  those  cumulative  adverse
environmental effects are no more than
minimal. The district engineer will also
consider site specific factors, such as the
environmental setting in the vicinity of the
NWP activity, the type of resource that will
be affected by the NWP activity, the
functions provided by the aquatic resources
that will be affected by the NWP activity,
the degree or magnitude to which the
aquatic resources perform those functions,
the extent that aquatic resource functions
will be lost as a result of the NWP activity
(e.g., partial or complete loss), the duration
of the adverse effects (temporary or
permanent), the importance of the aquatic
resource functions to the region (e.g.,
watershed or ecoregion), and mitigation
required by the district engineer. If an
appropriate  functional or condition
assessment method is available and
practicable to use, that assessment method
may be used by the district engineer to
assist in the minimal adverse environmental
effects determination. The district engineer
may add case-specific special conditions to
the NWP authorization to address site-
specific environmental concerns.

3. If the proposed activity requires a PCN
and will result in a loss of greater than 1/10-
acre of wetlands or 3/100-acre of stream
bed, the prospective permittee should
submit a mitigation proposal with the PCN.
Applicants may also propose compensatory
mitigation for NWP activities with smaller
impacts, or for impacts to other types of
waters. The district engineer will consider
any proposed compensatory mitigation or
other mitigation measures the applicant has
included in the proposal in determining
whether the net adverse environmental
effects of the proposed activity are no more
than minimal. The compensatory mitigation
proposal may be either conceptual or
detailed. If the district engineer determines
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that the activity complies with the terms and
conditions of the NWP and that the adverse
environmental effects are no more than
minimal, after considering mitigation, the
district engineer will notify the permittee
and include any activity-specific conditions
in the NWP verification the district
engineer deems necessary. Conditions for
compensatory —mitigation requirements
must comply with the appropriate
provisions at 33 CFR 332.3(k). The district
engineer must approve the final mitigation
plan before the permittee commences work
in waters of the United States, unless the
district engineer determines that prior
approval of the final mitigation plan is not
practicable or not necessary to ensure
timely completion of the required
compensatory mitigation. If the prospective
permittee elects to submit a compensatory
mitigation plan with the PCN, the district
engineer will expeditiously review the
proposed compensatory mitigation plan.
The district engineer must review the
proposed compensatory mitigation plan
within 45 calendar days of receiving a
complete PCN and determine whether the
proposed mitigation would ensure that the
NWP activity results in no more than
minimal adverse environmental effects. If
the net adverse environmental effects of the
NWP activity (after consideration of the
mitigation proposal) are determined by the
district engineer to be no more than
minimal, the district engineer will provide a
timely written response to the applicant.
The response will state that the NWP
activity can proceed under the terms and
conditions of the NWP, including any
activity-specific conditions added to the
NWP authorization by the district engineer.

4. If the district engineer determines that the
adverse environmental effects of the
proposed activity are more than minimal,
then the district engineer will notify the
applicant either: (a) that the activity does
not qualify for authorization under the
NWP and instruct the applicant on the
procedures to seek authorization under an
individual permit; (b) that the activity is
authorized under the NWP subject to the
applicant’s submission of a mitigation plan
that would reduce the adverse
environmental effects so that they are no
more than minimal; or (c) that the activity
is authorized under the NWP with specific



modifications or conditions. Where the
district engineer determines that mitigation
is required to ensure no more than minimal
adverse environmental effects, the activity
will be authorized within the 45-day PCN
period (unless additional time is required to
comply with general conditions 18, 20,
and/or 31), with activity-specific conditions
that state the mitigation requirements. The
authorization will include the necessary
conceptual or detailed mitigation plan or a
requirement that the applicant submit a
mitigation plan that would reduce the
adverse environmental effects so that they
are no more than minimal. When
compensatory mitigation is required, no
work in waters of the United States may
occur until the district engineer has
approved a specific mitigation plan or has
determined that prior approval of a final
mitigation plan is not practicable or not
necessary to ensure timely completion of
the required compensatory mitigation.

E. Further Information

1. District engineers have authority to
determine if an activity complies with the
terms and conditions of an NWP.

2. NWPs do not obviate the need to obtain
other federal, state, or local permits,
approvals, or authorizations required by
law.

3. NWPs do not grant any property rights or
exclusive privileges.

4. NWPs do not authorize any injury to the
property or rights of others.

5. NWPs do not authorize interference with
any existing or proposed Federal project
(see general condition 31).

F. Nationwide Permit Definitions

Best management practices (BMPs):
Policies, practices, procedures, or structures
implemented to mitigate the adverse
environmental effects on surface water
quality resulting from development. BMPs
are categorized as structural or non-
structural.

Compensatory mitigation: The restoration

(re-establishment or  rehabilitation),

establishment (creation), enhancement,
and/or in certain circumstances
preservation of aquatic resources for the
purposes of offsetting unavoidable adverse
impacts which remain after all appropriate
and practicable avoidance and

minimization has been achieved.

Currently serviceable: Useable as is or with

some maintenance, but not so degraded as
to essentially require reconstruction.

Direct effects: Effects that are caused by the
activity and occur at the same time and
place.

Discharge: The term “discharge” means
any discharge of dredged or fill material
into waters of the United States.

Ecological reference: A model used to plan
and design an aquatic habitat and riparian
arca  restoration, enhancement, or
establishment activity under NWP 27. An
ecological reference may be based on the
structure, functions, and dynamics of an
aquatic habitat type or a riparian area type
that currently exists in the region where the
proposed NWP 27 activity is located.
Alternatively, an ecological reference may
be based on a conceptual model for the
aquatic habitat type or riparian area type to
be restored, enhanced, or established as a
result of the proposed NWP 27 activity. An
ecological reference takes into account the
range of variation of the aquatic habitat type
or riparian area type in the region.

Enhancement: The manipulation of the
physical,  chemical, or  biological
characteristics of an aquatic resource to
heighten, intensify, or improve a specific
aquatic resource function(s). Enhancement
results in the gain of selected aquatic
resource function(s), but may also lead to a
decline in other aquatic resource
function(s). Enhancement does not result in
a gain in aquatic resource area.

Establishment (creation): The manipulation

of the physical, chemical, or biological
characteristics present to develop an aquatic
resource that did not previously exist at an
upland site. Establishment results in a gain
in aquatic resource area.
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High Tide Line: The line of intersection of
the land with the water’s surface at the
maximum height reached by a rising tide.
The high tide line may be determined, in the
absence of actual data, by a line of oil or
scum along shore objects, a more or less
continuous deposit of fine shell or debris on
the foreshore or berm, other physical
markings or characteristics, vegetation
lines, tidal gages, or other suitable means
that delineate the general height reached by
a rising tide. The line encompasses spring
high tides and other high tides that occur
with periodic frequency but does not
include storm surges in which there is a
departure from the normal or predicted
reach of the tide due to the piling up of
water against a coast by strong winds such
as those accompanying a hurricane or other
intense storm.

Historic Property: ~ Any prehistoric or
historic district, site (including
archaeological site), building, structure, or
other object included in, or eligible for
inclusion in, the National Register of
Historic Places maintained by the Secretary
of the Interior. This term includes artifacts,
records, and remains that are related to and
located within such properties. The term
includes properties of traditional religious
and cultural importance to an Indian tribe or
Native Hawaiian organization and that meet
the National Register criteria (36 CFR part
60).

Independent utility: A test to determine

what constitutes a single and complete non-
linear project in the Corps Regulatory
Program. A project is considered to have
independent utility if it would be
constructed absent the construction of other
projects in the project area. Portions of a
multi-phase project that depend upon other
phases of the project do not have
independent utility. Phases of a project that
would be constructed even if the other
phases were not built can be considered as
separate single and complete projects with
independent utility.

Indirect effects: Effects that are caused by
the activity and are later in time or farther
removed in distance, but are still reasonably
foreseeable.



Loss of waters of the United States: Waters
of the United States that are permanently

adversely affected by filling, flooding,
excavation, or drainage because of the
regulated activity. The loss of stream bed
includes the acres of stream bed that are
permanently adversely affected by filling or
excavation because of the regulated
activity. Permanent adverse effects include
permanent discharges of dredged or fill
material that change an aquatic area to dry
land, increase the bottom elevation of a
waterbody, or change the use of a
waterbody. The acreage of loss of waters of
the United States is a threshold
measurement of the impact to jurisdictional
waters or wetlands for determining whether
a project may qualify for an NWP; it is not
a net threshold that is calculated after
considering compensatory mitigation that
may be used to offset losses of aquatic
functions and services. Waters of the
United States temporarily filled, flooded,
excavated, or drained, but restored to pre-
construction contours and elevations after
construction, are not included in the
measurement of loss of waters of the United
States. Impacts resulting from activities that
do not require Department of the Army
authorization, such as activities eligible for
exemptions under section 404(f) of the
Clean Water Act, are not considered when
calculating the loss of waters of the United
States.

Navigable waters: Waters subject to section
10 of the Rivers and Harbors Act of 1899.
These waters are defined at 33 CFR part
329.

Non-tidal wetland: A non-tidal wetland is a
wetland that is not subject to the ebb and
flow of tidal waters. Non-tidal wetlands
contiguous to tidal waters are located
landward of the high tide line (i.e., spring
high tide line).

Open water: For purposes of the NWPs, an
open water is any area that in a year with
normal patterns of precipitation has water
flowing or standing above ground to the
extent that an ordinary high water mark can
be determined. Aquatic vegetation within
the area of flowing or standing water is
either non-emergent, sparse, or absent.
Vegetated shallows are considered to be

open waters. Examples of “open waters”
include rivers, streams, lakes, and ponds.

Ordinary High Water Mark: The term
ordinary high water mark means that line on
the shore established by the fluctuations of
water and indicated by physical

characteristics such as a clear, natural line
impressed on the bank, shelving, changes in
the character of soil, destruction of
terrestrial vegetation, the presence of litter
and debris, or other appropriate means that
consider the characteristics of the
surrounding areas.

Perennial stream: A perennial stream has
surface water flowing continuously year-
round during a typical year.

Practicable: Available and capable of being
done after taking into consideration cost,
existing technology, and logistics in light of
overall project purposes.

Pre-construction notification: A request

submitted by the project proponent to the
Corps for confirmation that a particular
activity is authorized by nationwide permit.
The request may be a permit application,
letter, or similar document that includes
information about the proposed work and
its anticipated environmental effects. Pre-
construction notification may be required
by the terms and conditions of a nationwide
permit, or by regional conditions. A pre-
construction  notification  may  be
voluntarily submitted in cases where pre-
construction notification is not required and
the project proponent wants confirmation
that the activity is authorized by nationwide
permit.

Preservation: The removal of a threat to, or
preventing the decline of, aquatic resources
by an action in or near those aquatic
resources. This term includes activities
commonly associated with the protection
and maintenance of aquatic resources
through the implementation of appropriate
legal and  physical mechanisms.
Preservation does not result in a gain of
aquatic resource area or functions.

Re-establishment: The manipulation of the
physical,  chemical, or  biological
characteristics of a site with the goal of
returning natural/historic functions to a
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former aquatic resource. Re-establishment
results in rebuilding a former aquatic
resource and results in a gain in aquatic
resource area and functions.

Rehabilitation: The manipulation of the
physical,  chemical, or  biological
characteristics of a site with the goal of
repairing natural/historic functions to a
degraded aquatic resource. Rehabilitation
results in a gain in aquatic resource
function, but does not result in a gain in
aquatic resource area.

Restoration: The manipulation of the
physical,  chemical, or  biological
characteristics of a site with the goal of
returning natural/historic functions to a
former or degraded aquatic resource. For
the purpose of tracking net gains in aquatic
resource area, restoration is divided into
two categories: re-establishment and
rehabilitation.

Riffle and pool complex: Riffle and pool

complexes are special aquatic sites under
the 404(b)(1) Guidelines. Riffle and pool
complexes sometimes characterize steep
gradient sections of streams. Such stream
sections are recognizable by their hydraulic
characteristics. The rapid movement of
water over a course substrate in riffles
results in a rough flow, a turbulent surface,
and high dissolved oxygen levels in the
water. Pools are deeper areas associated
with riffles. A slower stream velocity, a
streaming flow, a smooth surface, and a
finer substrate characterize pools.

Riparian areas: Riparian areas are lands
next to streams, lakes, and estuarine-marine
shorelines. Riparian areas are transitional
between terrestrial and aquatic ecosystems,
through which surface and subsurface
hydrology connects riverine, lacustrine,
estuarine, and marine waters with their
adjacent wetlands, non-wetland waters, or
uplands. Riparian areas provide a variety of
ecological functions and services and help
improve or maintain local water quality.
(See general condition 23.)

Shellfish seeding: The placement of
shellfish seed and/or suitable substrate to
increase shellfish production. Shellfish seed
consists of immature individual shellfish or
individual shellfish attached to shells or



shell fragments (i.e., spat on shell). Suitable
substrate may consist of shellfish shells,
shell fragments, or other appropriate
materials placed into waters for shellfish
habitat.

Single and complete linear project: A linear

project is a project constructed for the
purpose of getting people, goods, or
services from a point of origin to a terminal
point, which often involves multiple
crossings of one or more waterbodies at
separate and distant locations. The term
“single and complete project” is defined as
that portion of the total linear project
proposed or accomplished by one
owner/developer or partnership or other
association of owners/developers that
includes all crossings of a single water of
the United States (i.e., a single waterbody)
at a specific location. For linear projects
crossing a single or multiple waterbodies
several times at separate and distant
locations, each crossing is considered a
single and complete project for purposes of
NWP authorization. However, individual
channels in a braided stream or river, or
individual arms of a large, irregularly
shaped wetland or lake, etc., are not
separate waterbodies, and crossings of such
features cannot be considered separately.

Single and complete non-linear project: For

non-linear projects, the term “single and
complete project” is defined at 33 CFR
330.2(i) as the total project proposed or
accomplished by one owner/developer or
partnership or other association of
owners/developers. A single and complete
non-linear project must have independent
utility (see definition of “independent
utility”). Single and complete non-linear
projects may not be “piecemealed” to avoid
the limits in an NWP authorization.

Stormwater management:  Stormwater
management is the mechanism for

controlling stormwater runoff for the
purposes of reducing downstream erosion,
water quality degradation, and flooding and
mitigating the adverse effects of changes in
land use on the aquatic environment.

Stormwater management facilities:
Stormwater management facilities are those

facilities, including but not limited to,
stormwater retention and detention ponds

and best management practices, which
retain water for a period of time to control
runoff and/or improve the quality (i.e., by
reducing the concentration of nutrients,
sediments, hazardous substances and other
pollutants) of stormwater runoff.

Stream bed: The substrate of the stream
channel between the ordinary high water
marks. The substrate may be bedrock or
inorganic particles that range in size from
clay to boulders. Wetlands contiguous to
the stream bed, but outside of the ordinary
high water marks, are not considered part of
the stream bed.

Stream channelization: The manipulation

of a stream’s course, condition, capacity, or
location that causes more than minimal
interruption of normal stream processes. A
channelized jurisdictional stream remains a
water of the United States.

Structure: An object that is arranged in a
definite pattern of organization. Examples
of structures include, without limitation,
any pier, boat dock, boat ramp, wharf,
dolphin, weir, boom, breakwater, bulkhead,
revetment, riprap, jetty, artificial island,
artificial reef, permanent mooring structure,
power transmission line, permanently
moored floating vessel, piling, aid to
navigation, or any other manmade obstacle
or obstruction.

Tidal wetland: A tidal wetland is a
jurisdictional wetland that is inundated by
tidal waters. Tidal waters rise and fall in a
predictable and measurable rhythm or cycle
due to the gravitational pulls of the moon
and sun. Tidal waters end where the rise and
fall of the water surface can no longer be
practically measured in a predictable
rhythm due to masking by other waters,
wind, or other effects. Tidal wetlands are
located channelward of the high tide line.

Tribal lands: Any lands title to which is
either: 1) held in trust by the United States
for the benefit of any Indian tribe or
individual; or 2) held by any Indian tribe or
individual subject to restrictions by the
United States against alienation.

Tribal rights: Those rights legally accruing
to a tribe or tribes by virtue of inherent
sovereign  authority,  unextinguished
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aboriginal title, treaty, statute, judicial
decisions, executive order or agreement,
and that give rise to legally enforceable
remedies.

Vegetated shallows: Vegetated shallows
are special aquatic sites under the 404(b)(1)
Guidelines. They are areas that are
permanently inundated and under normal

circumstances have rooted aquatic
vegetation, such as seagrasses in marine
and estuarine systems and a variety of
vascular rooted plants in freshwater
systems.

Waterbody: For purposes of the NWPs, a
waterbody is a “water of the United States.”
If a wetland is adjacent to a waterbody
determined to be a water of the United
States, that waterbody and any adjacent
wetlands are considered together as a single
aquatic unit (see 33 CFR 328.4(c)(2)).
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No. 58. Utility Line Activities for
Water and Other Substances
(NWP Final Rule, 86 FR 2744)

Activities required for the construction,
maintenance, repair, and removal of utility
lines for water and other substances,
excludingoil, natural gas, products derived
from oil or natural gas, and electricity. Oil
or natural gas pipeline activities or electric
utility line and telecommunications
activities may be authorized by NWPs 12 or
57, respectively. This NWP also authorizes
associated utility line facilities in waters of
the United States, provided the activity does
notresultin the loss of greater than 1/2-acre
of waters of the United States for each
single and complete project.

Utility  lines: This NWP  authorizes
discharges of dredged or fill material into
waters of the United States and structuresor
work in navigable waters for crossings of
those waters associated with the
construction, maintenance, or repair of
utility lines for water and other substances,
including outfall and intake structures.
There must be no change in pre-
construction contours of waters of the
United States. A “utility line” is defined as
any pipe or pipeline for the transportation
of any gaseous, liquid, liquescent, or slurry
substance, for any purpose that is not oil,
natural gas, or petrochemicals. Examples of
activities authorized by this NWP include
utility lines that convey water, sewage,
stormwater, wastewater, brine, irrigation
water, and industrial products that are not
petrochemicals. The term “utility line” does
not include activities that drain a water of
the United States, such as drainage tile or
french drains, but it does apply to pipes
conveyingdrainage from another area.

Material resulting from trench excavation
may be temporarily sidecast into waters of
the United States for no more than three
months, provided the material is not placed

in such a manner that it is dispersed by
currents or other forces. The district
engineer may extend the period of
temporary side casting for no more than a
total of 180 days, where appropriate. In
wetlands, the top 6 to 12 inches of the
trench should normally be backfilled with
topsoil from the trench. The trench cannot
be constructed or backfilled in such a
manner as to drain waters of the United
States (e.g., backfilling with extensive
gravel layers, creating a french drain
effect). Any exposed slopes and stream
banks mustbe stabilized immediately upon
completion of the utility line crossing of
each waterbody.

Utility  line  substations: This NWP
authorizes the construction, maintenance,
or expansion of substation facilities
associated with a utility line in non-tidal
waters of the United States, provided the
activity, in combination with all other
activities included in one single and
complete project, does notresultin the loss
of greater than 1/2-acre of waters of the
United States. This NWP does not authorize
discharges of dredged or fill material into
non-tidal wetlands adjacent to tidal waters
of the United States to construct, maintain,
or expand substation facilities.

Foundations for above-ground utility lines:
This NWP authorizes the construction or
maintenance of foundations for above-
ground utility lines in all waters of the
United States, provided the foundations are
the minimum size necessary.

Access roads: This NWP authorizes the
construction of access roads for the
construction and maintenance of utility
lines, including utility line substations, in
non-tidal waters of the United States,
provided the activity, in combination with
all other activities included in one single
and complete project, does not cause the
loss of greater than 1/2-acre of non-tidal

waters of the United States. This NWP does
not authorize discharges of dredged or fill
material into non-tidal wetlands adjacent to
tidal waters for access roads. Access roads
mustbe the minimum width necessary (see
Note 2, below). Access roads must be
constructed so that the length of the road
minimizes any adverse effects on waters of
the United States and must be as near as
possible to pre-construction contours and
elevations (e.g., at grade corduroy roads or
geotextile/gravel roads). Access roads
constructed above pre-construction
contours and elevations in waters of the
United States must be properly bridged or
culverted to maintain surface flows.

This NWP may authorize utility lines in or
affecting navigable waters of the United
States even if there is no associated
discharge of dredged or fill material (see 33
CFR part 322). Overhead utility lines
constructed over section 10 waters and
utility lines that are routed in or under
section 10 waters without a discharge of
dredged or fill material require a section 10
permit.

This NWP authorizes, to the extent that
Department of the Army authorization is
required, temporary structures, fills, and
work necessary for the remediation of
inadvertent returns of drilling fluids to
waters of the United States through sub-soil
fissures or fractures that might occur during
horizontal directional drilling activities
conducted for the purpose of installing or
replacing utility lines. These remediation
activities must be done as soon as
practicable, to restore the affected
waterbody. District engineers may add
special conditions to this NWP to require a
remediation plan for addressing inadvertent
returns of drilling fluids to waters of the
United States during horizontal directional
drilling activities conducted for the purpose
of installing or replacing utility lines.



This NWP also authorizes temporary
structures, fills, and work, including the use
of temporary mats, necessary to conduct the
utility line activity. Appropriate measures
must be taken to maintain normal
downstream flows and minimize flooding
to the maximum extent practicable, when
temporary structures, work, and discharges
of dredged or fill material, including
cofferdams, are necessary for construction
activities, access fills, or dewatering of
construction sites. Temporary fills must
consist of materials, and be placed in a
manner, that will not be eroded by expected
high flows. After construction, temporary
fills must be removed in their entirety and
the affected areas returned to pre-
construction elevations. The areas affected
by temporary fills must be revegetated, as
appropriate.

Notification: The permittee must submit a
pre-construction notification to the district
engineer prior to commencing the activity
if: (1) asection 10 permit is required; or (2)
the discharge will result in the loss of
greater than 1/10-acre of waters of the
United States. (See general condition 32.)
(Authorities: Sections 10 and 404)

Note 1: Where the utility line is
constructed, installed, or maintained in
navigable waters of the United States (i.e.,
section 10 waters) within the coastal United
States, the Great Lakes, and United States
territories, a copy of the NWP verification
will be sent by the Corps to the National
Oceanic and Atmospheric Administration
(NOAA), National Ocean Service (NOS),
for charting the utility line to protect
navigation.

Note 2: For utility line activities crossinga
single waterbody more than one time at
separate and distant locations, or multiple
waterbodies at separate and distant
locations, each crossing is considered a
single and complete project for purposes of
NWP authorization. Utility line activities
mustcomply with 33 CFR 330.6(d).

Note 3: Access roads used for both
construction and maintenance may be
authorized, provided they meet the terms
and conditions of this NWP. Access roads
used solely for construction of the utility
line must be removed upon completion of

the work, in accordance with the
requirements for temporary fills.

Note 4: Pipes or pipelines used to transport
gaseous, liquid, liquescent, or slumy
substances over navigable waters of the
United States are considered to be bridges,
not utility lines, and may require a permit
from the U.S. Coast Guard pursuant to the
General Bridge Act of 1946. However, any
discharges of dredged or fill material into
waters of the United States associated with
such pipelines will require a section 404
permit(see NWP 15).

Note 5: This NWP authorizes utility line
maintenance and repair activities that do
not qualify for the Clean Water Act section
404(f) exemption for maintenance of
currently serviceable fills or fill structures.

Note 6: For activities that require pre-
construction notification, the PCN must
include any other NWP(s), regional general
permit(s), or individual permit(s) used or
intended to be used to authorize any part of
the proposed project or any related activity,
including other separate and distant
crossings that require Department of the
Army authorization but do not require pre-
construction notification (see paragraph
(b)(4) of general condition 32). The district
engineer will evaluate the PCN in
accordance with Section D, “District
Engineer’s Decision.” The district engineer
may require mitigation to ensure that the
authorized activity results in no more than
minimal individual and cumulative adverse
environmental effects (see general
condition 23).

Nationwide Permit General Conditions

Note: To qualify for NWP authorization,
the prospective permittee must comply with
the following general conditions, as
applicable, in addition to any regional or
case-specific conditions imposed by the
division engineer or district engineer.
Prospective permittees should contact the
appropriate Corps district office to
determine if regional conditions have been
imposed on an NWP. Prospective
permittees should also contact the
appropriate Corps district office to
determine the status of Clean Water Act
Section 401 water quality certification
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and/or Coastal Zone Management Act
consistency for an NWP. Every person who
may wish to obtain permit authorization
under one or more NWPs, or who is
currently relying on an existing or prior
permit authorization under one or more
NWPs, has been and is on notice thatall of
the provisions of 33 CFR 330.1 through
330.6 apply to every NWP authorization.
Note especially 33 CFR 330.5 relating to
the modification, suspension, or revocation
of any NWP authorization.

1. Navigation. (a) No activity may cause
more than a minimal adverse effect on
navigation.

(b) Any safety lights and signals prescribed
by the U.S. Coast Guard, through
regulations or otherwise, must be installed
and maintained at the permittee's expense
on authorized facilities in navigable waters
of the United States.

(¢) The permittee understands and agrees
that, if future operations by the United
States require the removal, relocation, or
other alteration, of the structure or work
herein authorized, or if, in the opinion of the
Secretary of the Army or his or her
authorized representative, said structure or
work shall cause unreasonable obstruction
to the free navigation of the navigable
waters, the permittee will be required, upon
due notice from the Corps of Engineers, to
remove, relocate, or alter the structural
work or obstructions caused thereby,
without expense to the United States. No
claim shall be made against the United
States on account of any such removal or
alteration.

2. Aquatic Life Movements. No activity

may substantially disrupt the necessary life
cycle movements of those species of
aquatic life indigenous to the waterbody,
including those species that normally
migrate through the area, unless the
activity's primary purpose is to impound
water.  All permanent and temporary
crossings of waterbodies shall be suitably
culverted, bridged, or otherwise designed
and constructed to maintain low flows to
sustain the movement of those aquatic
species. If a bottomless culvert cannot be
used, then the crossing should be designed



and constructed to minimize adverse effects
to aquatic life movements.

3. Spawning Areas. Activities in spawning
areas during spawning seasons must be
avoided to the maximum extent practicable.
Activities that result in the physical
destruction (e.g., through excavation, fill,
or downstream smothering by substantial
turbidity) of an important spawning area are
not authorized.

4. Migratory Bird Breeding Areas.
Activities in waters of the United States that
serve as breedingareas for migratory birds

must be avoided to the maximum extent
practicable.

5. Shellfish Beds. No activity may occur in
areas of concentrated shellfish populations,
unless the activity is directly related to a
shellfish harvesting activity authorized by
NWPs 4 and 48, or is a shellfish seeding or
habitat restoration activity authorized by
NWP 27.

6. Suitable Material. No activity may use
unsuitable material (e.g., trash, debris, car
bodies, asphalt, etc.). Material used for
construction or discharged must be free
from toxic pollutants in toxic amounts (see
section 307 of the Clean Water Act).

7. Water Supply Intakes. No activity may

occur in the proximity of a public water
supply intake, except where the activity is
for the repair or improvement of public
water supply intake structures or adjacent
bank stabilization.

8. Adverse Effects From Impoundments. If

the activity creates an impoundment of
water, adverse effects to the aquatic system
due to accelerating the passage of water,
and/or restricting its flow must be
minimized to the maximum extent
practicable.

9. Management of Water Flows. To the

maximum extent practicable, the pre-
construction course, condition, capacity,
and location of open waters must be
maintained for each activity, including
stream  channelization, storm  water
management activities, and temporary and
permanent road crossings, except as
provided below. The activity must be

constructed to withstand expected high
flows. The activity must not restrict or
impede the passage of normal or high
flows, unless the primary purpose of the
activity is to impound water or manage high
flows. The activity may alter the pre-
construction course, condition, capacity,
and location of open waters if it benefits the
aquatic  environment (e.g.,,  stream
restoration or relocation activities).

10. Fills Within 100-Year Floodplains. The
activity must comply with applicable

FEMA-approved state or local floodplain
management requirements.

11. Equipment. Heavy equipment working
in wetlands or mudflats must be placed on
mats, or other measures must be taken to
minimize soil disturbance.

12. Soil Erosion and Sediment Controls.

Appropriate soil erosion and sediment
controls must be used and maintained in
effective operating condition during
construction, and all exposed soil and other
fills, as well as any work below the ordinary
high water mark or high tide line, must be
permanently stabilized at the earliest
practicable date. Permittees are encouraged
to perform work within waters ofthe United
States during periods of low-flow or no-
flow, or during low tides.

13. Removal of Temporary Structures and

Fills. Temporary structures must be
removed, to the maximum extent
practicable, after their use has been
discontinued. Temporary fills must be
removed in their entirety and the affected
areas returned to  pre-construction
elevations. The affected areas must be
revegetated, as appropriate.

14. Proper Maintenance. Any authorized

structure or fill shall be properly
maintained, including maintenance to
ensure public safety and compliance with
applicable NWP general conditions, as well
as any activity-specific conditions added by
the district engineer to an NWP
authorization.

15. Single and Complete Project. The

activity must be a single and complete
project. The same NWP cannot be used

more than once for the same single and
complete project.

16. Wild and Scenic Rivers. (a) No NWP
activity may occur in a component of the

National Wild and Scenic River System, or
in a river officially designated by Congress
as a “study river” for possible inclusion in
the system while the river is in an official
study status, unless the appropriate Federal
agency with direct management
responsibility for such river, has
determined in writing that the proposed
activity will not adversely affect the Wild
and Scenic River designation or study
status.

(b) If a proposed NWP activity will occur
in a component of the National Wild and
Scenic River System, or in a river officially
designated by Congress as a “study river”
for possible inclusion in the system while
the river is in an official study status, the
permittee must submit a pre-construction
notification (see general condition 32). The
district engineer will coordinate the PCN
with the Federal agency with direct
management responsibility for that river.
Permittees shall not begin the NWP activity
until notified by the district engineer that
the Federal agency with direct management
responsibility for that river has determined
in writing that the proposed NWP activity
will not adversely affect the Wild and
Scenic River designation or study status.

(c¢) Information on Wild and Scenic Rivers
may be obtained from the appropriate
Federal land management agency
responsible for the designated Wild and
Scenic River or study river (e.g., National
Park Service, U.S. Forest Service, Bureau
of Land Management, U.S. Fish and
Wildlife Service). Information on these
rivers is also available at:
http://www.rivers.gov/.

17. Tribal Rights. No activity or its

operation may impair reserved tribal rights,
including, butnot limited to, reserved water
rights and treaty fishingand huntingrights.

18. Endangered Species. (a) No activity is
authorized under any NWP which is likely
to directly or indirectly jeopardize the

continued existence of a threatened or
endangered species or a species proposed



for such designation, as identified under the
Federal Endangered Species Act (ESA), or
which will directly or indirectly destroy or
adversely modify designated critical habitat
or critical habitat proposed for such
designation. No activity is authorized under
any NWP which “may affect” a listed
species or critical habitat, unless ESA
section 7 consultation addressing the
consequences of the proposed activity on
listed species or critical habitat has been
completed. See 50 CFR 402.02 for the
definition of “effects of the action” for the
purposes of ESA section 7 consultation, as
well as 50 CFR 402.17, which provides
further explanation under ESA section 7
regarding “activities that are reasonably
certain to occur” and “consequences caused
by the proposed action.”

(b) Federal agencies should follow their
own procedures for complying with the
requirements of the ESA (see 33 CFR
330.4(H)(1)). If
notification is required for the proposed

pre-construction

activity, the Federal permittee must provide
the district engineer with the appropriate
documentation to demonstrate compliance
with those requirements. The district
engineer will verify that the appropriate
documentation has been submitted. If the
appropriate documentation has not been
submitted, additional ESA section 7
consultation may be necessary for the
activity and the respective federal agency
would be responsible for fulfilling its
obligation under section 7 of the ESA.

(c) Non-federal permittees must submit a
pre-construction notification to the district
engineer if any listed species (or species
proposed for listing) or designated critical
habitat (or critical habitat proposed such
designation) might be affected or is in the
vicinity of the activity, or if the activity is
located in designated critical habitat or
critical habitat proposed for such
designation, and shall not begin work on the
activity until notified by the district
engineer that the requirements of the ESA
have been satisfied and that the activity is
authorized. For activities that might affect
Federally-listed endangered or threatened
species (or species proposed for listing) or
designated critical habitat (or critical
habitat proposed for such designation), the
pre-construction notification must include

the name(s) of the endangered or threatened
species (or species proposed for listing) that
might be affected by the proposed activity
or that utilize the designated critical habitat
(or critical habitat proposed for such
designation) that might be affected by the
proposed activity. The district engineer will
determine whether the proposed activity
“may affect” or will have “no effect” to
listed species and designated critical habitat
and will notify the non-Federal applicant of
the Corps’ determination within 45 days of
receipt of a complete pre-construction
notification. For activities where the non-
Federal applicant has identified listed
species (or species proposed for listing) or
designated critical habitat (or critical
habitat proposed for such designation) that
might be affected or is in the vicinity of the
activity, and has so notified the Corps, the
applicant shall not begin work until the
Corps has provided notification that the
proposed activity will have “no effect” on
listed species (or species proposed for
listing or designated critical habitat (or
critical  habitat proposed for such
designation), or until ESA section 7
consultation or conference has been
completed. If the non-Federal applicant has
not heard back from the Corps within 45
days, the applicant must still wait for
notification from the Corps.

(d) As a result of formal or informal
consultation or conference with the FWS or
NMFS the district engineer may add
species-specific permit conditions to the
NWPs.

(e) Authorization of an activity by an NWP
does not authorize the “take” of a
threatened or endangered species as defined
under the ESA. In the absence of separate
authorization (e.g, an ESA Section 10
Permit, a Biological Opinion with
“incidental take” provisions, etc.) from the
FWS or the NMFS, the Endangered Species
Act prohibits any person subject to the
jurisdiction of the United States to take a
listed species, where "take" means to
harass, harm, pursue, hunt, shoot, wound,
kill, trap, capture, or collect, or to attempt
to engage in any such conduct. The word
“harm” in the definition of “take" means an
act which actually kills or injures wildlife.
Such an act may include significant habitat
modification or degradation where it
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actually kills or injures wildlife by
significantly impairing essential behavioral
patterns, including breeding, feeding or
sheltering.

(f) If the non-federal permittee has a valid
ESA section 10(a)(1)(B) incidental take
permit with an approved Habitat
Conservation Plan for a project or a group
of projects that includes the proposed NWP
activity, the non-federal applicant should
provide a copy of that ESA section
10(a)(1)(B) permit with the PCN required
by paragraph (c) of this general condition.
The district engineer will coordinate with
the agency that issued the ESA section
10(a)(1)(B) permit to determine whether
the proposed NWP activity and the
associated incidental take were considered
in the internal ESA section 7 consultation
conducted for the ESA section 10(a)(1)B)
permit. If that coordination results in
concurrence from the agency that the
proposed NWP activity and the associated
incidental take were considered in the
internal ESA section 7 consultation for the
ESA section 10(a)(1)(B) permit, the district
engineer does not need to conduct a
separate ESA section 7 consultation for the
proposed NWP activity.  The district
engineer will notify the non-federal
applicant within 45 days of receipt of a
complete pre-construction notification
whether the ESA section 10(a)(1)B) permit
covers the proposed NWP activity or
whether additional ESA section 7
consultation is required.

(g) Information on the location of
threatened and endangered species and their
critical habitat can be obtained directly
from the offices of the FWS and NMFS or
their world wide web pages at
http://www.fws.gov/ or
http://www.fws.gov/ipac and
http://www.nmfs.noaa.gov/pr/species/esa/
respectively.

19. Migratory Birds and Bald and Golden
Eagles. The permittee is responsible for

ensuring that an action authorized by an
NWP complies with the Migratory Bird
Treaty Act and the Bald and Golden Eagle
Protection Act. The permittee is responsible
for contacting the appropriate local office
of the U.S. Fish and Wildlife Service to
determine what measures, if any, are



necessary or appropriate to reduce adverse
effects to migratory birds or eagles,
including whether "incidental take" permits
are necessary and available under the
Migratory Bird Treaty Act or Bald and
Golden Eagle Protection Act for a
particular activity.

20. Historic Properties. (a) No activity is
authorized under any NWP which may

have the potential to cause effects to
properties listed, or eligible for listing, in
the National Register of Historic Places
until the requirements of Section 106 of the
National Historic Preservation Act (NHPA)
have been satisfied.

(b) Federal permittees should follow their
own procedures for complying with the
requirements of section 106 of the National
Historic Preservation Act (see 33 CFR
330.4(g)(1)). If
notification is required for the proposed
NWP activity, the Federal permittee must
provide the district engineer with the

pre-construction

appropriate documentation to demonstrate
compliance with those requirements. The
district engineer will verify that the
appropriate documentation has been
submitted. If the appropriate documentation
is not submitted, then additional
consultation under section 106 may be
necessary. The respective federal agency is
responsible for fulfilling its obligation to
comply with section 106.

(c) Non-federal permittees must submit a
pre-construction notification to the district
engineer if the NWP activity might have the
potential to cause effects to any historic
properties listed on, determined to be
eligible for listing on, or potentially eligible
for listing on the National Register of
Historic Places, including previously
unidentified properties. For such activities,
the pre-construction notification must state
which historic properties might have the
potential to be affected by the proposed
NWP activity or include a vicinity map
indicating the location of the historic
properties or the potential for the presence
of historic properties. Assistance regarding
information on the location of, or potential
for, the presence of historic properties can
be sought from the State Historic
Preservation Officer, Tribal Historic
Preservation Officer, or designated tribal

representative, as appropriate, and the
National Register of Historic Places (see 33
CFR 330.4(g)). When reviewing pre-
construction notifications, district
engineers will comply with the current
procedures for addressingthe requirements
of section 106 of the National Historic
Preservation Act. The district engineer shall
make a reasonable and good faith effort to
carry out appropriate identification efforts
commensurate with potential impacts,
which may include background research,
consultation, oral history interviews,
sample field investigation, and/or field
survey. Based on the information
submitted in the PCN and these
identification efforts, the district engineer
shall determine whether the proposed NWP
activity has the potential to cause effects on
the historic properties. Section 106
consultation is not required when the
district engineer determines that the activity
does nothave the potential to cause effects
on historic properties (see 36 CFR
800.3(a)). Section 106 consultation is
required when the district engineer
determines that the activity has the potential
to cause effects on historic properties. The
district engineer will conduct consultation
with consulting parties identified under 36
CFR 800.2(c) when he or she makes any of
the following effect determinations for the
purposes of section 106 of the NHPA: no
historic properties affected, no adverse
effect, or adverse effect.

(d) Where the non-Federal applicant has
identified historic properties on which the
proposed NWP activity might have the
potential to cause effects and has so notified
the Corps, the non-Federal applicant shall
not begin the activity until notified by the
district engineer either that the activity has
no potential to cause effects to historic
properties or that NHPA section 106
consultation has been completed. For non-
federal permittees, the district engineer will
notify the prospective permittee within 45
days of receipt of a complete pre-
construction notification whether NHPA
section 106 consultation is required. If
NHPA section 106 consultation is required,
the district engineer will notify the non-
Federal applicant that he or she cannot
begin the activity until section 106
consultation is completed. If the non-
Federal applicant has not heard back from
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the Corps within 45 days, the applicant
must still wait for notification from the
Corps.

(e) Prospective permittees should be aware
that section 110k of the NHPA (54 U.S.C.
306113) prevents the Corps from grantinga
permit or other assistance to an applicant
who, with intent to avoid the requirements
of section 106 of the NHPA, has
intentionally  significantly  adversely
affected a historic property to which the
permit would relate, or having legal power
to prevent it, allowed such significant
adverse effect to occur, unless the Corps,
after consultation with the Advisory
Council on Historic Preservation (ACHP),
determines that circumstances justify
granting such assistance despite the adverse
effect created or permitted by the applicant.
If circumstances justify granting the
assistance, the Corps is required to notify
the ACHP and provide documentation
specifyingthe circumstances, the degree of
damage to the integrity of any historic
properties  affected, and  proposed
mitigation. ~ This documentation must
include any views obtained from the
applicant, SHPO/THPO, appropriate Indian
tribes if the undertaking occurs onor affects
historic properties on tribal lands or affects
properties of interest to those tribes, and
other parties known to have a legitimate
interest in the impacts to the permitted
activity on historic properties.

21. Discovery of Previously Unknown

Remains and Artifacts. Permittees that

discover any previously unknown historic,
cultural or archeological remains and
artifacts while accomplishing the activity
authorized by an NWP, they must
immediately notify the district engineer of
what they have found, and to the maximum
extent practicable, avoid construction
activities that may affect the remains and
artifacts until the required coordination has
been completed. The district engineer will
initiate the Federal, Tribal, and state
coordination required to determine if the
items or remains warrant a recovery effort
or if the site is eligible for listing in the
National Register of Historic Places.

22. Designated Critical Resource Waters.
Critical resource waters include, NOAA-
managed marine sanctuaries and marine




monuments, and National Estuarine
Research Reserves. The district engineer
may designate, after notice and opportunity
for public comment, additional waters
officially designated by a state as having
particular environmental or ecological
significance, such as outstanding national
resource waters or state natural heritage
sites. The district engineer may also
designate additional critical resource waters
after notice and opportunity for public
comment.

(a) Discharges of dredged or fill material
into waters of the United States are not
authorized by NWPs 7, 12, 14, 16, 17, 21,
29,31,35,39,40,42,43,44,49, 50,51, 52,
57 and 58 for any activity within, or directly
affecting,  critical resource waters,
including wetlands adjacent to such waters.

(b) For NWPs 3, 8, 10, 13, 15, 18, 19, 22,
23, 25,27, 28, 30, 33, 34, 36, 37, 38, and
54, notification is required in accordance
with general condition 32, for any activity
proposed by permittees in the designated
critical resource waters including wetlands
adjacent to those waters. The district
engineer may authorize activities under
these NWPs only after she or he determines
that the impacts to the critical resource
waters will be no more than minimal.

23. Mitigation. The district engineer will
consider the following factors when
determining appropriate and practicable
mitigation necessary to ensure that the
individual and cumulative adverse
environmental effects are no more than
minimal:

(a) The activity must be designed and
constructed to avoid and minimize adverse
effects, both temporary and permanent, to
waters of the United States to the maximum
extent practicable at the project site (i.e., on
site).

(b) Mitigation in all its forms (avoiding
minimizing, rectifying, reducing, or
compensating for resource losses) will be
required to the extent necessary to ensure
that the individual and cumulative adverse
environmental effects are no more than
minimal.

(¢) Compensatory mitigation ata minimum
one-for-one ratio will be required for all
wetland losses that exceed 1/10-acre and
require pre-construction notification, unless
the district engineer determines in writing
that either some other form of mitigation
would be more environmentally
appropriate or the adverse environmental
effects of the proposed activity are no more
than minimal, and provides an activity-
specific waiver of this requirement. For
wetland losses of 1/10-acre or less that
require pre-construction notification, the
district engineer may determine on a case-
by-case basis that compensatory mitigation
is required to ensure that the activity results
in only minimal adverse environmental
effects.

(d) Compensatory mitigation at a minimum
one-for-one ratio will be required for all
losses of stream bed that exceed 3/100-acre
and require pre-construction notification,
unless the district engineer determines in
writing that either some other form of
mitigation would be more environmentally
appropriate or the adverse environmental
effects of the proposed activity are no more
than minimal, and provides an activity-
specific waiver of this requirement. This
compensatory mitigation requirement may
be satisfied through the restoration or
enhancement of riparian areas next to
streams in accordance with paragraph (e) of
this general condition. Forlossesof stream
bed of 3/100-acre or less that require pre-
construction notification, the district
engineer may determine on a case-by-case
basis that compensatory mitigation is
required to ensure that the activity results in
only minimal adverse environmental
effects.  Compensatory mitigation for
losses of streams should be provided, if
practicable, through stream rehabilitation,
enhancement, or preservation, since
streams are difficult-to-replace resources
(see33 CFR 332.3(e)(3)).

(e) Compensatory mitigation plans for
NWP activities in or near streams or other
open waters will normally include a
requirement for the restoration or
enhancement, maintenance, and legal
protection (e.g., conservation easements) of
riparian areas next to open waters. In some
cases, the restoration or

maintenance/protection of riparian areas
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may be the only compensatory mitigation
required. If restoringriparian areas involves
planting vegetation, only native species
should be planted. The width of the
required riparian area will address
documented water quality or aquatic habitat
loss concerns. Normally, the riparian area
will be 25 to 50 feet wide on each side of
the stream, but the district engineer may
require slightly wider riparian areas to
address documented water quality or
habitat loss concerns. If it is not possible to
restore or maintain/protect a riparian area
on both sides of a stream, or if the
waterbody is a lake or coastal waters, then
restoring or maintaining/protecting a
riparian area along a single bank or
shoreline may be sufficient. Where both
wetlands and open waters exist on the
project site, the district engineer will
determine the appropriate compensatory
mitigation (e.g., riparian areas and/or
wetlands compensation) based on what is
best for the aquatic environment on a
watershed basis. In cases where riparian
areas are determined to be the most
appropriate form of minimization or
compensatory mitigation, the district
engineer may waive or reduce the
requirement  to provide  wetland
compensatory mitigation for wetland
losses.

(f) Compensatory mitigation projects
provided to offset losses of aquatic
resources must comply with the applicable
provisions of 33 CFR part332.

(1) The prospective permittee is responsible
for proposingan appropriate compensatory
mitigation  option if  compensatory
mitigation is necessary to ensure that the
activity results in no more than minimal
adverse environmental effects. For the
NWPs, the preferred mechanism for
providing compensatory mitigation is
mitigation bank credits or in-lieu fee
program credits (see 33 CFR 332.3(b)?2)
and (3)). However, if an appropriate
number and type of mitigation bank or in-
lieu credits are notavailable at the time the
PCN is submitted to the district engineer,
the district engineer may approve the use of
permittee-responsible mitigation.

(2) The amount of compensatory mitigation
required by the district engineer must be



sufficient to ensure that the authorized
activity results in no more than minimal
individual and cumulative adverse
environmental effects (see 33 CFR
330.1(e)(3)).(Seealso 33 CFR 332.3(f).)

(3) Since the likelihood of success is greater
and the impacts to potentially valuable
uplands are reduced, aquatic resource
restoration should be the first compensatory
mitigation option considered for permittee-
responsible mitigation.

(4) If permittee-responsible mitigation is
the proposed option, the prospective
permittee is responsible for submitting a
mitigation plan. A conceptual or detailed
mitigation plan may beused by the district
engineer to make the decision on the NWP
verification request, but a final mitigation
plan that addresses the applicable
requirements of 33 CFR 332.4(c)?2)
through (14) must be approved by the
district engineer before the permittee begins
work in waters of the United States, unless
the district engineer determines that prior
approval of the final mitigation plan is not
practicable or not necessary to ensure
timely completion of the required
compensatory mitigation (see 33 CFR
332.3(k)(3)). If permittee-responsible
mitigation is the proposed option, and the
proposed compensatory mitigation site is
located on land in which another federal
agency holds an easement, the district
engineer will coordinate with that federal
agency to determine if proposed
compensatory mitigation  project is
compatible with the terms of the easement.

(5) If mitigation bank or in-lieu fee program
credits are the proposed option, the
mitigation plan needs to address only the
baseline conditions at the impact site and
the number of credits to be provided (see 33
CFR 332.4(c)(1)(ii)).

(6) Compensatory mitigation requirements
(e.g., resource type and amount to be
provided as compensatory mitigation, site
protection, ecological performance
standards, monitoring requirements) may
be addressed through conditions added to
the NWP authorization, instead of
components of a compensatory mitigation
plan (see 33 CFR 332.4(c)(1)(ii)).

(g) Compensatory mitigation will not be
used to increase the acreage losses allowed
by the acreage limits of the NWPs. For
example, if an NWP has an acreage limit of
1/2-acre, it cannot be used to authorize any
NWP activity resulting in the loss of greater
than 1/2-acre of waters of the United States,
even if compensatory mitigation is
provided that replaces or restores some of
the lost waters. However, compensatory
mitigation can and should be used, as
necessary, to ensure that an NWP activity
already meeting the established acreage
limits also satisfies the no more than
minimal impact requirement for the NWPs.

(h) Permittees may propose the use of
mitigation banks, in-lieu fee programs, or
permittee-responsible mitigation. When
developing a compensatory mitigation
proposal, the permittee must consider
appropriate and  practicable options
consistent with the framework at 33 CFR
332.3(b). For activities resulting in the loss
of marine or estuarine resources, permittee-
responsible mitigation may be
environmentally preferable if there are no
mitigation banks or in-lieu fee programs in
the area that have marine or estuarine
credits available for sale or transfer to the
permittee.  For  permittee-responsible
mitigation, the special conditions of the
NWP verification must clearly indicate the
party or parties responsible for the
implementation and performance of the
compensatory mitigation project, and, if
required, its long-term management.

(1) Where certain functions and services of
waters of the United States are permanently
adversely affected by a regulated activity,
such as discharges of dredged or fill
material into waters of the United States
that will convert a forested or scrub-shrub
wetland to a herbaceous wetland in a
permanently maintained utility line right-
of-way, mitigation may be required to
reduce the adverse environmental effects of
the activity to the no more than minimal
level.

24. Safety of Impoundment Structures. To

ensure that all impoundment structures are
safely designed, the district engineer may
require  non-Federal applicants to
demonstrate that the structures comply with
established state or federal, dam safety
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criteria or have been designed by qualified
persons. The district engineer may also
require documentation that the design has
been independently reviewed by similarly
qualified persons, and appropriate
modifications made to ensure safety.

25. Water Quality. (a) Where the certifying
authority (state, authorized tribe,or EPA, as

appropriate) has not previously certified
compliance of an NWP with CWA section
401, a CWA section 401 water quality
certification for the proposed discharge
must be obtained or waived (see 33 CFR
330.4(c)). If the permittee cannot comply
with all of the conditions of a water quality
certification previously issued by certifying
authority for the issuance of the NWP, then
the permittee must obtain a water quality
certification or waiver for the proposed
discharge in order for the activity to be
authorized by an NWP.

(b) If the NWP activity requires pre-
construction notification and the certifying
authority has not previously -certified
compliance of an NWP with CWA section
401, the proposed discharge is not
authorized by an NWP until water quality
certification is obtained or waived. If the
certifying authority issues a water quality
certification for the proposed discharge, the
permittee must submit a copy of the
certification to the district engineer. The
discharge is not authorized by an NWP until
the district engineer has notified the
permittee that the water quality certification
requirement has been satisfied by the
issuance of a water quality certification or a
waiver.

(c) The district engineer or certifying
authority may require additional water
quality management measures to ensure
that the authorized activity does not result
in more than minimal degradation of water
quality.

26. Coastal Zone Management. In coastal

states where an NWP has not previously
received a state coastal zone management
consistency concurrence, an individual
state coastal zone management consistency
concurrence must be obtained, or a
presumption of concurrence must occur
(see 33 CFR 330.4(d)). If the permittee
cannot comply with all of the conditions of



a coastal zone management consistency
concurrence previously issued by the state,
then the permittee must obtain an individual
coastal zone management consistency
concurrence or presumption of concurrence
in order for the activity to be authorized by
an NWP. The district engineer or a state
may require additional measures to ensure
that the authorized activity is consistent
with state coastal zone management
requirements.

217. Regional and Case-By-Case

Conditions. The activity must comply with
any regional conditions that may have been
added by the Division Engineer (see 33
CFR 330.4(e)) and with any case specific
conditions added by the Corps or by the
state, Indian Tribe, or U.S. EPA in its CWA
section 401 Water Quality Certification, or
by the state in its Coastal Zone
Management Act consistency
determination.

28. Use of Multiple Nationwide Permits.
Theuse of more than one NWP for asingle

and complete project is authorized, subject
to the following restrictions:

(a) If only one of the NWPs used to
authorize the single and complete project
has a specified acreage limit, the acreage
loss of waters of the United States cannot
exceed the acreage limit of the NWP with
the highest specified acreage limit. For
example, if aroad crossingover tidal waters
is constructed under NWP 14, with
associated bank stabilization authorized by
NWP 13, the maximum acreage loss of
waters of the United States for the total
project cannot exceed 1/3-acre.

(b) If one or more of the NWPs used to
authorize the single and complete project
has specified acreage limits, the acreage
loss of waters of the United States
authorized by those NWPs cannot exceed
their respective specified acreage limits.
For example, if a commercial development
is constructed under NWP 39, and the
single and complete project includes the
filling of an upland ditch authorized by
NWP 46, the maximum acreage loss of
waters of the United States for the
commercial development under NWP 39
cannot exceed 1/2-acre, and the total
acreage loss of waters of United States due

to the NWP 39 and 46 activities cannot
exceed 1 acre.

29. Transfer of Nationwide Permit

Verifications. If the permittee sells the
property associated with a nationwide
permit verification, the permittee may
transfer the nationwide permit verification
to the new owner by submitting a letter to
the appropriate Corps district office to
validate the transfer. A copy of the
nationwide permit verification must be
attached to the letter, and the letter must
contain the following statement and
signature:

“When the structures or work authorized by
this nationwide permit are still in existence
at the time the property is transferred, the
terms and conditions of this nationwide
permit, including any special conditions,
will continue to be binding on the new
owner(s) of the property. To validate the
transfer of this nationwide permit and the
associated liabilities associated with
compliance with its terms and conditions,
have the transferee sign and date below.”

(Transferee)

(Date)

30. Compliance _Certification. Each

permittee  who receives an NWP
verification letter from the Corps must
provide a signed certification documenting
completion of the authorized activity and
implementation of  any required
compensatory mitigation. The success of
any required permittee-responsible
mitigation, including the achievement of
ecological performance standards, will be
addressed separately by the district
engineer. The Corps will provide the
permittee the certification document with
the NWP verification letter. The
certification document will include:

(a) A statement that the authorized activity
was done in accordance with the NWP
authorization, including any general,
regional, or activity-specific conditions;
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(b) A statement that the implementation of
any required compensatory mitigation was
completed in accordance with the permit
conditions. If credits from a mitigation bank
or in-lieu fee program are used to satisfy the
compensatory mitigation requirements, the
certification must include the
documentation required by 33 CFR
332.3()(3) to confirm that the permittee
secured the appropriate number and
resource type of credits; and

(c) The signature of the permittee certifying
the completion of the activity and
mitigation.

The completed certification document must
be submitted to the district engineer within
30 days of completion of the authorized
activity or the implementation of any
required compensatory mitigation,
whichever occurs later.

31. Activities Affecting Structures or
Works Built by the United States. If an
NWP activity also requires review by, or

permission from, the Corps pursuant to 33
U.S.C. 408 because it will alter or
temporarily or permanently occupy or usea
U.S. Army Corps of Engineers (USACE)
federally authorized Civil Works project (a
“USACE project”), the prospective
permittee must submit a pre-construction
notification. See paragraph (b)(10) of
general condition 32. An activity that
requires section 408 permission and/or
review is not authorized by an NWP until
the appropriate Corps office issues the
section 408 permission or completes its
review to alter, occupy, or use the USACE
project, and the district engineer issues a
written NWP verification.

32. Pre-Construction Notification. (a)
Timing. Where required by the terms of the

NWP, the prospective permittee must
notify the district engineer by submitting a
pre-construction notification (PCN) as
early as possible. The district engineer must
determine if the PCN is complete within 30
calendar days of the date of receipt and, if
the PCN is determined to be incomplete,
notify the prospective permittee within that
30 day period to request the additional
information necessary to make the PCN
complete. The request must specify the



information needed to make the PCN
complete. As a general rule, district
engineers  will request  additional
information necessary to make the PCN
complete only once. However, if the
prospective permittee does not provide all
of the requested information, then the
district engineer will notify the prospective
permittee that the PCN is still incomplete
and the PCN review process will not
commence until all of the requested
information has been received by the
district engineer. The prospective permittec
shall notbegin the activity until either:

(1) He or she is notified in writing by the
district engineer that the activity may
proceed under the NWP with any special
conditions imposed by the district or
division engineer; or

(2) 45 calendar days have passed from the
district engineer’s receipt of the complete
PCN and the prospective permittee has not
received written notice from the district or
division engineer. However, if the
permittee was required to notify the Corps
pursuant to general condition 18 that listed
species or critical habitat might be affected
or are in the vicinity of the activity, or to
notify the Corps pursuant to general
condition 20 that the activity might have the
potential to cause effects to historic
properties, the permittee cannot begin the
activity until receiving written notification
from the Corps that there is “no effect” on
listed species or “no potential to cause
effects” on historic properties, or that any
consultation required under Section 7 of the
Endangered Species Act (see 33 CFR
330.4(f)) and/or section 106 of the National
Historic Preservation Act (see 33 CFR
330.4(g)) has been completed. If the
proposed activity requires a written waiver
to exceed specified limits of an NWP, the
permittee may not begin the activity until
the district engineer issues the waiver. If the
district or division engineer notifies the
permittee in writing that an individual
permit is required within 45 calendar days
of receipt of a complete PCN, the permittee
cannot begin the activity until an individual
permit has been obtained. Subsequently, the
permittee’s right to proceed under the NWP
may be modified, suspended, or revoked
only in accordance with the procedure set
forth in 33 CFR 330.5(d)(2).

(b)  Contents of  Pre-Construction
Notification: The PCN must be in writing
and include the followinginformation:

(1) Name, address and telephone numbers
of the prospective permittee;

(2) Location of the proposed activity;

(3) Identify the specific NWP or NWP(s)
the prospective permittee wants to use to
authorize the proposed activity;

(4) (i) A description of the proposed
activity; the activity’s purpose; direct and
indirect adverse environmental effects the
activity would cause, including the
anticipated amount of loss of wetlands,
other special aquatic sites, and other waters
expected to result from the NWP activity,
in acres, linear feet, or other appropriate
unit of measure; a description of any
proposed mitigation measures intended to
reduce the adverse environmental effects
caused by the proposed activity; and any
other NWP(s), regional general permit(s),
or individual permit(s) used or intended to
be used to authorize any part of the
proposed project or any related activity,
including other separate and distant
crossings for linear projects that require
Department of the Army authorization but
do notrequire pre-construction notification.
The description of the proposed activity and
any proposed mitigation measures should
be sufficiently detailed to allow the district
engineer to determine that the adverse
environmental effects of the activity will be
no more than minimal and to determine the
need for compensatory mitigation or other
mitigation measures.

(ii) For linear projects where one or more
single and complete crossings require pre-
construction notification, the PCN must
include the quantity of anticipated losses of
wetlands, other special aquatic sites, and
other waters for each single and complete
crossing of those wetlands, other special
aquatic sites, and other waters (including
those single and complete crossings
authorized by an NWP but do not require
PCNs). This information will be used by
the district engineer to evaluate the
cumulative adverse environmental effects
of'the proposed linear project, and does not
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change those non-PCN NWP activities into
NWP PCNs.

(iii)  Sketches should be provided when
necessary to show that the activity complies
with the terms of the NWP. (Sketches
usually clarify the activity and when
provided results in a quicker decision.
Sketches should contain sufficient detail to
provide an illustrative description of the
proposed activity (e.g., a conceptual plan),
but do not need to be detailed engineering
plans);

(5) The PCN must include a delineation of
wetlands, other special aquatic sites, and
other waters, such as lakes and ponds, and
perennial and intermittent streams, on the
project site. Wetland delineations must be
prepared in accordance with the current
method required by the Corps. The
permittee may ask the Corps to delineate
the special aquatic sites and other waters on
the projectsite, butthere may be a delay if
the Corps does the delineation, especially if
the project site is large or contains many
wetlands, other special aquatic sites, and
other waters. Furthermore, the 45-day
period will not start until the delineation has
been submitted to or completed by the
Corps, as appropriate;

(6) If the proposed activity will result in the
loss of greater than 1/10-acre of wetlands or
3/100-acre of stream bed and a PCN is
required, the prospective permittee must
submit a statement describing how the
mitigation requirement will be satisfied, or
explaining why the adverse environmental
effects are no more than minimal and why
compensatory mitigation should not be
required. As an alternative, the prospective
permittee may submit a conceptual or
detailed mitigation plan.

(7) For non-federal permittees, if any listed
species (or species proposed for listing) or
designated critical habitat (or critical
habitat proposed for such designation)
might be affected or is in the vicinity of the
activity, or if the activity is located in
designated critical habitat (or critical
habitat proposed for such designation), the
PCN must include the name(s) of those
endangered or threatened species (or
species proposed for listing) that might be
affected by the proposed activity or utilize



the designated critical habitat (or critical
habitat proposed for such designation) that
might be affected by the proposed activity.
For NWP activities that require pre-
construction notification, Federal
permittees must provide documentation
demonstrating compliance with the

Endangered Species Act;

(8) For non-federal permittees, if the NWP
activity might have the potential to cause
effects to a historic property listed on,
determined to be eligible for listing on, or
potentially eligible for listing on, the
National Register of Historic Places, the
PCN must state which historic property
might have the potential to be affected by
the proposed activity or include a vicinity
map indicating the location of the historic
property. For NWP activities that require
pre-construction notification, Federal
permittees must provide documentation
demonstrating compliance with section 106
of the National Historic Preservation Act;

(9) For an activity that will occur in a
component of the National Wild and Scenic
River System, or in a river officially
designated by Congress as a “study river”
for possible inclusion in the system while
the river is in an official study status, the
PCN must identify the Wild and Scenic
River or the “study river” (see general
condition 16); and

(10) For an NWP activity that requires
permission from, or review by, the Corps
pursuant to 33 U.S.C. 408 because it will
alter or temporarily or permanently occupy
or use a U.S. Army Corps of Engineers
federally authorized civil works project, the
pre-construction notification must include a
statement confirming that the project
proponent has submitted a written request
for section 408 permission from, or review
by, the Corps office having jurisdiction
over that USACE project.

(¢) Form of Pre-Construction Notification:
The nationwide permit pre-construction
notification form (Form ENG 6082) should
beused for NWP PCNs. A letter containing
the required information may also be used.
Applicants may provide electronic files of
PCNs and supporting materials if the
district engineer has established tools and
procedures for electronic submittals.

(d) Agency Coordination: (1) The district
engineer will consider any comments from
Federal and state agencies concerning the
proposed activity’s compliance with the
terms and conditions of the NWPs and the
need for mitigation to reduce the activity’s
adverse environmental effects so that they
are no more than minimal.

(2) Agency coordination is required for: (i)
all NWP activities that require pre-
construction notification and result in the
loss of greater than 1/2-acre of waters of the
United States; (ii)) NWP 13 activities in
excess of 500 linear feet, fills greater than
one cubic yard per running foot, or involve
discharges of dredged or fill material into
special aquatic sites; and (iii) NWP 54
activities in excess of 500 linear feet, or that
extend into the waterbody more than 30 feet
from the mean low water line in tidal waters
or the ordinary high water mark in the Great
Lakes.

(3) When agency coordination is required,
the district engineer will immediately
provide (e.g, via e-mail, facsimile
transmission, overnight mail, or other
expeditious manner) a copy of the complete
PCN to the appropriate Federal or state
offices (FWS, state natural resource or
water quality agency, EPA, and, if
appropriate, the NMFS). With the
exception of NWP 37, these agencies will
have 10 calendar days from the date the
material is transmitted to notify the district
engineer via  telephone, facsimile
transmission, or e-mail that they intend to
provide substantive, site-specific
comments. The comments must explain
why the agency believes the adverse
environmental effects will be more than
minimal. If so contacted by an agency, the
district engineer will wait an additional 15
calendar days before making a decision on
the pre-construction notification. The
district engineer will fully consider agency
comments received within the specified
time frame concerning the proposed
activity’s compliance with the terms and
conditions of the NWPs, including the need
for mitigation to ensure that the net adverse
environmental effects of the proposed
activity are no more than minimal. The
district engineer will provide no response to
the resource agency, except as provided
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below. The district engineer will indicate in
the administrative record associated with
each pre-construction notification that the
resource  agencies’  concerns  were
considered. For NWP 37, the emergency
watershed protection and rehabilitation
activity may proceed immediately in cases
where there is an unacceptable hazard to
life or a significant loss of property or
economic hardship will occur. The district
engineer will consider any comments
received to decide whether the NWP 37
authorization  should be  modified,
suspended, or revoked in accordance with
the procedures at 33 CFR 330.5.

(4) In cases of where the prospective
permittee is not a Federal agency, the
district engineer will provide a response to
NMEFS within 30 calendar days of receipt of
any Essential Fish Habitat conservation
recommendations, as required by section
305(b)(4)(B) of the Magnuson-Stevens
Fishery Conservation and Management
Act.

(5) Applicants are encouraged to provide
the Corps with either electronic files or
multiple copies of pre-construction
notifications  to expedite  agency
coordination.

2021 District Engineer’s Decision

1. In reviewing the PCN for the proposed
activity, the district engineer will determine
whether the activity authorized by the NWP
will resultin more than minimal individual
or cumulative adverse environmental
effects or may be contrary to the public
interest. If a project proponent requests
authorization by a specific NWP, the
district engineer should issue the NWP
verification for that activity if it meets the
terms and conditions of that NWP, unless
he or she determines, after considering
mitigation, that the proposed activity will
resultin more than minimal individual and
cumulative adverse effects on the aquatic
environment and other aspects of the public
interest and exercises discretionary
authority to require an individual permit for
the proposed activity. For a linear project,
this determination will include an
evaluation of the single and complete
crossings of waters of the United States that
require PCNs to determine whether they



individually satisfy the terms and
conditions of the NWP(s), as well as the
cumulative effects caused by all of the
crossings of waters of the United States
authorized by an NWP. If an applicant
requests a waiver of an applicable limit, as
provided for in NWPs 13, 36, or 54, the
district engineer will only grant the waiver
upon a written determination that the NWP
activity will result in only minimal
individual and cumulative adverse
environmental effects.

2. When making minimal adverse
environmental effects determinations the
district engineer will consider the direct and
indirect effects caused by the NWP activity.
He or she will also consider the cumulative
adverse environmental effects caused by
activities authorized by an NWP and
whether  those cumulative adverse
environmental effects are no more than
minimal. The district engineer will also
consider site specific factors, such as the
environmental setting in the vicinity of the
NWP activity, the type of resource that will
be affected by the NWP activity, the
functions provided by the aquatic resources
that will be affected by the NWP activity,
the degree or magnitude to which the
aquatic resources perform those functions,
the extent that aquatic resource functions
will be lostas a resultof the NWP activity
(e.g., partial or complete loss), the duration
of the adverse effects (temporary or
permanent), the importance of the aquatic
resource functions to the region (e.g.,
watershed or ecoregion), and mitigation
required by the district engineer. If an
appropriate  functional or condition
assessment method is available and
practicable to use, that assessment method
may be used by the district engineer to
assistin the minimal adverse environmental
effects determination. The district engineer
may add case-specific special conditions to
the NWP authorization to address site-
specific environmental concerns.

3. If the proposed activity requires a PCN
and will resultin a loss of greater than 1/10-
acre of wetlands or 3/100-acre of stream
bed, the prospective permittee should
submit a mitigation proposal with the PCN.
Applicants may also propose compensatory
mitigation for NWP activities with smaller
impacts, or for impacts to other types of

waters. The district engineer will consider
any proposed compensatory mitigation or
other mitigation measures the applicant has
included in the proposal in determining
whether the net adverse environmental
effects of the proposed activity are no more
than minimal. The compensatory mitigation
proposal may be either conceptual or
detailed. If the district engineer determines
that the activity complies with the terms and
conditions of the NWP and that the adverse
environmental effects are no more than
minimal, after considering mitigation, the
district engineer will notify the permittee
and include any activity-specific conditions
in the NWP verification the district
engineer deems necessary. Conditions for
compensatory mitigation requirements
must comply with the appropriate
provisions at 33 CFR 332.3(k). The district
engineer must approve the final mitigation
plan before the permittee commences work
in waters of the United States, unless the
district engineer determines that prior
approval of the final mitigation plan is not
practicable or not necessary to ensure
timely completion of the required
compensatory mitigation. If the prospective
permittee elects to submit a compensatory
mitigation plan with the PCN, the district
engineer will expeditiously review the
proposed compensatory mitigation plan.
The district engineer must review the
proposed compensatory mitigation plan
within 45 calendar days of receiving a
complete PCN and determine whether the
proposed mitigation would ensure that the
NWP activity results in no more than
minimal adverse environmental effects. If
the net adverse environmental effects of the
NWP activity (after consideration of the
mitigation proposal) are determined by the
district engineer to be no more than
minimal, the district engineer will provide a
timely written response to the applicant
The response will state that the NWP
activity can proceed under the terms and
conditions of the NWP, including any
activity-specific conditions added to the
NWP authorization by the district engineer.

4. If the district engineer determines that the
adverse environmental effects of the
proposed activity are more than minimal,
then the district engineer will notify the
applicant either: (a) that the activity does
not qualify for authorization under the
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NWP and instruct the applicant on the
procedures to seek authorization under an
individual permit; (b) that the activity is
authorized under the NWP subject to the
applicant’s submission of a mitigation plan
that would reduce the adverse
environmental effects so that they are no
more than minimal; or (c) that the activity
is authorized under the NWP with specific
modifications or conditions. Where the
district engineer determines that mitigation
is required to ensure no more than minimal
adverse environmental effects, the activity
will be authorized within the 45-day PCN
period (unless additional time is required to
comply with general conditions 18, 20,
and/or 31), with activity-specific conditions
that state the mitigation requirements. The
authorization will include the necessary
conceptual or detailed mitigation plan or a
requirement that the applicant submit a
mitigation plan that would reduce the
adverse environmental effects so that they
are no more than minimal. When
compensatory mitigation is required, no
work in waters of the United States may
occur until the district engineer has
approved a specific mitigation plan or has
determined that prior approval of a final
mitigation plan is not practicable or not
necessary to ensure timely completion of
the required compensatory mitigation.

2021 Further Information

1. District engineers have authority to
determine if an activity complies with the
terms and conditions of an NWP.

2. NWPs do not obviate the need to obtain
other federal, state, or local permits,
approvals, or authorizations required by
law.

3. NWPs do not grant any property rights or
exclusive privileges.

4. NWPs do notauthorize any injury to the
property or rights of others.

5.NWPs do not authorize interference with
any existing or proposed Federal project

(see general condition 31).

2021 Nationwide Permit Definitions



Best _management practices (BMPs):

Policies, practices, procedures, or structures
implemented to mitigate the adverse
environmental effects on surface water
quality resulting from development. BMPs
are categorized as structural or non-
structural.

Compensatory mitigation: The restoration

(re-establishment  or  rehabilitation),
establishment (creation), enhancement,
and/or in certain circumstances
preservation of aquatic resources for the
purposes of offsettingunavoidable adverse
impacts which remain after all appropriate
and practicable avoidance and

minimization has been achieved.

Currently serviceable: Useable as is or with

some maintenance, but not so degraded as
to essentially require reconstruction.

Direct effects: Effects that are caused by the
activity and occur at the same time and
place.

Discharge: The term “discharge” means
any discharge of dredged or fill material

into waters of the United States.

Ecological reference: A modelused to plan

and design an aquatic habitat and riparian
area  restoration, enhancement, or
establishment activity under NWP 27. An
ecological reference may be based on the
structure, functions, and dynamics of an
aquatic habitat type or a riparian area type
that currently exists in the region where the
proposed NWP 27 activity is located.
Alternatively, an ecological reference may
be based on a conceptual model for the
aquatic habitat type or riparian area type to
be restored, enhanced, or established as a
result of the proposed NWP 27 activity. An
ecological reference takes into account the
range of variation of the aquatic habitat type
or riparian area type in the region.

Enhancement: The manipulation of the
physical, chemical, or biological
characteristics of an aquatic resource to
heighten, intensify, or improve a specific
aquatic resource function(s). Enhancement
results in the gain of selected aquatic
resource function(s), but may also lead to a
decline in other aquatic resource

function(s). Enhancement does notresult in
a gain in aquatic resource area.

Establishment (creation): The manipulation

of the physical, chemical, or biological
characteristics present to develop an aquatic
resource that did not previously exist at an
upland site. Establishmentresults in a gain
in aquatic resource area.

High Tide Line: The line of intersection of
the land with the water’s surface at the
maximum height reached by a rising tide.
The high tide line may be determined, in the
absence of actual data, by a line of oil or
scum along shore objects, a more or less
continuous deposit of fine shell or debris on
the foreshore or berm, other physical
markings or characteristics, vegetation
lines, tidal gages, or other suitable means
that delineate the general height reached by
a rising tide. The line encompasses spring
high tides and other high tides that occur
with periodic frequency but does not
include storm surges in which there is a
departure from the normal or predicted
reach of the tide due to the piling up of
water against a coastby strongwinds such
as those accompanyinga hurricane or other
intense storm.

Historic Property: Any prehistoric or
historic district, site (including
archaeological site), building, structure, or
other object included in, or eligible for
inclusion in, the National Register of
Historic Places maintained by the Secretary
of the Interior. This term includes artifacts,
records, and remains that are related to and
located within such properties. The term
includes properties of traditional religious
and cultural importance to an Indian tribe or
Native Hawaiian organization and that meet
the National Register criteria (36 CFR part
60).

Independent utility: A test to determine

what constitutes a single and complete non-
linear project in the Corps Regulatory
Program. A project is considered to have
independent utility if it would be
constructed absent the construction of other
projects in the project area. Portions of a
multi-phase project that depend upon other
phases of the project do not have
independent utility. Phases of a project that
would be constructed even if the other
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phases were not built can be considered as
separate single and complete projects with
independent utility.

Indirect effects: Effects that are caused by
the activity and are later in time or farther
removed in distance, but are still reasonably
foreseeable.

Loss of waters of the United States: Waters

of the United States that are permanently
adversely affected by filling, flooding
excavation, or drainage because of the
regulated activity. The loss of stream bed
includes the acres of stream bed that are
permanently adversely affected by filling or
excavation because of the regulated
activity. Permanent adverse effects include
permanent discharges of dredged or fill
material that change an aquatic area to dry
land, increase the bottom elevation of a
waterbody, or change the use of a
waterbody. The acreage of loss of waters of
the United States is a threshold
measurement of the impact to jurisdictional
waters or wetlands for determining whether
a project may qualify for an NWP; it is not
a net threshold that is calculated after
considering compensatory mitigation that
may be used to offset losses of aquatic
functions and services. Waters of the
United States temporarily filled, flooded,
excavated, or drained, but restored to pre-
construction contours and elevations after
construction, are not included in the
measurement of loss of waters of the United
States. Impacts resulting from activities that
do not require Department of the Army
authorization, such as activities eligible for
exemptions under section 404(f) of the
Clean Water Act, are not considered when
calculating the loss of waters of the United
States.

Navigable waters: Waters subject to section
10 of the Rivers and Harbors Act of 1899.
These waters are defined at 33 CFR part
329.

Non-tidal wetland: A non-tidal wetland is a
wetland that is not subject to the ebb and
flow of tidal waters. Non-tidal wetlands
contiguous to tidal waters are located
landward of the high tide line (i.e., spring
high tide line).



Open water: For purposes of the NWPs, an
open water is any area that in a year with
normal patterns of precipitation has water
flowing or standing above ground to the
extent that an ordinary high water mark can
be determined. Aquatic vegetation within
the area of flowing or standing water is
either non-emergent, sparse, or absent
Vegetated shallows are considered to be
open waters. Examples of “open waters”
include rivers, streams, lakes, and ponds.

Ordinary High Water Mark: The term
ordinary high water mark means that line on
the shore established by the fluctuations of
water and indicated by physical

characteristics such as a clear, natural line
impressed on the bank, shelving, changes in
the character of soil, destruction of
terrestrial vegetation, the presence of litter
and debris, or other appropriate means that
consider the characteristics of the
surroundingareas.

Perennial stream: A perennial stream has
surface water flowing continuously year-
round duringa typical year.

Practicable: Available and capable of being
done after taking into consideration cost,
existingtechnology, and logistics in light of
overall project purposes.

Pre-construction notification: A request

submitted by the project proponent to the
Corps for confirmation that a particular
activity is authorized by nationwide permit.
The request may be a permit application,
letter, or similar document that includes
information about the proposed work and
its anticipated environmental effects. Pre-
construction notification may be required
by the terms and conditions of a nationwide
permit, or by regional conditions. A pre-
construction  notification = may  be
voluntarily submitted in cases where pre-
construction notification is not required and
the project proponent wants confirmation
that the activity is authorized by nationwide
permit.

Preservation: The removal of a threat to, or
preventing the decline of, aquatic resources
by an action in or near those aquatic
resources. This term includes activities
commonly associated with the protection
and maintenance of aquatic resources

through the implementation of appropriate
legal and physical ~ mechanisms.
Preservation does not result in a gain of
aquatic resource area or functions.

Re-establishment: The manipulation of the
physical, chemical, or biological
characteristics of a site with the goal of
returning natural/historic functions to a
former aquatic resource. Re-establishment
results in rebuilding a former aquatic
resource and results in a gain in aquatic
resource area and functions.

Rehabilitation: The manipulation of the
physical, chemical, or biological
characteristics of a site with the goal of
repairing natural/historic functions to a
degraded aquatic resource. Rehabilitation
results in a gain in aquatic resource
function, but does not result in a gain in
aquatic resource area.

Restoration: The manipulation of the
physical, chemical, or biological
characteristics of a site with the goal of
returning natural/historic functions to a
former or degraded aquatic resource. For
the purpose of tracking net gains in aquatic
resource area, restoration is divided into
two categories: re-establishment and
rehabilitation.

Riffle and pool complex: Riffle and pool

complexes are special aquatic sites under
the 404(b)(1) Guidelines. Riffle and pool
complexes sometimes characterize steep
gradient sections of streams. Such stream
sections are recognizable by their hydraulic
characteristics. The rapid movement of
water over a course substrate in riffles
results in a rough flow, a turbulent surface,
and high dissolved oxygen levels in the
water. Pools are deeper areas associated
with riffles. A slower stream velocity, a
streaming flow, a smooth surface, and a
finer substrate characterize pools.

Riparian areas: Riparian areas are lands
nextto streams, lakes, and estuarine-marine
shorelines. Riparian areas are transitional
between terrestrial and aquatic ecosystems,
through which surface and subsurface
hydrology connects riverine, lacustrine,
estuarine, and marine waters with their
adjacent wetlands, non-wetland waters, or
uplands. Riparian areas provide a variety of
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ecological functions and services and help
improve or maintain local water quality.
(See general condition 23.)

Shellfish seeding: The placement of
shellfish seed and/or suitable substrate to
increase shellfish production. Shellfish seed
consists of immature individual shellfish or
individual shellfish attached to shells or
shell fragments (i.e., spat on shell). Suitable
substrate may consist of shellfish shells,
shell fragments, or other appropriate
materials placed into waters for shellfish
habitat.

Single and complete linear project: A linear

project is a project constructed for the
purpose of getting people, goods, or
services from a point of origin to a terminal
point, which often involves multiple
crossings of one or more waterbodies at
separate and distant locations. The term
“single and complete project” is defined as
that portion of the total linear project
proposed or accomplished by one
owner/developer or partnership or other
association of owners/developers that
includes all crossings of a single water of
the United States (i.e., a single waterbody)
at a specific location. For linear projects
crossing a single or multiple waterbodies
several times at separate and distant
locations, each crossing is considered a
single and complete project for purposes of
NWP authorization. However, individual
channels in a braided stream or river, or
individual arms of a large, irregularly
shaped wetland or lake, etc., are not
separate waterbodies, and crossings of such
features cannot be considered separately.

Single and complete non-linear project: For

non-linear projects, the term “single and
complete project” is defined at 33 CFR
330.2(i) as the total project proposed or
accomplished by one owner/developer or
partnership or other association of
owners/developers. A single and complete
non-linear project must have independent
utility (see definition of “independent
utility”). Single and complete non-linear
projects may notbe “piecemealed” to avoid
the limits in an NWP authorization.

Stormwater _management:  Stormwater

management is the mechanism for
controlling stormwater runoff for the



purposes of reducing downstream erosion,
water quality degradation, and flooding and
mitigating the adverse effects of changes in
land use on the aquatic environment.

Stormwater management facilities:

Stormwater management facilities are those
facilities, including but not limited to,
stormwater retention and detention ponds
and best management practices, which
retain water for a period of time to control
runoff and/or improve the quality (i.e., by
reducing the concentration of nutrients,
sediments, hazardous substances and other
pollutants) of stormwater runoff.

Stream bed: The substrate of the stream
channel between the ordinary high water
marks. The substrate may be bedrock or
inorganic particles that range in size from
clay to boulders. Wetlands contiguous to
the stream bed, but outside of the ordinary
high water marks, are not considered part of
the stream bed.

Stream channelization: The manipulation

of astream’s course, condition, capacity, or
location that causes more than minimal
interruption of normal stream processes. A
channelized jurisdictional stream remains a
water of the United States.

Structure: An object that is arranged in a
definite pattern of organization. Examples
of structures include, without limitation,
any pier, boat dock, boat ramp, wharf]
dolphin, weir, boom, breakwater, bulkhead,
revetment, riprap, jetty, artificial island,
artificial reef, permanent mooring structure,
power transmission line, permanently
moored floating vessel, piling, aid to
navigation, or any other manmade obstacle
or obstruction.

Tidal wetland: A tidal wetland is a
jurisdictional wetland that is inundated by
tidal waters. Tidal waters rise and fall in a
predictable and measurable rhythm or cycle
due to the gravitational pulls of the moon
and sun. Tidal waters end where the rise and
fall of the water surface can no longer be
practically measured in a predictable
rhythm due to masking by other waters,
wind, or other effects. Tidal wetlands are
located channelward of the high tide line.

Tribal lands: Any lands title to which is
either: 1) held in trust by the United States
for the benefit of any Indian tribe or
individual; or 2) held by any Indian tribe or
individual subject to restrictions by the
United States against alienation.

Tribalrights: Thoserights legally accruing
to a tribe or tribes by virtue of inherent
sovereign  authority,  unextinguished
aboriginal title, treaty, statute, judicial
decisions, executive order or agreement,
and that give rise to legally enforceable
remedies.

Vegetated shallows: Vegetated shallows

are special aquatic sites under the 404(b)(1)
Guidelines. They are areas that are
permanently inundated and under normal
circumstances have rooted aquatic
vegetation, such as seagrasses in marine
and estuarine systems and a variety of
vascular rooted plants in freshwater
systems.

Waterbody: For purposes of the NWPs, a
waterbody is a “water of the United States.”
If a wetland is adjacent to a waterbody
determined to be a water of the United
States, that waterbody and any adjacent
wetlands are considered together as a singe
aquatic unit (see 33 CFR 328.4(c)(2)).
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ANDY BESHEAR REBECCA W. GOODMAN
GOVERNOR SECRETARY

ENERGY AND ENVIRONMENT CABINET
DEPARTMENT FOR ENVIRONMENTAL PROTECTION ANTHONY R. HATTON

COMMISSIONER

300 SOWER BOULEVARD
FRANKFORT, KENTUCKY 40601

General Certification--Nationwide Permit (NWP) 2021

NWP 12 - Oil or Natural Gas Pipeline Activities

NWP 57 - Electrical Utility Line and Telecommunications Activities
NWP 58 — Utility Line Activities for Water and Other Substances

This General Certification is issued December 18, 2020 in conformity with the
requirements of Section 401 of the Clean Water Act of 1977, as amended (33 U.S.C.
§1341), as well as Kentucky Statute KRS 224.16-050.

For this General Certification and all General Certifications of Nationwide Permits
(NWP), the term ‘surface water’ is defined pursuant to 401 KAR Chapter 10, Section
1(72): Surface Waters means those waters having well-defined banks and beds, either
constantly or intermittently flowing; lakes and impounded waters; marshes and wetlands;
and any subterranean waters flowing in well-defined channels and having a demonstrable
hydrologic connection with the surface. Lagoons used for waste treatment and effluent
ditches that are situated on property owned, leased, or under valid easement by a
permitted discharger are not considered to be surface waters of the Commonwealth.

As required by 40 CFR Part 121 — State Certification of Activities Requiring a
Federal License or Permit, all conditions include a statement explaining why the condition
is necessary to assure that any discharge authorized under the general permit will comply
with water quality requirements and a citation to federal, state, or tribal law that authorizes
the condition. The statements and citations are included with each condition. The
statements are written entirely at the end of the certification under the section Statements
of Necessity.

Agricultural operations, as defined by KRS 224.71-100(1) conducting activities
pursuant to KRS 224.71-100 (3), (4), (5), (6), or 10 are deemed to have certification if
they are implementing an Agriculture Water Quality Plan pursuant to KRS 224.71-145.

The Commonwealth of Kentucky hereby certifies under Section 401 of the Clean
Water Act (CWA) that it has reasonable assurances that applicable water quality
standards under Kentucky Administrative Regulations Title 401, Chapter 10, established
pursuant to Sections 301, 302, 303, 306 and 307 of the CWA, will not be violated for the
activities covered by the above listed Nationwide Permits, provided that the conditions in
Ketucky*™
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this General Certification are met. Activities that do not meet the conditions of this General
Certification require an Individual Section 401 Water Quality Certification.

1.

Activities occurring within surface waters assessed by the Kentucky Division of
Water as designated Outstanding State Resource Waters, National Resource
Waters, Cold Water Aquatic Habitat, Exceptional Waters, or identified as candidate
Outstanding State Resource Waters or candidate Exceptional Waters are not
authorized under this General Certification and require an Individual Certification.
[Statement A and citations KRS 224.70-110, 401 KAR 10:030, Section 1(1),
Section 1(2), & Section 1(3); and 401 KAR 10:031, Section 4(2) & Section 8]

Activities impacting surface waters assessed by the Kentucky Division of Water as
impaired for warm water or cold water aquatic habitat where the parameter or
source is related to habitat* are not authorized under this General Certification and
require an Individual Certification. [Statement B and citations KRS 224.70-110 and
401 KAR 10:031, Section 2 & Section 4]

*These include waters impaired by the parameter 'habitat assessment', 'combined biota/habitat
bioassessment' or any parameter from the parameter group 'habitat alterations, and/or waters
where the parameter identified as a cause of impairment has a source from the source group
'habitat impacts'.

Activities impacting surface waters assessed by the Kentucky Division of Water as
full support for warm water or cold water aquatic habitat are not authorized under
this General Certification and require an Individual Certification. [Statements A and
B and citations KRS 224.70-110 and 401 KAR 10:031, Section 2 & Section 4]

The activity will not occur within surface waters identified as perpetually-protected
mitigation sites (e.g., deed restriction or conservation easement). [Statement C
and citations KRS 224.70-110, 401 KAR 10:030, Section 1(3); and 40 C.F.R.
230.97]

Activities with cumulative temporary and permanent impacts greater than 1/2 acre
of wetland or 300 linear feet of surface waters are not authorized under this
General Certification and require an Individual Certification. This General
Certification shall not apply to projects where multiple Nationwide Permits are
issued for individual crossings which are part of a single, larger utility projects.
Cumulative impacts include utility line crossings, permanent or temporary access
roads, headwalls, associated bank stabilization areas, substations, pole or tower
foundations, maintenance corridor, and staging areas. [Statement A and citations
KRS 224.70-110,401 KAR 10:030, Section 1(3)(b) & Section 1(4)(b); and 401 KAR
10:031, Section 2 & Section 4]

For a single crossing, impacts from the construction and maintenance corridor in
surface waters shall not exceed 50 feet of bank disturbance. [Statement A and
citations KRS 224.70-110, 401 KAR 10:030, Section 1(3)(b) & Section 1(4)(b); and
401 KAR 10:031, Section 2 & Section 4]
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7.

10.

11

12.

13.

14.

15.

Stream impacts under Conditions 5 and 6 of this certification are defined as the
length of bank disturbed. For utility line crossings and roads, only one bank length
is used in calculation of the totals. [Statement A and citations KRS 224.70-110,
401 KAR 10:030, Section 1(3)(b) & Section 1(4)(b); and 401 KAR 10:031, Section
2 & Section 4]

This General Certification is limited to the crossing of surface waters by utility lines.
This certification does not authorize the installation of utility lines in a linear manner
within the stream channel or below the top of the stream bank. [Statement A and
citations KRS 224.70-110, 401 KAR 10:030, Section 1(3)(b) & Section 1(4)(b); and
401 KAR 10:031, Section 2 & Section 4]

Stream relocation, realignment, straightening, and/or widening are not authorized
under this General Certification and require an Individual Certification. [Statement
A and citations KRS 224.70-110, 401 KAR 10:030, Section 1(3)(b) & Section
1(4)(b); and 401 KAR 10:031, Section 2 & Section 4]

Any crossings must be constructed in a manner that does not impede natural water
flow. [Statement A and citations KRS 224.70-110, 401 KAR 10:030, Section 1(3)(b)
& Section 1(4)(b); and 401 KAR 10:031, Section 2 & Section 4]

.Blasting of stream channels, even under dry conditions, is not allowed under this

General Certification and require and Individual Certification. [Statement A and
citations KRS 224.70-110, 401 KAR 10:030, Section 1(3)(b) & Section 1(4)(b); and
401 KAR 10:031, Section 2 & Section 4]

Utility lines trenched parallel to the stream shall be located at least 50 feet from an
intermittent or perennial stream, measured from the top of the stream bank.
Construction within the 50 foot buffer may be authorized if avoidance and
minimization efforts are shown and adequate methods are utilized to prevent soil
from entering the stream. [Statements A and D and citations KRS 224.70-110, 401
KAR 10:030, Section 1(3)(b) & Section 1(4)(b); and 401 KAR 10:031, Section 2 &
Section 4]

Utility line stream crossings shall be constructed by methods that maintain flow
and allow for dry excavation. Water pumped from the excavation shall be
contained and allowed to settle prior to re-entering the stream. Excavation
equipment and vehicles shall operate outside of the flowing portion of the stream.
Spoil material from the excavation shall not be allowed to enter the flowing portion
of the stream. [Statement A and D and citations KRS 224.70-110, 401 KAR 10:030,
Section 1(3)(b) & Section 1(4)(b); and 401 KAR 10:031, Section 2 & Section 4]
The activities shall not result in any permanent changes in pre-construction
elevation contours in surface waters or stream dimension, pattern or profile.
[Statement A and citations KRS 224.70-110, 401 KAR 10:030, Section 1(3)(b) &
Section 1(4)(b); and 401 KAR 10:031, Section 2 & Section 4]

Utility line activities which impact wetlands shall not result in conversion of the area
to non-wetland status. [Statement A and citations KRS 224.70-110, 401 KAR
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10:030, Section 1(3)(b) & Section 1(4)(b); and 401 KAR 10:031, Section 2 &
Section 4]

16.Clearing of forested wetlands for the installation or maintenance of utility lines is
not authorized under this certification. [Statement A and citations 401 KAR 10:030,
Section 1(3)(b) & Section 1(4)(b); and 401 KAR 10:031, Section 2 & Section 4]

17.Surface water impacts covered under this General Certification and undertaken by
those persons defined as an agricultural operation under the Agricultural Water
Quality Act must be completed in compliance with the Kentucky Agricultural Water
Quality Plan (KAWQP). [Statements A and F and citations KRS 224.71-145(1),
401 KAR 10:030, Section 1(3)(b) & Section 1(4)(b); and 401 KAR 10:031, Section
2 & Section 4]

18.The use of creek rock for bank stabilization; grouted rip-rap; unformed, poured
grout; unformed, poured concrete; poured asphalt; or asphalt pieces is not
authorized under this General Certification and requires an Individual Certification.
Poured concrete or grout will be authorized under this General Certification when
contained by tightly sealed forms or cells. Equipment shall not discharge waste
washwater into surface waters at any time without adequate wastewater
treatments. [Statement A and citations 401 KAR 10:030, Section 1(3)(b) & 1(4)(b);
and 401 KAR 10:031, Section 2 & Section 4]

19.New stormwater detention/ retention basins constructed in surface waters or
modifications to stormwater detention/ retention basins resulting in the reduction
in reach or that cause impairment of flow of surface waters are not authorized
under this General Certification and require an Individual Certification. [Statement
A and citations KRS 224.70-110, 401 KAR 10:030, Section 1(3)(b) & Section
1(4)(b); and 401 KAR 10:031, Section 2 & Section 4]

20. Erosion and sedimentation pollution control plans and Best Management Practices
(BMPs) must be designed, installed, and maintained in effective operating
condition at all times during construction activities so that violations of state water
quality standards do not occur. [Statements A and D and citations KRS 224.70-
110, 401 KAR 10:030, Section 1(3)(b) & Section 1(4)(b); and 401 KAR 10:031,
Section 2 & Section 4]

21.Sediment and erosion control measures, such as check-dams constructed of any
material, silt fencing, hay bales, etc., shall not be placed within surface waters,
either temporarily or permanently, without prior approval by the Kentucky Division
of Water's Water Quality Certification Section. If placement of sediment and
erosion control measures in surface waters is unavoidable, design and placement
of temporary erosion control measures shall not be conducted in such a manner
that may result in instability of streams that are adjacent to, upstream, or
downstream of the structures. All sediment and erosion control devices shall be
removed and the natural grade restored within the completion timeline of the
activities. [Statements A and D and citations KRS 224.70-110, 401 KAR 10:030,
Section 1(3)(b) & Section 1(4)(b); and 401 KAR 10:031, Section 2 & Section 4]
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22.Measures shall be taken to prevent or control spills of fuels, lubricants, or other
toxic materials used in construction from entering surface waters. [Statements A
and D and citations. [KRS 224.70-110, 401 KAR 10:030, Section 1(3)(b) & Section
1(4)(b); and 401 KAR 10:031, Section 2 & Section 4]

23.Removal of riparian vegetation shall be limited to that necessary for equipment
access. [Statements A and D and citations KRS 224.70-110, 401 KAR 10:030,
Section 1(3)(b) & Section 1(4)(b); and 401 KAR 10:031, Section 2 & Section 4]

24.To the maximum extent practicable, all in-stream work under this certification shall
be performed under low-flow conditions [Statements A and D and citations KRS
224.70-110, 401 KAR 10:030, Section 1(3)(b) & Section 1(4)(b); and 401 KAR
10:031, Section 2 & Section 4]

25.Heavy equipment (e.g. bulldozers, backhoes, and draglines), if required for this
project, should not be used or operated within the stream channel. In those
instances in which such in-stream work is unavoidable, then it shall be performed
in such a manner and duration as to minimize turbidity and disturbance to
substrates and bank or riparian vegetation. [Statements A and D and citations KRS
224.70-110, 401 KAR 10:030, Section 1(3)(b) & Section 1(4)(b); and 401 KAR
10:031, Section 2 & Section 4]

26. Any fill shall be of such composition that it will not adversely affect the biological,
chemical, or physical properties of the receiving waters and/or cause violations of
water quality standards. If rip-rap is utilized, it should be of such weight and size
that bank stress or slump conditions will not be created because of its placement.
[Statements A and D and citations KRS 224.70-110, 401 KAR 10:030, Section
1(3)(b) & Section 1(4)(b); and 401 KAR 10:031, Section 2 & Section 4]

27.1f domestic water supply intakes are located downstream that may be affected by
increased turbidity and suspended solids, the permittee shall notify the operator
when such work will be done prior to construction. [Statement E and citations KRS
224.70-110, 401 KAR 10:030, Section 1(3)(b) & Section 1(4)(b); and 401 KAR
10:031, Section 2 & Section 4]

28.Should evidence of stream pollution or jurisdictional wetland impairment and/or
violations of water quality standards occur as a result of this activity (either from a
spill or other forms of water pollution), the Kentucky Division of Water shall be
notified immediately by calling (800) 928-2380. [Statement A and D and citations
KRS 224.70-110, 401 KAR 10:030, Section 1(3)(b) & Section 1(4)(b); and 401 KAR
10:031, Section 2 & Section 4]

29.The Kentucky Division of Water requires submission of a formal application for any
federal applicant that is not required to submit a Preconstruction Notification that
would typically be required of any non-federal applicant. [Statements A and D and
citations KRS 224.70-110, 401 KAR 10:030, Section 1(3)(b) & Section 1(4)(b); and
401 KAR 10:031, Section 2 & Section 4]



General Certification--Nationwide Permit 12, 57, and 58
Page 6

30. The Kentucky Division of Water may require submission of a formal application for
an Individual Certification for any project that has been determined to likely have
a significant adverse effect upon water quality or degrade surface waters so that
existing uses of the water body or downstream waters are precluded. [Statement
A and citations KRS 224.70-110, 401 KAR 10:030, Section 1(3)(b) & Section
1(4)(b); and 401 KAR 10:031, Section 2 & Section 4]

31.If the final issued General Permit for Nationwide Permit # 12, 57, or 58 changes
significantly, the Division of Water may opt to deny certification for this permit.
[Statements A and D and citations KRS 224.70-110, 401 KAR 10:030, Section
1(3)(b) & Section 1(4)(b); and 401 KAR 10:031, Section 2 & Section 4]

Statements of Necessity:

A. This condition is necessary to protect waters categorized under the anti-degradation
policy to protect the designated and existing uses and to maintain the associated
water quality criteria necessary to protect these water resources.

B. This condition is necessary to protect existing uses and the level of water quality
necessary to protect those existing uses shall be assured in impaired water.

C. This condition is necessary for long-term protection of compensatory mitigation sites.

D. This condition is necessary to provide for the prevention, abatement, and control of all
water pollution and to conserve water resources for legitimate uses, safeguard from
pollution the uncontaminated waters, prevent the creation of any new pollution, and
abate any existing pollution.

E. This condition is necessary to protect domestic water supply use.

F. This condition is necessary to evaluate, develop, and improve best-management
practices in conservation plans, compliance plans, and forest stewardship
management plans; establish statewide and regional agriculture water quality plans;
and otherwise promote soil and water conservation activities that protect surface
waters from the adverse impacts of agriculture operations within the Commonwealth.

Violation of Kentucky state water quality standards may result in civil penalties and
remediation actions.

For assistance contact the Kentucky Division of Water, Water Quality Certification Section
by email (401WQC@Kky.gov) or by phone (502)-564-3410.




2021 KENTUCKY REGIONAL GENERAL CONDITIONS

These regional conditions are in addition to, but do not supersede, the requirements in the
Federal Register (Volume 86, No. 8 on Date January 13, 2021, pp 2744).

Notifications for all Nationwide Permits (NWPs) shall be in accordance with General
Condition No. 32.

1.

For activities that would result in a loss of Outstanding State or National Resource
Waters (OSNRWs), Exceptional Waters (EWs), Coldwater Aquatic Habitat
Waters (CAHs) and waters with Designated Critical Habitat (DCH) under the
Endangered Species Act for the NWPs listed below, a Pre-Construction
Notification (PCN) will be required to the Corps. The Corps will coordinate with
the appropriate resource agencies (see attached list) on these NWPs for impacts to
these waters.

NWP 12 (Oil or Natural Gas Pipeline Activities)

NWP 51 (Land-Based Renewable Energy Generation Facilities)
NWP 57 (Electric Utility Line and Telecommunications Activities)
NWP 58 (Utility Line Activities for Water and Other Substances

All applications and requests should be submitted electronically. To submit
applications or other requests electronically, all documents should be saved as a
PDF document, and then submitted as an attachment in an email to the following
email address:

CELRL.Door.To.The.Corps@usace.army.mil

Your email should include the following:

a) Subject Line with the name of the applicant, type of request, and location
(County and State). Example: RE: Doe, John, DA Permit Application, Jefferson
County, KY

b) Brief description of the request and contact information (phone number,
mailing address, and email address) for the applicant and/or their agent.

c) Project Location: Address and Latitude/Longitude in decimal degrees (e.g.
42.927883, -88.362576).

All forms that require signature must be digitally signed or signed manually,
scanned and then sent electronically.

Electronic documents must have sufficient resolution to show project details. In
order to have the highest quality documents, the original digital documents should
be converted to PDF rather than providing scanned copies of original documents.

The electronic application and attached documents must not exceed 10
megabytes (10MB).


mailto:CELRL.Door.To.The.Corps@usace.army.mil

3. For all activities, the applicant shall review the U.S. Fish and Wildlife Service’s
IPaC website: http://ecos.fws.gov/ipac to determine if the activity might affect
threatened and/or endangered species or designated critical habitat. If federally
listed species or designated critical habitat are identified, a PCN in accordance
with General Condition 18 and 32 would be triggered and the official species list
generated from the [PaC website must be submitted with the PCN.

Further information:

Outstanding State or National Resource Water (OSNRWs), Exceptional Waters (EWs),
and Coldwater Aquatic Habitat Waters (CAHs) are waters designated by the
Commonwealth of Kentucky, Natural Resources and Environmental Protection Cabinet.
The list can be found at the following link: http://eppcapp.ky.gov/spwaters/

Designated Critical Habitat (DCH) under the Endangered Species Act is determined
within the Commonwealth of Kentucky by the U.S. Fish and Wildlife Service. The
current list of Kentucky’s Threatened, Endangered, and Federal Candidate Species can be
found at the following link: http://www.fws.gov/frankfort/EndangeredSpecies.html
Information on Pre-Construction Notification (PCN) can be found at NWP General
Condition No. 32 in the Federal Register (Volume 86, No. 8 on Date January 13, 2021, pp
2873).
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COORDINATING RESOURCE AGENCIES

Chief, Wetlands Regulatory Section
U.S. Environmental Protection Agency
Region IV

Atlanta Federal Center

61 Forsyth Street, SW

Atlanta, Georgia 30303

Supervisor

U.S. Fish & Wildlife Service

JC Watts Federal Building, Room 265
330 West Broadway

Frankfort, Kentucky 40601

Supervisor

401 Water Quality Certification
Kentucky Division of Water
300 Sower Boulevard, 3" Floor
Frankfort, KY 40601

Commissioner

Department of Fish and Wildlife Resources
#1 Sportsman’s Lane

Frankfort, KY 40601

Executive Director and State Historic Preservation Officer
Kentucky Heritage Council

410 High Street

Frankfort, KY 40601



ANDY BESHEAR
GOVERNOR

REBECCA W. GOODMAN
SECRETARY

ENERGY AND ENVIRONMENT CABINET
DEPARTMENT FOR ENVIRONMENTAL PROTECTION ANTHONY R. HATTON

COMMISSIONER

300 SOWER BOULEVARD
FRANKFORT, KENTUCKY 40601

September 2, 2021

Eric Hickman

Ohio Co Water District
124 E Washington St
Hartford, KY 42347

RE: Raw Water Intake Improvements
Ohio County, KY
Ohio Co Water District
Al#: 3305, APE20210003
PWSID # 0920332-21-003

Dear Hickman:

We have received the Plans and Specifications for the above referenced project. The project
consists of installation of two submerged intake screens with structures, 450 linear feet of 20 inch DI raw
water supply line, one valve wet well, and connection of these items to the existing supply line. This
project also adds the automated airburst system in the pump station and some miscellaneous
improvements. This is to advise that plans and specifications covering the above referenced subject are
APPROVED with respect to sanitary features of design as of this date with the following stipulations:

e Water contact materials shall meet ANSI/NSF Standard 61.

e When this project is completed, the owner shall submit a written certification to the Division of
Water that the above referenced water supply facilities have been constructed and tested in
accordance with the approved plans and specifications and the above stipulations. Such a
certification shall be signed by a licensed professional engineer.

e This approval has been issued under the provisions of KRS Chapter 224 and regulations
promulgated pursuant thereto. Issuance of this approval does not relieve the applicant from the
responsibility of obtaining any other permits or licenses required by this Cabinet and other state,
federal and local agencies.

e Unless construction on this project commences within two years from the date of this approval
letter, Ohio Co Water District shall re-submit the original plans and specifications for a new
comprehensive review.

Based on DOW records, this project is currently not funded by a State Revolving Fund (SRF) loan.
Therefore, this approval is for the technical aspects of the project only. Currently, an environmental review
2=
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Raw Water Intake Improvements
Ohio Co Water District
PWSID # 0920332-21-003
September 2, 2021

Page 2 of 2

related to this project is not complete and the SRF Plans and Specifications checklist review is not
complete. Therefore, you are NOT authorized to advertise for bids at this time. Should you choose
to proceed with the bidding and award a contract prior to DOW approval, this will be at your own
risk and payment from the SRF program is not guaranteed.

If you have any questions concerning this project, please contact Cassie Campbell at 502-782-

6909.
Sincerely,

Terry Humphries, P.E.
Supervisor, Engineering Section
Water Infrastructure Branch
Division of Water

TH :CC

Enclosures

c: J R Wauford & Co Consulting Engineers
Ohio County Health Department
Division of Plumbing
Bowling Green Regional Office



Ohio County
Times-News

P-0O. Box 226 — Hartford, KY 42347
Phone: 270-298-7100  Fax: 270-298-9572

NEWSPAPER AFFIDAVIT

I, Luba Baxter, Manager of the Ohio County Times-News Newspaper published at
Hartford and having the largest general circulation of any newspaper in Ohio County,
Kentucky do hereby certify that the Legal Notice for Advertisement for Bids on Water
System Improvements, Ohio County Water District, Ohio County, Kentucky, CDB

Project No 21-006 was inserted in the Times News on February 1, 2023, Page A-7.

Luba Baxter, Manager

Subscribed And Sworn To Before Me By Luba Baxter this 20th day of February 2023.

My Commission expires May 19, 2025, #K YNP28218.
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ADVERTISEMENT FOR BIDS
WATER SYSTEM IMPROVEMENTS
OHIO COUNTY WATER DISTRICT
OHIO COUNTY, KENTUCKY
CDBG PROJECT NO. 21-006

Separate sealed BIDS for the construction of Water System Improvements for the Ohio
County Water District will be received at 124 East Washington Street, Hartford, Ken-
tucky 42437 until 2:00 p.m. Central Time, Thursday, February 16, 2023, and then will
be publicly opened and read aloud. Bids being mailed should be sent to Eric Hickman,
P.E., General Manager, Ohio County Water District, Administrative Offices, P.O. Box
207, Hartford, Kentucky 42347, and the bidder shall be responsible for timely delivery.

The work involved is in one (1) contract and consists of the following generally described
work:

CONTRACT 21-01
RAW WATER INTAKE IMPROVEMENTS

° Two New 20-inch Intake Screening Assemblies

» Two New 20-inch Ball Joint / Restrained Joint DIP Intake Pipes
* New 10’-0" @ Precast Valve Pit

* Screening Assembly Air Backwash System

* Site Work and Excavation as required

The allotted time for construction of Contract 21-01 is 365 calendar days; liquidated
damages for non-completion are $1,000 per calendar day.

General contractors shall meet the following pre-quahﬁcatlon requirements to be
eligible to bid on this Contract:

1. A pre-bid conference will be held for bidders at the Ohio County Water District
at 124 East Washington Street, Hartford, Kentucky 42437, at 10:00 a.m. Central
Time, Tuesday, February 7, 2023 and must be attended by representatives of each
prospective bidder.

2. The prospective bidder shall provide evidence of general ability to perform
similar work by submitting the project name, scope of work, and a contact person
for three previous projects of this general nature constructed within the past five
years.

3. The prospective bidder shall provide evidence of ability to complete similar
work in a timely manner by submitting the allowed and actual time of completion
on all similar projects performed over the last five years.

The CONTRACT DOCUMENTS may be examined at the following locations:
Ohio County Water District, 124 East Washington Street, Hartford, KY 42437
Kentucky PTAC, One Quality St., Suite 635, Lexington, KY 40507

Office of Civil Rights & Small Business Development, Department of Transportation, 200
Mero Street, Frankfort, KY 40622

J. R. Wauford & Company, Consulting Engineers, Inc., 2835 Lebanon Pike, Nashville,
TN 37214

Complete digital project bidding documents are available at www.questcdn.com and/
or www.jrwauford.com. Bidders may download the digital plan documents for $50.00
by inputting Quest project # 8371529 on the QuestCDN project search page. Please
contact QuestCDN at 952-233-1632 or info@questcdn.com for assistance in free
membership reaistration. downloading. and workina with the digital proiect informa-
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NOTICE

Ohio County, KY Fiscal Court
Requesting Bids for Rough River Clean Up Sites
Site: 4 and Site: 6
Bids will be accepted until Friday, February 24, 2023 at 3:00pm Bids will be opened and
reviewed at the regular meeting of the Ohio County Fiscal Court held in the Ohio County
Community Center, Hartford, KY at 5:00pm Tuesday, February 28, 2023. All bids shall

be delivered to the office of the County Judge Executive during regular business hours
Mon-Fri 8:00am-4:00pm.

A copy of bid specification may be obtained from the office of Emergency Management,
Monday through Friday, 8:00am to 4:00pm, located at 130 E. Washington St. Suite 200,
Hartford, KY 42347, 270-298-4412.

The Ohio County Fiscal Court reserves the right to reject any or all Bids.
DAVID JOHNSTON, JUDGE EXECUTIVE
OHIO COUNTY FISCAL COURT

BID NOTICE

SECTION 00020- ADVERTISEMENT FOR BIDS

Separate sealed bids for the Contract 5: Water Main and Sanitary Sewer Main Extension, will
be received by Judge-Executive David Johnston for the Ohio County Fiscal Court at 130 East
Washington St., Ste. 201, Hartford, KY 42347 and at the Hub, by Jason Chinn (270-256-1668),
Director for the Ohio County Economic Development Authority (OCEDA) at 300 Peach Alley,
Hartford, KY 42347 until 1:30 p.m. (Central time), February 20, 2023. Sealed bids will be public-
ly opened and read aloud at the Hub, 300 Peach Alley, Hartford, KY 42347 at 2:00p.m. (Central
tlme) February 20, 2023.

The work consists of installation of approximately 3950 feet of 12" PVC Water Mains and related
appurtenances and 2215 feet of gravity sewer main installation and 6 manholes for water and
sewer service in the Bluegrass Crossings Business Centre (regional industrial park).

The Information for Bidders, Form of Bid, Form of Contract, Plans, Specifications, and Forms
of Bid Bond, Performance and Payment Bond, and other contract documents may be examined
at the following locations:

MSE Web Site: mselex.com under Bid Opportunities.

Ohio County Judge Executive’s Office, 130 E. Washington St., Ste. 209, Hartford, KY 42347
(270-298-4400)

MSE of Kentucky, Inc., 624 Wellington Way, Lexington, KY (859-223-5694) Builders Exchange
of Kentucky, 2300 Meadow Dr., Louisville, KY (502-459-9800)

Copies of the Contract Documents may be obtained at the office of Lynn Imaging, 328 E. Vine
St., Lexmgton KY 40507, (859) 226-5850 upon receipt of a check made payable to Lynn Im-
aging in the amount of $150 00 (non-refundable). All orders must be prepald There will be a
24-hour tum-around on all orders.

A certified check or bank draft, payable to Ohio County Fiscal Court, government bonds, or a
satisfactory bid bond executed by the bidder and acceptable sureties in an amount equal to five
percent of the bid shall be- submitted with bid. The successful bidder will be required to furnish
and pay for the following: 1) 5% Bid Bond; and 2) A performance and payment bond for 100%
of the contract price.

Attention of bidders is particularly called to the requirements as to conditions of employment
to be observed and minimum wage rates to be paid under the contract, Section 3, Segregated
Facility, Section 109 and E.O. 11246 and Title VI and other requirements. Minority bidders are
encouraged to bid.

The Owner may consider informal any bid not prepared and submitted in accordance with the
provisions of this advertisement and/or the specifications and may waive any informalities or
reject any and all Bids. Any proposal received after the time and date specified shall not be con-
sidered and will be returned unopened to the proposer. The owner reserves the right to waive
any informalities or to reject any or all bids.

Qaalad hid ehatild ha 1ahalad “Ridfar Contract & - Watar Main and Q@anitary @awear Main Evéan: I
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BIDS OPENED: 2:00 P.M. CENTRAL TIME T TION OF BIDS J. R. WAUFORD & CO.
WEDNESDAY, FEBRUARY 22, 2023 WATER S STEI\ngMPROVEMENTS CONSULTING ENGINEERS, INC.
OHIO COUNTY WATER DISTRICT OHIO COUNTY WATER DISTRICT NASHVILLE, TENNESSEE
124 EAST WASHINGTON STREET OHIO COUNTY, KENTUCKY
HARTFORD, KY 42437 WAUFORD PROJECT 2125 (CONTRACT 21-01 — RAW WATER INTAKE IMPROVEMENTS)
GARNEY COMPANIES, INC. AREN CONSTRUCTION COMPANY, INC.| MORGAN CONTRACTING, INC.
200 CRUTCHFIELD AVENUE 1715 HIGHWAY 411 NORTH 900 DUTCH VALLEY DRIVE
NASHVILLE, TN 37210 ETOWAH, TN 37331 KNOXVILLE, TN 37918
ITEM NO. |QUANTITY ITEM DESCRIPTION UNIT TOTAL UNIT TOTAL UNIT TOTAL
NOTE: BIDS SHALL INCLUDE SALES TAX AND ALL OTHER APPLICABLE TAXES AND FEES I i MRTY OUSANT OF SEA.  aui LT BT N
CONTRACT 21-01 — RAW WATER INTAKE IMPROVEMENTS
. LUMP SUM |SCREENING ASSEMBLIES INCLUDING EXCAVATION MICROPILES, SUPPORT FRAME, RAW WATER SCREEN,

: MOBILIZATION AND DE—MOBILIZATION AND ALL INCIDENTALS AS SHOWN ON THE PLANS, COMPLETE IN PLACE $1,000,000,00 $2,550,000.00
2 LuMP suM |ROCK DRILLING IN RIVER 10 FEET INTO BEDROCK AT EACH SCREEN LOCATION (2) TO DETERMINE

: SEDIMENT DEPTH AND ROCK ELEVATION AND REPORT TO THE ENGINEER $10,000.00 $25,000.00]
3. B0 V.F. |ADDITIONAL B—INCH MICROPILE DEPTH INSTALLED IN SOIL IN EXCESS OF 12 FEET AT EACH MICROPILE LOCATION $350.00 $400,00 $32,000.00] $505.00]  $40,400.00
i LUMP Sum |INSTALLATION OF UNDERGROUND RAW WATER PIPING FROM SCREENING ASSEMBLIES TO VALVE WETWELL AND UNDERGROUND AIR PIPING FROM SCREENING

3 ASSEMBLIES TO AIR COMPRESSOR, INCLUDING EXCAVATION AND BACKFILL AS SHOWN ON THE PLANS, COMPLETE IN PLACE $2,000,000.00 36,250,000.00{
. LUMP SUM |VALVE VAULT INCLUDING VALVES, STRUCTURE, EXCAVATION, BACKFILL, HANDRAIL,

: AND ALL INCIDENTALS AS SHOWN ON THE PLANS AND SPECIFIED HEREIN $2,000,000.00 $3,150,000.00)
§ LUMP Sum |NSTALLATION OF SCREENING ASSEMBLY AR COMPRESSOR, TANK AND RELATED EQUIPMENT INCLUDING ELECTRICAL WORK,

- COMPLETE IN PLACE AS SHOWN ON THE PLANS AND SPECIFIED HEREIN $180,000.00 $100,000.00 $175,000.00
7. LUMP SUM 101 0SED CIRCUIT TELEVISION OF EXISTING 16—INCH PIPELINE BETWEEN EXISTING PUMP WELL AND NEW VALVE VAULT $2,500.00 $10,000.00 $12,750.00
g LUMP SUM |SITE_WORK, PAVING, RESTORATION AND ALL INCIDENTALS NOT INCLUDED IN BID ITEM NOS. 1 THROUGH 7

: TO COMPLETE ALL WORK SHOWN ON THE PLANS AND SPECIFIED HEREIN $200,000.00 $830,000.00 $150,000.00

TOTAL BID AMOUNT CONTRACT 21—01 ITEMS 1—8 INCLUSIVE $5,237,000.00 $5,982,000.00 $12,353,150.00
ADDITIVE_ALTERNATIVE NO. 1
% 90 LF.  INSTALLATION OF 16—INCH CURED IN PLACE PIPE AS SHOWN ON THE PLANS AND SPECIFIED HEREIN, COMPLETE IN PLACE $100,000.00 $391,500.00
TOTAL BID AMOUNT CONTRACT 2101 $6,082,000.00 12.744.650.0%
FORMS REQUIRED — PROPERLY EXECUTED
CERTIFICATION OF BIDDER REGARDING SECTION 3 YES YES YES
SECTION 3 — BUSINESS CONCERN CERTIFICATION FORM N/A N/A YES
REQUIRED AFFIDAVIT FOR BIDDERS, OFFERORS AND CONTRACTORS CLAIMING QUALIFIED BIDDER STATUS YES YES YES
REQUIRED AFFIDAVIT FOR BIDDERS, OFFERORS AND CONTRACTORS CLAIMING RESIDENT BIDDER STATUS YES YES YES
STATEMENT REQUIRED PURSUANT TO KRS 45A.395 NON—COLLUSIVE AFFIDAVIT OF PRIME BIDDER YES YES YES
CERTIFICATION OF BIDDER REGARDING EQUAL EMPLOYMENT OPPORTUNITY BRI YES YES YES
CONTRACTOR'S CERTIFICATION CONCERNING LABOR STANDARDS AND PREVAILING WAGE REQUIREMENTS .,\\ ,,4;; Kip, 7} YES N/A N/A
?\ 7
> Qf T’“t/' "}d
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WAUFORD

1. R. Wauford & Company, Consulting Engineers, Inc.
www.jrwauford.com

March 27, 2023

Mr. Eric Hickman

General Manager

Ohio County Water District
124 E. Washington Street
P. O. Box 207

Hartford, Kentucky 42347

RE: Water System Improvements
Raw Water Intake Improvements
Ohio County Water District
Hartford, Kentucky
Wauford Project No. 2125; Contract 21-01

Dear Mr. Hickman:

We have tabulated the three (3) bids received at 2:00 p.m. Central Time on Thursday, February 16, 2023 and
find Garney Construction of Nashville, Tennessee is the low bidder at $5,237,000 as indicated on the attached
Bid Tabulation Sheet. Due to the difference between available funding and the low bid price, we examined
the plans to determine ways to reduce the bid price without modifying the project function. As a result, we
modified the screen support structure design to reduce the depth of the lines from the screening structure to the
new valve vault and requested a contract deduct for this change from all bidders. Garney was the only bidder
to furnish a deduct which was in the amount of $105,000.

Garney has successfully performed work on other projects designed by our firm; therefore, we recommend
award of the subject contract to Garney Construction at the original bid amount of $5,237,000. We will prepare
a deductive change order for Garney to execute in the amount of $105,000 which will lower the contract

amount to $5,132,000.
Please do not hesitate to contact me if you have questions or need additional information.
Yours very truly,
J.R. WAUFORD & COMPANY,
G ENGINEERS, INC.
i L

o e

J. Gregory Davenport, P.E.
President

JGD:lan ,

cc: Blake Edge, GRADD

Attachment
2835 Lebanon Pike
60 Volunteer Boulevard P.O. Box 140350 Nashville, 908 West Broadway Avenue
Jackson, Tennessee 38305 Tennessee 37214 Maryville, Tennessee 37801

(865) 984-9638

(731) 668-1953 (615) 883-3243
Fax (865) 983-4327

Fax (731) 668-6809 Fax (615) 391-3710



RESOLUTION NO. 2023-03-02

RESOLUTION OF OHIO COUNTY WATER DISTRICT
ACCEPTING LOWEST AND BEST BID AND AWARDING
CONTRACT FOR THE RAW WATER INTAKE
IMPROVEMENTS PROJECT

WHEREAS, Ohio County Water District (the “District”) caused to be
published in the February 1, 2023 edition of The Ohio County Times-News an
advertisement for bids for the Raw Water Intake Improvements Project (the
“Contract” or “Project”) in accordance with the provisions of KRS Chapter 424;

WHEREAS, three firms submitted bids on the Contract in accordance with
the terms of the advertisement and the Bid Specifications;

WHEREAS, Garney Companies, Inc. submitted the lowest of the three bids
with a bid of $5,237,000.00; and

WHEREAS, J. R. Wauford & Company, Consulting Engineers, Inc.
(“Wauford) has recommended that the District award the Contract to Garney
Companies, Inc.; '

NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF
COMMISSIONERS OF OHIO COUNTY WATER DISTRICT AS
FOLLOWS:

Section 1. The facts, recitals, and statements contained in the foregoing
preamble of this Resolution are true and correct and are hereby affirmed and
incorporated as a part of this Resolution.

Section 2. The Board of Commissioners hereby accepts the
recommendation of Wauford.

Section 3. The Board of Commissioners hereby declares the bid of Garney
Companies, Inc. in the amount of $5,237,000.00 to be the lowest and best bid.

Section 4. Garney Companies, Inc. is awarded the Contract for the Project
in the amount of $5,237,000.00, contingent upon the Kentucky Public Service

-1-



Commission granting a Certificate of Public Convenience and Necessity to construct
the proposed Project.

Section 5. The Chairman is authorized and directed as follows: (a) to
execute the Notice of Award; (b) to execute the Agreement; (c) to execute the Notice
to Proceed; and (d) to take any and all other actions reasonably necessary to
implement the award of the Contract to Garney Companies, Inc., including the
execution of any and all other documents necessary for such purpose.

Section 6. This Resolution shall take effect upon its adoption.

Adopted by the Board of Commissioners of Ohio County Water District
at a meeting held on March 27, 2023, signed by the Chairman, and attested by
the Secretary.

OHIO COUNT ATER DISTRICT

By; 6 .

Ben Everley, Chairn{an

ATTEST:

200 o e

Eddie Emb\'y Sr., Secre’tary




CERTIFICATION

The undersigned Secretary of Ohio County Water District (the “District”)
does hereby certify that the foregoing is a true copy of a Resolution duly adopted by
the District’s Board of Commissioners at a meeting properly held on March 27,
2023, signed by the Chairman of the Board of Commissioners, attested by the
Secretary of the Board of Commissioners, and now in full force and effect.

WITNESS my hand this 28 day of (aRCH ,2023.

FWADW%W//AM

ie Embﬁ?—Sjr., Secret/ﬁry
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RAW WATER INTAKE IMPROVEMENTS
OHIO COUNTY WATER DISTRICT

Background
The Ohio County Water District (OCWD) was chartered in 1962 and provides

potable water service to customers in Ohio, Davies, Butler, Breckinridge, McLean,
and Grayson counties. A new 4.0 MGD membrane type Water Treatment Plant
(WTP) was constructed and placed into service in 2011 utilizing the Green River
as a source of raw water. Due to the condition of the existing raw water intake, a
project was bid February 16, 2023 to replace the existing intake screens in the
Green River with two new screens and pipelines and related facilities. Three bids
were received as indicated at the attached bid tabulation sheet with Garney
Construction of Nashville, Tennessee the low bidder at the lump sum price of
$5,237,000. This report discusses the condition of existing facilities, evaluated

alternatives, and recommended course of action.

Existing Facilities

A. General

The existing intake is located at approximate river mile 130.5 of the Green
River and was originally designed in 1991 and consists of a main pump
wetwell set back off the riverbank with two intake screens mounted in the
river. As part of the overall plant improvements in 2011, the existing raw
water intake pumps and electrical gear were replaced although the existing
structure and intake pipes were not modified. Raw water is drawn in
through either of the screens into a single 16-inch pipeline that discharges
to the pump well which contains two vertical turbine style pumps each with
a reported capacity of 2,800 GPM. The screens have a reported capacity
of 2,300 GPM each which is less than the reported 2,800 GPM capacity of
the raw water pumps. The Green River is the only source of raw water
utilized by the OCWD WTP and the existing raw water intake is the only
facility that the OCWD can use to transport raw water to the existing WTP.
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B.

Raw Water Screens and Supply Line

Raw water enters one of two screening structures located off the east bank
of the river that are designed to keep rocks, branches, and other debris from
entering the supply line. The intake screens are located at invert elevations
370.0 and 375.0 to allow for water withdrawal at differing water levels.
According to record drawings, the screens are sized for 2,300 gallons per
minute with a velocity of 0.5 feet per second and have 0.125-inch openings.
Each screen is connected to a separate 16-inch diameter ductile iron supply
pipe. The supply pipes are supported in the river by concrete piers until the
pipe enters the riverbank and is subsequently buried. The supply lines
combine into a single 16-inch line prior to entering the raw water intake
pumping structure which is located approximately 225 feet from the
riverbank. Cleaning of the screens is accomplished by forcing compressed
air through a single 6-inch diameter backwash line that removes debris and
sediment that are clogging the screen. The backwash line is supported in
the river by the same concrete piers that the supply lines rest on. Valves
must be manipulated manually to transfer the backwash airflow from one

screen to another.

OCWD constructed an elevated valve access platform along the bank of the
river to access the isolation valves for the supply and backwash lines when
the river level is high. Additionally, a retaining wall consisting of metal sheet
piling, beams and cable has been added by the OCWD to increase bank

stabilization and reduce erosion directly above the intake pipes.

Raw Water Intake Pumping Structure

The raw water intake pumping structure consists of a concrete wetwell, two
vertical turbine pumps, valves, a chemical feed system, and associated
electrical equipment. Raw water enters the wetwell through the combined
16-inch DIP supply line and one of two vertical turbine pumps, which are
operated by variable frequency drives (VFDs) in the nearby electrical and
chemical building, pump up to 4.0 MGD (2,800 GPM) each through a
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16-inch raw water transmission line to the WTP. The pumps have intake
screens at the bottom of the pump column to prevent debris from damaging
the pumps during operation. A small enclosure is located over the pump
motors and valve controllers on top of the station. Sodium permanganate
is injected into the raw water transmission line downstream of the pumps in
a chemical feed pit as a preoxidant. Electrical equipment including VFDs is

located in the adjacent metal building.

Problems with Existing Facilities

On September 13 and 14, 2019, divers from Green River Commercial
Diving conducted an inspection of the raw water intake screens and wetwell.
The divers cleaned the screens and dredged areas around the intake that
had been filled with sediment. The pumping station wetwell was dewatered
in order to remove all rocks, sand, and mud. A large amount of rocks and
other debris was found in significant volume inside the pumping well which
indicates there is an opening in the piping system downstream of the
screens. The report makes note of an “opening in the underground pipe”
that appeared to be larger than in previous inspections due to the size of
the large rocks in the bottom of the wetwell. The presence of large rocks in
the wetwell is indicative of a serious problem that may continue to worsen

over time, causing pump damage, pump failure, and/or loss of water supply.

Another serious situation occurring at the intake is the apparent slope failure
at the bank which has resulted in the installation of sheet piling and restraint
cable to attempt to keep the bank from sliding and eroding. Bank failure will
likely cause pipe separation by acting as a pulling force on the pipe. This
could lead to catastrophic failure of the intake in a relatively short time
period, requiring quick action.
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Evaluated Alternatives

A.

General

Two alternatives were considered for improving or replacing the existing raw
water pumping system with Alternative No. 1 consisting of a new traditional
style reinforced concrete intake located in or adjacent to the Green River
and Alternative No. 2 consisting of replacement of the existing intake
structure with new screens and pipes. Both alternatives are described in
greater detail hereinafter. For the existing raw water intake supply line and
pumping station to remain in operation, it is proposed to leave the existing
intake screens, air backwash system, and supply line in operation while
improvements are constructed. This concept would allow existing facilities
to remain in operation until the new facilities are complete minimizing time

required for change over to the new system.

Alternative No. 1 — Conventional Concrete Intake

Alternative No. 1 consists of the construction of a new cast-in-place multi-
level take-off concrete intake, access bridge, electrical building, 16-inch DIP
water line, and appurtenances. The intake structure is proposed to be
constructed in the Green River immediately upstream or downstream of the
existing intake screens. A cofferdam, which is a circular structure
constructed of steel sheet piling, would be constructed around the area
where the intake is proposed to be constructed and concrete would be
poured to form a base for the structure. If geotechnical reports indicate a
deep foundation is required, piles will likely have to be driven into the river
bottom prior to pouring the concrete base. The intake should have openings
at varying elevations allowing water to enter before proceeding through a
traveling water screen and into the wetwell. The traveling water screen is
designed to prevent debris, rocks, and leaves from entering the wetwell for

pump protection.
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Two vertical turbine pumps are proposed to pump raw water from the
wetwell through a check valve and isolation gate valve to a 16-inch DIP
water line which would connect to the existing 16-inch raw water
transmission line near the existing raw water intake pumping station. If the
capacity and dimensions of the existing raw water pumps are sufficient, they
may be able to be reused in the new intake although this will complicate
transferring use from the existing intake to the proposed new intake.
Provisions for a future third pump and valves should be provided which
would allow the use of three 4.0 MGD pumps for a firm pumping capacity of
8.0 MGD allowing for future growth or additional equipment redundancy. An
access bridge is proposed to span from the intake to the bank where OCWD
personnel would be able to access the intake during high water levels. The
bridge can also be used to transport equipment out to the intake structure
without the use of a crane or other lifting device although the bridge is not
proposed to be designed for vehicle access. The 16-inch raw water line
exiting the intake structure is proposed to be attached to the bottom of the
access bridge before proceeding underground and connecting to the
existing 16-inch raw water that discharges to the WTP.

An electrical building is proposed to be constructed near the end of the
access bridge to house the pump VFDs, control panel, telemetry equipment,
and other electrical gear. The electrical building floor and motor floor of the
intake should be designed above the 500-year flood level to allow personnel
to access the intake during high water levels. According to the latest revised
Flood Insurance Rate Map published by the Federal Emergency
Management Agency for Ohio County, Kentucky, the 100-year flood
elevation in the vicinity of the intake is approximately elevation 411.50
although no 500-year flood elevation was depicted. Additionally, the take-
off ports can be closed if the wetwell must be accessed for any reason such

as cleaning or equipment inspection.



2125
May 2023

C.

Alternative No. 2 — Submerged Piping and Screens

Alternative No. 2 includes the construction of two new submerged intake
screening structures, 20-inch ball joint DIP supply lines, elevated valve
access platform, connection to the existing supply line, and other
miscellaneous improvements. A new valve wetwell and 20-inch butterfly
valves should be used to connect to the existing supply line near the
pumping station. The purpose of the valves is to be able to construct and
test the proposed raw water supply line while still using the existing supply
line. The line is proposed to split into two supply lines with a valve located
on each supply line for isolation purposes during cleaning or repair work.
The valve wetwell is proposed to be constructed with a top elevation at the
100-year flood elevation for valve access during high flow events. Ball joint
pipe is proposed to proceed from these valves out into the river where the
pipe should be buried until reaching the screening assemblies. The
screening assemblies are proposed to be located farther into the river than
the existing screens to help reduce the amount of silt and debris that may
accumulate as well as provide a deeper location for raw water withdrawal

in case of extreme low water levels.

The screening assemblies are proposed to be horizontally mounted atop
micropiles for anchoring on the riverbed. Air backwash lines are proposed

for independent screen cleaning.

Implementation of Alternative No. 2 should remedy the problems currently
experienced in the existing raw water supply line; however, since the
location of the hole allowing large rocks to enter the supply line and pumping
station wetwell is unknown, it cannot be guaranteed that connecting this
existing line will remedy that problem particularly if the hole is near the
pumping station. Connecting a new supply line directly into the wetwell
carries a risk of a potential collapse of the entire structure due to the uneven
backfilling of the pumping station while one or several sides are exposed
while the pipe is installed at a depth of almost 40 feet.
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V.

Selected Alternative and Value Engineering

The OCWD selected Alternative No. 2 — Submerged Piping and Screens due to
the lower estimated capital cost when compared to Alternative No. 1 -
Conventional Concrete Intake. Bids were received February 16, 2023 with Garney
Construction of Nashville, Tennessee the low bidder at the lump sum price of
$5,237,000 as indicated at the attached bid tabulation sheet. Due to the high bid
prices, methods were evaluated to lower the project cost without compromising the
project function. As a result, the screening facilities were rotated 90 degrees and
designed to be installed inside the screen support structures which raised the
centerline elevation of the 20-inch lines, thereby reducing the project cost. Revised
sheets depicting the changes to the plans are attached. On Thursday, March 16,
2023 revised plans indicating the project modifications were sent to all three
bidders requesting revised pricing be submitted Friday, March 24, 2023. Morgan
Construction and Haren Construction Company stated they would not be
submitting revised pricing because they felt any deduction they offered would not
make them the low bidder. Garney Construction submitted a deduct of $105,000
which lowered the bid price to $5,132,000.

Summary and Recommendations

As previously stated, three bids were received February 16, 2023 for the
construction of Contract 21-01 — Raw Water Intake Improvements with Garney
Construction of Nashville, Tennessee the low bidder at the lump sum price of
$5,237,000 as depicted at the attached bid tabulation sheet. Garney subsequently
submitted a deduct of $105,000 for changes to the screening facilities revising the
contract amount to $5,132,000. We recommend that the Ohio County Water
District proceed with entering into a contract with Garney Construction in the
amount of $5,132,000 for the construction of Contract 21-01 — Raw Water Intake

Improvements.
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BIDS OPENED: 2:00 P.M. CENTRAL TIME TABULATION OF BIDS J. R. WAUFORD & CO.
WEDNESDAY, FEBRUARY 22, 2023 WATER SYSTEMORIMPROVEMENTS CONSULTING ENGINEERS, INC.
OHIO COUNTY WATER DISTRICT OHIO COUNTY WATER DISTRICT NASHVILLE, TENNESSEE
124 EAST WASHINGTON STREET OHIO COUNTY, KENTUCKY
HARTFORD, KY 42437 WAUFORD PROJECT 2125 (CONTRACT 21-01 — RAW WATER INTAKE IMPROVEMENTS)
GARNEY COMPANIES, INC. AREN CONSTRUCTION COMPANY, INC.| MORGAN CONTRACTING, INC.
200 CRUTCHFIELD AVENUE 1715 HIGHWAY 411 NORTH 900 DUTCH VALLEY DRIVE
NASHVILLE, TN 37210 ETOWAH, TN 37331 KNOXVILLE, TN 37918
ITEM NO. |QUANTITY ITEM DESCRIPTION UNIT TOTAL T UNIT TOTAL UNIT TOTAL
NOTE: BIDS SHALL INCLUDE SALES TAX AND ALL OTHER APPLICABLE TAXES AND FEES LR oG | SR DO o A, |sunav- i CASUALTE N
CONTRACT 21—01 — RAW WATER INTAKE IMPROVEMENTS
, LUMP SUM |SCREENING ASSEMBLIES INCLUDING EXCAVATION MICROPILES, SUPPORT FRAME, RAW WATER SCREEN,
. MOBILIZATION AND DE—MOBILIZATION AND ALL INCIDENTALS AS SHOWN ON THE PLANS, COMPLETE IN PLACE $1,635,000.00 $1,000,000.00 $2,550,000.00!
5 LUMP SuM |ROCK DRILLING IN RIVER 10 FEET INTO BEDROCK AT EACH SCREEN LOCATION (2) TO DETERMINE I
: SEDIMENT DEPTH AND ROCK ELEVATION AND REPORT TO THE ENGINEER $16,500.00 $10,000.00 $25,000.00
3. 80 V.F.  [ADDITIONAL 8—INCH MICROPILE DEPTH INSTALLED IN SOIL IN EXCESS OF 12 FEET AT EACH MICROPILE LOCATION I $350.00|  $28,000.00§ $400.00 $32,000.00| $505.00  $40,400.00
. LUMP SUM |INSTALLATION OF UNDERGROUND RAW WATER PIPING FROM SCREENING ASSEMBLIES TO VALVE WETWELL AND UNDERGROUND AIR PIPING FROM SCREENING
: ASSEMBLIES TO AIR COMPRESSOR, INCLUDING EXCAVATION AND BACKFILL AS SHOWN ON THE PLANS, COMPLETE IN PLACE $2,000,000.00 $2,000,000.00 $6,250,000.00
5 LUMP SUM |VALVE VAULT INCLUDING VALVES, STRUCTURE, EXCAVATION, BACKFILL, HANDRAIL,
: AND ALL INCIDENTALS AS SHOWN ON THE PLANS AND SPECIFIED HEREIN $1,175,000.00 $2,000,000.00 $3,150,000.00
5 LUMP Sum [NSTALLATION OF SCREENING ASSEMBLY AIR COMPRESSOR, TANK AND RELATED EQUIPMENT INCLUDING ELECTRICAL WORK,
. COMPLETE IN PLACE AS SHOWN ON THE PLANS AND SPECIFIED HEREIN $180,000.00 $100,000.00 $175,000.00,
v LUMP SUM |0 0SED CIRCUIT TELEVISION OF EXISTING 16—INCH PIPELINE BETWEEN EXISTING PUMP WELL AND NEW VALVE VAULT I sz,soo.ool $10,000.00 $12.750.00
g LUMP SUM |SITE_WORK, PAVING, RESTORATION AND ALL INCIDENTALS NOT INCLUDED IN BID ITEM NOS. 1 THROUGH 7
- TO COMPLETE ALL WORK SHOWN ON THE PLANS AND SPECIFIED HEREIN $200,000.00 $830,000.00 $150,000.00
TOTAL BID _AMOUNT CONTRACT 21—01 ITEMS 1—8 INCLUSIVE | $5.237,ooo.oo| $5,982,000.00 $12,353,150.00
ADDITIVE_ALTERNATIVE_NO. 1

1. 90 LF.  |\NSTALLATION OF 16—INCH CURED IN PLACE PIPE AS SHOWN ON THE PLANS AND SPECIFIED HEREIN, COMPLETE IN PLACE | NO amI $100,000.00 $391,500.00
TOTAL BID AMOUNT CONTRACT 2101 35.237.ooo.oo| $6,082,000.00 @,744,650.00
FORMS REQUIRED — PROPERLY EXECUTED
CERTIFICATION OF BIDDER REGARDING SECTION 3 YES YES YES
SECTION 3 — BUSINESS CONCERN CERTIFICATION FORM N/A N/A YES
REQUIRED AFFIDAVIT FOR BIDDERS, OFFERORS AND CONTRACTORS CLAIMING QUALIFIED BIDDER STATUS YES YES YES
REQUIRED AFFIDAVIT FOR BIDDERS, OFFERORS AND CONTRACTORS CLAIMING RESIDENT BIDDER STATUS YES YES YES
STATEMENT REQUIRED PURSUANT TO KRS 45A.395 NON—COLLUSIVE AFFIDAVIT OF PRIME BIDDER YES YES YES
CERTIFICATION OF BIDDER REGARDING EQUAL EMPLOYMEN<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>