COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION
In the Matter of:

ELECTRONIC APPLICATION OF
MCCREARY COUNTY WATER DISTRICT
FOR DECLARATORY ORDER, OR IN THE
ALTERNATIVE, FOR A CERTIFICATE OF
PUBLIC CONVENIENCE AND NECESSITY
FOR CERTAIN ECONOMIC DEVELOPMENT
WASTEWATER IMPROVEMENTS

CASE NO. 2022-00247

N N N N N N N

APPLICATION

Pursuant to KRS 278.020, and 807 KAR 5:001, Section 19, McCreary County Water
District (“McCreary District”) applies to the Public Service Commission (“Commission”) for an
order declaring that the facilities constructed pursuant to “Contract No. 37 - Fibrotex Sanitary
Sewer Pump Station and Force Main” (“Contract 37”) are an ordinary extension in the usual course
of business and do not require a certificate of public convenience and necessity, or in the
alternative, for an order granting a certificate of public convenience and necessity for those
facilities.

In support of its Application,® McCreary District provides the following:

A. Background

1. The full name and post office address of McCreary District is: McCreary County

Water District, Post Office Box 488, Whitley City, Kentucky 42653. Its e-mail address is

mcwd@highland.net.

! Tofacilitate the Commission’s initial review of this Application, McCreary District has attached to this Application
a “Filings Requirements List” that consists of four pages, lists each statutory and regulatory requirement for an
application for a declaratory order and for a certificate of public convenience and necessity, identifies the exhibit or
paragraph that satisfies the requirement, and contains a hyperlink to that exhibit or paragraph.



2. McCreary District not a corporation, limited liability company or limited

partnership. It has no articles of incorporation or partnership agreements.

3. McCreary District is a water district created under the provisions of KRS
Chapter 74.
4. McCreary County Court created McCreary District pursuant to an order entered

November 16, 1962. A copy of this Order and a subsequent Order establishing McCreary District’s
current boundaries is attached as Exhibit 1 of this Application.

5. McCreary District’s Board of Commissioners, which manages McCreary District’s
business and affairs pursuant to KRS 74.070(2), has authorized the filing of this application. A
copy of its Resolution authorizing this Application is attached at Exhibit 2 of this Application.

6. Copies of all orders, pleadings and other communications related to this proceeding
should be directed to:?

Stephen Whitaker
Superintendent
Post Office Box 488
Whitley City, KY 42653
(270) 298-7704
stepwhitaker@gmail.com

Gerald E. Wuetcher
Stoll Keenon Ogden PLLC
300 West Vine Street, Ste 2100
Lexington, KY 40507-1801
(859) 231-3017
gerald.wuetcher@skofirm.com

7. McCreary District owns and operates facilities that are used in the collection,

transmission, or treatment of sewage for the public, for compensation, and provide sewer service

2 On August 19, 2022 pursuant to 807 KAR 5:001, Section 8, McCreary District notified the Commission of its
election of the use of electronic filing procedures for this proceeding.
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to the public in McCreary County, Kentucky. Pursuant to KRS 278.015 and KRS 278.040, these
facilities are subject to the Commission’s jurisdiction and regulation.

8. As of December 31, 2021, McCreary District provided sewer service to
approximately 1,171 customers, including 887 residential customers, 162 commercial customers,
five industrial customers, and 117 institutional or non-classified customers, including the United
States Penitentiary McCreary, which is located at Pine Knot, Kentucky and which has a total
inmate population of 1,546.2 McCreary District has a serviceable population of 2,243 households
and approximately 6,255 persons.*

9. McCreary District began its sewer operations in 1984 with the acquisition of a
40,000 gallons per day package sewage treatment facility in Pine Knot, Kentucky.® In 1994 it
constructed additional facilities to expand its total daily treatment capacity to 140,000 gallons. In
2001, McCreary District obtained the Commission’s approval to construct additional sewage
treatment facilities that increased its daily treatment capacity to 900,000 gallons® and completed
construction of these facilities in 2004."

10. McCreary District currently operates a sewage treatment facility that has a total

daily treatment capacity of 900,000 gallons and is located outside Sterns, Kentucky. The facility

3 Annual Report of McCreary County Water District to the Public Service Commission of the Commonwealth of
Kentucky for Sewer Operations for the Calendar Year Ended December 31, 2021 (“2021 Annual Sewer Report”) at
Ref Page 12; Federal Bureau of Prisons, https://www.bop.gov/locations/institutions/mcr/ (last visited Aug. 4, 2022).
4 Kentucky Water Resource Information System (“WRIS”), Waste Water System Information on McCreary County
Water District, https://wris.ky.gov/portal/\M\WwSysData/KY 0097837 (last visited Aug. 23, 2022).

> Application of the McCreary County Water District for Authority to Acquire and Operate the East Pine Knot
Estates Waste Water Collection and Treatment Plant Now Operated by D.H. Campbell and Joan Campbell, A
Partnership, in Pine Knot, McCreary County, Kentucky, Case No. 9334 (Ky. PSC Aug. 28, 1985). For a detailed
description of the plant’s operations, see The Application of D.H. Campbell and Joan Campbell, Partnership, for an
Order Establishing Initial Rates for a Waste Water Collection and Treatment System to Serve the Residents of East
Pine Knot Estates Subdivision in McCreary County, Kentucky, Case No. 8888 (Ky. PSC Jan. 13, 1984).

& The Application of McCreary County Water District for A Certificate of Public Convenience and Necessity to
Construct, Finance and Increase Rates Pursuant to KRS 278.023, Case No. 2001-00338 (Ky. PSC Nov 15, 2001)

7 Report of McCreary County Water District (Sewer Operations) to the Kentucky Public Service Commission for the
Year ending December 31, 2004 at Ref Page 11.

-3-


https://www.bop.gov/locations/institutions/mcr/
https://wris.ky.gov/portal/WwSysData/KY0097837

uses an extended aeration treatment process and consists of two 450,000-gallon oxidation ditch
concrete structures, two clarifiers and two digesters. McCreary District operates approximately
278,000 linear feet (“LF”) of sewer main, 70 manholes and 15 major lift stations.®
11.  As of December 31, 2021, McCreary District’s sewer operations had a net utility
plant of $12,006,948.°
B. Economic Development Wastewater Improvements Project
12. In October 2018, the U.S. Department of the Army awarded Fibrotex USA a 10-
year, $480 million contract to supply Ultra-Lightweight Camouflage Net Systems (ULCANS).1
ULCANS is a modular camouflage system used to conceal military equipment, facilities, troops,
and other assets in a wide variety of environments. To meet its contractual commitment, Fibrotex
USA in partnership with Outdoor Venture Corporation established a manufacturing facility in
Stearns, Kentucky. Fibrotex USA leased an existing facility and began renovations to expand the
facility. This facility began operations in 2019 but continues to undergo renovation and expansion.
Fibrotex USA currently employs approximately 150 persons at the facility but expects to add 200

more persons when full production capacity is reached.*

8 WRIS, supra note 4. This description does not include the addition that McCreary District is currently constructing
to its existing sewer collection system. This addition consists primarily of: 28,750 linear feet of 1.5-inch high density
polyethylene force main; 28,286 linear feet of 2-inch polyvinyl chloride (“PVC”) force main; 7,185 linear feet of 3-
inch PVC force main; 10,399 linear feet of 4-inch PVC force main; 17,300 linear feet of 4-inch PVC gravity sewer
main; and 170 grinder pump stations. See Electronic Application of McCreary County Water District for
Authorization to Execute an Assistance Agreement with the Kentucky Infrastructure Authority and for A Certificate of
Public Convenience and Necessity to Construct the Sanitary Sewer Collection System Expansion Phase 1 Project,
Case No. 2020-00399 (Ky. PSC Mar. 24, 2021). T

9 2021 Annual Sewer Report at Ref Page 4.

10 See Fibrotex USA Selected to Deliver the U.S. Army’s Next-Generation Camouflage System, Nov. 8, 2018, Soldier
Systems, available at https://soldiersystems.net/2018/11/08/fibrotex-usa-selected-to-deliver-the-u-s-armys-next-
generation-camouflage-system/; Matthew Beinart, Army Awards Fibrotex USA 10-Year, $480 Million to Deliver New
Ultra-Light Camouflage, Defense Daily, Nov. 8, 2018, available at https://www.defensedaily.com/army-awards-
fibrotex-usa-10-year-480-million-deliver-new-ultra-light-camouflage/army/.

11 See Press Release, Cabinet for Economic Development, Gov. Bevin Cuts Ribbon on 350-Job Fibrotex USA Facility
in Sterns (Aug. 30, 2019), available at https://ced.ky.gov/newsarchive/ArchivePage.aspx?x=08292019 Fibrotex
USA.html; Israel-Based Fibrotex USA Opens Manufacturing Complex in Sterns, Kentucky, Sept. 3, 2019), Area
Development, available at https://www.areadevelopment.com/newsltems/9-3-2019/fibrotex-usa-outdoor-venture-
sterns-kentucky.shtml.
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13.  The Fibrotex USA facility manufactures fabrics used to produce military uniforms
and camouflage systems. Because of its current limitations, fabrics are shipped to other locations
twice in the manufacturing process and then returned to the Stearns facility for further processing.
The processes at these other locations are very water intensive. When renovation and expansion
of the Stearns facility is completed, all processes will occur there, and the facility’s water usage
and wastewater production are expected to increase significantly. Water usage and wastewater
production will further increase as the plant increases production to meet required production
schedules. Fibrotex USA expects to increase monthly plant output from 1,400 units to 2,500 units
by December 2022. Further increases in monthly production output are dependent upon increasing
the capacity of the sewer main and pump station serving the facility. Fibrotex USA has indicated
that its monthly production will eventually increase to 5,000 units once those improvements are
made. See Exhibit 3 to this Application for the Fibrotex USA manufacturing facility’s water and
wastewater use projections.?

14.  To address the limitation of the existing facilities handling wastewater from the
Fibrotex USA manufacturing facility, McCreary District proposes the Economic Development
Wastewater Improvements Project (“the Project”). The Project has two phases. The first phase,
also known as Contract 37, addresses improvements to the pump station and sewer main that serves
the Fibrotex USA facility. Contract 37 involves the installation of 6,375 LF of 8-inch polyvinyl
chloride (“PVC”) sewer force main, 180 LF of 8-inch PVC gravity sewer, 240 LF of 16-inch steel
casing pipe, three sanitary sewer manholes, a 500 gallon per minute pump station and valve vault,

one magnetic meter vault, and the replacement of McCreary District’s sewage treatment plant’s

2 These projections were attached as an exhibit to the “Fibrotex Sanitary Sewer Pump Station Agreement,” which
addressed the current limitations to the existing wastewater pump station that served the Fibrotex USA facility. A
copy of this agreement was previously filed with the Commission in Case No. 2021-00300.
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existing screening system. Construction of the Contract 37 facilities would allow for increased
wastewater flows from the Fibrotex USA manufacturing facility to McCreary District’s sewage
treatment facility. The Project’s second phase is designed to improve the efficiency and
effectiveness of McCreary District’s treatment process and involves the replacement of sewage
treatment plant’s grit removal system and the construction of a third oxidation ditch concrete
structure at the sewage treatment facility.

15. McCreary District has been awarded a U.S. Department of Commerce Economic
Development Administration (“EDA’) grant of $1,779,760 and an Appalachian Regional
Commission (“ARC”) grant of $444,940 to finance the construction of the proposed facilities.
Exhibit 4 and Exhibit 5 to this Application. These grants are intended to stimulate private
investment and encourage job development in McCreary County, Kentucky.*?

16.  The plans and specifications for the Contract 37 facilities are attached to this
Application as Exhibit 6 and Exhibit 7 respectively.

17.  The Kentucky Division of Water (“KDOW”) has reviewed the plans and
specifications for the Contract 37 facilities and has approved them with respect to sanitary features
of design. A copy of the letter in which the KDOW states its approval is attached to this
Application as Exhibit 8.

18.  The Kentucky Department of Highways has issued to McCreary District permits
for the excavation of public rights-of-way under its jurisdiction for those Contract 37 facilities that
will be located within such rights-of-way. These permits are attached to this Application as

Exhibit 9. Some Contract 37 facilities will be located on public rights-of-way under the

13 Approximately 36.2 percent of McCreary County’s population is in a household whose annual income is less than
the federal poverty level. McCreary County’s median household income is $29,499, which is less than half of the
United States’ median household income of $64,994. U.S. Census Bureau, Quick Facts, McCreary County Kentucky,
available at https://www.census.gov/quickfacts/ fact/table/mccrearycountykentucky,US/INC110220.
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jurisdiction of McCreary County Fiscal Court. Evidence of McCreary County Fiscal Court’s
approval of the use of these rights-of-way is attached to this Application as Exhibit 10. The
location of these rights-of-way are shown on the map attached to this Application as Exhibit 12B.

19. None of the Contract 37 facilities require the acquisition of private easements nor
do they involve any stream or creek crossings that would require a permit from the U.S. Army
Corps of Engineers. All required permits for the proposed facilities have been obtained.

20. A description of the location and route of Contract 37 facilities is attached to this
Application as Exhibit 11 Maps depicting these locations and routes are attached to this
Application as Exhibits 12A and 12B.

21. A copy of the Engineering Report for the Project is attached to this Application as
Exhibit 13.14

22.  The estimated cost for the Contract 37 facilities is $1,751,352. The Project
Engineer’s Opinion of Probable Cost is attached as Exhibit 14 to this Application.

23. In accordance with KRS Chapter 424, McCreary District caused to be published in
the July 14, 2022 edition of The McCreary County Voice an advertisement for bids for Contract
No. 37. A copy of this notice is attached to this Application as Exhibit 15. Three firms submitted
bids in response to this notice. The certified bid tabulation is attached to this Application as
Exhibit 16. The lowest bid was a bid of $1,163,154 from Roses Excavating of Marshes Siding,
Kentucky. This bid is effective for 90 days and may not be withdrawn before October 27, 2022.
The Project Engineer has recommended that this bid be accepted. Its recommendation is attached

to this Application as Exhibit 17.

14 While Exhibit 13 is referred to as a preliminary engineering report, no additional engineering reports have been or
will be prepared. As the Project will not involve funding from Rural Development, no “final” engineering report is
required.
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24.  On August 26, 2022, McCreary District’s Board of Commissioners awarded
Contract 37 to Roses Excavating, contingent upon McCreary District obtaining a certificate of
public convenience and necessity for the proposed construction or a declaratory order that the
proposed construction does not require such certificate. A copy of this resolution is attached as
Exhibit 18 to this Application.

25. A statement of the annual cost of operation of the Contract 37 facilities is attached
to this Application as Exhibit 18.

26.  The Contract 37 facilities will not compete with other utilities’ facilities. Their
construction will not result in wasteful duplication of existing facilities nor will their construction
conflict with any existing certificates or services of any other utility operating in the area.

C. Construction of the Contract 37 Facilities is an Ordinary Extension

in the Usual Course of Business and does not require a Certificate of
Public Convenience and Necessity

27. The construction of the Contract 37 facilities meets the definition of an extension
in the ordinary course of business as set forth in 807 KAR 5:001, Section 15(3). It will not result
in the wasteful duplication of utility plant, will not result in the construction of facilities competing
with the facilities of existing public utilities, and does not involve a sufficient capital outlay to
materially affect McCreary District’s existing financial condition or to require an increase in
McCreary District’s rates.

28. The legal standard for determining whether a proposed facility is “an ordinary
extension in the usual course of business” is set forth in KRS 278.020(1) and 807 KAR 5:001,

Section 15(3).%°

5 The Application of Northern Kentucky Water District (A) For Authority to Issue Parity Revenue Bonds in the
Approximate Amount of $16,545,000; and (B) A Certificate of Convenience and Necessity for the Construction of
Water Main Facilities, Case No. 2000-481 (Ky. PSC Aug. 30, 2001) at 4 (“When viewed together, KRS 278.020(1)
and Administrative Regulation 807 KAR 5:001, Section 9(3) clearly identify those facilities for which a Certificate of
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a. KRS 278.020(1) states:

No person, partnership, public or private corporation, or
combination thereof shall commence providing utility service to or
for the public or begin the construction of any plant, equipment,
property, or facility for furnishing to the public any of the services
enumerated in KRS 278.010, except retail electric suppliers for
service connections to electric-consuming facilities located within
its certified territory and ordinary extensions of existing systems
in the usual course of business, until that person has obtained from
the Public Service Commission a certificate that public convenience
and necessity require the service or construction. [emphasis added].

b. 807 KAR 5:001, Section 15(3), provides:

Extensions in the ordinary course of business. No certificate of
public convenience and necessity will be required for extensions
that do not create wasteful duplication of plant, equipment, property
or facilities, or conflict with the existing certificates or service of
other utilities operating in the same area and under the jurisdiction
of the commission that are in the general area in which the utility
renders service or contiguous thereto, and that do not involve
sufficient capital outlay to materially affect the existing financial
condition of the utility involved, or will not result in increased
charges to its customers.

C. Distilling this statute and regulation to their essentials, the Commission has

declared that a Certificate is not necessary “for facilities that do not result in the wasteful
duplication of utility plant, do not compete with the facilities of existing public utilities, and do

not involve a sufficient capital outlay to materially affect the existing financial condition of the

utility involved or to require an increase in utility rates.”®

“Wasteful duplication” is defined as an “excess of capacity over need” and “an

excessive investment in relation to productivity or efficiency.”!’ A proposed facility does not

Public Convenience and Necessity is not required.”) (referring to §15(3) prior to revisions in 807 KAR 5:001 that

resulted in renumbering).

17 Kentucky Utilities Co. v. Pub. Serv. Comm'n, 252 S.W.2d. 885, 890 (Ky. 1952).
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constitute wasteful duplication unless an “existing facility is reasonably available for the present
and future needs of those who will be served by it.”8

30.  The Contract 37 facilities will not result in wasteful duplication. They will not
complete with the facilities of any other wastewater treatment provider in the area. They are needed
to meet the increased demands for wastewater collection and treatment resulting from the Fibrotex
USA manufacturing facility. As Fibrotex USA has a long-term contract to provide the facility’s
output to the U.S. Army, the expansion of McCreary District’s facilities is necessary to meet
present and future demand.

31.  The Commission has consistently held that a capital outlay does not materially
affect a utility’s existing financial condition or result in increased charges if the source of the
capital does not require the utility to issue securities or evidences of indebtedness or create any
other legal obligation on the utility’s part to repay or reimburse the source of that capital.

a. In Case No. 2014-00368,° a small gas utility proposed to construct a
$200,000 pipeline to serve an industrial customer. Despite the relative size of the capital
expenditure involved — the proposed project was equivalent to approximately 55 percent of the
utility’s total gas plant in service and “represented a significant increase in the monetary value of
[the utility’s] . . . system,” the project was held to be in the ordinary course because it did not
involve sufficient capital to materially affect the utility’s financial condition.?’ The critical factor
was the industrial customer’s assumption of the entire cost of the project and the lack of any

financial impact on the rates of the utility’s existing customers or the utility’s financial condition.?

18 Covington v. Board of Commissioners, 371 S.w.2d 20, 23 (Ky. 1963).

19 valley Gas, Inc. Request for Approval of a Special Contract with Mago Construction Company and A Deviation
from the Gas Cost Adjustment Clause, Case No. 2014-00368 (Ky. PSC Oct. 28, 2014).

20 1d. at 4-5.

2L See also The Filing of a Special Contract by Natural Energy Utility Corporation, Case No. 2018-00164 (Ky. PSC
Sept. 6, 2018). In this case, a different gas utility’s construction of a pipeline intended to serve a single industrial
customer and financed entirely by that customer was also deemed in the ordinary course. Interpreting the “capital
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b. In Case No. 2017-00195,22 an electric and gas utility applied for a certificate
to relocate and construct a 6,000 foot, 138-kilovolt electric transmission line on a landfill’s
property. The landfill’s owner had requested the relocation to permit the landfill’s expansion. To
accommaodate the owner, the utility also planned to relocate a gas transmission line but did not
request a certificate for the relocation. The landfill owner would fund the total cost of $3,865,000
of the gas transmission line relocation, with the exception of $520,000 which the utility would
incur to increase the diameter of the relocated line. The Commission found the relocation of the
gas transmission pipeline was properly classified as an ordinary extension of an existing system in
the usual course of business because the landfill owner was bearing most of the cost of the
relocation.?®

C. In Cases No. 2019-00067%* and No. 2020-003442°, a water district incurred
large and significant capital outlays, totaling over $16 million,? to upgrade and improve the water
treatment and distribution systems at the Fort Knox Military Installation. The water district was
serving the military installation under a special contract that provided for surcharge to finance the
proposed improvements. No funds other than those already provided by the Federal Government

under the special contract were to be used for the capital improvements. The Commission in each

outlay” in terms of expenditures from the utility’s funds and emphasized the ratemaking implications of using non-
utility funds, the Commission found that “the proposed project will not materially affect the utility’s existing financial
condition and will not require an adjustment of its rates.” Id. at 5.
22 Electronic Application of Louisville Gas and Electric Company for A Certificate of Public Convenience and
Necessity for the Construction of An Electric Transmission Line, Case No. 2017-00195 (Ky. PSC Aug. 31, 2017).
2 1d. at 6 (“Waste Management will fund all but $500,000 of the relocation and construction costs. Therefore, the
total capital investment in this project will not materially affect the financial condition of LG&E or result in increased
charges to customers.”)
24 Application of Hardin County Water District No. 1 for A Declaratory Order that Proposed Waterworks
Improvements to Maintain Adequate and Reliable Water Service to the Fort Knox Military Installation Do Not Require
A Certificate of Public Convenience and Necessity, Case No. 2019-00067 (Ky. PSC May 30, 2019).
% Electronic Application of Hardin County Water District No. 1 for A Declaratory Order Regarding the Applicability
of KRS 278.020(1) to Proposed Improvements to Muldraugh Water Treatment Plant, Case No. 2020-00344 (Ky. PSC
Dec. 3, 2020).
% The cost of the proposed improvements was roughly equal to approximately 30.5 percent of Hardin County Water
District No. 1’s net water utility plant.
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case found that the construction did not require a certificate, holding that the proposed construction
was consistent with its prior holdings that “extensions necessary to serve a large, sophisticated
customer and wholly funded by that customer pursuant to an agreement with that customer do
not require a CPCN [certificate of public convenience and necessity], in part, because they will
not affect the financial condition of the utility and will not result in an increase in charges to
other customers.”?’
e. Consistent with these decisions, the Commission Staff in PSC Staff Opinion
No. 2020-007% opined that a water district’s construction of a water storage tank at a cost of
$648,391, which was entirely funded through an ARC grant, was an extension in the ordinary
course of business. It reasoned that the project would have no material effect on the water district’s
finances or rates because it “was funded entirely by a grant, and . . . no loan or debt service is
associated with the project.”?® Commission Staff expressed the same position in several earlier
opinions.®
32.  The capital outlay for Contract 37 will not affect McCreary District’s financial
condition. No McCreary District’s funds will finance this capital outlay. All costs are funded by

grants. McCreary District will incur no debt obligation or have any obligation to repay the grant

27 Case No. 2020-00344, Order of Dec. 3, 2020 at 9 (emphasis added).

28 | etter from J.E.B. Pinney, Acting General Counsel, Public Service Commission, to Steven P. Baily, legal counsel,
Southern Water and Sewer District, subj: Request for Staff Advisory Opinion Regarding Replacement of Mink Branch
Water Tank (Feb. 17, 2020).

2 |d. at 2 (emphasis added).

30 See PSC Staff Opinion 2016-005 (Feb. 25, 2016) (opining that water main extension project costing $2,040,062
and funded totally with Abandoned Mine Lands grant would not involve a capital outlay that would materially affect
utility’s financial condition or require an increase in its rates); PSC Staff Opinion 2012-019 (Sept. 11, 2012) (opining
that construction of a natural gas main extension funded by the Kentucky Department of Education and a local school
board would not material affect utility’s financial condition and not impact customer rates and did not require a
certificate of public convenience and necessity); Letter from Beth O’Donnell, Executive Director, Public Service
Commission, to Chris A. Stewart, HMB Professional Engineers, Inc., subj: Jessamine County Water District No. 1
Baker Lane Water Line Upgrade (Oct. 15, 2007) (opining that “as the funds for the proposed construction will come
from outside sources and will not require the issuance of additional debt or any increased charges to customers, the
proposed construction does not appear to materially affect . . . [utility’s] existing financial condition™).
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https://psc.ky.gov/pscscf/2020%20Cases/2020-00344/20201203_PSC_ORDER.pdf

monies. Construction of the Contract 37 facilities will not result in increased charges to its
customers. To the contrary, by enabling the Fibrotex USA manufacturing facility to increase its
production output and thus use greater amounts of water and produce greater amounts of
wastewater for treatment, construction of the Contract 37 will likely result in greater revenues for
McCreary District’s water and sewer operations and prevent or significantly delay future rate
increases. It is likely to foster job development and to stimulate economic growth in the area that
McCreary District serves.
D. Filing Requirements of 807 KAR 5:071%
33. Pursuant to 807 KAR 5:071, Section 3(1), the following information and materials

are provided regarding the facilities proposed to be constructed pursuant to Contract 37.

a. In view of its status a political subdivision of the Commonwealth of
Kentucky?? and longstanding Commission precedent, McCreary District has sufficient financial
integrity to ensure the continuity of utility service and is not required to provide a third-party
beneficiary agreement guaranteeing the continuing operation of the proposed wastewater facilities
or other evidence of financial integrity.

b. A copy of the approvals of plans and specifications for the Contract 37

facilities can be found at Exhibit 6 and Exhibit 7 to this Application.

3L While McCreary District takes the position that Contract No. 37 is an ordinary extension in the usual course of
business, it is providing the information necessary to satisfy the requirements of 807 KAR 5:071 should the
Commission find to the contrary.
32 Louisville Extension Water District v. Diehl Pump & Supply Co. Inc., 246 S.W.2d 585 (Ky.1952).
33 See, e.g., Application of Mountain Water District For An Adjustment of Water and Sewer Rates, Case No. 2014-
00342, Dec. 8, 2014); Joint Application of Lockwood Estates and Oldham County Sanitation District for Approval of
the Transfer of Wastewater Treatment Facilities Pursuant To Asset Purchase Agreement Between the Parties, Case
No. 2002-00423 (Ky. PSC Jan. 23, 2003); The Application of Reidland Water and Sewer District for Approval of the
Acquisition of Wastewater Treatment Facilities in the Green Acres Subdivision and Fieldmont Estates Subdivision,
Case No. 92-473 (Ky. PSC Dec. 18, 1992); The Joint Application of Boone County Water and Sewer District and
Public Service Utilities for the Construction of Commerce Park Package Treatment Plant, Case No. 90-337 (Ky. PSC
Apr. 24, 1991).
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C. Detailed maps of the Contract 37 facilities are attached to this Application
as Exhibit 12A and Exhibit 12B.

d. A detailed estimated cost of the Contract 37 facilities, including all
capitalized costs, is set forth in Exhibit 14 to this Application.

e. For its financial exhibit, the following information is provided:

1) For the 12-month period ending December 31, 2021, McCreary
District’s sewer operations had less than $5,000,000 in gross annual revenues.

(@) McCreary District’s 2021 Annual Sewer Report is incorporated by
reference into this Application.

(3) No material changes have occurred in the financial condition of
McCreary District’s sewer operations since December 31, 2021.

f. McCreary District proposes to finance the cost of the Contract 37 facilities
through an EDA grant of $1,779,760 and an ARC grant of $444,940. No costs will be recouped
through customer contributions or lot sales.

g. McCreary District anticipates the approximate annual cost of operation for
the Contract 37 facilities will be $9,000. An explanation of these costs is attached as Exhibit 18
of this Application.

h. The Contract 37 facilities are initially expected to serve one industrial
customer. The expected average monthly water usage for this industrial customer is shown in
Exhibit 3 to this Application.

I. McCreary District has no affiliates or business relationships with any other

entity regarding the operation of its existing or proposed sewer facilities.
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E. Requested Relief
WHEREFORE, McCreary County Water District requests that the Commission:
1. Place this Application at the head of the Public Service Commission’s docket;
2. Enter an Order
a. Declaring that the Contract 37 facilities are an ordinary extension in the
usual course of business and do not require a certificate of public convenience and necessity; or
b. Granting a certificate of public convenience and necessity for the
Contract 37 facilities if construction of those facilities is found not to be an ordinary extension in
the usual course of business;
3. Enter an Order granting the requested relief without holding an evidentiary hearing
in this matter and no later than October 15, 2022 to afford McCreary District adequate time to

make the final award of Contract 37 before the expiration of the selected bid; and,

4. Grant any and all such other relief to which McCreary District may be entitled.
Dated: September 7, 2022 Respectfully submitted, I
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Gerald E. Wuetcher

Stoll Keenon Ogden PLLC

300 West Vine St. Suite 2100
Lexington, Kentucky 40507-1801
Telephone: (859) 231-3017

Fax: (859) 259-3517
gerald.wuetcher@skofirm.com

Counsel for McCreary County Water District
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COMMONWEALTH OF KENTUCKY )
) SS
COUNTY OF MCCREARY )

The undersigned, Stephen Whitaker, being duly sworn, deposes and states that he is the
Superintendent of McCreary County Water District, the Applicant in the above proceedings; that
he has read this Application and has noted its contents; that the same is true of his own knowledge,
except as to matters which are therein stated on information or belief, and as to those matters, he

believes same to be true.

IN TESTIMONY WHEREOF, witness the signature of the undersigned on this

September (1 2022,

Stephen Whitaker
Superintendent
McCreary County Water District

Subscribed and sworn to before me by Stephen Whitaker, Superintendent, McCreary
County Water District, on this September 6" g , 2022,

ooy €. Alisonh

Notaf'y Public”

Notary ID: KYM Pg&qy‘f
My Commission Expires: S_ -5 -0 b




CERTIFICATE OF SERVICE

In accordance with 807 KAR 5:001, Section 8 and the Commission’s Order of July 22,
2021 in Case No. 2020-00085, I certify that this document was electronically transmitted to the
Public Service Commission on September 7, 2022; and that there are currently no parties that the
Commission has excused from participation by electronic means in this proceedlng

M £t T//’f"i' 7 .—LL i”/"

T 1 SR Y S 1

DU Y Ko

Gerald E. Wuetcher




FILING REQUIREMENTS

FILING REQUIREMENTS FOR AN APPLICATION FOR A

DECLARATORY ORDER
Source Authority Requirement Location
807 KAR 5:001, § 14(1) ,:(\j%pr:alg:mt s name, mailing address and e-mail Page 1. Para 1
807 KAR 5:001, § 14(1) Statutory Reference — 807 KAR 5;001, Section 19 Page 1
807 KAR 5:001, 8 4(3) Signature of Applicant’s Attorney Page 15
Name, Address, Telephone Number, Fax
807 KAR 5:001, 8§ 4(3) Number, and e-mail address of Applicant’s Page 15

Attorney

807 KAR 5:001, § 14(2)

If Applicant is corporation: State and date of
incorporation, attestation of good standing in
state of incorporation, statement regarding
authorization to transact business in Kentucky

Page 2, Para 2
Not Applicable

807 KAR 5:001, § 14(3)

If Applicant is a limited liability company: State
and date of organization, attestation of good
standing in state of incorporation, statement
regarding authorization to transact business in
Kentucky

Page 2, Para 2
Not Applicable

807 KAR 5:001, § 14(4)

If the Applicant is a limited partnership: a
certified copy of limited partnership agreement
and all amendments or statement identifying prior
Commission proceedings in which limited
partnership agreement and all amendments filed

Page 2, Para 2
Not Applicable

807 KAR 5:001, § 19(2)(a)

An Application for declaratory order shall be in
writing

Application is in writing

807 KAR 5:001, § 19(2)(b)

Contain a complete, accurate, and concise
statement of the facts upon which the application
is based

Pages 4-13, Paras 12-32

807 KAR 5:001, § 19(2)(c)

Fully disclose the Applicant’s Interest

Pages 4-8, Paras 12-26

807 KAR 5:001, § 19(2)(d)

Identify all statutes, administrative regulations,
and orders to which the Application relates

Pages 8-13, Paras 27-32

807 KAR 5:001, § 19(2)(e)

States the Applicant’s proposed resolution or
conclusion

Page 8, Para 27
Page 15, Para 2a

Filing Requirements Checklist — Application for Declaratory Order

Page 1 of 1




FILING REQUIREMENTS

FILING REQUIREMENTS FOR AN APPLICATION FOR A
CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY

Source Authority Requirement Location
807 KAR 5:001, § 14(1) ,;%prg;:sant s name, mailing address and e-mail Page 1 Para 1
807 KAR 5:001, 8§ 14(1) Statutory Reference — KRS 278.020 Page 1
807 KAR 5:001, § 4(3) Signature of Applicant’s Attorney Page 15
Name, Address, Telephone Number, Fax
807 KAR 5:001, 8 4(3) Number, and e-mail address of Applicant’s Page 15

Attorney

807 KAR 5:001, § 14(2)

If Applicant is corporation: State and date of
incorporation, attestation of good standing in
state of incorporation, statement regarding
authorization to transact business in Kentucky

Page 2, Para 2
Not Applicable

807 KAR 5:001, § 14(3)

If Applicant is a limited liability company: State
and date of organization, attestation of good
standing in state of incorporation, statement
regarding authorization to transact business in
Kentucky

Page 2, Para 2
Not Applicable

807 KAR 5:001, § 14(4)

If the Applicant is a limited partnership: a
certified copy of limited partnership agreement
and all amendments or statement identifying
prior Commission proceedings in which limited
partnership agreement and all amendments filed

Page 2, Para 2
Not Applicable

807 KAR 5:001, § 15(2)(a)

The facts relied upon to show that the public
convenience and necessity requires the proposed
construction

Pages 4-8, Paras 12-26
Exhibit 13

807 KAR 5:001, § 15(2)(b)

Copies of franchises or permits for the proposed
construction or extension

Pages 6-7, Paras 17-19
Exhibits 8. 9, and 10

807 KAR 5:001, § 15(2)(c)

A full description of the proposed location,
route, or routes of the proposed construction or
extension, including a description of the manner
in which same will be constructed, and the
names of all public utilities, corporations, or
persons with whom the proposed construction or
extension is likely to compete

Page 7, Para 20
Page 8, Para 26
Exhibits 11, 12A, and 12B

Filing Requirements Checklist — Certificate of Public Convenience and Necessity

Page 1 of 3




Source Authority

Requirement

Location

807 KAR 5:001, § 15(2)(d)(1)

Maps to suitable scale showing the location or
route of the proposed construction or extension,
as well as the location to scale of like facilities
owned by others located anywhere within the
map area with adequate identification as to the
ownership of the other

Page 7, Para 20
Exhibits 12A and 12B

807 KAR 5:001, § 15(2)(d)(2)

Plans and specifications and drawings of the
proposed plant, equipment, and facilities

Page 6, Para 16
Exhibits 6 and 7

807 KAR 5:001, § 15(2)(e)

The manner in detail in which the Applicant
proposes to finance the proposed construction or
extension.

Page 6, Para 15
Page 14, Para 33(f)

807 KAR 5:001, § 15(2)(f)

An estimated annual cost of operation after the
proposed facilities are placed into service

Page 8, Para 25
Exhibit 19

807 KAR 5:071, § 3(1)(a)

A copy of a valid third-party beneficiary
agreement guaranteeing the continued operation
of the sewage treatment facilities or other
evidence of financial integrity such as will insure
the continuity of sewage service

Page 13, Para 33(a)
Not Applicable

807 KAR 5:071, § 3(1)(b)

A copy of a preliminary approval issued by the
Division of Water Quality of the Kentucky
Department  for Natural Resource and
Environmental Protection approving the plans
and specifications of the proposed construction

Page 6, Para 17
Page 13, Para 33(b)
Exhibit 8

807 KAR 5:071, § 3(1)(c)

A detailed map of the sewage treatment facilities
showing location of plant, effluent discharge,
collection mains, manholes, and utility service
area

Page 7, Para 20
Page 14, Para 33(c)
Exhibits 12A and 12B

807 KAR 5:071, § 3(1)(d)

A detailed estimated cost of construction which
should include all capitalized costs

Page 7, Para 22
Page 14, Para 33(d)
Exhibit 14

807 KAR 5:071, § 3(1)(e)

A financial exhibit as described in Section 12 of
807 KAR 5:001, Section 12

Page 14, Para 33(e)

807 KAR 5:071, § 3(1)(f)

The manner, in detail, in which it is proposed to
finance the new construction, specifically stating
amount to be invested, recouped through lot
sales, or contributions (to be) received, etc.

Page 6, Para 15
Page 14, Para 33(f)

807 KAR 5:071, 8§ 3(1)(9)

An estimated cost of operation after the proposed
facilities are completed

Page 8, Para 25
Page 14, Para 33(q)
Exhibit 19

Filing Requirements Checklist — Certificate of Public Convenience and Necessity
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Source Authority

Requirement

Location

807 KAR 5:071, § 3(1)(h)

An estimate of the total number of customers to
be served by the proposed sewage treatment
facilities, initially and ultimately the class of
customers served (i.e., residential, commercial,
apartments, recreational, institutional, etc.) and
the average monthly water consumption for each
class of customer

Page 14, Paras 34(h)
Exhibit 3

807 KAR 5:071, § 3(1)(i)

A copy of the latest tax returns (federal and state,
if applicable) filed by the applicant.

Not Applicable

807 KAR 5:071, § 3(1)(§)

A detailed depreciation schedule of all treatment
plant, property and facilities, both existing and
proposed, listing all major components of
“package” treatment plants separately (ignore if
rates not sought)

Not Applicable

807 KAR 5:071, § 3(1)(K)

The proposed rates to be charged for each class
of customers and an estimate of the annual
revenues derived from the customers using the
proposed rate schedules (ignore if rates not
sought)

Not Applicable

807 KAR 5:071, § 3(1)(1)

A full and complete explanation of corporate or
business relationships between the applicant and
a parent or brother-sister  corporation,
subsidiary(ies), a development corporation(s), or
any other party or business to afford the
commission a full and complete understanding of
the situation

Not Applicable

KRS 322.340

Engineering plans, specifications, drawings,
plats and reports for the proposed construction or
extension prepared by a registered engineer, must
be signed, sealed, and dated by an engineer
registered in Kentucky

Exhibits 6, 7, 13, and 16

Filing Requirements Checklist — Certificate of Public Convenience and Necessity

Page 3 of 3




EXHIBITS



Exhibit
No.

10

11
12
12A
12B
13
14
15
16
17

TABLE OF EXHIBITS

Description

Orders of McCreary County Court Establishing McCreary County Water District and
Modifying its Territory

Resolution of McCreary County Water District Board of Commissioners Authorizing
Filing of Application

Fibrotex USA Manufacturing Facility Production Schedule
Financial Assistance Award (Economic Development Administration)

Appalachian Regional Commission Grant Award - McCreary County Infrastructure
Project KY-20159-302-20

Contract No. 37 Plans
Contract No. 37 Specifications

Letter from Terry Humphries, P.E., Supervisor, Engineering Section, Water
Infrastructure Branch, Kentucky Division of Water, to Stephen Whitaker,
Superintendent, McCreary County Water District, subj: Fibrotex Sanitary Sewer PS
and FM (June 21, 2021)

Kentucky Department of Highways Encroachment Permits

McCreary County Fiscal Court Resolutions Authorizing Use of County Road Right-
of-Ways

Description of Route and Location of Proposed Facilities
Project Maps

Topographical Map of Route and Facilities

Aerial Map of Route and Facilities

Engineering Report

Project Engineer’s Opinion of Probable Cost — Contract No. 37
Newspaper Advertisement for Bids on Contract No. 37
Certified Bid Tabulations for Contract No. 37

Recommendation of Project Engineer

Table of Exhibits
Page 1 of 2



Exhibit
No.

18

19

20

20A

20B

20C

20D

21

21A

21B

21C

21D

21E

21F
21G

Description

A Resolution of the Board of Commissioners of McCreary County Water District to
Awarding Contract No. 37 - Fibrotex Sanitary Sewer Pump Station and Force Main

Statement of Annual Cost of Operation of the Contract No. 37 Facilities

News Articles and Related Materials Regarding the Fibrotex USA Contract Award
and Manufacturing Facility

Matthew Beinart, Army Awards Fibrotex USA 10-Year, $480 Million to Deliver New
Ultra-Light Camouflage, Defense Daily, Nov. 8, 2018

Fibrotex USA Selected to Deliver the U.S. Army’s Next-Generation Camouflage
System, Soldier Systems, Nov. 8, 2018

Israel-Based Fibrotex USA Opens Manufacturing Complex in Sterns, Kentucky,
Sept. 3, 2019, Area Development

Press Release, Cabinet for Economic Development, Gov. Bevin Cuts Ribbon on 350-
Job Fibrotex USA Facility in Sterns (Aug. 30, 2019)

References Regarding Proposed Construction’s Material Affect on a Utility’s
Financial Condition if Construction Funding is contributed from non-utility sources

Valley Gas, Inc. Request for Approval of a Special Contract with Mago Construction
Company and A Deviation from the Gas Cost Adjustment Clause, Case No. 2014-
00368 (Ky. PSC Oct. 28, 2014)

The Filing of a Special Contract by Natural Energy Utility Corporation, Case No.
2018-00164 (Ky. PSC Sept. 6, 2018).

Electronic Application of Louisville Gas and Electric Company for A Certificate of
Public Convenience and Necessity for the Construction of An Electric Transmission
Line, Case No. 2017-00195 (Ky. PSC Aug. 31, 2017)

Application of Hardin County Water District No. 1 for A Declaratory Order that
Proposed Waterworks Improvements to Maintain Adequate and Reliable Water
Service to the Fort Knox Military Installation Do Not Require A Certificate of Public
Convenience and Necessity, Case No. 2019-00067 (Ky. PSC May 30, 2019).

Electronic Application of Hardin County Water District No. 1 for A Declaratory
Order Regarding the Applicability of KRS 278.020(1) to Proposed Improvements to
Muldraugh Water Treatment Plant, Case No. 2020-00344 (Ky. PSC Dec. 3, 2020)
PSC Staff Opinion 2020-007

PSC Staff Opinion 2016-005

Table of Exhibits
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Exhibit
No. Description

21H  PSC Staff Opinion 2012-019

Letter from Beth O’Donnell, Executive Director, Public Service Commission, to
211 Chris A. Stewart, HMB Professional Engineers, Inc., subj: Jessamine County Water
District No. 1 Baker Lane Water Line Upgrade (Oct. 15, 2007)

Table of Exhibits
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@EQE}E}EQS } C e el ooooMeCreary o . __COURT

Special

Term, November Day, 5 Day of November Q62

McCreary County Court
Special Term
November 5, 1662
"The said Will of John Brooks, having lain ovexr for a period of thirty dayé for
exceptions, none being filed same was this day mpproved by the Court, and same’ was
ordered to record.

Whereupon the said Will was duly recorded on the 3 day of November 1962.

/s/ Prince L. Stephens, Judge

McCfeary County Court
Special October Ternm
- . October | , 1962

IN RE: MATTER OF THE ESTATE OF M. NEAL, DECEASED -
ORDER APPOINTING ADMINISTRATRIX

On the application filed by Sallie Neal on the 29th day of October 1962, for. the
appeintment as administratrix as required by law, administration of the estate of
M.'ﬁeal, late of this county, is granted Sallie Neal, whereupon the said Sallie

Neai took the necessary fiduciary's ocath and_qualified as reguired by law hng file
herein the executed bond in the sum of $1540.00, the amount fixed by the Court witj
Arpold Davenport as surety, all of which is approved by the Court and eaid admin-

istratrix shall hereafter assume the administration of the estate of M. Neal.

]

1

e

s

This 29th day of October 1962. B —
f_ . .
/s/ Prince L. Stephens, Judge
- - LT ‘ ficCreary County Court

Special November Term
November 16, 1962
In Re: Order Establishing and Cregting the McCreary County Water District:

In accordance with Chapter #74 of the Kentucky Revised Statutes, Section #74.010
the:éof, a petition was filed with this Court on October 5, 1962, containiqg_moxe
than seventy-five {75) names of resident freeholders of the herxeinafter des;ribed
watef district in McCreary County, Kentucky, and in said petltion said free holdex!
have prayved for the creation and establishment of the hereinafter water district
in McCreary County, Kentucky,

The Ceourt finds and determines that salid petition has been filed in this Court
more than thixrty days, that a notice to the public has been given by publication
in tpe McCreary County Record, a news paper published in MFCreary County, Kentucky
and in three issues of said paper, that mo objections have been made to this Court
against the creation and establishing of said water district and the time of mére
than thirty days having expired for objections, the Court finds and adjudges as
follows:

1. The Court héreby sustains the allegations of the petition filed herein and by
autﬂprity of the Sections of Chapter #74 of the Kentucky Revised Statutes hereby
establishes‘a water district in MecCreary County, Kentucky to be known and éesign;

ated as "McCreary County Water District” and described as follows, to-wit:

=3
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Special Tenﬁ,‘ Neovember Day, 16 Day of November Ye2

-
.y Form OIT e 4 e e e mm e

Beginning at a pointiﬁn McCreary County, Ke;tucky in the center of old Highway #27
bne-half mile nerth of Sand Hill ﬁoad and said o0ld U, S. Highway #27 intersection
nd extending directly eastward for a distance of three miles; thence followlng
[ line southwsard and parallel to the meanders‘of old U, S. Highway #27 to a point

two miles south of the intersecfion of Highw;y #92, east of Pine Knot, Kentucky,
thence westwar@ directly to and crossing U, S. Highway (old) #27 for a distance of
three miles west of Highway #27; thence northward following a line parallei with
the meandexrs of old U, S. Highway #27 to a point three miles directly west of the
beginning point; thence turning eastward, a straighf line to the beginning peint,
thus including an ;rea designated as the McCreary County Water District.

In so farifas this Cour£ has authority to act, all former established water
districts of McCreary County, Kentucky are hereby superseded and included in the
Lrea hereby established in the description set out herein and agreements and ob-
higations heretofore made or entered into by reason of former water districts
should be legally honored by the Commissioners hereinafter named.,

The Court hereby appoints the following named as members of the McCreary Coun-
ty Water District, Dr. M. A. Winchester, appointed for a term of 4 years; for a
term of three years, A. W.'Holmesi and Eldred Musgrove for 5 term of 2 years who
©  have takén oath to faithfully pérform the duties of his pesitibn and éxétirted a
Bond for the faithful performace of thelr duties which bond is approved by.the
Court. -

Given under my hand as Judge of McCreary Counfy, Kentucky, this November 16,

L962. -
/s/ Prince L. Stephens, Judge
- [, - ~— McCreary County, Kentucky

. McCREARY COUNTY COURT
S - P .
RE: ESTATE OF JOHN JOSEPH RILEY, DECEASED

TO: ORDER APPOINTING LORA WOOD ADMINIé’I‘RA‘I‘RIX

This day came Lora Wood, in opeﬁ Court, and offéred to file and, was by the
Court, permitted to file her petition for letters of administration and for ap-
peintment as Administratrix of the Estate of John Joseph Riley and, it being shown
that Evadene Wood Riley, the surviving widow of decedent has heretofore been de-
clared 1ncompetent and has never been restored, and that said surviving widow-ls
the sole surviving heir of John 3oseph Riley, deceased, it is now cordered by the
Court that Lora Wood be, and she is hereby appointed Administratrix of the estate

of John Joseph Riley, deceased. The said applicant, Lora Wood, belng in open Court

accepted said trust, executed bond in the penal sum of none reguired at_E_esent

with Dewey Spradlin as her surety, and took the oath of office and otherwise qual-
ified as Adminiétratrix'of said estate, as required by law, and the bond offered
by the said Loxa Wood, with Dewey Spradlin as surety, is now and hereby approved
by the Court, and Lora Wood having fully qualified, she is now and ‘hereby appolnt-
ed Administratiix of the estate of John Joseph Riley, deceased.

Witness my hand this 28 day of November 1962.

/s/ Prince L. Stephens, Judge
McCreary County Court
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SOUTLY A LITY WATER DISTRICT by i2ldred E. Musgrove, Choirnan of Its
Gosund oif Conmissioner, and R. I, Anderson and O. O. Duncan, Members of
the Joard. :
PETITIONERS
VS,
JUDGMENT

NLARGING THE TERRITQRIAL LIMITS OF THE McCRIEARY COUNTY WATER
DISTRICT BY ANNEXATION.

This cause came on for a hearing on the 11lth day of July, 1969, in
“he McCreary County Court Room at the Court House, Whitley City, Kentucky,
2t the hour of 10:0C A. M., w1th the Hon. A. W. Holnes Judge of the Mc-
reary County Court, presiding. ‘

It appearing to the Court that the petition of the McCreazxry County
/ater District by Eldred E. Musgrove, Chairman of its Board of Comumiss-
.oners, and R. H. Anderson and Q. O. Duncan‘ lembers of the Board, to
nla rge the territérial limits of the McCreary County Water Dlerlct by
nnexation contained s deserintion of the territeory to be annexed, set-
ut the reascns for said annexation and otherwise met and complled with
he.l w setout in KRS 74.110; and it further appearing that notice of the

1ling of the peiltlon containing a description.of the proposed annex-
tiop, together with a notification td the public that they had 30 days
n wh;cn to file objections and exceptions to the petition, and including
notice that 2 hearing on the petition and upon the objectlo“u would be
eld 'zt the time and place Setout in the first paragraph hereof was
laced in the McCreary County Record, a newspaper.of generzl circulation -
n McCreary County, Kentucky, in its june 19, 17 and 24; 1969, public-
ons, pursuant to KRS, 424,130- 180 on legal notlces and it further ap-
ring that the McCreary COLﬁty Watexr District is locaued in McCreary
Kentucky, and the territory to be annexed adjoins and encompasses
strict and is located exclusively in said county and state; that no,
objection or remonstrance has been made to the petition Dy any-
that the Court has heard the testimony of the petitioners in
of their petition for annexation that the annexation was reason-
necessard for the public health, Conveﬁlence fire protection and
of the residents thereof and.would materially enhance the economic
ment of the district as a whole and would benefit and profit the
ers of propexty and the inhabitants of the area, IT IS, THEREFORE,
RDERED AND ADJUDGED THAT:
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The proposed annexation be, and it is hereby ,Created, estabiished and
nexad; that the terxxitorial llmlLQ of said annexaglon which is incluysive

C and contains within its perimeter the original McCrea+y County Water Dis-
~ict, is ceqcrlbed as follows: .

Situate, lylng and being in MCCreary County, Kentucky, and more
particularly described as follows:

The geographical area and political entity of McCreary County,
Kentucky, and all the lands contained within its territorial
boundaries.

The entire County of McCreary of the Commonwecalth of Keritucky be, and
1s hereby, denominated as and known by its official, corporate and bus-
css name of McCreary County Water -District.

Given under my'hand as Judge of the McCreary County Court, this 11lth
;oo July, 1985,
/8/ A. W. Holmes :
McCreazxry Counay Coart
o ' i Whitley Citv. Kentuckyv. .. . e
o .. STATE OF KENTUCKY : ] 5 .
COUﬂ%Y’OFfKuCREAnY : . - .t CoT
I, Carl Tarnett, Clozkx of t..e Tov oo cnd State aforesaid,
certify that the feremoir, Judgment iz a True and
T oATrS rorc. T hewny in my office in
P , correct copy as arnjpcars ¢f redc.C hexy LD Ly
gﬁ%dﬁaﬁ

Yty of frsadl” 1975
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EXHIBIT 2



RESOLUTION NO.

A RESOLUTION OF THE BOARD OF COMMISSIONERS OF
MCCREARY COUNTY WATER DISTRICT AUTHORIZING AN
APPLICATION TO THE KENTUCKY PUBLIC SERVICE
COMMISSION FOR DECLARATORY ORDER, OR IN THE
ALTERNATIVE, A CERTIFICATE OF PUBLIC CONVENIENCE
AND NECESSITY

WHEREAS, McCreary County Water District is a water district organized pursuant to
KRS Chapter 74:

WHERFAS, KRS 278.015 provides that water districts are public utilities and are
subject to the jurisdiction of the Kentucky Public Service Commission;

WHEREAS, McCreary County Water District owns and operates a sewage collection
and treatment system that provides sewer service to the residents of McCreary County,
Kentucky;

WHEREAS, McCreary County Water District’s sewer collection and treatment
operations are subject to the jurisdiction and regulation of the Kentucky Public Service
Commission;

WHEREAS, KRS 278.020(1) requires a public utility to obtain a certificate of public
convenience and necessity prior to the construction of any facility for furnishing sewer service to
the public unless such construction is an extension of an existing system in the usual course of
business;

WHEREAS, McCreary County Water District proposes to construct a 500 gallon per
minute pump station and 6,410 linear feet of 8-inch force main to handle additional wastewater
flows in its collection system (“the Project”) at an approximate construction cost of $1,163,154;

WHEREAS, McCreary County Water District proposes to finance the proposed
construction with the proceeds of a grant of $1,779,760 from the Economic Development
Administration of the U.S. Department of Commerce and a grant of $444,940 from the
Appalachian Regional Commission;

WHEREAS, the Kentucky Public Service Commission has previously determined that,
if the cost of a proposed facility will not require a utility to make a capital outlay from its own
funds or to issue securities or evidences of indebtedness, the construction of the proposed facility
will have no material effect on the utility’s financial condition and will constitute an extension of
an existing system in the usual course of business; and

WHEREAS, there is uncertainty as to whether KRS 278.020(1) requires McCreary
County Water District to obtain a certificate of public convenience and necessity to construct the
Project;
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NOW, THEREFORE, IT IS HEREBY RESOLVED BY THE BOARD OF
COMMISSIONERS OF MCCREARY COUNTY WATER DISTRICT AS FOLLOWS:

Section 1. The facts, recitals, and statements contained in the foregoing preamble of this
Resolution are true and correct and are hereby affirmed and incorporated as a part of this
Resolution.

Section 2. The General Manager, all appropriate Staff, and McCreary County Water
District’s attorney are hereby further authorized and directed to take any and ali actions to apply
to the Kentucky Public Service Commission for a declaratory order regarding the need to obtain
a certificate of public convenience and necessity to construct the Project, or in the alternative for
such other relief as appropriate and necessary to ensure that McCreary County Water District’s
construction of the Project is consistent with the requirements of KRS 278.020.

Section 3. This Resolution shall take effect upon its adoption.

ADOPTED BY THE BOARD OF COMMISSIONERS OF MCCREARY COUNTY
WATER DISTRICT at a meeting held on August 26, 2022, s1gned by the Chairman and
attested by the Secretary. .

Randy Kldd,. Chan man

ATTEST:

Cor,

Coy T}ylf)r, Secrejﬁry
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CERTIFICATION

1, the undersigned, hereby certify that I am the duly qualified and acting Secretary of the
McCreary County Water District; that the foregoing is a full, true and correct copy of a
Resolution adopted by the Board of Commissioners of the McCreary County Water District at a
meeting duly held on August 26, 2022; that said official action appears as a matter of public
record in McCreary County Water District’s official records or journal; that said meeting was
held in accordance with all applicable requirements of Kentucky law, including KRS 61.810,
61.815, 61.820 and 61.823; that a quorum was present at said meeting; that said official action
has not been modified, amended, revoked or repealed and is now in full force and effect.

WITNESS my hand this 26th day of August 2022.

@_{ D_C:-——-c»y,é e
Coy TaM Secretary ==
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FIBROTEX SANITARY SEWER PUMP STATION AGREEMENT

This agreement is made on the ifpﬁ'&ay of Mauw 2019 , between

OVL- FibrotexH8A of 30 Vendwe Denrye Skt Ky, dnd the McCreary County

Water District, of 456 North Highway 27, P.O. Box'488, Whitley City, KY 42653,
to-wit:

WHEREAS, Fibrotex USA [hereafier refeired to as "Fibrotex"] is in the
process of opening a manufacturing plant in Stearns, McCreary County, Kentucky,
which is projected to use water and sewer services to be provided by the McCreary
County Water District [hereafter "MCWD"), and the parties desire to agree to
cettain parameters of service the MCWD can provide using its current system
equipment and capacities. The subject agreement shall be based upon providing
such water and sewer services in accordance with Fibrotex's use projections as
specifically set out by Fibrotex and furnished to the MCWD in a document entitled
AWater and Waste - Water Consumption for Fibrotex USA Plant@, on or about
May 7, 2019, as more specifically set forth and shown on the A1400 Systems
Monthly@ portion of the document, a copy of which is attached hereto and made a
part hereof and marked as Exhibit AA@.

WHEREAS, Fibrotex's current plan is to purchase water and sewer service
for its plant based upon the projected usage rates set out on Exhibit "A", the "1400
Systems Monthly" projections, at the specified usage rates for which MCWD is
capable of providing using current equipment and facilities pending approval of
such services from existing facilities being by the Commonwealth of Kentucky,
Division of Water of the Energy and Environment Cabinet [hereinafter "Division
of Water"]. These monthly flow rates are not to exceed 803,605 gallons of water
per month, with Fibertex's average flow requirement and discharge projections not
to exceed 27 gallons per minute [gpm] with the peak instantaneous flow not to
exceed 66 gpm, all as shown on Exhibit AA@.

The parties hereto are aware that the Division of Water has previously
approved Eclipse Engineer's design specifications, as set out below, for a new
upgraded purap station and other improvements and that such agency may not
approve such water and sewer services being furnished by the MCWD from
existing facilities. Furthermore the parties are aware that even if MCWD obtains a
favorable decision from the Division of Water based upon the "1400 Systems
Monthly" projections, in practice the demand may overload the system's pumping
capacity causing pump failure, or Fibertex's consumption, peak flow rates, and
instantaneous flow rates may change in the future based upon Fibertex's
operational and manufacturing characteristics and product output which may
necessitate facility improvements by the MCWD. If so these issues and/or future
changes and upgrades will entail modifications in MCWD's facilities requiring




significant capital expenditures which must be borne by Fibertex.

NOW THEREFORE, the parties have agreed that should these water usage
and/or flow rates at any time after the date of this agreement exceed the stated
parameters set out on the "1400 Systems Monthly" projections shown on Exhibit
AA@), and should such excessive usage and/or flow rates result in equipment,
mechanical, and/or regulatory failures and/or incurred expenses for the MCWD,
Fibrotex shall, at the sole discretion of the MCWD, immediately pay for any and
all such expenses incurred by MCWD attributable to Fibrotex's excessive usage,
flow rate, or service demand such as, but not limited to, the repair or replacement
of pumps .

Furthermore, the parties agree that if repeated episodes of such excessive
water usage and/or sewer discharge flow cause system failures and chronic
insufficiencies of capacity, such as pump failures and/or sanitary system
overflows, Fibrotex agrees to pay for the construction of an improved sanitary
sewer system in accordance with plans and specifications as originally designed by
MCWD engineers which are dated on or about January, 2019. These plans and
specifications are entitled AFibrotex Waterline and Sanitary Sewer Extensions,
January, 2019" prepared by Eclipse Engineers, PLLC for the MCWD and have
been provided to Fibrotex for its review on or about January 8, 2019, and are
commonly referred to as Athe Fibrotex project cost spreadsheet@ with a projected

project cost of approximately $529,332.00,, n
Given undér ouy; hands this | =-dayof ng , 2019,
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Water and Waste - Water Consumption for Fibrotex USA Plant

October £, 2018

*Based on a 30-day Month (21 Production Days)
“*Based on District WWTP Plant Capacity of

*Based on a 20-day Month {21 Production Days)
**Based on District WWTP Plant Capacity of

Revised: February 14, 2018
Revised: April 11, 2019
Revised: May 7, 2019
1400 Systems Monthly 2500 Systems Monthly 5000 Systems Monthly
56000 run/mirs 100000 run/ mtrs 200000 run/ mirs
| Number of ] Number of Number of
Cons . M T ocess Car npaor
MachinefProcess Machines onsumption achine/Pracess Madings Consumption Machine/Pr Machines nsumption
m3/Month m3/Month m3/Month
Printing 2 1133 Printing 2 1958 Printing 2 3952
Beams 1 1680 Beams 2 3000 Beams z 6000
Fimishing 1 70 Fimishing 3 175 Finishing R 350
Print.Paste ES Print.Paste S0 Print.Paste 120
Drum Washer 1 34 Drum Washer 48 Drum Washer S6
Yapor 1 101 Vapor 180 Vapor 361
m3 3042 m3 Sas51 m3 10925
Gellons per Gallons per Gallons per
Month 803,605 Month 1,442,632 wlonth 2,886,057
Gallons per Gallons per Gallons per
Day® 38,267 Day* 68,697 Day* 137,431
Gallens per Gallons per Gallons per
Minute el Minute - Minute 26
Gallons per Gallons per *wxGallons
Minute 66 Minute 115 per Minute 238
PEAK*®* PEAK®®® PEAK
Plant Ca Plant Ca Plant Capacrty
ol a3 et I —_ 153

*Based on a 30-day Month {21 Production Days)
**Based on District WWTP Plant Capacity of

900,000 GPD 900,000 GPD 800,000 GPD
*=*Based on 2 2.5 pezking factor *==Based on 2 2.5 peaking factor *=**gased on a 2.5 peaking factor
Projected Revenue Calculations
Water " Water i Water
803,605 gallons per month 1,442,632 gallons per month 2,886,057 gallons per month
First 2000 gallons 3 20.35 First 2000 gallons S 2035 First 2000 gallons S 2035
All over 2000 gallons $ 541083 All over 2000 gallons S 8,724.27 All over 2000 gallons $ 19,467.38
Monthiy Water Invoice $ 543118 Monthly Water Invoice ~ $  9,744.62 | Monthly Water fnvoice $ 19,487.74
Annual District Revenue $ 6517422 Annual District Revenue $ 116,935.42 \Annual District Revenue $ 233,852.84
Sewer Sewer Sewer
803,605 gallons per month 1,442,632 gallons per month 2,386,057 gallons per month
First 2000 gzlions S 19.35 First 2000 gallons S 19.35 First 2000 gallons L 1935
Next 18,000 gallons s 121.50 Next 18,000 gallons $ 121.50 _meﬂ 18,000 gallons $ 121.50
All aver 20,000 gallons §  4,70163 All over 20,000 gallons $ 853579 All over 20,000 gzilons S 17,19634
Monthiy Sewer Invoice S 484248 Monthly Sewer invoice m||m~mu||m|m.mt Monthly Sewer invoice QH
Annual District Revenue $ 58,109.77 | |Annual District Revenue $ 104,119.73 | |Annual District Revenue $ 208,04532
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FORM CD-450 U.8. DEPARTMENT OF COMMERCE
(REV. 10718) [Zlerant  [_JcooreraTive AGREEMENT
FEDERAL AWARD ID NUMBER
FINANCIAL ASSISTANCE AWARD
04-79-07457

RECIPIENT NAME PERIOD OF PERFORMANCE

McCreary County Water District 45 months after date of EDA approva
STREET ADDRESS FEDERAL SHARE OF COST

456 North Highway 27 $ 1,779,760
CITY, STATE, ZIF CODE RECIFIENT SHARE OF COST

Whittey City, Kentucky 42653 $ 444,940
AUTHORITY TOTAL ESTIMATED COST

Public Works and Economic Development Act of 1965, as amended $ 2,224,700

GFDA NO. AND NAME
11.307 Economic Adjustment Program

PROJECT TITLE
Sewer Infrastructure

This Award Document (Form CD-450) signed by the Grants Officer constitutes an obligation of Federal funding.
By signing this Form CD-450, the Recipient agrees to comply with the Award provisions checked below and
attached. Upon acceptance by the Recipient, the Form CD-450 must be signed by an authorized representative of
the Recipient and returned to the Grants Officer. If not signed and returned without modification by the Recipient
within 30 days of receipt, the Grants Officer may unilaterally withdraw this Award offer and de-obligate the funds.

[ ] bEPARTMENT OF COMMERCE FINANCIAL ASSISTANCE STANDARD TERMS AND CONDITIONS
[C]R & D AWARD

[ ] FEDERAL-WIDE RESEARCH TERMS AND CONDITIONS, AS ADOPTED BY THE DEPT. OF COMMERCE
[Z] SPECIFIC AWARD CONDITIONS (See attached Exhibit "A")

/] LINE ITEM BUDGET (See Attachment 1)

[i/] 2 CFR PART 200, UNIFORM ADMINISTRATIVE REQUIREMENTS, COST PRINCIPLES, AND AUDIT REQUIREMENTS,
AS ADOPTED PURSUANT TO 2 CFR § 1327.101

[/] 48 CFR PART 31, CONTRACT COST PRINCIPLES AND PROCEDURES

D MULTI-YEAR AWARD. PLEASE SEE THE MULTI-YEAR SPECIFIC AWARD CONDITION.
OTHER(S): _EDA Standard Terms and Conditions for Construction Projects, dated February 12, 2016

SIGNATURE OF DEPARTMENT OF COMMERCE GRANTS OFFICER DATE

HH H Digitally signed by H. Philip Paradice, Jr
H. Philip Paradice, Jr., Director, Atlanta Regional Office H. Phll/lg_%a radice, Jr o eaas vaty

PRINTED MAME, PRINTED TITLE, AND SIGNATURE OF AUTHORIZED RECIPIENT QFFICI DATE

Randy Kidd, Chairman, McCreary County Water District ~ ﬂ&’/??/ﬂ,w

4




EXHIBIT “A”

U.S. DEPARTMENT OF COMMERCE
Economic Development Administration (EDA)

Public Works and Development Facilities
Investment No.: 04-79-07457

Recipient: McCreary County Water District, Kentucky

SPECIFIC AWARD CONDITIONS

1. PROJECT DEVELOPMENT TIME SCHEDULE: The Recipient agrees to the following
Project development time schedule:

Time allowed after Receipt of Financial Assistance Award for:

Return of Executed Financial Assistance Award...............ccccvvvivve v venen.... 30 days
Start of Construction..........covvviie i, 18 Months from Date of Grant Award
CONSTIUCHION PeIIOA. .. e 24 Months

Project Closeout — All Project closeout documents including final financial information and
any required program reports shall be submitted to the Government not more than 90 days after
the date the Recipient accepts the completed project from the contractor(s).

The Recipient shall pursue diligently the development of the Project so as to ensure completion
within this time schedule. Moreover, the Recipient shall notify the Government in writing of
any event, which could delay substantially the achievement of the Project within the prescribed
time limits. The Recipient further acknowledges that failure to meet the development time
schedule may result in the Government’s taking action to terminate the Award in accordance
with the regulations as provided in the CD-450.

2. GOALS FOR WOMEN AND MINIORITIES IN CONSTRUCTION: Department of
Labor regulations set forth in in 41 CFR 60-4 establish goals and timetables for participation of
minorities and women in the construction industry. These regulations apply to all Federally
assisted construction contracts in excess of $10,000. The Recipient shall comply with these
regulations and shall obtain compliance with 41 CFR 60-4 from contractors and subcontractors
employed in the completion of the Project by including such notices, clauses and provisions in
the Solicitations for Offers or Bids as required by 41 CFR 60-4. The goal for the participation
of women in each trade area shall be as follows:

From April 1, 1981, until further notice: 6.9 percent
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All changes to this goal, as published in the Federal Register in accordance with the Office of
Federal Contract Compliance Programs regulations at 41 CFR 60-4.6, or any successor
regulations, shall hereafter be incorporated by reference into these Special Award Conditions.

Goals for minority participation shall be as prescribed by Appendix B-80, Federal Reqister,
Volume 45, No. 194, October 3, 1980, or subsequent publications. The Recipient shall include
the “Standard Federal Equal Employment Opportunity Construction Contract Specifications”
(or cause them to be included, if appropriate) in all Federally assisted contracts and
subcontracts. The goals and timetables for minority and female participation may not be less
than those published pursuant to 41 CFR 60-4.6.

3. REPORT ON UNLIQUIDATED OBLIGATIONS: All Recipients of an EDA grant award
of more than $100,000 whose Award has not been fully disbursed is required to submit Form
SF-425, “Financial Status Report™ to EDA semi-annually to report on the status of
unreimbursed obligations. This report will provide information on the amount of allowable
Project expenses that have been incurred, but not claimed for reimbursement by the Recipient.
The first report shall be as of March 30 of each year and shall be submitted to EDA no later
than April 30 of each year, and the second report shall be as of September 30 of each year and
shall be submitted to EDA no later than October 30 of each year. The Recipient must submit a
final financial report using Form SF-425 within 90 days of the expiration date of the Award (or
from the date the Recipient accepts the Project from the contractor, whichever occurs earlier).
Noncompliance with these requirements will result in the suspension of disbursements under
this Award. Financial reports are to be submitted to the Project Officer.

4. PRESERVATION OF OPEN COMPETITION AND GOVERNMENT NEUTRALITY
TOWARDS GOVERNMENT CONTRACTORS LABOR RELATIONS ON FEDERAL
AND FEDERALLY FUNDED CONSTRUCTION PROJECTS: Pursuant to E.O. 13202,
“Preservation of Open Competition and Government Neutrality Towards Government
Contractors’ Labor Relations on Federal and Federal Funded Construction Projects,” unless the
Project is exempted under section 5(c) of the order, bid specifications, project agreements, or
other controlling documents for construction contracts awarded by Recipients of grants or
cooperative agreements, or those of any construction manager acting on their behalf, shall not:
a) include any requirement or prohibition on Bidders, Offerors, Contractors, or Subcontractors
about entering into or adhering to agreements with one or more labor organizations on the
same or related construction Project(s); or b) otherwise discriminate against Bidders, Offerors,
Contractors, or Subcontractors for becoming or refusing to become or remain signatories or
otherwise to adhere to agreements with one or more labor organizations, on the same or other
related construction Project(s).

5. ENGINEERING CERTIFICATE/CERTIFICATE OF TITLE: The Recipient, prior to
Solicitation of bids for construction of this Project, shall furnish to the Government an
acceptable Engineering Certificate showing all lands, rights-of-way and easements necessary
for construction of this Project along with an acceptable Certificate of Title on said lands,
rights-of-way and easements showing good and merchantable title free of mortgages or other
foreclosable liens and an Owners Certification as to Eminent Domain.
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6. NONRELOCATION: In signing this award of financial assistance, Recipient(s) attests that
EDA funding is not intended by the Recipient to assist its efforts to induce the relocation of
existing jobs that are located outside of its jurisdiction to within its jurisdiction in competition
with other jurisdictions for those same jobs. In the event that EDA determines that its
assistance was used for those purposes, EDA retains the right to pursue appropriate
enforcement action in accord with the Standard Terms and Conditions of the Award, including
suspension of disbursements and termination of the award for convenience or cause.

7. REFUND CHECKS, INTEREST OR UNUSED FUNDS: Treasury has given the EDA two
options for having payments deposited to our account with it:

The first one is Pay.Gov. This option allows the payee to pay EDA through the Internet. The
payee will have the option to make a one-time payment or to set up an account to make regular
payments.

The second option is Paper Check conversion. All checks must identify on their face the name
of the DoC agency funding the award, award number, and no more than a two-word
description to identify the reason for the refund or check. A copy of the check should be
provided to the Federal Project Officer. This option allows the payee to send a check to
NOAA'’s accounting office, who processes EDA’s accounting functions at the following
address: U.S. Department of Commerce, National Oceanic and Atmospheric Administration,
Finance Office, AOD, EDA Grants, 20020 Century Boulevard, Germantown, MD 20874. The
accounting staff will scan the checks in encrypted file to the Federal Reserve Bank, and the
funds will be deposited in EDA’s account. While this process will not be an issue with most
payees who are corporations, it could be an issue for individuals sending EDA funds. Please
make note of the following.

Notice to Customers Making Payment by Check

If you send EDA a check, it will be converted into an electronic funds transfer by copying your
check and using the account information on it to electronically debit your account for the
amount of the check. The debit from your account will usually occur within 24 hours and will
appear on your regular account statement.

You will not receive your original check back. Your original check will be destroyed, but a
copy of it will be maintained in our office. If the EFT cannot be processed for technical
reasons, the copy will be processed in place of the original check. If the EFT cannot be
completed because of insufficient funds, we will charge you a one-time fee of $25.00, which
will be collected by EFT.

8. SCOPE OF WORK: Recipient(s) agrees to undertake, prosecute and complete the Scope of
Work (SOW) for this Project funded by this Award which SOW is approved and agreed to by
the Government as subsequently amended in mutually agreed upon written change order(s)
and/or SOW amendment(s), if any. The SOW shall be as set forth and described in a.) the
application submitted by Recipient(s) and/or Recipient's authorized representative(s) to the
Government for this Award together with b.) all enclosures, materials, documents and other
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10.

submittals accompanying and supporting the application, c.) all additional materials,
documents and/or correspondence requested by the Government and submitted by Recipient(s)
and/or Recipient's authorized representative(s) in support and furtherance of the application
and d.) such change(s) and/or SOW amendments, if any, requested in writing by the
Recipient(s) and/or Recipient’s authorized representative subsequent to the date of this Award
and approved and agreed to in writing by the Government. To the extent such additional
materials, documents and/or correspondence amends and/or clarifies the application, such
amendment or clarification shall be controlling. It is agreed that the Recipient(s) and
Government intend that the SOW describes a discrete, detailed and specific project that is
funded and authorized by this Award and to that end the application and the above described
additional information shall be fairly construed to and shall describe the SOW. The scope of
work for this project is further described below:

This project will replace existing sewer lines with 2,000 LF of 4" force main and
6,500 LF of 8" force main. The existing 100 GPM lift station serving the site, will
be replaced with a new 500 GPM lift station. Upgrades at the wastewater
treatment plant will consist of screenings, grit removal, replacement of influent
pumps, construction of an equalization system and sludge de-watering
improvements.

CONSTRUCTION PERMITS: Prior to the first disbursement of funds under this Award, the
Recipient shall obtain the permits described in item 3 of the Certificate of Engineer, Part One
of the above referenced CERTIFICATE AS TO PROJECT SITE, RIGHTS-OF-WAY, AND
EASEMENTS.

REPORTING OF MATTERS RELATED TO RECIPIENT INTEGRITY AND
PERFORMANCE

A. General Reporting Requirement

If the total value of your currently active grants, cooperative agreements, and procurement
contracts from all Federal awarding agencies exceeds $10,000,000 for any period of time
during the period of performance of this Federal award, then you as the recipient during
that period of time must maintain the currency of information reported to the System for
Award Management (SAM) that is made available in the designated integrity and
performance system (currently the Federal Awardee Performance and Integrity Information
System (FAPIIS)) about civil, criminal, or administrative proceedings described in
paragraph B of this award term and condition. This is a statutory requirement under section
872 of Public Law 110-417, as amended (41 U.S.C. 2313). As required by section 3010 of
Public Law 111-212, all information posted in the designated integrity and performance
system on or after April 15, 2011, except past performance reviews required for Federal
procurement contracts, will be publicly available.

B. Proceedings About Which You Must Report

Submit the information required about each proceeding that:
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Is in connection with the award or performance of a grant, cooperative agreement, or
procurement contract from the Federal Government;

Reached its final disposition during the most recent five-year period; and

Is one of the following:

(@) A criminal proceeding that resulted in a conviction, as defined in paragraph E of
this award term and condition;

(b) A civil proceeding that resulted in a finding of fault and liability and payment of a
monetary fine, penalty, reimbursement, restitution, or damages of $5,000 or more;

(c) An administrative proceeding, as defined in paragraph E. of this award term and
condition, that resulted in a finding of fault and liability and your payment of either
a monetary fine or penalty of $5,000 or more or reimbursement, restitution, or
damages in excess of $100,000; or

(d) Any other criminal, civil, or administrative proceeding if:

(i) It could have led to an outcome described in paragraph B.3.(a), (b), or (c) of
this award term and condition;

(if) It had a different disposition arrived at by consent or compromise with an
acknowledgment of fault on your part; and

(iii) The requirement in this award term and condition to disclose information
about the proceeding does not conflict with applicable laws and regulations.

C. Reporting Procedures

E.

Enter in the SAM Entity Management area the information that SAM requires about each
proceeding described in paragraph B of this award term and condition. You do not need to
submit the information a second time under assistance awards that you received if you
already provided the information through SAM because you were required to do so under
Federal procurement contracts that you were awarded.

Reporting Frequency

During any period of time when you are subject to the requirement in paragraph A of this
award term and condition, you must report proceedings information through SAM for the
most recent five-year period, either to report new information about any proceeding(s) that
you have not reported previously or affirm that there is no new information to report.
Recipients that have Federal contract, grant, and cooperative agreement awards with a
cumulative total value greater than $10,000,000 must disclose semiannually any
information about the criminal, civil, and administrative proceedings.

Definitions

For purposes of this award term and condition:
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1. Administrative proceeding means a non-judicial process that is adjudicatory in
nature in order to make a determination of fault or liability (e.g., Securities and
Exchange Commission Administrative proceedings, Civilian Board of Contract

Appeals proceedings, and Armed Services Board of Contract Appeals proceedings).
This includes proceedings at the Federal and State level but only in connection with
performance of a Federal contract or grant. It does not include audits, site visits,
corrective plans, or inspection of deliverables.

2. Conviction, for purposes of this award term and condition, means a judgment or
conviction of a criminal offense by any court of competent jurisdiction, whether
entered upon a verdict or a plea, and includes a conviction entered upon a plea of
nolo contendere.

3. Total value of currently active grants, cooperative agreements, and procurement
contracts includes:

(@ Only the Federal share of the funding under any Federal award with a
recipient cost share or match; and

(b) The value of all expected funding increments under a Federal award and
options, even if not yet exercised.

11.  WASTE, FRAUD AND ABUSE: Consistent with 2 CFR part 200, at the Government’s
direction, at any time(s) during the estimated useful life Project, Recipient’s personnel
responsible for managing the Recipient’s finances and overseeing any contractors, sub-
contractors or sub-grantees (for finances and/or oversight for both this Project and otherwise),
will take a training on preventing waste, fraud and abuse as provided by the Government. The
Government will provide instructions on when and how to take the training. In the event there
are co-recipients of this Award, the obligations in the Special Award Condition shall apply to
all recipients whether or not designated in this Award as the Lead Recipient.

Further, Recipient will monitor award activities for common fraud schemes (hereinafter “Fraud
Schemes”), such as but not limited to:

 false claims for materials and labor,

» bribes related to the acquisition of materials and labor,

e product substitution,

» mismarking or mislabeling on products and materials, and
» time and materials overcharging.

Should Recipient detect any Fraud Schemes or any other suspicious activity, Recipient will
contact the Government’s Atlanta Regional Counsel at 404-730-3002 and the Department of
Commerce, Office of Inspector General, as indicated at
https://www.o0ig.doc.gov/Pages/Contact-Us.aspx, as soon as possible.
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12. STRENGTHENING BUY-AMERICAN PREFERENCES FOR INFRASTRUCTURE

13.

14.

15.

PROJECTS: The Recipient(s) is/are encouraged to use, to the greatest extent practicable, iron
and aluminum as well as steel, cement, and other manufactured products produced in the
United States in every contract, subcontract, purchase order, or sub-award that is chargeable
under this Award.

PROJECT ADMINISTRATION SERVICE AGREEMENT: The Recipient, prior to
invitation for bids, must submit to the Government for approval a Project Administration
Service Agreement for project administration services charged against the grant award.

ARCHITECT/ENGINEER AGREEMENT: The Recipient, prior to invitation for bids,
must submit to the Government for approval an Architect/Engineer agreement that meets the
requirements of Section IV E of the "Summary of EDA Construction Standard, August 2016
as well as the competitive procurement standards of 2 CFR Part 200, as applicable. The fee for
basic Architect/Engineer services shall be a lump sum or an agreed maximum and no part of
the fees for other services shall be based upon a cost-plus-a-percentage-of-cost or a cost using a
multiplier. The Recipient must also provide to the Government all documents related to the
selection of the Architect/Engineer that show the selection was made competitively.

PLANS & SPECIFICATIONS: Recipient agrees to and shall cause the following to be
placed on the plans and specification for the project: “In the event that human remains are
encountered during project activities, all work should be immediately stopped in the area. The
area should be cordoned off, and in accordance with KRS 72.020 the county coroner and local
law enforcement must be contacted immediately. Upon confirmation that the human remains
are not of forensic interest, the unanticipated discovery must be reported to the Kentucky
Heritage Council.”



Form ED-508
(Rev. 3/89)

U.S. DEPARTMENT OF COMMERCE
ECONOMIC DEVELOPMENT ADMINISTRATION

PUBLIC WORKS PROJECT COST CLASSIFICATIONS

EDA Investment No. 04-79-07457

Cost Classification

Administrative and legal expenses

Land, structures, and rights-of-way
appraisals, etc.

Relocation expenses and payments
(Cost incidental to transfer of titles)

Architectural and engineering fees
Other architectural and engineering fees
Project inspection fees and audit

Site Work

Demolition and removal

Construction

Equipment

Miscellaneous

Contingencies

TOTAL PROJECT COSTS

Remarks:

State: Kentucky

Proposed

S 50,000

140,000

85,500

1,772,000

177,200

$2,224,700

Attachment No. 1

County: McCreary

Approved

S 50,000

140,000

85,500

1,772,000

177,200

$2,224,700
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APPALACHIAN A Proud Past,
REGIONAL A New Vision
COMMISSION

To: Tim Thomas, Federal Co—Chair

Subject: McCreary County Infrastructure Project
KY-20159-302-20

Grantee: McCreary County Water District
Whitley City, KY

County(s): Distressed: McCreary

Basic

Agency: Economic Development Administration

Goal: ARC Goal 3, Objective 2. State Strategy 3: Kentucky's
Investment in Infrastructure through maintenance and
expansion of eastern Kentucky's water and wastewater systems
and broadband and telecommunication systems.

Purpose: This project will support current and future expansion and
development in McCreary County's industrial base.

Funding:  ARC (CADCI) $444,940 20%
Other Federal $1,779,760 80%
Total $2,224,700  100%
Other federal = EDA grant.

Description:

The McCreary County Water District requests ARC assistance to construct sewer
lines and upgrade its wastewater treatment facility to better support the county's
expanding industrial sector. The current expansion of a local plant, which will
create 150 new jobs and generate $1 million in leveraged private investment, has
underscored the need to upgrade the county's wastewater collection and treatment
infrastructure.

Specifically, the project will replace existing sewer lines with 2,000 linear feet of
4-inch mains and 5,900 linear feet of 8-inch force main. It will also replace the
existing 100 gallon per minute (gpm) lift station with a 500 gpm lift station.
Upgrades at the wastewater treatment plant (WWTP) include screenings, grit
removal, and the replacement of the influent pumps, construction of an equalization
system, and improvements to the sludge de-watering process. These improvements
will allow the WWTP to treat industrial waste.

Rationale/Benefits:

1666 CONNECTICUT AVENUE, NW, SUITE 700 WASHINGTON, DC 20009-1068 (202) 884-7700 FAX (202) 884-7691 www.arc.gov

Alabama Kentucky Mississippi North Carolina Pennsylvania Tennessee West Virginia
Georgia Maryland New York Obhio South Carolina Virginia



McCreary County is considered to be one of the poorest in the United States, with a
pre-COVID unemployment rate of 5.5%, 1.4 times the national average. The
private sector has traditionally been the source of the majority of the county's
employment. The county is actively recruiting manufacturing operations to support
its transition from natural resources extraction, including coal mining and timber.
Upgrades to the wastewater collection and treatment system are needed to support
the successful expansion of this sector. Given the county's distressed status, grant
funding is needed to realize the necessary upgrades.

Performance Measure (Outputs):

This project will construct 2,000 linear feet of 4-inch main and 5,900 liner feet of
8-inch force main for a total of 7,900 linear feet of wastewater lines. These lines
and the improved, 0.9 million gallons per day (MGD) capacity wastewater
treatment plant, will serve 240 businesses and 860 households.

Performance Measure (Outcomes):

The project will improve 240 businesses and 860 households. The added ability of
the WWTP to treat industrial waste will support the expansion of a local facility
that will create 150 new jobs and generate $1 million in leveraged private
investment.

This project will have a primary impact on distressed areas. The project is
consistent with the ARC Act and Code and is recommended for funding.

Recommended:

Charles Howard 9/29/2020 4:19 PM

Executive Director Date Recommended
Approved:

Tim Thomas 9/30/2020 9:31 AM

Federal Co-Chair Date Approved
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Specifications

for:

Contract No. 37 — Fibrotex Sanitary Sewer
Pump Station and Force Main

McCreary County Water District
456 North Hwy 27
Whitley City, Kentucky 42653
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Bidding Requirements, Contract Forms and
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MCCREARY COUNTY WATER DISTRICT
WHITLEY CITY, KENTUCKY
CONTRACT NO. 37 - FIBROTEX SANITARY SEWER PUMP STATION AND FORCE MAIN

ADVERTISEMENT FOR BIDS

Sealed Bids for the construction of the Contract No. 37 - Fibrotex Sanitary Sewer Pump Station and
Force Main will be received by McCreary County Water District, at the office of the 456 North Hwy 27,
Whitley City, Kentucky 42653, until 3:00PM local time on July 28, 2022, at which time the Bids received
will be publicly opened and read. The project will include the installation of 6,375 LF of 8-inch PVC force
main, 180 LF of 8-inch PVC gravity sewer, 240 LF of 16-inch steel casing Pipe (directional bore), 3 sanitary
sewer manholes, one pump station and valve vault, one mag meter vault, demolition and installation of
a new screening system, and related appurtenances.

Bids will be received for a single prime Contract. Bids shall be on a unit price and lump price basis, as
indicated in the Bid Form.

The Issuing Office for the Bidding Documents is: Lynn Imaging, 328 Old Vine Street, Lexington,
Kentucky 40507 (859) 255-1021. Prospective Bidders may examine the Bidding Documents at the
Issuing Office on Mondays through Fridays between the hours of 7:30AM - 5:00PM, and may obtain
copies of the Bidding Documents from the Issuing Office as described below.

Bidding Documents also may be examined at Eclipse Engineers PLLC, 113 West Mt. Vernon Street,
Somerset, Kentucky 42501 (606) 451-0959, at the office on Mondays through Fridays between the
hours of 8:00AM - 5:00PM.

Bidding Documents may be obtained from the Issuing Office during the hours indicated above or online
at www.lynnimaging.com. Bidding Documents are available via download (as portable document format
(PDF) files) for a non-refundable charge of S_200 two hundred dollars. Alternatively, printed Bidding
Documents may be obtained from the Issuing Office either via in-person pick-up or via mail, upon
Issuing Office’s receipt of payment for the Bidding Documents. The non-refundable cost of printed
Bidding Documents is $_400 four hundred dollars per set, payable to “Lynn Imaging”, plus a non-
refundable shipping charge. Upon Issuing Office’s receipt of payment, printed Bidding Documents will
be sent via the prospective Bidder’s delivery method of choice; the shipping charge will depend on the
shipping method chosen. The date that the Bidding Documents are transmitted by the Issuing Office will
be considered the prospective Bidder’s date of receipt of the Bidding Documents. Partial sets of Bidding
Documents will not be available from the Issuing Office. Neither Owner nor Engineer will be responsible
for full or partial sets of Bidding Documents, including Addenda if any, obtained from sources other than
the Issuing Office.

No bid will be accepted unless the BIDDER is a registered plan holder. To become a registered plan
holder, BIDDER must purchase at least one set of documents from Lynn Imaging and provide accurate
name and contact information. Partial sets of documents will not be provided. Half-sized sets may be
purchased for the full price. Questions shall be addressed to Alan R. Robinson, P.E. of Eclipse
Engineers, PLLC, 113 West Mt. Vernon Street, Somerset, Kentucky 42501 (606-451-0959) as stated in
the Specifications or by email to arobinson@eclipseengineers.net.

The OWNER reserves the right to waive any informality or to reject any or all bids.

Each BIDDER must deposit with his Bid, security in the amount, form and subject to the conditions
provided in the Instructions to Bidders.
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No BIDDER may withdraw his Bid within ninety (90) consecutive calendar days after the actual date of
the opening thereof.

The U.S. Department of Commerce Economic Development Administration is providing partial funding
for this project (EDA Investment No. 04-79-07457), and therefore, is subject to the Federal laws and
regulations associated with that program.

Bid security shall be furnished in accordance with the Instructions to Bidders.
Owner: McCreary County Water District
By: Stephen Whitaker
Title:  Superintendent

Date: July 28, 2022

++ END OF ADVERTISEMENT FOR BIDS + +

EJCDC® C-111, Suggested Advertisement for Bids for Construction Contracts.
Copyright © 2013 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved. Page 2
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ARTICLE 1 — DEFINED TERMS

1.01

Terms used in these Instructions to Bidders have the meanings indicated in the General
Conditions and Supplementary Conditions. Additional terms used in these Instructions to
Bidders have the meanings indicated below:

A. Issuing Office — The office from which the Bidding Documents are to be issued.

ARTICLE 2 — COPIES OF BIDDING DOCUMENTS

2.01

2.02

2.03

Complete sets of the Bidding Documents may be obtained from the Issuing Office in the number
and format stated in the advertisement or invitation to bid.

Complete sets of Bidding Documents shall be used in preparing Bids; neither Owner nor
Engineer assumes any responsibility for errors or misinterpretations resulting from the use of
incomplete sets of Bidding Documents.

Owner and Engineer, in making copies of Bidding Documents available on the above terms, do
so only for the purpose of obtaining Bids for the Work and do not authorize or confer a license
for any other use.

ARTICLE 3 — QUALIFICATIONS OF BIDDERS

3.01

3.02

3.03

3.04

To demonstrate Bidder’s qualifications to perform the Work, Bidder shall submit with its Bid (a)
written evidence establishing its qualifications such as financial data, previous experience, and
present commitments, and (b) the following additional information:

A. [Evidence of Bidder’s authority to do business in the state where the Project is located.]
B. [Bidder’s state or other contractor license number, if applicable.]

C. [Subcontractor and Supplier qualification information; coordinate with provisions of Article
12 of these Instructions, “Subcontractors, Suppliers, and Others.”]

D. [Other required information regarding qualifications]

A Bidder’s failure to submit required qualification information within the times indicated may
disqualify Bidder from receiving an award of the Contract.

No requirement in this Article 3 to submit information will prejudice the right of Owner to seek
additional pertinent information regarding Bidder’s qualifications.

Bidder is advised to carefully review those portions of the Bid Form requiring Bidder’s
representations and certifications.

ARTICLE 4 - SITE AND OTHER AREAS; EXISTING SITE CONDITIONS; EXAMINATION OF SITE; OWNER'’S
SAFETY PROGRAM; OTHER WORK AT THE SITE

4.01

Site and Other Areas

A. The Site is identified in the Bidding Documents. By definition, the Site includes rights-of-
way, easements, and other lands furnished by Owner for the use of the Contractor. Any
additional lands required for temporary construction facilities, construction equipment, or
storage of materials and equipment, and any access needed for such additional lands, are
to be obtained and paid for by Contractor.
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4.02  Existing Site Conditions
A. Subsurface and Physical Conditions; Hazardous Environmental Conditions
1. The Supplementary Conditions identify:

a. those reports known to Owner of explorations and tests of subsurface conditions
at or adjacent to the Site.

b. those drawings known to Owner of physical conditions relating to existing surface
or subsurface structures at the Site (except Underground Facilities).

c. reports and drawings known to Owner relating to Hazardous Environmental
Conditions that have been identified at or adjacent to the Site.

d. Technical Data contained in such reports and drawings.

2. Owner will make copies of reports and drawings referenced above available to any
Bidder on request. These reports and drawings are not part of the Contract
Documents, but the Technical Data contained therein upon whose accuracy Bidder is
entitled to rely, as provided in the General Conditions, has been identified and
established in the Supplementary Conditions. Bidder is responsible for any
interpretation or conclusion Bidder draws from any Technical Data or any other data,
interpretations, opinions, or information contained in such reports or shown or
indicated in such drawings.

3. If the Supplementary Conditions do not identify Technical Data, the default definition
of Technical Data set forth in Article 1 of the General Conditions will apply.

4. Geotechnical Baseline Report: The Bidding Documents contain a Geotechnical Baseline
Report (GBR). The GBR describes certain select subsurface conditions that are
anticipated to be encountered by Contractor during construction in specified locations
(“Baseline Conditions”). The GBR is a Contract Document.

The Baseline Conditions in the GBR are intended to reduce uncertainty and the degree
of contingency in submitted Bids. However, Bidders cannot rely solely on the Baseline
Conditions. Bids should be based on a comprehensive approach that includes an
independent review and analysis of the GBR, all other Contract Documents, Technical
Data, other available information, and observable surface conditions. Not all potential
subsurface conditions are baselined.

Nothing in the GBR is intended to relieve Bidders of the responsibility to make their
own determinations regarding construction costs, bidding strategies, and Bid prices,
nor of the responsibility to select and be responsible for the means, methods,
techniques, sequences, and procedures of construction, and for safety precautions
and programs incident thereto.

B. Underground Facilities: Information and data shown or indicated in the Bidding Documents
with respect to existing Underground Facilities at or adjacent to the Site are set forth in the
Contract Documents and are based upon information and data furnished to Owner and
Engineer by owners of such Underground Facilities, including Owner, or others.

C. Adequacy of Data: Provisions concerning responsibilities for the adequacy of data furnished
to prospective Bidders with respect to subsurface conditions, other physical conditions, and
Underground Facilities, and possible changes in the Bidding Documents due to differing or
unanticipated subsurface or physical conditions appear in Paragraphs 5.03, 5.04, and 5.05
of the General Conditions. Provisions concerning responsibilities for the adequacy of data
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4.03

4.04

4.05

furnished to prospective Bidders with respect to a Hazardous Environmental Condition at
the Site, if any, and possible changes in the Contract Documents due to any Hazardous
Environmental Condition uncovered or revealed at the Site which was not shown or
indicated in the Drawings or Specifications or identified in the Contract Documents to be
within the scope of the Work, appear in Paragraph 5.06 of the General Conditions.

Site Visit and Testing by Bidders

A. Bidder shall conduct the required Site visit during normal working hours, and shall not
disturb any ongoing operations at the Site.

B. Bidder is not required to conduct any subsurface testing, or exhaustive investigations of
Site conditions.

C. On request, and to the extent Owner has control over the Site, and schedule permitting,
the Owner will provide Bidder access to the Site to conduct such additional examinations,
investigations, explorations, tests, and studies as Bidder deems necessary for preparing and
submitting a successful Bid. Owner will not have any obligation to grant such access if doing
so is not practical because of existing operations, security or safety concerns, or restraints
on Owner’s authority regarding the Site.

D. Bidder shall comply with all applicable Laws and Regulations regarding excavation and
location of utilities, obtain all permits, and comply with all terms and conditions established
by Owner or by property owners or other entities controlling the Site with respect to
schedule, access, existing operations, security, liability insurance, and applicable safety
programs.

E. Bidder shall fill all holes and clean up and restore the Site to its former condition upon
completion of such explorations, investigations, tests, and studies.

Owner’s Safety Program

A. Site visits and work at the Site may be governed by an Owner safety program. As the
General Conditions indicate, if an Owner safety program exists, it will be noted in the
Supplementary Conditions.

Other Work at the Site

A. Reference is made to Article 8 of the Supplementary Conditions for the identification of the
general nature of other work of which Owner is aware (if any) that is to be performed at
the Site by Owner or others (such as utilities and other prime contractors) and relates to
the Work contemplated by these Bidding Documents. If Owner is party to a written
contract for such other work, then on request, Owner will provide to each Bidder access to
examine such contracts (other than portions thereof related to price and other confidential
matters), if any.

ARTICLE 5 — BIDDER’S REPRESENTATIONS

5.01

It is the responsibility of each Bidder before submitting a Bid to:

A. examine and carefully study the Bidding Documents, and any data and reference items
identified in the Bidding Documents;

B. visit the Site, conduct a thorough, alert visual examination of the Site and adjacent areas,
and become familiar with and satisfy itself as to the general, local, and Site conditions that
may affect cost, progress, and performance of the Work;
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C. become familiar with and satisfy itself as to all Laws and Regulations that may affect cost,
progress, and performance of the Work;

D. carefully study all: (1) reports of explorations and tests of subsurface conditions at or
adjacent to the Site and all drawings of physical conditions relating to existing surface or
subsurface structures at the Site that have been identified in the Supplementary
Conditions, especially with respect to Technical Data in such reports and drawings, and (2)
reports and drawings relating to Hazardous Environmental Conditions, if any, at or adjacent
to the Site that have been identified in the Supplementary Conditions, especially with
respect to Technical Data in such reports and drawings;

E. consider the information known to Bidder itself; information commonly known to
contractors doing business in the locality of the Site; information and observations
obtained from visits to the Site; the Bidding Documents; and the Site-related reports and
drawings identified in the Bidding Documents, with respect to the effect of such
information, observations, and documents on (1) the cost, progress, and performance of
the Work; (2) the means, methods, techniques, sequences, and procedures of construction
to be employed by Bidder; and (3) Bidder’s safety precautions and programs;

F. agree, based on the information and observations referred to in the preceding paragraph,
that at the time of submitting its Bid no further examinations, investigations, explorations,
tests, studies, or data are necessary for the determination of its Bid for performance of the
Work at the price bid and within the times required, and in accordance with the other
terms and conditions of the Bidding Documents;

G. become aware of the general nature of the work to be performed by Owner and others at
the Site that relates to the Work as indicated in the Bidding Documents;

H. promptly give Engineer written notice of all conflicts, errors, ambiguities, or discrepancies
that Bidder discovers in the Bidding Documents and confirm that the written resolution
thereof by Engineer is acceptable to Bidder;

I. determine that the Bidding Documents are generally sufficient to indicate and convey
understanding of all terms and conditions for the performance and furnishing of the Work;
and

J.  agree that the submission of a Bid will constitute an incontrovertible representation by
Bidder that Bidder has complied with every requirement of this Article, that without
exception the Bid and all prices in the Bid are premised upon performing and furnishing the
Work required by the Bidding Documents.

ARTICLE 6 — PRE-BID CONFERENCE (OMITTED)

ARTICLE 7 — INTERPRETATIONS AND ADDENDA

7.01

7.02

All questions about the meaning or intent of the Bidding Documents are to be submitted to
Engineer in writing. Interpretations or clarifications considered necessary by Engineer in
response to such questions will be issued by Addenda delivered to all parties recorded as having
received the Bidding Documents. Questions received less than seven days prior to the date for
opening of Bids may not be answered. Only questions answered by Addenda will be binding.
Oral and other interpretations or clarifications will be without legal effect.

Addenda may be issued to clarify, correct, supplement, or change the Bidding Documents.
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ARTICLE 8 — BID SECURITY

8.01 A Bid must be accompanied by Bid security made payable to Owner in an amount of 5 percent
of Bidder’s maximum Bid price (determined by adding the base bid and all alternates) and in the
form of a certified check, bank money order, or a Bid bond (on the form included in the Bidding
Documents) issued by a surety meeting the requirements of Paragraphs 6.01 and 6.02 of the
General Conditions.

8.02 The Bid security of the apparent Successful Bidder will be retained until Owner awards the
contract to such Bidder, and such Bidder has executed the Contract Documents, furnished the
required contract security, and met the other conditions of the Notice of Award, whereupon the
Bid security will be released. If the Successful Bidder fails to execute and deliver the Contract
Documents and furnish the required contract security within 15 days after the Notice of Award,
Owner may consider Bidder to be in default, annul the Notice of Award, and the Bid security of
that Bidder will be forfeited. Such forfeiture shall be Owner’s exclusive remedy if Bidder
defaults.

8.03  The Bid security of other Bidders that Owner believes to have a reasonable chance of receiving
the award may be retained by Owner until the earlier of seven days after the Effective Date of
the Contract or 91 days after the Bid opening, whereupon Bid security furnished by such Bidders
will be released.

8.04  Bid security of other Bidders that Owner believes do not have a reasonable chance of receiving
the award will be released within seven days after the Bid opening.

ARTICLE 9 — CONTRACT TIMES

9.01 The number of days within which, or the dates by which, the Work is to be substantially
completed, and completed and ready for final payment, are set forth in the Agreement.

ARTICLE 10 - LIQUIDATED DAMAGES

10.01 Provisions for liquidated damages, if any, for failure to timely attain a Milestone, Substantial
Completion, or completion of the Work in readiness for final payment, are set forth in the
Agreement.

ARTICLE 11 — SUBSTITUTE AND “OR-EQUAL” ITEMS

11.01 The Contract for the Work, as awarded, will be on the basis of materials and equipment
specified or described in the Bidding Documents without consideration during the bidding and
Contract award process of possible substitute or “or-equal” items. In cases in which the Contract
allows the Contractor to request that Engineer authorize the use of a substitute or “or-equal”
item of material or equipment, application for such acceptance may not be made to and will not
be considered by Engineer until after the Effective Date of the Contract.

11.02 All prices that Bidder sets forth in its Bid shall be based on the presumption that the Contractor
will furnish the materials and equipment specified or described in the Bidding Documents, as
supplemented by Addenda. Any assumptions regarding the possibility of post-Bid approvals of
“or-equal” or substitution requests are made at Bidder’s sole risk.
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ARTICLE 12 - SUBCONTRACTORS, SUPPLIERS, AND OTHERS

12.01

12.02

12.03

12.04

A Bidder shall be prepared to retain specific Subcontractors, Suppliers, or other individuals or
entities for the performance of the Work if required by the Bidding Documents (most commonly
in the Specifications) to do so. If a prospective Bidder objects to retaining any such
Subcontractor, Supplier, or other individual or entity, and the concern is not relieved by an
Addendum, then the prospective Bidder should refrain from submitting a Bid.

Subsequent to the submittal of the Bid, Owner may not require the Successful Bidder or
Contractor to retain any Subcontractor, Supplier, or other individual or entity against which
Contractor has reasonable objection.

The apparent Successful Bidder, and any other Bidder so requested, shall within five days after
Bid opening, submit to Owner a list of the Subcontractors or Suppliers proposed for the
following portions of the Work: Division 0 (EJCDC)

If requested by Owner, such list shall be accompanied by an experience statement with
pertinent information regarding similar projects and other evidence of qualification for each
such Subcontractor, Supplier, or other individual or entity. If Owner or Engineer, after due
investigation, has reasonable objection to any proposed Subcontractor, Supplier, individual, or
entity, Owner may, before the Notice of Award is given, request apparent Successful Bidder to
submit an acceptable substitute, in which case apparent Successful Bidder shall submit a
substitute, Bidder’s Bid price will be increased (or decreased) by the difference in cost
occasioned by such substitution, and Owner may consider such price adjustment in evaluating
Bids and making the Contract award.

If apparent Successful Bidder declines to make any such substitution, Owner may award the
Contract to the next lowest Bidder that proposes to use acceptable Subcontractors, Suppliers, or
other individuals or entities. Declining to make requested substitutions will constitute grounds
for forfeiture of the Bid security of any Bidder. Any Subcontractor, Supplier, individual, or entity
so listed and against which Owner or Engineer makes no written objection prior to the giving of
the Notice of Award will be deemed acceptable to Owner and Engineer subject to subsequent
revocation of such acceptance as provided in Paragraph 7.06 of the General Conditions.

ARTICLE 13 — PREPARATION OF BID

13.01

13.02

13.03

The Bid Form is included with the Bidding Documents.

A. All blanks on the Bid Form shall be completed in ink and the Bid Form signed in ink.
Erasures or alterations shall be initialed in ink by the person signing the Bid Form. A Bid
price shall be indicated for each section, Bid item, alternate, adjustment unit price item,
and unit price item listed therein.

B. If the Bid Form expressly indicates that submitting pricing on a specific alternate item is
optional, and Bidder elects to not furnish pricing for such optional alternate item, then
Bidder may enter the words “No Bid” or “Not Applicable.”

A Bid by a corporation shall be executed in the corporate name by a corporate officer (whose
title must appear under the signature), accompanied by evidence of authority to sign. The
corporate address and state of incorporation shall be shown.

A Bid by a partnership shall be executed in the partnership name and signed by a partner
(whose title must appear under the signature), accompanied by evidence of authority to sign.
The partnership’s address for receiving notices shall be shown.
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13.04

13.05
13.06

13.07

13.08

13.09

13.10

A Bid by a limited liability company shall be executed in the name of the firm by a member or
other authorized person and accompanied by evidence of authority to sign. The state of
formation of the firm and the firm’s address for receiving notices shall be shown.

A Bid by an individual shall show the Bidder’s name and address for receiving notices.

A Bid by a joint venture shall be executed by an authorized representative of each joint venturer
in the manner indicated on the Bid Form. The joint venture’s address for receiving notices shall
be shown.

All names shall be printed in ink below the signatures.

The Bid shall contain an acknowledgment of receipt of all Addenda, the numbers of which shall
be filled in on the Bid Form.

Postal and e-mail addresses and telephone number for communications regarding the Bid shall
be shown.

The Bid shall contain evidence of Bidder’s authority and qualification to do business in the state
where the Project is located, or Bidder shall covenant in writing to obtain such authority and
qualification prior to award of the Contract and attach such covenant to the Bid. Bidder’s state
contractor license number, if any, shall also be shown on the Bid Form.

ARTICLE 14 - BASIS OF BID

14.01

14.02

Lump Sum
A. Bidders shall submit a Bid on a lump sum basis as set forth in the Bid Form.
Unit Price

A. Bidders shall submit a Bid on a unit price basis for each item of Work listed in the unit price
section of the Bid Form.

B. The “Bid Price” (sometimes referred to as the extended price) for each unit price Bid item
will be the product of the “Estimated Quantity” (which Owner or its representative has set
forth in the Bid Form) for the item and the corresponding “Bid Unit Price” offered by the
Bidder. The total of all unit price Bid items will be the sum of these “Bid Prices”; such total
will be used by Owner for Bid comparison purposes. The final quantities and Contract Price
will be determined in accordance with Paragraph 13.03 of the General Conditions.

C. Discrepancies between the multiplication of units of Work and unit prices will be resolved
in favor of the unit prices. Discrepancies between the indicated sum of any column of
figures and the correct sum thereof will be resolved in favor of the correct sum.

ARTICLE 15 — SUBMITTAL OF BID

15.01

15.02

With each copy of the Bidding Documents, a Bidder is furnished one separate unbound copy of
the Bid Form, and, if required, the Bid Bond Form. The unbound copy of the Bid Form is to be
completed and submitted with the Bid security and the other documents required to be
submitted under the terms of Article 7 of the Bid Form.

A Bid shall be received no later than the date and time prescribed and at the place indicated in
the advertisement or invitation to bid and shall be enclosed in a plainly marked package with
the Project title (and, if applicable, the designated portion of the Project for which the Bid is
submitted), the name and address of Bidder, and shall be accompanied by the Bid security and
other required documents. If a Bid is sent by mail or other delivery system, the sealed envelope
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containing the Bid shall be enclosed in a separate package plainly marked on the outside with
the notation “BID ENCLOSED - Contract No. 37 - Fibrotex Sanitary Sewer Pump Station and
Force Main.” A mailed Bid shall be addressed to McCreary County Water District, 456 North
Hwy 27, Whitley City, Kentucky 42653.

15.03 Bids received after the date and time prescribed for the opening of bids, or not submitted at the
correct location or in the designated manner, will not be accepted and will be returned to the
Bidder unopened.

ARTICLE 16 — MODIFICATION AND WITHDRAWAL OF BID

16.01 A Bid may be withdrawn by an appropriate document duly executed in the same manner that a
Bid must be executed and delivered to the place where Bids are to be submitted prior to the
date and time for the opening of Bids. Upon receipt of such notice, the unopened Bid will be
returned to the Bidder.

16.02 If a Bidder wishes to modify its Bid prior to Bid opening, Bidder must withdraw its initial Bid in
the manner specified in Paragraph 16.01 and submit a new Bid prior to the date and time for the
opening of Bids.

16.03 If within 24 hours after Bids are opened any Bidder files a duly signed written notice with Owner
and promptly thereafter demonstrates to the reasonable satisfaction of Owner that there was a
material and substantial mistake in the preparation of its Bid, that Bidder may withdraw its Bid,
and the Bid security will be returned. Thereafter, if the Work is rebid, that Bidder will be
disqualified from further bidding on the Work.

ARTICLE 17 — OPENING OF BIDS

17.01 Bids will be opened at the time and place indicated in the advertisement or invitation to bid and,
unless obviously non-responsive, read aloud publicly. An abstract of the amounts of the base
Bids and major alternates, if any, will be made available to Bidders after the opening of Bids.

ARTICLE 18 — BIDS TO REMAIN SUBJECT TO ACCEPTANCE

18.01 All Bids will remain subject to acceptance for the period of time stated in the Bid Form, but
Owner may, in its sole discretion, release any Bid and return the Bid security prior to the end of
this period.

ARTICLE 19 — EVALUATION OF BIDS AND AWARD OF CONTRACT

19.01 Owner reserves the right to reject any or all Bids, including without limitation, nonconforming,
nonresponsive, unbalanced, or conditional Bids. Owner will reject the Bid of any Bidder that
Owner finds, after reasonable inquiry and evaluation, to not be responsible. If Bidder purports
to add terms or conditions to its Bid, takes exception to any provision of the Bidding Documents,
or attempts to alter the contents of the Contract Documents for purposes of the Bid, then the
Owner will reject the Bid as nonresponsive; provided that Owner also reserves the right to waive
all minor informalities not involving price, time, or changes in the Work.

19.02 If Owner awards the contract for the Work, such award shall be to the responsible Bidder
submitting the lowest responsive Bid.

19.03 Evaluation of Bids
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19.04

19.05

A. In evaluating Bids, Owner will consider whether or not the Bids comply with the prescribed
requirements, and such alternates, unit prices, and other data, as may be requested in the
Bid Form or prior to the Notice of Award.

B. For the determination of the apparent low Bidder when unit price bids are submitted, Bids
will be compared on the basis of the total of the products of the estimated quantity of each
item and unit price Bid for that item, together with any lump sum items.

C. Bid prices will be compared after adjusting for differences in time of Substantial Completion
(total number of calendar days to substantially complete the Work) designated by Bidders.
The adjusting amount will be determined at the rate set forth in the Agreement for
liquidated damages for failing to achieve Substantial Completion, or such other amount
that Owner has designated in the Bid Form.

1. The method for calculating the lowest bid for comparison will be the summation of the
Bid price shown in the Bid Form plus the product of the Bidder-specified time of
Substantial Completion (in calendar days) times the rate for liquidated damages (in
dollars per day).

2. This procedure is only used to determine the lowest bid for comparison and contractor
selection purposes. The Contract Price for compensation and payment purposes
remains the Bid price shown in the Bid Form.

In evaluating whether a Bidder is responsible, Owner will consider the qualifications of the
Bidder and may consider the qualifications and experience of Subcontractors and Suppliers
proposed for those portions of the Work for which the identity of Subcontractors and Suppliers
must be submitted as provided in the Bidding Documents.

Owner may conduct such investigations as Owner deems necessary to establish the
responsibility, qualifications, and financial ability of Bidders and any proposed Subcontractors or
Suppliers.

ARTICLE 20 - BONDS AND INSURANCE

20.01

Article 6 of the General Conditions, as may be modified by the Supplementary Conditions, sets
forth Owner’s requirements as to performance and payment bonds and insurance. When the
Successful Bidder delivers the Agreement (executed by Successful Bidder) to Owner, it shall be
accompanied by required bonds and insurance documentation.

ARTICLE 21 - SIGNING OF AGREEMENT

21.01

When Owner issues a Notice of Award to the Successful Bidder, it shall be accompanied by the
unexecuted counterparts of the Agreement along with the other Contract Documents as
identified in the Agreement. Within 15 days thereafter, Successful Bidder shall execute and
deliver the required number of counterparts of the Agreement (and any bonds and insurance
documentation required to be delivered by the Contract Documents) to Owner. Within ten days
thereafter, Owner shall deliver one fully executed counterpart of the Agreement to Successful
Bidder, together with printed and electronic copies of the Contract Documents as stated in
Paragraph 2.02 of the General Conditions.
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ARTICLE 22 — SALES AND USE TAXES

22.01 Owner is exempt from Kentucky state sales and use taxes on materials and equipment to be
incorporated in the Work. (Exemption No. [ 1). Said taxes shall not be included in the Bid.
Refer to Paragraph SC-7.09 of the Supplementary Conditions for additional information.

ARTICLE 23 — CONTRACTS TO BE ASSIGNED
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BID FORM

Contract No. 37 - Fibrotex Sanitary Sewer Pump Station and Force Main
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ARTICLE 1 — BID RECIPIENT

1.01

1.02

This Bid is submitted to:
McCreary County Water District, 456 North Hwy 27, Whitley City, Kentucky 42653.

The undersigned Bidder proposes and agrees, if this Bid is accepted, to enter into an Agreement
with Owner in the form included in the Bidding Documents to perform all Work as specified or
indicated in the Bidding Documents for the prices and within the times indicated in this Bid and
in accordance with the other terms and conditions of the Bidding Documents.

ARTICLE 2 — BIDDER’S ACKNOWLEDGEMENTS

2.01

Bidder accepts all of the terms and conditions of the Instructions to Bidders, including without
limitation those dealing with the disposition of Bid security. This Bid will remain subject to
acceptance for 90 days after the Bid opening, or for such longer period of time that Bidder may
agree to in writing upon request of Owner.

ARTICLE 3 — BIDDER’S REPRESENTATIONS

3.01

In submitting this Bid, Bidder represents that:

Bidder has examined and carefully studied the Bidding Documents, and any data and
reference items identified in the Bidding Documents, and hereby acknowledges receipt of
the following Addenda:

Addendum No. Addendum, Date

Bidder has visited the Site, conducted a thorough, alert visual examination of the Site and
adjacent areas, and become familiar with and satisfied itself as to the general, local, and
Site conditions that may affect cost, progress, and performance of the Work.

Bidder is familiar with and has satisfied itself as to all Laws and Regulations that may affect
cost, progress, and performance of the Work.

Bidder has carefully studied all: (1) reports of explorations and tests of subsurface
conditions at or adjacent to the Site and all drawings of physical conditions relating to
existing surface or subsurface structures at the Site that have been identified in the
Supplementary Conditions, especially with respect to Technical Data in such reports and
drawings, and (2) reports and drawings relating to Hazardous Environmental Conditions, if
any, at or adjacent to the Site that have been identified in the Supplementary Conditions,
especially with respect to Technical Data in such reports and drawings.

Bidder has considered the information known to Bidder itself; information commonly
known to contractors doing business in the locality of the Site; information and
observations obtained from visits to the Site; the Bidding Documents; and any Site-related
reports and drawings identified in the Bidding Documents, with respect to the effect of
such information, observations, and documents on (1) the cost, progress, and performance
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of the Work; (2) the means, methods, techniques, sequences, and procedures of
construction to be employed by Bidder; and (3) Bidder’s safety precautions and programs.

Bidder agrees, based on the information and observations referred to in the preceding
paragraph, that no further examinations, investigations, explorations, tests, studies, or data
are necessary for the determination of this Bid for performance of the Work at the price bid
and within the times required, and in accordance with the other terms and conditions of
the Bidding Documents.

Bidder is aware of the general nature of work to be performed by Owner and others at the
Site that relates to the Work as indicated in the Bidding Documents.

Bidder has given Engineer written notice of all conflicts, errors, ambiguities, or
discrepancies that Bidder has discovered in the Bidding Documents, and confirms that the
written resolution thereof by Engineer is acceptable to Bidder.

The Bidding Documents are generally sufficient to indicate and convey understanding of all
terms and conditions for the performance and furnishing of the Work.

The submission of this Bid constitutes an incontrovertible representation by Bidder that
Bidder has complied with every requirement of this Article, and that without exception the
Bid and all prices in the Bid are premised upon performing and furnishing the Work
required by the Bidding Documents.

ARTICLE 4 — BIDDER’S CERTIFICATION

4.01 Bidder certifies that:

A.

This Bid is genuine and not made in the interest of or on behalf of any undisclosed
individual or entity and is not submitted in conformity with any collusive agreement or
rules of any group, association, organization, or corporation;

Bidder has not directly or indirectly induced or solicited any other Bidder to submit a false
or sham Bid;

Bidder has not solicited or induced any individual or entity to refrain from bidding; and

Bidder has not engaged in corrupt, fraudulent, collusive, or coercive practices in competing
for the Contract. For the purposes of this Paragraph 4.01.D:

1. “corrupt practice” means the offering, giving, receiving, or soliciting of any thing of
value likely to influence the action of a public official in the bidding process;

2. “fraudulent practice” means an intentional misrepresentation of facts made (a) to
influence the bidding process to the detriment of Owner, (b) to establish bid prices at
artificial non-competitive levels, or (c) to deprive Owner of the benefits of free and
open competition;

3. “collusive practice” means a scheme or arrangement between two or more Bidders,
with or without the knowledge of Owner, a purpose of which is to establish bid prices
at artificial, non-competitive levels; and

4. “coercive practice” means harming or threatening to harm, directly or indirectly,
persons or their property to influence their participation in the bidding process or
affect the e execution of the Contract.

EJCDC® C-410, Bid Form for Construction Contracts.
Copyright © 2013 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.  Page 2



ARTICLE 5 - BASIS OF BID

5.01 Bidder will complete the Work in accordance with the Contract Documents for the following
price(s):

Contract No. 37 - Fibrotex Sanitary Sewer Pump Station and Force Main

If\leoT Description Unit E&Eg:ﬁte;l Bilﬁ'ri‘:git Bid Price
1 General Conditions LS 1
2 8-inch PVC SDR 35 Gravity Sewer LF 180
3 12-inch PVC SDR 35 Gravity Sewer LF 11
4 8-inch PVC SDR 21 Force Main LF 6,375
5 16-inch Steel Casing Pipe — Directional Bore LF 240
6 i;lg\grfrx]glc\)/mbmatmn Air Release Valve EA 3
7 4-foot Diameter Manhole EA 3
8 Connect to Manhole (G-1) EA 1
9 Connect to Existing 2-inch Force Main LS 1
10 | Cut and Cap Existing Force Main EA 1
11 | Removal of Existing Manhole EA 2
12 | Removal of Existing Sanitary Sewer Piping LS 1
13 Pumps and Controls LS 1
14 | Wetwell and Valve Vault LS 1
15 Mag Meter Vault LS 1
16 Emergency Generator Concrete Pad LS 1
17 | Miscellaneous Electric LS 1
18 | Chain-Link Fence with Gate LF 140
19 | Gravel Entrance Including Fenced Area LS 1
20 Bituminous Pavement Replacement SY 240
21 Demolition of Existing Screening System LS 1
22 g;Jsrf:s]se and Installation of New Screening LS 1
Total of All Unit Price Bid Items S

Bidder acknowledges that (1) each Bid Unit Price includes an amount considered by Bidder to be
adequate to cover Contractor’s overhead and profit for each separately identified item, and (2)
estimated quantities are not guaranteed, and are solely for the purpose of comparison of Bids,
and final payment for all unit price Bid items will be based on actual quantities, determined as
provided in the Contract Documents.
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Unit Price Bids = Total Bid Price S

ARTICLE 6 — TIME OF COMPLETION

6.01 Bidder agrees that the Work will be substantially complete and will be completed and ready for
final payment in accordance with Paragraph 15.06 of the General Conditions on or before the
dates or within the number of calendar days indicated in the Agreement.

6.02  Bidder accepts the provisions of the Agreement as to liquidated damages.

ARTICLE 7 — ATTACHMENTS TO THIS BID

7.01  The following documents are submitted with and made a condition of this Bid:

A.

B
C.
D
E

m

Required Bid security;

List of Proposed Subcontractors;
List of Proposed Suppliers;

List of Project References;

Evidence of authority to do business in the state of the Project; or a written covenant to
obtain such license within the time for acceptance of Bids;

Contractor’s License No.:

Required Bidder Qualification Statement with supporting data; and

[List other documents and edit above as pertinent]

ARTICLE 8 — DEFINED TERMS

8.01 The terms used in this Bid with initial capital letters have the meanings stated in the Instructions
to Bidders, the General Conditions, and the Supplementary Conditions.
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ARTICLE 9 - BID SUBMITTAL

BIDDER: [Indicate correct name of bidding entity]

By:
[Signature]

[Printed name]

(If Bidder is a corporation, a limited liability company, a partnership, or a joint venture, attach
evidence of authority to sign.)

Attest:
[Signature]

[Printed name]

Title:

Submittal Date:

Address for giving notices:

Telephone Number:

Fax Number:

Contact Name and e-mail address:

Bidder’s License No.:

(where applicable)
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SECTION 00400 - SUPPLEMENTS TO BID FORM

PART 1 - BIDDER'S QUALIFICATIONS

A.  The required names and addresses of all persons interested in the foregoing Bid, as
PRINCIPALS, are as follows:

B.  The requested statement of work of a similar character to that included in the proposed
Contract and references to enable the OWNER to judge the BIDDER'S experience,
skill and business standing are as follows:

(Add supplementary pages if necessary)
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PART 2 - SUBCONTRACTORS

Proposed subcontractors must be listed below with the corresponding branch of work (i.e.
Seeding and Sodding, Pavement Restoration, etc.) to be performed by the named
Subcontractor. All subcontractors are subject to the approval of the OWNER. Failure to
submit a completed list may be cause for rejection of the Bid.

BRANCH OF WORK NAME AND ADDRESS OF SUBCONTRACTOR

1. Electric

2. Bores

3.

(Add supplemental pages if necessary)

PART 3 - LIST OF PROPOSED MANUFACTURERS

NOTICE: This list is required to be completed by the apparent low bidder within fifteen
(15) minutes after completion of the Bid Tabulation by the Owner and then submitted to
the Owner as a required part of the bidding process. All material manufacturers are subject
to review and approval of the Owner. Failure to complete and submit this completed list
can be cause of rejection of the Bid.

MATERIAL NAME OF EQUIPMENT AND MATERIAL
(EQUIPMENT) MANUFACTURER

1. PVC Pipe

. Encasement Pipe

. Precast Manholes

. Wetwell and Valve Vault

. Mag Meter

. Variable Frequency Drives (VFD’s)

. Submersible Pumps

2
3
4
5. Mag Meter Vault
6
7
8
9

. Check Valves

10. Plug Valves

11. Air Release Valves (ARV’s)
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12. Perforated Plate Filter Screen

13. Screw Wash Press

Submission of this Material Manufacturers List by the apparent low bidder and subsequent
acceptance by the Owner does not constitute approval by the Owner of specific product, nor
does such acceptance waive the BIDDER’S responsibility to fully comply with all requirements
of the Drawings or Specifications. Variance from this list can only be accomplished by written
approval from the Owner and then only after approvable justification. If a manufacturer cannot
be accepted by the Owner within 24 hours of the bid opening, then the apparent low bidder must
submit an approvable manufacturer within five (5) days of the bid opening or the Owner may
select one of the manufacturers listed in Specifications. (Should no manufacturer be listed, then
the Owner may select one that meets the requirements of the Specifications.)

END OF SECTION 00400
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NOTICE OF AWARD

TO:

PROJECT Description:

The OWNER has considered the BID submitted by you for the above described WORK in response to its
Advertisement for Bids dated , 20 , and Information for Bidders.

You are hereby notified that your BID has been accepted for items in the amount of $

You are required by the Information for Bidders to execute the enclosed Agreement and furnish the required
CONTRACTOR'S Performance BOND, Payment BOND and certificates of insurance within fifteen (15) calendar days
from the date of this Notice to you.

If you fail to execute said Agreement and to furnish said BONDS within fifteen (15) days from the date of this
Notice, said OWNER will be entitled to consider all your rights arising out of the OWNER's acceptance of your BID
as abandoned and as a forfeiture of your BID BOND. The OWNER will be entitled to such other rights as may be
granted by law.

Within ten (10) days of your compliance of the above conditions, Owner will return to you one fully executed
counterpart of the Agreement, together with any additional copies of the Contract Documents as indicated in

Paragraph 2.02 of the General Conditions.

You are required to return an acknowledged copy of this NOTICE OF AWARD to the OWNER.

Dated this day of ,20
Owner:
By:
Title:
ACCEPTANCE OF NOTICE

Receipt of the above NOTICE OF AWARD is hereby acknowledged

By . this the day

of , 20

Title




AGREEMENT
BETWEEN OWNER AND CONTRACTOR
FOR CONSTRUCTION CONTRACT (STIPULATED PRICE)

THIS AGREEMENT is by and between  McCreary County Water District (“Owner”) and

(“Contractor”).

Owner and Contractor hereby agree as follows:
ARTICLE 1 - WORK

1.01  Contractor shall complete all Work as specified or indicated in the Contract Documents. The
Work is generally described as follows:

ARTICLE 2 — THE PROJECT

2.01 The Project, of which the Work under the Contract Documents is a part, is generally described as
follows: The project will include the installation of 6,375 LF of 8-inch PVC force main, 180 LF of
8-inch PVC gravity sewer, 240 LF of 16-inch steel casing Pipe (directional bore), 3 sanitary
sewer manholes, one pump station and valve vault, one mag meter vault, demolition and
installation of a new screening system, and related appurtenances.

ARTICLE 3 — ENGINEER

3.01 The part of the Project that pertains to the Work has been designed by Eclipse Engineers, PLLC.

3.02 The Owner has retained Eclipse Engineers, PLLC to act as Owner’s representative, assume all
duties and responsibilities, and have the rights and authority assigned to Engineer in the
Contract Documents in connection with the completion of the Work in accordance with the
Contract Documents.

ARTICLE 4 — CONTRACT TIMES

4.01 Time of the Essence

A. All time limits for Milestones, if any, Substantial Completion, and completion and readiness
for final payment as stated in the Contract Documents are of the essence of the Contract.

4.02  Contract Times: Days

A. The Work will be substantially completed within (270) two hundred seventy days after the
date when the Contract Times commence to run as provided in Paragraph 4.01 of the
General Conditions, and completed and ready for final payment in accordance with
Paragraph 15.06 of the General Conditions within (270) two hundred seventy days after
the date when the Contract Times commence to run.

4.03 Liquidated Damages

A. Contractor and Owner recognize that time is of the essence as stated in Paragraph 4.01
above and that Owner will suffer financial and other losses if the Work is not completed
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and Milestones not achieved within the times specified in Paragraph 4.02 above, plus any
extensions thereof allowed in accordance with the Contract. The parties also recognize the
delays, expense, and difficulties involved in proving in a legal or arbitration proceeding the
actual loss suffered by Owner if the Work is not completed on time. Accordingly, instead of
requiring any such proof, Owner and Contractor agree that as liquidated damages for delay
(but not as a penalty):

1. Completion of Remaining Work: After Substantial Completion, if Contractor shall
neglect, refuse, or fail to complete the remaining Work within the Contract Times (as
duly adjusted pursuant to the Contract) for completion and readiness for final
payment, Contractor shall pay Owner S__300 for each day that expires after such
time until the Work is completed and ready for final payment.

4.04  Special Damages

A.

In addition to the amount provided for liquidated damages, Contractor shall reimburse
Owner (1) for any fines or penalties imposed on Owner as a direct result of the Contractor’s
failure to attain Substantial Completion according to the Contract Times, and (2) for the
actual costs reasonably incurred by Owner for engineering, construction observation,
inspection, and administrative services needed after the time specified in Paragraph 4.02
for Substantial Completion (as duly adjusted pursuant to the Contract), until the Work is
substantially complete.

After Contractor achieves Substantial Completion, if Contractor shall neglect, refuse, or fail
to complete the remaining Work within the Contract Times, Contractor shall reimburse
Owner for the actual costs reasonably incurred by Owner for engineering, construction
observation, inspection, and administrative services needed after the time specified in
Paragraph 4.02 for Work to be completed and ready for final payment (as duly adjusted
pursuant to the Contract), until the Work is completed and ready for final payment.

ARTICLE 5 — CONTRACT PRICE

5.01 Owner shall pay Contractor for completion of the Work in accordance with the Contract
Documents the amounts that follow, subject to adjustment under the Contract:

A. For all Work other than Unit Price Work, a lump sum of: $
All specific cash allowances are included in the above price in accordance with Paragraph
13.02 of the General Conditions.

B. For all Unit Price Work, an amount equal to the sum of the extended prices (established for
each separately identified item of Unit Price Work by multiplying the unit price times the
actual quantity of that item):

Unit Price Work
Item Description Unit Estimated Unit Extended
No. P Quantity Price Price
1 General Conditions LS 1
2 8-inch PVC SDR 35 Gravity Sewer LF 180
3 12-inch PVC SDR 35 Gravity Sewer LF 11
4 8-inch PVC SDR 21 Force Main LF 6,375
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Unit Price Work
Item Descriotion Unit Estimated Unit Extended
No. P Quantity Price Price
16-inch Steel Casing Pipe —
5 Directional Bore LF 240
6 2-inch Combination Air Release EA 3
Valve Assembly
7 4-foot Diameter Manhole EA 3
8 Connect to Manhole (G-1) EA 1
Connect to Existing 2-inch Force
9 Main 15 1
10 Cut and Cap Existing Force Main EA 1
11 Removal of Existing Force Main EA 2
Removal of Existing Sanitary Sewer
12| piping LS 1
13 Pumps and Controls LS 1
14 | Wetwell and Valve Vault LS 1
15 Mag Meter Vault LS 1
16 Emergency Generator Concrete Pad LS 1
17 Miscellaneous Electric LS 1
18 | Chain-Link Fence with Gate LF 140
Gravel Entrance Including Fenced
19 Area LS 1
20 Bituminous Pavement Replacement SY 240
Demolition of Existing Screening
21 | 5ystem LS 1
Purchase and Installation of New
22 Screening System LS 1
Total of all Extended Prices for Unit Price Work (subject to final adjustment
based on actual quantities)

The extended prices for Unit Price Work set forth as of the Effective Date of the Contract
As provided in Paragraph 13.03 of the General

are based on estimated quantities.

Conditions, estimated quantities are not guaranteed, and determinations of actual

guantities and classifications are to be made by Engineer.

C. Total of Lump Sum Amount and Unit Price Work (subject to final Unit Price adjustment)

$

D. Forall Work, at the prices stated in Contractor’s Bid, attached hereto as an exhibit.

ARTICLE 6 — PAYMENT PROCEDURES

6.01  Submittal and Processing of Payments

A. Contractor shall submit Applications for Payment in accordance with Article 15 of the
General Conditions. Applications for Payment will be processed by Engineer as provided in

the General Conditions.
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6.02  Progress Payments; Retainage

A. Owner shall make progress payments on account of the Contract Price on the basis of
Contractor’s Applications for Payment on or about the day of each month during
performance of the Work as provided in Paragraph 6.02.A.1 below, provided that such
Applications for Payment have been submitted in a timely manner and otherwise meet the
requirements of the Contract. All such payments will be measured by the Schedule of
Values established as provided in the General Conditions (and in the case of Unit Price
Work based on the number of units completed) or, in the event there is no Schedule of
Values, as provided elsewhere in the Contract.

1. Prior to Substantial Completion, progress payments will be made in an amount equal
to the percentage indicated below but, in each case, less the aggregate of payments
previously made and less such amounts as Owner may withhold, including but not
limited to liquidated damages, in accordance with the Contract

a. 90 percent of Work completed (with the balance being retainage). If the Work
has been 50 percent completed as determined by Engineer, and if the character
and progress of the Work have been satisfactory to Owner and Engineer, then as
long as the character and progress of the Work remain satisfactory to Owner and
Engineer, there will be no additional retainage; and

b. 90 percent of cost of materials and equipment not incorporated in the Work
(with the balance being retainage).

B. Upon Substantial Completion, Owner shall pay an amount sufficient to increase total
payments to Contractor to _100 percent of the Work completed, less such amounts set off
by Owner pursuant to Paragraph 15.01.E of the General Conditions, and less _100 percent
of Engineer’s estimate of the value of Work to be completed or corrected as shown on the
punch list of items to be completed or corrected prior to final payment.

6.03  Final Payment

A. Upon final completion and acceptance of the Work in accordance with Paragraph 15.06 of
the General Conditions, Owner shall pay the remainder of the Contract Price as
recommended by Engineer as provided in said Paragraph 15.06.

ARTICLE 7 — INTEREST

7.01  All amounts not paid when due shall bear interest attherateof _ percent per annum.
ARTICLE 8 — CONTRACTOR’S REPRESENTATIONS

8.01 In order to induce Owner to enter into this Contract, Contractor makes the following

representations:

A. Contractor has examined and carefully studied the Contract Documents, and any data and
reference items identified in the Contract Documents.

B. Contractor has visited the Site, conducted a thorough, alert visual examination of the Site
and adjacent areas, and become familiar with and is satisfied as to the general, local, and
Site conditions that may affect cost, progress, and performance of the Work.

C. Contractor is familiar with and is satisfied as to all Laws and Regulations that may affect
cost, progress, and performance of the Work.
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Contractor has carefully studied all: (1) reports of explorations and tests of subsurface
conditions at or adjacent to the Site and all drawings of physical conditions relating to
existing surface or subsurface structures at the Site that have been identified in the
Supplementary Conditions, especially with respect to Technical Data in such reports and
drawings, and (2) reports and drawings relating to Hazardous Environmental Conditions, if
any, at or adjacent to the Site that have been identified in the Supplementary Conditions,
especially with respect to Technical Data in such reports and drawings.

Contractor has considered the information known to Contractor itself; information
commonly known to contractors doing business in the locality of the Site; information and
observations obtained from visits to the Site; the Contract Documents; and the Site-related
reports and drawings identified in the Contract Documents, with respect to the effect of
such information, observations, and documents on (1) the cost, progress, and performance
of the Work; (2) the means, methods, techniques, sequences, and procedures of
construction to be employed by Contractor; and (3) Contractor’s safety precautions and
programs.

Based on the information and observations referred to in the preceding paragraph,
Contractor agrees that no further examinations, investigations, explorations, tests, studies,
or data are necessary for the performance of the Work at the Contract Price, within the
Contract Times, and in accordance with the other terms and conditions of the Contract.

Contractor is aware of the general nature of work to be performed by Owner and others at
the Site that relates to the Work as indicated in the Contract Documents.

Contractor has given Engineer written notice of all conflicts, errors, ambiguities, or
discrepancies that Contractor has discovered in the Contract Documents, and the written
resolution thereof by Engineer is acceptable to Contractor.

The Contract Documents are generally sufficient to indicate and convey understanding of
all terms and conditions for performance and furnishing of the Work.

Contractor’s entry into this Contract constitutes an incontrovertible representation by
Contractor that without exception all prices in the Agreement are premised upon
performing and furnishing the Work required by the Contract Documents.

ARTICLE 9 — CONTRACT DOCUMENTS

9.01

Contents

A.

The Contract Documents consist of the following:
1. This Agreement (pages 1to _8 , inclusive).

Performance bond (pages 1 to 3 , inclusive).

2
3. Payment bond (pages _1 to 3 , inclusive).
4. Other bonds.

a. ___ (pages___ to , inclusive).

i

General Conditions (pages _1 to _70 , inclusive).
6. Supplementary Conditions (pages _1 to _31 , inclusive).

7. Specifications as listed in the table of contents of the Project Manual.
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8. Drawings (not attached but incorporated by reference) consisting of _27 sheets with
each sheet bearing the following general title: _Contract No. 37 — Fibrotex Sanitary
Sewer Pump Station and Force Main

9. Addenda (numbers _1 to ___, inclusive).
10. Exhibits to this Agreement (enumerated as follows):
a. Contractor’s Bid (pages _1_to ___, inclusive).

11. The following which may be delivered or issued on or after the Effective Date of the
Contract and are not attached hereto:

a. Notice to Proceed.

b. Work Change Directives.
c. Change Orders.

d. Field Orders.

The documents listed in Paragraph 9.01.A are attached to this Agreement (except as
expressly noted otherwise above).

There are no Contract Documents other than those listed above in this Article 9.

The Contract Documents may only be amended, modified, or supplemented as provided in
the General Conditions.

ARTICLE 10 — MISCELLANEOUS

10.01 Terms

A.

Terms used in this Agreement will have the meanings stated in the General Conditions and
the Supplementary Conditions.

10.02 Assignment of Contract

A.

Unless expressly agreed to elsewhere in the Contract, no assignment by a party hereto of
any rights under or interests in the Contract will be binding on another party hereto
without the written consent of the party sought to be bound; and, specifically but without
limitation, money that may become due and money that is due may not be assigned
without such consent (except to the extent that the effect of this restriction may be limited
by law), and unless specifically stated to the contrary in any written consent to an
assignment, no assignment will release or discharge the assignor from any duty or
responsibility under the Contract Documents.

10.03 Successors and Assigns

A.

Owner and Contractor each binds itself, its successors, assigns, and legal representatives to
the other party hereto, its successors, assigns, and legal representatives in respect to all
covenants, agreements, and obligations contained in the Contract Documents.

10.04 Severability

A.

Any provision or part of the Contract Documents held to be void or unenforceable under
any Law or Regulation shall be deemed stricken, and all remaining provisions shall continue
to be valid and binding upon Owner and Contractor, who agree that the Contract
Documents shall be reformed to replace such stricken provision or part thereof with a valid
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and enforceable provision that comes as close as possible to expressing the intention of the
stricken provision.

10.05 Contractor’s Certifications

A

Contractor certifies that it has not engaged in corrupt, fraudulent, collusive, or coercive
practices in competing for or in executing the Contract. For the purposes of this Paragraph
10.05:

1. “corrupt practice” means the offering, giving, receiving, or soliciting of anything of
value likely to influence the action of a public official in the bidding process or in the
Contract execution;

2. “fraudulent practice” means an intentional misrepresentation of facts made (a) to
influence the bidding process or the execution of the Contract to the detriment of
Owner, (b) to establish Bid or Contract prices at artificial non-competitive levels, or (c)
to deprive Owner of the benefits of free and open competition;

3. “collusive practice” means a scheme or arrangement between two or more Bidders,
with or without the knowledge of Owner, a purpose of which is to establish Bid prices
at artificial, non-competitive levels; and

4. “coercive practice” means harming or threatening to harm, directly or indirectly,
persons or their property to influence their participation in the bidding process or
affect the execution of the Contract.

10.06 Other Provisions

A.

Owner stipulates that if the General Conditions that are made a part of this Contract are
based on EJCDC® C-700, Standard General Conditions for the Construction Contract,
published by the Engineers Joint Contract Documents Committee®, and if Owner is the
party that has furnished said General Conditions, then Owner has plainly shown all
modifications to the standard wording of such published document to the Contractor,
through a process such as highlighting or “track changes” (redline/strikeout), or in the
Supplementary Conditions.
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IN WITNESS WHEREOF, Owner and Contractor have signed this Agreement.

This Agreement will be effective on (which is the Effective Date of the Contract).

OWNER: CONTRACTOR:

McCreary County Water District

By: Stephen Whitaker By:

Title:  Superintendent Title:

Attest: Attest:

Title: Title:

Address for giving notices: Address for giving notices:

456 North Hwy 27

Whitley City, Kentucky 42653

(606) 376-2540

License No.:

(where applicable)
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NOTICE TO PROCEED

Qo DATE:

PROJECT NAME:

You are hereby notified to commence WORK in accordance with the Agreement dated ,20__ ,onor
before , 20__. In accordance with the Agreement, the date of substantial completion is

, and the date of readiness for final payment is ,20__.OR ,and
the number of days needed to achieve readiness for final payment is

Before starting work at the site, Contractor must comply with the following:
{Note any access limitations, security procedures, or other restrictions}

Owner:

By:

Title:

ACCEPTANCE OF NOTICE
Receipt of the above NOTICE TO PRO-

CEED is hereby acknowledged on behalf of

(Company Name)

This, the day of 20

By

Title




PERFORMANCE BOND

CONTRACTOR (name and address): SURETY (name and address of principal place of business):

OWNER (name and address):
McCreary County Water District
456 North Hwy 27

Whitley City, KY 42653

CONSTRUCTION CONTRACT
Effective Date of the Agreement:
Amount:

Description (name and location):

BOND
Bond Number:
Date (not earlier than the Effective Date of the Agreement of the Construction Contract):
Amount:
Modifications to this Bond Form: [ | None [ ] See Paragraph 16

Surety and Contractor, intending to be legally bound hereby, subject to the terms set forth below, do each cause
this Performance Bond to be duly executed by an authorized officer, agent, or representative.

CONTRACTOR AS PRINCIPAL SURETY
(seal) (seal)
Contractor’s Name and Corporate Seal Surety’s Name and Corporate Seal
By: By:
Signature Signature (attach power of attorney)
Print Name Print Name
Title Title
Attest: Attest:
Signature Signature
Title Title
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1. The Contractor and Surety, jointly and severally, bind
themselves, their heirs, executors, administrators, successors, and
assigns to the Owner for the performance of the Construction
Contract, which is incorporated herein by reference.

2.  If the Contractor performs the Construction Contract, the Surety
and the Contractor shall have no obligation under this Bond, except
when applicable to participate in a conference as provided in
Paragraph 3.

3. If there is no Owner Default under the Construction Contract,
the Surety’s obligation under this Bond shall arise after:

3.1 The Owner first provides notice to the Contractor and
the Surety that the Owner is considering declaring a Contractor
Default. Such notice shall indicate whether the Owner is
requesting a conference among the Owner, Contractor, and
Surety to discuss the Contractor’s performance. If the Owner
does not request a conference, the Surety may, within five (5)
business days after receipt of the Owner’s notice, request such a
conference. If the Surety timely requests a conference, the
Owner shall attend. Unless the Owner agrees otherwise, any
conference requested under this Paragraph 3.1 shall be held
within ten (10) business days of the Surety’s receipt of the
Owner’s notice. If the Owner, the Contractor, and the Surety
agree, the Contractor shall be allowed a reasonable time to
perform the Construction Contract, but such an agreement shall
not waive the Owner’s right, if any, subsequently to declare a
Contractor Default;

3.2 The Owner declares a Contractor Default, terminates
the Construction Contract and notifies the Surety; and

3.3 The Owner has agreed to pay the Balance of the
Contract Price in accordance with the terms of the Construction
Contract to the Surety or to a contractor selected to perform the
Construction Contract.

4. Failure on the part of the Owner to comply with the notice
requirement in Paragraph 3.1 shall not constitute a failure to comply
with a condition precedent to the Surety’s obligations, or release the
Surety from its obligations, except to the extent the Surety
demonstrates actual prejudice.

5.  When the Owner has satisfied the conditions of Paragraph 3, the
Surety shall promptly and at the Surety’s expense take one of the
following actions:

5.1 Arrange for the Contractor, with the consent of the
Owner, to perform and complete the Construction Contract;

5.2 Undertake to perform and complete the Construction
Contract itself, through its agents or independent contractors;

5.3 Obtain bids or negotiated proposals from qualified
contractors acceptable to the Owner for a contract for
performance and completion of the Construction Contract,
arrange for a contract to be prepared for execution by the
Owner and a contractor selected with the Owners concurrence,

to be secured with performance and payment bonds executed
by a qualified surety equivalent to the bonds issued on the
Construction Contract, and pay to the Owner the amount of
damages as described in Paragraph 7 in excess of the Balance of
the Contract Price incurred by the Owner as a result of the
Contractor Default; or

5.4 Waive its right to perform and complete, arrange for
completion, or obtain a new contractor, and with reasonable
promptness under the circumstances:

5.4.1 After investigation, determine the amount for
which it may be liable to the Owner and, as soon as
practicable after the amount is determined, make payment
to the Owner; or

5.4.2 Deny liability in whole or in part and notify the
Owner, citing the reasons for denial.

6. If the Surety does not proceed as provided in Paragraph 5 with
reasonable promptness, the Surety shall be deemed to be in default
on this Bond seven days after receipt of an additional written notice
from the Owner to the Surety demanding that the Surety perform its
obligations under this Bond, and the Owner shall be entitled to
enforce any remedy available to the Owner. If the Surety proceeds as
provided in Paragraph 5.4, and the Owner refuses the payment or the
Surety has denied liability, in whole or in part, without further notice
the Owner shall be entitled to enforce any remedy available to the
Owner.

7. If the Surety elects to act under Paragraph 5.1, 5.2, or 5.3, then
the responsibilities of the Surety to the Owner shall not be greater
than those of the Contractor under the Construction Contract, and
the responsibilities of the Owner to the Surety shall not be greater
than those of the Owner under the Construction Contract. Subject to
the commitment by the Owner to pay the Balance of the Contract
Price, the Surety is obligated, without duplication for:

7.1 the responsibilities of the Contractor for correction of
defective work and completion of the Construction Contract;

7.2 additional legal, design professional, and delay costs
resulting from the Contractor’s Default, and resulting from the
actions or failure to act of the Surety under Paragraph 5; and

7.3 liquidated damages, or if no liquidated damages are
specified in the Construction Contract, actual damages caused by
delayed performance or non-performance of the Contractor.

8. If the Surety elects to act under Paragraph 5.1, 5.3, or 5.4, the
Surety’s liability is limited to the amount of this Bond.

9. The Surety shall not be liable to the Owner or others for
obligations of the Contractor that are unrelated to the Construction
Contract, and the Balance of the Contract Price shall not be reduced
or set off on account of any such unrelated obligations. No right of
action shall accrue on this Bond to any person or entity other than
the Owner or its heirs, executors, administrators, successors, and
assigns.
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10. The Surety hereby waives notice of any change, including
changes of time, to the Construction Contract or to related
subcontracts, purchase orders, and other obligations.

11. Any proceeding, legal or equitable, under this Bond may be
instituted in any court of competent jurisdiction in the location in
which the work or part of the work is located and shall be instituted
within two years after a declaration of Contractor Default or within
two years after the Contractor ceased working or within two years
after the Surety refuses or fails to perform its obligations under this
Bond, whichever occurs first. If the provisions of this paragraph are
void or prohibited by law, the minimum periods of limitations
available to sureties as a defense in the jurisdiction of the suit shall be
applicable.

12. Notice to the Surety, the Owner, or the Contractor shall be
mailed or delivered to the address shown on the page on which their
signature appears.

13. When this Bond has been furnished to comply with a statutory
or other legal requirement in the location where the construction was
to be performed, any provision in this Bond conflicting with said
statutory or legal requirement shall be deemed deleted herefrom and
provisions conforming to such statutory or other legal requirement
shall be deemed incorporated herein. When so furnished, the intent
is that this Bond shall be construed as a statutory bond and not as a
common law bond.

14. Definitions

14.1 Balance of the Contract Price: The total amount
payable by the Owner to the Contractor under the Construction
Contract after all proper adjustments have been made including
allowance for the Contractor for any amounts received or to be
received by the Owner in settlement of insurance or other claims

for damages to which the Contractor is entitled, reduced by all
valid and proper payments made to or on behalf of the
Contractor under the Construction Contract.

14.2 Construction Contract: The agreement between the
Owner and Contractor identified on the cover page, including all
Contract Documents and changes made to the agreement and
the Contract Documents.

14.3 Contractor Default: Failure of the Contractor, which
has not been remedied or waived, to perform or otherwise to
comply with a material term of the Construction Contract.

14.4 Owner Default: Failure of the Owner, which has not
been remedied or waived, to pay the Contractor as required
under the Construction Contract or to perform and complete or
comply with the other material terms of the Construction
Contract.

14.5 Contract Documents: All the documents that comprise
the agreement between the Owner and Contractor.

15. If this Bond is issued for an agreement between a contractor and
subcontractor, the term Contractor in this Bond shall be deemed to
be Subcontractor and the term Owner shall be deemed to be
Contractor.

16. Modifications to this Bond are as follows:
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PAYMENT BOND

CONTRACTOR (name and address): SURETY (name and address of principal place of business):

OWNER (name and address):
McCreary County Water District
456 North Hwy 27

Whitley City, KY 42653

CONSTRUCTION CONTRACT

Effective Date of the Agreement:
Amount:
Description (name and location):

BOND

Bond Number:

Date (not earlier than the Effective Date of the Agreement of the Construction Contract):
Amount:

Modifications to this Bond Form: |:| None |:| See Paragraph 18

Surety and Contractor, intending to be legally bound hereby, subject to the terms set forth below, do each cause
this Payment Bond to be duly executed by an authorized officer, agent, or representative.

CONTRACTOR AS PRINCIPAL SURETY
(seal) (seal)
Contractor’s Name and Corporate Seal Surety’s Name and Corporate Seal
By: By:
Signature Signature (attach power of attorney)
Print Name Print Name
Title Title
Attest: Attest:
Signature Signature
Title Title
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The Contractor and Surety, jointly and severally, bind
themselves, their heirs, executors, administrators,
successors, and assigns to the Owner to pay for labor,
materials, and equipment furnished for use in the
performance of the Construction Contract, which is
incorporated herein by reference, subject to the following
terms.

If the Contractor promptly makes payment of all sums due
to Claimants, and defends, indemnifies, and holds
harmless the Owner from claims, demands, liens, or suits
by any person or entity seeking payment for labor,
materials, or equipment furnished for use in the
performance of the Construction Contract, then the Surety
and the Contractor shall have no obligation under this
Bond.

If there is no Owner Default under the Construction
Contract, the Surety’s obligation to the Owner under this
Bond shall arise after the Owner has promptly notified the
Contractor and the Surety (at the address described in
Paragraph 13) of claims, demands, liens, or suits against
the Owner or the Owner’s property by any person or
entity seeking payment for labor, materials, or equipment
furnished for use in the performance of the Construction
Contract, and tendered defense of such claims, demands,
liens, or suits to the Contractor and the Surety.

When the Owner has satisfied the conditions in Paragraph
3, the Surety shall promptly and at the Surety’s expense
defend, indemnify, and hold harmless the Owner against a
duly tendered claim, demand, lien, or suit.

The Surety’s obligations to a Claimant under this Bond
shall arise after the following:

5.1 Claimants who do not have a direct contract with
the Contractor,

5.1.1 have furnished a written notice of non-
payment to the Contractor, stating with
substantial accuracy the amount claimed
and the name of the party to whom the
materials were, or equipment was,
furnished or supplied or for whom the
labor was done or performed, within
ninety (90) days after having last
performed labor or last furnished
materials or equipment included in the
Claim; and

5.1.2 have sent a Claim to the Surety (at the
address described in Paragraph 13).

5.2 Claimants who are employed by or have a direct
contract with the Contractor have sent a Claim to
the Surety (at the address described in Paragraph
13).

10.

11.

If a notice of non-payment required by Paragraph 5.1.1 is
given by the Owner to the Contractor, that is sufficient to
satisfy a Claimant’s obligation to furnish a written notice of
non-payment under Paragraph 5.1.1.

When a Claimant has satisfied the conditions of Paragraph
5.1 or 5.2, whichever is applicable, the Surety shall
promptly and at the Surety’s expense take the following
actions:

7.1 Send an answer to the Claimant, with a copy to the
Owner, within sixty (60) days after receipt of the
Claim, stating the amounts that are undisputed and
the basis for challenging any amounts that are
disputed; and

7.2 Pay or arrange for payment of any undisputed
amounts.

7.3 The Surety’s failure to discharge its obligations
under Paragraph 7.1 or 7.2 shall not be deemed to
constitute a waiver of defenses the Surety or
Contractor may have or acquire as to a Claim,
except as to undisputed amounts for which the
Surety and Claimant have reached agreement. If,
however, the Surety fails to discharge its
obligations under Paragraph 7.1 or 7.2, the Surety
shall indemnify the Claimant for the reasonable
attorney’s fees the Claimant incurs thereafter to
recover any sums found to be due and owing to
the Claimant.

The Surety’s total obligation shall not exceed the amount
of this Bond, plus the amount of reasonable attorney’s
fees provided under Paragraph 7.3, and the amount of this
Bond shall be credited for any payments made in good
faith by the Surety.

Amounts owed by the Owner to the Contractor under the
Construction Contract shall be used for the performance
of the Construction Contract and to satisfy claims, if any,
under any construction performance bond. By the
Contractor furnishing and the Owner accepting this Bond,
they agree that all funds earned by the Contractor in the
performance of the Construction Contract are dedicated
to satisfy obligations of the Contractor and Surety under
this Bond, subject to the Owner’s priority to use the funds
for the completion of the work.

The Surety shall not be liable to the Owner, Claimants, or
others for obligations of the Contractor that are unrelated
to the Construction Contract. The Owner shall not be
liable for the payment of any costs or expenses of any
Claimant under this Bond, and shall have under this Bond
no obligation to make payments to or give notice on
behalf of Claimants, or otherwise have any obligations to
Claimants under this Bond.

The Surety hereby waives notice of any change, including
changes of time, to the Construction Contract or to related
subcontracts, purchase orders, and other obligations.

EJCDC® C-615, Payment Bond
Copyright © 2013 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved. 20f3




12.

13.

14.

15.

16.

No suit or action shall be commenced by a Claimant under
this Bond other than in a court of competent jurisdiction in
the state in which the project that is the subject of the
Construction Contract is located or after the expiration of
one year from the date (1) on which the Claimant sent a
Claim to the Surety pursuant to Paragraph 5.1.2 or 5.2, or
(2) on which the last labor or service was performed by
anyone or the last materials or equipment were furnished
by anyone under the Construction Contract, whichever of
(1) or (2) first occurs. If the provisions of this paragraph
are void or prohibited by law, the minimum period of
limitation available to sureties as a defense in the
jurisdiction of the suit shall be applicable.

Notice and Claims to the Surety, the Owner, or the
Contractor shall be mailed or delivered to the address
shown on the page on which their signature appears.
Actual receipt of notice or Claims, however accomplished,
shall be sufficient compliance as of the date received.

When this Bond has been furnished to comply with a
statutory or other legal requirement in the location where
the construction was to be performed, any provision in
this Bond conflicting with said statutory or legal
requirement shall be deemed deleted herefrom and
provisions conforming to such statutory or other legal
requirement shall be deemed incorporated herein. When
so furnished, the intent is that this Bond shall be construed
as a statutory bond and not as a common law bond.

Upon requests by any person or entity appearing to be a
potential beneficiary of this Bond, the Contractor and
Owner shall promptly furnish a copy of this Bond or shall
permit a copy to be made.

Definitions

16.1 Claim: A written statement by the Claimant
including at @ minimum:

1. The name of the Claimant;

2.  The name of the person for whom the labor
was done, or materials or equipment
furnished;

3. A copy of the agreement or purchase order
pursuant to which labor, materials, or
equipment was furnished for use in the
performance of the Construction Contract;

4. A brief description of the labor, materials, or
equipment furnished;

5. The date on which the Claimant last
performed labor or last furnished materials or
equipment for use in the performance of the
Construction Contract;

6. The total amount earned by the Claimant for
labor, materials, or equipment furnished as of
the date of the Claim;

7. The total amount of previous payments
received by the Claimant; and

17.

8. The total amount due and unpaid to the
Claimant for labor, materials, or equipment
furnished as of the date of the Claim.

16.2 Claimant: An individual or entity having a direct
contract with the Contractor or with a
subcontractor of the Contractor to furnish labor,
materials, or equipment for use in the performance
of the Construction Contract. The term Claimant
also includes any individual or entity that has
rightfully asserted a claim under an applicable
mechanic’s lien or similar statute against the real
property upon which the Project is located. The
intent of this Bond shall be to include without
limitation in the terms of “labor, materials, or
equipment” that part of the water, gas, power,
light, heat, oil, gasoline, telephone service, or
rental equipment used in the Construction
Contract, architectural and engineering services
required for performance of the work of the
Contractor and the Contractor’s subcontractors,
and all other items for which a mechanic’s lien may
be asserted in the jurisdiction where the labor,
materials, or equipment were furnished.

16.3 Construction Contract: The agreement between
the Owner and Contractor identified on the cover
page, including all Contract Documents and all
changes made to the agreement and the Contract
Documents.

16.4 Owner Default: Failure of the Owner, which has
not been remedied or waived, to pay the
Contractor as required under the Construction
Contract or to perform and complete or comply
with the other material terms of the Construction
Contract.

16.5 Contract Documents: All the documents that
comprise the agreement between the Owner and
Contractor.

If this Bond is issued for an agreement between a
contractor and subcontractor, the term Contractor in this
Bond shall be deemed to be Subcontractor and the term
Owner shall be deemed to be Contractor.

18. Modifications to this Bond are as follows:
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CERTIFICATE OF SUBSTANTIAL COMPLETION

Owner: Owner's Contract No.:
Contractor: Contractor’s Project No.:
Engineer: Engineer's Project No.:
Project: Contract Name:

This [preliminary] [final] Certificate of Substantial Completion applies to:

[] Allwork [ ] The following specified portions of the Work:

Date of Substantial Completion

The Work to which this Certificate applies has been inspected by authorized representatives of Owner, Contractor, and
Engineer, and found to be substantially complete. The Date of Substantial Completion of the Work or portion thereof
designated above is hereby established, subject to the provisions of the Contract pertaining to Substantial Completion.
The date of Substantial Completion in the final Certificate of Substantial Completion marks the commencement of the
contractual correction period and applicable warranties required by the Contract.

A punch list of items to be completed or corrected is attached to this Certificate. This list may not be all-inclusive, and
the failure to include any items on such list does not alter the responsibility of the Contractor to complete all Work in
accordance with the Contract.

The responsibilities between Owner and Contractor for security, operation, safety, maintenance, heat, utilities,
insurance, and warranties upon Owner's use or occupancy of the Work shall be as provided in the Contract, except as
amended as follows: [Note: Amendments of contractual responsibilities recorded in this Certificate should be the product
of mutual agreement of Owner and Contractor; see Paragraph 15.03.D of the General Conditions.]

Amendments to Owner's

responsibilities: [ ] None

[ ]As follows
Amendments to Contractor's
responsibilities: [ ] None

[ ]As follows:

The following documents are attached to and made a part of this Certificate: [punch list; others]

This Certificate does not constitute an acceptance of Work not in accordance with the Contract Documents, nor is it a
release of Contractor's obligation to complete the Work in accordance with the Contract.

EXECUTED BY ENGINEER: RECEIVED: RECEIVED:
By: By: By:
(Authorized signature) Owner (Authorized Signature) Contractor (Authorized Signature)
Title: Title: Title:
Date: Date: Date:

EJCDC’ C-625, Certificate of Substantial Completion.
Prepared and published 2013 by the Engineers Joint Contract Documents Committee.
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ARTICLE 1 — DEFINITIONS AND TERMINOLOGY

1.01 Defined Terms

A.

Wherever used in the Bidding Requirements or Contract Documents, a term printed with
initial capital letters, including the term’s singular and plural forms, will have the meaning
indicated in the definitions below. In addition to terms specifically defined, terms with
initial capital letters in the Contract Documents include references to identified articles and
paragraphs, and the titles of other documents or forms.

1.

10.

Addenda—Written or graphic instruments issued prior to the opening of Bids which
clarify, correct, or change the Bidding Requirements or the proposed Contract
Documents.

Agreement—The written instrument, executed by Owner and Contractor, that sets
forth the Contract Price and Contract Times, identifies the parties and the Engineer,
and designates the specific items that are Contract Documents.

Application for Payment—The form acceptable to Engineer which is to be used by
Contractor during the course of the Work in requesting progress or final payments and
which is to be accompanied by such supporting documentation as is required by the
Contract Documents.

Bid—The offer of a Bidder submitted on the prescribed form setting forth the prices
for the Work to be performed.

Bidder—An individual or entity that submits a Bid to Owner.

Bidding Documents—The Bidding Requirements, the proposed Contract Documents,
and all Addenda.

Bidding Requirements—The advertisement or invitation to bid, Instructions to Bidders,
Bid Bond or other Bid security, if any, the Bid Form, and the Bid with any attachments.

Change Order—A document which is signed by Contractor and Owner and authorizes
an addition, deletion, or revision in the Work or an adjustment in the Contract Price or
the Contract Times, or other revision to the Contract, issued on or after the Effective
Date of the Contract.

Change Proposal—A written request by Contractor, duly submitted in compliance with
the procedural requirements set forth herein, seeking an adjustment in Contract Price
or Contract Times, or both; contesting an initial decision by Engineer concerning the
requirements of the Contract Documents or the acceptability of Work under the
Contract Documents; challenging a set-off against payments due; or seeking other
relief with respect to the terms of the Contract.

Claim—(a) A demand or assertion by Owner directly to Contractor, duly submitted in
compliance with the procedural requirements set forth herein: seeking an adjustment
of Contract Price or Contract Times, or both; contesting an initial decision by Engineer
concerning the requirements of the Contract Documents or the acceptability of Work
under the Contract Documents; contesting Engineer’s decision regarding a Change
Proposal; seeking resolution of a contractual issue that Engineer has declined to
address; or seeking other relief with respect to the terms of the Contract; or (b) a
demand or assertion by Contractor directly to Owner, duly submitted in compliance
with the procedural requirements set forth herein, contesting Engineer’s decision
regarding a Change Proposal; or seeking resolution of a contractual issue that Engineer
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11.

12.

13.

14.

15.

16.

17.
18.

19.

20.
21.

22.

23.

has declined to address. A demand for money or services by a third party is not a
Claim.

Constituent of Concern—Asbestos, petroleum, radioactive materials, polychlorinated
biphenyls (PCBs), hazardous waste, and any substance, product, waste, or other
material of any nature whatsoever that is or becomes listed, regulated, or addressed
pursuant to (a) the Comprehensive Environmental Response, Compensation and
Liability Act, 42 U.S.C. §§9601 et seq. (“CERCLA”); (b) the Hazardous Materials
Transportation Act, 49 U.S.C. §§5101 et seq.; (c) the Resource Conservation and
Recovery Act, 42 U.S.C. §§6901 et seq. (“RCRA”); (d) the Toxic Substances Control Act,
15 U.S.C. §§2601 et seq.; (e) the Clean Water Act, 33 U.S.C. §§1251 et seq.; (f) the
Clean Air Act, 42 U.S.C. §§7401 et seq.; or (g) any other federal, state, or local statute,
law, rule, regulation, ordinance, resolution, code, order, or decree regulating, relating
to, or imposing liability or standards of conduct concerning, any hazardous, toxic, or
dangerous waste, substance, or material.

Contract—The entire and integrated written contract between the Owner and
Contractor concerning the Work.

Contract Documents—Those items so designated in the Agreement, and which
together comprise the Contract.

Contract Price—The money that Owner has agreed to pay Contractor for completion
of the Work in accordance with the Contract Documents. .

Contract Times—The number of days or the dates by which Contractor shall: (a)
achieve Milestones, if any; (b) achieve Substantial Completion; and (c) complete the
Work.

Contractor—The individual or entity with which Owner has contracted for
performance of the Work.

Cost of the Work—See Paragraph 13.01 for definition.

Drawings—The part of the Contract that graphically shows the scope, extent, and
character of the Work to be performed by Contractor.

Effective Date of the Contract—The date, indicated in the Agreement, on which the
Contract becomes effective.

Engineer—The individual or entity named as such in the Agreement.

Field Order—A written order issued by Engineer which requires minor changes in the
Work but does not change the Contract Price or the Contract Times.

Hazardous Environmental Condition—The presence at the Site of Constituents of
Concern in such quantities or circumstances that may present a danger to persons or
property exposed thereto. The presence at the Site of materials that are necessary for
the execution of the Work, or that are to be incorporated in the Work, and that are
controlled and contained pursuant to industry practices, Laws and Regulations, and
the requirements of the Contract, does not establish a Hazardous Environmental
Condition.

Laws and Regulations; Laws or Regulations—Any and all applicable laws, statutes,
rules, regulations, ordinances, codes, and orders of any and all governmental bodies,
agencies, authorities, and courts having jurisdiction.
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24.

25.

26.

27.

28.

29.

30.

31.

32.

33.

34.

35.

36.

Liens—Charges, security interests, or encumbrances upon Contract-related funds, real
property, or personal property.

Milestone—A principal event in the performance of the Work that the Contract
requires Contractor to achieve by an intermediate completion date or by a time prior
to Substantial Completion of all the Work.

Notice of Award—The written notice by Owner to a Bidder of Owner’s acceptance of
the Bid.

Notice to Proceed—A written notice by Owner to Contractor fixing the date on which
the Contract Times will commence to run and on which Contractor shall start to
perform the Work.

Owner—The individual or entity with which Contractor has contracted regarding the
Work, and which has agreed to pay Contractor for the performance of the Work,
pursuant to the terms of the Contract.

Progress Schedule—A schedule, prepared and maintained by Contractor, describing
the sequence and duration of the activities comprising the Contractor’s plan to
accomplish the Work within the Contract Times.

Project—The total undertaking to be accomplished for Owner by engineers,
contractors, and others, including planning, study, design, construction, testing,
commissioning, and start-up, and of which the Work to be performed under the
Contract Documents is a part.

Project Manual—The written documents prepared for, or made available for,
procuring and constructing the Work, including but not limited to the Bidding
Documents or other construction procurement documents, geotechnical and existing
conditions information, the Agreement, bond forms, General Conditions,
Supplementary Conditions, and Specifications. The contents of the Project Manual
may be bound in one or more volumes.

Resident Project Representative—The authorized representative of Engineer assigned
to assist Engineer at the Site. As used herein, the term Resident Project Representative
or “RPR” includes any assistants or field staff of Resident Project Representative.

Samples—Physical examples of materials, equipment, or workmanship that are
representative of some portion of the Work and that establish the standards by which
such portion of the Work will be judged.

Schedule of Submittals—A schedule, prepared and maintained by Contractor, of
required submittals and the time requirements for Engineer’s review of the submittals
and the performance of related construction activities.

Schedule of Values—A schedule, prepared and maintained by Contractor, allocating
portions of the Contract Price to various portions of the Work and used as the basis for
reviewing Contractor’s Applications for Payment.

Shop Drawings—All drawings, diagrams, illustrations, schedules, and other data or
information that are specifically prepared or assembled by or for Contractor and
submitted by Contractor to illustrate some portion of the Work. Shop Drawings,
whether approved or not, are not Drawings and are not Contract Documents.
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37.

38.

39.

40.

41.

42.

43.

44,

45.

46.
47.

Site—Lands or areas indicated in the Contract Documents as being furnished by Owner
upon which the Work is to be performed, including rights-of-way and easements, and
such other lands furnished by Owner which are designated for the use of Contractor.

Specifications—The part of the Contract that consists of written requirements for
materials, equipment, systems, standards, and workmanship as applied to the Work,
and certain administrative requirements and procedural matters applicable to the
Work.

Subcontractor—An individual or entity having a direct contract with Contractor or with
any other Subcontractor for the performance of a part of the Work.

Substantial Completion—The time at which the Work (or a specified part thereof) has
progressed to the point where, in the opinion of Engineer, the Work (or a specified
part thereof) is sufficiently complete, in accordance with the Contract Documents, so
that the Work (or a specified part thereof) can be utilized for the purposes for which it
is intended. The terms “substantially complete” and “substantially completed” as
applied to all or part of the Work refer to Substantial Completion thereof.

Successful Bidder—The Bidder whose Bid the Owner accepts, and to which the Owner
makes an award of contract, subject to stated conditions.

Supplementary Conditions—The part of the Contract that amends or supplements
these General Conditions.

Supplier—A manufacturer, fabricator, supplier, distributor, materialman, or vendor
having a direct contract with Contractor or with any Subcontractor to furnish materials
or equipment to be incorporated in the Work by Contractor or a Subcontractor.

Technical Data—Those items expressly identified as Technical Data in the
Supplementary Conditions, with respect to either (a) subsurface conditions at the Site,
or physical conditions relating to existing surface or subsurface structures at the Site
(except Underground Facilities) or (b) Hazardous Environmental Conditions at the Site.
If no such express identifications of Technical Data have been made with respect to
conditions at the Site, then the data contained in boring logs, recorded measurements
of subsurface water levels, laboratory test results, and other factual, objective
information regarding conditions at the Site that are set forth in any geotechnical or
environmental report prepared for the Project and made available to Contractor are
hereby defined as Technical Data with respect to conditions at the Site under
Paragraphs 5.03, 5.04, and 5.06.

Underground Facilities—All underground pipelines, conduits, ducts, cables, wires,
manholes, vaults, tanks, tunnels, or other such facilities or attachments, and any
encasements containing such facilities, including but not limited to those that convey
electricity, gases, steam, liquid petroleum products, telephone or other
communications, fiber optic transmissions, cable television, water, wastewater, storm
water, other liquids or chemicals, or traffic or other control systems.

Unit Price Work—Work to be paid for on the basis of unit prices.

Work—The entire construction or the various separately identifiable parts thereof
required to be provided under the Contract Documents. Work includes and is the
result of performing or providing all labor, services, and documentation necessary to
produce such construction; furnishing, installing, and incorporating all materials and
equipment into such construction; and may include related services such as testing,
start-up, and commissioning, all as required by the Contract Documents.
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48. Work Change Directive—A written directive to Contractor issued on or after the
Effective Date of the Contract, signed by Owner and recommended by Engineer,
ordering an addition, deletion, or revision in the Work.

1.02  Terminology

A

E.

The words and terms discussed in the following paragraphs are not defined but, when used
in the Bidding Requirements or Contract Documents, have the indicated meaning.

Intent of Certain Terms or Adjectives:

1. The Contract Documents include the terms “as allowed,” “as approved,” “as ordered,”
“as directed” or terms of like effect or import to authorize an exercise of professional
judgment by Engineer. In addition, the adjectives “reasonable,” “suitable,”
“acceptable,” “proper,” “satisfactory,” or adjectives of like effect or import are used to
describe an action or determination of Engineer as to the Work. It is intended that
such exercise of professional judgment, action, or determination will be solely to
evaluate, in general, the Work for compliance with the information in the Contract
Documents and with the design concept of the Project as a functioning whole as
shown or indicated in the Contract Documents (unless there is a specific statement
indicating otherwise). The use of any such term or adjective is not intended to and
shall not be effective to assign to Engineer any duty or authority to supervise or direct
the performance of the Work, or any duty or authority to undertake responsibility
contrary to the provisions of Article 10 or any other provision of the Contract
Documents.

Day:

1. The word “day” means a calendar day of 24 hours measured from midnight to the next
midnight.

Defective:

1. The word “defective,” when modifying the word “Work,” refers to Work that is
unsatisfactory, faulty, or deficient in that it:

a. does not conform to the Contract Documents; or

b. does not meet the requirements of any applicable inspection, reference standard,
test, or approval referred to in the Contract Documents; or

c. has been damaged prior to Engineer’s recommendation of final payment (unless
responsibility for the protection thereof has been assumed by Owner at
Substantial Completion in accordance with Paragraph 15.03 or 15.04).

Furnish, Install, Perform, Provide:

1. The word “furnish,” when used in connection with services, materials, or equipment,
shall mean to supply and deliver said services, materials, or equipment to the Site (or
some other specified location) ready for use or installation and in usable or operable
condition.

2. The word “install,” when used in connection with services, materials, or equipment,
shall mean to put into use or place in final position said services, materials, or
equipment complete and ready for intended use.
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F.

3. The words “perform” or “provide,” when used in connection with services, materials,
or equipment, shall mean to furnish and install said services, materials, or equipment
complete and ready for intended use.

4. If the Contract Documents establish an obligation of Contractor with respect to
specific services, materials, or equipment, but do not expressly use any of the four
words “furnish,” “install,” “perform,” or “provide,” then Contractor shall furnish and
install said services, materials, or equipment complete and ready for intended use.

Unless stated otherwise in the Contract Documents, words or phrases that have a well-
known technical or construction industry or trade meaning are used in the Contract
Documents in accordance with such recognized meaning.

ARTICLE 2 — PRELIMINARY MATTERS

2.01  Delivery of Bonds and Evidence of Insurance

A.

Bonds: When Contractor delivers the executed counterparts of the Agreement to Owner,
Contractor shall also deliver to Owner such bonds as Contractor may be required to furnish.

Evidence of Contractor’s Insurance: When Contractor delivers the executed counterparts of
the Agreement to Owner, Contractor shall also deliver to Owner, with copies to each
named insured and additional insured (as identified in the Supplementary Conditions or
elsewhere in the Contract), the certificates and other evidence of insurance required to be
provided by Contractor in accordance with Article 6.

Evidence of Owner’s Insurance: After receipt of the executed counterparts of the
Agreement and all required bonds and insurance documentation, Owner shall promptly
deliver to Contractor, with copies to each named insured and additional insured (as
identified in the Supplementary Conditions or otherwise), the certificates and other
evidence of insurance required to be provided by Owner under Article 6.

2.02  Copies of Documents

A.

Owner shall furnish to Contractor four printed copies of the Contract (including one fully
executed counterpart of the Agreement), and one copy in electronic portable document
format (PDF). Additional printed copies will be furnished upon request at the cost of
reproduction.

Owner shall maintain and safeguard at least one original printed record version of the
Contract, including Drawings and Specifications signed and sealed by Engineer and other
design professionals. Owner shall make such original printed record version of the Contract
available to Contractor for review. Owner may delegate the responsibilities under this
provision to Engineer.

2.03 Before Starting Construction

A.

Preliminary Schedules: Within 10 days after the Effective Date of the Contract (or as
otherwise specifically required by the Contract Documents), Contractor shall submit to
Engineer for timely review:

1. a preliminary Progress Schedule indicating the times (numbers of days or dates) for
starting and completing the various stages of the Work, including any Milestones
specified in the Contract;

2. apreliminary Schedule of Submittals; and
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3. a preliminary Schedule of Values for all of the Work which includes quantities and
prices of items which when added together equal the Contract Price and subdivides
the Work into component parts in sufficient detail to serve as the basis for progress
payments during performance of the Work. Such prices will include an appropriate
amount of overhead and profit applicable to each item of Work.

2.04  Preconstruction Conference; Designation of Authorized Representatives

A.

Before any Work at the Site is started, a conference attended by Owner, Contractor,
Engineer, and others as appropriate will be held to establish a working understanding
among the parties as to the Work and to discuss the schedules referred to in Paragraph
2.03.A, procedures for handling Shop Drawings, Samples, and other submittals, processing
Applications for Payment, electronic or digital transmittals, and maintaining required
records.

At this conference Owner and Contractor each shall designate, in writing, a specific
individual to act as its authorized representative with respect to the services and
responsibilities under the Contract. Such individuals shall have the authority to transmit
and receive information, render decisions relative to the Contract, and otherwise act on
behalf of each respective party.

2.05 |Initial Acceptance of Schedules

A.

At least 10 days before submission of the first Application for Payment a conference,
attended by Contractor, Engineer, and others as appropriate, will be held to review for
acceptability to Engineer as provided below the schedules submitted in accordance with
Paragraph 2.03.A. Contractor shall have an additional 10 days to make corrections and
adjustments and to complete and resubmit the schedules. No progress payment shall be
made to Contractor until acceptable schedules are submitted to Engineer.

1. The Progress Schedule will be acceptable to Engineer if it provides an orderly
progression of the Work to completion within the Contract Times. Such acceptance
will not impose on Engineer responsibility for the Progress Schedule, for sequencing,
scheduling, or progress of the Work, nor interfere with or relieve Contractor from
Contractor’s full responsibility therefor.

2. Contractor’s Schedule of Submittals will be acceptable to Engineer if it provides a
workable arrangement for reviewing and processing the required submittals.

3. Contractor’s Schedule of Values will be acceptable to Engineer as to form and
substance if it provides a reasonable allocation of the Contract Price to the component
parts of the Work.

2.06  Electronic Transmittals

A.

Except as otherwise stated elsewhere in the Contract, the Owner, Engineer, and Contractor
may transmit, and shall accept, Project-related correspondence, text, data, documents,
drawings, information, and graphics, including but not limited to Shop Drawings and other
submittals, in electronic media or digital format, either directly, or through access to a
secure Project website.

If the Contract does not establish protocols for electronic or digital transmittals, then
Owner, Engineer, and Contractor shall jointly develop such protocols.

When transmitting items in electronic media or digital format, the transmitting party makes
no representations as to long term compatibility, usability, or readability of the items
resulting from the recipient’s use of software application packages, operating systems, or
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computer hardware differing from those used in the drafting or transmittal of the items, or
from those established in applicable transmittal protocols.

ARTICLE 3 — DOCUMENTS: INTENT, REQUIREMENTS, REUSE

3.01

3.02

3.03

Intent

A

The Contract Documents are complementary; what is required by one is as binding as if
required by all.

B. It is the intent of the Contract Documents to describe a functionally complete project (or
part thereof) to be constructed in accordance with the Contract Documents.

C. Unless otherwise stated in the Contract Documents, if there is a discrepancy between the
electronic or digital versions of the Contract Documents (including any printed copies
derived from such electronic or digital versions) and the printed record version, the printed
record version shall govern.

D. The Contract supersedes prior negotiations, representations, and agreements, whether
written or oral.

E. Engineer will issue clarifications and interpretations of the Contract Documents as provided
herein.

Reference Standards

A. Standards Specifications, Codes, Laws and Regulations

1. Reference in the Contract Documents to standard specifications, manuals, reference
standards, or codes of any technical society, organization, or association, or to Laws or
Regulations, whether such reference be specific or by implication, shall mean the
standard specification, manual, reference standard, code, or Laws or Regulations in
effect at the time of opening of Bids (or on the Effective Date of the Contract if there
were no Bids), except as may be otherwise specifically stated in the Contract
Documents.

2. No provision of any such standard specification, manual, reference standard, or code,
or any instruction of a Supplier, shall be effective to change the duties or
responsibilities of Owner, Contractor, or Engineer, or any of their subcontractors,
consultants, agents, or employees, from those set forth in the part of the Contract
Documents prepared by or for Engineer. No such provision or instruction shall be
effective to assign to Owner, Engineer, or any of their officers, directors, members,
partners, employees, agents, consultants, or subcontractors, any duty or authority to
supervise or direct the performance of the Work or any duty or authority to undertake
responsibility inconsistent with the provisions of the part of the Contract Documents
prepared by or for Engineer.

Reporting and Resolving Discrepancies

A.

Reporting Discrepancies:

1. Contractor’s Verification of Figures and Field Measurements: Before undertaking each
part of the Work, Contractor shall carefully study the Contract Documents, and check
and verify pertinent figures and dimensions therein, particularly with respect to
applicable field measurements. Contractor shall promptly report in writing to Engineer
any conflict, error, ambiguity, or discrepancy that Contractor discovers, or has actual
knowledge of, and shall not proceed with any Work affected thereby until the conflict,
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B.

error, ambiguity, or discrepancy is resolved, by a clarification or interpretation by
Engineer, or by an amendment or supplement to the Contract Documents issued
pursuant to Paragraph 11.01.

2. Contractor’s Review of Contract Documents: If, before or during the performance of
the Work, Contractor discovers any conflict, error, ambiguity, or discrepancy within
the Contract Documents, or between the Contract Documents and (a) any applicable
Law or Regulation, (b) actual field conditions, (c) any standard specification, manual,
reference standard, or code, or (d) any instruction of any Supplier, then Contractor
shall promptly report it to Engineer in writing. Contractor shall not proceed with the
Work affected thereby (except in an emergency as required by Paragraph 7.15) until
the conflict, error, ambiguity, or discrepancy is resolved, by a clarification or
interpretation by Engineer, or by an amendment or supplement to the Contract
Documents issued pursuant to Paragraph 11.01.

3. Contractor shall not be liable to Owner or Engineer for failure to report any conflict,
error, ambiguity, or discrepancy in the Contract Documents unless Contractor had
actual knowledge thereof.

Resolving Discrepancies:

1. Except as may be otherwise specifically stated in the Contract Documents, the
provisions of the part of the Contract Documents prepared by or for Engineer shall
take precedence in resolving any conflict, error, ambiguity, or discrepancy between
such provisions of the Contract Documents and:

a. the provisions of any standard specification, manual, reference standard, or code,
or the instruction of any Supplier (whether or not specifically incorporated by
reference as a Contract Document); or

b. the provisions of any Laws or Regulations applicable to the performance of the
Work (unless such an interpretation of the provisions of the Contract Documents
would result in violation of such Law or Regulation).

3.04 Requirements of the Contract Documents

A.

During the performance of the Work and until final payment, Contractor and Owner shall
submit to the Engineer all matters in question concerning the requirements of the Contract
Documents (sometimes referred to as requests for information or interpretation—RFls), or
relating to the acceptability of the Work under the Contract Documents, as soon as possible
after such matters arise. Engineer will be the initial interpreter of the requirements of the
Contract Documents, and judge of the acceptability of the Work thereunder.

Engineer will, with reasonable promptness, render a written clarification, interpretation, or
decision on the issue submitted, or initiate an amendment or supplement to the Contract
Documents. Engineer’s written clarification, interpretation, or decision will be final and
binding on Contractor, unless it appeals by submitting a Change Proposal, and on Owner,
unless it appeals by filing a Claim.

If a submitted matter in question concerns terms and conditions of the Contract
Documents that do not involve (1) the performance or acceptability of the Work under the
Contract Documents, (2) the design (as set forth in the Drawings, Specifications, or
otherwise), or (3) other engineering or technical matters, then Engineer will promptly give
written notice to Owner and Contractor that Engineer is unable to provide a decision or
interpretation. If Owner and Contractor are unable to agree on resolution of such a matter
in question, either party may pursue resolution as provided in Article 12.
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3.05 Reuse of Documents

A.

Contractor and its Subcontractors and Suppliers shall not:

1. have or acquire any title to or ownership rights in any of the Drawings, Specifications,
or other documents (or copies of any thereof) prepared by or bearing the seal of
Engineer or its consultants, including electronic media editions, or reuse any such
Drawings, Specifications, other documents, or copies thereof on extensions of the
Project or any other project without written consent of Owner and Engineer and
specific written verification or adaptation by Engineer; or

2. have or acquire any title or ownership rights in any other Contract Documents, reuse
any such Contract Documents for any purpose without Owner’s express written
consent, or violate any copyrights pertaining to such Contract Documents.

The prohibitions of this Paragraph 3.05 will survive final payment, or termination of the
Contract. Nothing herein shall preclude Contractor from retaining copies of the Contract
Documents for record purposes.

ARTICLE 4 — COMMENCEMENT AND PROGRESS OF THE WORK

4.01 Commencement of Contract Times; Notice to Proceed

A.

The Contract Times will commence to run on the thirtieth day after the Effective Date of
the Contract or, if a Notice to Proceed is given, on the day indicated in the Notice to
Proceed. A Notice to Proceed may be given at any time within 30 days after the Effective
Date of the Contract. In no event will the Contract Times commence to run later than the
sixtieth day after the day of Bid opening or the thirtieth day after the Effective Date of the
Contract, whichever date is earlier.

4.02  Starting the Work

A.

Contractor shall start to perform the Work on the date when the Contract Times
commence to run. No Work shall be done at the Site prior to such date.

4.03  Reference Points

A.

Owner shall provide engineering surveys to establish reference points for construction
which in Engineer’s judgment are necessary to enable Contractor to proceed with the
Work. Contractor shall be responsible for laying out the Work, shall protect and preserve
the established reference points and property monuments, and shall make no changes or
relocations without the prior written approval of Owner. Contractor shall report to
Engineer whenever any reference point or property monument is lost or destroyed or
requires relocation because of necessary changes in grades or locations, and shall be
responsible for the accurate replacement or relocation of such reference points or property
monuments by professionally qualified personnel.

4.04  Progress Schedule

A.

Contractor shall adhere to the Progress Schedule established in accordance with Paragraph
2.05 as it may be adjusted from time to time as provided below.

1. Contractor shall submit to Engineer for acceptance (to the extent indicated in
Paragraph 2.05) proposed adjustments in the Progress Schedule that will not result in
changing the Contract Times.
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2. Proposed adjustments in the Progress Schedule that will change the Contract Times
shall be submitted in accordance with the requirements of Article 11.

Contractor shall carry on the Work and adhere to the Progress Schedule during all disputes
or disagreements with Owner. No Work shall be delayed or postponed pending resolution
of any disputes or disagreements, or during any appeal process, except as permitted by
Paragraph 16.04, or as Owner and Contractor may otherwise agree in writing.

4.05 Delays in Contractor’s Progress

A.

If Owner, Engineer, or anyone for whom Owner is responsible, delays, disrupts, or
interferes with the performance or progress of the Work, then Contractor shall be entitled
to an equitable adjustment in the Contract Times and Contract Price. Contractor’s
entitlement to an adjustment of the Contract Times is conditioned on such adjustment
being essential to Contractor’s ability to complete the Work within the Contract Times.

Contractor shall not be entitled to an adjustment in Contract Price or Contract Times for
delay, disruption, or interference caused by or within the control of Contractor. Delay,
disruption, and interference attributable to and within the control of a Subcontractor or
Supplier shall be deemed to be within the control of Contractor.

If Contractor’s performance or progress is delayed, disrupted, or interfered with by
unanticipated causes not the fault of and beyond the control of Owner, Contractor, and
those for which they are responsible, then Contractor shall be entitled to an equitable
adjustment in Contract Times. Contractor’s entitlement to an adjustment of the Contract
Times is conditioned on such adjustment being essential to Contractor’s ability to complete
the Work within the Contract Times. Such an adjustment shall be Contractor’s sole and
exclusive remedy for the delays, disruption, and interference described in this paragraph.
Causes of delay, disruption, or interference that may give rise to an adjustment in Contract
Times under this paragraph include but are not limited to the following:

1. severe and unavoidable natural catastrophes such as fires, floods, epidemics, and
earthquakes;

2. abnormal weather conditions;

3. acts or failures to act of utility owners (other than those performing other work at or
adjacent to the Site by arrangement with the Owner, as contemplated in Article 8);
and

4, acts of war or terrorism.

Delays, disruption, and interference to the performance or progress of the Work resulting
from the existence of a differing subsurface or physical condition, an Underground Facility
that was not shown or indicated by the Contract Documents, or not shown or indicated
with reasonable accuracy, and those resulting from Hazardous Environmental Conditions,
are governed by Article 5.

Paragraph 8.03 governs delays, disruption, and interference to the performance or
progress of the Work resulting from the performance of certain other work at or adjacent
to the Site.

Contractor shall not be entitled to an adjustment in Contract Price or Contract Times for
any delay, disruption, or interference if such delay is concurrent with a delay, disruption, or
interference caused by or within the control of Contractor.
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G. Contractor must submit any Change Proposal seeking an adjustment in Contract Price or
Contract Times under this paragraph within 30 days of the commencement of the delaying,
disrupting, or interfering event.

ARTICLE 5 — AVAILABILITY OF LANDS; SUBSURFACE AND PHYSICAL CONDITIONS; HAZARDOUS
ENVIRONMENTAL CONDITIONS

5.01 Auvailability of Lands

A. Owner shall furnish the Site. Owner shall notify Contractor of any encumbrances or
restrictions not of general application but specifically related to use of the Site with which
Contractor must comply in performing the Work.

B. Upon reasonable written request, Owner shall furnish Contractor with a current statement
of record legal title and legal description of the lands upon which permanent improvements
are to be made and Owner’s interest therein as necessary for giving notice of or filing a
mechanic’s or construction lien against such lands in accordance with applicable Laws and
Regulations.

C. Contractor shall provide for all additional lands and access thereto that may be required for
temporary construction facilities or storage of materials and equipment.

5.02  Use of Site and Other Areas
A. Limitation on Use of Site and Other Areas:

1. Contractor shall confine construction equipment, temporary construction facilities, the
storage of materials and equipment, and the operations of workers to the Site,
adjacent areas that Contractor has arranged to use through construction easements or
otherwise, and other adjacent areas permitted by Laws and Regulations, and shall not
unreasonably encumber the Site and such other adjacent areas with construction
equipment or other materials or equipment. Contractor shall assume full responsibility
for (a) damage to the Site; (b) damage to any such other adjacent areas used for
Contractor’s operations; (c) damage to any other adjacent land or areas; and (d) for
injuries and losses sustained by the owners or occupants of any such land or areas;
provided that such damage or injuries result from the performance of the Work or
from other actions or conduct of the Contractor or those for which Contractor is
responsible.

2. If a damage or injury claim is made by the owner or occupant of any such land or area
because of the performance of the Work, or because of other actions or conduct of
the Contractor or those for which Contractor is responsible, Contractor shall (a) take
immediate corrective or remedial action as required by Paragraph 7.12, or otherwise;
(b) promptly attempt to settle the claim as to all parties through negotiations with
such owner or occupant, or otherwise resolve the claim by arbitration or other dispute
resolution proceeding, or at law; and (c) to the fullest extent permitted by Laws and
Regulations, indemnify and hold harmless Owner and Engineer, and the officers,
directors, members, partners, employees, agents, consultants and subcontractors of
each and any of them from and against any such claim, and against all costs, losses,
and damages (including but not limited to all fees and charges of engineers, architects,
attorneys, and other professionals and all court or arbitration or other dispute
resolution costs) arising out of or relating to any claim or action, legal or equitable,
brought by any such owner or occupant against Owner, Engineer, or any other party
indemnified hereunder to the extent caused directly or indirectly, in whole or in part
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by, or based upon, Contractor’s performance of the Work, or because of other actions
or conduct of the Contractor or those for which Contractor is responsible.

B. Removal of Debris During Performance of the Work: During the progress of the Work the
Contractor shall keep the Site and other adjacent areas free from accumulations of waste
materials, rubbish, and other debris. Removal and disposal of such waste materials,
rubbish, and other debris shall conform to applicable Laws and Regulations.

C. Cleaning: Prior to Substantial Completion of the Work Contractor shall clean the Site and
the Work and make it ready for utilization by Owner. At the completion of the Work
Contractor shall remove from the Site and adjacent areas all tools, appliances, construction
equipment and machinery, and surplus materials and shall restore to original condition all
property not designated for alteration by the Contract Documents.

D. Loading of Structures: Contractor shall not load nor permit any part of any structure to be
loaded in any manner that will endanger the structure, nor shall Contractor subject any
part of the Work or adjacent structures or land to stresses or pressures that will endanger
them.

5.03  Subsurface and Physical Conditions
A. Reports and Drawings: The Supplementary Conditions identify:

1. those reports known to Owner of explorations and tests of subsurface conditions at or
adjacent to the Site;

2. those drawings known to Owner of physical conditions relating to existing surface or
subsurface structures at the Site (except Underground Facilities); and

3. Technical Data contained in such reports and drawings.

B. Reliance by Contractor on Technical Data Authorized: Contractor may rely upon the
accuracy of the Technical Data expressly identified in the Supplementary Conditions with
respect to such reports and drawings, but such reports and drawings are not Contract
Documents. If no such express identification has been made, then Contractor may rely
upon the accuracy of the Technical Data (as defined in Article 1) contained in any
geotechnical or environmental report prepared for the Project and made available to
Contractor. Except for such reliance on Technical Data, Contractor may not rely upon or
make any claim against Owner or Engineer, or any of their officers, directors, members,
partners, employees, agents, consultants, or subcontractors, with respect to:

1. the completeness of such reports and drawings for Contractor’s purposes, including,
but not limited to, any aspects of the means, methods, techniques, sequences, and
procedures of construction to be employed by Contractor, and safety precautions and
programs incident thereto; or

2. other data, interpretations, opinions, and information contained in such reports or
shown or indicated in such drawings; or

3. any Contractor interpretation of or conclusion drawn from any Technical Data or any
such other data, interpretations, opinions, or information.
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5.04

Differing Subsurface or Physical Conditions

A.

Notice by Contractor: If Contractor believes that any subsurface or physical condition that is
uncovered or revealed at the Site either:

1. is of such a nature as to establish that any Technical Data on which Contractor is
entitled to rely as provided in Paragraph 5.03 is materially inaccurate; or

2. is of such a nature as to require a change in the Drawings or Specifications; or
3. differs materially from that shown or indicated in the Contract Documents; or

4. is of an unusual nature, and differs materially from conditions ordinarily encountered
and generally recognized as inherent in work of the character provided for in the
Contract Documents;

then Contractor shall, promptly after becoming aware thereof and before further
disturbing the subsurface or physical conditions or performing any Work in connection
therewith (except in an emergency as required by Paragraph 7.15), notify Owner and
Engineer in writing about such condition. Contractor shall not further disturb such
condition or perform any Work in connection therewith (except with respect to an
emergency) until receipt of a written statement permitting Contractor to do so.

Engineer’s Review: After receipt of written notice as required by the preceding paragraph,
Engineer will promptly review the subsurface or physical condition in question; determine
the necessity of Owner’s obtaining additional exploration or tests with respect to the
condition; conclude whether the condition falls within any one or more of the differing site
condition categories in Paragraph 5.04.A above; obtain any pertinent cost or schedule
information from Contractor; prepare recommendations to Owner regarding the
Contractor’s resumption of Work in connection with the subsurface or physical condition in
guestion and the need for any change in the Drawings or Specifications; and advise Owner
in writing of Engineer’s findings, conclusions, and recommendations.

Owner’s Statement to Contractor Regarding Site Condition: After receipt of Engineer’s
written findings, conclusions, and recommendations, Owner shall issue a written statement
to Contractor (with a copy to Engineer) regarding the subsurface or physical condition in
question, addressing the resumption of Work in connection with such condition, indicating
whether any change in the Drawings or Specifications will be made, and adopting or
rejecting Engineer’s written findings, conclusions, and recommendations, in whole or in
part.

Possible Price and Times Adjustments:

1. Contractor shall be entitled to an equitable adjustment in Contract Price or Contract
Times, or both, to the extent that the existence of a differing subsurface or physical
condition, or any related delay, disruption, or interference, causes an increase or
decrease in Contractor’s cost of, or time required for, performance of the Work;
subject, however, to the following:

a. such condition must fall within any one or more of the categories described in
Paragraph 5.04.A;

b. with respect to Work that is paid for on a unit price basis, any adjustment in
Contract Price will be subject to the provisions of Paragraph 13.03; and,
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c. Contractor’s entitlement to an adjustment of the Contract Times is conditioned
on such adjustment being essential to Contractor’s ability to complete the Work
within the Contract Times.

Contractor shall not be entitled to any adjustment in the Contract Price or Contract
Times with respect to a subsurface or physical condition if:

a. Contractor knew of the existence of such condition at the time Contractor made a
commitment to Owner with respect to Contract Price and Contract Times by the
submission of a Bid or becoming bound under a negotiated contract, or
otherwise; or

b. the existence of such condition reasonably could have been discovered or
revealed as a result of any examination, investigation, exploration, test, or study
of the Site and contiguous areas expressly required by the Bidding Requirements
or Contract Documents to be conducted by or for Contractor prior to Contractor’s
making such commitment; or

c. Contractor failed to give the written notice as required by Paragraph 5.04.A.

If Owner and Contractor agree regarding Contractor’s entitlement to and the amount
or extent of any adjustment in the Contract Price or Contract Times, or both, then any
such adjustment shall be set forth in a Change Order.

Contractor may submit a Change Proposal regarding its entitlement to or the amount
or extent of any adjustment in the Contract Price or Contract Times, or both, no later
than 30 days after Owner’s issuance of the Owner’s written statement to Contractor
regarding the subsurface or physical condition in question.

5.05  Underground Facilities

A

B.

Contractor’s Responsibilities: The information and data shown or indicated in the Contract
Documents with respect to existing Underground Facilities at or adjacent to the Site is
based on information and data furnished to Owner or Engineer by the owners of such
Underground Facilities, including Owner, or by others. Unless it is otherwise expressly
provided in the Supplementary Conditions:

1.

Owner and Engineer do not warrant or guarantee the accuracy or completeness of any
such information or data provided by others; and

the cost of all of the following will be included in the Contract Price, and Contractor
shall have full responsibility for:

a. reviewing and checking all information and data regarding existing Underground
Facilities at the Site;

b. locating all Underground Facilities shown or indicated in the Contract Documents
as being at the Site;

c. coordination of the Work with the owners (including Owner) of such
Underground Facilities, during construction; and

d. the safety and protection of all existing Underground Facilities at the Site, and
repairing any damage thereto resulting from the Work.

Notice by Contractor: If Contractor believes that an Underground Facility that is uncovered
or revealed at the Site was not shown or indicated in the Contract Documents, or was not
shown or indicated with reasonable accuracy, then Contractor shall, promptly after

EJCDC® C-700 (Rev. 1), Standard General Conditions of the Construction Contract.

Copyright © 2013 National Society of Professional Engineers, American Council of Engineering Companies,

and American Society of Civil Engineers. All rights reserved. Page 15 of 65



becoming aware thereof and before further disturbing conditions affected thereby or
performing any Work in connection therewith (except in an emergency as required by
Paragraph 7.15), identify the owner of such Underground Facility and give written notice to
that owner and to Owner and Engineer.

Engineer’s Review: Engineer will promptly review the Underground Facility and conclude
whether such Underground Facility was not shown or indicated in the Contract Documents,
or was not shown or indicated with reasonable accuracy; obtain any pertinent cost or
schedule information from Contractor; prepare recommendations to Owner regarding the
Contractor’s resumption of Work in connection with the Underground Facility in question;
determine the extent, if any, to which a change is required in the Drawings or Specifications
to reflect and document the consequences of the existence or location of the Underground
Facility; and advise Owner in writing of Engineer’s findings, conclusions, and
recommendations. During such time, Contractor shall be responsible for the safety and
protection of such Underground Facility.

Owner’s Statement to Contractor Regarding Underground Facility: After receipt of
Engineer’s written findings, conclusions, and recommendations, Owner shall issue a written
statement to Contractor (with a copy to Engineer) regarding the Underground Facility in
guestion, addressing the resumption of Work in connection with such Underground Facility,
indicating whether any change in the Drawings or Specifications will be made, and adopting
or rejecting Engineer’s written findings, conclusions, and recommendations in whole or in
part.

Possible Price and Times Adjustments:

1. Contractor shall be entitled to an equitable adjustment in the Contract Price or
Contract Times, or both, to the extent that any existing Underground Facility at the
Site that was not shown or indicated in the Contract Documents, or was not shown or
indicated with reasonable accuracy, or any related delay, disruption, or interference,
causes an increase or decrease in Contractor’s cost of, or time required for,
performance of the Work; subject, however, to the following:

a. Contractor did not know of and could not reasonably have been expected to be
aware of or to have anticipated the existence or actual location of the
Underground Facility in question;

b. With respect to Work that is paid for on a unit price basis, any adjustment in
Contract Price will be subject to the provisions of Paragraph 13.03;

c. Contractor’s entitlement to an adjustment of the Contract Times is conditioned
on such adjustment being essential to Contractor’s ability to complete the Work
within the Contract Times; and

d. Contractor gave the notice required in Paragraph 5.05.B.

2. If Owner and Contractor agree regarding Contractor’s entitlement to and the amount
or extent of any adjustment in the Contract Price or Contract Times, or both, then any
such adjustment shall be set forth in a Change Order.

3. Contractor may submit a Change Proposal regarding its entitlement to or the amount
or extent of any adjustment in the Contract Price or Contract Times, or both, no later
than 30 days after Owner’s issuance of the Owner’s written statement to Contractor
regarding the Underground Facility in question.
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5.06

Hazardous Environmental Conditions at Site

A.

Reports and Drawings: The Supplementary Conditions identify:

1. those reports and drawings known to Owner relating to Hazardous Environmental
Conditions that have been identified at or adjacent to the Site; and

2. Technical Data contained in such reports and drawings.

Reliance by Contractor on Technical Data Authorized: Contractor may rely upon the
accuracy of the Technical Data expressly identified in the Supplementary Conditions with
respect to such reports and drawings, but such reports and drawings are not Contract
Documents. If no such express identification has been made, then Contractor may rely on
the accuracy of the Technical Data (as defined in Article 1) contained in any geotechnical or
environmental report prepared for the Project and made available to Contractor. Except for
such reliance on Technical Data, Contractor may not rely upon or make any claim against
Owner or Engineer, or any of their officers, directors, members, partners, employees,
agents, consultants, or subcontractors with respect to:

1. the completeness of such reports and drawings for Contractor’s purposes, including,
but not limited to, any aspects of the means, methods, techniques, sequences and
procedures of construction to be employed by Contractor and safety precautions and
programs incident thereto; or

2. other data, interpretations, opinions and information contained in such reports or
shown or indicated in such drawings; or

3. any Contractor interpretation of or conclusion drawn from any Technical Data or any
such other data, interpretations, opinions or information.

Contractor shall not be responsible for removing or remediating any Hazardous
Environmental Condition encountered, uncovered, or revealed at the Site unless such
removal or remediation is expressly identified in the Contract Documents to be within the
scope of the Work.

Contractor shall be responsible for controlling, containing, and duly removing all
Constituents of Concern brought to the Site by Contractor, Subcontractors, Suppliers, or
anyone else for whom Contractor is responsible, and for any associated costs; and for the
costs of removing and remediating any Hazardous Environmental Condition created by the
presence of any such Constituents of Concern.

If Contractor encounters, uncovers, or reveals a Hazardous Environmental Condition whose
removal or remediation is not expressly identified in the Contract Documents as being
within the scope of the Work, or if Contractor or anyone for whom Contractor is
responsible creates a Hazardous Environmental Condition, then Contractor shall
immediately: (1) secure or otherwise isolate such condition; (2) stop all Work in connection
with such condition and in any area affected thereby (except in an emergency as required
by Paragraph 7.15); and (3) notify Owner and Engineer (and promptly thereafter confirm
such notice in writing). Owner shall promptly consult with Engineer concerning the
necessity for Owner to retain a qualified expert to evaluate such condition or take
corrective action, if any. Promptly after consulting with Engineer, Owner shall take such
actions as are necessary to permit Owner to timely obtain required permits and provide
Contractor the written notice required by Paragraph 5.06.F. If Contractor or anyone for
whom Contractor is responsible created the Hazardous Environmental Condition in
guestion, then Owner may remove and remediate the Hazardous Environmental Condition,
and impose a set-off against payments to account for the associated costs.
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Contractor shall not resume Work in connection with such Hazardous Environmental
Condition or in any affected area until after Owner has obtained any required permits
related thereto, and delivered written notice to Contractor either (1) specifying that such
condition and any affected area is or has been rendered safe for the resumption of Work,
or (2) specifying any special conditions under which such Work may be resumed safely.

If Owner and Contractor cannot agree as to entitlement to or on the amount or extent, if
any, of any adjustment in Contract Price or Contract Times, or both, as a result of such
Work stoppage or such special conditions under which Work is agreed to be resumed by
Contractor, then within 30 days of Owner’s written notice regarding the resumption of
Work, Contractor may submit a Change Proposal, or Owner may impose a set-off.

If after receipt of such written notice Contractor does not agree to resume such Work
based on a reasonable belief it is unsafe, or does not agree to resume such Work under
such special conditions, then Owner may order the portion of the Work that is in the area
affected by such condition to be deleted from the Work, following the contractual change
procedures in Article 11. Owner may have such deleted portion of the Work performed by
Owner’s own forces or others in accordance with Article 8.

To the fullest extent permitted by Laws and Regulations, Owner shall indemnify and hold
harmless Contractor, Subcontractors, and Engineer, and the officers, directors, members,
partners, employees, agents, consultants, and subcontractors of each and any of them
from and against all claims, costs, losses, and damages (including but not limited to all fees
and charges of engineers, architects, attorneys, and other professionals and all court or
arbitration or other dispute resolution costs) arising out of or relating to a Hazardous
Environmental Condition, provided that such Hazardous Environmental Condition (1) was
not shown or indicated in the Drawings, Specifications, or other Contract Documents,
identified as Technical Data entitled to limited reliance pursuant to Paragraph 5.06.B, or
identified in the Contract Documents to be included within the scope of the Work, and (2)
was not created by Contractor or by anyone for whom Contractor is responsible. Nothing in
this Paragraph 5.06.1 shall obligate Owner to indemnify any individual or entity from and
against the consequences of that individual’s or entity’s own negligence.

To the fullest extent permitted by Laws and Regulations, Contractor shall indemnify and
hold harmless Owner and Engineer, and the officers, directors, members, partners,
employees, agents, consultants, and subcontractors of each and any of them from and
against all claims, costs, losses, and damages (including but not limited to all fees and
charges of engineers, architects, attorneys, and other professionals and all court or
arbitration or other dispute resolution costs) arising out of or relating to the failure to
control, contain, or remove a Constituent of Concern brought to the Site by Contractor or
by anyone for whom Contractor is responsible, or to a Hazardous Environmental Condition
created by Contractor or by anyone for whom Contractor is responsible. Nothing in this
Paragraph 5.06.) shall obligate Contractor to indemnify any individual or entity from and
against the consequences of that individual’s or entity’s own negligence.

The provisions of Paragraphs 5.03, 5.04, and 5.05 do not apply to the presence of
Constituents of Concern or to a Hazardous Environmental Condition uncovered or revealed
at the Site.
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ARTICLE 6 — BONDS AND INSURANCE

6.01

6.02

Performance, Payment, and Other Bonds

A.

Contractor shall furnish a performance bond and a payment bond, each in an amount at
least equal to the Contract Price, as security for the faithful performance and payment of all
of Contractor’s obligations under the Contract. These bonds shall remain in effect until one
year after the date when final payment becomes due or until completion of the correction
period specified in Paragraph 15.08, whichever is later, except as provided otherwise by
Laws or Regulations, the Supplementary Conditions, or other specific provisions of the
Contract. Contractor shall also furnish such other bonds as are required by the
Supplementary Conditions or other specific provisions of the Contract.

All bonds shall be in the form prescribed by the Contract except as provided otherwise by
Laws or Regulations, and shall be executed by such sureties as are named in “Companies
Holding Certificates of Authority as Acceptable Sureties on Federal Bonds and as
Acceptable Reinsuring Companies” as published in Circular 570 (as amended and
supplemented) by the Financial Management Service, Surety Bond Branch, U.S.
Department of the Treasury. A bond signed by an agent or attorney-in-fact must be
accompanied by a certified copy of that individual’s authority to bind the surety. The
evidence of authority shall show that it is effective on the date the agent or attorney-in-fact
signed the accompanying bond.

Contractor shall obtain the required bonds from surety companies that are duly licensed or
authorized in the jurisdiction in which the Project is located to issue bonds in the required
amounts.

If the surety on a bond furnished by Contractor is declared bankrupt or becomes insolvent,
or its right to do business is terminated in any state or jurisdiction where any part of the
Project is located, or the surety ceases to meet the requirements above, then Contractor
shall promptly notify Owner and Engineer and shall, within 20 days after the event giving
rise to such notification, provide another bond and surety, both of which shall comply with
the bond and surety requirements above.

If Contractor has failed to obtain a required bond, Owner may exclude the Contractor from
the Site and exercise Owner’s termination rights under Article 16.

Upon request, Owner shall provide a copy of the payment bond to any Subcontractor,
Supplier, or other person or entity claiming to have furnished labor or materials used in the
performance of the Work.

Insurance—General Provisions

A.

Owner and Contractor shall obtain and maintain insurance as required in this Article and in
the Supplementary Conditions.

All insurance required by the Contract to be purchased and maintained by Owner or
Contractor shall be obtained from insurance companies that are duly licensed or
authorized, in the state or jurisdiction in which the Project is located, to issue insurance
policies for the required limits and coverages. Unless a different standard is indicated in the
Supplementary Conditions, all companies that provide insurance policies required under
this Contract shall have an A.M. Best rating of A-VIl or better.

Contractor shall deliver to Owner, with copies to each named insured and additional
insured (as identified in this Article, in the Supplementary Conditions, or elsewhere in the
Contract), certificates of insurance establishing that Contractor has obtained and is
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6.03

maintaining the policies, coverages, and endorsements required by the Contract. Upon
request by Owner or any other insured, Contractor shall also furnish other evidence of such
required insurance, including but not limited to copies of policies and endorsements, and
documentation of applicable self-insured retentions and deductibles. Contractor may block
out (redact) any confidential premium or pricing information contained in any policy or
endorsement furnished under this provision.

Owner shall deliver to Contractor, with copies to each named insured and additional
insured (as identified in this Article, the Supplementary Conditions, or elsewhere in the
Contract), certificates of insurance establishing that Owner has obtained and is maintaining
the policies, coverages, and endorsements required of Owner by the Contract (if any).
Upon request by Contractor or any other insured, Owner shall also provide other evidence
of such required insurance (if any), including but not limited to copies of policies and
endorsements, and documentation of applicable self-insured retentions and deductibles.
Owner may block out (redact) any confidential premium or pricing information contained in
any policy or endorsement furnished under this provision.

Failure of Owner or Contractor to demand such certificates or other evidence of the other
party’s full compliance with these insurance requirements, or failure of Owner or
Contractor to identify a deficiency in compliance from the evidence provided, shall not be
construed as a waiver of the other party’s obligation to obtain and maintain such insurance.

If either party does not purchase or maintain all of the insurance required of such party by
the Contract, such party shall notify the other party in writing of such failure to purchase
prior to the start of the Work, or of such failure to maintain prior to any change in the
required coverage.

If Contractor has failed to obtain and maintain required insurance, Owner may exclude the
Contractor from the Site, impose an appropriate set-off against payment, and exercise
Owner’s termination rights under Article 16.

Without prejudice to any other right or remedy, if a party has failed to obtain required
insurance, the other party may elect to obtain equivalent insurance to protect such other
party’s interests at the expense of the party who was required to provide such coverage,
and the Contract Price shall be adjusted accordingly.

Owner does not represent that insurance coverage and limits established in this Contract
necessarily will be adequate to protect Contractor or Contractor’s interests.

The insurance and insurance limits required herein shall not be deemed as a limitation on
Contractor’s liability under the indemnities granted to Owner and other individuals and
entities in the Contract.

Contractor’s Insurance

Workers’ Compensation: Contractor shall purchase and maintain workers’ compensation
and employer’s liability insurance for:

1. claims under workers’ compensation, disability benefits, and other similar employee
benefit acts.

2. United States Longshoreman and Harbor Workers’ Compensation Act and Jones Act
coverage (if applicable).

3. claims for damages because of bodily injury, occupational sickness or disease, or death
of Contractor’'s employees (by stop-gap endorsement in monopolist worker’s
compensation states).
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4. Foreign voluntary worker compensation (if applicable).

Commercial General Liability—Claims Covered: Contractor shall purchase and maintain
commercial general liability insurance, covering all operations by or on behalf of
Contractor, on an occurrence basis, against:

1. claims for damages because of bodily injury, sickness or disease, or death of any
person other than Contractor’s employees.

2. claims for damages insured by reasonably available personal injury liability coverage.

3. claims for damages, other than to the Work itself, because of injury to or destruction
of tangible property wherever located, including loss of use resulting therefrom.

Commercial General Liability—Form and Content: Contractor’s commercial liability policy
shall be written on a 1996 (or later) ISO commercial general liability form (occurrence form)
and include the following coverages and endorsements:

1. Products and completed operations coverage:
a. Suchinsurance shall be maintained for three years after final payment.

b. Contractor shall furnish Owner and each other additional insured (as identified in
the Supplementary Conditions or elsewhere in the Contract) evidence of
continuation of such insurance at final payment and three years thereafter.

2. Blanket contractual liability coverage, to the extent permitted by law, including but not
limited to coverage of Contractor’s contractual indemnity obligations in Paragraph
7.18.

Broad form property damage coverage.
Severability of interest.
Underground, explosion, and collapse coverage.

Personal injury coverage.

N o u &~ w

Additional insured endorsements that include both ongoing operations and products
and completed operations coverage through ISO Endorsements CG 20 10 10 01 and CG
20 37 10 01 (together); or CG 20 10 07 04 and CG 20 37 07 04 (together); or their
equivalent.

8. For design professional additional insureds, ISO Endorsement CG 20 32 07 04,
“Additional Insured—Engineers, Architects or Surveyors Not Engaged by the Named
Insured” or its equivalent.

Automobile liability: Contractor shall purchase and maintain automobile liability insurance
against claims for damages because of bodily injury or death of any person or property
damage arising out of the ownership, maintenance, or use of any motor vehicle. The
automobile liability policy shall be written on an occurrence basis.

Umbrella or excess liability: Contractor shall purchase and maintain umbrella or excess
liability insurance written over the underlying employer’s liability, commercial general
liability, and automobile liability insurance described in the paragraphs above. Subject to
industry-standard exclusions, the coverage afforded shall follow form as to each and every
one of the underlying policies.

Contractor’s pollution liability insurance: Contractor shall purchase and maintain a policy
covering third-party injury and property damage claims, including clean-up costs, as a result
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of pollution conditions arising from Contractor’s operations and completed operations. This
insurance shall be maintained for no less than three years after final completion.

Additional insureds: The Contractor’s commercial general liability, automobile liability,
umbrella or excess, and pollution liability policies shall include and list as additional
insureds Owner and Engineer, and any individuals or entities identified in the
Supplementary Conditions; include coverage for the respective officers, directors,
members, partners, employees, agents, consultants, and subcontractors of each and any of
all such additional insureds; and the insurance afforded to these additional insureds shall
provide primary coverage for all claims covered thereby (including as applicable those
arising from both ongoing and completed operations) on a non-contributory basis.
Contractor shall obtain all necessary endorsements to support these requirements.

Contractor’s professional liability insurance: If Contractor will provide or furnish
professional services under this Contract, through a delegation of professional design
services or otherwise, then Contractor shall be responsible for purchasing and maintaining
applicable professional liability insurance. This insurance shall provide protection against
claims arising out of performance of professional design or related services, and caused by
a negligent error, omission, or act for which the insured party is legally liable. It shall be
maintained throughout the duration of the Contract and for a minimum of two years after
Substantial Completion. If such professional design services are performed by a
Subcontractor, and not by Contractor itself, then the requirements of this paragraph may
be satisfied through the purchasing and maintenance of such insurance by such
Subcontractor.

General provisions: The policies of insurance required by this Paragraph 6.03 shall:
1. include at least the specific coverages provided in this Article.

2. be written for not less than the limits of liability provided in this Article and in the
Supplementary Conditions, or required by Laws or Regulations, whichever is greater.

3. contain a provision or endorsement that the coverage afforded will not be canceled,
materially changed, or renewal refused until at least 10 days prior written notice has
been given to Contractor. Within three days of receipt of any such written notice,
Contractor shall provide a copy of the notice to Owner, Engineer, and each other
insured under the policy.

4. remain in effect at least until final payment (and longer if expressly required in this
Article) and at all times thereafter when Contractor may be correcting, removing, or
replacing defective Work as a warranty or correction obligation, or otherwise, or
returning to the Site to conduct other tasks arising from the Contract Documents.

5. be appropriate for the Work being performed and provide protection from claims that
may arise out of or result from Contractor’s performance of the Work and Contractor’s
other obligations under the Contract Documents, whether it is to be performed by
Contractor, any Subcontractor or Supplier, or by anyone directly or indirectly
employed by any of them to perform any of the Work, or by anyone for whose acts
any of them may be liable.

The coverage requirements for specific policies of insurance must be met by such policies,
and not by reference to excess or umbrella insurance provided in other policies.
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6.04  Owner’s Liability Insurance

A.

In addition to the insurance required to be provided by Contractor under Paragraph 6.03,
Owner, at Owner’s option, may purchase and maintain at Owner’s expense Owner’s own
liability insurance as will protect Owner against claims which may arise from operations
under the Contract Documents.

Owner’s liability policies, if any, operate separately and independently from policies
required to be provided by Contractor, and Contractor cannot rely upon Owner’s liability
policies for any of Contractor’s obligations to the Owner, Engineer, or third parties.

6.05  Property Insurance

A.

Builder’s Risk: Unless otherwise provided in the Supplementary Conditions, Contractor shall
purchase and maintain builder’s risk insurance upon the Work on a completed value basis,
in the amount of the full insurable replacement cost thereof (subject to such deductible
amounts as may be provided in the Supplementary Conditions or required by Laws and
Regulations). This insurance shall:

1. include the Owner and Contractor as named insureds, and all Subcontractors, and any
individuals or entities required by the Supplementary Conditions to be insured under
such builder’s risk policy, as insureds or named insureds. For purposes of the
remainder of this Paragraph 6.05, Paragraphs 6.06 and 6.07, and any corresponding
Supplementary Conditions, the parties required to be insured shall collectively be
referred to as “insureds.”

2. be written on a builder’s risk “all risk” policy form that shall at least include insurance
for physical loss or damage to the Work, temporary buildings, falsework, and materials
and equipment in transit, and shall insure against at least the following perils or causes
of loss: fire; lightning; windstorm; riot; civil commotion; terrorism; vehicle impact;
aircraft; smoke; theft; vandalism and malicious mischief; mechanical breakdown,
boiler explosion, and artificially generated electric current; earthquake; volcanic
activity, and other earth movement; flood; collapse; explosion; debris removal;
demolition occasioned by enforcement of Laws and Regulations; water damage (other
than that caused by flood); and such other perils or causes of loss as may be
specifically required by the Supplementary Conditions. If insurance against mechanical
breakdown, boiler explosion, and artificially generated electric current; earthquake;
volcanic activity, and other earth movement; or flood, are not commercially available
under builder’s risk policies, by endorsement or otherwise, such insurance may be
provided through other insurance policies acceptable to Owner and Contractor.

3. cover, as insured property, at least the following: (a) the Work and all materials,
supplies, machinery, apparatus, equipment, fixtures, and other property of a similar
nature that are to be incorporated into or used in the preparation, fabrication,
construction, erection, or completion of the Work, including Owner-furnished or
assigned property; (b) spare parts inventory required within the scope of the Contract;
and (c) temporary works which are not intended to form part of the permanent
constructed Work but which are intended to provide working access to the Site, or to
the Work under construction, or which are intended to provide temporary support for
the Work under construction, including scaffolding, form work, fences, shoring,
falsework, and temporary structures.

4. cover expenses incurred in the repair or replacement of any insured property
(including but not limited to fees and charges of engineers and architects).
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5. extend to cover damage or loss to insured property while in temporary storage at the
Site or in a storage location outside the Site (but not including property stored at the
premises of a manufacturer or Supplier).

6. extend to cover damage or loss to insured property while in transit.

7. allow for partial occupation or use of the Work by Owner, such that those portions of
the Work that are not yet occupied or used by Owner shall remain covered by the
builder’s risk insurance.

8. allow for the waiver of the insurer’s subrogation rights, as set forth below.

9. provide primary coverage for all losses and damages caused by the perils or causes of
loss covered.

10. notinclude a co-insurance clause.

11. include an exception for ensuing losses from physical damage or loss with respect to
any defective workmanship, design, or materials exclusions.

12. include performance/hot testing and start-up.

13. be maintained in effect, subject to the provisions herein regarding Substantial
Completion and partial occupancy or use of the Work by Owner, until the Work is
complete.

Notice of Cancellation or Change: All the policies of insurance (and the certificates or other
evidence thereof) required to be purchased and maintained in accordance with this
Paragraph 6.05 will contain a provision or endorsement that the coverage afforded will not
be canceled or materially changed or renewal refused until at least 10 days prior written
notice has been given to the purchasing policyholder. Within three days of receipt of any
such written notice, the purchasing policyholder shall provide a copy of the notice to each
other insured.

Deductibles: The purchaser of any required builder’s risk or property insurance shall pay for
costs not covered because of the application of a policy deductible.

Partial Occupancy or Use by Owner: If Owner will occupy or use a portion or portions of the
Work prior to Substantial Completion of all the Work as provided in Paragraph 15.04, then
Owner (directly, if it is the purchaser of the builder’s risk policy, or through Contractor) will
provide notice of such occupancy or use to the builder’s risk insurer. The builder’s risk
insurance shall not be canceled or permitted to lapse on account of any such partial use or
occupancy; rather, those portions of the Work that are occupied or used by Owner may
come off the builder’s risk policy, while those portions of the Work not yet occupied or
used by Owner shall remain covered by the builder’s risk insurance.

Additional Insurance: If Contractor elects to obtain other special insurance to be included in
or supplement the builder’s risk or property insurance policies provided under this
Paragraph 6.05, it may do so at Contractor’s expense.

Insurance of Other Property: If the express insurance provisions of the Contract do not
require or address the insurance of a property item or interest, such as tools, construction
equipment, or other personal property owned by Contractor, a Subcontractor, or an
employee of Contractor or a Subcontractor, then the entity or individual owning such
property item will be responsible for deciding whether to insure it, and if so in what
amount.
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6.06  Waiver of Rights

A. All policies purchased in accordance with Paragraph 6.05, expressly including the builder’s
risk policy, shall contain provisions to the effect that in the event of payment of any loss or
damage the insurers will have no rights of recovery against any insureds thereunder, or
against Engineer or its consultants, or their officers, directors, members, partners,
employees, agents, consultants, or subcontractors. Owner and Contractor waive all rights
against each other and the respective officers, directors, members, partners, employees,
agents, consultants, and subcontractors of each and any of them, for all losses and
damages caused by, arising out of, or resulting from any of the perils or causes of loss
covered by such policies and any other property insurance applicable to the Work; and, in
addition, waive all such rights against Engineer, its consultants, all Subcontractors, all
individuals or entities identified in the Supplementary Conditions as insureds, and the
officers, directors, members, partners, employees, agents, consultants, and subcontractors
of each and any of them, under such policies for losses and damages so caused. None of
the above waivers shall extend to the rights that any party making such waiver may have to
the proceeds of insurance held by Owner or Contractor as trustee or fiduciary, or otherwise
payable under any policy so issued.

B. Owner waives all rights against Contractor, Subcontractors, and Engineer, and the officers,
directors, members, partners, employees, agents, consultants and subcontractors of each
and any of them, for:

1. loss due to business interruption, loss of use, or other consequential loss extending
beyond direct physical loss or damage to Owner’s property or the Work caused by,
arising out of, or resulting from fire or other perils whether or not insured by Owner;
and

2. loss or damage to the completed Project or part thereof caused by, arising out of, or
resulting from fire or other insured peril or cause of loss covered by any property
insurance maintained on the completed Project or part thereof by Owner during
partial occupancy or use pursuant to Paragraph 15.04, after Substantial Completion
pursuant to Paragraph 15.03, or after final payment pursuant to Paragraph 15.06.

C. Anyinsurance policy maintained by Owner covering any loss, damage or consequential loss
referred to in Paragraph 6.06.B shall contain provisions to the effect that in the event of
payment of any such loss, damage, or consequential loss, the insurers will have no rights of
recovery against Contractor, Subcontractors, or Engineer, or the officers, directors,
members, partners, employees, agents, consultants, or subcontractors of each and any of
them.

D. Contractor shall be responsible for assuring that the agreement under which a
Subcontractor performs a portion of the Work contains provisions whereby the
Subcontractor waives all rights against Owner, Contractor, all individuals or entities
identified in the Supplementary Conditions as insureds, the Engineer and its consultants,
and the officers, directors, members, partners, employees, agents, consultants, and
subcontractors of each and any of them, for all losses and damages caused by, arising out
of, relating to, or resulting from any of the perils or causes of loss covered by builder’s risk
insurance and any other property insurance applicable to the Work.

6.07  Receipt and Application of Property Insurance Proceeds

A. Any insured loss under the builder’s risk and other policies of insurance required by
Paragraph 6.05 will be adjusted and settled with the named insured that purchased the
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policy. Such named insured shall act as fiduciary for the other insureds, and give notice to
such other insureds that adjustment and settlement of a claim is in progress. Any other
insured may state its position regarding a claim for insured loss in writing within 15 days
after notice of such claim.

Proceeds for such insured losses may be made payable by the insurer either jointly to
multiple insureds, or to the named insured that purchased the policy in its own right and as
fiduciary for other insureds, subject to the requirements of any applicable mortgage clause.
A named insured receiving insurance proceeds under the builder’s risk and other policies of
insurance required by Paragraph 6.05 shall distribute such proceeds in accordance with
such agreement as the parties in interest may reach, or as otherwise required under the
dispute resolution provisions of this Contract or applicable Laws and Regulations.

If no other special agreement is reached, the damaged Work shall be repaired or replaced,
the money so received applied on account thereof, and the Work and the cost thereof
covered by Change Order, if needed.

ARTICLE 7 — CONTRACTOR’S RESPONSIBILITIES

7.01

7.02

7.03

Supervision and Superintendence

A.

Contractor shall supervise, inspect, and direct the Work competently and efficiently,
devoting such attention thereto and applying such skills and expertise as may be necessary
to perform the Work in accordance with the Contract Documents. Contractor shall be solely
responsible for the means, methods, techniques, sequences, and procedures of
construction.

At all times during the progress of the Work, Contractor shall assign a competent resident
superintendent who shall not be replaced without written notice to Owner and Engineer
except under extraordinary circumstances.

Labor; Working Hours

A

Contractor shall provide competent, suitably qualified personnel to survey and lay out the
Work and perform construction as required by the Contract Documents. Contractor shall at
all times maintain good discipline and order at the Site.

Except as otherwise required for the safety or protection of persons or the Work or
property at the Site or adjacent thereto, and except as otherwise stated in the Contract
Documents, all Work at the Site shall be performed during regular working hours, Monday
through Friday. Contractor will not perform Work on a Saturday, Sunday, or any legal
holiday. Contractor may perform Work outside regular working hours or on Saturdays,
Sundays, or legal holidays only with Owner’s written consent, which will not be
unreasonably withheld.

Services, Materials, and Equipment

A.

Unless otherwise specified in the Contract Documents, Contractor shall provide and
assume full responsibility for all services, materials, equipment, labor, transportation,
construction equipment and machinery, tools, appliances, fuel, power, light, heat,
telephone, water, sanitary facilities, temporary facilities, and all other facilities and
incidentals necessary for the performance, testing, start up, and completion of the Work,
whether or not such items are specifically called for in the Contract Documents.

All materials and equipment incorporated into the Work shall be of good quality and new,
except as otherwise provided in the Contract Documents. All special warranties and
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guarantees required by the Specifications shall expressly run to the benefit of Owner. If
required by Engineer, Contractor shall furnish satisfactory evidence (including reports of
required tests) as to the source, kind, and quality of materials and equipment.

All materials and equipment shall be stored, applied, installed, connected, erected,
protected, used, cleaned, and conditioned in accordance with instructions of the applicable
Supplier, except as otherwise may be provided in the Contract Documents.

7.04  “Or Equals”

A

Whenever an item of material or equipment is specified or described in the Contract
Documents by using the name of a proprietary item or the name of a particular Supplier,
the Contract Price has been based upon Contractor furnishing such item as specified. The
specification or description of such an item is intended to establish the type, function,
appearance, and quality required. Unless the specification or description contains or is
followed by words reading that no like, equivalent, or “or equal” item is permitted,
Contractor may request that Engineer authorize the use of other items of material or
equipment, or items from other proposed suppliers under the circumstances described
below.

1. If Engineer in its sole discretion determines that an item of material or equipment
proposed by Contractor is functionally equal to that named and sufficiently similar so
that no change in related Work will be required, Engineer shall deem it an “or equal”
item. For the purposes of this paragraph, a proposed item of material or equipment
will be considered functionally equal to an item so named if:

a. inthe exercise of reasonable judgment Engineer determines that:

1) it is at least equal in materials of construction, quality, durability,
appearance, strength, and design characteristics;

2) it will reliably perform at least equally well the function and achieve the
results imposed by the design concept of the completed Project as a
functioning whole;

3) it has a proven record of performance and availability of responsive service;
and

4) itis not objectionable to Owner.
b. Contractor certifies that, if approved and incorporated into the Work:

1) there will be no increase in cost to the Owner or increase in Contract Times;
and

2) it will conform substantially to the detailed requirements of the item named
in the Contract Documents.

Contractor’s Expense: Contractor shall provide all data in support of any proposed “or
equal” item at Contractor’s expense.

Engineer’s Evaluation and Determination: Engineer will be allowed a reasonable time to
evaluate each “or-equal” request. Engineer may require Contractor to furnish additional
data about the proposed “or-equal” item. Engineer will be the sole judge of acceptability.
No “or-equal” item will be ordered, furnished, installed, or utilized until Engineer’s review is
complete and Engineer determines that the proposed item is an “or-equal”, which will be
evidenced by an approved Shop Drawing or other written communication. Engineer will
advise Contractor in writing of any negative determination.
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Effect of Engineer’s Determination: Neither approval nor denial of an “or-equal” request
shall result in any change in Contract Price. The Engineer’s denial of an “or-equal” request
shall be final and binding, and may not be reversed through an appeal under any provision
of the Contract Documents.

Treatment as a Substitution Request: If Engineer determines that an item of material or
equipment proposed by Contractor does not qualify as an “or-equal” item, Contractor may
request that Engineer considered the proposed item as a substitute pursuant to Paragraph
7.05.

7.05  Substitutes

A.

Unless the specification or description of an item of material or equipment required to be
furnished under the Contract Documents contains or is followed by words reading that no
substitution is permitted, Contractor may request that Engineer authorize the use of other
items of material or equipment under the circumstances described below. To the extent
possible such requests shall be made before commencement of related construction at the
Site.

1. Contractor shall submit sufficient information as provided below to allow Engineer to
determine if the item of material or equipment proposed is functionally equivalent to
that named and an acceptable substitute therefor. Engineer will not accept requests
for review of proposed substitute items of material or equipment from anyone other
than Contractor.

2. The requirements for review by Engineer will be as set forth in Paragraph 7.05.B, as
supplemented by the Specifications, and as Engineer may decide is appropriate under
the circumstances.

3. Contractor shall make written application to Engineer for review of a proposed
substitute item of material or equipment that Contractor seeks to furnish or use. The
application:

a. shall certify that the proposed substitute item will:

1) perform adequately the functions and achieve the results called for by the
general design,

2) be similar in substance to that specified, and
3) be suited to the same use as that specified.
b. will state:

1) the extent, if any, to which the use of the proposed substitute item will
necessitate a change in Contract Times,

2) whether use of the proposed substitute item in the Work will require a
change in any of the Contract Documents (or in the provisions of any other
direct contract with Owner for other work on the Project) to adapt the
design to the proposed substitute item, and

3) whether incorporation or use of the proposed substitute item in connection
with the Work is subject to payment of any license fee or royalty.

c. will identify:

1) all variations of the proposed substitute item from that specified, and
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7.06

2) available engineering, sales, maintenance, repair, and replacement services.

d. shall contain an itemized estimate of all costs or credits that will result directly or
indirectly from use of such substitute item, including but not limited to changes in
Contract Price, shared savings, costs of redesign, and claims of other contractors
affected by any resulting change.

Engineer’s Evaluation and Determination: Engineer will be allowed a reasonable time to
evaluate each substitute request, and to obtain comments and direction from Owner.
Engineer may require Contractor to furnish additional data about the proposed substitute
item. Engineer will be the sole judge of acceptability. No substitute will be ordered,
furnished, installed, or utilized until Engineer’s review is complete and Engineer determines
that the proposed item is an acceptable substitute. Engineer’s determination will be
evidenced by a Field Order or a proposed Change Order accounting for the substitution
itself and all related impacts, including changes in Contract Price or Contract Times.
Engineer will advise Contractor in writing of any negative determination.

Special Guarantee: Owner may require Contractor to furnish at Contractor’s expense a
special performance guarantee or other surety with respect to any substitute.

Reimbursement of Engineer’s Cost: Engineer will record Engineer’s costs in evaluating a
substitute proposed or submitted by Contractor. Whether or not Engineer approves a
substitute so proposed or submitted by Contractor, Contractor shall reimburse Owner for
the reasonable charges of Engineer for evaluating each such proposed substitute.
Contractor shall also reimburse Owner for the reasonable charges of Engineer for making
changes in the Contract Documents (or in the provisions of any other direct contract with
Owner) resulting from the acceptance of each proposed substitute.

Contractor’s Expense: Contractor shall provide all data in support of any proposed
substitute at Contractor’s expense.

Effect of Engineer’s Determination: If Engineer approves the substitution request,
Contractor shall execute the proposed Change Order and proceed with the substitution.
The Engineer’s denial of a substitution request shall be final and binding, and may not be
reversed through an appeal under any provision of the Contract Documents. Contractor
may challenge the scope of reimbursement costs imposed under Paragraph 7.05.D, by
timely submittal of a Change Proposal.

Concerning Subcontractors, Suppliers, and Others

A.

Contractor may retain Subcontractors and Suppliers for the performance of parts of the
Work. Such Subcontractors and Suppliers must be acceptable to Owner.

Contractor shall retain specific Subcontractors, Suppliers, or other individuals or entities for
the performance of designated parts of the Work if required by the Contract to do so.

Subsequent to the submittal of Contractor’s Bid or final negotiation of the terms of the
Contract, Owner may not require Contractor to retain any Subcontractor, Supplier, or other
individual or entity to furnish or perform any of the Work against which Contractor has
reasonable objection.

Prior to entry into any binding subcontract or purchase order, Contractor shall submit to
Owner the identity of the proposed Subcontractor or Supplier (unless Owner has already
deemed such proposed Subcontractor or Supplier acceptable, during the bidding process or
otherwise). Such proposed Subcontractor or Supplier shall be deemed acceptable to Owner
unless Owner raises a substantive, reasonable objection within five days.
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Owner may require the replacement of any Subcontractor, Supplier, or other individual or
entity retained by Contractor to perform any part of the Work. Owner also may require
Contractor to retain specific replacements; provided, however, that Owner may not require
a replacement to which Contractor has a reasonable objection. If Contractor has submitted
the identity of certain Subcontractors, Suppliers, or other individuals or entities for
acceptance by Owner, and Owner has accepted it (either in writing or by failing to make
written objection thereto), then Owner may subsequently revoke the acceptance of any
such Subcontractor, Supplier, or other individual or entity so identified solely on the basis
of substantive, reasonable objection after due investigation. Contractor shall submit an
acceptable replacement for the rejected Subcontractor, Supplier, or other individual or
entity.

If Owner requires the replacement of any Subcontractor, Supplier, or other individual or
entity retained by Contractor to perform any part of the Work, then Contractor shall be
entitled to an adjustment in Contract Price or Contract Times, or both, with respect to the
replacement; and Contractor shall initiate a Change Proposal for such adjustment within 30
days of Owner’s requirement of replacement.

No acceptance by Owner of any such Subcontractor, Supplier, or other individual or entity,
whether initially or as a replacement, shall constitute a waiver of the right of Owner to the
completion of the Work in accordance with the Contract Documents.

On a monthly basis Contractor shall submit to Engineer a complete list of all Subcontractors
and Suppliers having a direct contract with Contractor, and of all other Subcontractors and
Suppliers known to Contractor at the time of submittal.

Contractor shall be fully responsible to Owner and Engineer for all acts and omissions of the
Subcontractors, Suppliers, and other individuals or entities performing or furnishing any of
the Work just as Contractor is responsible for Contractor’s own acts and omissions.

Contractor shall be solely responsible for scheduling and coordinating the work of
Subcontractors, Suppliers, and all other individuals or entities performing or furnishing any
of the Work.

Contractor shall restrict all Subcontractors, Suppliers, and such other individuals or entities
performing or furnishing any of the Work from communicating with Engineer or Owner,
except through Contractor or in case of an emergency, or as otherwise expressly allowed
herein.

The divisions and sections of the Specifications and the identifications of any Drawings shall
not control Contractor in dividing the Work among Subcontractors or Suppliers or
delineating the Work to be performed by any specific trade.

All Work performed for Contractor by a Subcontractor or Supplier shall be pursuant to an
appropriate contractual agreement that specifically binds the Subcontractor or Supplier to
the applicable terms and conditions of the Contract Documents for the benefit of Owner
and Engineer.

Owner may furnish to any Subcontractor or Supplier, to the extent practicable, information
about amounts paid to Contractor on account of Work performed for Contractor by the
particular Subcontractor or Supplier.
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Nothing in the Contract Documents:

1. shall create for the benefit of any such Subcontractor, Supplier, or other individual or
entity any contractual relationship between Owner or Engineer and any such
Subcontractor, Supplier, or other individual or entity; nor

2. shall create any obligation on the part of Owner or Engineer to pay or to see to the
payment of any money due any such Subcontractor, Supplier, or other individual or
entity except as may otherwise be required by Laws and Regulations.

7.07  Patent Fees and Royalties

A.

Contractor shall pay all license fees and royalties and assume all costs incident to the use in
the performance of the Work or the incorporation in the Work of any invention, design,
process, product, or device which is the subject of patent rights or copyrights held by
others. If a particular invention, design, process, product, or device is specified in the
Contract Documents for use in the performance of the Work and if, to the actual
knowledge of Owner or Engineer, its use is subject to patent rights or copyrights calling for
the payment of any license fee or royalty to others, the existence of such rights shall be
disclosed by Owner in the Contract Documents.

To the fullest extent permitted by Laws and Regulations, Owner shall indemnify and hold
harmless Contractor, and its officers, directors, members, partners, employees, agents,
consultants, and subcontractors from and against all claims, costs, losses, and damages
(including but not limited to all fees and charges of engineers, architects, attorneys, and
other professionals, and all court or arbitration or other dispute resolution costs) arising
out of or relating to any infringement of patent rights or copyrights incident to the use in
the performance of the Work or resulting from the incorporation in the Work of any
invention, design, process, product, or device specified in the Contract Documents, but not
identified as being subject to payment of any license fee or royalty to others required by
patent rights or copyrights.

To the fullest extent permitted by Laws and Regulations, Contractor shall indemnify and
hold harmless Owner and Engineer, and the officers, directors, members, partners,
employees, agents, consultants and subcontractors of each and any of them from and
against all claims, costs, losses, and damages (including but not limited to all fees and
charges of engineers, architects, attorneys, and other professionals and all court or
arbitration or other dispute resolution costs) arising out of or relating to any infringement
of patent rights or copyrights incident to the use in the performance of the Work or
resulting from the incorporation in the Work of any invention, design, process, product, or
device not specified in the Contract Documents.

7.08 Permits

A.

Unless otherwise provided in the Contract Documents, Contractor shall obtain and pay for
all construction permits and licenses. Owner shall assist Contractor, when necessary, in
obtaining such permits and licenses. Contractor shall pay all governmental charges and
inspection fees necessary for the prosecution of the Work which are applicable at the time
of the submission of Contractor’s Bid (or when Contractor became bound under a
negotiated contract). Owner shall pay all charges of utility owners for connections for
providing permanent service to the Work
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7.09 Taxes

A.

Contractor shall pay all sales, consumer, use, and other similar taxes required to be paid by
Contractor in accordance with the Laws and Regulations of the place of the Project which
are applicable during the performance of the Work.

7.10 Laws and Regulations

A

Contractor shall give all notices required by and shall comply with all Laws and Regulations
applicable to the performance of the Work. Except where otherwise expressly required by
applicable Laws and Regulations, neither Owner nor Engineer shall be responsible for
monitoring Contractor’s compliance with any Laws or Regulations.

If Contractor performs any Work or takes any other action knowing or having reason to
know that it is contrary to Laws or Regulations, Contractor shall bear all resulting costs and
losses, and shall indemnify and hold harmless Owner and Engineer, and the officers,
directors, members, partners, employees, agents, consultants, and subcontractors of each
and any of them from and against all claims, costs, losses, and damages (including but not
limited to all fees and charges of engineers, architects, attorneys, and other professionals
and all court or arbitration or other dispute resolution costs) arising out of or relating to
such Work or other action. It shall not be Contractor’s responsibility to make certain that
the Work described in the Contract Documents is in accordance with Laws and Regulations,
but this shall not relieve Contractor of Contractor’s obligations under Paragraph 3.03.

Owner or Contractor may give notice to the other party of any changes after the
submission of Contractor’s Bid (or after the date when Contractor became bound under a
negotiated contract) in Laws or Regulations having an effect on the cost or time of
performance of the Work, including but not limited to changes in Laws or Regulations
having an effect on procuring permits and on sales, use, value-added, consumption, and
other similar taxes. If Owner and Contractor are unable to agree on entitlement to or on
the amount or extent, if any, of any adjustment in Contract Price or Contract Times
resulting from such changes, then within 30 days of such notice Contractor may submit a
Change Proposal, or Owner may initiate a Claim.

7.11 Record Documents

A.

Contractor shall maintain in a safe place at the Site one printed record copy of all Drawings,
Specifications, Addenda, Change Orders, Work Change Directives, Field Orders, written
interpretations and clarifications, and approved Shop Drawings. Contractor shall keep such
record documents in good order and annotate them to show changes made during
construction. These record documents, together with all approved Samples, will be
available to Engineer for reference. Upon completion of the Work, Contractor shall deliver
these record documents to Engineer.

7.12  Safety and Protection

A

Contractor shall be solely responsible for initiating, maintaining, and supervising all safety
precautions and programs in connection with the Work. Such responsibility does not
relieve Subcontractors of their responsibility for the safety of persons or property in the
performance of their work, nor for compliance with applicable safety Laws and Regulations.
Contractor shall take all necessary precautions for the safety of, and shall provide the
necessary protection to prevent damage, injury, or loss to:

1. all persons on the Site or who may be affected by the Work;
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7.13

7.14

2. all the Work and materials and equipment to be incorporated therein, whether in
storage on or off the Site; and

3. other property at the Site or adjacent thereto, including trees, shrubs, lawns, walks,
pavements, roadways, structures, other work in progress, utilities, and Underground
Facilities not designated for removal, relocation, or replacement in the course of
construction.

Contractor shall comply with all applicable Laws and Regulations relating to the safety of
persons or property, or to the protection of persons or property from damage, injury, or
loss; and shall erect and maintain all necessary safeguards for such safety and protection.
Contractor shall notify Owner; the owners of adjacent property, Underground Facilities,
and other utilities; and other contractors and utility owners performing work at or adjacent
to the Site, when prosecution of the Work may affect them, and shall cooperate with them
in the protection, removal, relocation, and replacement of their property or work in
progress.

Contractor shall comply with the applicable requirements of Owner’s safety programs, if
any. The Supplementary Conditions identify any Owner’s safety programs that are
applicable to the Work.

Contractor shall inform Owner and Engineer of the specific requirements of Contractor’s
safety program with which Owner’s and Engineer’s employees and representatives must
comply while at the Site.

All damage, injury, or loss to any property referred to in Paragraph 7.12.A.2 or 7.12.A.3
caused, directly or indirectly, in whole or in part, by Contractor, any Subcontractor,
Supplier, or any other individual or entity directly or indirectly employed by any of them to
perform any of the Work, or anyone for whose acts any of them may be liable, shall be
remedied by Contractor at its expense (except damage or loss attributable to the fault of
Drawings or Specifications or to the acts or omissions of Owner or Engineer or anyone
employed by any of them, or anyone for whose acts any of them may be liable, and not
attributable, directly or indirectly, in whole or in part, to the fault or negligence of
Contractor or any Subcontractor, Supplier, or other individual or entity directly or indirectly
employed by any of them).

Contractor’s duties and responsibilities for safety and protection shall continue until such
time as all the Work is completed and Engineer has issued a notice to Owner and
Contractor in accordance with Paragraph 15.06.B that the Work is acceptable (except as
otherwise expressly provided in connection with Substantial Completion).

Contractor’s duties and responsibilities for safety and protection shall resume whenever
Contractor or any Subcontractor or Supplier returns to the Site to fulfill warranty or
correction obligations, or to conduct other tasks arising from the Contract Documents.

Safety Representative

Contractor shall designate a qualified and experienced safety representative at the Site
whose duties and responsibilities shall be the prevention of accidents and the maintaining
and supervising of safety precautions and programs.

Hazard Communication Programs

Contractor shall be responsible for coordinating any exchange of material safety data
sheets or other hazard communication information required to be made available to or
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exchanged between or among employers at the Site in accordance with Laws or
Regulations.

7.15  Emergencies

A. In emergencies affecting the safety or protection of persons or the Work or property at the
Site or adjacent thereto, Contractor is obligated to act to prevent threatened damage,
injury, or loss. Contractor shall give Engineer prompt written notice if Contractor believes
that any significant changes in the Work or variations from the Contract Documents have
been caused thereby or are required as a result thereof. If Engineer determines that a
change in the Contract Documents is required because of the action taken by Contractor in
response to such an emergency, a Work Change Directive or Change Order will be issued.

7.16  Shop Drawings, Samples, and Other Submittals

A. Shop Drawing and Sample Submittal Requirements:

1. Before submitting a Shop Drawing or Sample, Contractor shall have:

a.

reviewed and coordinated the Shop Drawing or Sample with other Shop Drawings
and Samples and with the requirements of the Work and the Contract
Documents;

determined and verified all field measurements, quantities, dimensions, specified
performance and design criteria, installation requirements, materials, catalog
numbers, and similar information with respect thereto;

determined and verified the suitability of all materials and equipment offered
with respect to the indicated application, fabrication, shipping, handling, storage,
assembly, and installation pertaining to the performance of the Work; and

determined and verified all information relative to Contractor’s responsibilities
for means, methods, techniques, sequences, and procedures of construction, and
safety precautions and programs incident thereto.

2. Each submittal shall bear a stamp or specific written certification that Contractor has
satisfied Contractor’s obligations under the Contract Documents with respect to
Contractor’s review of that submittal, and that Contractor approves the submittal.

3. With each submittal, Contractor shall give Engineer specific written notice of any
variations that the Shop Drawing or Sample may have from the requirements of the
Contract Documents. This notice shall be set forth in a written communication
separate from the Shop Drawings or Sample submittal; and, in addition, in the case of
Shop Drawings by a specific notation made on each Shop Drawing submitted to
Engineer for review and approval of each such variation.

B. Submittal Procedures for Shop Drawings and Samples: Contractor shall submit Shop
Drawings and Samples to Engineer for review and approval in accordance with the
accepted Schedule of Submittals. Each submittal will be identified as Engineer may require.

1. Shop Drawings:

a.

b.

Contractor shall submit the number of copies required in the Specifications.

Data shown on the Shop Drawings will be complete with respect to quantities,
dimensions, specified performance and design criteria, materials, and similar data
to show Engineer the services, materials, and equipment Contractor proposes to
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provide and to enable Engineer to review the information for the limited
purposes required by Paragraph 7.16.D.

Samples:
a. Contractor shall submit the number of Samples required in the Specifications.

b. Contractor shall clearly identify each Sample as to material, Supplier, pertinent
data such as catalog numbers, the use for which intended and other data as
Engineer may require to enable Engineer to review the submittal for the limited
purposes required by Paragraph 7.16.D.

Where a Shop Drawing or Sample is required by the Contract Documents or the
Schedule of Submittals, any related Work performed prior to Engineer’s review and
approval of the pertinent submittal will be at the sole expense and responsibility of
Contractor.

Other Submittals: Contractor shall submit other submittals to Engineer in accordance with
the accepted Schedule of Submittals, and pursuant to the applicable terms of the
Specifications.

Engineer’s Review:

1.

Engineer will provide timely review of Shop Drawings and Samples in accordance with
the Schedule of Submittals acceptable to Engineer. Engineer’s review and approval will
be only to determine if the items covered by the submittals will, after installation or
incorporation in the Work, conform to the information given in the Contract
Documents and be compatible with the design concept of the completed Project as a
functioning whole as indicated by the Contract Documents.

Engineer’s review and approval will not extend to means, methods, techniques,
sequences, or procedures of construction or to safety precautions or programs
incident thereto.

Engineer’s review and approval of a separate item as such will not indicate approval of
the assembly in which the item functions.

Engineer’s review and approval of a Shop Drawing or Sample shall not relieve
Contractor from responsibility for any variation from the requirements of the Contract
Documents unless Contractor has complied with the requirements of Paragraph
7.16.A.3 and Engineer has given written approval of each such variation by specific
written notation thereof incorporated in or accompanying the Shop Drawing or
Sample. Engineer will document any such approved variation from the requirements
of the Contract Documents in a Field Order.

Engineer’s review and approval of a Shop Drawing or Sample shall not relieve
Contractor from responsibility for complying with the requirements of Paragraph
7.16.A and B.

Engineer’s review and approval of a Shop Drawing or Sample, or of a variation from
the requirements of the Contract Documents, shall not, under any circumstances,
change the Contract Times or Contract Price, unless such changes are included in a
Change Order.

Neither Engineer’s receipt, review, acceptance or approval of a Shop Drawing, Sample,
or other submittal shall result in such item becoming a Contract Document.
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E.

8. Contractor shall perform the Work in compliance with the requirements and
commitments set forth in approved Shop Drawings and Samples, subject to the
provisions of Paragraph 7.16.D.4.

Resubmittal Procedures:

1. Contractor shall make corrections required by Engineer and shall return the required
number of corrected copies of Shop Drawings and submit, as required, new Samples
for review and approval. Contractor shall direct specific attention in writing to
revisions other than the corrections called for by Engineer on previous submittals.

2. Contractor shall furnish required submittals with sufficient information and accuracy
to obtain required approval of an item with no more than three submittals. Engineer
will record Engineer’s time for reviewing a fourth or subsequent submittal of a Shop
Drawings, sample, or other item requiring approval, and Contractor shall be
responsible for Engineer’s charges to Owner for such time. Owner may impose a set-
off against payments due to Contractor to secure reimbursement for such charges.

3. If Contractor requests a change of a previously approved submittal item, Contractor
shall be responsible for Engineer’s charges to Owner for its review time, and Owner
may impose a set-off against payments due to Contractor to secure reimbursement for
such charges, unless the need for such change is beyond the control of Contractor.

7.17  Contractor’s General Warranty and Guarantee

A.

Contractor warrants and guarantees to Owner that all Work will be in accordance with the
Contract Documents and will not be defective. Engineer and its officers, directors,
members, partners, employees, agents, consultants, and subcontractors shall be entitled to
rely on Contractor’s warranty and guarantee.

Contractor’s warranty and guarantee hereunder excludes defects or damage caused by:

1. abuse, modification, or improper maintenance or operation by persons other than
Contractor, Subcontractors, Suppliers, or any other individual or entity for whom
Contractor is responsible; or

2. normal wear and tear under normal usage.

Contractor’s obligation to perform and complete the Work in accordance with the Contract
Documents shall be absolute. None of the following will constitute an acceptance of Work
that is not in accordance with the Contract Documents or a release of Contractor’s
obligation to perform the Work in accordance with the Contract Documents:

1. observations by Engineer;
2. recommendation by Engineer or payment by Owner of any progress or final payment;

3. the issuance of a certificate of Substantial Completion by Engineer or any payment
related thereto by Owner;

use or occupancy of the Work or any part thereof by Owner;
any review and approval of a Shop Drawing or Sample submittal;
the issuance of a notice of acceptability by Engineer;

any inspection, test, or approval by others; or

© N o v &

any correction of defective Work by Owner.
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If the Contract requires the Contractor to accept the assighment of a contract entered into
by Owner, then the specific warranties, guarantees, and correction obligations contained in
the assigned contract shall govern with respect to Contractor’s performance obligations to
Owner for the Work described in the assigned contract.

7.18 Indemnification

A

To the fullest extent permitted by Laws and Regulations, and in addition to any other
obligations of Contractor under the Contract or otherwise, Contractor shall indemnify and
hold harmless Owner and Engineer, and the officers, directors, members, partners,
employees, agents, consultants and subcontractors of each and any of them from and
against all claims, costs, losses, and damages (including but not limited to all fees and
charges of engineers, architects, attorneys, and other professionals and all court or
arbitration or other dispute resolution costs) arising out of or relating to the performance
of the Work, provided that any such claim, cost, loss, or damage is attributable to bodily
injury, sickness, disease, or death, or to injury to or destruction of tangible property (other
than the Work itself), including the loss of use resulting therefrom but only to the extent
caused by any negligent act or omission of Contractor, any Subcontractor, any Supplier, or
any individual or entity directly or indirectly employed by any of them to perform any of
the Work or anyone for whose acts any of them may be liable.

In any and all claims against Owner or Engineer or any of their officers, directors, members,
partners, employees, agents, consultants, or subcontractors by any employee (or the
survivor or personal representative of such employee) of Contractor, any Subcontractor,
any Supplier, or any individual or entity directly or indirectly employed by any of them to
perform any of the Work, or anyone for whose acts any of them may be liable, the
indemnification obligation under Paragraph 7.18.A shall not be limited in any way by any
limitation on the amount or type of damages, compensation, or benefits payable by or for
Contractor or any such Subcontractor, Supplier, or other individual or entity under workers’
compensation acts, disability benefit acts, or other employee benefit acts.

The indemnification obligations of Contractor under Paragraph 7.18.A shall not extend to
the liability of Engineer and Engineer’s officers, directors, members, partners, employees,
agents, consultants and subcontractors arising out of:

1. the preparation or approval of, or the failure to prepare or approve maps, Drawings,
opinions, reports, surveys, Change Orders, designs, or Specifications; or

2. giving directions or instructions, or failing to give them, if that is the primary cause of
the injury or damage.

7.19  Delegation of Professional Design Services

A.

Contractor will not be required to provide professional design services unless such services
are specifically required by the Contract Documents for a portion of the Work or unless
such services are required to carry out Contractor’s responsibilities for construction means,
methods, techniques, sequences and procedures. Contractor shall not be required to
provide professional services in violation of applicable Laws and Regulations.

If professional design services or certifications by a design professional related to systems,
materials, or equipment are specifically required of Contractor by the Contract Documents,
Owner and Engineer will specify all performance and design criteria that such services must
satisfy. Contractor shall cause such services or certifications to be provided by a properly
licensed professional, whose signature and seal shall appear on all drawings, calculations,
specifications, certifications, and other submittals prepared by such professional. Shop
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Drawings and other submittals related to the Work designed or certified by such
professional, if prepared by others, shall bear such professional’s written approval when
submitted to Engineer.

Owner and Engineer shall be entitled to rely upon the adequacy, accuracy, and
completeness of the services, certifications, or approvals performed by such design
professionals, provided Owner and Engineer have specified to Contractor all performance
and design criteria that such services must satisfy.

Pursuant to this paragraph, Engineer’s review and approval of design calculations and
design drawings will be only for the limited purpose of checking for conformance with
performance and design criteria given and the design concept expressed in the Contract
Documents. Engineer’s review and approval of Shop Drawings and other submittals (except
design calculations and design drawings) will be only for the purpose stated in Paragraph
7.16.D.1.

Contractor shall not be responsible for the adequacy of the performance or design criteria
specified by Owner or Engineer.

ARTICLE 8 — OTHER WORK AT THE SITE

8.01 Other Work

A.

In addition to and apart from the Work under the Contract Documents, the Owner may
perform other work at or adjacent to the Site. Such other work may be performed by
Owner’s employees, or through contracts between the Owner and third parties. Owner
may also arrange to have third-party utility owners perform work on their utilities and
facilities at or adjacent to the Site.

If Owner performs other work at or adjacent to the Site with Owner’s employees, or
through contracts for such other work, then Owner shall give Contractor written notice
thereof prior to starting any such other work. If Owner has advance information regarding
the start of any utility work at or adjacent to the Site, Owner shall provide such information
to Contractor.

Contractor shall afford each other contractor that performs such other work, each utility
owner performing other work, and Owner, if Owner is performing other work with Owner’s
employees, proper and safe access to the Site, and provide a reasonable opportunity for
the introduction and storage of materials and equipment and the execution of such other
work. Contractor shall do all cutting, fitting, and patching of the Work that may be required
to properly connect or otherwise make its several parts come together and properly
integrate with such other work. Contractor shall not endanger any work of others by
cutting, excavating, or otherwise altering such work; provided, however, that Contractor
may cut or alter others' work with the written consent of Engineer and the others whose
work will be affected.

If the proper execution or results of any part of Contractor’s Work depends upon work
performed by others under this Article 8, Contractor shall inspect such other work and
promptly report to Engineer in writing any delays, defects, or deficiencies in such other
work that render it unavailable or unsuitable for the proper execution and results of
Contractor’s Work. Contractor’s failure to so report will constitute an acceptance of such
other work as fit and proper for integration with Contractor’s Work except for latent
defects and deficiencies in such other work.
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8.02  Coordination

A.

If Owner intends to contract with others for the performance of other work at or adjacent
to the Site, to perform other work at or adjacent to the Site with Owner’s employees, or to
arrange to have utility owners perform work at or adjacent to the Site, the following will be
set forth in the Supplementary Conditions or provided to Contractor prior to the start of
any such other work:

1. the identity of the individual or entity that will have authority and responsibility for
coordination of the activities among the various contractors;

2. an itemization of the specific matters to be covered by such authority and
responsibility; and

3. the extent of such authority and responsibilities.

Unless otherwise provided in the Supplementary Conditions, Owner shall have sole
authority and responsibility for such coordination.

8.03  Legal Relationships

A.

If, in the course of performing other work at or adjacent to the Site for Owner, the Owner’s
employees, any other contractor working for Owner, or any utility owner for whom the
Owner is responsible causes damage to the Work or to the property of Contractor or its
Subcontractors, or delays, disrupts, interferes with, or increases the scope or cost of the
performance of the Work, through actions or inaction, then Contractor shall be entitled to
an equitable adjustment in the Contract Price or the Contract Times, or both. Contractor
must submit any Change Proposal seeking an equitable adjustment in the Contract Price or
the Contract Times under this paragraph within 30 days of the damaging, delaying,
disrupting, or interfering event. The entitlement to, and extent of, any such equitable
adjustment shall take into account information (if any) regarding such other work that was
provided to Contractor in the Contract Documents prior to the submittal of the Bid or the
final negotiation of the terms of the Contract. When applicable, any such equitable
adjustment in Contract Price shall be conditioned on Contractor assigning to Owner all
Contractor’s rights against such other contractor or utility owner with respect to the
damage, delay, disruption, or interference that is the subject of the adjustment.
Contractor’s entitlement to an adjustment of the Contract Times is conditioned on such
adjustment being essential to Contractor’s ability to complete the Work within the Contract
Times.

Contractor shall take reasonable and customary measures to avoid damaging, delaying,
disrupting, or interfering with the work of Owner, any other contractor, or any utility owner
performing other work at or adjacent to the Site. If Contractor fails to take such measures
and as a result damages, delays, disrupts, or interferes with the work of any such other
contractor or utility owner, then Owner may impose a set-off against payments due to
Contractor, and assign to such other contractor or utility owner the Owner’s contractual
rights against Contractor with respect to the breach of the obligations set forth in this
paragraph.

When Owner is performing other work at or adjacent to the Site with Owner’s employees,
Contractor shall be liable to Owner for damage to such other work, and for the reasonable
direct delay, disruption, and interference costs incurred by Owner as a result of
Contractor’s failure to take reasonable and customary measures with respect to Owner’s
other work. In response to such damage, delay, disruption, or interference, Owner may
impose a set-off against payments due to Contractor.
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D. If Contractor damages, delays, disrupts, or interferes with the work of any other contractor,
or any utility owner performing other work at or adjacent to the Site, through Contractor’s
failure to take reasonable and customary measures to avoid such impacts, or if any claim
arising out of Contractor’s actions, inactions, or negligence in performance of the Work at
or adjacent to the Site is made by any such other contractor or utility owner against
Contractor, Owner, or Engineer, then Contractor shall (1) promptly attempt to settle the
claim as to all parties through negotiations with such other contractor or utility owner, or
otherwise resolve the claim by arbitration or other dispute resolution proceeding or at law,
and (2) indemnify and hold harmless Owner and Engineer, and the officers, directors,
members, partners, employees, agents, consultants and subcontractors of each and any of
them from and against any such claims, and against all costs, losses, and damages
(including but not limited to all fees and charges of engineers, architects, attorneys, and
other professionals and all court or arbitration or other dispute resolution costs) arising out
of or relating to such damage, delay, disruption, or interference.

ARTICLE 9 — OWNER’S RESPONSIBILITIES

9.01

9.02

9.03

9.04

9.05

9.06

9.07

Communications to Contractor

A. Except as otherwise provided in these General Conditions, Owner shall issue all
communications to Contractor through Engineer.

Replacement of Engineer

A. Owner may at its discretion appoint an engineer to replace Engineer, provided Contractor
makes no reasonable objection to the replacement engineer. The replacement engineer’s
status under the Contract Documents shall be that of the former Engineer.

Furnish Data
A. Owner shall promptly furnish the data required of Owner under the Contract Documents.
Pay When Due

A. Owner shall make payments to Contractor when they are due as provided in the
Agreement.

Lands and Easements; Reports, Tests, and Drawings

A. Owner’s duties with respect to providing lands and easements are set forth in Paragraph
5.01.

B. Owner’s duties with respect to providing engineering surveys to establish reference points
are set forth in Paragraph 4.03.

C. Article 5 refers to Owner’s identifying and making available to Contractor copies of reports
of explorations and tests of conditions at the Site, and drawings of physical conditions
relating to existing surface or subsurface structures at the Site.

Insurance

A. Owner’s responsibilities, if any, with respect to purchasing and maintaining liability and
property insurance are set forth in Article 6.

Change Orders

A. Owner’s responsibilities with respect to Change Orders are set forth in Article 11.
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9.08

9.09

9.10

9.11

9.12

Inspections, Tests, and Approvals

A. Owner’s responsibility with respect to certain inspections, tests, and approvals is set forth
in Paragraph 14.02.B.

Limitations on Owner’s Responsibilities

A. The Owner shall not supervise, direct, or have control or authority over, nor be responsible
for, Contractor’s means, methods, techniques, sequences, or procedures of construction,
or the safety precautions and programs incident thereto, or for any failure of Contractor to
comply with Laws and Regulations applicable to the performance of the Work. Owner will
not be responsible for Contractor’s failure to perform the Work in accordance with the
Contract Documents.

Undisclosed Hazardous Environmental Condition

A. Owner’s responsibility in respect to an undisclosed Hazardous Environmental Condition is
set forth in Paragraph 5.06.

Evidence of Financial Arrangements

A. Upon request of Contractor, Owner shall furnish Contractor reasonable evidence that
financial arrangements have been made to satisfy Owner’s obligations under the Contract
Documents (including obligations under proposed changes in the Work).

Safety Programs

A.  While at the Site, Owner’s employees and representatives shall comply with the specific
applicable requirements of Contractor’s safety programs of which Owner has been
informed.

B. Owner shall furnish copies of any applicable Owner safety programs to Contractor.

ARTICLE 10 — ENGINEER’S STATUS DURING CONSTRUCTION

10.01 Owner’s Representative

A. Engineer will be Owner’s representative during the construction period. The duties and
responsibilities and the limitations of authority of Engineer as Owner’s representative
during construction are set forth in the Contract.

10.02 Visits to Site

A. Engineer will make visits to the Site at intervals appropriate to the various stages of
construction as Engineer deems necessary in order to observe as an experienced and
qualified design professional the progress that has been made and the quality of the
various aspects of Contractor’s executed Work. Based on information obtained during such
visits and observations, Engineer, for the benefit of Owner, will determine, in general, if the
Work is proceeding in accordance with the Contract Documents. Engineer will not be
required to make exhaustive or continuous inspections on the Site to check the quality or
quantity of the Work. Engineer’s efforts will be directed toward providing for Owner a
greater degree of confidence that the completed Work will conform generally to the
Contract Documents. On the basis of such visits and observations, Engineer will keep
Owner informed of the progress of the Work and will endeavor to guard Owner against
defective Work.

B. Engineer’s visits and observations are subject to all the limitations on Engineer’s authority
and responsibility set forth in Paragraph 10.08. Particularly, but without limitation, during
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10.03

10.04

10.05

10.06

10.07

10.08

or as a result of Engineer’s visits or observations of Contractor’s Work, Engineer will not
supervise, direct, control, or have authority over or be responsible for Contractor’s means,
methods, techniques, sequences, or procedures of construction, or the safety precautions
and programs incident thereto, or for any failure of Contractor to comply with Laws and
Regulations applicable to the performance of the Work.

Project Representative

A. If Owner and Engineer have agreed that Engineer will furnish a Resident Project
Representative to represent Engineer at the Site and assist Engineer in observing the
progress and quality of the Work, then the authority and responsibilities of any such
Resident Project Representative will be as provided in the Supplementary Conditions, and
limitations on the responsibilities thereof will be as provided in Paragraph 10.08. If Owner
designates another representative or agent to represent Owner at the Site who is not
Engineer’s consultant, agent, or employee, the responsibilities and authority and
limitations thereon of such other individual or entity will be as provided in the
Supplementary Conditions.

Rejecting Defective Work
A. Engineer has the authority to reject Work in accordance with Article 14.
Shop Drawings, Change Orders and Payments

A. Engineer’s authority, and limitations thereof, as to Shop Drawings and Samples, are set
forth in Paragraph 7.16.

B. Engineer’s authority, and limitations thereof, as to design calculations and design drawings
submitted in response to a delegation of professional design services, if any, are set forth in
Paragraph 7.19.

C. Engineer’s authority as to Change Orders is set forth in Article 11.
D. Engineer’s authority as to Applications for Payment is set forth in Article 15.
Determinations for Unit Price Work

A. Engineer will determine the actual quantities and classifications of Unit Price Work
performed by Contractor as set forth in Paragraph 13.03.

Decisions on Requirements of Contract Documents and Acceptability of Work

A. Engineer will render decisions regarding the requirements of the Contract Documents, and
judge the acceptability of the Work, pursuant to the specific procedures set forth herein for
initial interpretations, Change Proposals, and acceptance of the Work. In rendering such
decisions and judgments, Engineer will not show partiality to Owner or Contractor, and will
not be liable to Owner, Contractor, or others in connection with any proceedings,
interpretations, decisions, or judgments conducted or rendered in good faith.

Limitations on Engineer’s Authority and Responsibilities

A. Neither Engineer’s authority or responsibility under this Article 10 or under any other
provision of the Contract, nor any decision made by Engineer in good faith either to
exercise or not exercise such authority or responsibility or the undertaking, exercise, or
performance of any authority or responsibility by Engineer, shall create, impose, or give rise
to any duty in contract, tort, or otherwise owed by Engineer to Contractor, any
Subcontractor, any Supplier, any other individual or entity, or to any surety for or employee
or agent of any of them.
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B. Engineer will not supervise, direct, control, or have authority over or be responsible for
Contractor’s means, methods, techniques, sequences, or procedures of construction, or the
safety precautions and programs incident thereto, or for any failure of Contractor to
comply with Laws and Regulations applicable to the performance of the Work. Engineer will
not be responsible for Contractor’s failure to perform the Work in accordance with the
Contract Documents.

C. Engineer will not be responsible for the acts or omissions of Contractor or of any
Subcontractor, any Supplier, or of any other individual or entity performing any of the
Work.

D. Engineer’s review of the final Application for Payment and accompanying documentation
and all maintenance and operating instructions, schedules, guarantees, bonds, certificates
of inspection, tests and approvals, and other documentation required to be delivered by
Paragraph 15.06.A will only be to determine generally that their content complies with the
requirements of, and in the case of certificates of inspections, tests, and approvals, that the
results certified indicate compliance with the Contract Documents.

E. The limitations upon authority and responsibility set forth in this Paragraph 10.08 shall also
apply to the Resident Project Representative, if any.

10.09 Compliance with Safety Program

A.  While at the Site, Engineer’s employees and representatives will comply with the specific
applicable requirements of Owner’s and Contractor’s safety programs (if any) of which
Engineer has been informed.

ARTICLE 11 — AMENDING THE CONTRACT DOCUMENTS; CHANGES IN THE WORK

11.01 Amending and Supplementing Contract Documents

A. The Contract Documents may be amended or supplemented by a Change Order, a Work
Change Directive, or a Field Order.

1. Change Orders:

a. If an amendment or supplement to the Contract Documents includes a change in
the Contract Price or the Contract Times, such amendment or supplement must
be set forth in a Change Order. A Change Order also may be used to establish
amendments and supplements of the Contract Documents that do not affect the
Contract Price or Contract Times.

b. Owner and Contractor may amend those terms and conditions of the Contract
Documents that do not involve (1) the performance or acceptability of the Work,
(2) the design (as set forth in the Drawings, Specifications, or otherwise), or (3)
other engineering or technical matters, without the recommendation of the
Engineer. Such an amendment shall be set forth in a Change Order.

2.  Work Change Directives: A Work Change Directive will not change the Contract Price
or the Contract Times but is evidence that the parties expect that the modification
ordered or documented by a Work Change Directive will be incorporated in a
subsequently issued Change Order, following negotiations by the parties as to the
Work Change Directive’s effect, if any, on the Contract Price and Contract Times; or, if
negotiations are unsuccessful, by a determination under the terms of the Contract
Documents governing adjustments, expressly including Paragraph 11.04 regarding
change of Contract Price. Contractor must submit any Change Proposal seeking an
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adjustment of the Contract Price or the Contract Times, or both, no later than 30 days
after the completion of the Work set out in the Work Change Directive. Owner must
submit any Claim seeking an adjustment of the Contract Price or the Contract Times,
or both, no later than 60 days after issuance of the Work Change Directive.

3. Field Orders: Engineer may authorize minor changes in the Work if the changes do not
involve an adjustment in the Contract Price or the Contract Times and are compatible
with the design concept of the completed Project as a functioning whole as indicated
by the Contract Documents. Such changes will be accomplished by a Field Order and
will be binding on Owner and also on Contractor, which shall perform the Work
involved promptly. If Contractor believes that a Field Order justifies an adjustment in
the Contract Price or Contract Times, or both, then before proceeding with the Work
at issue, Contractor shall submit a Change Proposal as provided herein.

11.02 Owner-Authorized Changes in the Work

A.

Without invalidating the Contract and without notice to any surety, Owner may, at any
time or from time to time, order additions, deletions, or revisions in the Work. Such
changes shall be supported by Engineer’s recommendation, to the extent the change
involves the design (as set forth in the Drawings, Specifications, or otherwise), or other
engineering or technical matters. Such changes may be accomplished by a Change Order, if
Owner and Contractor have agreed as to the effect, if any, of the changes on Contract
Times or Contract Price; or by a Work Change Directive. Upon receipt of any such
document, Contractor shall promptly proceed with the Work involved; or, in the case of a
deletion in the Work, promptly cease construction activities with respect to such deleted
Work. Added or revised Work shall be performed under the applicable conditions of the
Contract Documents. Nothing in this paragraph shall obligate Contractor to undertake work
that Contractor reasonably concludes cannot be performed in a manner consistent with
Contractor’s safety obligations under the Contract Documents or Laws and Regulations.

11.03  Unauthorized Changes in the Work

A.

Contractor shall not be entitled to an increase in the Contract Price or an extension of the
Contract Times with respect to any work performed that is not required by the Contract
Documents, as amended, modified, or supplemented, except in the case of an emergency
as provided in Paragraph 7.15 or in the case of uncovering Work as provided in Paragraph
14.05.

11.04 Change of Contract Price

A.

The Contract Price may only be changed by a Change Order. Any Change Proposal for an
adjustment in the Contract Price shall comply with the provisions of Paragraph 11.06. Any
Claim for an adjustment of Contract Price shall comply with the provisions of Article 12.

An adjustment in the Contract Price will be determined as follows:

1. where the Work involved is covered by unit prices contained in the Contract
Documents, then by application of such unit prices to the quantities of the items
involved (subject to the provisions of Paragraph 13.03); or

2.  where the Work involved is not covered by unit prices contained in the Contract
Documents, then by a mutually agreed lump sum (which may include an allowance for
overhead and profit not necessarily in accordance with Paragraph 11.04.C.2); or

3. where the Work involved is not covered by unit prices contained in the Contract
Documents and the parties do not reach mutual agreement to a lump sum, then on
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C.

the basis of the Cost of the Work (determined as provided in Paragraph 13.01) plus a
Contractor’s fee for overhead and profit (determined as provided in Paragraph
11.04.C).

Contractor’s Fee: When applicable, the Contractor’s fee for overhead and profit shall be
determined as follows:

1.
2.

a mutually acceptable fixed fee; or

if a fixed fee is not agreed upon, then a fee based on the following percentages of the
various portions of the Cost of the Work:

a.

for costs incurred under Paragraphs 13.01.B.1 and 13.01.B.2, the Contractor’s fee
shall be 15 percent;

for costs incurred under Paragraph 13.01.B.3, the Contractor’s fee shall be five
percent;

where one or more tiers of subcontracts are on the basis of Cost of the Work plus
a fee and no fixed fee is agreed upon, the intent of Paragraphs 11.04.C.2.a and
11.04.C.2.b is that the Contractor’s fee shall be based on: (1) a fee of 15 percent
of the costs incurred under Paragraphs 13.01.A.1 and 13.01.A.2 by the
Subcontractor that actually performs the Work, at whatever tier, and (2) with
respect to Contractor itself and to any Subcontractors of a tier higher than that of
the Subcontractor that actually performs the Work, a fee of five percent of the
amount (fee plus underlying costs incurred) attributable to the next lower tier
Subcontractor; provided, however, that for any such subcontracted work the
maximum total fee to be paid by Owner shall be no greater than 27 percent of
the costs incurred by the Subcontractor that actually performs the work;

no fee shall be payable on the basis of costs itemized under Paragraphs 13.01.B.4,
13.01.B.5, and 13.01.C;

the amount of credit to be allowed by Contractor to Owner for any change which
results in a net decrease in cost will be the amount of the actual net decrease in
cost plus a deduction in Contractor’s fee by an amount equal to five percent of
such net decrease; and

when both additions and credits are involved in any one change, the adjustment
in Contractor’s fee shall be computed on the basis of the net change in
accordance with Paragraphs 11.04.C.2.a through 11.04.C.2.e, inclusive.

11.05 Change of Contract Times

A.

The Contract Times may only be changed by a Change Order. Any Change Proposal for an

adjustment in the Contract Times shall comply with the provisions of Paragraph 11.06. Any
Claim for an adjustment in the Contract Times shall comply with the provisions of Article

12.

An adjustment of the Contract Times shall be subject to the limitations set forth in

Paragraph 4.05, concerning delays in Contractor’s progress.

11.06 Change Proposals

A

Contractor shall submit a Change Proposal to Engineer to request an adjustment in the
Contract Times or Contract Price; appeal an initial decision by Engineer concerning the
requirements of the Contract Documents or relating to the acceptability of the Work under

the Contract Documents; contest a set-off against payment due; or seek other relief under
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the Contract. The Change Proposal shall specify any proposed change in Contract Times or
Contract Price, or both, or other proposed relief, and explain the reason for the proposed
change, with citations to any governing or applicable provisions of the Contract Documents.

1.

Procedures: Contractor shall submit each Change Proposal to Engineer promptly (but
in no event later than 30 days) after the start of the event giving rise thereto, or after
such initial decision. The Contractor shall submit supporting data, including the
proposed change in Contract Price or Contract Time (if any), to the Engineer and
Owner within 15 days after the submittal of the Change Proposal. The supporting data
shall be accompanied by a written statement that the supporting data are accurate
and complete, and that any requested time or price adjustment is the entire
adjustment to which Contractor believes it is entitled as a result of said event.
Engineer will advise Owner regarding the Change Proposal, and consider any
comments or response from Owner regarding the Change Proposal.

Engineer’s Action: Engineer will review each Change Proposal and, within 30 days after
receipt of the Contractor’s supporting data, either deny the Change Proposal in whole,
approve it in whole, or deny it in part and approve it in part. Such actions shall be in
writing, with a copy provided to Owner and Contractor. If Engineer does not take
action on the Change Proposal within 30 days, then either Owner or Contractor may at
any time thereafter submit a letter to the other party indicating that as a result of
Engineer’s inaction the Change Proposal is deemed denied, thereby commencing the
time for appeal of the denial under Article 12.

Binding Decision: Engineer’s decision will be final and binding upon Owner and
Contractor, unless Owner or Contractor appeals the decision by filing a Claim under
Article 12.

B. Resolution of Certain Change Proposals: If the Change Proposal does not involve the design
(as set forth in the Drawings, Specifications, or otherwise), the acceptability of the Work, or
other engineering or technical matters, then Engineer will notify the parties that the
Engineer is unable to resolve the Change Proposal. For purposes of further resolution of
such a Change Proposal, such notice shall be deemed a denial, and Contractor may choose
to seek resolution under the terms of Article 12.

11.07 Execution of Change Orders

A. Owner and Contractor shall execute appropriate Change Orders covering:

1.

changes in the Contract Price or Contract Times which are agreed to by the parties,
including any undisputed sum or amount of time for Work actually performed in
accordance with a Work Change Directive;

changes in Contract Price resulting from an Owner set-off, unless Contractor has duly
contested such set-off;

changes in the Work which are: (a) ordered by Owner pursuant to Paragraph 11.02, (b)
required because of Owner’s acceptance of defective Work under Paragraph 14.04 or
Owner’s correction of defective Work under Paragraph 14.07, or (c) agreed to by the
parties, subject to the need for Engineer’s recommendation if the change in the Work
involves the design (as set forth in the Drawings, Specifications, or otherwise), or other
engineering or technical matters; and

changes in the Contract Price or Contract Times, or other changes, which embody the
substance of any final and binding results under Paragraph 11.06, or Article 12.
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B.

If Owner or Contractor refuses to execute a Change Order that is required to be executed
under the terms of this Paragraph 11.07, it shall be deemed to be of full force and effect, as
if fully executed.

11.08 Notification to Surety

A

If the provisions of any bond require notice to be given to a surety of any change affecting
the general scope of the Work or the provisions of the Contract Documents (including, but
not limited to, Contract Price or Contract Times), the giving of any such notice will be
Contractor’s responsibility. The amount of each applicable bond will be adjusted to reflect
the effect of any such change.

ARTICLE 12 - CLAIMS

12.01 Claims

A.

Claims Process: The following disputes between Owner and Contractor shall be submitted
to the Claims process set forth in this Article:

1. Appeals by Owner or Contractor of Engineer’s decisions regarding Change Proposals;

2.  Owner demands for adjustments in the Contract Price or Contract Times, or other
relief under the Contract Documents; and

3. Disputes that Engineer has been unable to address because they do not involve the
design (as set forth in the Drawings, Specifications, or otherwise), the acceptability of
the Work, or other engineering or technical matters.

Submittal of Claim: The party submitting a Claim shall deliver it directly to the other party
to the Contract promptly (but in no event later than 30 days) after the start of the event
giving rise thereto; in the case of appeals regarding Change Proposals within 30 days of the
decision under appeal. The party submitting the Claim shall also furnish a copy to the
Engineer, for its information only. The responsibility to substantiate a Claim shall rest with
the party making the Claim. In the case of a Claim by Contractor seeking an increase in the
Contract Times or Contract Price, or both, Contractor shall certify that the Claim is made in
good faith, that the supporting data are accurate and complete, and that to the best of
Contractor’s knowledge and belief the amount of time or money requested accurately
reflects the full amount to which Contractor is entitled.

Review and Resolution: The party receiving a Claim shall review it thoroughly, giving full
consideration to its merits. The two parties shall seek to resolve the Claim through the
exchange of information and direct negotiations. The parties may extend the time for
resolving the Claim by mutual agreement. All actions taken on a Claim shall be stated in
writing and submitted to the other party, with a copy to Engineer.

Mediation:

1. At any time after initiation of a Claim, Owner and Contractor may mutually agree to
mediation of the underlying dispute. The agreement to mediate shall stay the Claim
submittal and response process.

2. If Owner and Contractor agree to mediation, then after 60 days from such agreement,
either Owner or Contractor may unilaterally terminate the mediation process, and the
Claim submittal and decision process shall resume as of the date of the termination. If
the mediation proceeds but is unsuccessful in resolving the dispute, the Claim
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submittal and decision process shall resume as of the date of the conclusion of the
mediation, as determined by the mediator.

3. Owner and Contractor shall each pay one-half of the mediator’s fees and costs.

Partial Approval: If the party receiving a Claim approves the Claim in part and denies it in
part, such action shall be final and binding unless within 30 days of such action the other
party invokes the procedure set forth in Article 17 for final resolution of disputes.

Denial of Claim: If efforts to resolve a Claim are not successful, the party receiving the Claim
may deny it by giving written notice of denial to the other party. If the receiving party does
not take action on the Claim within 90 days, then either Owner or Contractor may at any
time thereafter submit a letter to the other party indicating that as a result of the inaction,
the Claim is deemed denied, thereby commencing the time for appeal of the denial. A
denial of the Claim shall be final and binding unless within 30 days of the denial the other
party invokes the procedure set forth in Article 17 for the final resolution of disputes.

Final and Binding Results: If the parties reach a mutual agreement regarding a Claim,
whether through approval of the Claim, direct negotiations, mediation, or otherwise; or if a
Claim is approved in part and denied in part, or denied in full, and such actions become
final and binding; then the results of the agreement or action on the Claim shall be
incorporated in a Change Order to the extent they affect the Contract, including the Work,
the Contract Times, or the Contract Price.

ARTICLE 13 — COST OF THE WORK; ALLOWANCES; UNIT PRICE WORK

13.01 Cost of the Work

A.

Purposes for Determination of Cost of the Work: The term Cost of the Work means the sum
of all costs necessary for the proper performance of the Work at issue, as further defined
below. The provisions of this Paragraph 13.01 are used for two distinct purposes:

1. To determine Cost of the Work when Cost of the Work is a component of the Contract
Price, under cost-plus-fee, time-and-materials, or other cost-based terms; or

2. To determine the value of a Change Order, Change Proposal, Claim, set-off, or other
adjustment in Contract Price. When the value of any such adjustment is determined
on the basis of Cost of the Work, Contractor is entitled only to those additional or
incremental costs required because of the change in the Work or because of the event
giving rise to the adjustment.

Costs Included: Except as otherwise may be agreed to in writing by Owner, costs included in
the Cost of the Work shall be in amounts no higher than those prevailing in the locality of
the Project, shall not include any of the costs itemized in Paragraph 13.01.C, and shall
include only the following items:

1. Payroll costs for employees in the direct employ of Contractor in the performance of
the Work under schedules of job classifications agreed upon by Owner and Contractor.
Such employees shall include, without limitation, superintendents, foremen, and other
personnel employed full time on the Work. Payroll costs for employees not employed
full time on the Work shall be apportioned on the basis of their time spent on the
Work. Payroll costs shall include, but not be limited to, salaries and wages plus the
cost of fringe benefits, which shall include social security contributions,
unemployment, excise, and payroll taxes, workers’ compensation, health and
retirement benefits, bonuses, sick leave, and vacation and holiday pay applicable
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thereto. The expenses of performing Work outside of regular working hours, on
Saturday, Sunday, or legal holidays, shall be included in the above to the extent
authorized by Owner.

Cost of all materials and equipment furnished and incorporated in the Work, including
costs of transportation and storage thereof, and Suppliers’ field services required in
connection therewith. All cash discounts shall accrue to Contractor unless Owner
deposits funds with Contractor with which to make payments, in which case the cash
discounts shall accrue to Owner. All trade discounts, rebates, and refunds and returns
from sale of surplus materials and equipment shall accrue to Owner, and Contractor
shall make provisions so that they may be obtained.

Payments made by Contractor to Subcontractors for Work performed by
Subcontractors. If required by Owner, Contractor shall obtain competitive bids from
subcontractors acceptable to Owner and Contractor and shall deliver such bids to
Owner, who will then determine, with the advice of Engineer, which bids, if any, will
be acceptable. If any subcontract provides that the Subcontractor is to be paid on the
basis of Cost of the Work plus a fee, the Subcontractor’s Cost of the Work and fee shall
be determined in the same manner as Contractor’s Cost of the Work and fee as
provided in this Paragraph 13.01.

Costs of special consultants (including but not limited to engineers, architects, testing
laboratories, surveyors, attorneys, and accountants) employed for services specifically
related to the Work.

Supplemental costs including the following:

a. The proportion of necessary transportation, travel, and subsistence expenses of
Contractor’s employees incurred in discharge of duties connected with the Work.

b. Cost, including transportation and maintenance, of all materials, supplies,
equipment, machinery, appliances, office, and temporary facilities at the Site, and
hand tools not owned by the workers, which are consumed in the performance of
the Work, and cost, less market value, of such items used but not consumed
which remain the property of Contractor.

c. Rentals of all construction equipment and machinery, and the parts thereof,
whether rented from Contractor or others in accordance with rental agreements
approved by Owner with the advice of Engineer, and the costs of transportation,
loading, unloading, assembly, dismantling, and removal thereof. All such costs
shall be in accordance with the terms of said rental agreements. The rental of any
such equipment, machinery, or parts shall cease when the use thereof is no
longer necessary for the Work.

d. Sales, consumer, use, and other similar taxes related to the Work, and for which
Contractor is liable, as imposed by Laws and Regulations.

e. Deposits lost for causes other than negligence of Contractor, any Subcontractor,
or anyone directly or indirectly employed by any of them or for whose acts any of
them may be liable, and royalty payments and fees for permits and licenses.

f.  Losses and damages (and related expenses) caused by damage to the Work, not
compensated by insurance or otherwise, sustained by Contractor in connection
with the performance of the Work (except losses and damages within the
deductible amounts of property insurance established in accordance with
Paragraph 6.05), provided such losses and damages have resulted from causes
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C.

other than the negligence of Contractor, any Subcontractor, or anyone directly or
indirectly employed by any of them or for whose acts any of them may be liable.
Such losses shall include settlements made with the written consent and approval
of Owner. No such losses, damages, and expenses shall be included in the Cost of
the Work for the purpose of determining Contractor’s fee.

g. The cost of utilities, fuel, and sanitary facilities at the Site.

h. Minor expenses such as communication service at the Site, express and courier
services, and similar petty cash items in connection with the Work.

i.  The costs of premiums for all bonds and insurance that Contractor is required by
the Contract Documents to purchase and maintain.

Costs Excluded: The term Cost of the Work shall not include any of the following items:

1. Payroll costs and other compensation of Contractor’s officers, executives, principals
(of partnerships and sole proprietorships), general managers, safety managers,
engineers, architects, estimators, attorneys, auditors, accountants, purchasing and
contracting agents, expediters, timekeepers, clerks, and other personnel employed by
Contractor, whether at the Site or in Contractor’s principal or branch office for general
administration of the Work and not specifically included in the agreed upon schedule
of job classifications referred to in Paragraph 13.01.B.1 or specifically covered by
Paragraph 13.01.B.4. The payroll costs and other compensation excluded here are to
be considered administrative costs covered by the Contractor’s fee.

2. Expenses of Contractor’s principal and branch offices other than Contractor’s office at
the Site.

3. Any part of Contractor’s capital expenses, including interest on Contractor’s capital
employed for the Work and charges against Contractor for delinquent payments.

4. Costs due to the negligence of Contractor, any Subcontractor, or anyone directly or
indirectly employed by any of them or for whose acts any of them may be liable,
including but not limited to, the correction of defective Work, disposal of materials or
equipment wrongly supplied, and making good any damage to property.

5. Other overhead or general expense costs of any kind and the costs of any item not
specifically and expressly included in Paragraph 13.01.B.

Contractor’s Fee: When the Work as a whole is performed on the basis of cost-plus,
Contractor’s fee shall be determined as set forth in the Agreement. When the value of any
Work covered by a Change Order, Change Proposal, Claim, set-off, or other adjustment in
Contract Price is determined on the basis of Cost of the Work, Contractor’s fee shall be
determined as set forth in Paragraph 11.04.C.

Documentation: Whenever the Cost of the Work for any purpose is to be determined
pursuant to this Article 13, Contractor will establish and maintain records thereof in
accordance with generally accepted accounting practices and submit in a form acceptable
to Engineer an itemized cost breakdown together with supporting data.

13.02 Allowances

A.

It is understood that Contractor has included in the Contract Price all allowances so named
in the Contract Documents and shall cause the Work so covered to be performed for such
sums and by such persons or entities as may be acceptable to Owner and Engineer.
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Cash Allowances: Contractor agrees that:

1. the cash allowances include the cost to Contractor (less any applicable trade
discounts) of materials and equipment required by the allowances to be delivered at
the Site, and all applicable taxes; and

2. Contractor’s costs for unloading and handling on the Site, labor, installation, overhead,
profit, and other expenses contemplated for the cash allowances have been included
in the Contract Price and not in the allowances, and no demand for additional
payment on account of any of the foregoing will be valid.

Contingency Allowance: Contractor agrees that a contingency allowance, if any, is for the
sole use of Owner to cover unanticipated costs.

Prior to final payment, an appropriate Change Order will be issued as recommended by
Engineer to reflect actual amounts due Contractor on account of Work covered by
allowances, and the Contract Price shall be correspondingly adjusted.

13.03 Unit Price Work

A.

Where the Contract Documents provide that all or part of the Work is to be Unit Price
Work, initially the Contract Price will be deemed to include for all Unit Price Work an
amount equal to the sum of the unit price for each separately identified item of Unit Price
Work times the estimated quantity of each item as indicated in the Agreement.

The estimated quantities of items of Unit Price Work are not guaranteed and are solely for
the purpose of comparison of Bids and determining an initial Contract Price. Payments to
Contractor for Unit Price Work will be based on actual quantities.

Each unit price will be deemed to include an amount considered by Contractor to be
adequate to cover Contractor’s overhead and profit for each separately identified item.

Engineer will determine the actual quantities and classifications of Unit Price Work
performed by Contractor. Engineer will review with Contractor the Engineer’s preliminary
determinations on such matters before rendering a written decision thereon (by
recommendation of an Application for Payment or otherwise). Engineer’s written decision
thereon will be final and binding (except as modified by Engineer to reflect changed factual
conditions or more accurate data) upon Owner and Contractor, subject to the provisions of
the following paragraph.

Within 30 days of Engineer’s written decision under the preceding paragraph, Contractor
may submit a Change Proposal, or Owner may file a Claim, seeking an adjustment in the
Contract Price if:

1. the quantity of any item of Unit Price Work performed by Contractor differs materially
and significantly from the estimated quantity of such item indicated in the Agreement;

2. thereis no corresponding adjustment with respect to any other item of Work; and

3. Contractor believes that it is entitled to an increase in Contract Price as a result of
having incurred additional expense or Owner believes that Owner is entitled to a
decrease in Contract Price, and the parties are unable to agree as to the amount of any
such increase or decrease.
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ARTICLE 14 — TESTS AND INSPECTIONS; CORRECTION, REMOVAL OR ACCEPTANCE OF DEFECTIVE

WORK

14.01 Access to Work

A

Owner, Engineer, their consultants and other representatives and personnel of Owner,
independent testing laboratories, and authorities having jurisdiction will have access to the
Site and the Work at reasonable times for their observation, inspection, and testing.
Contractor shall provide them proper and safe conditions for such access and advise them
of Contractor’s safety procedures and programs so that they may comply therewith as
applicable.

14.02 Tests, Inspections, and Approvals

A.

Contractor shall give Engineer timely notice of readiness of the Work (or specific parts
thereof) for all required inspections and tests, and shall cooperate with inspection and
testing personnel to facilitate required inspections and tests.

Owner shall retain and pay for the services of an independent inspector, testing laboratory,
or other qualified individual or entity to perform all inspections and tests expressly required
by the Contract Documents to be furnished and paid for by Owner, except that costs
incurred in connection with tests or inspections of covered Work shall be governed by the
provisions of Paragraph 14.05.

If Laws or Regulations of any public body having jurisdiction require any Work (or part
thereof) specifically to be inspected, tested, or approved by an employee or other
representative of such public body, Contractor shall assume full responsibility for arranging
and obtaining such inspections, tests, or approvals, pay all costs in connection therewith,
and furnish Engineer the required certificates of inspection or approval.

Contractor shall be responsible for arranging, obtaining, and paying for all inspections and
tests required:

1. by the Contract Documents, unless the Contract Documents expressly allocate
responsibility for a specific inspection or test to Owner;

2. to attain Owner’s and Engineer’s acceptance of materials or equipment to be
incorporated in the Work;

3. by manufacturers of equipment furnished under the Contract Documents;

4. for testing, adjusting, and balancing of mechanical, electrical, and other equipment to
be incorporated into the Work; and

5. for acceptance of materials, mix designs, or equipment submitted for approval prior to
Contractor’s purchase thereof for incorporation in the Work.

Such inspections and tests shall be performed by independent inspectors, testing
laboratories, or other qualified individuals or entities acceptable to Owner and Engineer.

If the Contract Documents require the Work (or part thereof) to be approved by Owner,
Engineer, or another designated individual or entity, then Contractor shall assume full
responsibility for arranging and obtaining such approvals.

If any Work (or the work of others) that is to be inspected, tested, or approved is covered
by Contractor without written concurrence of Engineer, Contractor shall, if requested by
Engineer, uncover such Work for observation. Such uncovering shall be at Contractor’s
expense unless Contractor had given Engineer timely notice of Contractor’s intention to
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cover the same and Engineer had not acted with reasonable promptness in response to
such notice.

14.03 Defective Work

A

Contractor’s Obligation: 1t is Contractor’s obligation to assure that the Work is not
defective.

Engineer’s Authority: Engineer has the authority to determine whether Work is defective,
and to reject defective Work.

Notice of Defects: Prompt notice of all defective Work of which Owner or Engineer has
actual knowledge will be given to Contractor.

Correction, or Removal and Replacement: Promptly after receipt of written notice of
defective Work, Contractor shall correct all such defective Work, whether or not fabricated,
installed, or completed, or, if Engineer has rejected the defective Work, remove it from the
Project and replace it with Work that is not defective.

Preservation of Warranties: When correcting defective Work, Contractor shall take no
action that would void or otherwise impair Owner’s special warranty and guarantee, if any,
on said Work.

Costs and Damages: In addition to its correction, removal, and replacement obligations
with respect to defective Work, Contractor shall pay all claims, costs, losses, and damages
arising out of or relating to defective Work, including but not limited to the cost of the
inspection, testing, correction, removal, replacement, or reconstruction of such defective
Work, fines levied against Owner by governmental authorities because the Work is
defective, and the costs of repair or replacement of work of others resulting from defective
Work. Prior to final payment, if Owner and Contractor are unable to agree as to the
measure of such claims, costs, losses, and damages resulting from defective Work, then
Owner may impose a reasonable set-off against payments due under Article 15.

14.04 Acceptance of Defective Work

A.

If, instead of requiring correction or removal and replacement of defective Work, Owner
prefers to accept it, Owner may do so (subject, if such acceptance occurs prior to final
payment, to Engineer’s confirmation that such acceptance is in general accord with the
design intent and applicable engineering principles, and will not endanger public safety).
Contractor shall pay all claims, costs, losses, and damages attributable to Owner’s
evaluation of and determination to accept such defective Work (such costs to be approved
by Engineer as to reasonableness), and for the diminished value of the Work to the extent
not otherwise paid by Contractor. If any such acceptance occurs prior to final payment, the
necessary revisions in the Contract Documents with respect to the Work shall be
incorporated in a Change Order. If the parties are unable to agree as to the decrease in the
Contract Price, reflecting the diminished value of Work so accepted, then Owner may
impose a reasonable set-off against payments due under Article 15. If the acceptance of
defective Work occurs after final payment, Contractor shall pay an appropriate amount to
Owner.

14.05 Uncovering Work

A.

Engineer has the authority to require additional inspection or testing of the Work, whether
or not the Work is fabricated, installed, or completed.
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If any Work is covered contrary to the written request of Engineer, then Contractor shall, if
requested by Engineer, uncover such Work for Engineer’s observation, and then replace
the covering, all at Contractor’s expense.

If Engineer considers it necessary or advisable that covered Work be observed by Engineer
or inspected or tested by others, then Contractor, at Engineer’s request, shall uncover,
expose, or otherwise make available for observation, inspection, or testing as Engineer may
require, that portion of the Work in question, and provide all necessary labor, material, and
equipment.

1. Ifitis found that the uncovered Work is defective, Contractor shall be responsible for
all claims, costs, losses, and damages arising out of or relating to such uncovering,
exposure, observation, inspection, and testing, and of satisfactory replacement or
reconstruction (including but not limited to all costs of repair or replacement of work
of others); and pending Contractor’s full discharge of this responsibility the Owner
shall be entitled to impose a reasonable set-off against payments due under Article 15.

2. If the uncovered Work is not found to be defective, Contractor shall be allowed an
increase in the Contract Price or an extension of the Contract Times, or both, directly
attributable to such wuncovering, exposure, observation, inspection, testing,
replacement, and reconstruction. If the parties are unable to agree as to the amount
or extent thereof, then Contractor may submit a Change Proposal within 30 days of
the determination that the Work is not defective.

14.06 Owner May Stop the Work

A.

If the Work is defective, or Contractor fails to supply sufficient skilled workers or suitable
materials or equipment, or fails to perform the Work in such a way that the completed
Work will conform to the Contract Documents, then Owner may order Contractor to stop
the Work, or any portion thereof, until the cause for such order has been eliminated;
however, this right of Owner to stop the Work shall not give rise to any duty on the part of
Owner to exercise this right for the benefit of Contractor, any Subcontractor, any Supplier,
any other individual or entity, or any surety for, or employee or agent of any of them.

14.07 Owner May Correct Defective Work

A.

If Contractor fails within a reasonable time after written notice from Engineer to correct
defective Work, or to remove and replace rejected Work as required by Engineer, or if
Contractor fails to perform the Work in accordance with the Contract Documents, or if
Contractor fails to comply with any other provision of the Contract Documents, then Owner
may, after seven days written notice to Contractor, correct or remedy any such deficiency.

In exercising the rights and remedies under this Paragraph 14.07, Owner shall proceed
expeditiously. In connection with such corrective or remedial action, Owner may exclude
Contractor from all or part of the Site, take possession of all or part of the Work and
suspend Contractor’s services related thereto, and incorporate in the Work all materials
and equipment stored at the Site or for which Owner has paid Contractor but which are
stored elsewhere. Contractor shall allow Owner, Owner’s representatives, agents and
employees, Owner’s other contractors, and Engineer and Engineer’s consultants access to
the Site to enable Owner to exercise the rights and remedies under this paragraph.

All claims, costs, losses, and damages incurred or sustained by Owner in exercising the
rights and remedies under this Paragraph 14.07 will be charged against Contractor as set-
offs against payments due under Article 15. Such claims, costs, losses and damages will
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include but not be limited to all costs of repair, or replacement of work of others destroyed
or damaged by correction, removal, or replacement of Contractor’s defective Work.

Contractor shall not be allowed an extension of the Contract Times because of any delay in
the performance of the Work attributable to the exercise by Owner of Owner’s rights and
remedies under this Paragraph 14.07.

ARTICLE 15 — PAYMENTS TO CONTRACTOR; SET-OFFS; COMPLETION; CORRECTION PERIOD

15.01 Progress Payments

A

Basis for Progress Payments: The Schedule of Values established as provided in Article 2 will
serve as the basis for progress payments and will be incorporated into a form of Application
for Payment acceptable to Engineer. Progress payments on account of Unit Price Work will
be based on the number of units completed during the pay period, as determined under
the provisions of Paragraph 13.03. Progress payments for cost-based Work will be based on
Cost of the Work completed by Contractor during the pay period.

Applications for Payments:

1. At least 20 days before the date established in the Agreement for each progress
payment (but not more often than once a month), Contractor shall submit to Engineer
for review an Application for Payment filled out and signed by Contractor covering the
Work completed as of the date of the Application and accompanied by such
supporting documentation as is required by the Contract Documents. If payment is
requested on the basis of materials and equipment not incorporated in the Work but
delivered and suitably stored at the Site or at another location agreed to in writing, the
Application for Payment shall also be accompanied by a bill of sale, invoice, or other
documentation warranting that Owner has received the materials and equipment free
and clear of all Liens, and evidence that the materials and equipment are covered by
appropriate property insurance, a warehouse bond, or other arrangements to protect
Owner’s interest therein, all of which must be satisfactory to Owner.

2. Beginning with the second Application for Payment, each Application shall include an
affidavit of Contractor stating that all previous progress payments received on account
of the Work have been applied on account to discharge Contractor’s legitimate
obligations associated with prior Applications for Payment.

3. The amount of retainage with respect to progress payments will be as stipulated in the
Agreement.

Review of Applications:

1. Engineer will, within 10 days after receipt of each Application for Payment, including
each resubmittal, either indicate in writing a recommendation of payment and present
the Application to Owner, or return the Application to Contractor indicating in writing
Engineer’s reasons for refusing to recommend payment. In the latter case, Contractor
may make the necessary corrections and resubmit the Application.

2. Engineer’s recommendation of any payment requested in an Application for Payment
will constitute a representation by Engineer to Owner, based on Engineer’s
observations of the executed Work as an experienced and qualified design
professional, and on Engineer’s review of the Application for Payment and the
accompanying data and schedules, that to the best of Engineer’'s knowledge,
information and belief:
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the Work has progressed to the point indicated;

the quality of the Work is generally in accordance with the Contract Documents
(subject to an evaluation of the Work as a functioning whole prior to or upon
Substantial Completion, the results of any subsequent tests called for in the
Contract Documents, a final determination of quantities and classifications for
Unit Price Work under Paragraph 13.03, and any other qualifications stated in the
recommendation); and

the conditions precedent to Contractor’s being entitled to such payment appear
to have been fulfilled in so far as it is Engineer’s responsibility to observe the
Work.

By recommending any such payment Engineer will not thereby be deemed to have
represented that:

a.

inspections made to check the quality or the quantity of the Work as it has been
performed have been exhaustive, extended to every aspect of the Work in
progress, or involved detailed inspections of the Work beyond the responsibilities
specifically assigned to Engineer in the Contract; or

there may not be other matters or issues between the parties that might entitle
Contractor to be paid additionally by Owner or entitle Owner to withhold
payment to Contractor.

Neither Engineer’s review of Contractor’s Work for the purposes of recommending
payments nor Engineer’s recommendation of any payment, including final payment,
will impose responsibility on Engineer:

a.

b.

to supervise, direct, or control the Work, or

for the means, methods, techniques, sequences, or procedures of construction,
or the safety precautions and programs incident thereto, or

for Contractor’s failure to comply with Laws and Regulations applicable to
Contractor’s performance of the Work, or

to make any examination to ascertain how or for what purposes Contractor has
used the money paid on account of the Contract Price, or

to determine that title to any of the Work, materials, or equipment has passed to
Owner free and clear of any Liens.

Engineer may refuse to recommend the whole or any part of any payment if, in
Engineer’s opinion, it would be incorrect to make the representations to Owner stated
in Paragraph 15.01.C.2.

Engineer will recommend reductions in payment (set-offs) necessary in Engineer’s
opinion to protect Owner from loss because:

a.

b.

the Work is defective, requiring correction or replacement;
the Contract Price has been reduced by Change Orders;

Owner has been required to correct defective Work in accordance with Paragraph
14.07, or has accepted defective Work pursuant to Paragraph 14.04;

Owner has been required to remove or remediate a Hazardous Environmental
Condition for which Contractor is responsible; or
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e. Engineer has actual knowledge of the occurrence of any of the events that would
constitute a default by Contractor and therefore justify termination for cause
under the Contract Documents.

D. Payment Becomes Due:

1.

Ten days after presentation of the Application for Payment to Owner with Engineer’s
recommendation, the amount recommended (subject to any Owner set-offs) will
become due, and when due will be paid by Owner to Contractor.

E. Reductions in Payment by Owner:

1.

In addition to any reductions in payment (set-offs) recommended by Engineer, Owner
is entitled to impose a set-off against payment based on any of the following:

a. claims have been made against Owner on account of Contractor’s conduct in the
performance or furnishing of the Work, or Owner has incurred costs, losses, or
damages on account of Contractor’s conduct in the performance or furnishing of
the Work, including but not limited to claims, costs, losses, or damages from
workplace injuries, adjacent property damage, non-compliance with Laws and
Regulations, and patent infringement;

b. Contractor has failed to take reasonable and customary measures to avoid
damage, delay, disruption, and interference with other work at or adjacent to the
Site;

c. Contractor has failed to provide and maintain required bonds or insurance;

d. Owner has been required to remove or remediate a Hazardous Environmental
Condition for which Contractor is responsible;

e. Owner has incurred extra charges or engineering costs related to submittal
reviews, evaluations of proposed substitutes, tests and inspections, or return
visits to manufacturing or assembly facilities;

f.  the Work is defective, requiring correction or replacement;

g. Owner has been required to correct defective Work in accordance with Paragraph
14.07, or has accepted defective Work pursuant to Paragraph 14.04;

h. the Contract Price has been reduced by Change Orders;

i. an event that would constitute a default by Contractor and therefore justify a
termination for cause has occurred;

j.  liquidated damages have accrued as a result of Contractor’s failure to achieve
Milestones, Substantial Completion, or final completion of the Work;

k. Liens have been filed in connection with the Work, except where Contractor has
delivered a specific bond satisfactory to Owner to secure the satisfaction and
discharge of such Liens;

.  there are other items entitling Owner to a set off against the amount
recommended.

If Owner imposes any set-off against payment, whether based on its own knowledge
or on the written recommendations of Engineer, Owner will give Contractor
immediate written notice (with a copy to Engineer) stating the reasons for such action
and the specific amount of the reduction, and promptly pay Contractor any amount
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remaining after deduction of the amount so withheld. Owner shall promptly pay
Contractor the amount so withheld, or any adjustment thereto agreed to by Owner
and Contractor, if Contractor remedies the reasons for such action. The reduction
imposed shall be binding on Contractor unless it duly submits a Change Proposal
contesting the reduction.

3. Upon a subsequent determination that Owner’s refusal of payment was not justified,
the amount wrongfully withheld shall be treated as an amount due as determined by
Paragraph 15.01.C.1 and subject to interest as provided in the Agreement.

15.02 Contractor’s Warranty of Title

A.

Contractor warrants and guarantees that title to all Work, materials, and equipment
furnished under the Contract will pass to Owner free and clear of (1) all Liens and other title
defects, and (2) all patent, licensing, copyright, or royalty obligations, no later than seven
days after the time of payment by Owner.

15.03 Substantial Completion

A.

When Contractor considers the entire Work ready for its intended use Contractor shall
notify Owner and Engineer in writing that the entire Work is substantially complete and
request that Engineer issue a certificate of Substantial Completion. Contractor shall at the
same time submit to Owner and Engineer an initial draft of punch list items to be
completed or corrected before final payment.

Promptly after Contractor’s notification, Owner, Contractor, and Engineer shall make an
inspection of the Work to determine the status of completion. If Engineer does not
consider the Work substantially complete, Engineer will notify Contractor in writing giving
the reasons therefor.

If Engineer considers the Work substantially complete, Engineer will deliver to Owner a
preliminary certificate of Substantial Completion which shall fix the date of Substantial
Completion. Engineer shall attach to the certificate a punch list of items to be completed or
corrected before final payment. Owner shall have seven days after receipt of the
preliminary certificate during which to make written objection to Engineer as to any
provisions of the certificate or attached punch list. If, after considering the objections to the
provisions of the preliminary certificate, Engineer concludes that the Work is not
substantially complete, Engineer will, within 14 days after submission of the preliminary
certificate to Owner, notify Contractor in writing that the Work is not substantially
complete, stating the reasons therefor. If Owner does not object to the provisions of the
certificate, or if despite consideration of Owner’s objections Engineer concludes that the
Work is substantially complete, then Engineer will, within said 14 days, execute and deliver
to Owner and Contractor a final certificate of Substantial Completion (with a revised punch
list of items to be completed or corrected) reflecting such changes from the preliminary
certificate as Engineer believes justified after consideration of any objections from Owner.

At the time of receipt of the preliminary certificate of Substantial Completion, Owner and
Contractor will confer regarding Owner’s use or occupancy of the Work following
Substantial Completion, review the builder’s risk insurance policy with respect to the end of
the builder’s risk coverage, and confirm the transition to coverage of the Work under a
permanent property insurance policy held by Owner. Unless Owner and Contractor agree
otherwise in writing, Owner shall bear responsibility for security, operation, protection of
the Work, property insurance, maintenance, heat, and utilities upon Owner’s use or
occupancy of the Work.
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After Substantial Completion the Contractor shall promptly begin work on the punch list of
items to be completed or corrected prior to final payment. In appropriate cases Contractor
may submit monthly Applications for Payment for completed punch list items, following the
progress payment procedures set forth above.

Owner shall have the right to exclude Contractor from the Site after the date of Substantial
Completion subject to allowing Contractor reasonable access to remove its property and
complete or correct items on the punch list.

15.04 Partial Use or Occupancy

A.

Prior to Substantial Completion of all the Work, Owner may use or occupy any substantially
completed part of the Work which has specifically been identified in the Contract
Documents, or which Owner, Engineer, and Contractor agree constitutes a separately
functioning and usable part of the Work that can be used by Owner for its intended
purpose without significant interference with Contractor’s performance of the remainder
of the Work, subject to the following conditions:

1. At any time Owner may request in writing that Contractor permit Owner to use or
occupy any such part of the Work that Owner believes to be substantially complete. If
and when Contractor agrees that such part of the Work is substantially complete,
Contractor, Owner, and Engineer will follow the procedures of Paragraph 15.03.A
through E for that part of the Work.

2. At any time Contractor may notify Owner and Engineer in writing that Contractor
considers any such part of the Work substantially complete and request Engineer to
issue a certificate of Substantial Completion for that part of the Work.

3. Within a reasonable time after either such request, Owner, Contractor, and Engineer
shall make an inspection of that part of the Work to determine its status of
completion. If Engineer does not consider that part of the Work to be substantially
complete, Engineer will notify Owner and Contractor in writing giving the reasons
therefor. If Engineer considers that part of the Work to be substantially complete, the
provisions of Paragraph 15.03 will apply with respect to certification of Substantial
Completion of that part of the Work and the division of responsibility in respect
thereof and access thereto.

4. No use or occupancy or separate operation of part of the Work may occur prior to
compliance with the requirements of Paragraph 6.05 regarding builder’s risk or other
property insurance.

15.05 Final Inspection

A.

Upon written notice from Contractor that the entire Work or an agreed portion thereof is
complete, Engineer will promptly make a final inspection with Owner and Contractor and
will notify Contractor in writing of all particulars in which this inspection reveals that the
Work, or agreed portion thereof, is incomplete or defective. Contractor shall immediately
take such measures as are necessary to complete such Work or remedy such deficiencies.

15.06 Final Payment

A

Application for Payment:

1. After Contractor has, in the opinion of Engineer, satisfactorily completed all
corrections identified during the final inspection and has delivered, in accordance with
the Contract Documents, all maintenance and operating instructions, schedules,
guarantees, bonds, certificates or other evidence of insurance, certificates of

EJCDC® C-700 (Rev. 1), Standard General Conditions of the Construction Contract.
Copyright © 2013 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved. Page 59 of 65



inspection, annotated record documents (as provided in Paragraph 7.11), and other
documents, Contractor may make application for final payment.

The final Application for Payment shall be accompanied (except as previously
delivered) by:

a. all documentation called for in the Contract Documents;
b. consent of the surety, if any, to final payment;

c. satisfactory evidence that all title issues have been resolved such that title to all
Work, materials, and equipment has passed to Owner free and clear of any Liens
or other title defects, or will so pass upon final payment.

d. alist of all disputes that Contractor believes are unsettled; and

e. complete and legally effective releases or waivers (satisfactory to Owner) of all
Lien rights arising out of the Work, and of Liens filed in connection with the Work.

In lieu of the releases or waivers of Liens specified in Paragraph 15.06.A.2 and as
approved by Owner, Contractor may furnish receipts or releases in full and an affidavit
of Contractor that: (a) the releases and receipts include all labor, services, material,
and equipment for which a Lien could be filed; and (b) all payrolls, material and
equipment bills, and other indebtedness connected with the Work for which Owner
might in any way be responsible, or which might in any way result in liens or other
burdens on Owner's property, have been paid or otherwise satisfied. If any
Subcontractor or Supplier fails to furnish such a release or receipt in full, Contractor
may furnish a bond or other collateral satisfactory to Owner to indemnify Owner
against any Lien, or Owner at its option may issue joint checks payable to Contractor
and specified Subcontractors and Suppliers.

B. Engineer’s Review of Application and Acceptance:

1.

If, on the basis of Engineer’s observation of the Work during construction and final
inspection, and Engineer’s review of the final Application for Payment and
accompanying documentation as required by the Contract Documents, Engineer is
satisfied that the Work has been completed and Contractor’s other obligations under
the Contract have been fulfilled, Engineer will, within ten days after receipt of the final
Application for Payment, indicate in writing Engineer’s recommendation of final
payment and present the Application for Payment to Owner for payment. Such
recommendation shall account for any set-offs against payment that are necessary in
Engineer’s opinion to protect Owner from loss for the reasons stated above with
respect to progress payments. At the same time Engineer will also give written notice
to Owner and Contractor that the Work is acceptable, subject to the provisions of
Paragraph 15.07. Otherwise, Engineer will return the Application for Payment to
Contractor, indicating in writing the reasons for refusing to recommend final payment,
in which case Contractor shall make the necessary corrections and resubmit the
Application for Payment.

C. Completion of Work: The Work is complete (subject to surviving obligations) when it is
ready for final payment as established by the Engineer’s written recommendation of final
payment.

D. Payment Becomes Due: Thirty days after the presentation to Owner of the final Application
for Payment and accompanying documentation, the amount recommended by Engineer
(less any further sum Owner is entitled to set off against Engineer’s recommendation,
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including but not limited to set-offs for liquidated damages and set-offs allowed under the
provisions above with respect to progress payments) will become due and shall be paid by
Owner to Contractor.

15.07 Waiver of Claims

A

The making of final payment will not constitute a waiver by Owner of claims or rights
against Contractor. Owner expressly reserves claims and rights arising from unsettled Liens,
from defective Work appearing after final inspection pursuant to Paragraph 15.05, from
Contractor’s failure to comply with the Contract Documents or the terms of any special
guarantees specified therein, from outstanding Claims by Owner, or from Contractor’s
continuing obligations under the Contract Documents.

The acceptance of final payment by Contractor will constitute a waiver by Contractor of all
claims and rights against Owner other than those pending matters that have been duly
submitted or appealed under the provisions of Article 17.

15.08 Correction Period

A.

If within one year after the date of Substantial Completion (or such longer period of time as
may be prescribed by the terms of any applicable special guarantee required by the
Contract Documents, or by any specific provision of the Contract Documents), any Work is
found to be defective, or if the repair of any damages to the Site, adjacent areas that
Contractor has arranged to use through construction easements or otherwise, and other
adjacent areas used by Contractor as permitted by Laws and Regulations, is found to be
defective, then Contractor shall promptly, without cost to Owner and in accordance with
Owner’s written instructions:

1. correct the defective repairs to the Site or such other adjacent areas;
2. correct such defective Work;

3. if the defective Work has been rejected by Owner, remove it from the Project and
replace it with Work that is not defective, and

4. satisfactorily correct or repair or remove and replace any damage to other Work, to
the work of others, or to other land or areas resulting therefrom.

If Contractor does not promptly comply with the terms of Owner’s written instructions, or
in an emergency where delay would cause serious risk of loss or damage, Owner may have
the defective Work corrected or repaired or may have the rejected Work removed and
replaced. Contractor shall pay all claims, costs, losses, and damages (including but not
limited to all fees and charges of engineers, architects, attorneys, and other professionals
and all court or arbitration or other dispute resolution costs) arising out of or relating to
such correction or repair or such removal and replacement (including but not limited to all
costs of repair or replacement of work of others).

In special circumstances where a particular item of equipment is placed in continuous
service before Substantial Completion of all the Work, the correction period for that item
may start to run from an earlier date if so provided in the Specifications.

Where defective Work (and damage to other Work resulting therefrom) has been corrected
or removed and replaced under this paragraph, the correction period hereunder with
respect to such Work will be extended for an additional period of one year after such
correction or removal and replacement has been satisfactorily completed.
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E.

Contractor’s obligations under this paragraph are in addition to all other obligations and
warranties. The provisions of this paragraph shall not be construed as a substitute for, or a
waiver of, the provisions of any applicable statute of limitation or repose.

ARTICLE 16 — SUSPENSION OF WORK AND TERMINATION

16.01 Owner May Suspend Work

A

At any time and without cause, Owner may suspend the Work or any portion thereof for a
period of not more than 90 consecutive days by written notice to Contractor and Engineer.
Such notice will fix the date on which Work will be resumed. Contractor shall resume the
Work on the date so fixed. Contractor shall be entitled to an adjustment in the Contract
Price or an extension of the Contract Times, or both, directly attributable to any such
suspension. Any Change Proposal seeking such adjustments shall be submitted no later
than 30 days after the date fixed for resumption of Work.

16.02 Owner May Terminate for Cause

A.

The occurrence of any one or more of the following events will constitute a default by
Contractor and justify termination for cause:

1. Contractor’s persistent failure to perform the Work in accordance with the Contract
Documents (including, but not limited to, failure to supply sufficient skilled workers or
suitable materials or equipment or failure to adhere to the Progress Schedule);

2. Failure of Con