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COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 

 

In the Matter of: 

ELECTRONIC APPLICATION OF BIG RIVERS 
ELECTRIC CORPORATION FOR 
ENFORCEMENT OF ORDER 

) 
) 
) 
) 

Case No. 2021-00378 

APPLICATION OF BIG RIVERS ELECTRIC CORPORATION  
FOR ENFORCEMENT OF COMMISSION ORDER 

INTRODUCTION 

1. Big Rivers Electric Corporation (“Big Rivers”) files this Application pursuant 

to 807 KAR 5:001, Section 19, KRS 278.200, KRS 278.030, KRS 278.040, and KRS 278.390, 

requesting that the Commission take all appropriate action to enforce its August 2, 2021 

Order in Case No. 2019-00269 (“Order”).  Specifically, Big Rivers requests that the 

Commission exercise its authority under KRS 278.390 to enforce its lawful order by filing a 

mandamus, injunction, or other pleading at the Franklin Circuit Court in order to compel 

the City of Henderson, Kentucky, and the Henderson Utility Commission, d/b/a Henderson 

Municipal Power & Light (jointly referenced hereinafter as "Henderson" or “City”) to obey 

the Commission’s Order.  Otherwise, Henderson will continue to disregard the 

Commission’s statutory authority over the rates and service standards set forth in the 

Station Two Contracts.1 

  

 
1 Those Contracts include the 1970 Power Sales Contract, the 1970 Power Plant Construction and Operation 
Agreement, the 1970 Joint Facilities Agreement, the 1974 System Reserves Agreement, as well as subsequent 
amendments thereto. 
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BACKGROUND 

2. The Applicant, Big Rivers, is a rural electric cooperative corporation organized 

pursuant to KRS Chapter 279.  Big Rivers’ mailing address is P.O. Box 24, Henderson, 

Kentucky 42419-0024, and its street address is 201 Third Street, Henderson, Kentucky 

42420.  Big Rivers’ address for electronic mail service is regulatory@bigrivers.com.2 

3. Big Rivers owns generating assets and purchases, transmits, and sells 

electricity at wholesale.  Its principal purpose is to satisfy the wholesale electricity 

requirements of its three distribution cooperative members: Jackson Purchase Energy 

Corporation, Kenergy Corp., and Meade County Rural Electric Cooperative Corporation 

(collectively, the “Members”).  The Members in turn provide retail electric service to 

approximately 117,000 consumers/retail members located in 22 Western Kentucky counties: 

Ballard, Breckenridge, Caldwell, Carlisle, Crittenden, Daviess, Graves, Grayson, Hancock, 

Hardin, Henderson, Hopkins, Livingston, Lyon, Marshall, McCracken, McLean, Meade, 

Muhlenberg, Ohio, Union, and Webster. 

4. Big Rivers was incorporated in the Commonwealth of Kentucky on June 14, 

1961, and hereby attests that it is currently in good standing in Kentucky.3 

5. The City of Henderson is a municipality in Western Kentucky with a street 

address of 222 First Street, Henderson, Kentucky 42420, and a mailing address of P.O. Box 

716, Henderson, Kentucky 42419-0716.  The City of Henderson Utility Commission, d/b/a 

Henderson Municipal Power and Light, is a municipal utility organized under the laws of 

Kentucky with an address of 100 Fifth Street, Henderson, Kentucky 42420.  

 
2 807 KAR 5:001 Section 14(1). 
3 807 KAR 5:001 Section 14(2). 
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6. Henderson owns a retired coal-fired electric generating station near Sebree, 

Kentucky, known as “Station Two.”  Big Rivers has operated and maintained the Station 

Two units pursuant to a series of contracts that Henderson entered into with Big Rivers 

related to the Station Two generating units (the “Station Two Contracts”).  The Contracts 

were originally executed on August 1, 1970 and subsequently approved by the Commission 

on October 22, 1970 in Case No. 5406.  The initial Contracts were amended at least three 

times and those amendments were approved by the Commission.4   

The Commission’s Decision in Case No. 2019-00269 

7. Following the closure of Station Two on February 1, 2019, the City and Big 

Rivers were unable to reach an agreement regarding the parties’ respective rights and 

obligations under the Station Two Contracts, including the costs of decommissioning Station 

Two.   

8. To resolve these issues, Big Rivers filed an Application on July 31, 2019 in Case 

No. 2019-00269.  Big Rivers requested an order from the Commission enforcing the rates 

and service standards contained in the Station Two Contracts.   Specifically, Big Rivers 

asked that the Commission 1) enforce the City’s obligation to pay for its share of Station 

Two decommissioning; 2) confirm the City’s responsibility to pay its share of costs related 

to the Green Landfill; 3) enforce the Commission’s January 5, 2018 Order in Case No. 2016-

000278 regarding Excess Henderson Energy (“EHE”); 4) verify the accuracy of Big Rivers’ 

calculations of MISO fees incurred because of City load; 5) determine the City’s 2018/2019 

 
4 See Case No. 94-032, Order (March 31, 1995) (approving 1993 Amendments); Case No. 1998-00267, Order 
(July 14, 1998) (approving 1998 Amendments); Case No. 2005-00532, Order (February 24, 2006) (approving 
2005 Amendments). 



4 

capacity reservation pursuant to the MISO rules; 6) clarify that Big Rivers is allowed to 

continue utilizing City-owned Joint Use Facilities that support the operation of its Green 

Station; and 7) determine whether the payment of severance was reasonable. 

9. On September 5, 2019, Henderson moved to dismiss the Commission 

proceeding for lack of jurisdiction or alternatively, to hold the Commission proceeding in 

abeyance pending resolution of associated matters pending in Kentucky Circuit Courts. 

10. On February 4, 2020, the Commission issued an Order denying Henderson’s 

motion, finding that the issues raised by Big Rivers “implicate the service and rates under 

the various Station Two Contracts, and such issues are clearly within the scope of the 

Commission’s jurisdiction under KRS 278.200.”5  The Commission also denied the request 

for abeyance, noting that the Franklin Circuit Court had issued an order holding its case in 

abeyance pending the resolution of the Commission proceeding.6 

11. After several rounds of discovery and the filing of Direct and Rebuttal 

Testimony by Big Rivers and Henderson, the Commission held an evidentiary hearing in 

Case No. 2019-00269 on October 22, 2020. 

12. On August 2, 2021, the Commission issued its Order in Case No. 2019-00269.  

In its Order, the Commission reiterated that it has jurisdiction over the dispute between 

Big Rivers and the City under KRS 278.040 and KRS 278.200.  The Commission also found 

that, with two changes, the Interim Accounting Summary filed with Big Rivers’ application 

accurately calculated the amounts due pursuant to the Station Two Contracts and that, 

 
5 Order, Case No. 2019-00269 (February 4, 2020) at 7. 
6 Id. at 7. 
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subject to limited exceptions, Henderson is required, pursuant to the Station Two Contracts, 

to share in the costs of decommissioning Station Two and the Joint Use Facilities.7  

13. Henderson filed a Notice of Appeal of the Commission’s Order in Franklin 

Circuit Court on August 27, 2021 in Case No. 21-CI-00667. 

Big Rivers Has Attempted To Collect Amounts  
Owed By Henderson  

14. Upon issuance of the Commission’s Order, Big Rivers calculated the amount 

that Henderson owes it as of June 30, 2021, using the methodology outlined in the Order.  

Big Rivers then invoiced Henderson for that amount on August 13, 2021.8 

15. Big Rivers separated the amount owed it into two categories of costs.  The first 

category included all costs other than decommissioning costs and totaled $214,398.  The 

second category included Henderson’s share of Station Two decommissioning costs through 

June 2021 and totaled $1,498,063.  Big Rivers informed Henderson that it will issue 

additional invoices for decommissioning costs as they are incurred given that 

decommissioning of Station Two is an ongoing process. 

16. Big Rivers’ invoices to Henderson followed the Commission’s Order to the 

letter, including all disallowances required by that Order.  Specifically, the Fiscal Year 

2018/19 Annual Settlement True-Up amount was reduced to reflect Henderson’s 120 MW 

reservation instead of 125 MW, and to include the actual severance costs incurred instead 

of the projected amount.9  Also, consistent with the Order, the decommissioning cost 

allocation for ash pond-related costs incorporated a Henderson capacity reservation of 120 

 
7 Order, Case No. 2019-00269 (August 2, 2021) at 38. 
8 See Attachment 1. 
9 Order, Case No. 2019-00269 (August 2, 2021) at 38. 
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MW in fiscal year 2018/19, including a time-weighted capacity allocation, resulting in an 

allocation of 18.90% for the City.  The allocation also incorporated a pre-2021 landfill 

allocation of 9.88% and a 2021 landfill allocation of 9.81% for the City.10  Consistent with 

the Order, Big Rivers’ invoices allocated 22.65% of all other decommissioning costs to 

Henderson. 

17. The Affidavit of Paul G. Smith, Chief Financial Officer of Big Rivers, attesting 

to the calculations used to prepare the invoices, is attached.11 

18. On September 13, 2021, Big Rivers sent a second letter to Henderson 

requesting payment of the August 13, 2021 invoice.12  In that letter, Big Rivers gave 

Henderson notice that if the City did not pay the full amount of the invoice by September 

23, 2021, Big Rivers would file an application with the Commission requesting that the 

Commission take all appropriate action to enforce its Order.   

19. To date, Henderson has not paid any of the amounts due to Big Rivers 

pursuant to the Commission’s Order. 

The Commission Has Power To Compel  
Obedience To Its Lawful Orders 

20. KRS 278.390 allows the Commission to protect the integrity of its orders if 

parties subject to those orders fail to comply.  Under that statute, the Commission can 

“compel obedience” to its lawful orders by filing a mandamus, injunction, or other pleading 

at the Franklin Circuit Court.  Specifically, KRS 278.390 provides: 

  

 
10 Order, Case No. 2019-00269 (August 2, 2021) at 34. 
11 See Attachment 2; Affidavit of Paul G. Smith. 
12 See Attachment 3. 
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The commission may compel obedience to its lawful orders by mandamus, injunction 
or other proper proceedings in the Franklin Circuit Court or any other court of 
competent jurisdiction, and such proceedings shall have priority over all pending 
cases. Every order entered by the commission shall continue in force until the 
expiration of the time, if any, named by the commission in the order, or until revoked 
or modified by the commission, unless the order is suspended, or vacated in whole or 
in part, by order or decree of a court of competent jurisdiction.   

21. Filings made pursuant to KRS 278.390 are given priority over all other pending 

cases on the Franklin Circuit Court docket.  This priority reflects the General Assembly’s 

desire for the Commission to enforce its orders quickly and efficiently. 

22. The Kentucky Supreme Court recognizes that “KRS 278.390 gives the 

Commission specific authority to compel obedience to its orders by ‘…(in) mandamus, 

injunctions or other proper proceeding in the Franklin Circuit Court.’ Thus, the court could 

use its normal contempt power to enforce resulting judgments and orders.”13  Kentucky 

precedent provides that “[a] trial court has inherent power to punish individuals for 

contempt… and nearly unfettered discretion in issuing contempt citations.”14   

23. The Commission has rarely invoked KRS 278.390 because parties, in almost 

all cases, comply with Commission orders.  However, the Commission has on occasion issued 

orders reminding parties of its ability to enforce its orders under KRS 278.390.15 

  

 
13 South Cent. Bell Tel. Co v. Utility Regulatory Com., 637 S.W.2d 649, 652 (1982). 
14 Ky. Ret. Sys. v. Foster, 338 S.W.3d 788, 800 (Ky. App. 2010); Crowder v. Rearden, 296 S.W.3d 445, 450 (Ky. 
App. 2009) (citing Newsome v. Commonwealth, 35 S.W.3d 836, 839 (Ky. App. 2001); Smith v. City of Loyall, 
702 S.W.2d 838, 839 (Ky. App. 1986)). 
15 Case Nos. 7503, Order at 4; & 7505, Order at 3 (April 21, 1980); In both Orders the Commission stated: “No 
response to the above Order has been received as of the date of this Order; and the Utility is hereby reminded 
that it is in violation of an official Order of this Commission and is now subject to the provisions of KRS 
278.390...”. 
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24. The Commission has exercised its authority under KRS 278.390 at least once 

to enforce compliance with its orders.  In PSC v. Barnesburg Water Association, Inc. et al, 

Franklin Circuit Court Civil Action 92-CI-01151, the Commission filed a Complaint 

pursuant to KRS 278.390, requesting that the Court enforce an order requiring several 

water utilities to complete a merger.  The Commission stated in its complaint:  

…the Commission requests the Court grant this proceeding priority over all pending 
cases pursuant to KRS 278.390 and enforce the Commission’s February 22, 1988 
Order…16  

The Commission’s enforcement action was granted by Summary Judgment on July 

31, 1995.17  The Franklin Circuit Court held: 

Plaintiff’s [KPSC] Motion for Summary Judgment is GRANTED and the specific 
relief requested by the plaintiff in its Petition compelling compliance with the 
February 22, 1988 Order is Granted. 

Henderson’s Appeal of the Commission’s Order Does  
Not Stay The Effectiveness of The Order 

25. Henderson’s August 27, 2021 appeal of the Commission’s Order does not 

relieve Henderson of its current legal responsibility to pay the amounts due to Big Rivers 

pursuant to the Order. 

26. Under KRS 278.390, Commission orders continue in force until they are 

revoked by the Commission or vacated by a court of competent jurisdiction.  Parties must 

therefore comply with Commission orders while an appeal to the Franklin Circuit Court is 

pending.  For instance, in a base rate proceeding, a utility must adopt the rates established 

by the Commission unless and until those rates are overturned by the court. 

 
16 See Attachment 4 at 5.   
17 See Attachment 5 at 2. 
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27. The Kentucky Court of Appeals has held that “the mere filing of an appeal does 

not stay the legal effectiveness of an order of the commission.  Unless and until the order….is 

vacated, the order remains in effect.”18 

28. If Henderson successfully challenges the Order and a refund of costs paid by 

the City is required at the conclusion of its appeal, then Big Rivers would comply with that 

decision.  Because of this refund safeguard, Henderson will be fully protected from 

complying with the Commission’s decision while an appeal is pending.  But in the absence 

of any Court ruling vacating the Commission’s Order, that Order is effective, and Henderson 

must pay what is owed to Big Rivers during the pendency of any appeal. 

Federal Law Requires Certain Decommissioning  
Activities In The Near Future 

29. The Commission’s Order requires Henderson “to share in the costs of 

decommissioning Station Two and joint-use facilities...”19 

30. The Order states that the term “decommissioning” should be interpreted to 

include “‘the entire process associated with taking the plant out of service, demolishing the 

plant, and restoring the site to a state that is suitable for future industrial use;’… ‘ongoing 

environmental monitoring and any environmental remediation that may be required in the 

future’ and all maintenance activities necessary to maintain the plant and the site in a safe, 

secure and legally compliant condition before demolition.”20   

  

 
18 Jent v. Ky. Utils. Co, 332 S.W.3d 102, 105 (Ky App. 2010). 
19 Order, Case No. 2019-00269 (August 2, 2021) at 38. 
20 Id. at 33. 
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31. Big Rivers is committed to paying for its share of decommissioning Station Two 

in accordance with the Commission’s Order.  The first, and most urgent, step in this process 

is to begin actions toward those portions of the decommissioning process that are mandatory 

as required by federal laws and regulations, including:  

 40 CFR 257 and 261, Hazardous and Solid Waste Management System; 
Disposal of Coal Combustion Residuals (“CCR”) 

o Required Compliance Activities at Station Two: Closure of the Station 
Two ash pond no later than April 2024 and ongoing groundwater 
monitoring for thirty years following closure.21 

 40 CFR 112.5, Spill Prevention Control and Countermeasure Plan 

o Required Compliance Activities at Station Two: Removal and/or 
maintenance of hazardous waste (solvents, paints, etc.) on site.22 

 40 CFR 122, National Pollutant Discharge Elimination System 

o Required Compliance Activities at Station Two: Limiting runoff and 
discharge from Station Two ash pond and coal pile.23 

 40 CFR Part 61 Subpart M, Notification required per National Emission 
Standard for Asbestos 

o Required Compliance Activities at Station Two: Ongoing containment of 
any asbestos exposure.24 

 Surface Mining Control Reclamation Act 

o Required Compliance Activities at Station Two: Cleanup of Station Two 
coal pile and removal of any residual.25 

 Resource Conservation and Recovery Act 

32. Mandatory decommissioning must be completed.  The failure to do so can 

result in civil and criminal penalties.   

 
21 Case No. 2019-00269; Tr. (October 22, 2020) at 9:49:55. 
22 Case No. 2019-00269; Tr. (October 22, 2020) at 9:50:27. 
23 Case No. 2019-00269; Tr. (October 22, 2020) at 9:50:56. 
24 Case No. 2019-00269; Tr. (October 22, 2020) at 9:52:24. 
25 Case No. 2019-00269; Tr. (October 22, 2020) at 9:54:57. 
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33. The Affidavit of Michael T. Pullen, Chief Operating Officer for Big Rivers, 

attesting to the mandatory requirements relating to the decommissioning of Station Two, is 

attached to this Application.26   

34. Enforcement of the Commission’s Order is also important because of the public 

safety concerns surrounding Station Two, including potential asbestos exposure to the more 

than 100 employees working at the Green plant (many of which are Henderson residents, 

as well as to on-site contractors and the public in general), will continue to exist if Station 

Two is not decommissioned.27   

Big Rivers And Its Members Will Be Financially Harmed If  
The Commission’s Order Is Not Enforced 

35. Henderson’s failure to comply with the Commission’s Order will have an 

immediate and significant effect on Big Rivers’ rates.  

36. Any extra dollar that Big Rivers is required to pay for costs that are the 

responsibility of Henderson will reduce the amount of Member rate credits payable through 

the Member Rate Stability Mechanism (“MRSM”) and reduce the amount available to 

amortize the smelter regulatory assets. 

37. The recovery of the Station Two ash pond and landfill costs will impact the 

amount that Big Rivers recovers in its monthly environmental surcharge mechanism.  

38. If Big Rivers is not able to collect the amounts owed by Henderson under the 

Commission’s Order, Big Rivers’ ability to maintain an investment grade credit ratings 

could also be impacted.  This would increase borrowing costs and make transactions in the 

wholesale market less profitable through increased credit requirements. 

 
26 See Attachment 6; Affidavit of Michael T. Pullen. 
27 See Case No. 2019-00269; Rebuttal Testimony of Robert W. Berry, at 15. 
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39. The Affidavit of Paul G. Smith, Chief Financial Officer of Big Rivers, attesting 

to the financial harm that will occur if Henderson does not pay the amounts owed to Big 

Rivers is attached.28 

CONCLUSION 

 WHEREFORE, Big Rivers respectfully requests that the Commission take all 

appropriate action to compel obedience to its August 2, 2021 Order in Case No. 2019-00269, 

including compelling Henderson to obey the Order by mandamus, injunction, or other 

proper proceedings in the Franklin Circuit Court or other court of competent jurisdiction 

pursuant to KRS 278.390.   

Respectfully submitted,  
 
Tyson Kamuf, Esq. 
Senthia Santana, Esq. 
Gregory E. Mayes, Jr., Esq. 
BIG RIVERS ELECTRIC CORPORATION 
201 Third Street, P.O. Box 727 
Henderson, Kentucky 42419-0024 
Ph: (270) 827-2561  Fax: (270) 844-6417 
tyson.kamuf@bigrivers.com 
roger.hickman@bigrivers.com 
gregory.mayes@bigrivers.com  
 
/s/  Michael L. Kurtz    
Michael L. Kurtz, Esq. 
Kurt J. Boehm, Esq. 
Jody Kyler Cohn, Esq. 
BOEHM, KURTZ & LOWRY 
36 East Seventh Street, Suite 1510 
Cincinnati, Ohio 45202 
Ph:  513.421.2255   fax:  513.421.2764 
mkurtz@BKLlawfirm.com  
kboehm@BKLlawfirm.com  
jkylercohn@BKLlawfirm.com 

 COUNSEL FOR BIG RIVERS ELECTRIC 
CORPORATION  

 
28 See Attachment 2; Affidavit of Paul G. Smith. 
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l3igllivers
VIA HAND DELIVERY AND CERTIFIED MAIl.

August 13, 2021

Mr Chris l-lciingartner
General Manager

Henderson 2dui cipal Power & Light
ioo Fifth Street
I lenderson, Kentucky 42420

Dear Chris:

Enclosed herein for pavineiil ale Big Rivers :nvuiees :ssucd pursuint to the Kei ituek-v i’tibIc
Seniee Commssioi:s August 2, 2021 Order in Case No. 2019-00269.

‘[he first invoice amonnt.s to 5214.39894 ‘-liiehi reflects- the final Sum due relati ig to all issues
addressed in the Coniiii issioii’s Order other than decommissioning costs. The Fiscal Year 2018/19
Annual SettleiiientTrue-Cp amount has been reduced to reflect Heiic]ersoii’s 120 MW resenation
instead 01125 MW as previously stared liv Big Rivers, and to include the actual severance costs
incurred instead of the projected amount.

The second invoice a!i:ounts to S 1.498,063.95 vhieli is the chare ci deconiinissiuning costs hat
Henche;soti is ivqured to pay, pursuant to the Commissions Order, though tune of 2021 Pci’
the Comui]ssion’s Order, the deconijo isS:i;Iii:lg cost ahioeatio,i reflects H PLs enpadtv
reservation ci 120 Nh\-V in liscal year 2018/19. includes the Reid Sttiiitiii iii the ealcrdation for the
joint—use facilities (e.g. Station ‘Iwo ash pond) resulting in an allocation of iS.9o96, and reflects
the landfill alloeition of 9.88% C—2O21 and 9.81% in 2021. The supporting calculation for each
allocation percentage is attached. As the Commission noted. tie amount uf decommissioning
costs is in (ION as dc comu ii s i< m in g is m .pi ug - The ref ire gig Rivers ‘vil! is ss v add it jo, a ii iv ):ei:s
to I lendersnn, molllhlv, as dceouitrissk;iing costs tire incurred.

Pavi:ient of :ie attached invc:ees is due ininediaelv t:pcin receint.

If von have all’ questions about our invoices, plecse contact Big Rivers’ Chief Financial Officer.
Paul Smith at 27o844—6I94, ,lr1vLo]—r:l-’h luv,

Since rely,

Robert \V. Herrr

President and Chief Executive Officer
Big Rivers Eleciric Corporation



l3io’ 1{ivers Invoice No.

Sig Rvers Etectric Corporation (NOISED 81132021

‘0 10cc 24

201 Third Street

Henceson. KY 42419-0U24

Ph (270/ 827-2561 Fax (270, 827-2558

0etl2G21

Description Amount

Excess l-rdc-sln Erercy . MtSO Reverts less Ccxi & _:ne S:o’tIa - 21,05:18 - C5:3/i9 $3310482 541
V°&L 1atve Load Gas’ S L urn Sircrdall 01,05/18 05/31/9 5459358729
t’ISO Fees 12t1/IC.05,3i,t6 51,42276154

17/18 Annum Sen-ement true-Or, 0801/17. OSi3liIS $1649922 53
FY 18119 Annual Sell ement True-Up .rJ’re ii 08/01/16 - 05/31/19 $1020295.80)
A,iIia Power 10/01(18 - 01/31/19 578.75098
Decammissionrng Cosis i Ncre 2t n/a

INVOICE INQUIRIES CONTACT
Katie Chealharn
270-8’4-6065

Payment due immediately upon receipt TOTAL 5214.398.94

I r4u55 ca Ken1oc-cy Pjb, c Se-.ze Concise c Cruet in Case t-.n 20’ 9-00284
lnc.cc 610209 $ 649 882 80)

Adjust HM1’&L 120 MV/ Reservation 227.045.00)
Adjust Severance to Actual Cost - 143.00 00)
Revised FY 10,-i 9 Setllemert True-Up $11020295 80,

‘5//C 2 Rev,sed invoice excludes Decommissionin2 Costs which s bItes separetely



I3io’ Utivers Invoice No.

h .-.. Big Rivers E’ectric CorDoration
P Q SO, 24

2D I TI d Srsel
Herer3n iV’ h24 9•OC24

Pt 270i S 2/-255 Fa 127C1 827-2558

Poi,t & L lInt Dale 8/1 3/2021
P0 on 6
/ejellr KY 42 19.0508

Description Amount

Decornrn!ssloning Coscs 01/019 05ì30/21 51.498 (163 05

NyC/CE toj’os CO’TAC
Ks’ e ChealnaT
2’0-E44-6065

Paynie”l due immediately upon receipt TOTAL [ -



BIG RIVERS ELECTRIC CORPORATION
STATION TWO CAPACITY SPLITS

STATION TWO STATION TWO ASH POND
(Capacity Reservation) lCpacity Reservation Includin9 Reid) —

Big Rivers HMPL Station Rivers HMPL Total
Share Share Two Reid Share Share Ash PondFiscal Year

6/01’13- 5)31/74
5Q1!74 -551/75
6’0t75 5:3:76
50175- 5’31)77
6101177-5/31’73
8/01/78 -5/31G9
5/01/79 - 5/31.80
6’06C - 5/31/81
3:5 51-531)82
/1i?925/31 83
6:Ci53-531:Be
5’51-54 -

6/01/65-531/86
6)01/86- 5/31/87
6(01/87 - 5/31i93

6/01/88 - 5/31/59
.3/01/89 - 5/31/90
6/01/90- 5/31/91
6/01’91 - 5/31/92
5/01/92 - 5/31/93
6/01/93 - 5/31/94
6/01194 -5’3195
5/01/95- 5’31/96
6/01/96 - 5’31/97
6/01/97 - 5/31/95
5(01/98 - 5/31/99
5/01/99- 5/31/00
5./01/50 - 5/31/01
5/3/01 .5/31/02
6/01.02- 5-Y/03
6-0.t3 - 5,3-t4
60Z-4 - 5’3 05
6O/C5 - 5/31/CS
6/01/06 - Sirfl?
6/Ci;07 - 5/31/38
6/C1:08-5:31-D3

- 5/31/10
6:C/0 - 5:31/11
SQl/i’

- 5-31:2
5/01/12 - 5/31/13
6/01/13 - 5/31114
6/01/14 - /3i/1 5
5/QL1S - 5/31/16
6/01/16 - 5/31/17
6/0l/17-5/31/18
6/01/18-5/31/19

Total (MW)

% Allocation

152 13 175 65 227 13 240
283 ‘7 303 65 348 ‘7 365
2r 289 55 336 ‘6 354
25’ 22 259 65 332 22 354
262 27 289 65 327 27 354
262 34 296 65 327 34 36’
258 41 297 65 321 41 362
255 40 296 65 321 351
253 43 296 65 318 43 361
253 43 296 65 318 43 361
270 45 315 65 335 45 383
258 41 315 65 333 47 383
211 44 315 65 336 44 380
271 44 315 65 336 44 380
270 45 315 05 335 49 380
269 46 315 65 334 46 380
264 51 315 65 329 51 380
264 51 315 65 329 51 383
263 52 315 65 328 52 380
262 53 315 65 327 53 380
261 54 315 65 326 54 380
258 57 315 65 323 57 380
250 62 312 65 315 52 377
250 62 312 65 315 62 377
247 65 312 65 312 55 377
245 06 312 65 311 65 377
232 80 312 65 297 90 377
225 87 312 65 290 87 377
220 92 312 65 285 92 377

217 95 312 05 282 95 377

217 95 3’2 65 282 95 377

217 95 312 65 282 95 377
217 95 312 55 282 55 377
217 95 512 65 282 95 377
217 95 32 65 282 85 377

217 55 312 65 282 95 377
212 100 312 65 277 03
207 105 2 65 272 ‘05 377
202 110 312 35 257 112 377
157 115 312 65 262 115 377
191 115 312 65 262 115 377
197 115 312 65 262 115 377
197 115 .312 65 262 115 377
197 115 312 197 115 312
197 115 32 197 115 312
192 120 312 192 120 312

10,900 3191 14,091 2,795 13695 3,191 16,886

77.35% 22.65% — 81.10% 18.90%
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September 13. 2021

Christopher Heimgartner
General Manager
Henderson Municipal Power & Light
100 Fifth Street
Henderson, Kentucky 42420

Dear Chris:

On August 13. 2021, Big Rivers sent 1-Jenderson Municipal Power & Light an invoice
fir pfiyment amounting to $214398.94 relating to all costs other than
decommissioning, and $1,498,063.95 relating to Henderson’s share of
decommissioning costs through June of 2021, issued pursuant to the Rentucky Public
Service Commission’s August. 2. 2021 Order in Case No. 2019-00269.

On August 17, 2021, Henderson’s CEO, Barbara Moll, sent Big Rivers’ CFO, Paul
Smith, an email requesting additional supporting information concerning the costs
other than decommissioning. Big F.ivers provided the requested information, via
email, to Henderson on August 27. 2021.

On August 17, 2021, Henderson’s Power Supply Director, Brad Bickett, sent Big
Rivers’ CFO, Paul Smith, an email roquestJnL supporttng documentation for the
decommissioning costs. Big Rivers provided the requesi ed cIocunents, via hand
delivery, to Henderson on September 2, 2021.

To date, Henderson has not paid any of’ the amounts tine to i3ig Rivers pursuant to
the Commission’s Order. If Big Rivers does not receive full payment of its August 13,
2021 invoices by September 23, 2021, Big Rivers will file an application with the
Commission requesting that the Commission take all appropriate action to enforce
its Order.

Sincerely,

Robert W. Berry

President and Chief Executive Officer
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COMMONWEALTH OF KENTUCKY
FRANKLIN CIRCUIT COURT

CIVIL ACTION NO. 92—Cl-- - 0 Iji FZ
DIVISION NO. /

A)
PUBLIC SERVICE COMMISSION OF KENTUCKY PLAINTIFF

VS. VERIFIED COMPLAINT

BARNESBURG WATER ASSOCIATION, INC. DEFENDANT

SERVE: Mr. L. D. Ball, President
Barnesburg Water Association, I
1450 Pumphouse Road -

Route 4
Somerset, Kentucky 42501

iUG 7 1992
and

FRANKLIN CIRCUIT rot
ELIHtJ-TATEVILLE WATER ASSOCIATION, INC. JANICE WRSHALL cLEFENDANT

SERVE: Kenneth D. Morrow, Manager
207 W. Mt. Vernon Street
Suite 100
Somerset, Kentucky 42501

and

NELSON VALLEY WATER ASSOCIATION, INC. DEFENDANT

SERVE: Volando Taylor, President
P. 0. Box 458
Somerset, Kentucky 42501

and

OAK HILL WATER ASSOCIATION, INC. DEFENDANT

SERVE: Harry Turpin, President
404 South Main Street
Somerset, Kentucky 42501

and

PLEASANT HILL WATER DISTRICT DEFENDANT

SERVE: L. Glen Neikirk, Chairman
420 McKee Circle
Somerset, Kentucky 42501



and

PULASKI COUNTY WATER DISTRICT NO. 2 DEFENDANT

SERVE: Mr. Winfred Compton, Chairman
P. 0. Box 4123
Faubush, Kentucky 42532

* * * * * * * * * * *

Comes now the Plaintiff, Public Service Commission of

Kentucky, by counsel, pursuant to KRS 278.390 and for its

verified Complaint against the Defendants named herein states as

follows:

COUNT I

1. Plaintiff, Public Service Commission of Kentucky, is a

body corporate with the power to sue and be sued in its corporate

name. The Commission is an agency of the Commonwealth of

Kentucky vested with the jurisdiction and obligation to regulate

public utilities and to enforce the laws of the Commonwealth

relating thereto under the provisions of KRS Chapter 278.

2. Defendants, Pleasant Hill Water District, Pulaski County

Water District No. 1, and Pulaski County Water District No. 2,

are public utilities within the meaning of KRS 278.010, and are

subject to the jurisdiction of the Commission under KRS Chapter

278. Defendants are water districts organized under KRS Chapter

74 who own and operate facilities used in connection with

furnishing potable water to the public for compensation.

—2—



3. Defendants, Barnesbury Water Association, Inc.,

Elihu—Tateville Water Association, Inc., Nelson Valley Water

Association, Inc., and Oak Hill Water Association, Inc., are

public utilities within the meaning of KRS 278.010, and are

subject to the jurisdiction of the Commission under RRS Chapter

278. Defendants are non—profit corporations formed under KRS

Chapter 271 who own and operate facilities used in connection

with furnishing potable water to the public for compensation.

4. On November 5 and 6, 1987 in Case No. 9967, the

Commission held a public hearing regarding the proposed merger of

three (3) water districts and six (6) water associations. The

Commission issued its Order on February 22, 1988 directing that

Pulaski County Water District, Pleasant Hill Water District and

Oak Hill Water Association merge into a single water district.

The Commission further ordered Barnesburg Water Association,

Elihu—Tateville Water Association, and Nelson Valley Water

Association merge into a single water association. The February

22, 1988 Order of the Commission is attached hereto and

incorporated herein by reference as Exhibit 1.

5. In its final Order of February 22, 1988, the Commission

exempted Bronston Water Association from either required merger.

6. In its final Order of February 22, 1988, the Commission

exempted Pulaski County Water District No. 1 from merger due to a

pending transfer of its assets to the city of Science Hill.

—3—
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7. In its final Order of February 22, 1988, the Commission

directed the affected utilities to ‘immediately” begin the work

essential to accomplish merger.

8. The merged utilities were directed to file quarterly

progress reports on the status of the ordered mergers. The first

report was due March 15, 1988 and continuing quarterly

thereafter.

9. By Order entered March 3, 1988, the Commission changed

the date for its first quarterly progress report to June 15,

1988.

10. On March 24, 1988, Oak Hill Water Association petitioned

the Public Service Commission for rehearing of its February 22,

1988 merger Order. The petition was rejected for filing due to

the fact that the request was not timely filed pursuant to KRS

278.400.

11. On April 27, 1988, Oak Hill filed an appeal of the

Commission’s Order with Franklin Circuit Court. Oak Hill’s

appeal was dismissed by the Court by order entered October 9,

1991, for lack of subject matter jurisdiction. A copy of the

Court’s Judgment is attached as Exhibit 2. No other appeals were

taken.

12. By letter dated October 5, 1988 the Commission was

advised that an organizational meeting was held between Pleasant

Hill Water District, Pulaski County Water District No. 2 and Oak

Hill Water Association. No further progress on merger has been

reported by any of these three defendants.

—4—
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13. By letter dated October 25, 1988 the Commission was

advised that Tateville Water Association had made several

attempts to meet with Defendants Nelson Valley, Barnesburg, and

Elihu—Rush Branch Associations, Subsequently, the Commission was

advised that Tateville and Elihu—Rush Branch Associations had

merged. Articles of Consolidation were tiled with the Commission

on March 27, 1991 reflecting that the newly created association,

Elihu—Tateville Water Association had been created, and was

operating as a “merged” water association. No reports have been

received from Defendants Nelson Valley or Barnesburg Water

Associations regarding their merger status or their intent to

merge with Elihu—Tateville Water Association.

14. The Commission has received no reports from Pleasant

Hill Water District, Pulaski County Water District No. 2 and Oak

Hill Water Association regarding their merger status.

Furthermore, the Commission has received no information regarding

merger attempts from Oak Hill since Oak Hill’s appeal was

dismissed by this court on October 9, 1991.

15. The Commission’s February 22, 1988 Order has not been

revoked, modified, suspended or vacated and is now and has been

at all times since entry in full force and effect. KRS 278.390.

16. The Commission has not been refused injunctive relief

relating to this subject matter by this court or any other court.

WHEREFORE, the Commission requests the Court grant this

proceeding priority over all pending cases pursuant to KRS

278.390 and enforce the Commission’s February 22, 1988 Order by:

—5—
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1. Mandatorily directing and permanently enjoining Pulaski

County Water District No. 2, Pleasant Hill Water District and Oak

Hill Water Association to complete all legal requirements

necessary to effect a merger within 120 days and otherwise comply

with the Commission’s February 22, 1988 Order.

2. Mandatorily directing and permanently enjoining

Barnesburg Water Association and Nelson Valley Water Association

to complete all legal requirements necessary to effect merger

with Elihu—Tateville Water Association within 120 days and

otherwise comply with the Commission’s February 22, 1988 Order.

3. Mandatorily directing and permanently enjoining Pulaski

County Water District No. 2, Pleasant Hill Water District, Oak

Hill Water Association, Barnesburg Water Association and Nelson

Valley Water Association to file quarterly reports with the

Commission giving complete details of all steps taken toward

accomplishing merger and otherwise comply with the Commission’s

February 22, 1988 Order.

4. Grant the Commission its costs and attorney fees and

such other relief as is just and equitable.

Schenkel Lane
Zce Box 615

Frankfort, Kentucky 40602
502/564—7347

Counsel for Public Service
Commission of Kentucky

Res fully sul iitted,

7

6—
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CENTERED
COMMONWEALTH OF KENTUCKY ‘fl 3 i ;995

FPANKLIN CIRCUIT COURT
CIVIL ACTION NO. 92-CI-OliSi

DIVISION II FRANKLINCIRCUrCOURT
JANICE MARSHALL. CLERK

PUBLIC SERVICE COMMISSION OF KENTUCKY PLAINTIFF

-vs- SU)24ARY JUDGMENT

BARNESBCRG WATER ASSOCIATION, INC., ET AL. DEFENDANTS

This action is before the Court on V.otion by the

plaintiff for Summary Judgment. Since there is no material factual

issue and the plaintiff is entitled to Summary Judgment as a matter

of law, the Motion of the plaintiff is CNTED.

This is an action to enforce an Order of the plaintiff,

Public Service Commission, entered on February 22, 1988 in Case No.

9957. The Order of the Commission ordered the merger of certain

water districts in Pulaski County, including those of the

defendants herein. This Final Order of the Commission was not

properly appealed by any defendant.

Having failed to follow the appropriate statutory

procedures for appealing the Order Of the Commission, this matter

is res judicata. These defendants are therefore estopped from any

collateral attack upon that Order. See Williamson v. Public

Service Commission, KY. , 174 S.W.2d 526 (1943) . Also, Ward v.

Commonwealth of Kentucky, Natural Resources and Environmental



C

Protection Cabinet, Ky.App., 814 S.w.2d 589 (1991).

The argument of the defendants chat the Order of the

Commission is void as an unconstitutional exercise of power, is

patently specious. The Commission had jurisdiction over these

proceedings and these parties pursuant to Statute. All of the

substantive complaints regarding this Order could have been, and

should have been, raised on appeal. Defendants failed to avail

themselves of the statutory right. They may not do so by

collateral attack some five years later.

Plaintiffs Motion for Surmary Judgment is GRANTED and

the specific relief requested by the plaintiff in its Petition

compelling compliance with the February 22, 1988 Order is GRANTED.

SO ORDERED this 3/ day of July, 1995.

flzc
WILLIAM L. GRAHAM, JUDGE
FRANKLIN CIRCUIT COURT

DISTRIBUTION:

Hon. Rebecca W. Goodman Hon. Frederick C. Neikirk
John R. Steffen . Pulaski County Attorney
P 0 Box 615 P 0 Box S
Frankfort, Ky. 40602 Somerset, Ky. 42501

Hon. Larry F. Sword Hon. Bruce F. Clark
P 0 Box 1222 421 Pest Main Street
Somerset, Ky. 42502 Frankfort, Ky. 40601

Hon. Bruce Or-win Hon. Chris Gorman
Suite A, 101 W. Columbia St. The Attorney General
Somerset, Ky. 42502 Capitol Building

Frankfort, Ky. 40601
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