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l. INTRODUCTION AND BACKGROUND

Please state your name, affiliation, and business address.

My name is Suedeen G. Kelly. | am a lawyer practicing with the firm of Jenner & Block
LLP, where I serve as Chair of its Energy Practice. My business address is 1099 New York
Avenue, N.W., Suite 900, Washington, DC 20001.

On whose behalf are you testifying in this proceeding?

I am testifying on behalf of AppHarvest Morehead Farm, LLC.

Please describe your background and professional experience in the energy and
utilities industries.

I hold a bachelor’s degree in Chemistry from the University of Rochester. 1 also have a
J.D. degree from Cornell Law School. 1 served on the New Mexico Public Service
Commission, first as a Commissioner (1983-1984) and then as Chairwoman (1984-1986).
I was nominated by Presidents Bush and Obama to three terms as a Commissioner on the
Federal Energy Regulatory Commission (“FERC”) and served as a Commissioner from
2003 through 2009. During that time, FERC resolved approximately 7,000 disputes with
published decisions, and | personally authored 100 separate statements.

In addition to my experience as a regulator, | have served as regulatory counsel for
the California Independent System Operator Corporation, have engaged in the private
practice of energy law, and have taught courses on federal and state energy law, utility
regulation, administrative law, and legislative process at the University of New Mexico
School of Law, where | was a Professor of Law from 1986 until 2003. I continue to present,

speak, and publish multiple times a year on topics involving energy law, most commonly
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enforcement and regulation. Attached hereto as Attachment SGK-1 is a true and correct
copy of my current Curriculum Vitae.

1. SUMMARY OF CONCLUSIONS

What is the purpose of your testimony?

My testimony reviews two issues surrounding East Kentucky Power Cooperative, Inc.’s
(“EKPC”) filing seeking a general adjustment of rates submitted to the Kentucky Public
Service Commission on or about April 1, 2021. First, | evaluate whether it is fair, just, and
reasonable for ratepayers to continue funding the John Sherman Cooper Station. Second,
I consider whether EKPC’s treatment of Energy Efficiency Resources—and commercial
and industrial lighting in particular—is fair, just, and reasonable.

What are your conclusions?

I conclude that the John Sherman Cooper Station (“Cooper Station” or the “Plant”) is no
longer used and useful, and that it is no longer fair, just, or reasonable for ratepayers to
continue to fund it. Asan option, EKPC could retire the Plant before it is fully depreciated,
and the depreciation costs and costs of capital could be classified as a regulatory asset and
recovered in that way.

I also conclude that EKPC’s actions preventing customers from entering Energy
Efficiency Resources into PJM’s capacity market, and its exclusion of commercial and
industrial lighting resources from incentives, are also not fair, just, or reasonable. Energy
Efficiency Resources are key tools for utilities to reduce their peak coincident loads and to
save significant energy costs, and Energy Efficiency Resource owners should be

compensated accordingly.
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I,  THE JOHN SHERMAN COOPER STATION IS NOT USED AND USEFUL
What is the used and useful doctrine?

The used and useful doctrine is a bedrock principle of utility law that, put simply, holds
that ratepayers should not be charged for the costs of facilities they are not receiving value
from. State and federal regulators have routinely applied the doctrine for many decades to
disallow costs associated with generators and other facilities that are idled or nearly idled,
and therefore are not providing useful service to ratepayers.

How do regulators typically evaluate whether an asset is used and useful?

The test for whether an asset is used and useful is whether it is fair, just, and reasonable for
ratepayers to pay for the costs of a facility in view of the benefits that they receive from it.
Are you familiar with Cooper Station?

Yes, Cooper Station is a coal-fired electric generator located on Lake Cumberland near
Somerset, Kentucky. Cooper Station has two baseload boilers and a nameplate capacity of
approximately 341 MW. The Plant started operating in 1965, and EKPC has stated that it
expects the plant to be fully depreciated no later than 2030.*

To what extent is Cooper Station serving ratepayers’ energy needs?

EKPC is maintaining Cooper Station in a near-idle state. EKPC reported that in 2020,
Cooper Station’s Plant Factor was just over 6%.2 For more than half of the year, Cooper

Station was not in service at all.®> In two other months, each unit operated less than ten

1 See Case No. 2021-00103, Direct Testimony of John J. Spanos, Ex. JJS-1 at 38 (Apr. 1, 2021).

2 See id., EKPC Response to AG & NUCOR Initial Request for Data Dated 5/14/21, Response to Request
No. 40 at 484. “Plant Factor” is defined by the Rural Utilities Service as the ratio of the average load on
the plant over a designated period of time, to the aggregate rating of all of the generating equipment installed
in the plant.

% See id., Response to Request No. 40. EKPC appears to track plant data cumulatively throughout the year.
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hours.* This was not a blip. In 2019, EKPC operated Cooper Station at a Plant Factor of
just over 7%.% This data is particularly notable because the Plant’s boilers are designed
for baseload generation. Cooper Station’s operation—effectively—as a peaker is not only
inefficient from a cost perspective, but it likely exacerbates the environmental effects of
the facility. In addition, it goes without saying that the Plant incurs costs of many millions
of dollars annually whether EKPC uses it for generation or not.®

Are there are other factors that the Commission should take into account?

Yes. Inaddition to the actual use of Cooper Station, the Commission should recognize the
severe environmental effects of the Plant. In 2019, even though Cooper Station’s Plant
Factor was well under 10%,’ the Plant still released more than 200,000 tons of carbon
dioxide.® That is equivalent to the annual carbon dioxide emissions of roughly 40,000 cars,
and would require more than 200,000 acres of U.S. forests to offset.® As recently as 2018,
Cooper Station released more than 630,000 tons of carbon dioxide.® These emissions are
harmful to health and the environment.

In your view, is Cooper Station currently used and useful?

Based on the Plant’s near-idle state, it is my opinion that Cooper Station is no longer used
and useful for EKPC’s ratepayers. The Plant does not appear to serve any meaningful need

for EKPC’s system or for the grid operator, PJM Interconnection, L.L.C. (“PJM”), be it

4 See id.

> 1d. at 229.

6 See id.
" See id.

at 484.
at 229.

8 EPA, Power Plant Data Viewer, https://www.epa.gov/airmarkets/power-plant-data-viewer.
® See EPA, Greenhouse Gas Equivalencies Calculator (Mar. 2021), https://www.epa.gov/energy/

greenho
0 EPA,

use-gas-equivalencies-calculator.
Power Plant Data Viewer, https://www.epa.gov/airmarkets/power-plant-data-viewer.
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energy supply, capacity, or ancillary services. Ultimately, the plant is tantamount to excess
capacity, and it is not fair, just, or reasonable for ratepayers to continue to be responsible
for expenses related to it.

How do you respond to Mr. Campbell’s testimony that Cooper Station provides some
insurance against energy market fluctuations and reliability benefits?

The used and useful principle considers the totality of circumstances. As I discussed
earlier, the key question is whether the costs of a facility are fair, just, and reasonable given
its actual use for utility purposes. That the Plant can provide occasional system or customer
benefits does not alter the fact that it is no longer used and useful. In other words, a plant
does not become used and useful simply because the owner can identify some discreet use.
Here, for the vast majority of the year, the Plant is not used, or is used minimally. To the
extent that it provides sporadic benefits, they do not justify the costs to ratepayers. EKPC
has not offered evidence showing that these needs cannot be handled by other generators
or the PJM market, or that they justify the costs of operating Cooper Station.

What are the ratemaking implications of your conclusion that Cooper Station is no
longer used and useful?

Because Cooper Station is no longer used and useful, the Commission should protect
ratepayers from the burden of the facility. To the extent that EKPC does not decide to
retire the Plant, the Commission should reduce EKPC’s recovery of costs associated with
the Plant by at least 90%, to reflect the actual useful value of the Plant to ratepayers.
What alternatives does EKPC have with respect to Cooper Station?

Rather than maintain the Plant as excess capacity, EKPC could reasonably retire the plant

as soon as possible and before it is fully depreciated. Although there may be some
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ratepayer effect with respect to the retirement costs and potential lost capacity revenue,
these costs would likely be outweighed by the benefits of the retirement. In addition, under
these circumstances, it may be a reasonable compromise for the Commission to permit
EKPC to recover its depreciation and costs of capital through, for example, a regulatory
asset or securitization, in return for agreeing to an early retirement.

V. EKPC SHOULD PROMOTE ENERGY EFFICIENCY RESOURCES

What are Energy Efficiency Resources?

Although the definition varies slightly throughout the industry, in general, an Energy
Efficiency Resource is a product whose energy consumption is below the applicable
standards, and that is capable of achieving a continuous reduction in electric energy
consumption. These can include everything from LED light bulbs and air conditioning
units to refrigerators and industrial machinery.

How are Energy Efficiency Resources relevant to utility operations?

Energy Efficiency Resources are important measures that have proven to be key tools in
reducing energy costs for utilities and consumers. In particular, Energy Efficiency
Resources allow utilities to reduce their peak coincident loads, thereby lessening the need
for expensive and environmentally damaging peaking capacity.

What incentive programs exist for consumers and businesses to install Energy
Efficiency Resources?

The incentives for installing Energy Efficiency Resources vary from region to region and
utility to utility, but within PJM’s footprint, there are two primary programs. First, the

PJM Open Access Transmission Tariff (“PJM Tariff”) allows for Energy Efficiency
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Resources to be bid into PIM’s Reliability Pricing Model capacity market.!! This is
typically managed by third-party aggregators, although large producers of Energy
Efficiency Resources can themselves participate in PJM’s market. Second, many
individual utilities, including EKPC, offer direct rebates for energy efficient products, such
as light bulbs and air conditioners.

A. Participation in Wholesale Markets

Can EKPC customers receive the benefits of participating in PIM’s capacity market?
They cannot. In 2017, at EKPC’s request, the Kentucky Public Service Commission
(“Commission”) issued an order prohibiting retail electric customers from participating
directly or indirectly in PJM’s wholesale market, including with respect to demand
response and Energy Efficiency Resources, except pursuant to a tariff or special contract
on file with the Commission.? Thereafter, FERC issued a declaratory order providing that
it has exclusive jurisdiction over the participation of Energy Efficiency Resources in
wholesale markets, but providing the Commission with an exception to restrict customers
from participating in wholesale markets based on the unique history of PJM’s expansion
to Kentucky.®®* To my knowledge, EKPC does not have a tariff or special contract on file
with the Commission enabling Energy Efficiency Resources to participate generally in

PJM markets.

11 See PJM Open Access Transmission Tariff, Attachment DD-1(L).

12 In re: Ky. Pub Serv. Comm’n, Application of East Kentucky Power Cooperative, Inc. for a Declaratory
Order Confirming the Effect of Kentucky Law and Commission Precedent on Retail Electric Customers’
Participation in Wholesale Electric Markets, Docket No. 2017-00129, Final Order (June 6, 2017).

13 Advanced Energy Economy, 161 FERC Y 61,245, at P 59, 66 (2017).
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Q. What was EKPC'’s rationale for seeking to prohibit customers from entering their

Energy Efficiency Resources into PJM’s capacity market?

A. I understand that EKPC’s position was that because it could not know the quantity of

Energy Efficiency Resources being bid from its service territory into the PJM Capacity
Market in advance of the auction, EKPC would be unable to estimate its load for purposes
of accurately submitting its own bid.
Q. Do you believe that EKPC’s concern was valid?

I do not. Far from creating uncertainty, PJIM’s Energy Efficiency program enables utilities
to determine their system loads with greater accuracy, which prevents overbidding. By
definition, Energy Efficiency Resources, for purposes of the PIJM Tariff, are “not reflected
in the peak load forecast prepared for the Delivery Year for which the Energy Efficiency
Resource is proposed.”** With or without capacity payments, some amount of Energy
Efficiency Resources will be deployed onto utilities’ systems. Thus, absent a method for
reporting, it may take several years for the utility and system operator to understand the
cumulative effects of these resources on load.'® Indeed, in a recent report, the Brattle Group
estimated that this lag could be up to a decade or more. But with Energy Efficiency
participation in the capacity market, the RTO, and ultimately, the utility, can understand
the effect of Energy Efficiency Resources much more quickly. Based on this and other
factors, the Brattle Group concluded that “[h]aving EE on the supply side of the capacity

market reduces its contribution to demand forecast uncertainty.”®

14 See PJM Tariff Attachment DD-1(L).

15 Brattle Group, The Benefits of Energy Efficiency Participating in Capacity Markets, at 6 (Apr. 2021),
https://info.aee.net/hubfs/The%20Benefits%200f%20Energy%20Efficiency%20Participation%20in%20C
apacity%20Markets1.pdf.

161d. at 5.
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Q. How does PJM ensure that the data received is accurate?

PJM maintains rigorous measurement and verification procedures that Energy Efficiency
suppliers must follow.}” With these protocols, PJM is able to receive the most accurate
picture of Energy Efficiency participation in the region.

Q. What is your conclusion with respect to EKPC’s prohibition on Energy Efficiency
Resources’ participation in PIJM’s capacity market?

A. It is my opinion that it is not fair, just, or reasonable for EKPC to prohibit Energy Efficiency
Resources from participating in PJM’s capacity market. As discussed above, Energy
Efficiency Resources’ participation helps utilities better plan their load forecasts. It also
provides compensation for a valuable contribution to reducing peak coincident loads.

B. Energy Efficiency Incentive Programs
Q. What Energy Efficiency incentives does EKPC offer its customers?
EKPC maintains a suite of Energy Efficiency incentives for customers.’® These include
providing LED lights to members and providing rebates for HVAC duct sealing,
weatherization, and heat pump retrofits.’® Until recently, EKPC offered a commercial
lighting incentive.?® According to EKPC, in 2019, 81 commercial and industrial advanced
lighting rebates were provided to members, “resulting in a lifetime savings of 60,814 MWh

and 121,628,063 pounds of carbon dioxide emissions.”?

17 See PIM Tariff Attachment DD-1(L); PJIM Manual 18B: Energy Efficiency Measurement & Verification,
Rev. 4 (Aug. 22, 2019), https://www.pjm.com/-/media/documents/manuals/m18b.ashx.

18 See EKPC, Demand Side Management 2019 Annual Report, https://www.ekpc.coop/sites/ekpc
[files/PDFs/2019%20EKPC%20DMS%20DLC%20Annual%20Report.pdf.

19d.,
20 Gee id. at 9.
2 d.
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Why does EKPC no longer offer a rebate program for commercial and industrial
lighting?
In a 2019 Commission proceeding on demand-side management programs, EKPC
proposed eliminating the commercial and industrial lighting program, which the
Commission approved.?? In support of this change, EKPC admitted that the commercial
and industrial lighting program remained “cost-effective,” but it said that LED bulbs have
“pecom[e] the baseline light of choice.”®
Did EKPC adequately justify its decision to remove the Commercial and Industrial
Lighting Program?
The rationale provided in EKPC’s tariff filing is inadequate, overly simplistic, and
ultimately deficient for two main reasons.

First, EKPC has provided no study, analysis, or other further evidence to show that
LEDs have already become the baseline light of choice. Experience shows that this
conclusion is far too simple. It is true that consumer LED bulbs have become more
affordable in the last several years, but LED lights for commercial and industrial
applications—including for use in commercial-scale greenhouses—remain more
expensive than inefficient alternatives. | understand that AppHarvest Morehead Farm, for
example, elected not to install all LED lights in its greenhouse facility, in part because
doing so would have been costly. Instead, AppHarvest elected to use a mix of LEDs and

less efficient High Pressure Sodium bulbs.

22 See Demand-Side Management Filing of East Kentucky Power Cooperative, Inc., Case No. 2019-00059,
Final Order (Nov. 26, 2019).

2 1d., EKPC Tariff Filing, Ex. D at Commercial and Industrial Lighting Program (Jan. 30, 2019).
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Second, because EKPC did not say that efficient lighting is considered in its load
forecasts, EKPC may overprocure capacity. As | explained above, a key benefit of Energy
Efficiency programs is that they enable utilities to obtain data about purchasing trends of
Energy Efficiency Resources that otherwise would not be accessible. Thus, even if it were
the case that LEDs have become the baseline consumer choice, maintaining an incentive
program would be beneficial because it would provide EKPC with key information about
its load.

What is your recommendation concerning commercial and industrial energy efficient
lighting incentives?

EKPC should implement an incentive program for energy efficient commercial and
industrial lighting similar to the one it discontinued.

Does this conclude your testimony?

Yes.
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Committee (1979 - 1981).

N.M. Legislative Task Force, Federal Lands Action Group, (1979 - 1981).
Washington D.C. Council of Lawyers, Executive Board Member (1977 - 1978).
Member of the Bars of New Mexico and the District of Columbia; of the U.S. Courts of Appeal

for the District of Columbia, 9th and 10th Circuits; and of the U.S. District Courts for the
District of Columbia and New Mexico
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