Kentucky
SOLAR LEASE AND EASEMENT AGREEMENT

1.
Parties. This Solar Lease and Easement Agreement ("Agreement") is made and entered
as of the 'J.':i day of Y\,\CLcc\-,
, 2021 ("Effective Date"), by and between Delnoe
Brock and Fay Brock, husband and wife ("Owner") and Boulevard Associates, LLC, a Delaware
limited liability company ("Operator"), which are sometimes individually referred to as a
"Party" and collectively as the "Parties".

2.
Project. This Agreement relates to the solar-powered electrical power generation and
transmission project known as the "Sebree Solar Energy Center" to be located in Henderson
County, Kentucky ("Project"), which may be wholly or partially located on that pmtion of the
Owner's property legally described on the attached Exhibit A and depicted on Exhibit A-1 as the
"Lease Area" to this Agreement (''Owner's Property"). Upon Operator's exercise of the Option
(as defined below), the Project shall include'(i) the Lease of Owner's Prope1ty described in Section
4, (ii) the Easements referenced in Section 5 that are located on the Owner's Property, and (iii) the
Improvements referenced in Section 8 to be constrncted on Owner's Property. The Lease,
Easements and Improvements are sometimes collectively referred to as the "Operator Property".
3.
Option. Owner grants to Operator an exclusive option ("Option") to acquire the Lease and
Easements referenced in Sections 4 and 5 in accordance with the following te1ms and conditions.
Operator shall be entitled to acquire the Lease and the Easements in their entirety or in pmt, as
Operator deems appropriate.
3.1
Optiori Term. The period during which Operator may exercise the Option shall
be for a term of four (4) years, commencing on the Effective Date ("Option Term").
3.2
Option Payment. As consideration for the granting of the Option, Operator
agrees to pay Owner the Option Payment set forth in Exhibit D.
3.3
Use of Owner's Property. Dming the Option Term, Operator and its employees,
agents and contractors shall have a right to enter upon the Owner's Property and the right of
ingress and egress over and across the Owner's Property for the purposes of (i) surveying the
Owner's Prope1ty; (ii) pe1forming such other tests and studies as Operator may desire in
connection with the Option, including, without limitation, environmental, avian and cultural
resource assessments, and geotechnical, foundation and soil tests, provided that such activities do
not unreasonably inte1fere with Owner's use of the Owner's Property; and (iii) installing,
maintaining, operating, inspecting and removing one or more weather related instruments
("Weather Instrument") and fencing of said Weather Instrument and including the performance
of all tests and studies associated therewith. Owner shall not permit any other individual or
entity except Operator or its affiliates to install a Weather Instrument on Owner's Property.
3.4
Right to Grant Option. Owner wm-rants and represents to Operator that (i) the
statements in Section 9 concerning Owner's title to the Owner's Property are true and correct;
(ii) Owner has the authority to grant this Option to Operator without the consent or approval of
any other party; and (iii) there are no other existing options, rights of first refusal, contracts to

purchase, leases or mmtgages that would prevent Operator from exercising its rights with respect
to the Option.
3.5
Exercise of Option. Operator may exercise the Option by giving written notice
to Owner ("Option Notice") at any time during the Option Term. Operator shall specify in the
Option Notice the Commencement Date referenced in Section 6.1.1. On the Commencement
Date, the Lease and Easements referenced in Sections 4 and 5 shall automatically become
effective, and the Parties shall be subject to all of the terms and conditions of this Agreement
with respect to such Lease and Easements and all rights and obligations relating thereto.
3.6
Termination of Option. If Operator fails to exercise the Option within the
Option Term, the Option and the rights of Operator as the optionee shall automatically terminate.
4.
Lease. Upon exercise of the Option by Operator, Owner leases to Operator, and
Operator leases from Owner, Owner's Property for the Lease and Easement Term (defined in
Section 6.1) in accordance with the terms and conditions of this Agreement ("Lease"), which
Lease grants Operator and its agents, contractors, and employees the right to use the Owner's
Property for the following permitted uses:
4.1
Consh·uction Right. Operator leases Owner's Prope1ty for the purpose of
constructing, operating, maintaining, repairing, replacing, and removing all or any part or
component of the Improvements whether located on Owner's Property. Operator may exercise
its right to use all or any part of the Owner's Prope1ty as and when Operator deems it necessary
or advisable to do so to perform the activities for which this right is granted, including, without
limitation, staging areas and parking for Operator's employees.
4.2
Access Right. Operator leases Owner's Property for unobstructed vehicular and
pedestrian access and ingress to and egress from the Improvements, Owner's Property and any
public roadways, and to construct, maintain, and utilize Roadway Improvements on the Owner's
Property, provided that any such roads are constructed to come from the North or West sides of
the Owner's Prope1ty. Owner shall not pennit others to obstruct or damage the roads or
Roadway Improvements located on the Owner's Property or in any other way interfere with
Operator's rights under this right.
Operator shall repair any damage done to Roadway
Improvements which result from use by Operator, its agents, servants or employees. Such roads
shall be maintained in the condition necessary for use by Operator's equipment, and with regard
to existing roads, shall be maintained in at least the condition that existed prior to Operator's use.
4.3
Solar Panels Right. Operator leases Owner's Property for Operator to construct,
operate, replace, relocate, remove, and maintain Solar Panels and the appurtenant Collection
Facilities, together with associated roads and parking areas on Owner's Property.
4.4
Collection Facilities Right. Operator leases Owner's Property for Operator to
construct, operate, maintain, replace, relocate or remove Collection Facilities on and under the
Owner's Property.
4.5
Substation Right. Operator leases Owner's Property for Operator to construct,
operate, maintain, replace, relocate or remove one or more Substations on Owner's Prope1ty.
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4.6
Telecommunication Right. Operator leases Owner's Property for Operator to
constrnct, operate, maintain, replace, relocate or remove Telecommunication Facilities on and
under the Owner's Property.
4.7
Weather Instrument Right. Operator leases Owner's Property in order to
constrnct, operate, replace, relocate, remove, and maintain a Weather Instrument and the
appurtenant Collection Facilities on Owner's Property.

Battery Facilities Right. Operator leases Owner's Property in order to construct,
4.8
operate, replace, relocate, remove, and maintain one or more Battery Facilities on Owner's
Property.
Grant of Easements. Upon the exercise of the Option by Operator, Owner grants to
5.
Operator, and Operator accepts from Owner, for the Lease and Easement Term referenced in
Section 6.1, the following easements over and across the Owner's Property in accordance with
the terms and conditions of this Agreement. The following easements are for the benefit of
Operator and Operator's agents, contractors and employees and located on the Owner's Property
and are collectively refe1Ted to as the "Easements".
5.1
Sun Non-Obstruction Easement. Owner grants Operator an i1Tevocable,
exclusive easement for the right and privilege to use, maintain and capture the free and
unobstrncted sunlight over and across the Owner's Property. Owner shall not engage in any
activity on Owner's Property or any other neighboring property owned by Owner that might
inte1fere with the sunlight direction over any portion of Owner's Property; cause a decrease in
the output or efficiency of any Solar Panel or Weather lnstrnment; or otherwise interfere with
Operator's operation of the Project or exercise of any rights granted in this Agreement
(collectively "Inte1·ference").This grant of the easement expressly includes the right of Operator
to enforce Operator's rights, including the physical removal of trees or structures (except existing
trees and structures) causing Interference to the Project contemplated by Operator. Operator
shall notify Owner before making any such removals.

Effects Easement. Owner grants to Operator an easement over Owner's Property
5.2
for visual, view, light, flicker, noise, shadow, vibration, electromagnetic, electrical and radio
frequency interference, and any other effects attributable to the Project located on the Owner's
Property.
6.
Term. The term of this Agreement ("Term") includes the Option Term referenced in
Section 3.1, the Initial Lease and Easement Term as described in Section 6.1.1 and the Extended
Lease and Easement Term as described in Section 6.1.2 (together, the Initial Lease and Easement
Term and the Extended Lease and Easement Term, if applicable, is defined as the "Lease and
Easement Term").
6.1

Lease and Easement Term.

6.1.1 Initial Lease and Easement Term. The initial term of the Lease and
Easements shall commence on the date specified by Operator in the Option Notice
("Commencement Date"). The initial term of the Lease and Easements shall end thirty (30)
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years after the Commencement Date (the "Initial Lease and Easement Term"), subject to the
rights of renewal and termination as provided in this Agreement.
6.1.2 Extended Lease and Easement Term. Operator shall have the right to
extend the Term of this Agreement for two (2) consecutive terms of five (5) years each in
accordance with the terms and provisions of this Agreement (collectively "Extended Lease and
Easement Term") by providing written notice to Owner of Operator's intent to extend the Term
within one hundred eighty ( 180) days of the end of the existing Term. Each Extended Lease and
Easement Term shall begin on the expiration date of the Initial Lease and Easement Term or
previous Extended Lease and Easement Term, as the case may be. During the Extended Lease
and Easement Tenn, Operator shall pay Owner the amounts set forth in Exhibit D as the
consideration for the Lease and Easements.
6.1.3 Delays Dnring Lease and Easement Term. At Operator's option, the
Term may be extended for a period of time equal to the period of time during which operation of
the Project is delayed or suspended because of the occurrence of a Regulatory Suspension or
Force Majeure, which are defined as follows:
(i) "Regulatory Suspension" shall mean the enactment or application of
any law, order, rule, or regulation of the Kentucky Public Service Commission, Federal Energy
Regulatory Commission, or other local, state, or federal government authority having jurisdiction
over the Project or Operator, or the failure of any such governmental authority to issue an
approval or permit pursuant to any such law, order, rule, or regulation, which results in the delay,
interruption, or suspension of the production, sale or transmission of electricity from the Solar
Panels; and

(ii) "Force Majeure" shall mean causes beyond the reasonable control of
and without the fault or negligence of the Party claiming Force Majeure, including but not limited
to acts of God, labor unrest (including, but not limited to, slowdowns, picketing, boycotts or
suikes), flood, earthquake, storm, fire, lightning, explosion, power failure or power surge,
vandalism, theft, the cutting of power, transmission or other lines, wires or cables to the Project by
persons other than Operator's employees or contractors, epidemic, war, revolution, riot, civil
disturbance, sabotage, change in law or applicable regulation subsequent to the Commencement
Date and action or inaction by any federal, state or local legislative, executive, administrative
judicial agency or body which in any of the foregoing cases, by exercise of due foresight such
Party could not reasonably have expected to avoid, and which, by the exercise of due diligence, it
is unable to overcome.

The Parties shall be excused from performing their respective obligations under this
Agreement and shall not be liable in damages or otherwise if and to the extent that they are unable
to so perform or are prevented from performing by a Force Majeure, provided that: (i) the nonperforming Party, as promptly as practicable after the occmTence of the Force Majeure, but in no
event later than thiity (30) days thereafter, gives the other Party written notice describing the
particulars of the occurrence; (ii) the suspension of performance is of no greater scope and of no
longer duration than is reasonably required by the Force Majeure; (iii) the non-performing Party
uses good faith and commercially reasonable efforts to remedy its inability to perform; and (iv) as
soon as the non-performing Pruty is able to resume performance of its obligations excused as a

4

result of the occun-ence, each Party shall give prompt written notification thereof to the other Paity.
6.2
Termination by Operator. Provided Operator is not in default under any term of
this Agreement, Operator, at its option, shall have the right to terminate this Agreement at any
time during the Term of the Agreement, as to all or any part of the Operator Property.
Termination shall be effective thirty (30) days after wlitten notice of such termination to Owner.
If Operator's notice is a full te1mination of the Operator Property, the Paities shall be relieved of
all further duties and obligations under this Agreement, other than (i) the payment of any accmed
and unpaid obligations owed by either Party as of the date of termination; (ii) the removal of the
Improvements by Operator pursuant to Section 8.11; and (iii) any other obligations and liabilities
that are expressly stated in this Agreement to survive such termination. Upon any such partial
termination by Operator, the Parties shall be relieved of all further duties and obligations under
this Agreement with respect to the portion thereof terminated by Operator, subject to the
obligations and liabilities referenced in items (i) through (iii) above that shall continue to be
applicable to the terminated portion of this Agreement. The Paities agree to execute an
amendment to this Agreement evidencing such partial termination.
Payments. If Operator exercises the Option referenced in Section 3, Operator agrees to
7.
pay Owner the amounts set forth in Exhibit D as consideration for the Lease, Easements and
Operator's other rights and interests in the Owner's Property.

8.
Improvements. Operator shall have the right, at its sole cost and expense, to construct,
install, maintain, use, operate, repair, replace, relocate and remove all facilities, stmctures,
equipment, machinery, wires, conduit, cables, poles, materials and property of every kind and
character required for the constmction and operation of portions of the Project on the Owner's
Property, including, but not limited to, the Solai· Panels, Collection Facilities, Substations,
Telecommunication Facilities, Weather Instruments, Roadway Improvements and Battery
Facilities referenced in Sections 8.1 through 8.7 (collectively, the "Improvements").
8.1
"Solar Panels" shall mean any photovoltaic energy system designed for the
generation of electrical power from the collection of sunlight, including without limitation, the
photovoltaic panels, foundations, support structures, braces and related equipment.
"Collection Facilities" shall mean all Improvements whose purpose is to deliver
8.2
electrical power generated by the Solar Panels to an electrical power grid or other system,
including without limitation transformers, overhead and underground electrical collection lines,
telecommunication lines, splice boxes and interconnection facilities.

8.3
"Substations" shall mean electrical lines, meters, monitoring and control
equipment, switches, transformers, all structures, equipment, enclosures, fencing, security
devices, and other electrical and communications equipment necessary to condition and increase
the voltage of electricity generated by the Project to make it suitable for transmission on, and to
deliver it to, Collection Facilities connected to an electric power grid or other system.
8.4
"Telecommunication Facilities" shall mean all Improvements whose purpose is
to provide telecommunication services solely relating to the Project or any of Operator's solar
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powered projects, including telephone, closed-circuit television, microwave, internet, computer
data and other telecommunication services.
"Weathel' lnsh·ument" shall mean instruments used primarily to gather and
8.5
transmit sunlight and meteorological data relating to the Project, and includes the instrument's
foundations, guy wires, sunlight and meteorological data acquisition equipment, power source,
and any required data and electrical transmission lines.

8.6
"Roadway Improvements" shall mean all improvements that may be necessary
to construct, maintain and repair any new and existing roadways and other means of ingress and
egress over, across and along the Owner's Property, including paving or smfacing of the
roadways with asphalt, gravel or other roadway materials, installation of road signs and the
construction and installation of culverts, bridges, drainage ditches, gates, cattle guards and
similar structures and facilities.
"Battery Facilities" shall mean a type of equipment that can be given a new
8.7
charge by passing an electric current through it designed for the storage of electrical power
including without limitation, batteries and other devices for storage of electrical energy,
foundations, support structures, braces and related equipment.

8.8
Ownership of lmpl'ovements. Except as otherwise provided in Section I 1.7, all
Improvements shall at all times remain the property of Operator, and Owner shall have no right,
title or interest therein. All Improvements constructed or placed on the Owner's Property by
Operator during the Term of this Agreement may be repaired, replaced, relocated, removed,
added to or expanded upon by Operator at any time during the Term of this Agreement. Owner
expressly waives any statutory lien or common law liens on the Improvements to which Owner
might be entitled.
Construction Liens. Operator shall not permit any liens arising out of Operator's
8.9
use of the Operator Property under this Agreement to be filed against the Owner's Property.
Operator shall, within sixty (60) days after it receives notice of the lien, provide a bond or other
security that Owner may reasonably request, or remove such lien from the Owner's Property in
the manner provided by applicable law.

8.10 Location of Improvements. The acreage required from the Owner's Prope1ty for
the Improvements for which the Lease and Easements are being granted cannot be determined
until the completion of Operator's inspection, testing, study and surveying of the Owner's
Property during the Option Term. Along with the Option Notice, Operator shall deliver to
Owner a proposed plan of development showing the contemplated locations of the Improvements
and a preliminary calculation of the acreage as determined by the area bounded by a perimeter
fence required for the Project, which shall serve as the Exhibit B to this Agreement. During the
final development and construction of the Project, such locations may need to be amended.
Following construction of the Project, Operator shall provide Owner an "as-built" survey of all
Improvements on Owner's Property and the final calculation of the acreage as determined by the
area bounded by a perimeter fence required for the Project, which shall serve as Exhibit C to this
Agreement. Further, following construction, the Improvements may need to be relocated or
rerouted by Operator, which Operator may perform, at any time during the Term of this
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Agreement, so long as the nature and extent of any such relocated or rerouted Improvements are
not materially different and impose no materially greater burden on the Owner's Property than
the original locations or routes, and so long as Operator takes commercially reasonable efforts to
minimize disrnption or inconvenience to Owner.
8.11 Removal of Improvements. Upon full or partial termination of any of the Lease
Rights or Easements, Operator shall remove all Improvements and restore the area formerly
occupied by the Improvements to substantially the same physical condition that existed
immediately before the construction of the Improvements (the "Removal Obligations"). At
Owner's request, all or any part of the Roadway Improvements may be left for use by Owner. If
a governmental authority does not require a performance bond or security for removal of the
Improvements, then upon the earlier to occur of: (i) the termination of this Agreement; or (ii) on
the twentieth (20th ) anniversary of the commercial operations date of the Project, Operator shall
obtain and deliver to Owner a bond in form and substance reasonably satisfactory to Owner
securing Operator's Removal Obligations (the "Removal Bond"). The Removal Bond shall be
equal to the estimated amount, if any (the "Net Removal Costs"), by which the cost of removing
the Improvements on Owner's Property exceeds the salvage value less any outstanding debt on
such Improvements, which Net Removal Costs shall be determined as set forth below. Operator
shall not be required to deliver such Removal Bond to Owner if Operator has delivered such a
bond in connection with the permitting of Owner's Property or any other portion of the
Improvements for the Project. Once in place, Operator shall keep such bond, or a like
replacement, in force throughout the remainder of the Term. The Net Removal Costs shall be
determined by the Parties hereto acting in good faith. If the Parties cannot agree upon the Net
Removal Costs within sixty (60) days of their first attempt to do so, then the Net Removal Costs
shall be determined by an independent engineer mutually selected by the Parties. If the Parties
cannot agree upon such independent engineer within the next thirty (30) days, then by an
independent engineer appointed by a Circuit Judge of Henderson County, Kentucky; and the
decision of such an independent engineer (however selected) as to the Net Removal Costs shall
be conclusive as between and binding upon, the Parties. If an independent engineer is selected,
then the Parties hereto shall equally share all of the costs associated with the independent
engineer's detennination of the Net Removal Cost. If the Removal Bond is unavailable or an
alternate form of security is more economical or desirable, then Operator may substitute an
alternate form of security, such as a letter of credit, other form of bond, or guarantee that
provides substantially equivalent security as the Removal Bond
9.
Ownership and Title Matters. Owner wairnnts and represents to Operator, both as of
the Effective Date, and as of the Commencement Date as follows:
9.1
Authority. Owner represents and warrants that it is the holder of fee simple title
and is the sole owner of the Owner's Property and has the unrestricted right and authority to sign
this Agreement and to grant Operator the Lease and Easements and other rights granted in this
Agreement. When signed by both Paities, this Agreement constitutes a valid and binding
agreement enforceable against Owner in accordance with its terms.
Other Agreements. Subject to matters of record and those which ai·e apparent by
9.2
visual inspection, the Owner's Property is not subject to any other agreements, options, rights of
first refusal or other prior right of any party to purchase, lease or acquire easements in the
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Owner's Property, or create any prior claim or right that would preclude or inte1fere with
Operator's rights and interests under this Agreement and the Lease and Easements.
9.3
Minerals. To the best of Owner's knowledge and belief, and except as disclosed
by Owner to Operator at the time of the execution of this Agreement by Owner, Owner owns
one-third (113 rd ) of the oil, gas and other minerals, and all rights thereto as on the Owner's
Property.
9.4
Owner Mortgage. Except as disclosed by Owner to Operator at the time of the
execution of this Agreement by Owner, there are no mortgages encumbering the Owner's
Property ("Owner Mortgage").
9.5
Notice and Opportunity to Cure. If there is an Owner Mortgage encumbering
Owner's Property and Owner receives from the holder thereof any notice that payments are
overdue, Owner shall notify Operator and each Operator Mortgagee (as defined at Section 13.1)
by sending a copy of such overdue payment notice to Operator by the earlier of (i) five (5) days
after receipt, or (ii) three (3) business days prior to the date by which a default under or in respect
of such Owner Mortgage could occur. If Operator or any Operator Mortgagee determines that it
would be in Operator's interest to make such payments to Owner Mortgagee on Owner's behalf,
whether as a result of receiving such notice or otherwise, Operator shall have the right to make
such payments and to credit the payments so made against the Annual Installment Payment next
due under the Agreement.
9.6
Subordination, Non-Disturbance & Attornment Agreement. If there is an
Owner Mortgage encumbering Owner's Property, Owner shall cooperate with Operator to obtain
a Subordination, Non-Disturbance and Attornment Agreement ("SNDA") in the form prepared
and provided by Operator, from each Owner Mortgagee, pursuant to which such Owner
Mortgagee agrees, among other things, not to disturb Operator's possession and use of the
Owner's Property. Owner shall not incur any loss in income, expense, obligation or liability
with regard to the SNDA. Operator shall, at its sole cost and expense, record each such SNDA
in the Office of the County Clerk in which Owner's Property is located. If Owner fails to deliver
a SNDA from each Owner Mortgagee, Operator may, at its sole option, either (i) terminate this
Agreement immediately upon written notice to Owner, or (ii) take such action as Operator deems
reasonably necessary to effect the rights granted to Operator hereunder, and off-set all amounts
expended in such efforts against the Annual Installment Payments and any other amounts due
hereunder or in respect hereof.
10.
Representations and Warranties of Owner. Owner hereby makes the following further
representations and wmrnnties both as of the Effective Date, and as of the Commencement Date:
I 0.1 Physical Condition. Owner has no knowledge of any existing physical
conditions of the Owner's Property which would prevent, significantly restJict or make more
expensive Operator's development of the Owner's Property for the purposes specified in this
Agreement, or which could, with the passage of time, or the giving of notice, constitute a
violation of any cunently applicable governmental law, ordinance, order, mle or regulation.
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10.2 Legal Restrictions. Owner has no knowledge of any law, regulation, ordinance
or order of any local, state or federal governmental authority which would prohibit or
significantly restrict Operator's development of the Owner's Property pursuant to this
Agreement. This Agreement does not violate any contract, agreement, instmment, judgment or
order to which Owner is a party or which affects the Owner's Property. To the best of Owner's
knowledge, the Owner's Property is cmTently in full and complete compliance with all
governmental laws, ordinances, orders, rules and regulations applicable to the Owner's Property.
10.3 No Litigation. No litigation is pending and, to the best of Owner's knowledge,
no litigation or administrative actions are proposed, tlu·eatened or anticipated with respect to any
matter affecting the Owner's Property. If Owner learns of any litigation or administrative action
proposed, threatened or instituted with respect to the Owner's Property, Owner shall give
Operator notice within thirty (30) days thereof.
10.4 Sul'Vival. The representations and warranties set forth in this Section 10 shall
survive the execution and delivery hereof.
11.

Use, Operation and Maintenance.

11.1 Exclusive Use by Operator. Operator shall have the exclusive right (i) to use
and possess the Owner Property in connection with the Project and other similar solar-powered
electrical power generation projects; (ii) to investigate, inspect, survey, and conduct tests of the
Owner's Property, including, but not limited to, meteorological, environmental, archeological
and geotechnical tests and studies; (iii) to use and convert all of the sunlight resources on the
Owner's Property; and (iv) to undertake such other activities on the Owner's Property that may
be related to the Project, including, without limitation, the storage of Solar Panels, materials and
equipment during the installation and construction of the Improvements; development and
operation of communications systems; and site tours of the Project for visitors and other
interested parties.
11.2 No Required Installation or Operation. Nothing in this Agreement shall be
interpreted as imposing on Operator any obligation to install Solar Panels or other Improvements
on the Owner's Property, or to operate the Project on the Owner's Property. Operator shall have
the sole discretion to determine if and when any Solar Panels and other Improvements may be
constructed on Owner's Property, and if and when to commence the operation of the Project on
the Owner's Property.
11.3 Permits and Approvals. Operator shall be responsible, at its sole cost and
expense, for obtaining any governmental permits and approvals necessary for the construction
and operation of the Project and the construction and operation of the Improvements. Owner
shall cooperate with Operator as necessary to obtain any governmental or utility approvals or
permits, including, without limitation, signing any applications for such approvals, provided that
Owner shall not incur any loss in income, expense, obligation or liability with respect to
Operator obtaining such permits or approvals.
11.4 Compliance with Laws. Operator shall comply in all material respects with
valid laws applicable to the Owner's Property and the Operator Property. Operator shall have
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the right, in its sole discretion and at its sole expense, in Operator's name to contest the validity
or applicability to the Owner's Property and the Operator Property of any law, ordinance, statute,
order, regulation, property assessment or the like made by any governmental agency or entity.
Operator shall control any such contest and Owner shall cooperate with Operator in every
reasonable way in such contest, provided that Owner shall incur no expense, obligation or
liability with regard to such contest.
11.5 Care and Appearance. Operator, in its exercise of the lease, easement and other
rights granted hereunder shall, at all times, maintain the Owner's Property and the Improvements
in a reasonably neat, clean and presentable condition. Operator shall not willfully or negligently
damage or destroy the Owner's Prope1ty and shall keep the Owner's Property clean and free of
debris created by Operator, its contractors, or others brought on to the Owner's Property by
Operator. Operator shall not use the Owner's Property for storage, except for materials,
construction equipment and vehicles directly associated with construction or maintenance of the
Improvements on the Owner's Property or adjacent properties that are part of the Project.
11.6 Fences and Gates.
At Owner's request, Operator shall repair or replace any
fences, gates or cattle guards damaged or removed in connection with Operator's activities on
the Owner's Property. Fences removed from the Owner's Property, if replaced, shall be re-built
by Operator at its expense in mutually agreeable locations. All fence repair and construction
shall be substantially similar to the construction of existing fences and cattle guards on Owner's
Property. Any gates opened for access to Owner's Prope1ty by either Party shall be closed
immediately after passing through so that livestock may not pass through. Once completed, all
replacement fences, gates and cattle guards shall be owned and maintained by Owner. Upon
abandonment or termination of the rights granted to Operator in this Agreement, any fences,
gates and cattle guards installed by Operator shall remain and become the property of Owner.
To minimize the need for temporary fencing, Owner will cooperate with Operator to avoid
pasturing animals on or near the Improvements during periods of construction, maintenance or
removal activity by Operator. Owner will discuss with Operator what temporary fencing is
necessary during the periods of construction, maintenance or removal activity by Operator.
11. 7 Roadway Maintenance and Repairs. Operator agrees to maintain and repair all
Roadway Improvements located on the Operator Property; provided, however, Owner shall
reimburse Operator for any costs and expenses incurred by Operator to repair any damage or
perform any special maintenance of the Roadway Improvements caused by Owner or any person
using the Roadway Improvements with Owner's permission, other than Operator.
12.

Taxes.

12.1 Owner's Taxes. Owner covenants and agrees to pay prior to delinquency all real
and personal property and other taxes, general and special assessments, and other charges of
every description ("Taxes") levied or assessed against the Owner's Property and all
improvements thereon by governmental authorities, other than Operator's Taxes referenced in
Section 12.2 (Taxes, excepting Operator's Taxes, are hereinafter referred to as "Owner's
Taxes").
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12.2

Operator's Taxes.

12.3 Failure to Pay. In the event either Party fails to pay their share of Taxes prior to
delinquency, the other Party shall have the right to pay such Taxes and any accrued penalties or
interest, which payments shall increase or be offset against other Payments due under this
Agreement.
12.4 Operatm·'s Right to Contest. Operator may contest the legal validity or amount
of any Operator's Taxes for which it is responsible under this Agreement, and may institute such
proceedings as it considers necessary, provided that Operator shall bear all expenses in pursuing
such contest or proceeding. With respect to any Taxes which may constitute a lien on the
Owner's Property, Operator shall promptly pay such Taxes unless the proceeding in which it
contests such Taxes shall operate to prevent or stay the collection of the Taxes so contested or
unless Operator removes any such lien by bonding or otherwise. Owner agrees to render to
Operator all reasonable assistance in contesting the validity or amount of any such Taxes, with
the exception of Taxes levied by Owner, including joining in the signing of any reasonable
protests or pleading which Operator may deem advisable to file; provided, however, that
Operator shall reimburse Owner for its reasonable out-of-pocket expenses, including reasonable
attorneys' fees incurred in connection with providing such assistance.
13.

Mortgage of Operator Property.

13.1 Right to Mortgage. Operator may, upon written notice to Owner, but without
requiring Owner's consent or approval, mortgage, collaterally assign, or otherwise encumber and
grant security interests in all or any part of its interest in this Agreement and the Operator
Property. These various security interests in all or a pait of this Agreement and the Operator
Property are collectively referred to as an "Operator Mortgage" and holder of such security
interest, an "Operator Mortgagee". Any Operator Mortgagee shall use the Operator Prope1ty
only for the uses permitted under this Agreement. Whenever Operator has granted a security
interest under this Section 13, it will give Owner notice of the Operator Mortgage (including the
name and address of the Operator Mortgagee for notice purposes) to Owner within thirty (30)
days; provided that failure to give this notice shall not constitute a default under this Agreement,
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but rather shall only have the effect of not binding Owner to provide such Operator Mortgage
notice until the Operator and its address is given to Owner.
13.2 Notice of Default and Opportunity to Cu.-e. As a precondition to exercising
any rights or remedies related to any alleged default by Operator under this Agreement, Owner
shall give written notice of the default to each Operator Mortgagee at the same time it delivers
notice of default to Operator, specifying in detail the alleged event of default and the required
remedy. Each Operator Mortgagee or its designee shall have the right, but not the obligation, to
cure any default as Operator, and/or the right, but not the obligation, to remove any
Improvements or other prope1ty owned by Operator or such Operator Mortgagee located on the
Owner's Property to the same extent as Operator. The cure period for any Operator Mortgagee
shall be the later of (i) the end of the Operator cure period under Section 18; (ii) thirty (30) days
after such Operator Mortgagee's receipt of the default notice; or (iii) if applicable, the extended
cure period provided for in Section 13.3. Failure by Owner to give an Operator Mortgagee
notice of default shall not diminish Owner's rights against Operator, but shall preserve all rights
of the Operator Mortgagee or its designee to cure any default and to remove any Improvements
or other property of Operator or the Operator Mortgagee located on the Owner's Property.
13.3 Extended Cure Period. If any default by Operator under this Agreement cannot
be cured without the Operator Mortgagee obtaining possession of all or part of the Operator
Property, then any such default shall be deemed remedied if an Operator Mortgagee: (i) within
sixty (60) days after receiving notice from Owner as set forth in Section 13.2, acquires
possession of all or part of the Operator Property, or begins appropriate judicial or nonjudicial
proceedings to obtain the same; (ii) diligently prosecutes any such proceedings to completion;
and (iii) after gaining possession of all or part of the Operator Property perfmms all other
obligations as and when the same are due in accordance with the terms of this Agreement. If an
Operator Mortgagee is prohibited by any court or by operation of any bankruptcy or insolvency
laws from commencing or prosecuting the proceedings described above, the sixty (60) day
period specified above for commencing proceedings shall be extended for the period of such
prohibition.
13.4 Operator Mortgagee Liability. Any Operator Mortgagee whose interest in the
Operator Property is held solely for security purposes, shall have no obligation or liability under
this Agreement unless and until the Operator Mortgagee succeeds to absolute title to the
Operator Property and the 1ights of Operator under this Agreement. An Operator Mortgagee
shall be liable to pe1form obligations under this Agreement only for and during the period it
directly holds such absolute title.
13.5 Certificates. Owner shall execute any estoppel certificates (certifying as to
truthful matters, including without limitation that no default then exists under this Agreement, if
such be the case), consents to assignment and non-disturbance agreements as Operator or any
Mortgagee may reasonably request from time to time. The Parties shall negotiate in good faith
any amendment to this Agreement from time to time to include any provision that may be
reasonably requested by Operator or any Operator Mortgagee to implement the provisions
contained in this Agreement or to preserve an Operator Mortgagee's security interest.
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13.6 Operator Mortgagee's Right to Enforce Mortgage and Assign. Each Operator
Mortgagee shall have the right, in its sole discretion: (i) to assign its Operator Mortgage; (ii) to
enforce its lien and acquire title to all or any portion of the Operator Property by any lawful
means; (iii) to take possession of and operate all or any portion of the Operator Property and to
perform all obligations to be performed by Operator under this Agreement, or to cause a receiver
to be appointed to do so; and (iv) to acquire all or any portion of the Operator Property by
foreclosure or by an assignment in lieu of foreclosure and thereafter to assign or transfer all or
any portion of the Operator rights under this Agreement to a third pmty in accordance with
Section 14. Any Operator Mortgagee or other party who acquires Operator's interest in all or a
portion of the Operator Prope1ty pursuant to foreclosure or assignment in lieu of foreclosure shall
not be liable to peiform the obligations imposed on Operator by this Agreement, which are
incurred or accruing after such Operator Mortgagee or other party no longer has ownership or
possession of the Operator Property.
13.7

New Agreement.

13.7.1 If the Operator Property is foreclosed upon or there is an assignment in
lieu of foreclosure, or if this Agreement is rejected or disaffirmed pursuant to bankruptcy law or
other law affecting creditor's rights and, within ninety (90) days after such event, Operator or
any Operator Mortgagee or other purchaser at a foreclosure sale shall have arranged to the
reasonable satisfaction of Owner to cure any material defaults under this Agreement, and for the
payment of all Annual Installment Payments or other charges due and payable by Operator as of
the date of such event, then Owner shall execute and deliver to Operator or such Operator
Mortgagee or other purchaser at a foreclosure sale, or to a designee of one of these parties, as the
case may be, a new agreement ("New Agreement") which (i) shall be for a term equal to the
remainder of the Term of this Agreement before giving effect to such rejection or termination;
(ii) shall contain the same covenants, agreements, terms, provisions and limitations as this
Agreement (except for any requirements that have been fulfilled by Operator or any Operator
Mortgagee or other purchaser at a foreclosure sale prior to rejection or termination of this
Agreement); and (iii) shall include that portion of the Operator Property in which Operator or
such other Operator Mortgagee or other purchaser at a foreclosure sale had an interest on the date
of rejection or termination.

13.7.2 If more than one Operator Mortgagee makes a written request for a New
Agreement pursuant to this provision, the New Agreement shall be delivered to the Operator
Mortgagee requesting such New Agreement whose Operator Mortgage is prior in time, and the
written request of any other Operator Mortgagee whose lien is subordinate shall be void and of
no further force or effect. The provisions of this Section 13 shall survive the termination,
rejection or disaffirmation of this Agreement and shall continue in full force and effect thereafter
to the same extent as if this Section 13 were a separate and independent contract made by Owner,
Operator and each Operator Mortgagee, and, from the effective date of such termination,
rejection or disaffirmation of this Agreement to the date of execution and delivery of such New
Agreement, such Operator Mortgagee or other purchaser at a foreclosure sale may use and enjoy
the Operator Property without hindrance by Owner or any person claiming by, tluuugh or under
Owner; provided that all of the conditions for the New Agreement as set forth above m·e
complied with.
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13.8 Operator Mortgagee's Consent to Amendment, Termination or Surrender.
Notwithstanding any provision of this Agreement to the contrary, the Parties agree that so long
as any Operator Mortgage remains outstanding, this Agreement shall not be modified or
amended, and Owner shall not accept a smrnnder, cancellation or release of all or any part of the
Operator Property from Operator, prior to expiration of the Term of this Agreement, without the
prior written consent of the Operator Mortgagee holding such Operator Mortgage. This
provision is for the express benefit of and shall be enforceable by each Operator Mortgagee as if
it were a party named in this Agreement.
14.
Assignment and Sublease. Operator shall have the right, without Owner's consent, to
sell, convey, lease, or assign all or any portion of this Agreement or the Operator Prope1ty, on
either an exclusive or a non-exclusive basis, or to grant subeasements, co-easements, easements,
licenses or similar rights with respect to the Operator Property (collectively, "Assignment"), to
one or more persons or entities (collectively "Assignee"). Each Assignee shall use the Operator
Property only for the uses permitted under this Agreement. When Operator makes any
Assignment under this Section 14, Operator shall give written notice to Owner of such
Assignment (including the interest conveyed by the Assignment and address of the Assignee for
notice purposes) to Owner; provided Operator's failure to give such notice shall not constitute a
default under this Agreement, but rather shall only have the effect of not binding Owner with
respect to such assignment or conveyance until such notice is given. Any Assignment by
Operator shall release Operator from obligations subject thereof accming after the date that
liability for such obligations is assumed by the Assignee.

15.

Hazardous Matel'ials.

15.1 Owner's Covenants Regarding Hazardous Matel'ials. Owner represents and
wmnnts that, to the best of Owner's knowledge, the Owner's Property is not and has not been in
violation of any federal, state or local environmental health or safety laws, statute, ordinance,
rule, regulation or requirement (''Envh-onmental Laws"), and Owner has not received any
notice or other communication from any governmental authorities alleging that the Owner's
Prope1ty is in violation of any Environmental Laws. "Hazardous Materials" shall mean any
asbestos containing materials, petroleum, explosives, toxic materials, or substances regulated as
hazardous wastes, hazardous materials, hazardous substances, or toxic substances under any
federal, state, or local law or regulation. Owner warrants that Owner has done nothing to
contaminate the Operator Property with Hazardous Materials or wastes.
15.2 Operator's Covenants Regarding Hazardous Materials. Operator shall, at
Operator's sole cost and expense, promptly take removal or remedial action required by
Environmental Law with regm·d to any material violation of any Environmental Law with regard
to any Hazardous Materials brought onto the Owner's Property by Operator or its employees,
agents, or contractors. Owner shall cooperate with Operator with regard to any scheduling or
access to the Owner's Property in connection with any action required hereunder.
15.3 Operator's Indemnity Rega1·ding Hazardous Materials.
Operator shall
indemnify, defend, protect and hold Owner harmless from any liability based on: (i) the release
of Hazardous Materials in, on, under or about the Owner's Property caused by Operator or its
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employees, agents, or contractors, or (ii) the violation by Operator or its employees, agents, or
contractors of any Environmental Law. The indemnity obligations set forth herein shall survive
termination of this Agreement.
16.

Insurance and Indemnity.

16.1 Insurance. At all times during which Operator is conducting any activities on the
Property and at all times during the Term of this Agreement, Operator shall maintain in effect (I)
commercial General Liability Insurance, including bodily injury and property damage coverage
with minimum limits of $1 Million Dollars per occurrence and $2 Million Dollars aggregate and
(2) Umbrella Liability Insurance with minimum limits of $5 Million Dollars per occurrence and
$5 Million Dollars aggregate. Upon a written request by Owner, Operator shall name Owner as
additional insured on such insurance policy and provide Owner with a certificate of such
insurance.
16.2 Indemnity by Operator. Operator shall defend, indemnify, protect and hold
Owner harmless from and against all liabilities, costs, expenses, obligations, losses, damages,
claims, (collectively "Claims") resulting from the negligence, willful misconduct, or breach of
this Agreement by Operator, its agents, contractors or employees, invitees, licensees and
permittees; provided, however, that such Claims are not due to the sole negligence, willful
misconduct, or breach by Owner, its agents, contractors or employees, invitees, licensees or
permi ttees.
16.3 Indemnity by Owner. Owner shall defend, indemnify, protect, and hold
Operator harmless from and against all Claims resulting from the negligence, willful misconduct,
or breach of this Agreement by Owner, its agents, Contractors or employees, invitees; licensees
and permittees, other than operator and its contractors; provided. however. that such Claims are
not due to the sole negligence, willful misconduct, or breach by Operator, its agents, contractors,
employees, invitees, licensees, or permittees.

16.4 Survival. The obligations of the Parties under this Section 16 shall survive
expiration or other termination of this Agreement.
17.
Confidentiality. This Agreement includes confidential and proprietary information
relating to Operator and the Project. Owner agrees not to provide copies of the Agreement or
disclose the te1ms of the Agreement to any unauthorized person or entity. Operator authorizes
Owner to provide copies of the Agreement and disclose the te1ms thereof to Owner's family
("family" shall be deemed to include all devisees or descendants of owner by will or intestacy),
attorney, accountant, financial advisor and any existing or prospective mortgagee, lessee, or
purchaser for the sole purpose of evaluating and advising Owner and for no other purpose, so long
as such authorized paities agree in writing to become subject to the confidentiality provisions
hereto and not to provide copies of the Agreement or disclose the terms thereof to any
unautholized person or entity. Any Owner and party shall return all material containing any
confidential information to Operator immediately upon its request. Any paity agrees to destroy
immediately upon request by Operator such analyses, compilation, studies or other documents, and
any oral information will continue to be subject to the terms of this Agreement. Owner agrees that
Operator will have no adequate remedy at law if any party violates any of the terms of this
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Agreement. In such event Operator will have the right, in addition to any other rights Operator
may have, to obtain injunctive relief to restrain any breach or threatened breach by third patty or
specific enforcement of such terms plus reimbursement of attorneys' fees, court costs and all
associated expenses. No party shall publish, file for public record, reproduce, or otherwise
disseminate this document or any of the terms and provisions hereof to any patty, other than the
Patties set forth above without the prior written consent of Operator, which consent may be
withheld for any reason and in Operator's sole discretion.
18.

Default and Remedies.
18.1

Operator Payment Default.

18.1.1 Collection of Payments.

18.1.2 Terminate Agreement.

18.2

Other Operator Default.
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18.3

19.

Owner Default.

Condemnation.

19.1 Comolete Taking. If, at any time, any authority having the power of eminent
domain shall condemn all or substantially all of the Operator's Property, or all of the
Improvements thereon, for any public use or otherwise, then the interests and obligations of
Operator under this Agreement in or affecting the Operator's Property shall cease and terminate
upon the earlier of (i) the date that the condemning authority takes physical possession of the
Operator's Property or the Improvements thereon, (ii) the date that Operator is, in its sole
judgment, no longer able or permitted to operate the Project on the Operator's Property in a
commercially viable manner, or (iii) the date of the condemnation judgment. Operator shall
continue to pay all amounts payable hereunder to Owner until the earlier of such dates, at which
time the Parties shall be relieved of any and all further obligations and conditions to each other
under this Agreement.
19.2 Partial Taking. If, at any time during the term of this Agreement, any authority
having the power of eminent domain shall condemn one or more, but not all, of the Solar Panels,
or any portion of the Improvements or the Operator's Property, then the interest and obligations
17

of Operator under this Agreement as to those Solar Panels or any portion of the Improvements or
the Operator's Property so taken shall cease and terminate upon the earlier of (i) the date that the
condemning authority takes possession of such Solar Panels or any portion of the Improvements
or the Operator's Property, (ii) the date that Operator is, in its reasonable judgment, no longer
able or permitted to operate the Project on the Operator's Property, or any pottion thereof, in a
commercially viable manner, or (iii) the date of the condemnation judgment; and, unless this
Agreement is terminated as hereinafter provided, this Agreement shall continue in full force and
effect as to the remainder of the Solar Panels, Improvements and the Operator's Property. 'If the
remainder of the Solar Panels or any other portion of the Improvements or the Operator's
Property is or becomes insufficient or unsuitable for Operator's purposes hereunder, as
determined by Operator in its sole discretion, then, subject to the rights of any Operator
Mortgagee under Section 13, Operator shall have the right to terminate this Agreement as to the
portion of the Operator's Property to which Operator continues to hold the rights, at which time
the Parties shall be relieved of any further obligations and duties to each other under this
Agreement.
19.3 Apportionment. Distribution of Award. On any taking, all sums awarded,
including damages and interest, shall be paid as follows:
(a)
Any portion of the award by the court on account of any cost or loss that
Operator may sustain in the removal and relocation of Operator's Improvements, to Operator;
(b)
Any portion of the award by the court for Operator's anticipated or lost
revenues or profits, to Operator;
(c)

Owner;

Any portion of the award by the court for Owner's lost revenues, to

(d)
All remaining amounts of the award, to Owner or Operator consistent with
applicable Kentucky law.
20.

Notice.
20.1

Writing. All notices given or permitted to be given hereunder shall be in writing.

20.2 Delivery. Notice is considered given either (i) when delivered in person to the
recipient named below, (ii) upon receipt after deposit in the United States mail in a sealed
envelope or container, postage and postal charges prepaid, return receipt requested or certified
mail, addressed by name and address to the party or person intended, or (iii) twenty-four (24)
hours from proper and timely delivery to an overnight courier service addressed by name and
address to the party or person intended as follows:
Notice to Owner:

Delnoe Brock
Fay Brock
PO Box 3
Robards, KY 42452
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Notice to Operator:

Boulevard Associates, LLC
700 Universe Blvd
Juno Beach, FL 33408
Attn: Land Services Administration
Telephone: (855) 552-9872

20.3 Change of Recipient or Address. Either Party may, by notice given at any time
or from time to time, require subsequent notices to be given to another individual person,
whether a party or an officer or representative, or to a different address, or both. Notices given
before actual receipt or notice of change shall not be invalidated by the change.
21.

Miscellaneous P1·ovisions.

21.1 Successors and Assigns. The terms and provisions of this Agreement shall run
with the land and be binding on and inure to the benefit of the heirs, successors, assigns and
personal representatives of the Parties. In accordance with this Agreement, Operator in its
discretion may authorize other persons or entities to use the Operator Property for the purposes
stated in this Agreement
21.2 Memorandum. Simultaneously with the execution of this Agreement, the Parties
agree to execute and acknowledge a memorandum of this Agreement. Operator may record the
executed memorandum in the public records of Henderson County, Kentucky.
21.3 Entire Agreement. This Agreement and the attached Exhibits shall constitute the
entire agreement between the Parties and supersedes all other prior writings and understandings.
21.4 Amendments. This Agreement shall not be amended or modified in any way
except by an instrument signed by the Parties and consented to by any Operator Mortgagee. The
Parties hereto shall at all times hereafter execute any documents and do any further acts which
may be necessary or desirable to carry out the purposes of this Agreement and to give full force
and effect to each and all of the provisions hereof.
21.5 Legal Matters. This Agreement shall be governed by and interpreted in
accordance with the then existing laws of the Commonwealth of Kentucky and the County where
the Owner's Property is located shall be considered the proper forum or jurisdiction for any
disputes arising in connection with this Agreement. The Parties agree to first attempt to settle
any dispute arising out of or in connection with this Agreement by good-faith negotiation. If the
Parties are unable to resolve amicably any dispute arising out of or in connection with this
Agreement, each shall have all remedies available at law or in equity and as provided by this
Agreement. Each Party waives all right to trial by jury and specifically ag1·ees that trial of
suits or causes of action arising out of this Agreement shall be to the court of competent
jurisdiction.

19

21.6 Severability. If any term or prov1s10n of this Agreement, or the application
thereof to any person or circumstance shall, to any extent, be determined by judicial order or
decision to be invalid or unenforceable, the remainder of this Agreement or the application of
such term or provision to persons or circumstances other than those as to which it is held to be
invalid, shall be enforced to the fullest extent permitted by law.
21.7 Tax Credits. If under applicable law Operator becomes ineligible for any
cmTently existing tax credit, benefit or incentive for alternative energy expenditure established
by any local, state or federal government, then, at Operator's option, the Parties shall negotiate in
good faith to amend this Agreement or replace it with a different instrument so as to convert
Operator's interest in the Operator Property to a substantially similar interest that makes
Operator eligible for such tax credit, benefit or incentive. Such amendment or instrument shall
not impair any of Owner's rights or increase the burdens or obligations of Owner under this
Agreement.
21.8 Approvals. Whenever in this Agreement the approval or consent of either Party
is required or contemplated, unless otherwise specified, such approval or consent shall not be
unreasonably withheld or delayed.
21.9 Authority. The signatories hereto wrurnnt that each has the authority to execute
this Agreement on behalf of any entities which are Parties to this Agreement and that each such
entity has executed this Agreement pursuant to its organizational documents or a resolution or
consent of their Board of Directors or other governing body.
21.10 Time of Essence. Time is of the essence of each provision of this Agreement.
21.11 Counte1·parts. This Agreement may be executed in multiple counterpruts, each
of which shall be deemed an original, and all of which together shall constitute a single
instrument.

Excluded Area.
Notwithstanding anything else contained herein and for
22.
greater clarity, the Operator's rights hereunder shall be limited to the crosshatched area marked
"Ifuse Area" on Exhibit A-I attached hereto. Operator shall have no 1ight to use any other
portion of the Owner's Property for any purpose whatsoever without further written consent
form Owner.

[Signatures on Next Page]
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Owner:

(_~

~µ✓~:fl~
Delnoe Brock

Ope1·ator:
Boulevard Associates, LLC
a Delaware limited liability company

By:

~

Anthonyroni
Authorized Representative
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EXHIBIT A
Legal Descl"iption of Owner's Property

Beginning on the South side of Robards and Cairo Road at corner post to C. B. Hester 27¼ links
South of said post, N 82½ E 25 rods, 12 links with W.G. Duncan's line to H.J. Pooles's corner;
thence N 8¾ N 12 rods, 22 links to H.J. Poole's corner; thence N 81½ E 9 rods, 4 links to Dr.
A.S. Denton's corner; thence N 8¾ W 21 rods, 13 links to Dr. A.S. Denton's corner; thence N 85
E 14 rods; 5 links to J.P. Cosby's corner; thence N 20 W 18 rods, 5½ links to J.L. Cosby's
corner; thence N 69 E 31 rods; 21 links to another corner of J.P. Cosby's; thence S 27 E 3 rods to
another corner of J.P. Cosby's; thence N 73 E 17 rods, 23 links with George Royster's line to J.
T. Triplett's corner; thence N 23 W 17 rods, 23 links to another corner of J.T. Triplett's; thence
N 68½ W 17 rods, 2 links to L & N Railroad; thence with railroad N 23 W 107 rods, 18 links to
Lee King's corner; thence with King's line N 83½ W 55 rods, 5 links to C. B. Hester's corner
thence S ½ E 199 rods, 18 links to beginning, containing 77-49/IO0 acres, more or less.
LESS the following described property which was conveyed to the Board of Education of
th
Henderson County, Kentucky, by deed of Shelby Scott and wife, Lillie M. Scott, dated the 5
day of August, 1953, of record in Deed Book 163, Page 105, Henderson County Court Clerk's
Office, to-wit:
Beginning at an iron nail in Kentucky State Highway No. 416, corner with Frank Fraser (20 feet
south of north fence line on said highway), rnns with said highway S 84° 53' W 421.8 feet to a
nail in highway, corner with M.T. Day; thence N 00° 30' E 653 feet to a stake and post, corner
with Shelby Scott in M.T. Day's line; thence with (division line) N 88° 30' E 722.4 feet to a
stake, corner with Shelby Scott in J.W. Duncan's line; thence S 20° 00' E 28 feet to a stake and
post, corner with J.W. Duncan and Dr. A.S. Denton's estate; thence S 83° 15' W 234.3 feet to a
stake and post, corner with the Dr. A.S. Denton Estate; thence S 6° 17' E 354.3 feet to a stake
and post, corner with the Dr. A.S. Denton Estate and Frank Fraser; thence S 82° 50' W 50 feet to
a stake and post, corner with Frank Fraser; thence S 6° 25' E 212.5 feet to the point of beginning,
containing 7 .217 acres.
ALSO LESS the following described property conveyed by John William Fulkerson and his
wife, Lillie Elizabeth Fulkerson, to the County of Henderson by deed dated May 16, 1977, of
record in Deed Book 294, Page 432, to-wit:
Beginning at an iron pin corner to the Robards School and Galloway; thence with the line of the
Robards School, N 88° 52' E 722.87 feet to an iron pin corner to Chandler; thence with the line
of Chandler, N 17° 12' W 269.25 feet to an iron pin corner to Fulkerson; thence with the line of
Fulkerson, S 88° 17' W 637 .26 feet to an iron pin corner to Galloway; thence with the line of
Galloway, S 1° 24' W 252.41 feet to the point of beginning, containing 3.99 acres, more or less.
Being the same property conveyed to John William Fulkerson and his wife, Lillie Elizabeth
Fulkerson, as joint tenants, with right of survivorship, by deed from Dorsul, Incorporated, a
Kentucky corporation, dated April 23, 1970, of record in Deed Book 247, Page 317, in the
Henderson County Clerk's Office. John William Fulkerson died intestate on October 21, 1978,
thus vesting fee simple title in Lillie Elizabeth Fulkerson by virtue of the survivorship clause in
said deed. See affidavit of death of record in Deed Book 359, Page 45, in the Henderson County
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Clerk's Office, Lillie Elizabeth Fulkerson died intestate on May 3, 1984, and left the grantors,
John W. Wilson and Richard Melvin Wilson as her only heirs at law. See affidavit of descent of
record in Deed Book 358, Page 607, in the Henderson County Clerk's Office.
The above being the same property acquired by Delnoe Brock and Fay Brock, husband and wife,
by Deed dated August 21, 1985, of record in Deed Book 359, Pages 84-86, in the Henderson
County Clerk's office.
Containing 66 acres, more or less.

QLA: 7605
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EXHIBIT A-1
Depiction of Owners Property
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HOLDING PAGE FOR EXHIBIT B
P1·eliminary Lease and Easement Improvement Plan and Acreage Calculation
To be Delivered with Option Notice
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HOLDING PAGE FOR EXHIBIT C
As Built Lease and Easement Improvements and Final Ac1·eage Calculation
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EXHIBITD
Lease and Easement Compensation
(1)

-

(2)

Payment for Lease and Easements.
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(3)

Crop Compensation.

11111
(4)

Payment Allocation Schedule.
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Kentucky
SOLAR LEASE AND EASEMENT AGREEMENT

1.
Parties. This Solar Lease and Easement Agreement ("Agreement") is made and entered
as of the __J__ day of _ _ _ _ _ _ , 2021--("Effective Date"), by and between Chris
Daniel and Laveta R. Daniel, husband and wife ("Owner") and Sebree Solar, LLC, a Delaware
limited liability company ("Operator"), which are sometimes individually referred to as a
"Party" and collectively as the "Parties 11 •
2.
Project. This Agreement relates to the solar-powered electrical power generation and
transmission project known as the "Sebree Solar Energy Center" to be located in Henderson
County, Kentucky (''Project"), which may be wholly or partially located on the Owner's property
legally described on the attached Exhibit A, and depicted on the attached Exhibit B-1 to this
Agreement hereto. ("Owner's Property"). Upon Operator's exercise of the Option (as defined
below), the Project shall include (i) the Lease of Owner's Property described in Section 4, (ii) the
Easements referenced in Section 5 that are located on the Owner's Property, and (iii) the
Improvements referenced in Section 8 to be constructed on Owner's Property. The Lease,
Easements and Improvements are sometimes collectively referred to as the "Operator Property".
3.
Option. Owner grants to Operator an exclusive option ("Option") to acquire the Lease and
Easements referenced in Sections 4 and 5 in accordance with the following terms and conditions.
Operator shall be entitled to acquire the Lease and the Easements in their entirety or in part, as
Operator deems appropriate.
3.1
Option Term. The period during which Operator may exercise the Option shall
be for a term of four (4) years, commencing on the Effective Date ("Option Term").
3.2
Option Payment. As consideration for the granting of the Option, Operator
agrees to pay Owner the Option Payment set forth in Exhibit D.
3.3
Use of Owner's Property. During the Option Term, Operator and its employees,
agents and contractors shall have a right to enter upon the Owner's Property and the right of
ingress and egress over and across the Owner's Property for the purposes of (i) surveying the
Owner's Property; (ii) performing such other tests and studies as Operator may desire in
connection with the Option, including, without limitation, environmental, avian and cultural
resource assessments, and geotechnical, foundation and soil tests, provided that such activities do
not unreasonably interfere with Owner's use of the Owner's Property; and (iii) installing,
maintaining, operating, inspecting and removing one or more weather related instruments
("Weather Instrument") and fencing of said Weather Instrument and including the performance
of all tests and studies associated therewith. Owner shall not permit any other individual or
entity except Operator or its affiliates to install a Weather Instrument on Owner's Property. All
topsoil disturbed by the work on the project prior to installation will be segregated and restored
as topsoil upon completion of the pre-installation work. Topsoil removed during installation
shall be placed elsewhere on Owner's property at Owner's direction. Operator shall give Owner
ninety (90) days' notice prior to commencement of installation. If, after giving notice, Operator
fails to commence timely, then Operator will be responsible to Owner for the loss of crop rent for
the crop season if the subject property lies fallow.

3.4
Right to Grant Option. Owner warrants and represents to Operator that (i) the
statements in Section 9 concerning Owner's title to the Owner's Property are true and correct;
(ii) Owner has the authority to grant this Option to Operator without the consent or approval of
any other party; and (iii) there are no other existing options, rights of first refusal, contracts to
purchase, leases or mortgages that would prevent Operator from exercising its rights with respect
to the Option.
Exercise of Option. Operator may exercise the Option by giving written notice
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to Owner ("Option Notice") at any time during the Option Term. Operator shall specify in the
Option Notice the Commencement Date referenced in Section 6.1.1. On the Commencement
Date, the Lease and Easements referenced in Sections 4 and 5 shall automatically become
effective, and the Parties shall be subject to all of the terms and conditions of this Agreement
with respect to such Lease and Easements and all rights and obligations relating thereto.
3.6
Termination of Option. If Operator fails to exercise the Option within the
Option Term, the Option and the rights of Operator as the optionee shall automatically terminate.
4.
Lease. Upon exercise of the Option by Operator, Owner leases to Operator, and
Operator leases from Owner, Owner's Property for the Lease and Easement Term (defined in
Section 6.1) in accordance with the terms and conditions of this Agreement ("Lease"), which
Lease grants Operator and its agents, contractors, and employees the right to use the Owner's
Property for the following permitted uses:
4.1
Construction Right. Operator leases Owner's Property for the purpose of
constructing, operating, maintaining, repairing, replacing, and removing all or any part or
component of the Improvements whether located on Owner's Property. Operator may exercise
its right to use all or any part of the Owner's Property as and when Operator deems it necessary
or advisable to do so to perform the activities for which this right is granted, including, without
limitation, staging areas and parking for Operator's employees.
4.2
Access Right. Operator leases Owner's Property for unobstructed vehicular and
pedestrian access and ingress to and egress from the Improvements, Owner's Property and any
public roadways, and to construct, maintain, and utilize Roadway Improvements on the Owner's
Property. In the event that Operator builds roads outside of the fenced area of the project,
Operator shall make reasonable efforts to plan and construct any such roads along the boundary
of Owner's property unless it is impractical to do so, in Operator's determination. Owner shall
not permit others to obstruct or damage the roads or Roadway Improvements located on the
Owner's Property or in any other way interfere with Operator's rights under this right. Operator
shall repair any damage done to Roadway Improvements which result from use by Operator, its
agents, servants or employees. Such roads shall be maintained in the condition necessary for use
by Operator's equipment, and with regard to existing roads, shall be maintained in at least the
condition that existed prior to Operator's use.
4.3
Solar Panels Right. Operator leases Owner's Property for Operator to construct,
operate, replace, relocate, remove, and maintain Solar Panels and the appurtenant Collection
Facilities, together with associated roads and parking areas on Owner's Property.
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4.4
Collection Facilities Right. Operator leases Owner's Property for Operator to
construct, operate, maintain, replace, relocate or remove Collection Facilities on and under the
Owner's Property.
4.5
Substation Right. Operator leases Owner's Property for Operator to construct,
operate, maintain, replace, relocate or remove one or more Substations on Owner's Property.
Telecommunication Right. Operator leases Owner's Property for Operator to
4.6
construct, operate, maintain, replace, relocate or remove Telecommunication Facilities on and
under the Owner's Property.
Weather Instrument Right. Operator leases Owner's Property in order to
4.7
construct, operate, replace, relocate, remove, and maintain a Weather Instrument and the
appurtenant Collection Facilities on Owner's Property.
Battery Facilities Right. Operator leases Owner'.s Property in order to construct,
4.8
operate, replace, relocate, remove, and maintain one or more Battery Facilities on Owner's
Property.

5.
Grant of Easements. Upon the exercise of the Option by Operator, Owner grants to
Operator, and Operator accepts from Owner, for the Lease and Easement Term referenced in
Section 6.1, the following easements over and across the Owner's Property in accordance with
the terms and conditions of this Agreement. The following easements are for the benefit of
Operator and Operator's agents, contractors and employees and located on the Owner's Property
and are collectively referred to as the "Easements".
5.1
Sun Non-Obstruction Easement. Owner grants Operator an irrevocable,
exclusive easement for the right and privilege to use, maintain and capture the free and
unobstructed sunlight over and across the Owner's Property. Owner shall not engage in any
activity on Owner's Property or any other neighboring property owned by Owner that might
interfere with the sunlight direction over any portion of Owner's Property; cause a decrease in
the output or efficiency of any Solar Panel or Weather Instrument; or otherwise interfere with
Operator's operation of the Project or exercise of any rights granted in this Agreement
(collectively "Interference").This grant of the easement expressly includes the right of Operator
to enforce Operator's rights, including the physical removal of trees or structures (except existing
trees and structures) causing Interference to the Project contemplated by Operator. Operator
shall notify Owner before making any such removals. The Operator has the obligation, including
cost, for any maintenance of natural existing vegetation outside of the fence line that it requires
in order to preserve its rights under this Section 5.1, for example, trimming existing trees outside
of the fence line as they grow if Operator determines that such trees are or may cause
interference.
Effects Easement. Owner grants to Operator an easement over Owner's Property
5.2
for visual, view, light, flicker, noise, shadow, vibration, electromagnetic, electrical and radio
frequency interference, and any other effects attributable to the Project located on the Owner's
Property.
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6.
Term. The term of this Agreement ("Term") includes the Option Term referenced in
Section 3 .1, the Initial Lease and Easement Term as described in Section 6.1.1 and the Extended
Lease and Easement Term as described in Section 6.1.2 (together, the Initial Lease and Easement
Term and the Extended Lease and Easement Term, if applicable, is defined as the "Lease and
Easement Term").
6.1

Lease and Easement Term.

6.1.1 Initial Lease and Easement Term. The initial term of the Lease and
Easements shall commence on the date specified by Operator in the Option Notice
("Commencement Date"). The initial term of the Lease and Easements shall end thirty (30)
years after the Commencement Date (the "Initial Lease and Easement Term"), subject to the
rights of renewal and termination as provided in this Agreement.
6.1.2 Extended Lease and Easement Term. Operator shall have the right to
extend the Term of this Agreement for two consecutive terms of five (5) years each in
accordance with the terms and provisions of this Agreement (collectively "Extended Lease and
Easement Term") by providing written notice to Owner of Operator's intent to extend the Term
within one hundred eighty (180) days of the end of the existing Term. Each Extended Lease and
Easement Term shall begin on the expiration date of the Initial Lease and Easement Term or
previous Extended Lease and Easement Term, as the case may be. During the Extended Lease
and Easement Term, Operator shall pay Owner the amounts set forth in Exhibit D as the
consideration for the Lease and Easements.
6.1.3 Delays During Lease and Easement Term. At Operator's option, the
Term may be extended for a period of time equal to the period of time during which operation of
the Project is delayed or suspended because of the occurrence of a Regulatory Suspension or
Force Majeure, which are defined as follows:
(i) "Regulatory Suspension" shall mean the enactment or application of
any law, order, rule, or regulation of the Kentucky Public Service Commission, Federal Energy
Regulatory Commission, or other local, state, or federal government authority having jurisdiction
over the Project or Operator, or the failure of any such governmental authority to issue an
approval or permit pursuant to any such law, order, rule, or regulation, which results in the delay,
interruption, or suspension of the production, sale or transmission of electricity from the Solar
Panels; and
(ii) "Force Majeure" shall mean causes beyond the reasonable control of
and without the fault or negligence of the Party claiming Force Majeure, including but not limited
to acts of God, labor umest (including, but not limited to, slowdowns, picketing, boycotts or
strikes), flood, earthquake, storm, fire, lightning, explosion, power failure or power surge,
vandalism, theft, the cutting of power, transmission or other lines, wires or cables to the Project by
persons other than Operator's employees or contractors, epidemic, war, revolution, riot, civil
disturbance, sabotage, change in law or applicable regulation subsequent to the Commencement
Date and action or inaction by any federal, state or local legislative, executive, administrative
judicial agency or body which in any of the foregoing cases, by exercise of due foresight such
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Party could not reasonably have expected to avoid, and which, by the exercise of due diligence, it
is unable to overcome.
The Parties shall be excused from performing their respective obligations under this
Agreement and shall not be liable in damages or otherwise if and to the extent that they are unable
to so perform or are prevented from performing by a Force Majeure, provided that: (i) the nonperforming Party, as promptly as practicable after the occurrence of the Force Majeure, but in no
event later than thirty (30) days thereafter, gives the other Party written notice describing the
particulars of the occurrence; (ii) the suspension of performance is of no greater scope and of no
longer duration than is reasonably required by the Force Majeure; (iii) the non-performing Party
uses good faith and commercially reasonable efforts to remedy its inability to perform; and (iv) as
soon as the non-performing Party is able to resume performance of its obligations excused as a
result of the occurrence, each Party shall give prompt written notification thereof to the other Party.
Termination by Operator. Provided Operator is not in default under any term of
6.2
this Agreement, Operator, at its option, shall have the right to terminate this Agreement at any
time during the Term of the Agreement, as to all or any part of the Operator Property.
Termination shall be effective thirty (30) days after written notice of such termination to Owner.
If Operator's notice is a full termination of the Operator Property, the Parties shall be relieved of
all further duties and obligations under this Agreement, other than (i) the payment of any accrued
and unpaid obligations owed by either Party as of the date of termination; (ii) the removal of the
Improvements by Operator pursuant to Section 8.11; and (iii) any other obligations and liabilities
that are expressly stated in this Agreement to survive such termination. Upon any such partial
termination by Operator, the Parties shall be relieved of all further duties and obligations under
this Agreement with respect to the portion thereof terminated by Operator, subject to the
obligations and liabilities referenced in items (i) through (iii) above that shall continue to be
applicable to the terminated portion of this Agreement. The Parties agree to execute an
amendment to this Agreement evidencing such partial termination.

7.
Payments. If Operator exercises the Option referenced in Section 3, Operator agrees to
pay Owner the amounts set forth in Exhibit D as consideration for the Lease, Easements and
Operator's other rights and interests in the Owner's Property.
8.
Improvements. Operator shall have the right, at its sole cost and expense, to construct,
install, maintain, use, operate, repair, replace, relocate and remove all facilities, structures,
equipment, machinery, wires, conduit, cables, poles, materials and property of every kind and
character required for the construction and operation of portions of the Project on the Owner's
Property, including, but not limited to, the Solar Panels, Collection Facilities, Substations,
Telecommunication Facilities, Weather Instruments, Roadway Improvements and Battery
Facilities referenced in Sections 8.1 through 8.7 (collectively, the "Improvements").
8.1
"Solar Panels" shall mean any photovoltaic energy system designed for the
generation of electrical power from the collection of sunlight, including without limitation, the
photovoltaic panels, foundations, support structures, braces and related equipment.
"Collection Facilities" shall mean all Improvements whose purpose is to deliver
8.2
electrical power generated by the Solar Panels to an electrical power grid or other system,
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including without limitation transformers, overhead and underground electrical collection lines,
telecommunication lines, splice boxes and interconnection facilities.
8.3
"Substations" shall mean electrical lines, meters, monitoring and control
equipment, switches, transformers, all structures, equipment, enclosures, fencing, security
devices, and other electrical and communications equipment necessary to condition and increase
the voltage of electricity generated by the Project to make it suitable for transmission on, and to
deliver it to, Collection Facilities connected to an electric power grid or other system.
8.4
"Telecommunication Facilities" shall mean all Improvements whose purpose is
to provide telecommunication services solely relating to the Project or any of Operator's solar
powered projects, including telephone, closed-circuit television, microwave, internet, computer
data and other telecommunication services.
8.5
"Weather Instrument" shall mean instruments used primarily to gather and
transmit sunlight and meteorological data relating to the Project, and includes the instrument's
foundations, guy wires, sunlight and meteorological data acquisition equipment, power source,
and any required data and electrical transmission lines.
8.6
"Roadway Improvements" shall mean all improvements that may be necessary
to construct, maintain and repair any new and existing roadways and other means of ingress and
egress over, across and along the Owner's Property, including paving or surfacing of the
roadways with asphalt, gravel or other roadway materials, installation of road signs and the
construction and installation of culverts, bridges, drainage ditches, gates, cattle guards and
similar structures and facilities.
8.7
"Battery Facilities" shall mean a type of equipment that can be given a new
charge by passing an electric current through it designed for the storage of electrical power
including without limitation, batteries and other devices for storage of electrical energy,
foundations, support structures, braces and related equipment.
8,8
Ownership of Improvements. Except as otherwise provided in Section 11.7, all
Improvements shall at all times remain the property of Operator, and Owner shall have no right,
title or interest therein. All Improvements constructed or placed on the Owner's Property by
Operator during the Term of this Agreement may be repaired, replaced, relocated, removed,
added to or expanded upon by Operator at any time during the Term of this Agreement. Owner
expressly waives any statutory lien or common law liens on the Improvements to which Owner
might be entitled.

8.9
Construction Liens. Operator shall not permit any liens arising out of Operator's
use of the Operator Property under this Agreement to be filed against the Owner's Property.
Operator shall, within sixty (60) days after it receives notice of the lien, provide a bond or other
security that Owner may reasonably request, or remove such lien from the Owner's Property in
the manner provided by applicable law.
8.10 Location of Improvements. The acreage required from the Owner's Property for
the Improvements for which the Lease and Easements are being granted cannot be determined
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until the completion of Operator's inspection, testing, study and surveying of the Owner's
Property during the Option Term. Operator shall not install any Improvements in the excluded
areas of Owner's Property depicted in Exhibit B-1 without obtaining the prior consent of Owner.
Along with the Option Notice, Operator shall deliver to Owner a proposed plan of development
showing the contemplated locations of the Improvements and a preliminary calculation of the
acreage as determined by the area bounded by a perimeter fence required for the Project, and
depicting any areas outside the perimeter fence that will be used as vegetative buffer which shall
be considered a part of the Owner's Property that is subject to the Lease and Easements, and, at
Operator's discretion, any additional setback or similar areas required for permitting that may be
included as part of the Owner's Property subject to the Lease and Easement, and identifying any
such areas that are to be considered a part of the Owner's Property that is subject to the Lease
and Easements, which shall serve as the Exhibit B to this Agreement. During the final
development and construction of the Project, such locations may need to be amended. Following
construction of the Project, Operator shall provide Owner an "as-built" survey of all
Improvements on Owner's Property and the final calculation of the acreage as determined by the
area bounded by a perimeter fence and any additional areas identified by Operator as required for
the Project, which shall serve as Exhibit C to this Agreement. Further, following construction,
the Improvements may need to be relocated or rerouted by Operator, which Operator may
perform, at any time during the Term of this Agreement, so long as the nature and extent of any
such relocated or rerouted Improvements are not materially different and impose no materially
greater burden on the Owner's Property than the original locations or routes, and so long as
Operator takes commercially reasonable efforts to minimize disruption or inconvenience to
Owner.
8.11 Removal of Improvements. Upon full or partial termination of any of the Lease
Rights or Easements, Operator shall remove all Improvements and restore the area formerly
occupied by the Improvements to substantially the same physical condition that existed
immediately before the construction of the Improvements (the "Removal Obligations"). At
Owner's request, all or any part of the Roadway Improvements may be left for use by Owner.
Operator will continue to make all Annual Installments Payments on a prorated basis until the
Removal Obligations are substantially completed. If a governmental authority does not require a
performance bond or security for removal of the Improvements, then upon the earlier to occur of:
(i) the termination of this Agreement; or (ii) on the twentieth (20 th ) anniversary of the
commercial operations date of the Project, Operator shall obtain and deliver to Owner a bond in
form and substance reasonably satisfactory to Owner securing Operator's Removal Obligations
(the "Removal Bond"). The Removal Bond shall be equal to the estimated amount, if any (the
"Net Removal Costs"), by which the cost of removing the Improvements on Owner's Property
exceeds the salvage value less any outstanding debt on such Improvements, which Net Removal
Costs shall be determined as set forth below. Operator shall not be required to deliver such
Removal Bond to Owner if Operator has delivered such a bond in connection with the permitting
of Owner's Property or any other portion of the Improvements for the Project. Once in place,
Operator shall keep such bond, or a like replacement, in force throughout the remainder of the
Term. The Net Removal Costs shall be determined by the Parties hereto acting in good faith. If
the Parties cannot agree upon the Net Removal Costs within sixty (60) days of their first attempt
to do so, then the Net Removal Costs shall be determined by an independent engineer mutually
selected by the Parties. If the Parties cannot agree upon such independent engineer within the
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next thirty (30) days, then by an independent engmeer appointed by a Circuit Judge of
Henderson County, Kentucky; and the decision of such an independent engineer (however
selected) as to the Net Removal Costs shall be conclusive as between and binding upon, the
Parties. If an independent engineer is selected, then the Parties hereto shall equally share all of
the costs associated with the independent engineer's determination of the Net Removal Cost. If
the Removal Bond is unavailable or an alternate form of security is more economical or
desirable, then Operator may substitute an alternate form of security, such as a letter of credit,
other form of bond, or guarantee that provides substantially equivalent security as the Removal
Bond.
9.
Ownership and Title Matters. Owner warrants and represents to Operator, both as of
the Effective Date, and as of the Commencement Date as follows:
9.1
Authority. Owner represents and warrants that it is the holder of fee simple title
and is the sole owner of the Owner's Property and has the unrestricted right and authority to sign
this Agreement and to grant Operator the Lease and Easements and other rights granted in this
Agreement. When signed by both Parties, this Agreement constitutes a valid and binding
agreement enforceable against Owner in accordance with its terms.

Other Agreements.
The Owner's Property is not subject to any other
9.2
agreements, options, rights of first refusal or other prior right of any party to purchase, lease or
acquire easements in the Owner's Property, or create any prior claim or right that would preclude
or interfere with Operator's rights and interests under this Agreement and the Lease and
Easements.
Minerals. Except as disclosed by Owner to Operator at the time of the execution
9.3
of this Agreement by Owner, or as may be shown in the public records, Owner owns all of the
oil, gas and other minerals, and all rights thereto as on or under the Owner's Property.
9.4
Owner Mortgage. Except as disclosed by Owner to Operator at the time of the
of
this
Agreement by Owner, there are no mortgages encumbering the Owner's
execution
Property ("Owner Mortgage").
9.5
Notice and Opportunity to Cure. If there is an Owner Mortgage encumbering
Owner's Property and Owner receives from the holder thereof any notice that payments are
overdue, Owner shall notify Operator and each Operator Mortgagee (as defined at Section 13 .1)
by sending a copy of such overdue payment notice to Operator by the earlier of (i) five (5) days
after receipt, or (ii) three (3) business days prior to the date by which a default under or in respect
of such Owner Mortgage could occur. If Operator or any Operator Mortgagee determines that it
would be in Operator's interest to make such payments to Owner Mortgagee on Owner's behalf,
whether as a result of receiving such notice or otherwise, Operator shall have the right to make
such payments and to credit the payments so made against the Annual Installment Payment next
due under the Agreement.
9.6
Subordination, Non-Disturbance & Attornment Agreement. If there is an
Owner Mortgage encumbering Owner's Property, Owner shall cooperate with Operator to obtain
a Subordination, Non-Disturbance and Attornment Agreement ("SNDA") in the form prepared
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and provided by Operator, from each Owner Mortgagee, pursuant to which such Owner
Mortgagee agrees, among other things, not to disturb Operator's possession and use of the
Owner's Property. Owner shall not incur any loss in income, expense, obligation or liability
with regard to the SNDA. Operator shall, at its sole cost and expense, record each such SNDA
in the Office of the County Clerk in which Owner's Property is located. If Owner fails to deliver
a SNDA from each Owner Mortgagee, Operator may, at its sole option, either (i) terminate this
Agreement immediately upon written notice to Owner, or (ii) take such action as Operator deems
reasonably necessary to effect the rights granted to Operator hereunder, and off-set all amounts
expended in such efforts against the Annual Installment Payments and any other amounts due
hereunder or in respect hereof.
10.
Representations and Warranties of Owner. Owner hereby makes the following further
representations and warranties both as of the Effective Date, and as of the Commencement Date:
10.1 Physical Condition. Owner has no lrnowledge of any existing physical
conditions of the Owner's Property which would prevent, significantly restrict or make more
expensive Operator's development of the Owner's Property for the purposes specified in this
Agreement, or which could, with the passage of time, or the giving of notice, constitute a
violation of any currently applicable governmental law, ordinance, order, rule or regulation.
10.2 Legal Restrictions. Owner has no knowledge of any law, regulation, ordinance
or order of any local, state or federal governmental authority which would prohibit or
significantly restrict Operator's development of the Owner's Property pursuant to this
Agreement. This Agreement does not violate any contract, agreement, instrument, judgment or
order to which Owner is a party or which affects the Owner's Property. To the best of Owner's
knowledge, the Owner's Property is currently in full and complete compliance with all
governmental laws, ordinances, orders, rules and regulations applicable to the Owner's Property.
10.3 No Litigation. No litigation is pending and, to the best of Owner's lrnowledge,
no litigation or administrative actions are proposed, threatened or anticipated with respect to any
matter affecting the Owner's Property. If Owner learns of any litigation or administrative action
proposed, threatened or instituted with respect to the Owner's Property, Owner shall give
Operator notice within thirty (30) days thereof.
10.4 Survival. The representations and warranties set forth in this Section 10 shall
survive the execution and delivery hereof.
11.

Use, Operation and Maintenance.

11.1 Exclusive Use by Operator. Operator shall have the exclusive right (i) to use
and possess the Owner Property in connection with the Project and other similar solar-powered
electrical power generation projects; (ii) to investigate, inspect, survey, and conduct tests of the
Owner's Property, including, but not limited to, meteorological, environmental, archeological
and geotechnical tests and studies; (iii) to use and convert all of the sunlight resources on the
Owner's Property; and (iv) to undertake such other activities on the Owner's Property that may
be related to the Project, including, without limitation, the storage of Solar Panels, materials and
equipment during the installation and construction of the Improvements; development and
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operation of communications systems; and site tours of the Project for visitors and other
interested parties.
11.2 No Required Installation or Operation. Nothing in this Agreement shall be
interpreted as imposing on Operator any obligation to install Solar Panels or other Improvements
on the Owner's Property, or to operate the Project on the Owner's Property. Operator shall have
the sole discretion to determine if and when any Solar Panels and other Improvements may be
constructed on Owner's Property, and if and when to commence the operation of the Project on
the Owner's Property.
11.3 Permits and Approvals. Operator shall be responsible, at its sole cost and
expense, for obtaining any governmental permits and approvals necessary for the construction
and operation of the Project and the construction and operation of the Improvements. Owner
shall cooperate with Operator as necessary to obtain any governmental or utility approvals or
permits, including, without limitation, signing any applications for such approvals, provided that
Owner shall not incur any loss in income, expense, obligation or liability with respect to
Operator obtaining such permits or approvals.
11.4 Compliance with Laws. Operator shall comply in all material respects with
valid laws applicable to the Owner's Property and the Operator Property. Operator shall have
the right, in its sole discretion and at its sole expense, in Operator's name to contest the validity
or applicability to the Owner's Property and the Operator Property of any law, ordinance, statute,
order, regulation, property assessment or the like made by any governmental agency or entity.
Operator shall control any such contest and Owner shall cooperate with Operator in every
reasonable way in such contest, provided that Owner shall incur no expense, obligation or
liability with regard to such contest.
11.5 Care and Appearance. Operator, in its exercise of the lease, easement and other
rights granted hereunder shall, at all times, maintain the Owner's Property and the Improvements
in a reasonably neat, clean and presentable condition. Operator shall not willfully or negligently
damage or destroy the Owner's Property and shall keep the Owner's Property clean and free of
debris created by Operator, its contractors, or others brought on to the Owner's Property by
Operator. Operator shall not use the Owner's Property for storage, except for materials,
construction equipment and vehicles directly associated with construction or maintenance of the
Improvements on the Owner's Property or adjacent properties that are part of the Project.
11.6 Fences and Gates.
At Owner's request, Operator shall repair or replace any
fences, gates or cattle guards damaged or removed in connection with Operator's activities on
the Owner's Property. Fences removed from the Owner's Property, if replaced, shall be re-built
by Operator at its expense in mutually agreeable locations. All fence repair and construction
shall be substantially similar to the construction of existing fences and cattle guards on Owner's
Property. Any gates opened for access to Owner's Property by either Party shall be closed
immediately after passing through so that livestock may not pass through. Once completed, all
replacement fences, gates and cattle guards shall be owned and maintained by Owner. Upon
abandonment or termination of the rights granted to Operator in this Agreement, any fences,
gates and cattle guards installed by Operator shall remain and become the property of Owner.
To minimize the need for temporary fencing, Owner will cooperate with Operator to avoid
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pasturing animals on or near the Improvements during periods of construction, maintenance or
removal activity by Operator. Owner will discuss with Operator what temporary fencing is
necessary during the periods of construction, maintenance or removal activity by Operator.
11.7 Roadway Maintenance and Repairs. Operator agrees to maintain and repair all
Roadway Improvements located on the Operator Property; provided, however, Owner shall
reimburse Operator for any costs and expenses incurred by Operator to repair any damage or
perform any special maintenance of the Roadway Improvements caused by Owner or any person
using the Roadway Improvements with Owner's permission, other than Operator.
12.

Taxes.

12.1 Owner's Taxes. Owner covenants and agrees to pay prior to delinquency all real
and personal property and other taxes, general and special assessments, and other charges of
every description ("Taxes") levied or assessed against the Owner's Property and all
improvements thereon by governmental authorities, other than Operator's Taxes referenced in
Section 12.2 (Taxes, excepting Operator's Taxes, are hereinafter referred to as "Owner's
Taxes").
12.2

Operator's Taxes.

12.3 Failure to Pay. In the event either Party fails to pay their share of Taxes prior to
delinquency, the other Party shall have the right to pay such Taxes and any accrued penalties or
interest, which payments shall increase or be offset against other Payments due under this
Agreement.
12.4 Operator's Right to Contest. Operator may contest the legal validity or amount
of any Operator's Taxes for which it is responsible under this Agreement, and may institute such
proceedings as it considers necessary, provided that Operator shall bear all expenses in pursuing
such contest or proceeding. With respect to any Taxes which may constitute a lien on the
Owner's Property, Operator shall promptly pay such Taxes unless the proceeding in which it
contests such Taxes shall operate to prevent or stay the collection of the Taxes so contested or
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unless Operator removes any such lien by bonding or otherwise. Owner agrees to render to
Operator all reasonable assistance in contesting the validity or amount of any such Taxes, with
the exception of Taxes levied by Owner, including joining in the signing of any reasonable
protests or pleading which Operator may deem advisable to file; provided, however, that
Operator shall reimburse Owner for its reasonable out-of-pocket expenses, including reasonable
attorneys' fees incurred in connection with providing such assistance.
13.

Mortgage of Operator Property.

13.1 Right to Mortgage. Operator may, upon written notice to Owner, but without
requiring Owner's consent or approval, mortgage, collaterally assign, or otherwise encumber and
grant security interests in all or any part of its interest in this Agreement and the Operator
Property. These various security interests in all or a part of this Agreement and the Operator
Property are collectively referred to as an "Operator Mortgage" and holder of such security
interest, an "Operator Mortgagee". Any Operator Mortgagee shall use the Operator Property
only for the uses permitted under this Agreement. Whenever Operator has granted a security
interest under this Section 13, it will give Owner notice of the Operator Mortgage (including the
name and address of the Operator Mortgagee for notice purposes) to Owner within thirty (30)
days; provided that failure to give this notice shall not constitute a default under this Agreement,
but rather shall only have the effect of not binding Owner to provide such Operator Mortgage
notice until the Operator and its address is given to Owner.
13.2 Notice of Default and Opportunity to Cure. As a precondition to exercising
any rights or remedies related to any alleged default by Operator under this Agreement, Owner
shall give written notice of the default to each Operator Mortgagee at the same time it delivers
notice of default to Operator, specifying in detail the alleged event of default and the required
remedy. Each Operator Mortgagee or its designee shall have the right, but not the obligation, to
cure any default as Operator, and/or the right, but not the obligation, to remove any
Improvements or other property owned by Operator or such Operator Mortgagee located on the
Owner's Property to the same extent as Operator. The cure period for any Operator Mortgagee
shall be the later of (i) the end of the Operator cure period under Section 18; (ii) thirty (30) days
after such Operator Mortgagee's receipt of the default notice; or (iii) if applicable, the extended
cure period provided for in Section 13.3. Failure by Owner to give an Operator Mortgagee
notice of default shall not diminish Owner's rights against Operator, but shall preserve all rights
of the Operator Mortgagee or its designee to cure any default and to remove any Improvements
or other property of Operator or the Operator Mortgagee located on the Owner's Property.
13.3 Extended Cure Period. If any default by Operator under this Agreement cannot
be cured without the Operator Mortgagee obtaining possession of all or part of the Operator
Property, then any such default shall be deemed remedied if an Operator Mortgagee: (i) within
sixty (60) days after receiving notice from Owner as set forth in Section 13.2, acquires
possession of all or part of the Operator Property, or begins appropriate judicial or nonjudicial
proceedings to obtain the same; (ii) diligently prosecutes any such proceedings to completion;
and (iii) after gaining possession of all or part of the Operator Property performs all other
obligations as and when the same are due in accordance with the terms of this Agreement. If an
Operator Mortgagee is prohibited by any court or by operation of any banlauptcy or insolvency
laws from commencing or prosecuting the proceedings described above, the sixty (60) day
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period specified above for commencing proceedings shall be extended for the period of such
prohibition.
13.4 Operator Mortgagee Liability. Any Operator Mortgagee whose interest in the
Operator Property is held solely for security purposes, shall have no obligation or liability under
this Agreement unless and until the Operator Mortgagee succeeds to absolute title to the
Operator Property and the rights of Operator under this Agreement. An Operator Mortgagee
shall be liable to perform obligations under this Agreement only for and during the period it
directly holds such absolute title.
13.5 Certificates. Owner shall execute any estoppel certificates (certifying as to
truthful matters, including without limitation that no default then exists under this Agreement, if
such be the case), consents to assignment and non-disturbance agreements as Operator or any
Mortgagee may reasonably request from time to time. The Parties shall negotiate in good faith
any amendment to this Agreement from time to time to include any provision that may be
reasonably requested by Operator or any Operator Mortgagee to implement the prov1s10ns
contained in this Agreement or to preserve an Operator Mortgagee's security interest.
13.6 Operator Mortgagee's Right to Enforce Mortgage and Assign. Each Operator
Mortgagee shall have the right, in its sole discretion: (i) to assign its Operator Mortgage; (ii) to
enforce its lien and acquire title to all or any portion of the Operator Property by any lawful
means; (iii) to take possession of and operate all or any portion of the Operator Property and to
perform all obligations to be performed by Operator under this Agreement, or to cause a receiver
to be appointed to do so; and (iv) to acquire all or any portion of the Operator Property by
foreclosure or by an assignment in lieu of foreclosure and thereafter to assign or transfer all or
any portion of the Operator rights under this Agreement to a third party in accordance with
Section 14. Any Operator Mortgagee or other party who acquires Operator's interest in all or a
portion of the Operator Property pursuant to foreclosure or assignment in lieu of foreclosure shall
not be liable to perform the obligations imposed on Operator by this Agreement, which are
incurred or accruing after such Operator Mortgagee or other party no longer has ownership or
possession of the Operator Property.
13.7

New Agreement.

If the Operator Property is foreclosed upon or there is an assignment in
lieu of foreclosure, or if this Agreement is rejected or disaffirmed pursuant to bankruptcy law or
other law affecting creditor's rights and, within ninety (90) days after such event, Operator or
any Operator Mortgagee or other purchaser at a foreclosure sale shall have arranged to the
reasonable satisfaction of Owner to cure any material defaults under this Agreement, and for the
payment of all Annual Installment Payments or other charges due and payable by Operator as of
the date of such event, then Owner shall execute and deliver to Operator or such Operator
Mortgagee or other purchaser at a foreclosure sale, or to a designee of one of these parties, as the
case may be, a new agreement ("New Agreement") which (i) shall be for a term equal to the
remainder of the Term of this Agreement before giving effect to such rejection or termination;
(ii) shall contain the same covenants, agreements, terms, provisions and limitations as this
Agreement (except for any requirements that have been fulfilled by Operator or any Operator
Mortgagee or other purchaser at a foreclosure sale prior to rejection or termination of this
13.7.1
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Agreement); and (iii) shall include that portion of the Operator Property in which Operator or
such other Operator Mortgagee or other purchaser at a foreclosure sale had an interest on the date
of rejection or termination.
13.7.2 If more than one Operator Mortgagee makes a written request for a New
Agreement pursuant to this provision, the New Agreement shall be delivered to the Operator
Mortgagee requesting such New Agreement whose Operator Mortgage is prior in time, and the
written request of any other Operator Mortgagee whose lien is subordinate shall be void and of
no further force or effect. The provisions of this Section 13 shall survive the termination,
rejection or disaffirmation of this Agreement and shall continue in full force and effect thereafter
to the same extent as if this Section 13 were a separate and independent contract made by Owner,
Operator and each Operator Mortgagee, and, from the effective date of such termination,
rejection or disaffirmation of this Agreement to the date of execution and delivery of such New
Agreement, such Operator Mortgagee or other purchaser at a foreclosure sale may use and enjoy
the Operator Property without hindrance by Owner or any person claiming by, through or under
Owner; provided that all of the conditions for the New Agreement as set forth above are
complied with.

13.8 Operator Mortgagee's Consent to Amendment, Termination or Surrender.
Notwithstanding any provision of this Agreement to the contrary, the Parties agree that so long
as any Operator Mortgage remains outstanding, this Agreement shall not be modified or
amended, and Owner shall not accept a surrender, cancellation or release of all or any part of the
Operator Property from Operator, prior to expiration of the Term of this Agreement, without the
prior written consent of the Operator Mortgagee holding such Operator Mortgage. This
provision is for the express benefit of and shall be enforceable by each Operator Mortgagee as if
it were a party named in this Agreement.
14.
Assignment and Sublease. Operator shall have the right, without Owner's consent, to
sell, convey, lease or assign all or any portion of this Agreement or the Operator Property, on
either an exclusive or non-exclusive basis, or to grant, subeasements, co-easements, easements,
licenses or similar rights with respect to the Operator Property (collectively, "Assignment") to
one or more persons or entities (collectively "Assignee"). Each Assignee shall use the Operator
Property only for the uses permitted under this Agreement. Operator may make a complete
assignment of this Agreement and be released from liability hereunder in such event from
obligations subject thereof accruing after the date the liability for such obligations is assumed by
Assignee only in connection with the assignment of all, or substantially all, of the assets of the
Operator. Operator may assign this Agreement to any "Affiliate" of Operator unconditionally,
including assignment without transferring any other assets of Operator. For purposes hereof, the
term "Affiliate" shall mean any entity under common or shared ownership or control with
Operator. In the event of a partial assignment of Operator's rights hereunder, Operator shall not
be released from liability hereunder without Owner's written consent. When Operator makes
any Assignment under this Section 14, Operator shall give written notice to Owner of such
Assignment (including the interest conveyed by the Assignment and the address of the Assignee
for notice purposes) to Owner; provided Operator's failure to give such notice shall not
constitute a default under this Agreement but rather shall only have the effect of not binding
Owner with respect to such assignment or conveyance until such notice is given.
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15.

Hazardous Materials.

15.1 Owner's Covenants Regarding Hazardous Materials. Owner represents and
warrants that, to the best of Owner's knowledge, the Owner's Property is not and has not been in
violation of any federal, state or local environmental health or safety laws, statute, ordinance,
rule, regulation or requirement ("Environmental Laws"), and Owner has not received any
notice or other communication from any governmental authorities alleging that the Owner's
Property is in violation of any Environmental Laws. "Hazardous Materials" shall mean any
asbestos containing materials, petroleum, explosives, toxic materials, or substances regulated as
hazardous wastes, hazardous materials, hazardous substances, or toxic substances under any
federal, state, or local law or regulation. Owner warrants that Owner has done nothing to
contaminate the Operator Property with Hazardous Materials or wastes.
15.2 Operator's Covenants Regarding Hazardous Materials. Operator shall, at
Operator's sole cost and expense, promptly take removal or remedial action required by
Environmental Law with regard to any material violation of any Environmental Law with regard
to any Hazardous Materials brought onto the Owner's Property by Operator or its employees,
agents, or contractors. Owner shall cooperate with Operator with regard to any scheduling or
access to the Owner's Property in connection with any action required hereunder.
15.3 Operator's Indemnity Regarding Hazardous Materials. Operator shall
indemnify, defend, protect and hold Owner harmless from any liability based on: (i) the release
of Hazardous Materials in, on, under or about the Owner's Property caused by Operator or its
employees, agents, or contractors, or (ii) the violation by Operator or its employees, agents, or
contractors of any Environmental Law. The indemnity obligations set forth herein shall survive
termination of this Agreement.
16.

Insurance and Indemnity.

16.1 Insurance. At all times during which Operator is conducting any activities on the
Property and at all times during the Term of this Agreement, Operator shall maintain in effect (1)
commercial General Liability Insurance, including bodily injury and property damage coverage
with minimum limits of $1 Million Dollars per occurrence and $2 Million Dollars aggregate and
(2) Umbrella Liability Insurance with minimum limits of $5 Million Dollars per occurrence and
$5 Million Dollars aggregate. Upon a written request by Owner, Operator shall name Owner as
additional insured on such insurance policy and provide Owner with a certificate of such
insurance.
16.2 Indemnity by Operator. Operator shall defend, indemnify, protect and hold
Owner harmless from and against all liabilities, costs, expenses, obligations, losses, damages,
claims, (collectively "Claims") resulting from the negligence, willful misconduct, or breach of
this Agreement by Operator, its agents, contractors or employees, invitees, licensees and
permittees; provided, however, that such Claims are not due to the sole negligence, willful
misconduct, or breach by Owner, its agents, contractors or employees, invitees, licensees or
permittees.
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16.3 lndemnitv by Owner. Owner shall defend, indemnify, protect, and hold
Operator harmless from and against all Claims resulting from the negligence, willful misconduct,
or breach of this Agreement by Owner, its agents, contractors or employees, invitees, licensees
and permittees; provided, however, that such Claims are not due to the sole negligence, willful
misconduct, or breach by Operator, its agents, contractors, employees, invitees, licensees, or
permittees.
16.4 Survival. The obligations of the Parties under this Section 16 shall survive
expiration or other termination of this Agreement.
17.
Confidentialitv. This Agreement includes confidential and proprietary information
relating to Operator and the Project. Owner agrees not to provide copies of the Agreement or
disclose the terms of the Agreement to any unauthorized person or entity. Operator authorizes
Owner to provide copies of the Agreement and disclose the terms thereof to Owner's family
("family" shall be deemed to include all devisees or descendants of owner by will or intestacy),
attorney, accountant, fnancial advisor and any existing or prospective mortgagee, lessee, or
purchaser for the sole purpose of evaluating and advising Owner and for no other purpose, so long
as such authorized parties agree in writing to become subject to the confidentiality provisions
hereto and not to provide copies of the Agreement or disclose the terms thereof to any
unauthorized person or entity. Any Owner and party shall return all material containing any
confidential information to Operator immediately upon its request. Any party agrees to destroy
immediately upon request by Operator such analyses, compilation, studies or other documents, and
any oral information will continue to be subject to the terms of this Agreement. Owner agrees that
Operator will have no adequate remedy at law if any party violates any of the terms of this
Agreement. In such event Operator will have the right, in addition to any other rights Operator
may have, to obtain injunctive relief to restrain any breach or threatened breach by third party or
specific enforcement of such terms plus reimbursement of attorneys' fees, court costs and all
associated expenses. No party shall publish, fle for public record, reproduce, or otherwise
disseminate this document or any of the terms and provisions hereof to any party, other than the
Parties set forth above without the prior written consent of Operator, which consent may be
withheld for any reason and in Operator's sole discretion.
18.

Default and Remedies.

18. l

Operator Payment Default.

18.1.1

Collection of Payments.
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18.1.2 Terminate Agreement.

-

18.2

Other Operator Default.

18.3

Owner Default.
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19.

Condemnation.

19.1 Complete Taking. If, at any time, any authority having the power of eminent
domain shall condemn all or substantially all of the Operator's Property, or all of the
Improvements thereon, for any public use or otherwise, then the interests and obligations of
Operator under this Agreement in or affecting the Operator's Property shall cease and terminate
upon the earlier of (i) the date that the condemning authority takes physical possession of the
Operator's Property or the Improvements thereon, (ii) the date that Operator is, in its sole
judgment, no longer able or permitted to operate the Project on the Operator's Property in a
commercially viable manner, or (iii) the date of the condemnation judgment. Operator shall
continue to pay all amounts payable hereunder to Owner until the earlier of such dates, at which
time the Parties shall be relieved of any and all further obligations and conditions to each other
under this Agreement.
19.2 Partial Taking. If, at any time during the term of this Agreement, any authority
having the power of eminent domain shall condemn one or more, but not all, of the Solar Panels,
or any portion of the Improvements or the Operator's Property, then the interest and obligations
of Operator under this Agreement as to those Solar Panels or any portion of the Improvements or
the Operator's Property so taken shall cease and terminate upon the earlier of (i) the date that the
condemning authority takes possession of such Solar Panels or any portion of the Improvements
or the Operator's Property, (ii) the date that Operator is, in its reasonable judgment, no longer
able or permitted to operate the Project on the Operator's Property, or any portion thereof, in a
commercially viable manner, or (iii) the date of the condemnation judgment; and, unless this
Agreement is terminated as hereinafter provided, this Agreement shall continue in full force and
effect as to the remainder of the Solar Panels, Improvements and the Operator's Property. If the
remainder of the Solar Panels or any other portion of the Improvements or the Operator's
Property is or becomes insufficient or unsuitable for Operator's purposes hereunder, as
determined by Operator in its sole discretion, then, subject to the rights of any Operator
Mortgagee under Section 13, Operator shall have the right to terminate this Agreement as to the
portion of the Operator's Property to which Operator continues to hold the rights, at which time
the Parties shall be relieved of any further obligations and duties to each other under this
Agreement.
19.3 Apportionment, Distribution of Award.
including damages and interest, shall be paid as follows:

On any taking, all sums awarded,

(a)
Any portion of the award by the court on account of any cost or loss that
Operator may sustain in the removal and relocation of Operator's Improvements, to Operator;
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(b)
Any portion of the award by the court for Operator's anticipated or lost
revenues or profits, to Operator;
(c)

Owner;

Any portion of the award by the court for Owner's lost revenues, to

(d)
All remaining amounts of the award, to Owner or Operator consistent with
applicable Kentucky law.
20.

Notice.

20.1

Writing. All notices given or permitted to be given hereunder shall be in writing.

20.2 Delivery. Notice is considered given either (i) when delivered in person to the
recipient named below, (ii) upon receipt after deposit in the United States mail in a sealed
envelope or container, postage and postal charges prepaid, return receipt requested or certified
mail, addressed by name and address to the party or person intended, or (iii) twenty-four (24)
hours from proper and timely delivery to an overnight courier service addressed by name and
address to the party or person intended as follows:
Notice to Owner:

Chris Daniel and Laveta R. Daniel
9260 Route 416 W
Robards, KY42452

Notice to Operator:

Sebree Solar, LLC
700 Universe Blvd
Juno Beach, FL 33408
Attn: Land Services Administration

20.3 Change of Recipient or Address. Either Party may, by notice given at any time
or from time to time, require subsequent notices to be given to another individual person,
whether a party or an officer or representative, or to a different address, or both. Notices given
before actual receipt or notice of change shall not be invalidated by the change.
21.

Miscellaneous Provisions.

21.1 Successors and Assigns. The terms and provisions of this Agreement shall run
with the land and be binding on and inure to the benefit of the heirs, successors, assigns and
personal representatives of the Parties. In accordance with this Agreement, Operator in its
discretion may authorize other persons or entities to use the Operator Property for the purposes
stated in this Agreement
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21.2 Memorandum. Simultaneously with the execution of this Agreement, the Parties
agree to execute and acknowledge a memorandum of this Agreement. Operator may record the
executed memorandum in the public records of Henderson County, Kentucky.
21.3 Entire Agreement. This Agreement and the attached Exhibits shall constitute the
entire agreement between the Parties and supersedes all other prior writings and understandings.
21.4 Amendments. This Agreement shall not be amended or modified in any way
except by an instrument signed by the Parties and consented to by any Operator Mortgagee. The
Parties hereto shall at all times hereafter execute any documents and do any further acts which
may be necessary or desirable to carry out the purposes of this Agreement and to give full force
and effect to each and all of the provisions hereof.
21.5 Legal Matters. This Agreement shall be governed by and interpreted in
accordance with the then existing laws of the Commonwealth of Kentucky and the County where
the Owner's Property is located shall be considered the proper forum or jurisdiction for any
disputes arising in connection with this Agreement. The Parties agree to first attempt to settle
any dispute arising out of or in connection with this Agreement by good-faith negotiation. If the
Parties are unable to resolve amicably any dispute arising out of or in connection with this
Agreement, each shall have all remedies available at law or in equity and as provided by this
Agreement. Each Party waives all right to trial by jury and specifically agrees that trial of
suits or causes of action arising out of this Agreement shall be to the court of competent
jurisdiction.
21.6 Severability. If any term or provision of this Agreement, or the application
thereof to any person or circumstance shall, to any extent, be determined by judicial order or
decision to be invalid or unenforceable, the remainder of this Agreement or the application of
such term or provision to persons or circumstances other than those as to which it is held to be
invalid, shall be enforced to the fullest extent permitted by law.
21.7 Tax Credits. If under applicable law Operator becomes ineligible for any
currently existing tax credit, benefit or incentive for alternative energy expenditure established
by any local, state or federal government, then, at Operator's option, the Parties shall negotiate in
good faith to amend this Agreement or replace it with a different instrument so as to convert
Operator's interest in the Operator Property to a substantially similar interest that makes
Operator eligible for such tax credit, benefit or incentive. Such amendment or instrument shall
not impair any of Owner's rights or increase the burdens or obligations of Owner under this
Agreement.
21.8 Approvals. Whenever in this Agreement the approval or consent of either Party
is required or contemplated, unless otherwise specified, such approval or consent shall not be
unreasonably withheld or delayed.
21.9 Authority. The signatories hereto warrant that each has the authority to execute
this Agreement on behalf of any entities which are Parties to this Agreement and that each such
entity has executed this Agreement pursuant to its organizational documents or a resolution or
consent of their Board of Directors or other governing body.
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21.10 Time of Essence. Time is of the essence of each provision of this Agreement.
21.11 Counterparts. This Agreement may be executed in multiple counterparts, each
of which shall be deemed an original, and all of which together shall constitute a single
instrument.
[Signatures on Next Pagel
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Owner:

Operator:
Sebree Solar, LLC
a Delaware limited liability company

By:
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EXHIBIT A
Legal Description of Owner's Property
Parcel 1

BEGINNING at an iron pin corner to Tract
,1, said pin being in the southern R/W of Ky. Hwy •
.f16, 30 foet from the center.line; and being approximately 1595 feet east of the intersection of W, N.
Royster Road i~ Henderson County, Kentucky; thence
with said R/W N 7qo 56 1 31n E -- 104.50 feet, S 73°

s 69° 44' 51H E -- 439,82
feet to an iron pin corner to Tract N3r thence with
the line of Tract ~3 S 8° 41 1 19 1 W w~ 2091,63 feet
to an iron pin in th~ line of Tract #SJ thence with
the line of Tract ~5 N e2~ 30' 11~ W -- 448.26 feet
to a post corner to Tract 16; thence with the line
of Tract t6 N 80° 25 1 40~ W -- 89.18 feet to a post
corner to Arron Norris i thence with the line of
51 1 35" E •- 154.97 feet,

Norris N 79° 57 1 06 11 W -- 386.47 feet to an iron
pin at a twin sasafrass corner to Tract Hli thence
with the line of Tract #1 N 15° 01' 08" li ,-2178.38 feet to the point of beginning and contain-

ing 39,862 acccs. For a more parhcular description you nre referred to a survey plat prepared by
Likins and Musgrave dated - - - - ~ - ' H86, of
record in Plat Book _£_ 1 Page ~ , of the
Henderson County Clerk's Office,
The above being the same property acquired by Chris Daniel and Laveta R. Daniel, husband and
wife by Warranty Deed dated April 30, 1986, of record in Deed Book 366, Page 403, in the
Henderson County Clerk's office.

QLA: 8186
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EXHIBIT B-1
Depiction of Parcel and Excluded Area
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HOLDING PAGE FOR EXHIBIT B-2
Preliminary Lease and Easement Improvement Plan and Acreage Calculation
To be Delivered with Option Notice
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HOLDING PAGE FOR EXHIBIT C
As Built Lease and Easement Improvements and Final Acreage Calculation
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EXHIBITD
Lease and Easement Compensation

(2)

Payment for Lease and Easements.
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(3)

Crop Compensation.

(4)

Timber Removal.

(5)

Payment Allocation Schedule.
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Kentucky

SOLAR LEASE AND EASEM£NT AGREEME1\1T
I.
PaJ!o· This Sol~
se a~
ment Agreement ("Agreement") is made and entered
as of the
day of,A' '(,I.Al
, 20l9 ("Effective Date"), by and between Claudia
Perkins f/k/a Claudia Clark ("Owner") and Boulevard Associates, LLC, a Delaware limited
liability company (''Operator"), which are sometimes individually referred to as a "Party" and
collectively as the "Parties".

2.

Project. This Agreement relates to the solar-powered electrical power generation and
transmission project known as the "Sebree Solar Energy Center" to be located in Henderson
County, Kentucky (''Project"), which may be wholly or partially located on the Owner's property
legally described on the attached Exhibit A to this Agreement ("Owner's Property"). Upon
Operator's exercise of the Option (as defined below), the Project shall include (i) the Lease of
Owner's Property described in Section 4, (ii) the Easements referenced in Section 5 that are located
on the Owner's Property, and (iii) the Improvements referenced in Section 8 to be constructed on
Owner's Property. The Lease, Easements and Improvements are sometimes collectively referred
to as the "Operator Property".

3.
Option. Owner grants to Operator an exclusive option ("Option'') to acquire the Lease and
Easements referenced in Sections 4 and 5 in accordance with the following tenns and conditions.
Operator shall be entitled to acquire the Lease and the Easements in their entirety or in part, as
Op,~rator deems appropriate.
3.1
Option Term. The period during which Operator may exercise the Option shall
be for a tenn of four (4) years commencing on the Effective Date ("Option Term'').
3.2
Option Payment. As consideration for the granting of the Option, Operator
agrees to pay Owner the Option Payment set forth in Exbibit D.
3.3
Use of Owner's r1·011era. During the Option Tenn, Operator and its employees,
agents and contractors sha), have a tight to enter upon the Owner's Property and the right of
ingress and egress over and across the Owner' s Property for the purposes of (i) surveying the
Owner's Property; (ii) perfonning such other tests and studies as Operator may desire in
connection with the Option, including, without limitation, environmental, avian and cultural
resource assessments, and geotechnical, foundation and soil tests, provided that such activities do
noL unreasonably interfere with Owner's use of the Owner's Property; and (iii) installing,
maintaining, operating, inspecting and removing one or more weather related instruments
("Weather Instrument") and fencing of said Weather lnstrument and including the performance
of all tests and studies associated therewith. Owner shall not permit any other individt1al or
entity except Operator or its affiljares to install a Weather Instrument on Owner's Property.
Right to Grant Option. Owner warrants and represents to Operator that (i) the
3.4
statements in Section 9 concerning Owner's title to the Owner's Property are true and correct;
(ii) Owner has the authority to grant this Option to Operator without the consent or approval of
any other party; and (iii) there are no other existing options, rights of first refusal contracts to

purchase, leases or mortgages that would prevent Operator from exercising its rights with respect
to the Option.
Exercise of Option . Operator may exercise the Option by giving written notice
3.5
to Owner ("Option Notice") at any time during the Option Term. Operator shall specify in the
Option Notice the Commencement Date referenced in Section 6.1. l, which date shall be no later
than the expiration of the Option Term. On the Commencement Date, the Lease and Easements
referenced in Sections 4 and 5 shall automatically become effective, and the Parties shall be
subject to a ll of the terms and conditions of this Agreement with respect to such Lease and
Easements and all rights and obligations relating thereto.

3.6
Termination of Option. If Operator fails to exercise the Option within the
Option Tem1, the Option and the rights of Operator as the optionee shall automatically terminate.
4.
Lease. Upon exercise of the Option by Operator, Owner leases to Operator, and
Operator leases from Owner, Owner' s Property for the Lease and Easement Term (defined in
Section 6.1) in accordance with the terms and conditions of this Agreement (''Lease"), which
Lease grants Operator and its agents, contractors, and employees the right to use the Owner's
Property for the following pem1itted uses;
4.1
Construction Right. Operator leases Owner's Property for the purpose of
constructing, operating, maintaining, repairing, replacing, and removing all or any part or
component of the Improvements whether located on Owner's Property. Operator may exercise
its right to use aJI or any part of the Owner's Property as and when Operator deems it necessary
or advisable to do so to perfonn the activities for which this right is granted, including, without
limitation, staging areas and parking for Operator's employees.

4.2
Access Right. Operator leases Owner's Property for unobstructed vehicular and
pedestrian access and ingress to and egress from the Improvements, Owner's Property and any
public roadways, and to construct, maintain, and utilize Roadway Improvements on the Owner's
Property. Owner shaJI not permit others to obstruct or damage the roads or Roadway
frnprovements located on the Owner's Property or in any other way interfere with Operator' s
rights under this right. Operator shall repair any damage done to Roadway Improvements which
result from use by Operator, its agents, servants or employees. Such roads shall be maintained in
the condition necessary for use by Operator's equipment, and with regard to existing roads, shall
be maintained in at least the condition that existed prior to Operator's use.
Solar Panels Right. Operator leases Owner's Property for Operator to construct,
4.3
operate, replace, relocate, remove, and maintain Solar Panels and the appurtenant Collection
Facilities, together with associated roads and parkjng areas on Owner's Property.
Collection Facit'it{t!i; Rig ht. Operator leases Owner's Property for Operator to
4.4
construct, operate, maintain, replace, re·locate or remove Collection Facilities on and under the
Owner's Property.
Substation Right. Operator leases Owner's Property for Operator to construct,
4.5
operate, maintain, replace, relocate or remove one or more Substations on Owner's Property.
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4.6
Telecommunication Right. Operator leases Owner's Property for Operator to
construct, operate, maintain, replace, relocate or remove Telecommunication Facilitjes on and
under the Owner's Prope,ty.
Weather Instrument Right. Operator leases Owner's Property in order to
4.7
construct, operate, replace, relocate, remove, and maintain a Weather Instrument and the
appurtenant Collection Facilities on Owner's Property.
Battery Facilities Right. Operator leases Owner's Property in order to construct,
4.8
operate, replace, relocate, remove, and maintain one or more Battery Facilities on Owner' s
Property.

5.
Grant of Easements. Upon the exercise of the Option by Operator, Owner grants to
Operator, and Operator accepts from Owner, for the Lease and Easement Tenn referenced in
Section 6.1, tbe fo llowing easements over and across the Owner's Property in accordance with
the terms and conrutions of this Agreement. The following easements are for the benefit of
Operator and Operator's agents, contractors and employees and located on the Owner's Property
and are collectively referred to as the "Easements11•
5.1
Sun Non-Obstruction Easement. Owner grants Operator an irrevocable,
exclusive easement for the right and privilege to use, maintain and capture the free and
unobstructed sunlight over and across the Owner's Property. Owner shall not engage m any
activity on Owner's Property or any other neighboring property owned by Owner that might
interfere with the sunlight direction over any portion of Owner's Property; cause a decrease in
tbe output or efficiency of any Solar Panel or Weather Instrument; or otherwise interfere with
Operator's operation of the Project or exercise of any rights granted in this Agreement
( collective!y "Interference").Th is grant of the easement expressly includes the right of Operator
to enforce Operator's rights, including the physical removal of trees or structures (except existing
trees and structures) causing Interference to the Project contemplated by Operator. Operator
shall notify Owner before making any such removals.
5.2
Effects Easement. Owner grants to Operator an easement over Owner's Property
for visual, v iew, light, flicker, noise, shadow, vibration, electromagnetic, electrical and radio
frequency interference, and any other effects attributable to the Project located on tbe Owner's
Property.
Term. The term of this Agreement ("Te.-m") includes the Option Term referenced in
6.
Section 3. I, the Initial Lease and Easement Term as described in Section 6.1.1 and tbe Extended
Lease and Easement Tenn as described in Section 6. 1.2 (together, the Initial Lease and Easement
Term and the Extended Lease and Easement Tenn, if applicable, is defined as the "Lease and
Easement Term'').

6.1

Lease and Easement Tenn.

6.1.1 Initial Lease and Easement Term. The initial term of the Lease and
Easements shall commence on the date specified by Operator in the Option Notice
( "Commencement Date"). The initial tenn of the Lease and Easements shall end thirty (30)
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years after the Commencement Date (the "Initial Lease and Easement Term"), subject to the
rights of renewal and termination as provided in this Agreement
6. 1.2 Extended Lease and Easement Term. Operator shall have the right to
extend the Tenn of this Agreement for two (2) consecutive tenns of five (5) years each in
accordance with the terms and provisions of this Agreement (collectively "Extended Lease and
Easement Term 11) by providing written notice to Owner of Operator's intent to extend the Term
within one hundred eighty (\80) days of the end of the existing Tenn. Each Extended Lease and
Easement Term shall begin on the expiration date of the Initial Lease and Easement Tenn or
previous Extended Lease and Easement Tenn, as the case may be. During the Extended Lease
and Easement Term, Operator shall pay Owner the amounts set forth in Exhibit D as the
consideration for the Lease and Easements.

6.1.3 Delays During Lease and Easement Term . At Operator's option, the
Term may be extended for a period of time equal to the period of time during which operation of
the Project is delayed or suspended because of the occurrence of a Regulatory Suspension or
Force Majeure, which are defined as follows:
(i) ''Regulatory S uspension" shall mean tbe enactment or application of
any law, order, rule, or regulation of the Kentucky Public Service Commission, Federal Energy
Regulatory Commission, or other local, state, or federal government authmity having jurisdiction
over the Project or Operator, or the failure of any such governmental authority to issue an
approval or permit pursuant to any such law, order, rule, or regulation, which results in the delay,
interruption, or suspension of the production, sale or transmission of electticity from the Solar
Panels; and

shall mean causes beyond the reasonable control of
and without the fault or negligence of the Party claiming Force Majeure, including but not limited
to acts of God, labor unrest (including, but not limited to, slowdO\vns, picketing, boycotts or
strikes), flood, earthquake, storm, fire, lightning, explosion, power failure or power surge,
vandalism, theft, the cutting of power, transmission or other lines, wires or cables to the Project by
persons other than Operator's employees or contractors, epidemic, war, revolution, riot, civil
disturbance, sabotage, change in law or applicable regulation subsequent to the Commencement
Date and action or inaction by any federal, s tate or local legislative, cxecutjve, administrative
judicial agency or body which in any of the foregoing cases, by exercise of due foresight such
Party could not reasonably have expected to avoid, and which, by the exercise of due diligence, it
is unable to overcome.
(ii) "Force Majeure"

The Parties shall be excused from performing their respective obligations under this
Agreement and s hall not be liable in damages or otherwise if and to the extent that they are unable
ro so perform or are prevented from perfonning by a Force Majeure, provided that: (i) the nonperforming Party, as promptly as practicable after the occtmence of the Force Majeure, but in no
event later than thirty (30) days thereafter, gives the other Party written notice describing the
particulars of the occurrence; (ii) the suspension of performance is of no greater scope aod of no
longer duration than is reasonab1y required by the Force Majeure; (iii) the oon-perfonning Pany
uses good faith and commercially reasonable efforts to remedy its inability to perform; and (iv) as
soon as the non-performing Party is able to resume performance of its obligations excused as a
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result of the occwTence, each Party shall give prompt written notification thereof to the other Party,
Termination by Operator. Provided Operator is not in default under any tenn of
6.2
this Agreement, Operator, at its option, shaJI have the right to terminate this Agreement at any
time during the Term of the Agreement, as to all or any part of the Operator Property.
Tennination shall be effective thirty (30) days after wr itten notice of such termination to Owner.
If Operator' s notice is a full termination of the Operator Property, the Parties shall be relieved of
all further duties and obligations under this Agreement.. other than (i) the payment of any accrued
and unpaid obligations owed by either Party as of the date of termination; (ii) the removal of the
Improvements by Operator pursuant to Section 8. 11 ; and (iii) any other obligations and liabilities
that are expressly stated in this Agreement to survive such termination . Upon any such partial
termination by Operator, the Parties shall be relieved of all further duties and obligations under
this Agreement with respect to the portion thereof terminated by Operator, subject to the
obligations and liabilities referenced in items (i) through (iii) above that shall continue to be
applicable to the terminated portion of this Agreement. The Parties agree to execute an
amendment to this Agreement evidencing such partial termination.

7.
Pavments. If Operator exercises the Option referenced in Section 3, Operator agrees to
pay Owner the amounts set forth in Exhibit D as consideration for the Lease, Easements and
Operator' s other rights and interests in the Owner's Property.
8.
lmprovements. Operator shall have the right, at its sole cost and expense, to construct,
install, maintain, use, operate, repair, replace, relocate and remove all facilities, structures,
equipment, machinery, wires, condujt, cables, poles, materials and property of every kind and
character required for the construction and operation of portions of the Project on the Owner 's
Property, including, but not limited to, the Solar Panels, Collection Facilities, Substations,
Telecommunication Facilities, Weather Instruments, Roadway Improvements and Battery
Facilities referenced in Sections 8.1 through 8.7 (collectively, the "Improvements").

8. 1 "Solar Panels" shall mean any photovoltaic energy system designed for the
generation of electrical power from the collection of sunlight, including without limitation, the
photovoltaic panels, foundations, support structures, braces and related equipment.
8.2
"Collection Facilities" shall mean all Improvements whose purpose is to deUver
electrical power generated by the Solar Panels to an electrical power grid or other system,
including without limitation transformers, ovei:head and underground electrical collection lines,
telecornmunic-ation lines, splice boxes and interconnection facilities.
8.3
"Substations" shall mean electrical lines, meters, monitoring and control
equipment, switches, transformers, all structures, equipment, enclosures, fenc ing, security
devices, and other electrical and communications equipment necessary to condition and increase
the voltage of electricity generated by the Project to make it suitable for transmission on, and to
deliver it to, Collection Facilities connected to an electric power grid or other system.
8.4
"Telecommunication Facilities" shall mean all Improvements whose purpose is
to provide telecommunication services solely relating to the Project or any of Operator's solar
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powered projects, including telephone, closed-circuit television, microwave, internet, computer
data and other telecommunication services.
8.5
"Weather Instrument" shall mean instruments used p rimarily to gather and
transmit sunlight and meteorological data relating to the Project, and includes the instrument's
foundations, guy wires, sunlight and meteorological data acquisition equipment, power source,
and any required data and electrical transmission lines.
8.6
"Roadway Jmprovements 11 shall mean all improvements that may be necessary
to construct, maintain and repair any new and existing roadways and other means of ingress and
egress over, across and along the Owner's Property, including paving or surfacing of the
roadways with asphalt, gravel or other roadway materials, installation of road signs and the
construction and installation of culverts, bridges , drainage ditches, gates, cattle guards and
similar structures and facilities.
8. 7
"Battery Facilities'' shall mean a type of equipment that can be given a new
charge by passing an electric current through it designed for the storage of electrical power
including without limitation, batteries and other devices for storage of electrical energy,
foundations, support structures, braces and related equipment.
Ownership of Improvements. Except as otberwjse provided in Section 11. 7, all
8,8
Improvements shall at all times remain the property of Operator, and Owner shall have no right,
title or interest therein. All Improvements constructed or placed on the Owner's Property by
Operator during the Term of this Agreement may be repaired, replaced, relocated, removed,
added to or expanded upon by Operator at any time during che Term of this Agreement. Owner
expressly wruves any statutory lien or common law liens on the Improvements to which Owner
might be entitled.

8.9
Construction Liens. Operator shall not permit any liens arising out of Operator's
use of the Operator Property under this Agreement to be fi led against the Owner's Property.
Operator shall, within s ixty (60) days after it receives notice of the lien, provide a bond or other
security that Owner may reasonably request, or remove such lien from the Owner's Property in
the manner provided by applicable law.
8.10 Location of Improvements. The acreage required from che Owner's Property for
the Improvements for which the Lease and Easements are being granted cannot be determined
until the completion of Operator's inspection, testing, study and surveying of the Owner's
Property during the Option Term. Along with the Option Notice, Operator shall deliver to
Owner a proposed plan of development showing the contemplated locations of the Improvements
and a preliminary calculation of the acreage as determined by the area bounded by a perimeter
fence required for the Project, which shal I serve as the Exhibit B to this Agreement. During the
fina l development and construction of the Project, such locations may need to be amended.
Following construction of the Project, Operator shall provide Owner an "as-built" survey of all
Improvements on Owner's Property and the final calculation of the acreage as determined by the
area bounded by a perimeter fence required for the Project, which shall serve as Exhibit C to this
Agreement. Fuxther, following constructionJ the Improvements may need to be relocaced or
rerouted by Operator, which Operator may perform, at any time during the Term of this
6

Agreement, so long as the nature and extent of any such relocated or rerouted Improvements are
not materially different and impose no materially greater burden on the Owner' s Property than
the original locations or routes, and so long as Operator takes commercially reasonable efforts to
minimize disruption or inconvenience to Owner.
8.11 Removal of Improvements. Upon full or partial termination of any of the Lease
Rights or Easements, Operator shall remove all Improvements and restore the area formerly
occupied by the Improvements to substantially the same physical condition that existed
immediately before the construction of the Improvements (the ''Removal Obligations 11) . At
Owner's request, all or any part of the Roadway Improvements may be left for use by Owner.
8.12 If a governmental authority does not require a perfonnance bond or security for
removal of the improvements, then upon the earlier to occur of: (i) the termination of this
Agreement; or (ii) on the twentieth (20th) anniversary of the commercial operations date of the
Project, Operator shall obtain and deliver to Owner a bond in form and substance reasonably
satisfactory to Owner securing Operator's Removal Obligations (the "Removal Bond"). The
Removal Bond shall be equal to the estimated amount, if any (the "Net Removal Costs"), of
removing the Improvements from Owner's Property. Operator shall not be required to deliver
such Removal Bond to Owner if Operator has delivered such a bond in connection with the
pennitting of Owner' s Property or any other portion of the Improvements for the Project. Once
in place, Operator shall keep such bond, or a like replacement, in force throughout the remainder
of the Term. The Net Removal Costs shall be determined by the Parties hereto acting in good
faith. If the Parties cannot agree upon the Net Removal Costs withi n sixty (60) days of their first
attempt to do so, then the Net Removal Costs shall be determined by an independent engineer
mutually selected by the Parties. If the Parties cannot agree upon such independent engineer
within the next thirty (30) days, then by an independent engineer appointed by a D istrict Judge of
Henderson County, Kentucky; and the decision of such an independent engineer (however
selected) as to the Net Removal Costs shall be conclusive as between and binding upon, the
Parties. If an independent engineer is selected, then the Parties hereto shall equally share all of
the costs associated with the independent engineer's determin,ation of the Net Removal Cost. If
the Removal Bond is unavailable or an alternate form of security is more economical or
desirable, then Operator may substitute an alternate form of security, such as a letter of credit,
other form of bond, or guarantee reasonably acceptable to Owner that provides substantially
equivalent security as the Removal Bond.
9.
Ownership and Title Matters. Owner warrants and represents to Operator, both as of
the Effective Date, and as of the Commencement Date as follows:
9.1
Authority. Owner represents and warrants that it is the holder of fee simple title
and is the sole owner of the Owner's Property and has the unrestricted right and authority to sign
this Agreement and to grant Operator the Lease and Easements and other rights granted in this
Agreement. When signed by both Parties, this Agreement constitutes a valid and binding
agreement enforceable against Owner in accordance with its terms.
9.2
Other Agreements. The Owner's Property is not subject to any other
agreements, op tions, rights of first refusal or other prior right of any party to purchase, lease or
acquire easements in the Owner's Property, or create any prior claim or right that would preclude
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or interfere with Operator's rights and interests under this Agreement and the Lease and
Easements.
9.3

Minerals. Intentionally omitted.

9.4
Owoer Mortgage. Except as disclosed by Owner to Operator at the time of the
execution of this Agreement by Owner, there arc no mortgages encumbering the Owner's
Property ("Owner Mortgage").
9.5
Notice and Opportunity to Cure. If there is an Owner Mortgage encumbering
Owner's Property and Owner receives from the holder thereof any notice that payments are
overdue, Owner shall notify Operator and each Operator Mortgagee (as defined at Section 13.l)
by sending a copy of such overdue payment notice to Operator by the earlier of (i) five (5) days
after receipt, or (ii) three (3) business days prior to the date by which a default under or in respect
of such Owner Mortgage could occur. If Operator or any Operator Mortgagee detennines that it
would be in Operator's interest to make such payments to Owner Mortgagee on Owner's behalf,
whether as a result of receiving such notice or otherwise, Operator shall have the right to make
such payments and to credit the payments so made against the Annual Installment Payment next
due under the Agreement.
9.6
Subordination, Non-Disturbance & Attornment Agreement. [f there is an
Owner Mortgage encumbering Owner's Property, Owner shall cooperate with Operator to obtain
a Subordination, Non-Disturbance and Attomment Agreement ("SNDA 11) in the fonn prepared
and provided by Operator, from each Owner Mortgagee, pursuant to which such Owner
Mongagee agrees, among other things, not to disturb Operator's possession and use of the
Owner's Property. Owner shall not incur any loss in income, expense, obligation or liability
with regard to the SNDA. Operator shall, at its sole cost and expense, record each such SNDA
in the Office of the County Clerk in which Owner's Property is located. If Owner fails to deliver
a SNDA from each Owner Mortgagee, Operator may, at its sole option, either (i) terminate this
Agreement immediately upon written notice to Owner, or (ii) take such action as Operator deems
reasonably necessary to effect the rights granted to Operator hereunder, and off-set all amounts
expended in such efforts against the Annual Installment Payments and any other amounts due
hereunder or in respect hereof.

Representations and Warranties of Owner. Owner hereby makes the following further
I0.
representations and warrantjes both as of the Effective Date, and as of the Commencement Date:

l.0.1 Physical Condition. Owner has no knowledge of any existing physical
conditions of the Owner's Property which would prevent, significantly restrict or make more
expensive Operator's development of the Owner's Property for the purposes specified in this
Agreement, or which could, with the passage of time, or the giving of notice, constitute a
violation of any currently applicable governmental law, ordinance, order, rule or regulation.
I0.2 Le~al .Restrictions. Owner has no knowledge of any law, regulation, ordinance
or order of any ·1ocal, state or federal governmental authority which would prohibit or
significantly restrict Operator's development of the Owner's Property pursuant to this
Agreement. This Agreement does not violate any contract, agreement, instrument, judgment or
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order to which Owner is a party or which affects the Owner's Property. To the best of Owner' s
knowledge, the Owner' s Property is currently in full and complete compliance with all
governmental Laws, ordfoances, orders, rules and regulations applicable to the Owner's Property.
L0.3 No Litigation. No litigation is pending and, to the best of Owner' s knowledge,
no litigation or administrative actions are proposed, threatened or anticipated with respect to any
matler affecting the Owner's Property. Tf Owner learns of any litigation or administrative action
proposed, threatened or instituted with respect to the Owner's Property, Owner shall give
Operator notice within thirty (30) days thereof.

I0.4 Survival. The representations and warranties set forth in this Section IO shall
survive the execution and delivery hereof.
11.

Use, Operation and Maintenance.

Lt.1 Exclusive Use by Operator. Operator shall have the exclusive right (i) to use
and possess the Owner Property io connection with the Project and other similar solar-powered
electrical power generation projects; (ii) to investigate, inspect, survey, and conduct tests of the
Owner's Property, including, but not limited to, meteorological, environmental, archeological
and geotechnical tests and studies; (iii) to use and convert all of the sunlight resources on the
Owner's Property; and (iv) to undertake such other activities on the Owner's Property that may
be related to the Project, including, without limitation, the storage of Solar Panels, materials and
equipment during the installation and construction of the Improvements; development and
operation of communications systems; and sile tours of the Project for visitors and other
interested parties.
L1.2 No Required Installation or Operation. Nothing in this Agreement shall be
interpreted as imposing on Operator any obligation to install Solar Panels or other Improvements
on the Owner's Property, or to operate the Project on the Owner's Property. Operator shall have
the sole discretion to determine if and when any Solar Panels and other Improvements may be
constructed on Owner's Property, and if and when to commence the operation of the Project on
the Owner's Property.
11.3 Permits and Approvals. Operator shalJ be responsible, at its sole cost and
expense, for obtaining any governmental permits and approvals necessary for the construction
and operation of the Project and the construction and operation of the Improvements. Owner
shall cooperate with Operator as necessary to obtain any governmental or utility approvals or
permits, including, without limitation, signing any applications for such approvals, provided that
Owner shall not incur any loss in income, expense, obligation or liability with respect to
Operator obtaining such permits or approvals.
11.4 Com pliance with Laws. Operator shall comply in all material respects with
valid laws applicable to the Owner's Property and the Operator Property. Operator shall have
the right, in its sole discretion and at its sole expense, in Operator's name to contest the validity
or applicability to the Owner's Property and the Operator Property of any law, ordinance, statute,
order, regulation, property assessment or the like made by any governmental agency or entity.
Operator shall control any such contest and Owner shall cooperate with Operator in every
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reasonable way in such contest, provided that Owner shall incur no expense, obligation or
liability with regard to such contest.
I 1.5 Care and Appearance. Operator, in its exercise of the lease, easement and other
rights granted hereunder shall, at all times, maintain the Owner's Property and the Improvements
in a reasonably neat, clean and presentable condition. Operator shall not willfully or negligently
damage or destroy the Owner's Property and shall keep the Owner's Property clean and free of
debris created by Operator, its contractors, or others brought on to the Owner's Property by
Operator. Operator shall not use the Owner's Property for storage, except for ma terials,
construction equipment and vehicles directly associated with construction or maintenance of the
Improvements on the Owner's Property or adjacent properties that are part of the Project.
11.6 Fences and Gates.
At Owner's request, Operator shall repair or replace any
fences, gates or cattle guards damaged or removed in connection with Operator's activities on
the Owner's Property. Fences removed from the Owner's Property, if replaced, shall be re-built
by Operator at its expense in mutually agreeable locations. All fence repair and construction
shall be substantially similar to the construction of existing fences and cattle guards on Owner's
Property. Any gates opened for access to Owner's Property by either Party shall be closed
immediately after passing through so that livestock may not pass through. Once completed, all
replacement fences, gates and cattle guards shall be owned and maintained by Owner. Upon
abandonment or termination of the rights granted to Operator in this Agreement, any fences,
gates and cattle guards installed by Operator shall remain and become the property of Owner.
To minimize the need for temporary fencing, Owner will cooperate with Operator to avoid
pasturing animals on or near the Improvements during periods of construction, maintenance or
removal activity by Operator. Owner will discuss with Operator what temporary fencing is
necessary during the periods of construction, maintenance or removal activity by Operator.
11 .7 Roadwav Maintenance and Repairs. Operator agrees to maintain and repair all
Roadway Improvements located on the Operator Property; provided, however, Owner shall
reimburse Operator for any costs and expenses incurred by Operator to repair any damage or
perform any special maintenance of the Roadway Improvements caused by Owner or any person
using the Roadway Improvements with Owner's permission, other than Operator.
12.

Taxes.

12.1
Owner's Ta xes. Owner covenants and agrees to pay prior to delinquency all real
and personal property and other taxes, general and special assessments, and other charges of
every description ("Taxes") levied or assessed against the Owner's Property and all
improvements thereon by governmental authorities, other than Operator's Taxes referenced in
Section 12.2 (Taxes, excepting Operator's Taxes, are hereinafter referred to as "Owner's
Taxes").
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12.3
Failure to Pay. In the event either Party fails to pay their share of Taxes prior to
delinquency, the other Party shall have the right to pay such Taxes and any accrued penalties or
interest, which payments shall increase or be offset against other Payments due under this
Agreement.
12.4 Oeerntor's Right ta Cuilltest. Operator may contest the legal validity or amount
of any Operator's Taxes for which it is responsible under this Agreement, and may institute such
proceedings as it considers necessary, provided that Operator shall bear all expenses in pursuing
such contest or proceeding. With respect to any Taxes which may constitute a lien on the
Owner's Property, Operator shall promptly pay such Taxes unless the proceeding in which it
contests such Taxes shall operate to prevent or stay the collection of the Taxes so contested or
unless Operator removes any such lien by bonding or otherwise. Owner agrees to render to
Operator all reasonable assistance in contesting the validity or amount of any such Taxes, with
the exception of Taxes levied by Owner, including joining in the signing of any reasonable
protests or p leading which Operator may deem advisable to file; provided, however, that
Operator shall reimburse Owner for its reasonable out-of-pocket expenses, including reasonable
attorneys' fees incurred in connection with providing such assistance.
13.

Mortgagt! () f Operator Propef!l'..

13.l Right ta Mort2age. Operator may, upon written notice to Owner, but without
requiring Owner's consent or approval, mortgage, collaterally assign, or otherwise encumber and
grant security interests in all or any part of its interest in this Agreement and the Operator
Property. These various security interests in all or a part of this Agreement and the Operator
Property are collectively referred to as an "Operator Mortgage" and holder of such security
interest, an "Operator Mortgagee". Any Operator Mortgagee shall use the Operator Property
only for the uses permitted under this Agreement. Whenever Operator has granted a security
interest under this Section 13, it will give Owner notice of the Operator Mortgage (including the
name and address of the Operator Mortgagee for notice purposes) to Owner within thirty (30)
days, pr·ovided tha1t fa!lure to give this notice shall not constitute a default under this Agreerr:1ent,
but rather shall only have the effect of not binding Owner to provide such Operator Mortgage
notice until the Operator and its address is given to Owner.
13.2 Notice of Defau lt and Opportunity to Cure. As a precondition to exercising
any rights or remedies related to any alleged default by Operator under this Agreement, Owner
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shall give written notice of the default to each Operator Mortgagee at the same time it delivers
notice of default to Operator, specifying in detail tbe alleged event of default and the required
remedy. Each Operator Mortgagee or its designee shall have the right, but not the obligation, lo
cure any default as Operator, and/or the right, but not the obligation, to remove any
Improvements or other property owned by Operator or such Operator Mortgagee located on the
Owner's Property to the same extent as Operator. The cure period for any Operator Mortgagee
shall be the later of (i) the end of the Operator cure period under Section 18; (ii) thirty (30) days
after such Operator Mortgagee's receipt of the default notice; or (iii) if applicable, the extended
cure period provided for in Section 13.3. Failure by Owner to give an Operator Mortgagee
notice of default shall not diminish Owner's rights against Operator, but shall preserve a ll rights
of the Operator Mortgagee or its designee to cure any default and to remove any Improvements
or other property of Operator or the Operator Mortgagee located on the Owner's Property.

13.3 Extended Cure Period. [f any default by Operator under this Agreement cannot
be cured without the Operator Mortgagee obtaining possession of all or part of the Operator
Property, then any such default s hall be deemed remedied if an Operator Mortgagee: (i) within
s ixty (60) days after receiving notice from Owner as set forth in Section 13.2, acquires
possession of all or part of the Operator Property, or begins appropriate judjcial or nonjudicial
proceedings to obtain the same; (ii) diligently prosecutes any such proceedings to completion;
and (i ii) after gaining possession of all or part of the Operator Property performs all other
obligations as and when the same are due in accordance with the terms of this Agreement. If an
Operator Mongagee is prohibiced by any court or by operation of any bankruptcy or insolvency
laws from commencing or prosecuting the proceedings described above, the sixty (60) day
period specified above for commencing proceedings shall be extended for the period of such
prohibition .
Operator Mortgagee Liability. Any Operator Mortgagee whose interest in the
Operator Property is held solely for security purposes, shall have no obligation or liabiJity under
this Agreement unless and until the Operator Mortgagee succeeds to absolute title to the
Operator Property and the rights of Operator under this Agreement. An Operator Mortgagee
shall be liable to perform obligations under this Agreement only for and during the period it
directly holds such absolute title.
J3 .4

13.5 Certificates. Owner shall execute any estoppel certificates (certifying as lo
truthful matters, including without limitation that no default then exists under this Agreement, if
such be the case), consents to assig nment and non-disturbance agr eements as Operator or any
Mortgagee may reasonably request from time to time. The Parties shall negotiate in good faith
any amendment to this Agreement from time to time to inc lude a ny provision that may be
reasonably requested by Operator or any Operator Mortgagee to implement the provisions
contained in this Agreement or to preserve an Operator Mortgagee's security interest.

13.6 Operator Mortgagee's Right to Enforce Mortgage and Assign. Each Operator
Mortgagee shall have the rig ht, in its sole discretion: (i) to assign its Operator Mortgage; (ii) to
enforce its lien and acquire title to all or any portion of the Operator Property by any lawful
means; (iii) to take possession of and operate all or any portion of the Operator Property and to
perform all obligations to be performed by Operator under this Agreement, or to cause a receiver
to be appointed to do so; and (iv) to acquire all or any portion of the Operator Property by
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foreclosure or by an assignment in lieu of foreclosure and thereafter to assign or transfer all or
any portion of the Operator rights under this Agreement to a third party in accordance with
Section 14. Any Operator Mortgagee or other party who acquires Operator's interest in all or a
portion of the Operator Property pursuant to foreclosure or assignment in 1ieu of foreclosure shall
not be liable to perform the obligations imposed on Operator by this Agreement, which arc
incurred or accruing after such Operator Mortgagee or other party no longer has ownership or
possession of the Operator Property.
13.7

New Agreement.

13.7.1 If the Operator Property is foreclosed upon or there is an assignment in
lieu of foreclosure, or if this Agreement is rejected or disaffirmed pursuant to bankruptcy law or
other law affecting creditor' s rights and, within ninety (90) days after such event, Operaror or
any Operator Mortgagee or other purchaser at a foreclosure sale shall have arranged to the
reasonable satisfaction of Owner to cure any material defaults under this Agreement, and for the
payment of all Annual installment Payments or other charges due and payable by Operator as of
the date of such event, then Owner shall execute and deliver to Operator or such Operator
Mortgagee or other purchaser at a foreclosure sale, or to a designee of one of these parties, as the
case may be, a new agreement ("New Agreement") which (i) shall be for a tenn equal to the
remainder of the Term of this Agreement before giving effect to such rejection or termination;
(ii) shall contain the same covenants, agreements, terms, provisions and limitations as this
Agreement (except fo r any requirements that have been fulfilled by Operator o r any Operator
Mortgagee or other purchaser at a foreclosure sale prior to rejection or termination of this
Agreement); and (iii) shall include that portion of the Operator Property in which Operator or
such other Operator Mortgagee or other purchaser at a foreclosure sale had an interest on the date
of rejection or termjnation.
13 .7.2 lf more than one Operator Mortgagee makes a written request for a New
Agreement pursuant to this provision, the New Agreement shaII be delivered to the Operator
Mortgagee requesting such New Agreement whose Operator Mortgage is prior in time, and the
written request of any other Operator Mortgagee whose lien is subordinate shall be void and of
no further force or effect. The provisions of this Section 13 shall survive the termination,
rejection or disaffinnation of this Agreement and shall continue in full force and effect thereafter
to the same extent as if this Section 13 were a separate and independent contract made by Owner,
Operator and each Operator Mortgagee, and, from the effective date of such termination,
rejection or disaffirmation of this Agreement to the date of execution and delivery of such New
Agreement, such Operator Mortgagee or other purchaser at a foreclosure sale may use and enjoy
the Operator Property without hindrance by Owner or any person claiming by, through or under
Owner; provided that aJI of the conditions for the New Agreement as set forth above are
complied with.

13.8 Operator Mortgagee's Consent to Amendment, Termination or Surrender.
Notwithstanding any provision of this Agreement to the contrary, the Parties agree that so long
as any Operator Mortgage remains outstanding, this Agreement shall not be modified or
amended, and Owner shal l not accept a surrender, cancellation or release of al I or any part of the
Operator Property from Operator, prior to expiration of the Tenn of this Agreement, without the
prior written consent of the Operator Mortgagee holding such Operator Mortgage. This
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provision is for the express benefit of and shall be enforceable by each Operator Mortgagee as if
it were a party named in this Agreement.

Assignment and Sublease. Operator shall have the right, without Owner's consent, to
14.
sell, convey, lease, or assign all or any portion of this Agreement or the Operator Property, on
either an exclusive or a non-exclusive basis, or to grant subeasements, co-easements, easements,
licenses or similar rights wilh respect to the Operator Property (collectively, "Assignment''), to
one or more persons or entities ( collectively "Assignee"). Each Assignee shall use the Operator
Property only for the uses permitted under this Agreement. When Operator makes any
Assignment under this Section 14, Operator shall give written notice to Owner of such
Assignment (including the interest conveyed by the Assignment and address of the Assignee for
notice purposes) to Owner; provided Operator's failure to give such notice shall not constitute a
default under this Agreement, but rather shall only have the effect of not binding Owner with
respect to such assignment or conveyance until such notice is given. Any Assignment by
Operator shall release Operator from obligations subject thereof accruing after the date that
liability for such obligations is assumed by the Assignee.
15.

Hazardous M aterials.

15.J Owner's Covenants Regarding Hazardous Materials. Owner represents and
warrants tbat, to the best of Owner's knowledge, the Owner's Property is not and has not been in
violation of any federal, state or local environmental health or safety laws, statute, ordinance,
rule, regulation or requirement ("Environmental Laws"), and Owner has not received any
notice ot other communication from any governmental authorities alleging that the Owner 's
Property is in violation of any Environmental Laws. "Hazardous Materials" shall mean any
asbestos containing materials, petroleum, explosives, toxic materials, or substances regulated as
hazardous wastes, hazardous materials, hazardous substances, or toxic s ubstances under any
federal, state, or local law or regulation. Owner warrants that Owner has done nothing to
contaminate the Operator Property with Hazardous Materials or wastes .
15.2 Operator's Covenants Regarding Hazardous Materials. Operator shall, at
Operator's sole cost and expense, promptly take removal or remedial action required by
Environmental Law with regard to any material violation of any Environmental Law with regard
to any Hazardous Materials brought onto the Owner's Property by Operator or its employees,
agents, or contractors. Owner shall cooperate with Operator with regard to any scheduling or
access to the Owner's Property in connection with any action required hereunder.
Operator shall
15.3 Operator's lndemnitv Regarding Hazardous Materials.
indemnify, defend, protect and hold Owner harmless from any liability based on: (i) the release
of Hazardous Materials in, on, under or about the Owner's Property caused by Operator or its
employees, agents, or contractors, or (ii) the violation by Operator or its employees, agents, or
contractors of any Environmental Law. The indemnity obligations set forth herein shall survive
termination of this Agreement.

16.

Insurance and Indemnity.
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16.1
lnsunmce. AL all times during which Operator is conducting any activities on the
Property and at all times during the Tenn of this Agreement, Operator shall maintain in effect (1)
commercial General Liability Insurance, including bodily injury and property damage coverage
with minimum limits of$ I Million Dollars per occurrence and $2 Million Dollars aggregate and
(2) Umbrella Liability Insurance with minimum limits of $5 Million Dollars per occurrence and
$5 Million Dollars aggregate. Operator shall name Owner as additional insured on such
insurance policy and provide Owner with a certificate of such insurance.

16.2 lndemnity by Operator. Operator shall defend, indemnify, protect and hold
Owner hannless from and against all liabilities, costs, expenses, obligations, losses, damages,
claims, (collectively "Claims") resulting from the negligence, willful misconduct, or breach of
this Agreement by Operator, its agents, contractors o r employees, invitees, licensees and
pern1ittees; provided, however, that such Claims are not due to the sole negligence, willful
misconduct, or breach by Owner, its agents, contractors or employees, invitees, licensees or
permittees,
16.3 lndemuity hy Owner. Owner shall defend, indemnify, protect, and hold
Operator harmless from and against all C laims resulting from the negligence, willful misconduct,
o r breach of this Agreement by Owner, its agents, contractors or employees, invitees, licensees
and pennittees; prnvided, however, that such C laims are not due to the sole negligence, willful
misconduct, or breach by Operator, its agents, contractors, employees, invitees, licensees, or
permittees.

16.4 Survival. The obligations of the Parties under this Section 16 shall survive
expiration or other termination of this Agreement.

J 7.

Confidentiality. This Agreement includes confidential and proprietary information
relating to Operator and the Project. Owner agrees not to provide copies of the Agreement or
disclose the terms of the Agreement to any unauthorized person or entity. Operator authorizes
Owner lo provide copies of the Agreement and disclose the terms thereof to Owner's family
("famjly" shall be deemed to include all devisees or descendants of owner by will or intestacy),
attorney, accountant, financial advisor and any existing or prospective mortgagee, Jessee, or
purchaser for the sole purpose of evaluating and advising Owner and for no other purpose, so long
as such authorized parties agree in w1iting to become subject to the confidentiality provisions
hereto and not to provide copies of the Agreement or disclose the tenns thereof to any
unauthorized person or entity. Any Owner and party shall return aJJ material containing any
confidential information to Operator immediately upon its request. Any party agrees to destroy
immediately upon request by Operator such analyses, compilation, studies or other documents, and
any oral information will continue to be subject to the terms of this Agreement. Owner agrees that
Operator will have no adequate remedy at law if any party violates any of the tenns o{ tbis
Agreement. In such event Operator will have the right, in acici,ition to nny otlher ligl'lts Opera1tor
may have, tc, obtain injunctive relief to restrai:u any breach or tb.reattnedl heac:b by third party or
specific enforcement of such terms plus reimbursement of attorneys' fees, court costs and all
associated expenses. No party shall pubHsh, file for public record, reproduce, or otherwise
di1serninate this document or any of the tenns and provisions hereof to any party, o ther than the
Parties set forth above without the prior written consent of Operator, which consent may be
withheld for any reason and in Operator's sole discretion.
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18.

Default and Remedies.

---
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l 9.1 Complete Tak:ifig. If, at any time, any authority having the power of eminent
domain shall condemn a\\ or substantially all of the Operator's Property, or all of the
Jmprovements thereon, for any public use or otherwise, then the interests and obligations of
Operator under this Agreement in or affecting the Operator's Property shall cease and terminate
upon the earlier of (i) the date that the condemning authority takes physical possession of the
Operator's Property or the Improvements thereon, (ii) the date that Operator is, in its sole
judgment, no longer able or permitted to operate the Project on the Operator's Property in a
commercially viable manner, or (iii) the date of the condemnation judgment. Operator shall
continue to pay all amounts payable hereunder to Owner until the earlier of such dates, at which
time the Parties shall be relieved of any and all further obligations and conditions to each other
under this Agreement.
19.2 Partial Takia1g. If, at any time during the term of this Agreement, any authority
having the power of em·menl domain shall condemn one or more, but not all, of the Solar Panels,
or any portion of the Improvements or the Operator's Property, then the interest and obligations
of Operator under this Agreement as to those Solar Panels or any portion of the Improvements or
the •Operator's Property so taken shall cease and terminate upon the ear lier of (i) thf date that the
condemning authority takes possession of such Solar Panels or any portion of the Improvements
or the Operator's Property, (ii) the date that Operator is, in its reasonable judgment, no longer
able or permitted to operate the Project on the Operator' s Property, or any portion thereof, in a
commercially viable manner, or (iii) the date of the condemnation judgment; and, unless this
Agreement is terminated as hereinafter provided, this Agreement shall continue in fu ll force and
effect as to the remainder of the Solar Panels, Improvements and the Operator's Property. lf the
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remainder of the Solar Panels or any other portion of the Improvements or the Operator's
Property is or becomes insufficient or unsuitable for Operator's purposes hereunder, as
detennined by Operator in its sole discretion, then, subject to the rights of any Operator
Mortgagee under Section 13, Operator shall have the right to tenninate this Agreement as to the
portion of the Operator' s Property to which Operator continues to hold the rights, at which time
the Parties shall be relieved of any further obligations and duties to each other under this
Agreement.
19.3 Apportionment, Distribution of Award.
including damages and interest, shall be paid as follows:

On any taking, all sums awarded,

(a)
Any portion of the award by the court on account of any cost or loss that
Operator may sustain in the removal and relocation of Operator's Improvements, to Operator;
(b)
Any portion of the award by the court for Operator's anticipated or lost
revenues or profits, to Operator;
(c)

Any portion of the award by the court for Owner's lost revenues, to

Owner;
(d)
All remaining amounts of the award, to Owner or Operator consistent with
applicable Kentucky law.
20.
Notice.
20.1

Writing. All notices given or permitted to be given hereunder shall be in writing.

20.2 Delivery. Notice is considered given either (i) when delivered in person to the
recipient named below, (ii) upon receipt after deposit in the United States mail in a scaled
envelope or container, postage and postal charges prepaid, return receipt requested or certified
mail, addressed by name and address to the party or person intended, or (iii) twenty-four (24)
hours from proper and timely delivery to an overnight courier service addressed by name and
address to the party or person intended as follows:
Notice to Owner:

Notice to Operator:

Claudia Perkins f/k/a Claudia Clark
1517 5 Highway 136 E
Henderson, KY 42420

- --------Boulevard Associates, LLC
700 Universe Blvd
Juno Beach, FL 33408
Attn: Land Services Administration
Telephone: (855) 552-9872

20.3 Change of Recipient or Address. Either Party may, by notice given at any time
or from time to time, require subsequent notices to be given to another individual person,
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whether a party or an officer or representative, or to a different address, or both. Notices given
before actual receipt or notice of change shall not be invalidated by the change.

2 l.

Miscellaneous Provisions.
21.1

Successors and Assigns. The tenns and provisions of this Agreement shall run

with the land and be binding on and inure to the benefit of the heirs, successors, assigns and
personal representatives of the Parties. ln accordance with this Agreement, Operator in its
discretion may authorize other persons or entities to use the Operator Propeny for the purposes
stated in this Agreement
21.2 Memorandum. Simultaneously witb the execution of this Agreement, the Parties
agree to execute and acknowledge a memorandum of this Agreement. Operator may record the
executed memorandum in the public records of Henderson County, Kentucky.
21.3 Entire Agreement. This Agreement and the attached Exhibits shall constitute the
entire agreement between the Parties and supersedes all other prior writings and understandings.
2 1.4 A mendments. This Agreement shall not be amended or modified in any way
except by an instrument signed by the Parties and consented to by any Operator Mortgagee. The
Parties hereto shall at all times hereafter execute any documents and do any further acts which
may be necessary or desirable to carry out the purposes of this Agreement and to give ful I force
and effect to each and all ofthe provisions hereof.
2 1.5 Legal Matters. This Agreement shall be governed by and interpreted in
accordance with the then existing laws of the Commonwealth of Kentucky and the County where
the Owner's Property is located shall be considered the proper forum or jurisdiction for any
disputes arising in connection with this Agreement. The Parties agree to first attempt to settle
any dispute arising out of or in connection with this Agreement by good-faith negotiation. [f the
Parties are unable to resolve amicably any dispute arisi ng out of or in connection with this
Agreement, each shall have all remedies available at law or in equity and as provided by this
Agreement. Each Party waives all right to trial by jury and specifically agrees that trial of
suits or causes of action arising out of this Agreement shall be to the court of competent
jurisdiction.
21.6 Severability. ff any term or provision of this Agreement, or the application
thereof to any person or circumstance shall, to any extent, be determined by judicial order or
decision to be invalid or unenforceable, the remainder of this Agreement or the appl ication of
such term or provision to persons or circumstances other than those as to which it is held to be
invalid, shall be enforced to the fullest extent permitted by law.
21.7 Tax Credits. If under applicable law Operator becomes ineligible for any
currently existing tax credit, benefit or incentive for alternative energy expenditure established
by any local, state or federa l government, then, at Operator' s option, the Parties s hall negotiate in
good faith to amend this Agreement or replace it with a different instrument so as to convert
Operator's interest in the Operator Property to a substantially simi lar interest that makes
Operator eligible for such tax credit, benefit or incentive. Such amendment or instrument shall
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not impair any of Owner's rights or -increase the burdens or obligations of Owner under this
Agreement.
2 1.8 Approvals. Whenever in this Agreement the approval or consent of either Party
is required or contemplated, unless otherwise specified, such approval or consent shall not be
unreasonably withheld or delayed.
21.9 A uthority. The signatories hereto warrant thal each has the authority to execute
this Agreement on behalf of any entities which are Parties to this Agreement and that each such
entity has executed this Agreement pursuant to its organizational documents or a resolution or
consent of their Board of Directors or other governing body.
2 1. l O Time of E ssence. Time is ofThe essence of each provision of this Agreement.
2 1. l I Counterparts. This Agreement may be executed in multiple counterparts, each
of which shal l be deemed an original, and all of which together shall constitute a single
instrument.

[Signatures on Next Page]
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Owner:

Claudia Perkins f/k/a Claudia Clark

Operator:
Boulevard Associates, LLC
a Delaware limited liability company
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EXHJBIT A
Legal Description of Owner's Property

Being all of Tract I of the Elizabeth Powell Ag Consolidation & Division, a plat of which is
recorded in Plat Book 9, page 394 and to which plat re ference is hereby made for a more
particular description. Said tract conveyed contains 24.360 acres,
Being a portion of the same property conveyed to Elizabeth D. Nunn by Deed from Gross C.
Lindsay, Trustee, dated November 13, 1985, and of record in Deed Book 361 at page 54, in the
Henderson County Court Clerk's Office. It is hereby certified that Elizabeth D. Nunn is the same
individual as Elizabeth D. Powell.
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HOLDING PAGE FOREXHIBIT B
Prelirrunarv Lease and Easement Imprnvem,mt Plan and Acreag~ C::k::Jation
To be Delivered with Option Notice
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HOLDING PAGE FOR EXHIBIT C

As Built Lease and Easement Improvements and Final Acreage Calculation
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Lease and Easement Compensation

(2)

Payment for Lease and Easements.

-

(3)

Crop Compensation
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SOLAR LEASE AND EASEMENT AGREEMENT
1.
Parties. This So~ ease and Easement Agreeme~t ("Agreement"} is made and ~ntcred
as of the f t day of
.{1L(}J:Y/l.i019 ("Effective Date"}, by and between M111on E .
Crowder joined by consenting spouse, Diane G. Crowder. whose; and Virginia S. Gaddis, joined
by consenting spouse, William L. Gaddis, Jr. (collectively the "Owner") and Boulevard
Associates, LLC, a Delaware limited liability company ("Operator"), which are sometimes
individually referred to as a "Party" and collectively as the ''Parties".

2.
Proiect. This Agreement relates to the solar-powered electrical power generation and
transmission project known as the "Sebree Solar Energy Center" to be located in Henderson
County, Kentucky ("Project"), which may be wholly or partially located on the Owner's property
legaUy described on the attached Exhibit A to this Agreement ("Owner's Prope.rty"). Upon
Operator's exercise of the Option (as defined below), the Project shall include (i) the Lease of
Owner's Property described in Seclion 4, (ii) the Easements referenced in Section S that are located
on the Owner's Property, and (iii) the lmprovemenlS referenced in Section 8 to be constructed on
Owner's Property. The Lease, Easements and Improvements are sometimes collectively referred
to as the "Operator Property".
3.
Option. Owner grants to Operator an exclusive option ("Option") to acquire the Lease and
Easements referenced in Sections 4 and 5 in accordance with the following terms and conditions.
Operator.shall be entitled to acquire the Lease and the Easements in their entirety or in part, as
Operator deems appropriate.

Option Term. The period during which Operator may e,c.ercise the Option shall
be for a tenn of four (4) years. commencing on the Effective Date ("Option Term").
3.1

3.2
Option Payment. As consideration for the granting of the Option, Operator
agrees to pay Owner the Option Payment set forth in Exhibit D.
3.3
Use of Owne r 's Property. During the Option Term, Operator and its employees,
agents and contractors shall have a right to enter upon the Owner's Property and the right of
ingress and egress over and across the Owner's Property for the purposes of (i) surveying the
Owner' s Property; (ii) performing such other tests and studies as Operator may desire in
connection with the Option, including, without limitation. environmental, avian and cultural
resource assessments, and geotechnical, foundation and soil tests, provided that such activities do
not unreasonably interfere with Owner•s use of the Owner, s Property; and (iii) installing,
maintaining, operating, inspecting and removing one or more weather related instruments
("Weather Instrument") and fencing of said Weatlter Instrument and including the performance
of all tests and studies associated therewith. Owner shall not permil any other individual or
entity except Operator or its affiliates to install a Weather fnstrument on Owner's Property.
3.4
Right to Grant Option. Owner wanants and represenlS to Operator that (i) the
statements in Section 9 concerning Owner's title to the Owner's Property are true and correct;
(ii) Owner has the authority to grant this Option to Operator without the consent or approval of
any other party; and (iii) there are no other existing options, rights of first refusal, contracts to

purchase, leases or mortgages that wou ld prevent Operator from exercising its rights with respect
to the Option.

3.5
Exercise of Option. Operator may exercise the Option by giving wri tte n notice
to Owner ("Option Notice") at any time during the Option Term. Operator shall spec ify in the
Option Notice the Commencement Date referenced in Section 6.1.1. On the Commencement
Date. the Lease and Easements referenced in ·ections 4 and 5 shall automatically become
effective. and the Parties shall be subj ect to all of the terms and conditions of this Agreement
with rcspecl to such Lease and Easements and all rights and obligations relating thereto.
3.6
Termination of Option . If Operator fai ls to exercise the Option within the
Option Term, the Option and the rights of Operator as the optionee shall automatically terminate.

4.
Lease. Upon exercise of the Option by Operator, Owner leases to Operator, and
Operator leases from Owner, Owner's Properly fo r the Lease and Easement Term (defined in
Section 6. 1) in accordance with the terms and conditions of this Agreement ( "Lease"). which
Lease grants Operator and its agents. contractor~. and employees the right to use the Owner·s
Property for the foll owing permitted uses:

4. I
Construction Right. Operator leases Owner's Property fo r the purpose of
constrncting. opcracing. maintaining, repairing. replacing, anJ removing all or any part or
compontfll of the Improvements whether located on Owner's Property. Operator may exercise
its right to use all or any part of the Owner·s Property as and when Operator deems it necessary
or advisable to do so to perform rhe act ivities fo r which this right is granted, including, without
limi_tation. staging areas and parking fo r Operator's employees. Any such areas being u-.ed
temporarily by Operator shall be located immediately adjacerit to the portion of the Property
leased by Operator hereunder.
4.2
Access Right. Operator leases Owner's Property for unobstructed vehicular and
pedestrian access and ingress to and egress from the lmprovemenls, Owner's Property an(J any
public roadways. and to construct, maintain. and utilize Roadway lmprovementS on the Owner's
Property. Owner shall not perm it others to obs(ruct or damage 1he roads or Roadway
lmprovements located on the Owner's Property or in any other way interfere: with Operator' s
rights under this right. Operator shal I repair any damage done to Roadway lmprovements which
result from use by Operator, its agents, servants or employees. Such roads shall be maintained in
the condition necessary for use by Opl!ralor's equipment, and with regard LO existing roads, shall
be maintained in at least the condition that existed prior to Operator's use. Any roads inside of
the fenced area of the project will be maintained by Operator at Operator's sole cost und
expense.
4.3
Solar Panels Right. Operator leases Owner's Propc:rty for Operator to construct.
operak. r!.!place. relocate, remove, and maintain .. olar Panels and the appurtenant Collection
Fac ilities, together with associated roads and parking areas on Owner' s Property.

4.4
Collection Facilities Right. Operator leases Owner's Property for Operator to
construct.. operate. maintain , replace , relocate or remcwe Collection Facilities on and un<lt:r th1:
Owner's Property.
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4.5
Substation Right Operator leases Owner's Property fo r Operator to construct,
operate, maintain, replace, relocate or remove one or more Substations on Owner's P roperty.
4.6
Telecommunic.ation Right. Operator leases Owner's Property for Operator to
construct, operate, maintain, replace, relocate or remove Telecommunication Facilities on and
under the Owner's Property.

\Veatbe r Instrument Rig.ht. Operator leases Owner's Property in order to
4.7
construct, operate. replace, relocate, remove, and maintain a Weather Instrument and the
appurtenant Co llection Facilities on Owner's Property.

4.8

Battery Facilities Right. Operator leases Owner's Property in order to construct,

operate, replace, relocate, remove, and maintain one or more Battery Facilities on Owner's
Property.

5.
G rant of Easements. Upon the exercise of the Option by Operator, Owner grants to
Operator, and Operator accepts from Owner. for the Lease and Easement Term referenced in
Section 6.1, the following easements over and across the Owner's Property in accordance with
the terms and conditions of this Agreement. The fo llowing easements are for the benefit of
Operator and Operator's agents, contractors and employees and located on the Owner's Property
and are collectively referred to as the "Easements".
5.1
Sun Non-Obstruction Easement. Owner grants Operator an irrevocable,
exclusive easement for the right and privilege to use, maintain and · capture the free and·
unobstructed sunlight over and across the Owner's Property. Owner shall not engage in any
activity on Owner's Property or any other neighboring property owned by Owner that might
interfere with .the sunlight direction over any portion o f Owner's Property; cause a decrease in·
the output or efficiency of any Solar Panel or Weather lnstrument; or otherwise interfere with
Operator's operation of the Project or exercise of any rights granted in this Agreement
(collectively ;'Interference").This grant of the easement expressly includes the right of Operator
to enforce Operator's rights, including the physical removal of trees or structures (except existing
trees and structures) causing Interference to the Project contemplated by Operator. Operator
shall notify Owner before making any such removals.
5.2
Effects Easement. Owner grants to Operator an easement over Owner's Property
for visual, view, light, flicker, noise, shadow, vibration, electromagnetic, e lectrical and radio
frequency interference, and any other effects attributable to the Project located on the Owner's
Property.
6.
Term. The tenn of this Agreement (''Te rm") includes the Option Term referenced in
Section 3. 1, the Initial Lease and Easement Tenn as described in Section 6.1.1 and the Extended
Lease and Easement Term as described in Section 6.1.2 (together, the Initial Lease and Easement
Term and the Extended Lease and Easement Tenn, if applicable, is defined as the ''Lease and
Easement Term").

6. l

Lease and Easement Term.
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6. 1. 1 Initial L ease and Easement Term. The initial term of tbe Lease and
Easements shall commence on the date specified by Operator in the Option Notice
("Commencement Date"). The initial tenn of the Lease and Easements shall end thirty (30)
years after the Commencement Date (the "Initial Lease and Eas ement Term''), subject to the
rights of renewal and termination as provided in this Agreement.

6.1 .2 Extended Lease and Easement Term . Operator shall have the right to
extend the Tenn of this Agreement for two (2) consecutive tenns of five (5) years each in
accordance with the terms and provisions of this Agreement (collectivety "Extended Lease and
Easement Term") by providing written notice to Owner of Operator's intent to extend the Term
within one hundred eighty (180) days o f the end of the existing Tenn. Each Extended Lease and
Easement Tenn shall begin on the expiration date of the Initial Lease and Easement Term or
previous El{tended Lease and Easement Term, as the case may be. During the Extended Lease
and Easement Term, Operator shall pay Owner the amounts set forth in Exhibit D as the
consideration for the Lease and Easements.
6.1.3 Delays During Lease and Easement Term. At Operator's option. the
Tenn may be extended for a period of time equal to the period of time during which operation of
the Proj ec t is delayed or s uspended because of the occurrence of a Regulatory Suspension or
Force Majeure. which are defined as follows:
(i) "Regulatory Suspension'' shall mean the enactment or application of

any law, order, rule, or regulation of the Kentucky Public Service Commission, Federal Energy
Regulatory Commission, or other local, state, or federal government authority having j urisdiction
over the Project or Operator, or the failure of any such ·governmental authority to issue an
approval or permit pursuant to any such law, order, rule, or regulation, which results in the delay,
interruption, or suspension of the pro duction, sale or lransmission of electricity from the Solar
Panels: and
1

(ir) 'Force Majeure'1 shall mean causes beyond

the reasonable co ntrol of
and without the fault or negligence orthe Party claiming Force Majeure, including but not limited
lo acts of God, labor unrest (including, but not limited to, slowdowns, picketing, boycotts or
strikes), nood, earthquake, stonn, fire, lightning, explosion, power failure or power surge,
vandalism, theft, the cutting of power, transmission or other lines, wires or cables to the Project by
persons other than Operator's employees or contractors, epidemic, war, revolution, riot, civil
disturbance, sabotage, change in law or applicable regulation subsequent to the Commencement
Date and action or· inaction by any federai state or local legislative, executive, administrative
j udicial agency or body which in any of the foregoing cases. by exercise of due foresight such
Party CO\.lld not reasonably have expected to avoid, and which, by the exercise of due diligence . it
is unable to overcome.
The Parties shall be excused from perfonning their respective obligations under this
Agreement and shall not be liable in damages or otherwise if and to the extent that they are unable
lo so perform or are prevented from performing by a Force Majeure, provided that: (i) the nonperforming Party, as promptly as practicable after the occurrence of the Force Majeure. but in no
event later than thirty (30) days thereafter, gives the other Party written notice describing the
particulars of the occurrence; (ii) the suspension of performance is of no greater scope and of no
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longer duration than is reasonably required by 1he Force Majeure: (iii) the non-performing Party
uses good fai th and commercially reasonable effot1s to remedy its inability to perform; and (iv) as
soon as the non-performing Party is able to resume performance of its obligations excused as a
result of the occurrence. each Party shal l g ive prompt written noti fi cation thereof to the other Party.
Notwithstanding the fo regoing. Operator shall pay Owner SO% of the Annual installment
Payments during any period of Force Majcure.
6.2
Termination by Operator. Provid1:<l Operator is not in default under any term of
this Agreement. Operator. at its option. shall have the right to termi nate this Agreement at any
time during the Term of the Agreement, as to all or any part of the Operator Property.
Termination shall be effective thirty (30) days after written notice of such termination to Owner.
Ir Operator' s notice is a full termination of the Operator Property , the Parties shall be relieved of
all furt her duties and obligations underthis Agreement, other than (i) the payment of any accrued
and unpaid obligations owed by either Party as of the date of termination; (ii) the removal of the
Improvements by Operator pursuant to Section 8. 11 ; and (iii) any other obligations and liabilities
that arc expressly stated in t his Agreement to survive such termination. Upon any such partial
termination by Operator. the Parties shall be re lieved of oil funher duties and obligations under
this Agreement with respect to the portion thereof term inated by Operator, subject to the
obl igations and liabilities referenced in items (i) through (iii) above that shall continue to be
applicable to the terminated portion of this Agreement_ The Parties agree to execute an
amendment to this Agreement evidencing such partial termination.
7.

Payments. If Operator exerc ises the Option referenced in Section 3. Operator agrees to

pay Owner the amounts set forth in Exhibit D as consideration fo r the Lease, Easements and
Operator's other rights and interests in the Owner's Property.
8.

im provements. Operator shall have the right, at its sole cost and expense. to construct,

install. maintain, use,- operate, repair. replace. re)ocati: and remove all faci lities, structures,
equipment, machinery, wires, conduit, cables, poles, materials and property of every kind and
character required fo r the construction and operation of portio11s of.the Project on the Owner's
Property, including, but not limited to, the Solar Panels, Collt:ction Faci lities, Substations.
Telecomm unication Facilities, Weather Instruments, Roadway Improvements and Battery
Facilities referenced in Sections 8.1 through 8.7 (col lectively, the "Improvements'').
8. 1
"Solar Panels" shall mean any photovo ltaic energy system designed for the
generation of electr ical power fro m the collection of sunlight, including without limitation. the
photovo ltaic panels, foundations. support structures, braces and related equipment.
8.2
"Collectio n Facilities" shall mean all lmprovcmcncs whose purpose is to deliver
electrical power generated by the Solar Panels to an electrical power gnd or other system,
including without limitation transformers, overhead and underground electrical collection lines.
telecommunication lines, splice boxes and interconnection facilities.
"Substations" sha ll mean electrical lines, meters. monitoring and control
8.3
equipment. switcht:s, transformers. all structures. equipment. enclosures. fen~ ing, security
devices, and othl!r elt.-c trical and communications equipment necessary to condition and increase
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the voltage of electricity generated by the Project to make it suitable for transmission on, and to
deliver it to, Collection Facilities connected to an electric power grid or other system.
8.4
''Telecommunication Facilities" shall mean all Improvements whose purpose is
to provide telecommunication services solely relating to the Project or any of -Operator's solar
powered projects, including telephone. closed-circuit television, microwave, internet, computer
data and other telecommunication services.
8.5
"Weather Instrument" shall mean instruments used primarily to gather and
transmit sunlight and-meteorological data relating to the Project. and includes the instrument's
foundatfons. guy wires, sunlight and meteorological data acquisition equipment, power source,
and any required data and electrical transmission lines.
8.6

"Roadway Improvements" shall mean all improvements that may be necessary

tO construct, maintain and repair any new and existing roadways and other means of ingress and

egress over, across and along the Owner's Property, including paving or surfacing of the
roadways with asphalt, gravel or other roadway materials, installation of road signs and the
construction and 1nstallation of culverts. bridges, drainage ditches, gates, canle guards and
s imilar structures and facilities.
"Battery Facilities" shall mean a type of equ ipment that can be given a new
charge by passing an electric .current through it designed for the storage of electrical power
including withoul limitation, batteries and other devices for storage of electrical energy,
foundations, support structures, braces and related equipment .

8.7

Ownership of Improvements. Except as otherwise provided in Section 11.7, all
8.8
Improvements sha11 at all times remain the property of Operator, and Owner shall have no right,
title or interest therein. All Improvements constf\Jcted or placed on the Owner' s Property by
Operator during the Tenn of th is Agreement may be repaired, replaced, relocated, removed,
added to or expanded upon by Operator at any time during the Term of this Agreement Owner
expressly wajves any statutory lien or common law liens on the Improvements to which Owner
might be entitled.
8.9
Construction Liens. Operator shall not permit any liens arising out of Operator's
use of the Operator roperty ·u nder tnis Agreement to be tiled against the Owner's Property.
Operator shall, within sixty (60) days after it receives notice of the lien, provide a bond or other
security that Owner may reasonably request, or remove such lien from the Owner's Property in
the manner provided by applicable law.

8. 10 Locaation of Improvements. The acreage required from the Owner' s Property for
the Improvements for which the Lease and Easements are being granted cannot be determined
until the completion of Operator's inspection, testing, study and surveying of the Owner's
Property during the Option Tenn. Along with the Option Notice, Operator shall deliver to
Owner a proposed plan of developmem showing the contemplated locations of the Improvements
and a prelim inary calculation of the acreage as determined by the area bounded by a perimeter
fence required for the Project. which sha ll serve as the Exhibit B to this Agreement. During the
final development and construction of the Project, such locations may need to be amended.
6

Following construction of the Project, Operator shall provide Owner an "as-built'' survey of a ll
Improvements on Owner's Property and the final caJculation of the acreage as determined by the
area bounded by a perimeter fence required for the Project which shall serve as Exhibit C to this
Agreement. Further, following construction. the lmprovements may need to be relocated or
rerouted by Operator, which Operator may perform, at any time during the Term of this
Agreement, so Jong as the nature and extent o f any such relocated or rerouted lmprovements are
not materially different and impose no materia11y greater burden on the Owner' s Property than
the original locations or routes, and so long as Operator takes commercially reasonable efforts to
m ini mize d isruption or inconvenience to Owner.
8.11 Removal of Improvements. Upon full or partial termination of any of the Lease
Rights or Easements, Operator shall, within one ( I) year of such full or partial tennination,
remove all f mprovements and restore the area formerly occupied by the Improvements to
same physical condition that existed immediately before the construction of the
substantially
Improve ments (the "Removal Obligations"). At Owner's request, all or any part of the
Roadway Improvements may be left for use by Owner. Annual Installments Payments shall
continue to be made, on a prorated basis, unti l the Removal Obligations are subs_tantially
completed.

the

8.12 tf a governmental authority does not require a performance bond or security for removal
of the lmprovements, then, Operator shall obtain and deliver to Owner a bond in form and
substance - reasonably satisfactory to Owner securing Operator's Removal Obligations {the
"Removal Bond") pr1or to the date that the Project first delivers energy in commercial quantities
onto the grid. The RemovaJ Bond shall be equal to the estimated amount, if any (the "Net
Removal Costs"), of removing the fmprovements from Owner' s Property less the salvage value
o f the Improvements. Operator shaJI not be required to deliver s uch Removal Bond to. Owner if
Operator has delivered such a bond in connection with the permitting of Owner's Property or any
other portion of the Improvements for the Project. Once in place, Operator shall keep such bond,
or a like replacement, in force throughout the remainder of the Term. The Net Removal Costs
shall be dctennincd by the Parties hereto acting in good faith. If the Parties cannot agree upon
the Net RemovaJ Costs within sixty (60) days of their first attempt to do so, then the Net
Removal Costs shall be determined by an independent engineer mutually select~d by the Parties.
If the Parties cannot agree upon such independent engineer within the next thirty (30) days, then
by an independent engineer appointed by a District Judge of Henderson County, Kentucky; and
the deci sion of such an independent engineer (however selected) ns to the Net Removal Costs
shall be conclusive as between and binding upon, the Parties. lf an independent engineer is
selected, then the Parties hereto shall equally share all of the costs associated with the
independent engineer's determination of the Net Removal Cost. ff the Removal Bond is
unavailable or an alternate fonn of security is more economical or desir.able, then Operator may
substitute an alternate fonn of security, such as a letter of credit, other form o f bond, or guarantee
reasonably acceptable to Owner thaf prov ides substantially equivalent security as the Removal
Bond. Operato r shaJI redetermine the amount of the Removal Security beginning immediately
prior to the tenth (10th) year of the Lease and Easement Term and every tive (S) years after the
initial posting of the Removal Bond.
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9.

Ownership and Title Matters. Except as otherwise set forth herein, Owner warrants
and represents to Operator, both as of the Effective Date. and as of the Commencement Date as
follows:

9.1
Authority . Owner represents and warrants that it is the holder of foe simple title
and is the sole owner of the Owner's Property and has the unrestricted right and authority lo sign
this Agreement and to grant Operator the Lease and Easements and other rights granted in this
Agreement. When signed by both Parties, this Agreement constitutes a valid and binding
agreement enforceable against Owner in nccordnnce with its terolS.

9.2
Ottier Agreements. The Owner's Property is not subject to any other
agreements, options, rights of first refusal or other prior right of any party to purchase. lease or
acquire easements in the Owner's Property, or create any prior claim or right that would preclude
or interfere with Operator's rights and interests under this Agreement and the Lease and
Easements.
9.3
Minera ls . Except as disclosed by Owner to Operator at the time of the execution
of th.is Agreement by Owner, Owner owns a ll of the oil, gas and other minerals, and all rights
·
thereto as on or under the Owner's Property.

9.4
Owner Mo rtgage. Except as disclosed by Owner to Operator at the time of the
execution of this Agreement by Owner, there are no · mortgages en~umbering the Owner's
Property ("Ow ner Mortgage").

9.5

N otice and ·opportunity to Cure: lf there is an Owner Mortgage encumbering
Owner's Property and Owner receives from the holder thereof any notice that payments arc
overdue, Owner shall notify Operator and each Operator Mortgagee (as defined at Section 13. l)
by sending a copy of such overdue payment notice to Operator by the earlier of (i) five (5) days
after receipt, or (ii) three (3) business days prior to the date by which a default under or in respect
of such Owner Mortgage could occur. If Operator or any Operator Mortgagee determines that. it
would be in Operator's interest to make such payments to Owner Mortgagee on Owner's behalf,
whether as a result of receiving such notice or otherwise, Operator shaJI have the right lO make
such payments and to credit the payments so made against the Annual installment Payment next
due under the Agreement

9.6
Sobordination, Non-Disturbance & Attornrncnt Agreeruent. If there is an
Owner Mortgage encumbering Owner· s Property, Owner shal l cooperate with Operator to obtain
a Subordination, Non-Disturbance and Attomment Agreement ("SNDA") in the form prepared
and provided by Operator. from each Owner Mortgagee, pursuant to which such Owner
Mortgagee agrees, among other things, not to disturb Operator's possession and use of the
Owner's Property. Owner shall not incur any loss in income, expense. obligation or liabi lity
with regard to the SNDA. Operator shall, at its sole cost and expense, record each such SNDA
in the Office of the County Clerk i n which Owner's Property is located. If Owner fails to deliver
a SNDA from each Owner Mortgagee, Operator may, at its sole option, either (i) tenninate this
Agreement immediately upon written notice to Own.er, or (ii) take such action as Operator deems
reasonably necessary to effect the rights granted to Operator hereunder, and off-set all amounts
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expended in such efforts against the Annual Installment Payments and any other amounts due
hereunder or in respect hereof.
10.
Representations and Warranties of Owner. Owner hereby makes the fo1lowing further
representations and warranties both as of the Effective Date, and as of the Commencement Date:
10. l Physical Condition. Owner has no knowledge of any existing physical
conditions of the Owner's Property which would prevent, significantly restrict or make more
expensive Operator' s development of the Owner's Property for the purposes specified in this
Agreement, or which couJd, with the passage of time, or the giving of notice, constitute a
violation of any currently applicable governmental law, ordinance, ·order, rule or regulation.
10.2 Legal Restrictions. Owner has no knowledge of any law. regulation, ordinance
or order, except for Henderson County Zoning and land use ordinances and restrictions, of any
local, state or federal governmental authority which would prohibit or significantly restrict
Operator's development of the Owner's Property pursuant to this Agreement. This Agreement
does oot violate any contract, agreement, instrument, judgment or order to which Owner is a
party or which affects the Owner's Property. To the best of Owner's knowledge, the Owner's
Property is currently in full and complete compliance with all governmental laws, ordinances,
orders, niles and regulations applicable to the Owner's Property.
l0.3 No Litigation. No litigation is pending and, to the best of Owner's knowledge,
no litigation ·or administrative actions are proposed, threatened or anticipated with respect to any
matter affecting the Owner's Property. If Owner learns of'any litigation or administrative iiction
proposed, threatened or instituted · with respect to the Owner' s Property, Owner shall give
Operator notice within thirty (30) days thereof.

.

.

10.4 Survival. The representations and warranties set forth in this Section l O shall
survive the execution and delivery hereof.
11.

Use, Operation and ~laiotenance.

11.1 Exclusive Use bv Operator. Operator shall have the exclusive right (i) to use
and possess the Owner Property in connection with the Project and other similar solar-powered
electrical power generation projects; (ii) to 'investigate, inspect, survey. and conduct tests of the
Owner' s Property, including, but not limited to, meteorological, environmental, archeological
and geotechnical tests and studies; (iii) to use and convert all of the sunlight resources ori the
Owner' s Property; and {iv) to undertake such other activities on the Owner 1s Property that may
be related to the Project. including, without limitation, the storage of Solar Panels, materials and
equipment during the installation and construction of the Improvements; development and
operation of communications systems; and site tours of the Project for visitors and other
interested parties.
11 .2 No Required Iust11JJ11tion or O peration. Nothing in this Agreement shall be
interpreted as imposing on Operator a ny obhgataon to install Solar Panels or other Improvements
on the Owner's Property, or to operate the Project on the Owner's Property. Operator shall have
the sole discretion to determine if and when any Solar Panels and other Improvements may be
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constructed on Owner's Property. and if and when to commence the operation of the Project on
the Owner's Property.
11.3 Permits and Approvals. Operator shall be responsible, at its sole cost and
expense, for obtaining any governmental permits and approvals necessary for the construction
and operation of the Project and the construction and operation of the Improvements. Owner
shall cooperate with Operator as necessary to obtain any governmental or utility approvals or
permits, includ ing, without limitation, signing any applications for such approvals, provided that
Owner shall not incur any loss in income, expense, obligation or liability with respect to
Operator obtaining such permits or approvals.

11 .4 Compliance wit h Laws , Operator shall compJy i:n a ll material respects with
valid laws applicable to the Owner's Propen-y and the Operator Property. Operator shall have
the right, in its sole discretion and at its sole expense, in Operator's name to contest the validity
or applicability to the Owner's Property and the Operator Property of any law, ordinance, statute,
order, regulation, property assessment or the like made by any governmental agency or entity.
Operator shaJI control any such contest and Owner shall cooperate with Operator in every
reasonable way in such contest, prov ided that Owner shall incur no expense. obligation or
liability with regard to such contest.
11.5 Care and A ppearance. Operator, in its exercise of the lease, easement and other
rights granted hereunder shall, at all times, maintain the Owner's Property and the Improvements
in a reasonably neat, clean and presentable condition. Operator shall not willfully or negligenlly
· damage or destroy the Owner's Property and shall keep the Owner's Property clean and free of
debris created by Operator, its contractors, or others brought on to the Owner's Property by
Operator. Operator shall not use the Owner's Property for storage, except for materials,
construction equipment and vehicles directly associated with construction or maintenance of the
Improvements on the Owner's Property or adjacent properties that are part of the Project
11 .6 Fences and Gates. At Owner's request, Operator shall repair or replace any
fences, gates or cattle guards damaged or removed in connection with Operator's activities on
the Owner's Property. Fences removed from the Owner's Property, if replaced, shall be re-built
by Operator at its expense in mutually agreeable locations. All fence repair and construction
shall be substantially similar to the construction of existing fences and cattle guards on Owner's
Property. Any gates opened for access to Owner's Property by either Party shall be closed
immediately after passing through so that livestock may not pass through. Once completed, all
replacement fences, gates and cattle guards shall be owned and maintained by Owner. Upon
abandonment or termination of the rights granted to Operator in this Agreement. any fences,
gates and cattle g uards installed by Operator shall remain and become the property of Owner.
To minimize the need for temporary fencing, Owner will cooperate with Operator to avoid
pasturing animals on or near the Improvements during periods of construction, maintenance or
removal activity by Operator. Owner will discuss with Operator what temporary fencing is
necessary during the periods of construction, maintenance or removal activity by Operator.
11 .7 Roadway Maintenance and Repairs . Operator agrees to maintain and repair all
Roadway lmprovements located on the Operator Propeny; provided, however, Owner shall
reimburse Operator for any costs and expenses incurred by Operator to repair any damage or
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perform any special maintenance of the Roadway Improvements caused by Owner or any person
using the Roadway Improvements with Owner's permission, other than Operator.
12.

Taxes.

12. l Owner's Taxes. Owner covenants and agrees to pay prior to delinquency all real
and personal property and other taxes, general and special assessments, and other charges of
every description ("Taxes") levied or assessed against the Owner's Property · and all
improvements thereon by governmental authorities, other than Operator's Taxes referenced in
Section 12.2 (Taxes, excepting Operator's Taxes, are hereinafter referred to as "Owner's
Taxes").

12.3 Failure to Pay . In the event either Party fails to pay their share of Taxes prior to
delinquency, the other Party shall have the right to pay such Taxes and any accrued penalties or
interest, which payments shall increase or be offset against 'other Payments due under this
Agreement.
12.4 Operator's RiKht to Contest. Operator may contest the legal validity or amount
of any Operator's Taxes for which it is responsible under this Agreement, and may institute such
proceedings· as it considers necessary, provided that Operator shall bear all expenses in pursuing
such contest or proceeding. With respect to any Taxes which may constitute a lien on the
Owner's Property, Operator shall promptly pay such Taxes unless the proceeding in which it
contests such Taxes shall operate to prevent or stay the collection of the Taxes so contested or
unless Operator removes any such lien by bonding or otherwise. Owner agrees to render to
Operator all reasonable assistance in contesting the validity or amount of any such Taxes, with
the exception of Taxes levied by Owner, including joining in the signing of any reasonable
protests or pleading which Operator may deem advisable to file; provided, however, that
Operator shall reimburse Owner for its reasonable out-of-pocket expenses, including reasonable
attorneys' fees incurred in connection with providing such assistance.

))

13.

Mortgage of Operator Pro pert-,·.

13. I Right to ortgage. Operator may, upon written notice to Owner, but without
requ iring Owner's consent or approval. mortgage. collaLerally assign, or other.v ise encumber and
grant security interests in all or any part of its interest in this Agreement and the Operator
Property, but not in Owner's interest therei n. These various security interests in all or a part of
this Agreement and the Operator Property are collectively referred to as an ''Operator'
Mortgage'' and ho lder of such security interest, an "Operator Mortgagee". Any Operator
Mortgagee shall use the Operator Property only fo r the uses perm itted under this Agreement.
Whenever Operator has granted a Sl!Cu rity interest under this Section 13, it wi ll givt: Owner
notice of the Operator Mortgage (including the name and address of the Operator Mortgagee for
notice purposes) to Owner with in thirty (30) days; provided that failure to give this notice shall
not constitute a default under this Agreement, but rather shall only have the effect of not binding
Owner to provide such Operator Mortgage notice until the Operator and its address is given to
Owner.

13.2 Notice of Default and Opportunity to Cure. As a precondition to exercising
any rights or remedies related to any all eged defau lt by Operator under thi s Agreement. Owner
shall give written notice of the detault to each Operator Mortgagee at the same time it delivers
notice of default to Operator, spec ify ing in deta ii the alleged -ev-ent of default and the required
remedy. Each Operator Mortgagee or its designee shall have the right, blll not the obl igation. co
cure any defau lt as Operator, and/or the right, but not the obligation, Lo remove any
lmprovements or other property owned by Operator or such Operator Mortgagee located on the
Owner' s Property to the same extent as Operator. The cure period fo r any Operator Mortgagee
shall be the later of (i) the end of the Operator cure period under Section I 8; (ii) th irty (JO ) days
after such Operator Mortgagte·s receipt of the default notice; or (iii) if applicable. the extended
cure period provided for in Section 13.3. Failure by Owner to give an Operator Mortgagee
notice of default shall not diminish Owner·s rights against Operator, but sha ll preserve all rights
of the Operator Mortgagee or its designee to cure any default and to remove any Improvements
or other property of Operator or the Operator Mortgagee located on the Owner' s Pro~rty.
13.3 Extended Cure Period . If any default by Operator under this Agreement cannot
be cured without the Operat,or Mortgagee obt~ining possession of all or pact of the Operator
Property. then any such default shall be deemed remedied if an Operator Mortgagee: (i) within
sixty (60) days a~er receiving notice from Owner as set forth in Section 13.2, acquires
possession of all or part of the Operator Property, or begins appropriate judicial or nonjudicial
proceedings to obtain the same: (i i) dil igently prosecutes any such proceedings LO completion;
and (i ii) after gaining possession of al l or part of the Operator Property performs al l other
obligations as and when the same are due in accordance with the terms of this Agreement. Ir an
Operator Mortgagee is prohibited by any court or by operation of any bankruptcy or insolvency
laws from commencing or prosecuting the proceedings described above. the sixty (60) day
period specified above for commencing proceedings shall be extended for the period of such
·
prohibition.
13.4 Operator Mortgagee Liability. Any Operator Mortgagee whose interest in the
Operator Property is held solely for security purposes, shall have no obligation or liability under
thi s Agreement unless and until the Operator Mortgagee succeeds to absolute title to the
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OperalOr Property and the rights of Operator under this Agreement. An Operator Mortgagee
shall be liable to perform obligations under this Agreement only for and during the period it
directly holds such absolute title.
13.5 Cc,rtificates. Owner shall execute any estoppel certiticates (certifying as to
truthful matters. includ ing without limitation that no default then exists under this Agreement, if
such be the case), consents to assignment and non~disturbance agreements as Operator or any
Mortgagee may reasonably request from time to time. The Parties shall negotiate in good faith
any amendment to this Agreement from time to time to include any provision that may be
reasonably requested by Operator o r any Operator Mortgagee to implement the provisions
contained in this Agrument or to preserve an Operator Mortgagee's security interest. 13.6 Ope.rator Mortgagee's Right to Enforce Mortgage and Assign. Each Operator
Mortgagee shall have the right, in its sole discretion: (i) to assign its Operator Mortgage; (ii) to
enforce its lien and acquire title to all or any portion of the Operator Property by any lawful
means_; (iii) to take possession of and operate all or any portion of the Operator Property and to
perfonn all obligations to be perfonned by Operator under this Agreement, or to cause a receiver
to be appointed to do so; and (iv) to acquire all or any portion of the Operator Property by
foreclosure or by an assignment in lieu of foreclosure and thereafter to assign or transfer aJl or
any portion of the Operator rights under this Agreement to a third party
accordance with
Section 14. Any Operator Mortgagee or other party who acquires Operator's interesL in all or a
portion of the Operator Property pursuant to foreclosur:e or assignment in lieu .of foreclosure shat I
not be liable to perform the obligations imposed on Operator by this Agreement, which are
incurred or accruing after such Operator Mortgagee or other party no longer has ownership or
possession of the Operator Property.

in

13.7

New- Ag reement'.
13.7.1 If the Operator Property is foreclosed upon or there is an assignment in

lieu of forec losure. or if this Agreement is rejected or d isaffirmed pursuant to bankruptcy law or
other law affecting creditor's rights and, within ninety (90) days after such event, Operator or
any Operator Mortgagee or other purchaser at a foreclosure sale shall have arranged to the
reasonable satisfaction of Owner to cure any material defaults under this Agreement, and for the
paymenl of all Annual Installment Payments or other charges due and payable by Operator as o f
the date of such event, then Owner shall execute and deliver to Operator or such Operator
Mortgagee or other purchaser at a foreclosure sale, or to a dcsignce of one of these parties, as the
case may be, a new agreement (" New Agreem en t") which (i) shall be for a term equal to the
remainder of the Term of this Agreement before giving effect to such rejection or termination;
(ii) shall contain the same covenants, agreements, terms, provisions and limitations as this
Agreement (except for any requirements that have been fulfilled by Operator or any Operator
Mortgagee or other purchaser at a foreclosure safe prior to rej ection or tennination of this
Agreement); and (iii) shall include that portion of the Operator Property in which Operator or
such otlrer Operator Mortgagee or other purchaser at a foreclosure sale had an interest on the date
of rejection or tennination.
13.7.2

If more than one Operator Mortgagee makes a written request for a New

Agrccmem pursuant to this provision, the New Agreement shall be delivered to the Operator
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Mortgagee requesting such New Agreement whose Operator Mortgage is prior in time, and the
written request o f any othef" Operator Mortgagee whose lien is subordinate shall be void and of
no further force or effect. The provisions of this Section 13 shall survive the termination,
rejection or disaffinnation of this Agreement and shall continue in full force and effect thereafter
to the same extent as if this Section 13 were a separate and independent contract made by Owner,
Operator and each Operator Mortgagee, and, from the effective date of such termination,
rejection or disaffirmation of this Agreement to the date of execution and delivery of such New
Agreement, such Operator Mortgagee or other purchaser at a foreclosure sale may use and enjoy
the Operator Property without hindrance by Owner or any person claiming by, through or under
Owner; provided that all of the conditions for the New Agreement as set forth above are
complied with.

13.8 Operator Mortgagee's Consent to Amendment, Termination or Surrender.
Notwithstanding any provision of this Agreement to the contrary1 the Parties agree that so long
as any Operator Mortgage remains outstanding, this Agreement shall not be modified or
amended, and Owner shaJI not accept a surrender, cancellation or release of all or any part of the
Operator Property from Operator, prior to ex:piration of the Tenn of this Agreement, without the
prior wrinen consent of the Operator Mortgagee holding such Operator Mortgage. This
provision is for the express benefit of and shall be enforceable by each Operator Mortgagee as if
it were a party named in this Agreement.
14.
Assignment and Sublease. Operator shall have the right, without Owner' s consent, to
sell, convey, lease, or assign all or any portion of this Agreement or the Operator Property, o n
either an exclusive or a non-exclusive bas is, or to grant subeasements, co-easements, easements,
licenses or simila~ rights with respect to ' the Operator Property (collectively, "Assigna'nent''), to
one or more persons or entities (collectively "Assignee"). Each Assignee shall use the Operator
Property only for the uses permitted under this Agreement. When Operator makes any
Assignment under this Section 14, Operator shaJJ give written notice to Owner of such
Assignment (including the interest conveyed by the Assignment and address of the Assignee for
notice purposes) to Owner; provided Operator' s failure to g ive such notice shall not constrtute a
default under this Agreement, but rather shall only have the effect of not binding Owner with
respect to such assignment or conveyance until such notice is given. Any Assignment by
Operator shall release Operator from obligations subject thereof accruing after the date that
liability for such obligations is assumed by the Assignee.

15.

Hazardous Materials.

15. l Owner's Covenants Regarding Haurdous Materials. Owner represents and
warrants that to the best of Owner's knowledge, the Owner's Property is not and has not been in
violation of any federal, state or local environmental health or safety laws, statute, ordinance,
rule, regulation or requirement (''Environmental Laws"), and Owner has not received any
notice or other communication from any governmental authorities alleging that the Owner's
Properry is in violation of any Environmental Laws. "Hazardous Materials" sha ll mean any
asbestos containing materials, petroleum, explosives, toxic materials, or substances regulated as
hazardous wastes, hazardous materials, hazardous substances, or toxic substances under any
federal, state, or local Jaw or regulation. Owner warrants that Owner has done nothing to
contaminate the Operator Property with Hazardous Materia ls or wastes.
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15.2 Operator 's Covenants Regarding Hazardous Materials. Operator shall, at
Operator's sole cost and expense, promptly take removal or remedial action required by
Environmental Law with regard to any material violation of any Environmental Law with regard
to any Haz.ardous Materials brought onto the Owner's Property by Operator or its employees,
agent.s, or contractors. Owner shall cooperate with Operator with regard to any scheduling or
access to the Owner's Property in connection with any action required hereunder.

15.3 Operator 's Indemnity Regarding H azardous Materials. Operator shall
indemnify. defend. protect and hold Owner harmless from any liability based on: (i) the release
of Hazardous Materials in, on, under or about the Owner' s Property caused by Operator or its
employees, agents, or contractors, or (ii) the violation by Operator or its employees, agents, or
contractors of any Environmental Law. The indemnity obligations set forth herein shall survive
tcnnination of this Agreement.
[6.

Ins urance and Indemnity.

16. 1 Insurance. At all times during which Operator is conducting any activities on the
Property and at all times during the Tenn of this Agreement, Operator shall maintain in effect (l)
commercial General Liability Insurance, including bodily injury and p roperty damage coverage
with minimum limits of$ 1 Million Dollars per occurrence and $2 Million Dollars aggregate and
(2) Umbrella Liability Insurance with minimum limits of $5 Million Dollars per occurrence and
$5 Million Dollars aggregate. Operator shall name Owner as additional insured on such
insu,r ance policy and provide Owner with a certificate of such insurance.
16.2 Indemnity by Operator. Operator shall defend, indemnify, protect and hold
Owner hannless from and against all liabilities, ·costs, expenses, obligations, losses, damages,
claims. (collectively "Claims'') resulting from the negligence, willful misconduct, or breach of
this Agreement by Operator, its agents, contractors or employees, invitees, licensees and
permittees; provided, however, that such Claims are not due
the sole negligence, willful
misconduct, or breach by Owner. its agents, contractors or employees, invitees, licensees or
pennrttees.

to

16.3 Indemnity by Owner . Owner shall defend, indemnify, protect, and bold
Operator harmless from and against all Claims resulting from the negligence, willful misconduct,
or breach of this Agreement by Owner, its agents, contractors or employees. invitees, licensees
and permittees; provided. however, that such Claims are not due to ihe ·sole negligence, willful
misconduct, or breach by Operator, its agents, contractors, employees, invitees, licensees, or
permittees.
16.4 Survival. The obligations of the Parties under this Section l 6 shall survive
expiration or other termination of this Agreement .

Confidentiality. This Agreement includes confidential and proprietary infonnation
17.
relating to Operator and the Project. Owner agrees not to provide copies of the ·Agreement or
disclose the terms of the Agreement to any unauthorized person or entity. Operator authorizes
Owner to provide copies of the Agreement and disclose the terms thereof to Owner's · family
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("family" shall be deemed to include all devisees or descendants of owner by will or intestacy),
attorney, accountant, financial advisor and any existing or prospective mortgagee, lessee, or
purchaser for the sole purpose of evaluating and advising Owner and for no other purpose, so long
as such authorized parties agree in writing to become subject to the confidentiality provisions
hereto and not to provide copies of the Agreement or disclose the terms thereof to any
unauthorized person or entity. Any Owner and party shall return all material containing any
confidential information to Operator immediately upon its request Any party agrees to destroy
immediately upon request by Operator such analyses, compilation, studies or other documents, and
any oral information will continue to be subject to the terms of this Agreement. Owner agrees that
Operator will have no adequate remedy at law if any party violates any of the terms of this
Agreement. In such event Operator will have the right, in addition to any other rights Operator
may have, to obtain injunctive relief to restrain any breach or threatened breach by third party or
specific enforcement of such terms plus reimbursement of attorneys' fees, court costs and all
associated expenses. No party shall publish, file for public record, reproduce, or otherwise
disseminate this document or any of the terms and provisions hereof to any party, other than the
Parties set forth above without the prior written consent of Operator, which consent may be
withheld for any reason and in Operator's sole discretion.

18.

Default and Remedies.

16
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Condemnation.

19.l Complete Taking. ff, at any time, any authority having the power of eminent
domain shall condemn all or substantially al l of the Operator's Property, or all of the
lmprovements thereon, for any public use or othetwise, then the interests and obligations of
Operator under this Agreement in or affecting the Operator's Property shall cease and terminate
upon the earlier of (i) the date that the condemning authority takes physical possession of lhc
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Opetator's Property or the Improvements thereon. (ii) the date that Operator is, in its so le
judgment, no longer able or pennitted to operate the Project on the Operator's Property in a
commercia11y viable manner, or (iii) the date of the condemnation judgment. Operator shall
continue to pay all amounts payable hereunder to Owner until the earlier of such dates, at which
time the Parties shall be relieved of any and all further obligations and conditions to each other
under this Agreement.
I 9.2 Partial Taking. If, at any time during the tenn of this Agreement, any authority
having the power of eminent domain shall condemn one or more, but not at~ of the Solar Panels,
or any portion of the Improvements or the Operalor's Property, then the interest and obligations
of Operator under this Agreement as to those Solar Panels or any portion of the Improvements or
the Operator's Property so taken shall cease and tenninate upon the earlier of (i) the date that the
condemning authority takes possession of such Solar Panels or any portion of the Improvements
or the Operator's Property, (ii) the date that Operator is, in its reasonable judgment. no longc:r
able or permitted to operate the Project on the Operator's Property, or any portion thereof, in a
commercially viable manner, or (iii) the date of the condemnation judgment; and, unless this
Agreement is terminated as hereinafter provided, this Agreement shall continue in full force and
effect as to the remafoder of the Solar Panels, Improvements and the Operator' s Property. If the
remainder of the Solar Panels or any other portion of the Improvements or the Operator's
Property is or becomes insufficient or unsuitable for Operator's purposes hereunder, as
determined by Operator in its sole discretion, then, subject to the rights of any Operator
Mortgagee under Section 13, Operator shall have the.right to tenninate this Agreement as to the
portion 9f the Operator's Propcny to which Operator ~ontinues to hold the rights, at which time
the Parties shall be relieved of 11ny further obligations and duties to each other under this
Agreement.
19.3 A pportionment, Distribution of Award. On any taking. all sums awarded.
including damages and interest, shall be paid as follows:
(a)
Any portion of the award by the court on account of any cost or loss that
Operator may sustain In the removal and relocation of Operator's Improvements, to Operator;
(b)
Any portion of the award by the court for Opcrator·s anticipated or lost
revenues or profits, to Operator;

(c)

Any portion of the award by the court for Owner's lost revenues, to

Owner;
(d)
All remaining amounts of the award, to Owner or Operator consistent with
applicable Kentucky law.

20.

Notice.

20.1

W riting. All notices given or pennitted to be given hereunder shall be in writing,

20.2 Delivery. Notice is considered given either (i) when delivered in person to the
recipient named below. (ii) upon receipt after deposit in the United States mail in a sealed
envelope or container, postage and postal charges prepaid, return receipt requested or certified
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mail, addressed by name and address to the party or person intended, or (iii) twenty-four (24)
hours from proper and timely delivery to an overnight courier service addressed by name and
address to the party or person intended as f~llows:
Notice to Owner:

Milton E. Crowder and Diane G. Crowder
Virginia S. Gaddis and Willliam L. Gaddis, Jr.
8628 Highway 416 W
Robards, KY 42452

Notice to Operator:

Boulevard Associates, LLC
700 Universe Blvd
Juno Beach, FL 33408
Attn: Land Services Administration
Telephone: (855) 552-9872

--------

20.3 Change of Recipient or Address. Either Party may, by notice given at any time
or from time to time, require subsequent notices to be given to another individual person,
whether a party or an officer or representative, or to a different address, or both . Notices given
before actual receipt or notice of change shall not be invalidated by the change.
2 1.

Miscellaneous Provisions.

21. l Successors and Assie:ns: The terms and provisions of this Agreemerit shall run
with the land and be binding on and inure to the benefit of the heirs, successors, assigns and
personal representatives of the Parties.' In accordance with ·!this Agreement, Operator in its
discretion may authorize other persons or entities to use the Operator Property for the purposes
stated in this Agreement
21.2 Memorandum . Simultaneously with the execution of this Agreement, the Parties
agree to execute and acknowledge a memorandum of this Agreement Operator may record the
executed memorandum in the public records of Henderson Cournty, Kentucky. ·
21.3 Entire Agreement. This Agreement and the attached Exhibits shall constitute the
entire agreement between the Parties and supersedes all other priior writings and understandings.
21 .4 Amendments. This Agreement shall not be amended or modified in any way
except by an instrument signed by the Parties and consented to by any Operator Mortgagee. The
Parties hereto shall at all times hereafter execute any documents and do any further acts which
may be necessary or desirable to carry out the purposes of this Agreement and to give full force
and effectto each and all of the provisions hereof.
21.5 Legal Matters. This Agreement shall be g;ovemed by and interpreted in
accordance with the then existing laws of the Commonwealth of Kentucky and the County where
the Owner's Property is located shall be considered the prop1er forum or jurisdiction for any
disputes arising in connection with this Agreement. The Parti,es agree to first attempt to settle
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any dispute arising out of or in connection with this Agreement by good-fa ith negotiation. If the
Parties are unable to reso lve am icably any dispute arising out of or in connection wi1h this
Agreement, each shall have all remedies available at law or in equity and as provided by this
Agreement Each Party waives all right to trial by jury and s pecifically agrees that trial of
suits or causes of action arising out of this Agreement shall be to the court of competen t
jurisdiction.
2 1 6 Severabilitv. If any term or prov1s1on of this Agreement, or the application
thereof to any person or circumstance shall, to any extent. be determined by judicial order or

decision to be invalid or unenforceable, the remainder of thi s Agreement or the application of
such tcnn or provision to persons or circumstances other than those as to which it is held to be
invalid. shall be enfo rced to the fullest extent permitted by law.
1 '1.7 Tax Credits. If under applicable law Operator becomes ineligible for an)
currently existing ta x credit, benefit or incenti ve fo r alternative energy expenditure established
by any local. state or federal governme nt. tht:n, at Operator's option. lhe Parties shall negotiate in
good fait h to amend thi::. Agreement or replace it with a different instrument so as to convert
Operator·s interest in the Operator Property to a substantially similar interest that makes
Operator eligible fo r such tax credit, benefit or incent ive. Such amendment or instrument shall
not impair any of Owner's rights or increase the burdens or obligations of Owner under this
Agreement.
21.8 Approvals. Whenever in th is Agreement the approval or consent of either Pa rty
is required or contemplated. unless otherwise speci fied, such approval or conscni shall not be
unreasonably withheld or delayed.
21.9 Authority . The signatories hereto warrant that each has the authority to execute
this Agreement on behalf of any entities which are Part ies lo lhis Agreement and 1hat each such
entity has executed this Agreement pu rsuant to its organ i1ationa l documents or a resolution or
consent of thei r Board of Directors or other governing body.

21. 10 Time of Essence. Time is of the essence of each provision oft.h is Agreement.
21. 1l Counterparts. This Agreement may be exi:cutcd in multiple counterparts, each
of which shall be det!med an original, and all of which together shall constitute a single
instrument.

fSignatures on Next Page I

20

Owner:

Joined by consenting spouse:

Milton E. Crowder

Diane G. Crowdt:r

L' J\, L-Jr• "'

Virgini

l ll
. Gaddis

~ct/~

S, };) {,,:;le~ ~

William L. Gaddis. Jr.

Operator:

Boulevard Associates, LLC
a Delaware limited liability company

By:
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EXHIBIT A
Legal Description of Owner's Propcrtv

The following described real property located in Henderson County, Kentucky. to- wit:
Tract 1:
Beginning at a point in the line of Lot No. 2, l pole from the Iine of the dower; thence S. 60 3/4
E. 9.68 chains to a point J pole from the Southeast comer of the dower; thence N. 30 3/4 E. I
pole to a stake. Southeast comer to the dower and Lot No. 5 (Double dogwood pointer); thence
S. 60 3/4 E. 14.88 chains to a stake comer to Lots 5 and 6; thence S. 30 3/4 W. 16. 77 chains to a
stake, 3 elm pointers, in Henry Funston's line, corner to Lot No. 7; thence N. 14 W. 7.51 chains
to a double sweet gum (1 prong down) comer to Henry Funston's land; thence S. 75 ½ W. 28.65
chains to a stake in Henry Funston's line, comer to Lot No. 2; thence N. 30 3/4 F.. 30.74 chains to
the beginning, containing 50 acres.
Also the right of way for a passway over a strip of land, beginning at the comer of Lots Nos. I
and 2 in the dower line and extending to the corner of the dower and Lot No. 5: thence with the
line of the dower and Lot No. 5 to the comer of Lots Nos. 4 and S: thence with the line of Lots
Nos. 4 and 5 to another corner of Lots Nos. 4 and 5; thence with the line of Lot No. 4 and A.O.
Edwards and F. Porter to Canoe Creek.
SA VlNGS AND EXCEPTING the following tract conveyed to C.A. Compton by deed dated
April I, I 889, from said George R. Smith, and recorded in Deed Book 14, page 246, in the
Henderson County Court Clerk1s Office, to wit:
Beginning at a stake in the line between Geo. R. Smith and Ella Compton and 5 poles 14 links
from the Southeast corner of the dower interest; thence S. 60 1/4 E. 58 poles and 22 links to a
stake in Addie Smith's tine: thenc.e S. 31 W. 66 poles and 20 links to a stake in Henry Funston's
line and double elm and single elm marked as pointers; thence with said Funston's line, N. 13 ½
W, 30 poles and 5 links to a gum and comer to Henry Funston; thence with another line of said
Funston, S. 84 W. 31 poles and 8 links to a stake in said line; thence N. 20 ½ E. 67 poles and 14
links to the beginning, containing 16.63 acres.

FURTHER SAYING AND EXCEPTING the following parcel conveyed by Thomas A. Smith
and wife, to Otho Alexander by deed dated August 14, 1946, and recorded in Deed Book 127,
page 416, to wit:
Beginning at a stake in the boundary of the lands of Thomas A. Smith and Mrs. EuJa Spencer
and at a point 3 poles North 42° W. from a twin black oak and continuing two chains N 42 W to
a stone in the line of Mrs. Eula Spencer at the point where the land
Otho Alexander and
Thomas A. Smith meet: thence Nortneast with the meanderings of an old creek to the middle of
the present drainage ditch; thence N. 55 E. 3 poles to the mouth of a small drainage ditch ; thence
with the middJe of said ditch to the beginning, containing .6 of an acre, more or less.

of

Tract 2:
Lot No. 2 in the Division of the lands of Thomas A. Smith, to wit:
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Beginning at a stone 40 feet from the middle of the L&N R.R. on the East side of same in Henry
Funston's line and 20 feet from the comer~ thence N 30 3/4 E. 43.85 chains to a point in the line
of Lot No. I and I pole from the line of the dower~ thence S. 60 3/4 E 13.38 chains to a point in
the line of Lot No. 3, I pole from the line or the dower: thence S. 30 3/4 W. 30.79 chains to a
stake in Henry Funston's line. a corner to Lot No. 3; thence S. 75 ½ W. 18.89 chains to the
beginning. contain ing 50 acres.
Also. the right of way for a passway over a strip of land. beginning at the comer of Lots Nos. I
and 2 in the dower line and extending to the i;orner of dower and Lot No. 5: thence with line of
dower and Lot No. 5 lo the corner of Lots Nos. 4 and 5: thence with the line of Lots 4 and 5 lO
another corner of Lots Nos 4 and 5; thence with the line of Lot No. 4 a11d A.O. Edwards and F.
Porter to Canoe Creek.

SAVING AND EXCEPTIN G from the above tract, the followi ng described tract co nveyed by
G.R. Smith to A.S. Denton by deed dated March 31, 1902, and recorded in Deed Book 32, page

299, in the office aforesaid .
Beginning at a stake in the East line of Robards and Busby Station Road, 16 feet from Henry
Funston's line: thence N. 21 1/4 W. 30 links to a stake on east side of above mentioned road in
Ed. Otey's line; thence with Ed. Otey's line N. 32 E. 126 poles to a fence post in said line; thence
S. 74 E. 35 poles 8 6/ 10 links to a stake: thence S. 2 I W. 88 poles and 16 links to a stake 16 feet
at right angles from Henry Funston's line; thence S. 77 W. 69 poles and 21 links to the
beginning, containing 30 acres.
Tract 3:
Lot No. 2 of the Division of the dower of Margaret Smith, deceased, bounded as follows:
Oeginning at a point in midult' of Creek, corner 10 Lot No. 4 of this Div ision; thence with line of
Lc>l No. 4 and middle of ditch S. 55 E. 63 poles to a point in the middle of ditch corner to Lot
No. I of this division, elm pointer; thence S. 3 1 1/2 W. I l3 poles to a stake corner to Lot No. I
in Iine of private passway: thence N. 59 W., 35 poles and 12 Iinks to :1 stake. comer to Lot No. 3.
a passway along this line from this comer to a point 16 feet S. 59 E. from Ed. Otey's corner is
reserved for Lot No. 3: thence N. 31 ½ E. 52 poles and 9 links to a stake in a ditch, corner to Lot
No. 3: 1hence N 44 W. 15 poles to a fence post corner to Lot No. 4. hackberry pointer; thence N.
3 1 1/2 E. 2 1 poles to a stone, corner to Busby land: thence N. 59 W. IO poles to a stake, corner to
the Busby land: thence N. 31 ½ E. 28 poles to middle of the creek: the-nee 1'\. 31 ½ E. 28 poles to
middle of the creek; thence with creek to begi nning, containing 32.61 acres.
Tract 4:
Lot No. 3 in the Division oft he Dower of Margaret Smith, deceased, bounded as fol lows: A tract
of land E.ast of L&N R.R. containing 5 acres, to wit:
Beg inning at a slake in a line between F,d. Otey and E.A. Royster: running N. with E.A. Royster
and Manie L Ligon: East and South with Richard Smith 1s line.
AVfNG AND EXCEPTING the followi ng described property convtyed by George R. Smith to
I:.dwin A. Royster by deed dated December 3. 1913, and recorded in Deed Book 50, page 433, in
the office aforesaid. Beginning at a stake. two white oaks pointers comer to E.A. Royster; thence
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N. 33 ½ E. 6.20 chains to a double black oak on the bank of a branch; thence N. 42 3/4 W. 2.74
chains to a stone, comer to E.A. Royster and J.M. Alexander; thence S. 33 ½ W. 6.84 chains to a
stake comer to E.A. Royster; thence S. 57 ½ E. 2.50 chains to the Beginning, containing 1.63
acres.
CONTAINING, IN ALL 88. 75 acres, more or less, but subject to legal highways.
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HOLDING PAGE FOR EXffiBlT B
Preliminary Lease and Easement Improvement Plan and Acreage Calculation
To be Delivered with Option Notice
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HOLDING PAGE FOR EXHIBIT C
As Built Lease and Easement Improvements and Final Acreae;e Calculation
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EXHIBIT D

Lease and Easement Compensation

(2)

Payment for Lease and Easements.

27

(3)

Crop Compensation .
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(5)

Payment Allocation Schedule.
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Kentucky

SOLAR LEASE AND EASEMENT AGREEMENT
I.
Parties. This Solar 1ttase, and f\asement Agreement ("Agreement") is made and entered
as of the II day of
I t' I \- , 2020 ("Effective Date"), by and between Dawson
Family Fa~LC, a Kentul:'ky Iii ited liability company ("Owner") and Boulevard Associates,
LLC, a Delaware limited liability company ("Operator"), which are sometimes individually
referred to as a "Party" and collectively as the "Parties".
2.
Proiect. This Agreement relates to the solar-powered electrical power generation and
transmission project known as the "Sebree Solar Energy Center" to be located in Henderson
County, Kentucky ("Project"), which may be wholly or partially located on the Owner's property
legally described on the attached Exhibit A to this Agreement ("Owner's Property"). Upon
Operator's exercise of the Option (as defined below), the Project shall include (i) the Lease of
Owner's Property described in Section 4, (ii) the Easements referenced in Section 5 that are located
on the Owner's Property, and (iii) the Improvements referenced in Section 8 to be constructed on
Owner's Property. The Lease, Easements and Improvements are sometimes collectively referred
to as the "Operator Property".

3.
Option. Owner grants to Operator an exclusive option ("Option") to acquire the Lease and
Easements referenced in Sections 4 and 5 in accordance with the following terms and conditions.
Operator shall be entitled to acquire the Lease and the Easements in their entirety or in part, as
Operator deems appropriate.
3.l
Option Term. The period during which Operator may exercise the Option shall
be for a term of fom· (4) years, commencing on the Effective Date ("Option Term").
3 .2
Option Payment. As consideration for the granting of the Option, Operator
agrees to pay Owner the Option Payment set forth in Exhibit D.
3.3
Use of Owner's Property. During the Option Term, Operator and its employees,
agents and contractors shall have a right to enter upon the Owner's Property and the right of
ingress and egress over and across the Owner's Property for the purposes of (i) surveying the
Owner's Prope1ty; (ii) performing such other tests and studies as Operator may desire in
connection with the Option, including, without limitation, environmental, avian and cultural
resource assessments, and geotechnical, foundation and soil tests, provided that such activities do
not unreasonably interfere with Owner's use of the Owner's Property; and (iii) installing,
maintaining, operating, inspecting and removing one or more weather related instruments
("Weather Instrument") and fencing of said Weather Instrnment and including the performance
of all tests and studies associated therewith. Owner shall not permit any other individual or
entity except Operator or its affiliates to install a Weather Instrument on Owner's Property.

Right to Grant Option. Owner warrants and represents to Operator that (i) the
3.4
statements in Section 9 concerning Owner's title to
the Owner's Property are true and correct;
I
(ii) Owner has the authority to grant this Option t9 Operator witho11t tiie consent or approval of
any other party; and (iii) there are no other existing options, rights of first refusal, contracts to
purchase, leases or mortgages that would prevent Operator from exercising its rights with respect
to the Option.

3.5
Exercise of Option. Operator may exercise the Option by giving written notice
to Owner ("Option Notice") .at any time during the Option Term. Operator shall specify in the
Option Notice the Commencement Date referenced in Section 6.1.1. On the Commencement
Date, the Lease and Easements referenced in Sections 4 and 5 shall automatically become
effective, and the Parties shall be subject to all of the terms and conditions of this Agreement
with respect to such Lease and Easements and all rights and obligations relating thereto.
3.6
Termination of Option. If Operator fails to exercise the Option within the
Option Term, the Option and the rights of Operator as the optionee shall automatically terminate.
4.
Lease. Upon exercise of the Option by Operator, Owner leases to Operator, and
Operator leases from Owner, Owner's Property for the Lease and Easement Tenn (defined in
Section 6.1) in accordance with the terms and conditions of this Agreement ("Lease"), which
Lease grants Operator and its agents, contractors, and employees the right to use the Owner's
Property for the following permitted uses:
4.1
Construction Right. Operator leases Owner's Property for the purpose of
constructing, operating, maintaining, repairing, replacing, and removing all or any part or
component of the Improvements whether located on Owner's Property. Operator may exercise
its right to use all or any part of the Owner's Property as and when Operator deems it necessary
or advisable to do so to perform the activities for which this right is granted, including, without
limitation, staging areas and parking for Operator's employees.

4.2
Access Right. Operator leases Owner's Prope1ty for unobstructed vehicular and
pedestrian access and ingress to and egress from the Improvements, Owner's Property and any
public roadways, and to construct, maintain, and utilize Roadway Improvements on the Owner's
Property. Owner shall not permit others to obstruct or damage the roads or Roadway
Improvements located on the Owner's Property or in any other way interfere with Operator's
rights under this right. Operator shall repair any damage done to Roadway Improvements which
result from use by Operator, its agents, servants or employees. Such roads shall be maintained in
the condition necessary for use by Operator's equipment, and with regard to existing roads, shall
be maintained in at least the condition that existed prior to Operator's use.
4.3
Solar Panels Right. Operator leases Owner's Property for Operator to construct,
operate, replace, relocate, remove, and maintain Solar Panels and the appurtenant Collection
Facilities, together with associated roads and parking areas on Owner's Property.
4.4
Collection Facilities Right. Operator leases Owner's Property for Operator to
construct, operate, maintain, replace, relocate or remove Collection Facilities on and under the
Owner's Property.
4.5
Substation Right. Operator leases Owner's Property for Operator to construct,
operate, maintain, replace, relocate or remove one pr more Substations on Owner's Property.
4.6
Telecommunication Right. Operator leases Owner's Property for Operator to
construct, operate, maintain, replace, relocate or remove Telecommunication Facilities on and
under the Owner's Property.
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4.7
Weather Instrument Right. Operator leases Owner's Property in order to
construct, operate, replace, relocate, remove, and maintain a Weather Instrument and the
appurtenant Collection Facilities on Owner's Property.
4.8
Battery Facilities Right. Operator leases Owner's Property in order to construct,
operate, replace, relocate, remove, and maintain one or more Battery Facilities on Owner's
Property.
5.
Grant of Easements. Upon the exercise of the Option by Operator, Owner grants to
Operator, and Operator accepts from Owner, for the Lease and Easement Term referenced in
Section 6.1, the following easements over and across the Owner's Property in accordance with
the terms and conditions of this Agreement. The following easements are for the benefit of
Operator and Operator's agents, contractors and employees and located on the Owner's Property
and are collectively referred to as the "Easements".
5.1
Sun Non-Obstruction Easement. Owner grants Operator an irrevocable,
exclusive easement for the right and privilege to use, maintain and capture the free and
unobstructed sunlight over and across the Owner's Property. Owner shall not engage in any
activity on Owner's Property or any other neighboring propetty owned by Owner that might
interfere with the sunlight direction over any portion of Owner's Property; cause a decrease in
the output or efficiency of any Solar Panel or Weather Instrument; or otherwise interfere with
Operator's operation of the Project or exercise of any rights granted in this Agreement
(collectively "lnterference").This grant of the easement expressly includes the right of Operator
to enforce Operator's rights, including the physical removal of trees or stmctures (except existing
trees and structures) causing Interference to the Project contemplated by Operator. · Operator
shall notify Owner before making any such removals.
5.2
Effects Easement. Owner grants to Operator an easement over Owner's Property
for visual, view, light, flicker, noise, shadow, vibration, electromagnetic, electrical and radio
frequency interference, and any other effects attributable to the Project located on the Owner's
Property.
6.
Term. The term of this Agreement ("Term") includes the Option Term referenced in
Section 3.1, the Initial Lease and Easement Term as described in Section 6.l.1 and the Extended
Lease and Easement Term as described in Section 6. 1.2 (together, the Initial Lease and Easement
Term and the Extended Lease and Easement Term, if applicable, is defined as the "Lease and
Easement Term").
6.1

Lease and Easement Term.

6.1. l Initial Lease and Easement Term. The initial term of the Lease and
Easements shall commence on the date specified by Operator in the Option Notice
("Commencement Date"). The initial term of1the Lease and Easements shall end thirty (30)
years after the Commencement Date (the "Initial Lease and Easement Term"), subject to the
rights of renewal and termination as provided in this Agreement.
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6.1.2 Extended Lease and Easement Term. Operator shall have the right to
extend the Term of this Agreement for two (2) consecutive terms of five (5) years each in
accordance with the terms and provisions of this Agreement (collectively "Extended Lease and
Easement Term") by providing written notice to Owner of Operator's intent to extend the Term
within one hundred eighty (180) days of the end of the existing Term. Each Extended Lease and
Easement Term shall begin on the expiration date of the Initial Lease and Easement Term or
previous Extended Lease and Easement Term, as the case may be. During the Extended Lease
and Easement Term, Operator shall pay Owner the amounts set forth in Exhibit D as the
consideration for the Lease and Easements.
6.1.3 Delays During Lease and Easement Term. At Operator's option, the
Term may be extended for a period of time equal to the period of time during which operation of
the Project is delayed or suspended because of the occurrence of a Regulatory Suspension or
Force Majeure, which are defined as follows:
(i) "Regulatory Suspension" shall mean the enactment or application of
any law, order, rule, or regulation of the Kentucky Public Service Commission, Federal Energy
Regulatory Commission, or other local, state, or federal government authority having jurisdiction
over the Project or Operator, or the failure of any such governmental authority to issue an
approval or permit pursuant to any such law, order, rule, or regulation, which results in the delay,
interruption, or suspension of the production, sale or transmission of electricity from the Solar
Panels; and
(ii) "Force Majeure" shall mean causes beyond the reasonable control of
and without the fault or negligence of the Party claiming Force Majeure, including but not limited
to acts of God, labor unrest (including, but not limited to, slowdowns, picketing, boycotts or
strikes), flood, earthquake, storm, fire, lightning, explosion, power failure or power surge,
vandalism, theft, the cutting of power, transmission or other lines, wires or cables to the Project by
persons other than Operator's employees or contractors, epidemic, war, revolution, riot, civil
disturbance, sabotage, change in law or applicable regulation subsequent to the Commencement
Date and action or inaction by any federal, state or local legislative, executive, administrative
judicial agency or body which in any of the foregoing cases, by exercise of due foresight such
Party could not reasonably have expected to avoid, and which, by the exercise of due diligence, it
is unable to overcome.

TI1e Parties shall be excused from performing their respective obligations under this
Agreement, other than Operator's obligation to make Annual Installments Payments and payments
of its share of Taxes as set forth below, and shall not be liable in damages or otherwise if and to
the extent that they are unable to so perform or are prevented from performing by a Force Majeure,
provided that: (i) the non-performing Party, as promptly as practicable after the occurrence of the
Force Majeure, but in no event later than thirty (30) days thereafter, gives the other Party written
notice describing the particulars of the occurrence; (ii) the suspension of performance is of no
greater scope and of no longer duration than is reasonably required by the Force Majeure; (iii) the
non-performing Party uses good faith and commercially reasonable efforts to remedy its inability
to perform; and (iv) as soon as the non-performing Party .is able to resume performance of its
obligations excused as a result of the occurrence, each Party shall give prompt written notification
thereof to the other Party.
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6.2
Termination by Operator. Provided Operator is not in default under any term of
this Agreement, Operator, at its option, shall have the right to terminate this Agreement at any
time during the Tenn of the Agreement, as to all or any part of the Operator Property.
Termination shall be effective thirty (30) days after written notice of such termination to Owner.
In the event that the termination is effective prior to the end of the twentieth (20 th) year of the
Lease Term, Operator shall pay to Owner an early termination fee of one year of Annual
Installment Payments then in effect. If the termination is a partial termination prior to such
twentieth year, the early termination fee shall be prorated according to the acreage terminated. If
Operator's notice is a full termination of the Operator Property, the Parties shall be relieved of all
further duties and obligations under this Agreement, other than (i) the payment of any accrued
and unpaid obligations owed by either Party as of the date of termination; (ii) the removal of the
Improvements by Operator pursuant to Section 8.11; and (iii) any other obligations and liabilities
that are expressly stated in this Agreement to survive such termination. Upon any such partial
termination by Operator, the Parties shall be relieved of all further duties and obligations under
this Agreement with respect to the portion thereof terminated by Operator, subject to the
obligations and liabilities referenced in items (i) through (iii) above that shall continue to be
applicable to the terminated portion of this Agreement. The Parties agree to execute an
amendment to this Agreement evidencing such partial termination.
7.
Payments. If Operator exercises the Option referenced in Section 3, Operator agrees to
pay Owner the amounts set forth in Exhibit D as consideration for the Lease, Easements and
Operator's other rights and interests in the Owner's Property.
8.
Improvements. Operator shall have the right, at its sole cost and expense, to construct,
install, maintain, use, operate, repair, replace, relocate and remove all facilities, structures,
equipment, machinery, wires, conduit, cables, poles, materials and property of every kind and
character required for the cons'truction and operation of portions of the Project on the Owner's
Property, including, but not limited to, the Solar Panels, Collection Facilities, Substations,
Telecommunication Facilities, Weather Instruments, Roadway Improvements and Battery
Facilities referenced in Sections 8.1 through 8.7 (collectively, the "Improvements").
8.1
"Solar Panels" shall mean any photovoltaic energy system designed for the
generation of electrical power from the collection of sunlight, including without limitation, the
photovoltaic panels, foundations, support structures, braces and related equipment.
"Collection Facilities" shall mean all Improvements whose purpose is to deliver
8.2
electrical power generated by the Solar Panels to an electrical power grid or other system,
including without limitation transformers, overhead and underground electrical collection lines,
telecommunication lines, splice boxes and interconnection facilities.

8.3
"Substations" shall mean electrical lines, meters, monitoring and control
equipment, switches, transformers, all structures, equipment, enclosures, fencing, security
devices, and other electrical and communications equipment necessary to condition and increase
the voltage of electricity generated by the Project to make it suitable for transmission on, and to
deliver it to, Collection Facilities connected to an electric power grid or other system.
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8.4
"Telecommuuicatiou Facilities" shall mean all Improvements whose purpose is
to provide telecommunication services solely relating to the Project or any of Operator's solar
powered projects, including telephone, closed-circuit television, microwave, internet, computer
data and other telecommunication services.
8.5
"Weather Instrument" shall mean instruments used primarily to gather and
transmit sunlight and meteorological data relating to the Project, and includes the instrument's
foundations, guy wires, sunlight and meteorological data acquisition equipment, power source,
and any required data and electrical transmission lines.
8.6
"Roadway Improvements" shall mean all improvements that may be necessary
to construct, maintain and repair any new and existing roadways and other means of ingress and
egress over, across and along the Owner's Property, including paving or surfacing of the
roadways with asphalt, gravel or other roadway materials, installation of road signs and the
construction and installation of culverts, bridges, drainage ditches, gates, cattle guards and
similar structures and facilities.
8.7
"Battery Facilities" shall mean a type of equipment that can be given a new
charge by passing an electric current through it designed for the storage of electrical power
including without limitation, batteries and other devices for storage of electrical energy,
foundations, support structures, braces and related equipment.
8,8
Ownership of Improvements. Except as otherwise provided in Section 11.7, all
Improvements shall at all times remain the property of Operator, and Owner shall have no right,
title or interest therein. All Improvements constructed or placed 011 the Owner's Property by
Operator during the Term of this Agreement may be repaired, replaced, relocated, removed,
added to or expanded upon by Operator at any time during the Term of this Agreement. Owner
expressly waives any statutory lien or common law liens on the Improvements to which Owner
might be entitled.
Construction Liens. Operator shall not permit any liens arising out of Operator's
8.9
use of the Operator Property under this Agreement to be filed against the Owner's Property.
Operator shall, within sixty (60) days after it receives notice of the lien, provide a bond or other
security that Owner may reasonably request, or remove such lien from the Owner's Property in
the manner provided by applicable law.

8.10 Location oflmurovements. The acreage required from the Owner's Property for
the Improvements for which the Lease and Easements are being granted cannot be determined
until the completion of Operator's inspection, testing, study and surveying of the Owner's
Property during the Option Term. Along with the Option Notice, Operator shall deliver to
Owner a proposed plan of development showing the contemplated locations of the Improvements
and a preliminary calculation of the acreage as determined by the area bounded by a perimeter
fence required for the Project, which shall serve as the Exhibit B to this Agreement. During the
final development and construction of the Project, such locations may need to be amended.
Following construction of the Project, Operator shall provide Owner an "as-built" survey of all
Improvements on Owner's Property and the final calculation of the acreage as determined by the
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area bounded by a perimeter fence required for the Project, which shall serve as Exhibit C to this
Agreement. Further, following construction, the Improvements may need to be relocated or
rerouted by Operator, which Operator may perform, at any time during the Term of this
Agreement, so long as the nature and extent of any such relocated or rerouted Improvements are
not materially different and impose no materially greater burden on the Owner's Property than
the original locations or routes, and so long as Operator takes commercially reasonable efforts to
minimize disruption or inconvenience to Owner.
8.11 Removal oflmurovements. Upon full or partial termination of any of the Lease
Rights or Easements, Operator shall remove all Improvements and restore the area formerly
occupied by the Improvements to substantially the same physical condition that existed
immediately before the construction of the Improvements (the "Removal Obligations"). At
Owner's request, all or any part of the Roadway Improvements may be left for use by Owner.
8.12 If a governmental authority does not require a performance bond or security for
removal of the Improvements, then upon the earlier to occur of: (i) the termination of this
Agreement; or (ii) on the twentieth (20th) anniversaty of the commercial operations date of the
Project, Operator shall obtain and deliver to Owner a bond in form and substance reasonably
satisfactory to Owner securing Operator's Removal Obligations (the "Removal Bond"). The
Removal Bond shall be equal to the estimated amount, if any (the "Net Removal Costs"), of
removing the Improvements from Owner's Property. Operator shall not be required to deliver
such Removal Bond to Owner if Operator has delivered such a bond in connection with the
permitting of Owner's Property or any other portion of the Improvements for the Project. Once
in place, Operator shall keep such bond, or a like replacement, in force throughout the remainder
of the Term. The Net Removal Costs shall be determined by the Parties hereto acting in good
faith. If the Parties cannot agree upon the Net Removal Costs within sixty (60) days of their first
attempt to do so, then the Net Removal Costs shall be determined by an independent engineer
mutually selected by the Parties. If the Parties cannot agree upon such independent engineer
within the next thirty (30) days, then by an independent engineer appointed by a District Judge of
Henderson County, Kentucky; and the decision of such an independent engineer (however
selected) as to the Net Removal Costs shall be conclusive as between and binding upon, the
Parties. If an independent engineer is selected, then the Parties hereto shall equally share all of
the costs associated with the independent engineer's determination of the Net Removal Cost. If
the Removal Bond is unavailable or an alternate form of security is more economical or
desirable, then Operator may substitute an alternate form of security, such as a letter of credit,
other form of bond, or guarantee reasonably acceptable to Owner that provides substantially
equivalent security as the Removal Bond. Operator shall continue to ake Annual Installments
Payments until the Removal Obligations are substantially completed, prorated to the date of
substantial completion. Operator shall re-determine the Removal Cost every five (5) years after
the initial posting of the Removal Bond.
9.
Ownership and Title Matters. Owner warrants at1d represents to Operator, both as of
the Effective Date, and as of the Commencement Date as follows:

Authority. Owner represents and warrants that it is the holder of fee simple title
9.1
and is the sole owner of the Owner's Property and has the unrestricted right and authority to sign
this Agreement and to grant Operator the Lease and Easements and other rights granted in this
7

Agreement. When signed by both Parties, this Agreement constitutes a valid and binding
agreement enforceable against Owner in accordance with its terms.
9.2
Other Agreements. The Owner's Property is not subject to any other
agreements, options, rights of first refusal or other prior right of any party to purchase, lease or
acquire easements in the Owner's Property, or create any prior claim or right that would preclude
or interfere with Operator's rights and interests under this Agreement and the Lease and
Easements.

Minerals. Except as disclosed by Owner to Operator at the time of the execution
9.3
of this Agreement by Owner, to the best of Owner's knowledge and belief, Owner owns all of
the oil, gas and other minerals, and all rights thereto as on or under the Owner's Property.
9.4
Owner Mortgage. Except as disclosed by Owner to Operator at the time of the
execution of this Agreement by Owner, there are no mmtgages encumbering the Owner's
Property ("Owner Mortgage").
9.5
Notice and Opportunity to Cure. If there is an Owner Mortgage encumbering
Owner's Property and Owner receives from the holder thereof any notice that payments are
overdue, Owner shall notify Operator and each Operator Mortgagee (as defined at Section 13.1)
by sending a copy of such overdue payment notice to Operator by the earlier of (i) five (5) days
after receipt, or (ii) three (3) business, days prior to the date by which a default under or in respect
of such Owner Mortgage could occur. If Operator or any Operator Mortgagee determines that it
would be in Operator's interest to make such payments to Owner Mortgagee on Owner's behalf,
whether as a result ofreceiving such notice or otherwise, Operator shall have the right to make
such payments and to credit the payments so made against the Annual Installment Payment next
due under the Agreement.
9.6
Subordination, Non-Disturbance & Attornment Agreement. If there is an
Owner Mortgage encumbering Owner's Property, Owner shall cooperate with Operator to obtain
a Subordination, Non-Disturbance and Attorr1111ent Agreement ("SNDA") in the form prepared
and provided by Operator, from each Owner Mortgagee, pursuant to which sueh Owner
Mortgagee agrees, among other things, not to disturb Operator's possession and use of the
Owner's Property. Owner shall not incur any loss in income, expense, obligation or liability
with regard to the SNDA. Operator shall, at its sole cost and expense, record each such SNDA
in the Office of the County Clerk in which Owner's Property is located. If Owner fails to deliver
a SNDA from each Owner Mmtgagee, Operator may, at its sole option, either (i) terminate this
Agreement immediately upon written notice to Owner, or (ii) take such action as Operator deems
reasonably necessary to effect the rights granted to Operator hereunder, and off-set all amounts
expended in such efforts against the Annual Installment Payments and any other amounts due
hereunder or in respect hereof.
I 0.
Representations and Warranties of Own~r. Owner hereby makes the following further
representations and warranties both as of the Effective Date, and as of the Commencement Date:
10.1 Physical Condition.
Owner has no knowledge of any existing physical
conditions of the Owner's Property which would prevent, significantly restrict or make more
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expensive Operator's development of the Owner's Property for the purposes specified in this
Agreement, or which could, with the passage of time, or the giving of notice, constitute a
violation of any currently applicable governmental law, ordinance, order, rule or regulation.
10.2 Legal Restrictions. Owner has no knowledge of any law, regulation, ordinance
or order of any local, state or federal governmental authority which wonld prohibit or
significantly restrict Operator's development of the Owner's Property pursuant to this
Agreement. This Agreement does not violate any contract, agreement, instrument, judgment or
order to which Owner is a party or which affects the Owner's Property. To the best of Owner's
knowledge, the Owner's Property is currently in full and complete compliance with all
governmental laws, ordinances, orders, rules and regulations applicable to the Owner's Property.
10.3 No Litigation. No litigation is pending and, to the best of Owner's knowledge,
no litigation or administrative actions are proposed, threatened or anticipated with respect to any
matter affecting the Owner's Property. If Owner learns of any litigation or administrative action
proposed, threatened or instituted with respect to the Owner's Property, Owner shall give
Operator notice within thirty (3 0) days thereof.
10.4 Survival. The representations and warranties set forth in this Section 10 shall
survive the execution and delivery hereof.

11.

Use, Operation and Maintenance.

11.1 Exclusive Use by Operator. Operator shall have the exclusive, after the
execution of the option and during the lease and easement term, right during the Lease and
Easement Term (i) to use and possess the Owner Propetty in connection with the Project and
other similar solar-powered electrical power generation projects; (ii) to investigate, inspect,
survey, and conduct tests of the Owner's Property, including, but not limited to, meteorological,
environmental, archeological and geotechnical tests and studies; (iii) to use and convert all of the
sunlight resources on the Owner's Property; and (iv) to undertake such other activities on the
Owner's Property that may be related to the Project, including, without limitation, the storage of
Solar Panels, materials and equipment during the installation and construction of the
Improvements; development and operation of communications systems; and site tours of the
Project for visitors and other interested parties.
11.2 No Required Installation or Operation. Nothing in this Agreement shall be
interpreted as imposing on Operator any obligation to install Solar Panels or other Improvements
on the Owner's Property, or to operate the Project on the Owner's Property. Operator shall have
the sole discretion to determine if and when any Solar Panels and other Improvements may be
constructed on Owner's Property, and if and when to commence the operation of the Project on
the Owner's Property.
11.3 Permits and Approvals. Operator shall be responsible, at its sole cost and
expense, for obtaining any governmental permits and approvals necessary for the construction
and operation of the Project and the construction and operation of the Improvements. Owner
shall cooperate with Operator as necessary to obtain any governmental or utility approvals or
permits, including, without limitation, signing any applications for such approvals, provided that
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Owner shall not incur any loss in income, expense, obligation ot· liability with respect to
Operator obtaining such permits or approvals.
11.4 Compliance with Laws. Operator shall comply in all material respects with
valid laws applicable to the Owner's Property and the Operator Property. Operator shall have
the right, in its sole discretion and at its sole expense, in Operator's name to contest the validity
or applicability to the Owner's Property and the Operator Property of any law, ordinance, statute,
order, regulation, property assessment or the like made by any governmental agency or entity.
Operator shall control any such contest and Owner shall cooperate with Operator in every
reasonable way in such contest, provided that Owner shall incur no expense, obligation or
liability with regard to such contest.
11.5 Care and Appearance. Operator, in its exercise of the lease, easement and other
rights granted hereunder shall, at all times, maintain the Owner's Property and the Improvements
in a reasonably neat, clean and presentable condition. Operator shall not willfully or negligently
damage or destroy the Owner's Prope1ty and shall keep the Owner's Property clean and free of
debris created by Operator, its contractors, or others brought on to the Owner's Property by
Operator. Operator shall not use the Owner's Prope1ty for storage, except for materials,
construction equipment and vehicles directly associated with construction or maintenance of the
Improvements on the Owner's Property or adjacent properties that are part of the Project.
Operator will take actions to control erosion control as per the requirements of the USEPA Clean
Water Act and KY National Pollutant Discharge Elimination System (NPDES) as administered
by the KY Energy and Environment Cabinet (EEC)

I 1.6 Fences and Gates.
At Owner's request, Operator shall repair or replace any
fences, gates or cattle guards damaged or removed in connection with Operator's activities on
the Owner's Property. Fences removed from the Owner's Property, if replaced, shall be re-built
by Operator at its expense in mutually agreeable locations. All fence repair and construction
shall be substantially similar to the construction of existing fences and cattle guards on Owner's
Property. Any gates opened for access to Owner's Property by either Party shall be closed
immediately after passing through so that livestock may not pass through. Once completed, all
replacement fences, gates and cattle guards shall be owned and maintained by Owner. Upon
abandonment or termination of the rights granted to Operator in this Agreement, any fences,
gates and cattle guards installed by Operator shall remain and become the propetty of Owner.
To minimize the need for temporary fencing, Owner will cooperate with Operator to avoid
pasturing animals on or near the Improvements during periods of construction, maintenance or
removal activity by Operator. Owner will discuss with Operator what temporary fencing is
necessary during the periods of construction, maintenance or removal activity by Operator.
11. 7

Roadway Maintenance and Repairs. Operator agrees to maintain and repair all
Roadway Improvements located on the Operator Property;
12.

Taxes.

12.1 Owner's Taxes. Owner covenants and agrees to pay prior to delinquency all real
and personal property and other taxes, general and special assessments, and other charges of
every description ("Taxes") levied or assessed against the Owner's Property and all
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improvements thereon by governmental authorities, other than Operator's Taxes referenced in
Section 12.2 (Taxes, excepting Operator's Taxes, are hereinafter refetTed to as "Owner's
Taxes").

12.3 Failure to Pay. In the event ei ther Party fails to pay their share of Taxes prior to
delinquency, the other Party shall have the right to pay such Taxes and any accrued penalties or
interest, which payments sha ll increase or be offset against other Payments due under this
Agreement.
12.4 Ogerator's Right to Contest. Operator may contest the legal validity or amount
of any Operator's Taxes for which it is responsible under this Agreement, and may institute such
proceedings as it considers necessary, provided that Operator shall bear all expenses in pursuing
such contest or proceeding. With respect to any Taxes which may constitute a lien on the
Owner's Property, Operator shall promptly pay such Taxes unless the proceeding in w hich it
contests such Taxes shall operate to prevent or stay the collection of the Taxes so contested or
unless Operator removes any such lien by bonding or otherwise. Owner agrees to render to
Operator all reasonable assistance in contesting the validity or amount of any such Taxes, with
the exception of Taxes levied by Owner, including joining in the signing of any reasonable
protests or pleading which Operator may deem advisable to tile; provided, however, that
Operator shall reimburse Owner for its reasonable out-of-pocket expenses, includ ing reasonable
attorneys ' fees incurred in connection with providing such assistance.
13.

Mortgage of Operator Property.

13.l Ri2,ht to Mortga2,e. Operator may, upon written notice to Owner, but without
requiting Owner's consent or approval, mortgage, collaterally assign, or othe1wise encumber and
grant security interests in all or any part of its interest in this Agreement and the Operator
Property. T hese various security interests in all or a part of this Agreement and the Operator
Property are collectively referred to as an "Operator Mortgage" and holder of such security
interest, an "Operator Mortgagee". Any Operator Mortgagee shall use the Operator Property

11

only for the uses permitted under this Agreement. Whenever Operator has granted a security
interest under this Section 13, it will give Owner notice of the Operator Mortgage (including the
name and address of the Operator Mortgagee for notice purposes) to Owner within thirty (30)
days; provided that failure to give this notice shall not constitute a default under this Agreement,
but rather shall only have the effect of not binding Owner to provide such Operator Mortgage
notice until the Operator and its address is given to Owner.
13.2 Notice of Default and Opportunity to Cure. As a precondition to exercising
any rights or remedies related to any alleged default by Operator under this Agreement, Owner
shall give written notice of the default to each Operator Mortgagee at the same time it delivers
notice of default to Operator, specifying in detail the alleged event of default and the required
remedy. Each Operator Mortgagee or its designee shall have the right, but not the obligation, to
cure any default as Operator, and/or the right, but not the obligation, to remove any
Improvements or other property owned by Operator or such Operator Mortgagee located on the
Owner's Property to the same extent as Operator. The cure period for any Operator Mortgagee
shall be the later of (i) the end of the Operator cure period under Section 18; (ii) thirty (30) days
after such Operator Mortgagee's receipt of the default notice; or (iii) if applicable, the extended
cure period provided for in Section 13.3. Failure by Owner to give an Operator Mortgagee
notice of default shall not diminish Owner's rights against Operator, but shall preserve all rights
of the Operator Mortgagee or its designee to cure any default and to remove any Improvements
or other property of Operator or the Operator Mortgagee located on the Owner's Property.
13.3 Extended Cure Period. lf any default by Operator under this Agreement cannot
be cured without the Operator Mortgagee obtaining possession of all or part of the Operator
Property, then any such default shall be deemed remedied if an Operator Mortgagee: (i) within
sixty (60) days after receiving notice from Owner as set forth in Section 13.2, acquires
possession of all or part of the Operator Property, or begins appropriate judicial or nonjudicial
proceedings to obtain the same; (ii) diligently prosecutes any such proceedings to completion;
and (iii) after gaining possession of all or patt of the Operator Property performs all other
obligations as and when the same are due in accordance with the terms of this Agreement. If an
Operator Mortgagee is prohibited by any court or by operation of any bankruptcy or insolvency
laws from commencing or prosecuting the proceedings described above, the sixty (60) day
period specified above for commencing proceedings shall be extended for the period of such
prohibition.
13.4 Operator Mortgagee Liability. Any Operator Mortgagee whose interest in the
Operator Property is held solely for security purposes, shall have no obligation or liability under
this Agreement unless and until the Operator Mortgagee succeeds to absolute title to the
Operator Property and the rights of Operator under this Agreement. An Operator Mortgagee
shall be liable to perform obligations under this Agreement only for and during the period it
directly holds such absolute title.
13.5 Certificates. Owner shall execute any estoppel certificates (certifying as to
truthful matters, including without lifoitation that no default then exists under this Agreement, if
such be the case), consents to assignment and non-disturbance agreements as Operator or any
M01tgagee may reasonably request from time to time. The Parties shall negotiate in good faith
any amendment to this Agreement from time to time to include any provision that may be
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reasonably requested by Operator or any Operator Mortgagee to implement the provisions
contained in this Agreement or to preserve an Operator Mortgagee's security interest.
13.6 Operator Mortgagee's Right to Enforce Mortgage and Assign. Each Operator
Mortgagee shall have the right, in its sole discretion: (i) to assign its Operator Mortgage; (ii) to
enforce its lien and acquire title to all or any portion of the Operator Property by any lawful
means; (iii) to take possession of and operate all or any portion of the Operator Property and to
perform all obligations to be performed by Operator under this Agreement, or to cause a receiver
to be appointed to do so; and (iv) to acquire all or any portion of the Operator Property by
foreclosure or by an assignment in lieu of foreclosure and thereafter to assign or transfer all or
any portion of the Operator rights under this Agreement to a third party in accordance with
Section 14. Any Operator Mortgagee or other party who aequires Operator's interest in all or a
portion of the Operator Property pursuant to foreclosure or assignment in lieu of foreclosure shall
not be liable to perform the obligations imposed on Operator by this Agreement, which are
incurred or accruing after such Operator Mortgagee or other party no longer has ownership or
possession of the Operator Property.
13.7

New Agreement.

13.7.1 If the Operator Property is foreclosed upon or there is an assignment in
lieu of foreclosure, or if this Agreement is rejected or disaffirmed pursuant to bankruptcy law or
other law affeeting creditor's rights and, within ninety (90) days after such event, Operator or
any Operator Mortgagee or other purchaser at a foreclosure sale shall have arranged to the
reasonable satisfaetion of Owner to cure any material defaults under this Agreement, and for the
payment of all Annual Installment Payments or other charges due and payable by Operator as of
the date of such event, then Owner shall execute and deliver to Operator or such Operator
Mortgagee or other purchaser at a foreclosure sale, or to a designee of one of these parties, as the
case may be, a new agreement ("New Agreement") which (i) shall be for a term equal to the
remainder of the Term of this Agreement before giving effect to such rejection or termination;
(ii) shall contain the same covenants, agreements, terms, provisions and limitations as this
Agreement (except for any requirements that have been fulfilled by Operator or any Operator
Mortgagee or other purchaser at a foreclosure sale prior to rejection or termination of this
Agreement); and (iii) shall include that portion of the Operator Property in which Operator or
such other Operator Mortgagee or other purchaser at a foreclosure sale had an interest on the date
ofrejeetion or termination.
13.7.2 If more than one Operator Mortgagee makes a written request for a New
Agreement pursuant to this provision, the New Agreement shall be delivered to the Operator
Mortgagee requesting such New Agreement whose Operator Mortgage is prior in time, and the
written request of any other Operator Mmtgagee whose lien is subordinate shall be void and of
no further force or effeet. The provisions of this Section 13 shall survive the termination,
rejection or disaffirmation of this Agreement and shall continue in full force and effect thereafter
to the same extent as if this Section 13 were a separate and independent contract made by Owner,
Operator and each Operator Mortgagee, and, from the effective date of such termination,
rejection or disaffirmation of this Agreement to the date of execution and delivery of such New
Agreement, such Operator Mortgagee or other purchaser at a foreclosure sale may use and enjoy
the Operator Property without hindrance by Owner or any person claiming by, through or under
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Owner; provided that all of the conditions for the New Agreement as set forth above are
complied with.
13.8 Operator Mortgagee's Consent to Amendment, Termination or Surrender.
Notwithstanding any provision of this Agreement to the contrary, the Parties agree that so long
as any Operator Mortgage remains outstanding, this Agreement shall not be modified or
amended, and Owner shall not accept a surrender, cancellation or release of all or any part of the
Operator Property from Operator, prior to expiration of the Term of this Agreement, without the
prior written consent of the Operator Mortgagee holding such Operator Mortgage. This
provision is for the express benefit of and shall be enforceable by each Operator Mortgagee as if
it were a party named in this Agreement.

14.
Assignment and Sublease. Operator shall have the right, without Owner's consent, to
sell, convey, lease, or assign all or any portion of this Agreement or the Operator Property, on
either an exclusive or a non-exclusive basis, or to grant subeasements, co-easements, easements,
licenses or similar rights with respect to the Operator Propetty (collectively, "Assignment"), to
one or more persons or entities (collectively "Assignee"). Each Assignee shall use the Operator
Property only for the uses permitted under this Agreement. When Operator makes any
Assignment under this Section 14, Operator shall give written notice to Owner of such
Assignment (including the interest conveyed by the Assignment and address of the Assignee for
notice purposes) to Owner; provided Operator's failure to give such notice shall not constitute a
default under this Agreement, but rather shall only have the effect of not binding Owner with
respect to such assignment or conveyance until such notice is given. Any Assignment by
Operator shall release Operator from obligations subject thereof accruing after the date that
liability for such obligations is assumed by the Assignee.
15.

Hazardous Materials.

15.1 Owner's Covenants Regarding Hazardous Materials. Owner represents and
warrants that, to the best of Owner's knowledge, the Owner's Property is not and has not been in
violation of any federal, state or local environmental health or safety laws, statute, ordinance,
rule, regulation or requirement ("Environmental Laws"), and Owner has not received any
notice or other communication from any governmental authorities alleging that the Owner's
Property is in vidlation of any Environmental Laws. "Hazardous Materials" shall mean any
asbestos containing materials, petroleum, explosives, toxic materials, or substances regulated as
hazardous wastes, hazardous materials, hazardous substances, or toxic substances under any
federal, state, or local law or regulation. Owner warrants that Owner has done nothing to
contaminate the Operator Property with Hazardous Materials or wastes.
15.2 Operator's Covenants Regarding Hazardous Materials. Operator shall
comply with all applicable Environmental Law with respect to its use of the Owner's Property.
Operator shall, at Operator's sole cost and expense, promptly take removal or remedial action
required by Environmental Law with regard to any material violation of any Environmental Law
with regard to any Hazardous Materials brought onto the Owner's Property by Operator or its
employees, agents, or contractors. Owner shall cooperate with Operator with regard to any
scheduling or access to the Owner's Property in connection with any action required hereunder.
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15.3 Operator's Indemnity Regarding Hazardous Materials. Operator shall
indemnify, defend, protect and hold Owner harmless from any liability based on: (i) the release
of Hazardous Materials in, on, under or about the Owner's Property caused by Operator or its
employees, agents, or contractors, or (ii) the violation by Operator or its employees, agents, or
contractors of any Environmental Law. The indemnity obligations set forth herein shall survive
termination of this Agreement.
16.

Insurance and Indemnity.

16. l Insurance. At all times during which Operator is conducting any activities on the
Property and at all times during the Tenn of this Agreement, Operator shall maintain in effect (I)
commercial General Liability Insurance, including bodily injury and property damage coverage
with minimum limits of $1 Million Dollars per occurrence and $2 Million Dollars aggregate and
(2) Umbrella Liability Insurance with minimum limits of $5 Million Dollars per occurrence and
$5 Million Dollars aggregate. Upon a written request by Owner, Operator shall name Owner as
additional insured on such insurance policy and provide Owner with a certificate of such
insurance.
16.2 Indemnity by Operator. Operator shall defend, indemnify, protect and hold
Owner harmless from and against all liabilities, costs, expenses, obligations, losses, damages,
claims, (collectively "Claims") resulting from the negligence, willful misconduct, or breach of
this Agreement by Operator, its agents, contractors or employees, invitees, licensees and
permittees; provided, however, that such Claims are not due to the negligence, willful
misconduct, or breach by Owner, its agents, contractors or employees, invitees, licensees or
permittees.
16.3 Indemnity by Owner. Owner shall defend, indemnify, protect, and hold
Operator harmless from and against all Claims resulting from the negligence, willful misconduct,
or breach of this Agreement by Owner, its agents, contractors or employees, invitees, licensees
and permittees; provided, however, that such Claims are not due to the negligence, willful
misconduct, or breach by Operator, its agents, contractors, employees, invitees, licensees, or
permittees.
16.4 Survival. The obligations of the Parties under this Section 16 shall survive
expiration or other termination of this Agreement.
17.
Confidentiality. This Agreement includes confidential and proprietary information
relating to Operator and the Project. Owner agrees not to provide copies of the Agreement or
disclose the terms of the Agreement to any unauthorized person or entity. Operator authorizes
Owner to provide copies of the Agreement and disclose the terms thereof to Owner's family
("family" shall be deemed to include all devisees or descendants of owner by will or intestacy),
attorney, accountant, financial advisor and any existing or prospective mortgagee, lessee, or
purchaser for the sole purpose of evaluating and advising Owner and for no other purpose, so long
as such authorized patties agree in writing to become subject to the confidentiality provisions
hereto and not to provide copies of the Agreement or disclose the terms thereof to any
unauthorized person or entity. Any Owner and party shall return all material containing any
confidential information to Operator immediately upon its request. Any patty agrees to destroy
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immediately upon request by Operator such analyses, compilation, studies or other documents, and
any oral infonnation will continue to be subject to the tenns of this Agreement. Owner agrees that
Operator will have no adequate remedy at law if any party violates any of the terms of th is
Agreement. ln such event Operator will have the right, in addition to any other rights Operator
may have, to obtain iqjunctive relief to restrain any breach or threatened breach by third party or
specific enforcement of such te11ns plus reimbursement of attorneys' fees, court costs and all
associated expenses. No party shall publish, fi le for public record, reproduce, or otherwise
disseminate this document or any of the terms and provisions hereof to any party, other d1an the
Parties set forth above without the prior written consent of Operator, which consent may be
withheld for any reason and in Operator's sole discretion.

18.

Default and Remedies.
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Condemnation.

19.1 Complete Taking. If, at any time, any authority having the power of eminent
domain shall condemn all or substantially all of the Operator's Property, or all of the
Improvements thereon, for any public use or otherwise, then the interests and obligations of
Operator under this Agreement in or affecting the Operator's Property shall cease and tem1foate
upon the earlier of (i) the date that the condemning authority takes physical possession of the
Operator's Property or the Improvements the1wn, (ii) the date that Operator is, in its sole
judgment, no longer able or permitted to operate the Project on the Operator's Property in a
commercially viable manner, or (iii) the date of the condemnation judgment. Operator shall
continue to pay all amounts payable hereunder to Owner until the earlier of such dates, at which
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time the Parties shall be relieved of any and all further obligations and conditions to each other
under this Agreement.
19.2 Partial Taking. lf, at any time during the term of this Agreement, any authority
having the power of eminent domain shall condemn one or more, but not all, of the Solar Panels,
or any portion of the Improvements or the Operator's Propetiy, then the interest and obligations
of Operator under this Agreement as to those Solar Panels or any portion of the Improvements or
the Operator's Property so taken shall cease and terminate upon the earlier of (i) the date that the
condemning authority takes possession of such Solar Panels or any portion of the Improvements
or the Operator's Property, (ii) the date that Operator is, in its reasonable judgment, no longer
able or permitted to operate the Project on the Operator's Property, or any pmtion thereof; in a
commercially viable manner, or (iii) the date of the condemnation judgment; and, unless this
Agreement is terminated as hereinafter provided, this Agreement shall continue in full force and
effect as to the remainder of the Solar Panels, Improvements and the Operator's Property. If the
remainder of the Solar Panels or any other portion of the Improvements or the Operator's
Property is or becomes insufficient or unsuitable for Operator's purposes hereunder, as
determined by Operator in its sole discretion, then, subject to the rights of any Operator
Mortgagee under Section 13, Operator shall have the right to terminate this Agreement as to the
portion of the Operator's Property to which Operator continues to hold the rights, at which time
the Parties shall be relieved of any further obligations and duties to each other under this
Agreement.
19.3 Apportionment, Distribution of Award.
including damages and interest, shall be paid as follows:

On any taking, all sums awarded,

(a)
Any portion of the award by the court on account of any cost or loss that
Operator may sustain in the removal and relocation of Operator's Improvements, to Operator;
(b)
Any pottion of the award by the court for Operator's anticipated or lost
revenues or profits, to Operator;
(c)

Any portion of the award by the comt for Owner's lost revenues, to

Owner;
(d)
All remaining amounts of the award, to Owner or Operator consistent with
applicable Kentucky law.
20.
Notice.
20.1

Writing. All notices given or permitted to be given hereunder shall be in writing.

20.2 Delivery. Notice is considered given either (i) when delivered in person to the
recipient named below, (ii) upon receipt after deposit in the United States mail in a scaled
envelope or container, postage and postal charges prepaid, return receipt requested or certified
mail, addressed by name and address to the party or person intended, or (iii) twenty-four (24)
hours from proper and timely delivery to an overnight courier service addressed by name and
address to the party or person intended as follows:
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Notice to Owner:

Dawson Family Farms, LLC
603 9 Laurel Trail
Henderson, KY 42420

Notice to Operator:

Boulevard Associates, LLC
700 Universe Blvd ·
Juno Beach, FL 33408
Attn: Land Services Administration
Telephone: (855) 552-9872

20.3 Change of Recipient or Address. Either Party may, by notice given at any time
or from time to time, require subsequent notices to be given to another individual person,
whether a party or an officer or representative, or to a different address, or both. Notices given
before actual receipt or notice of change shall not be invalidated by the change.
21.

Miscellaneous Provisions.

21.1
Successors and Assigns. The terms and provisions of this Agreement shall run
with the land and be binding on and inure to the benefit of the heirs, successors, assigns and
personal representatives of the Parties. In accordance with this Agreement, Operator in its
discretion may authorize other persons or entities to use the Operator Property for the purposes
stated in this Agreement
21.2 Memorandum. Simultaneously with the execution of this Agreement, the Parties
agree to execute and acknowledge a memorandum of this Agreement. Operator may record the
executed memorandum in the public records of Henderson County, Kentucky.
213 Entire Agreement. This Agreement and the attached Exhibits shall constitute the
entire agreement between the Parties and supersedes all other prim· writings and understandings.

21.4 Amendments. This Agreement shall not be amended or modified in any way
except by an instrument signed by the Parties and consented to by any Operator Mortgagee. The
Parties hereto shall at all times hereafter execute any documents and do any further acts which
may be necessary or desirable to carry out the purposes of this Agreement and to give full force
and effect to each and all of the provisions hereof.
21.5 Legal Matters. This Agreement shall be governed by and interpreted in
accordance with the then existing laws of the Commonwealth of Kentucky and the County where
the Owner's Property is located shall be considered the proper forum or jurisdiction for any
disputes arising in connection with this Agreement. The Parties agree to first attempt to settle
any dispute arising out of or in connection with this Agreement by good-faith negotiation. If the
Parties are unable to resolve amicably any dispute arising out of or in connection with this
Agreement, each shall have all remedies available at Jaw or in equity and as provided by this
Agreement. Each Party waives all right to trial by jury and specifically agrees that trial of
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suits or causes of action arising out of this Agreement shall be to the court of competent
jurisdiction.
21.6 Severability. If any term or provision of this Agreement, or the application
thereof to any person or circumstance shall, to any extent, be determined by judicial order or
decision to be invalid or unenforceable, the remainder of this Agreement or the application of
such term or provision to persons or circumstances other than those as to which it is held to be
invalid, shall be enforced to the fullest extent permitted by law.
21.7 Tax Credits. If under applicable law Operator becomes ineligible for any
currently existing tax credit, benefit or incentive for alternative energy expenditure established
by any local, state or federal government, then, at Operator's option, the Parties shall negotiate in
good faith to amend this Agreement or replace it with a different instrument so as to convert
Operator's interest in the Operator Property to a substantially similar interest that makes
Operator eligible for such tax credit, benefit or incentive. Such amendment or instrument shall
not impair any of Owner's rights or increase the bmdens or obligations of Owner under this
Agreement.
21.8 Approvals. Whenever in this Agreement the approval or consent of either Party
is required or contemplated, unless otherwise specified, such approval or consent shall not be
unreasonably withheld or delayed.
21.9 Authority. The signatories hereto warrant that each has the authority to execute
this Agreement on behalf of any entities which are Parties to this Agreement and that each such
entity has executed this Agreement pursuant to its organizational documents or a resolution or
consent of their Board of Directors or other governing body.
21.10 Time of Essence. Time is of the essence of each provision of this Agreement.
21.11 Counterparts. This Agreement may be executed in multiple counterparts, each
of which shall be deemed an original, and all of which together shall constitute a single
instrument.
[Signatures on Next Pagel
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Owner:
Dawson Family Farms, LLC
a Kentucky limited liability company

By:

By:

Operator:
Boulevard Associates, LLC
a Delaware limited liability company

By:

~J!tii( .

Anthony,Pedroni

, Vice President
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EXHIBIT A
Legal Description of Owner's Property

Parcell
Beginning at a stake in the east line ofRol)ntds ond Busby Station ~oad lG feet from He'.lf)'
Punston's line, thence N 21· 1/4 W 30 links to 1nwkc on the eo.11 side of the aboye ?'ent:ou~d.
rol!d in Ed Otey'• lhu,• tl\ence with lld Otcy's line N 32 E 126 poles to a fence ~0 • 1In saidattt\ 6
thence S 74B JS pole; 86/10 links to a stnke, thence S 21 W 88 poles !lltd
~t e,
feet at right angles from Henry Fw,slon's line; theµce S 77 W 69 poles ond 2
beginning, containing JO acres,more or less.
· d '£ · Lypn R, Dawson by deed
Being Ibo ~ame propeity conveyed to karl Wayne DaWBOn an
e,
. ,
rocorded in Deed D.ookS20 page 622 in the He11derson County Court Clo:r\; s office,

70·6

I; ~::/r° •

w,

Parcel 2

TRACT 1; Beginning at a point corner to Dempsey Ligon in the
line of public road leading from Robards to Busby Station;
thence N. 27-16 W., 17.82 chains comer to Mrs. A. S. Denton
on said public road; thence N. 76-15 E., 42.15 chains to a point,
corner to F. A. Porter; thence S. 4-17 E. 28,75 chains to a point
comer to F. A. Porter; thence S. 17-46 W., 9.70 chains to apoint
corner to P.A. Porter; thence N. 57-45 W., 34.83 chains to a
point corner to Dempsey Ligon; thence S.15-55 E., 6.12 chains
to a point, comer to Dempsey Ligons; thence S. 8-01 W. 4.75
chains to the beginning, Containing 92.88 acres by survey and
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plat made January, 1898, by Woodson Hopkins Civil Engineer
of Henderson, Kentucky.
TRACT 2: A certain small piece of land lying with F. A. Porter,
B. D. Ligon and J. H. Funston lands formerly cornered about
400 square feet for a pass-way for the above fann into a by-way
pass, which leads to the country road.
LESS; The following described property conveyed to James

Dale Sights and wife, Margaret Ann Sights, by Lola Sizemore,
unmarried by deed dated January 6, 1978, of record in Deed
Book 301, page 231, Henderson County Court Clerk's Office,
to-wit:
A certain tract of land located approxhnately 1-1/2 miles north
of Robards in I-Ienderson County, Kentucky, and being more
specifically described as follows: Beginning at an iron pin in the
West line of the Dale Sights' prs;>perty, said pin being located S.
4 deg. 17" E. 455.82 feet from the northwest corner of said Dale
Sights' property and the South line of G. H. Spencer; thence with
Sights' S. 4 deg. 17' E. 187 .65 feet to an iron pin, corner to the
Lola Overfield Sizemore property, at which this is a part; thence
with the Sizemore remainder as follows: N. 84deg. 20' W. 101.0
feet to an iron pin; N 27 deg. 01' W. 144.84 feel to an iron pin;
and N. 72 deg. 28' E. 159.69 feet to the point of beginning,
containing 0.476 acres.

ALSO LESS: A certain tract or parcel located on the northwest
side of Kentucky Highway 283 approximately one mile north of
the community of Robards in Henderson County, Kentucky, and
being more specifically described as follows:
Beginning at an iron pin set in the northwest right-of-way line
of Kentucky Highway 283, said iron pin also being located at
the southeast comer of the Leo King Heirs property recorded in
Deed Book 389, page 372, in the Henderson County Court
Clerk's Office; thence with the east line of said King property,
North 55° 46' 01" West, a distance of 1615.75 feet to an iron pin
set in said King property Jine; thence severing the Lindsey
Embry property recorded in Deed Book 460, page 146, of which
this description is a pnrt, the following five (5) calls: (1) South
79° 45' 28" East, a distance of 135.40 feet to a point located in
the center of a ditch; (2) South 73° 19' 21" East, a distance of
244.29 feet to a point located in the center of a ditch; (3) North
75° 15' 22" East, a distance of 257 .24 feet to a point located in
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the center of a ditch; (4) North 69° 07' 30" East, a distance of
403.77 feet to a point located in the center of a ditch; and (5)
North 68° 54' 58" East, a distance of 591.43 feet to an iron pin
set in the west line of the William Chapman property recorded
in Deed Book 450, page 173; thence with the west line of said
Chapman property, the west line of the Jack Pepper properly
recorded in Deed Book 377, page 145, and the west line of the
John Sights property recorded in Deed Book 357, page 145,
South 01 ° 51' 05" East, a distance of 644.94 feet to an iron pin
set at a comer of said Sights property; thence continuing with
said Sights property, South 20° 11' 55" West, a distance of
584.55 feet to an iron pin set in said right-of-way line of
Kentucky Highway 283; thence with said right-of-way line,
South 32° 57' 30" West, a distance of 52.05 feet to the point of
beginning, containing 19.7303 acres and being subject lo all
legal written and unwritten easements and rights-of-way. This
description was prepared from a physical survey conducted
under the direction of Bruce K.-Bailey, KY RLS #2939 on July
1, 1996,
This conveyance is subject to easements, restrictions, rights of
way and mineral reservations of record, including, but not
liini ted to that certain surface lease given by the Gran tors herein
to the Henderson Radio Control Model Airplane Club, Inc,, of
record in Deed Book 527, page 665, said clerk's office.
Being the same property conveyed to Lindsey Clay Embry by
deed from Carolyn Hope Overfield, unmarried, and Tracey
Overfield, unmruTied, dated June 4, 1996, of record in Deed
Book 460, page 146, Henderson County Clerk's Office.
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HOLDING PAGE FOR EXIDBIT B
Preliminary Lease and Easement Improvement Plan and Acreage Calculation
To be Delivered with Option Notice
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HOLDING PAGE FOR EXHIBIT C

As Built Lease and Easement Improvements and Final Acreage Calculatiou
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EXHIBITD
Lease and Easement Com1>ensation

(2)

Payment for Lease and Easements.

27

(3)

Crop Compensation

28

29

Kentucky
SOLAR LEASE AND EASEMENT AGREEMENT

1.
Parties. This Solar Lease and Easement Agreement ("Agreement") is made and entered
as of the ~ day of
,!-L m \,,,io, 1, 2021 ("Effective Date"), by and between David V.
Dossett, a single person; John Michael Dossett and Brenda Dossett, husband and wife; and Chris
Dossett and Shirley Dossett, husband and wife (collectively the "Owner") and Boulevard
Associates, LLC, a Delaware limited liability company ("Operator"), which are sometimes
individually referred to as a "Party" and collectively as the "Parties".

N ,)

2.
Project. This Agreement relates to the solar-powered electrical power generation and
transmission project known as the "Sebree Solar Energy Center" to be located in Henderson
County, Kentucky ("Project"), which may be wholly or partially located on the Owner's property
legally described on the attached Exhibit A to this Agreement ("Owner's Property"). Upon
Operator's exercise of the Option (as defined below), the Project shall include (i) the Lease of
Owner's Property described in Section 4, (ii) the Easements referenced in Section 5 that are located
on the Owner's Property, and (iii) the Improvements referenced in Section 8 to be constructed on
Owner's Property. The Lease, Easements and Improvements are sometimes collectively refell'ed
to as the "Operator Property".
3.
Option. Owner grants to Operator an exclusive option ("Option") to acquire the Lease and
Easements referenced in Sections 4 and 5 in accordance with the following terms and conditions.
Operator shall be entitled to acquire the Lease and the Easements in their entirety or in part, as
Operator deems appropriate.
Option Term. The period during which Operator may exercise the Option shall
3.1
be for a term of three (3) years, commencing on the Effective Date ("Option Term").

3.2
Option Payment. As consideration for the granting of the Option, Operator
agrees to pay Owner the Option Payment set forth in Exhibit D.
3.3
Use of Owner's Property. During the Option Te1m, Operator and its employees,
agents and contractors shall have a right to enter upon the Owner's Property and the right of
ingress and egress over and across the Owner's Property for the purposes of (i) surveying the
Owner's Property; (ii) performing such other tests and studies as Operator may desire in
connection with the Option, including, without limitation, environmental, avian and cultural
resource assessments, and geotechnical, foundation and soil tests, provided that such activities do
not unreasonably interfere with Owner's use of the Owner's Property; and (iii) installing,
maintaining, operating, inspecting and removing one or more weather related instruments
("Weather Instrument") and fencing of said Weather Instrument and including the performance
of all tests and studies associated therewith. Owner shall not permit any other individual or
entity except Operator or its affiliates to install a Weather Instrument on Owner's Prope11y.
3.4
Right to Grant Option. Owner warrants and represents to Operator that (i) the
statements in Section 9 concerning Owner's title to the Owner's Prope11y are true and correct;
(ii) Owner has the authority to grant this Option to Operator without the consent or approval of
any other party; and (iii) there are no other existing options, rights of first refusal, contracts to

purchase, leases or mortgages that would prevent Operator from exercising its rights with respect
to the Option.
3.5
Exercise of Option. Operator may exercise the Option by giving written notice
to Owner ("Option Notice") at any time during the Option Term. Operator shall specify in the
Option Notice the Commencement Date referenced in Section 6.1.1. On the Commencement
Date, the Lease and Easements referenced in Sections 4 and 5 shall automatically become
effective, and the Parties shall be subject to all of the te1ms and conditions of this Agreement
with respect to such Lease and Easements and all rights and obligations relating thereto.
3.6
Termination of Option. If Operator fails to exercise the Option within the
Option Term, the Option and the rights of Operator as the optionee shall automatically terminate.
4.
Lease. Upon exercise of the Option by Operator, Owner leases to Operator, and
Operator leases from Owner, Owner's Property for the Lease and Easement Term (defined in
Section 6.1) in accordance with the terms and conditions of this Agreement ("Lease"), which
Lease grants Operator and its agents, contractors, and employees the right to use the Owner's
Property for the following permitted uses:
4.1
Construction Right. Operator leases Owner's Property for the purpose of
constructing, operating, maintaining, repairing, replacing, and removing all or any part or
component of the Improvements whether located on Owner's Property. Operator may exercise
its right to use all or any part of the Owner's Property as and when Operator deems it necessary
or advisable to do so to perform the activities for which this right is granted, including, without
limitation, staging areas and parking for Operator's employees.
4.2
Access Right. Operator leases Owner's Property for unobstructed vehicular and
pedestrian access and ingress to and egress from the Improvements, Owner's Property and any
public roadways, and to construct, maintain, and utilize Roadway Improvements on the Owner's
Property. Owner shall not permit others to obstruct or damage the roads or Roadway
Improvements located on the Owner's Property or in any other way interfere with Operator's
rights under this right. Operator shall repair any damage done to Roadway Improvements which
result from use by Operator, its agents, servants or employees. Such roads shall be maintained in
the condition necessary for use by Operator's equipment, and with regard to existing roads, shall
be maintained in at least the condition that existed prior to Operator's use. Operator shall use its
best efforts to provide access road(s) to the Owner's undeveloped property.
4.3
Solar Panels Right. Operator leases Owner's Property for Operator to construct,
operate, replace, relocate, remove, and maintain Solar Panels and the appurtenant Collection
Facilities, together with associated roads and parking areas on Owner's Property.
4.4
Collection Facilities Right. Operator leases Owner's Property for Operator to
construct, operate, maintain, replace, relocate or remove Collection Facilities on and under the
Owner's Property.
4.5

Intentionally deleted.
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4.6
Telecommunication Right. Operator leases Owner's Property for Operator to
construct, operate, maintain, replace, relocate or remove Telecommunication Facilities on and
under the Owner's Property.
4.7
Weather Instrument Right. Operator leases Owner's Prope1ty in order to
construct, operate, replace, relocate, remove, and maintain a Weather Instrument and the
appurtenant Collection Facilities on Owner's Property.
Battery Facilities Right. Operator leases Owner's Property in order to construct,
4.8
operate, replace, relocate, remove, and maintain one or more Battery Facilities on Owner's
Property.

5.
Grant of Easements. Upon the exercise of the Option by Operator, Owner grants to
Operator, and Operator accepts from Owner, for the Lease and Easement Term referenced in
Section 6.1, the following easements over and across the Owner's Property in accordance with
the terms and conditions of this Agreement. The following easements are for the benefit of
Operator and Operator's agents, contractors and employees and located on the Owner's Property
and are collectively referred to as the "Easements".
5.1
Sun Non-Obstruction Easement. Owner grants Operator an irrevocable,
exclusive easement for the right and privilege to use, maintain and capture the free and
unobstructed sunlight over and across the Owner's Property. Owner shall not engage in any
activity on Owner's Prope1ty or any other neighboring property owned by Owner that might
inte1fere with the sunlight direction over any portion of Owner's Property; cause a decrease in
the output or efficiency of any Solar Panel or Weather Instrument; or otherwise interfere with
Operator's operation of the Project or exercise of any rights granted in this Agreement
(collectively "Interference").This grant of the easement expressly includes the right of Operator
to enforce Operator's rights, including the physical removal of trees or structures (except existing
trees and structures) causing Inte1ference to the Project contemplated by Operator. Operator
shall notify Owner before making any such removals.
Effects Easement. Owner grants to Operator an easement over Owner's Property
5.2
for visual, view, light, flicker, noise, shadow, vibration, electromagnetic, electrical and radio
frequency interference, and any other effects attributable to the Project located on the Owner's
Property.

6.
Term. The term of this Agreement ("Term") includes the Option Tenn referenced in
Section 3.1, the Initial Lease and Easement Term as described in Section 6.1.l and the Extended
Lease and Easement Term as described in Section 6.1.2 (together, the Initial Lease and Easement
Term and the Extended Lease and Easement Term, if applicable, is defmed as the "Lease and
Easement Term").
6.1

Lease and Easement Term.

6.1.1 Initial Lease and Easement Term. The initial term of the Lease and
Easements shall commence on the date specified by Operator in the Option Notice
("Commencement Date"). The initial term of the Lease and Easements shall end thirty (30)
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years after the Commencement Date (the "Initial Lease and Easement Term"), subject to the
rights of renewal and termination as provided in this Agreement.
6.1.2 Extended Lease and Easement Term. Operator shall have the right to
extend the Te1m of this Agreement for two consecutive terms of five (5) years each in
accordance with the terms and provisions of this Agreement (collectively "Extended Lease and
Easement Term") by providing written notice to Owner of Operator's intent to extend the Term
within one hundred eighty (180) days of the end of the existing Term. Each Extended Lease and
Easement Term shall begin on the expiration date of the Initial Lease and Easement Term or
previous Extended Lease and Easement Te1m, as the case may be. During the Extended Lease
and Easement Term, Operator shall pay Owner the amounts set forth in Exhibit D as the
consideration for the Lease and Easements.
6.1.3 Delays During Lease and Easement Term. At Operator's option, the
Term may be extended for a period of time equal to the period of time during which operation of
the Project is delayed or suspended because of the occurrence of a Regulatmy Suspension or
Force Majeure, which are defined as follows:
(i) "Regulatory Suspension" shall mean the enactment or application of
any law, order, rule, or regulation of the Kentucky Public Service Commission, Federal Energy
Regulatory Commission, or other local, state, or federal government authority having jurisdiction
over the Project or Operator, or the failure of any such governmental authority to issue an
approval or permit pursuant to any such law, order, rule, or regulation, which results in the delay,
interruption, or suspension of the production, sale or transmission of electricity from the Solar
Panels; and

(ii) "Force Majeure" shall mean causes beyond the reasonable control of

and without the fault or negligence of the Party claiming Force Majeure, including but not limited
to acts of God, labor umest (including, but not limited to, slowdowns, picketing, boycotts or
strikes), flood, earthquake, storm, fire, lightning, explosion, power failure or power surge,
vandalism, theft, the cutting of power, transmission or other lines, wires or cables to the Project by
persons other than Operator's employees or contractors, epidemic, war, revolution, riot, civil
disturbance, sabotage, change in law or applicable regulation subsequent to the Commencement
Date and action or inaction by any federal, state or local legislative, executive, administrative
judicial agency or body which in any of the foregoing cases, by exercise of due foresight such
Party could not reasonably have expected to avoid, and which, by the exercise of due diligence, it
is unable to overcome.
The Parties shall be excused from performing their respective obligations under this
Agreement and shall not be liable in damages or othe1wise if and to the extent that they are unable
to so perform or are prevented from performing by a Force Majeure, provided that: (i) the nonperforming Party, as promptly as practicable after the occurrence of the Force Majeure, but in no
event later than thirty (30) days thereafter, gives the other Party written notice describing the
particulars of the occurrence; (ii) the suspension of performance is of no greater scope and of no
longer duration than is reasonably required by the Force Majeure; (iii) the non-performing Party
uses good faith and commercially reasonable efforts to remedy its inability to perform; and (iv) as
soon as the non-perfmming Party is able to resume performance of its obligations excused as a
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result of the occurrence, each Party shall give prompt written notification thereof to the other Party.
Termination by Operator. Provided Operator is not in default under any te1m of
6.2
this Agreement, Operator, at its option, shall have the right to te1minate this Agreement at any
time during the Term of the Agreement, as to all or any part of the Operator Property.
Termination shall be effective thirty (30) days after written notice of such termination to Owner.
If Operator's notice is a full termination of the Operator Property, the Parties shall be relieved of
all further duties and obligations under this Agreement, other than (i) the payment of any accrued
and unpaid obligations owed by either Party as of the date of termination; (ii) the removal of the
Improvements by Operator pursuant to Section 8.11; and (iii) any other obligations and liabilities
that are expressly stated in this Agreement to survive such termination. Upon any such partial
termination by Operator, the Parties shall be relieved of all further duties and obligations under
this Agreement with respect to the portion thereof te1minated by Operator, subject to the
obligations and liabilities referenced in items (i) through (iii) above that shall continue to be
applicable to the terminated portion of this Agreement. The Parties agree to execute an
amendment to this Agreement evidencing such partial termination.

7.
Payments. If Operator exercises the Option referenced in Section 3, Operator agrees to
pay Owner the amounts set forth in Exhibit D as consideration for the Lease, Easements and
Operator's other rights and interests in the Owner's Property.
8.
Improvements. Operator shall have the right, at its sole cost and expense, to construct,
install, maintain, use, operate, repair, replace, relocate and remove all facilities, structures,
equipment, machinery, wires, conduit, cables, poles, materials and property of every kind and
character required for the construction and operation of portions of the Project on the Owner's
Property, including, but not limited to, the Solar Panels, Collection Facilities,
Telecommunication Facilities, Weather Instruments, Roadway Improvements and Battery
Facilities referenced in Sections 8.1 through 8.7 (collectively, the "Improvements").
8.1
"Solar Panels" shall mean any photovoltaic energy system designed for the
generation of electrical power from the collection of sunlight, including without limitation, the
photovoltaic panels, foundations, support structures, braces and related equipment.
8.2
"Collection Facilities" shall mean all Improvements whose purpose is to deliver
electrical power generated by the Solar Panels to an electrical power grid or other system,
including without limitation transformers, overhead and underground electrical collection lines,
telecommunication lines, splice boxes and interconnection facilities.
8.3

Intentionally deleted.

"Telecommunication Facilities" shall mean all Improvements whose purpose is
8.4
to provide telecommunication services solely relating to the Project or any of Operator's solar
powered projects, including telephone, closed-circuit television, microwave, intemet, computer
data and other telecommunication services.

8.5
"Weather Instrument" shall mean instruments used primarily to gather and
transmit sunlight and meteorological data relating to the Project, and includes the instrument's
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foundations, guy wires, sunlight and meteorological data acquisition equipment, power source,
and any required data and electrical transmission lines.
"Roadway Improvements" shall mean all improvements that may be necessary
8.6
to construct, maintain and repair any new and existing roadways and other means of ingress and
egress over, across and along the Owner's Property, including paving or surfacing of the
roadways with asphalt, gravel or other roadway materials, installation of road signs and the
construction and installation of culverts, bridges, drainage ditches, gates, cattle guards and
similar structures and facilities.
"Battery Facilities" shall mean a type of equipment that can be given a new
8.7
charge by passing an electric cun-ent through it designed for the storage of electrical power
including without limitation, batteries and other devices for storage of electrical energy,
foundations, support structures, braces and related equipment.
Ownership of Improvements. Except as otherwise provided in Section 11.7, all
8,8
Improvements shall at all times remain the property of Operator, and Owner shall have no right,
title or interest therein. All Improvements constructed or placed on the Owner's Property by
Operator during the Term of this Agreement may be repaired, replaced, relocated, removed,
added to or expanded upon by Operator at any time during the Term of this Agreement. Owner
expressly waives any statutory lien or common law liens on the Improvements to which Owner
might be entitled.
Construction Liens. Operator shall not permit any liens arising out of Operator's
8.9
use of the Operator Property under this Agreement to be filed against the Owner's Property.
Operator shall, within sixty (60) days after it receives notice of the lien, provide a bond or other
security that Owner may reasonably request, or remove such lien from the Owner's Property in
the manner provided by applicable law.
8.10 Location of Improvements. The acreage required from the Owner's Property for
the Improvements for which the Lease and Easements are being granted cannot be dete1mined
until the completion of Operator's inspection, testing, study and surveying of the Owner's
Property during the Option Term. Along with the Option Notice, Operator shall deliver to
Owner a proposed plan of development showing the contemplated locations of the Improvements
and a prelintinary calculation of the acreage as dete1mined by the area bounded by a perimeter
fence required for the Project, which shall serve as the Exhibit B to this Agreement. During the
final development and construction of the Project, such locations may need to be amended.
Following construction of the Project, Operator shall provide Owner an "as-built" survey of all
Improvements on Owner's Property and the final calculation of the acreage as determined by the
area bounded by a perimeter fence required for the Project, which shall serve as Exhibit C to this
Agreement. Further, following construction, the Improvements may need to be relocated or
rerouted by Operator, which Operator may perfmm, at any time during the Term of this
Agreement, so long as the nature and extent of any such relocated or rerouted Improvements are
not materially different and impose no materially greater burden on the Owner's Property than
the original locations or routes, and so long as Operator takes commercially reasonable efforts to
minimize disruption or inconvenience to Owner.
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8.11 Removal of Improvements. Upon full or partial termination of any of the Lease
Rights or Easements, Operator shall remove all Improvements and restore the area formerly
occupied by the Improvements to substantially the same physical condition that existed
immediately before the construction of the Improvements (the "Removal Obligations"). At
Owner's request, all or any part of the Roadway Improvements may be left for use by Owner.
9.
Ownership and Title Matters. Owner wan-ants and represents to Operator, both as of
the Effective Date, and as of the Commencement Date as follows:
9.1
Authority. Owner represents and warrants that it is the holder of fee simple title
and is the sole owner of the Owner's Property and has the unrestricted right and authority to sign
this Agreement and to grant Operator the Lease and Easements and other rights granted in this
Agreement. When signed by both Parties, this Agreement constitutes a valid and binding
agreement enforceable against Owner in accordance with its terms.
9.2
Other Agreements. The Owner's Property is not subject to any other
agreements, options, rights of first refusal or other prior right of any party to purchase, lease or
acquire easements in the Owner's Property, or create any prior claim or right that would preclude
or interfere with Operator's rights and interests under this Agre\)ment and the Lease and
Easements.
9.3
Minerals. Except as disclosed by Owner to Operator at the time oftl1e execution
of this Agreement by Owner, Owner owns all of the oil, gas and other minerals, and all rights
thereto as on or under the Owner's Property.

Owner Mortgage. Except as disclosed by Owner to Operator at the time of the
9.4
execution of this Agreement by Owner, there are no mortgages encumbering the Owner's
Property ("Owner Mortgage").
9.5
Notice and Opportunity to Cure. If there is an Owner Mortgage encumbering
Owner's Property and Owner receives from the holder thereof any notice that payments are
overdue, Owner shall notify Operator and each Operator Mmtgagee (as defined at Section 13.1)
by sending a copy of such overdue payment notice to Operator by the earlier of (i) five (5) days
after receipt, or (ii) three (3) business days prior to the date by which a default under or in respect
of such Owner Mortgage could occur. If Operator or any Operator Mortgagee determines that it
would be in Operator's interest to make such payments to Owner Mmtgagee on Owner's behalf,
whether as a result of receiving such notice or otherwise, Operator shall have the right to make
such payments and to credit the payments so made against the Annual Installment Payment next
due under the Agreement.
9.6
Subordination, Non-Disturbance & Attornment Agreement. If there is an
Owner Mortgage encumbering Owner's Prope1ty, Owner shall cooperate with Operator to obtain
a Subordination, Non-Disturbance and Attornment Agreement ("SNDA") in the fmm prepared
and provided by Operator, from each Owner Mortgagee, pursuant to which such Owner
Mortgagee agrees, among other things, not to disturb Operator's possession and use of the
Owner's Property. Owner shall not incur any loss in income, expense, obligation or liability
with regard to the SNDA. Operator shall, at its sole cost and expense, record each such SNDA
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in the Office of the County Clerk in which Owner's Property is located. If Owner fails to deliver
a SNDA from each Owner Mortgagee, Operator may, at its sole option, either (i) terminate this
Agreement immediately upon written notice to Owner, or (ii) take such action as Operator deems
reasonably necessary to effect the rights granted to Operator hereunder, and off-set all amounts
expended in such efforts against the Aunual Installment Payments and any other amounts due
hereunder or in respect hereof.
Representations and Warranties of Owner. Owner hereby makes the following further
I 0.
representations and warranties both as of the Effective Date, and as of the Commencement Date:
10.1 Physical Condition. Owner has no knowledge of any existing physical
conditions of the Owner's Property which would prevent, significantly restrict or make more
expensive Operator's development of the Owner's Property for the purposes specified in this
Agreement, or which could, with the passage of time, or the giving of notice, constitute a
violation of any currently applicable governmental law, ordinance, order, rule or regulation.
10.2 Legal Restrictions. Owner has no knowledge of any law, regulation, ordinance
or order of any local, state or federal governmental authority which would prohibit or
significantly restrict Operator's development of the Owner's Property pursuant to this
Agreement. This Agreement does not violate any contract, agreement, instrument, judgment or
order to which Owner is a party or which affects the Owner's Property. To the best of Owner's
knowledge, the Owner's Property is currently in full and complete compliance with all
governmental laws, ordinances, orders, rules and regulations applicable to the Owner's Property.
10.3 No Litigation. No litigation is pending and, to the best of Owner's knowledge,
no litigation or administrative actions are proposed, threatened or anticipated with respect to any
matter affecting the Owner's Property. If Owner learns of any litigation or administrative action
proposed, threatened or instituted with respect to the Owner's Property, Owner shall give
Operator notice within thirty (30) days thereof.
10.4 Survival. The representations and warranties set forth in this Section IO shall
survive the execution and delivery hereof.
11.

Use, Operation and Maintenance.

11.1 Exclusive Use by Operator. Operator shall have the exclusive right (i) to use
and possess the Owner Property in connection with the Project and other similar solar-powered
electrical power generation projects; (ii) to investigate, inspect, survey, and conduct tests of the
Owner's Property, including, but not limited to, meteorological, environmental, archeological
and geotechnical tests and studies; (iii) to use and convert all of the sunlight resources on the
Owner's Property; and (iv) to undertake such other activities on the Owner's Property that may
be related to the Project, including, without limitation, the storage of Solar Panels, materials and
equipment during the installation and construction of the Improvements; development and
operation of communications systems; and site tours of the Project for visitors and other
interested parties.
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11.2 No Required Installation or Operation. Nothing in this Agreement shall be
interpreted as imposing on Operator any obligation to install Solar Panels or other Improvements
on the Owner's Property, or to operate the Project on the Owner's Property. Operator shall have
the sole discretion to dete1mine if and when any Solar Panels and other Improvements may be
constructed on Owner's Property, and if and when to commence the operation of the Project on
the Owner's Property.
11.3 Permits and Approvals. Operator shall be responsible, at its sole cost and
expense, for obtaining any governmental permits and approvals necessary for the constmction
and operation of the Project and the constmction and operation of the Improvements. Owner
shall cooperate with Operator as necessary to obtain any governmental or utility approvals or
permits, including, without limitation, signing any applications for such approvals, provided that
Owner shall not incur any loss in income, expense, obligation or liability with respect to
Operator obtaining such permits or approvals.
11.4 Compliance with Laws. Operator shall comply in all material respects with
valid laws applicable to the Owner's Property and the Operator Property. Operator shall have
the right, in its sole discretion and at its sole expense, in Operator's name to contest the validity
or applicability to the Owner's Property and the Operator Property of any law, ordinance, statute,
order, regulation, property assessment or the like made by any governmental agency or entity.
Operator shall control any such contest and Owner shall cooperate with Operator in every
reasonable way in such contest, provided that Owner shall incur no expense, obligation or
liability with regard to such contest.
11.5 Care and Appearance. Operator, in its exercise of the lease, easement and other
rights granted hereunder shall, at all times, maintain the Owner's Property and the Improvements
in a reasonably neat, clean and presentable condition. Operator shall not willfully or negligently
damage or destroy the Owner's Property and shall keep the Owner's Property clean and free of
debris created by Operator, its contractors, or others brought on to the Owner's Property by
Operator. Operator shall not use the Owner's Property for storage, except for materials,
construction equipment and vehicles directly associated with constmction or maintenance of the
Improvements on the Owner's Property or adjacent properties that are part of the Project.
11.6 Fences and Gates.
At Owner's request, Operator shall repair or replace any
fences, gates or cattle guards damaged or removed in connection with Operator's activities on
the Owner's Property. Fences removed from the Owner's Property, if replaced, shall be re-built
by Operator at its expense in mutually agreeable locations. All fence repair and construction
shall be substantially similar to the construction of existing fences and cattle guards on Owner's
Property. Any gates opened for access to Owner's Property by either Party shall be closed
immediately after passing through so that livestock may not pass through. Once completed, all
replacement fences, gates and cattle guards shall be owned and maintained by Owner. Upon
abandonment or termination of the rights granted to Operator in this Agreement, any fences,
gates and cattle guards installed by Operator shall remain and become the property of Owner.
To minimize the need for temporaty fencing, Owner will cooperate with Operator to avoid
pasturing animals on or near the Improvements during periods of constmction, maintenance or
removal activity by Operator. Owner will discuss with Operator what temporary fencing is
'necessary during the periods of constmction, maintenance or removal activity by Operator.
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11.7 Roadway Maintenance and Repairs. Operator agrees to maintain and repair all
Roadway Improvements located on the Operator Property; provided, however, Owner shall
reimburse Operator for any costs and expenses incuned by Operator to repair any damage or
perform any special maintenance of the Roadway Improvements caused by Owner or any person
using the Roadway Improvements with Owner' s permission, other than Operator.
12.

Taxes .

12.l Owner's Taxes. Owner covenants and agrees to pay prior to delinquency all real
and personal property and other truces, general and special assessments, and other charges of
every description ("Taxes") levied or assessed against the Owner's Property and all
improvements thereon by governmental authorities, other than Operator's Taxes referenced in
Section 12.2 (Truces, excepting Operator' s Taxes, are hereinafter refell'ed to as "Owner's
Taxes") .

12.3 Failure to Pay. In the event either Party fails to pay their share of Taxes prior to
delinquency, the other Party shall have the right to pay such Truces and any accmed penalties or
interest, which payments shall increase or be offset against other Payments due under this
Agreement.
12.4 Operator's Right to Contest. Operator may contest the legal validity or amount
of any Operator's Taxes for which it is responsible w1der this Agreement, and may institute such
proceedings as it considers necessary, provided that Operator shall bear all expenses in pursuing
such contest or proceeding. With respect to any Taxes which may constitute a lien on the
Owner's Property, Operator shall promptly pay such Taxes unless the proceeding in which it
contests such Taxes shall operate to prevent or stay the collection of the Taxes so contested or
unless Operator removes any such lien by bonding or othe1wise. Owner agrees to render to
Operator all reasonable assistance in contesting the validity or amount of any such Taxes, with
the exception of Taxes levied by Owner, including joining in the signing of any reasonable
protests or pleading which Operator may deem advisable to file; provided, however, that
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Operator shall reimburse Owner for its reasonable out-of-pocket expenses, including reasonable
attorneys' fees incurred in connection with providing such assistance.
13.

Mortgage of Operator Property.

13.1 Right to Mortgage. Operator may, upon written notice to Owner, but without
requiring Owner's consent or approval, mortgage, collaterally assign, or otherwise encumber and
grant security interests in all or any pait of its interest in this Agreement and the Operator
Prope1ty. These various security interests in all or a patt of this Agreement and the Operator
Property are collectively referred to as an "Operator Mortgage" and holder of such security
interest, an "Operator Mortgagee". Any Operator Mortgagee shall use the Operator Property
only for the uses pe1mitted under this Agreement. Whenever Operator has granted a security
interest under this Section 13, it will give Owner notice of the Operator M01tgage (including the
natne and address of the Operator Mo1tgagee for notice purposes) to Owner within thirty (30)
days; provided that failure to give this notice shall not constitute a default under this Agreement,
but rather shall only have the effect of not binding Owner to provide such Operator Mortgage
notice until the Operator and its address is given to Owner.
13.2 Notice of Default and Opportunity to Cure. As a precondition to exercising
any rights or remedies related to any alleged default by Operator under this Agreement, Owner
shall give written notice of the default to each Operator Mortgagee at the same time it delivers
notice of default to Operator, specifying in detail the alleged event of default and the required
remedy. Each Operator M01tgagee or its designee shall have the right, but not the obligation, to
cure any default as Operator, and/or the right, but not the obligation, to remove any
Improvements or other property owned by Operator or such Operator M01tgagee located on the
Owner's Property to the same extent as Operator. The cure period for any Operator Mortgagee
shall be the later of (i) the end of the Operator cure period under Section 18; (ii) thiity (30) days
after such Operator Mortgagee's receipt of the default notice; or (iii) if applicable, the extended
cure period provided for in Section 13.3. Failure by Owner to give an Operator Mortgagee
notice of default shall not diminish Owner's rights against Operator, but shall preserve all rights
of the Operator Mortgagee or its designee to cure any default and to remove any Improvements
or other property of Operator or the Operator Mortgagee located on the Owner's Property.
13 .3 Extended Cure Period. If any default by Operator under this Agreement carmot
be cured without the Operator Mortgagee obtaining possession of all or pait of the Operator
Property, then any such default shall be deemed remedied if an Operator Mortgagee: (i) within
sixty (60) days after receiving notice from Owner as set f01th in Section 13 .2, acquires
possession of all or part of the Operator Property, or begins appropriate judicial or nonjudicial
proceedings to obtain the saine; (ii) diligently prosecutes any such proceedings to completion;
and (iii) after gaining possession of all or patt of the Operator Property performs all other
obligations as and when the same ai·e due in accordance with the terms of this Agreement. If an
Operator Mortgagee is prohibited by any court or by operation of any bankruptcy or insolvency
laws from commencing or prosecuting the proceedings described above, the sixty (60) day
period specified above for commencing proceedings shall be extended for the period of such
prohibition.
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13.4 Operator Mortgagee Liability. Any Operator Mortgagee whose interest in the
Operator Property is held solely for security pmposes, shall have no obligation or liability under
this Agreement unless and until the Operator Mortgagee succeeds to absolute title to the
Operator Property and the rights of Operator under this Agreement. An Operator Mortgagee
shall be liable to perform obligations under this Agreement only for and during the period it
directly holds such absolute title.
13.5 Certificates. Owner shall execute any estoppel certificates (certifying as to
trnthful matters, including without limitation that no default then exists under this Agreement, if
such be the case), consents to assignment and non-disturbance agreements as Operator or any
Mortgagee may reasonably request from time to time. The Parties shall negotiate in good faith
any amendment to this Agreement from time to time to include any provision that may be
reasonably requested by Operator or any Operator Mortgagee to implement the provisions
contained in this Agreement or to preserve an Operator Mortgagee's security interest.
13.6 Operator Mortgagee's Right to Enforce Mortgage and Assign. Each Operator
Mortgagee shall have the right, in its sole discretion: (i) to assign its Operator Mortgage; (ii) to
enforce its lien and acquire title to all or any portion of the Operator Property by any lawful
means; (iii) to take possession of and operate all or any portion of the Operator Property and to
perform all obligations to be perfo1med by Operator nnder this Agreement, or to cause a receiver
to be appointed to do so; and (iv) to acquire all or any portion of the Operator Property by
foreclosure or by an assignment in lieu of foreclosure and thereafter to assign or, transfer all or
any portion of the Operator rights under this Agreement to a third party in accordance witl!
Section 14. Any Operator Mortgagee or other party who acquires Operator's interest in all or a
portion of the Operator Property pursuant to foreclosure or assignment in lieu of foreclosure shall
not be liable to perfmm the obligations imposed on Operator by tl!is Agreement, which are
incuned or accrning after such Operator Mortgagee or other party no longer has ownership or
possession of the Operator Property.
13.7

New Agreement.

If the Operator Property is foreclosed upon or there is an assignment in
lieu of foreclosure, or if this Agreement is rejected or disaffirmed pursuant to bankruptcy law or
other law affecting creditor's rights and, within ninety (90) days after such event, Operator or
any Operator Mortgagee or other purchaser at a foreclosure sale shall have ananged to the
reasonable satisfaction of Owner to cure any material defaults nnder tl!is Agreement, and for the
payment of all Annual Installment Payments or other charges due and payable by Operator as of
the date of such event, then Owner shall execute and deliver to Operator or such Operator
Mortgagee or other purchaser at a foreclosure sale, or to a designee of one of these parties, as the
case may be, a new agreement ("New Agreement") which (i) shall be for a term equal to tl!e
remainder of the Term of tl!is Agreement before giving effect to such rejection or termination;
(ii) shall contain the same covenants, agreements, terms, provisions and limitations as this
Agreement (except for any requirements that have been fulfrlled by Operator or any Operator
Mortgagee or other purchaser at a foreclosure sale prior to rejection or termination of this
Agreement); and (iii) shall include that portion of the Operator Property in which Operator or
such other Operator Mmtgagee or other purchaser at a foreclosure sale had an interest on the date
of rejection or termination.
13.7.1
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13.7.2 If more than one Operator Mortgagee makes a written request for a New
Agreement pursuant to this provision, the New Agreement shall be delivered to the Operator
Mortgagee requesting such New Agreement whose Operator Mortgage is prior in time, and the
written request of any other Operator Mortgagee whose lien is subordinate shall be void and of
no further force or effect. The provisions of this Section 13 shall survive the termination,
rejection or disaffirmation of this Agreement and shall continue in full force and effect thereafter
to the same extent as if this Section 13 were a separate and independent contract made by Owner,
Operator and each Operator Mortgagee, and, from the effective date of such termination,
rejection or disaffirmation of this Agreement to the date of execution and delivery of such New
Agreement, such Operator Mortgagee or other purchaser at a foreclosure sale may use and enjoy
the Operator Property without hindrance by Owner or any person claiming by, through or under
Owner; provided that all of the conditions for the New Agreement as set forth above are
complied with.

13.8 Operator Mortgagee's Consent to Amendment, Termination or Surrender.
Notwithstanding any provision of this Agreement to the contrary, the Parties agree that so long
as any Operator Mortgage remains outstanding, this Agreement shall not be modified or
amended, and Owner shall not accept a sull'ender, cancellation or release of all or any part of the
Operator Property from Operator, prior to expiration of the Term of this Agreement, without the
prior written consent of the Operator Mortgagee holding such Operator Mortgage. This
provision is for the express benefit of and shall be enforceable by each Operator Mortgagee as if
it were a party named in this Agreement.
14.
Assignment and Sublease. Operator shall have the right, without Owner's consent, to
sell, convey, lease, or assign all or any portion of this Agreement or the Operator Property, on
either an exclusive or a non-exclusive basis, or to grant subeasements, co-easements, easements,
licenses or similar rights with respect to the Operator Property (collectively, "Assignment"), to
one or more persons or entities (collectively "Assignee"). Each Assignee shall nse the Operator
Property only for the uses permitted under this Agreement. When Operator makes any
Assignment under this Section 14, Operator shall give written notice to Owner of such
Assignment (including the interest conveyed by the Assignment and address of the Assignee for
notice purposes) to Owner; provided Operator's failure to give snch notice shall not constitute a
default nnder this Agreement, bnt rather shall only have the effect of not binding Owner with
respect to such assignment or conveyance until such notice is given. Any Assignment by
Operator shall release Operator from obligations subject thereof accruing after the date that
liability for such obligations is assumed by the Assignee.

15.

Hazardous Materials.

15.1 Owner's Covenants Regarding Hazardous Materials. Owner represents and
warrants that, to the best of Owner's knowledge, the Owner's Property is not and has not been in
violation of any federal, state or local environmental health or safety laws, statute, ordinance,
rule, regulation or requirement ("Environmental Laws"), and Owner has not received any
notice or other communication from any governmental authorities alleging that the Owner's
Property is in violation of any Environmental Laws. "Hazardous Materials" shall mean any
asbestos containing materials, petroleum, explosives, toxic materials, or substances regulated as
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hazardous wastes, hazardous materials, hazardous substances, or toxic substances under any
federal, state, or local law or regulation. Owner wan-ants that Owner has done nothing to
contaminate the Operator Property with Hazardous Materials or wastes.
15.2 Operator's Covenants Regarding Hazardous Materials. Operator shall, at
Operator's sole cost and expense, promptly take removal or remedial action required by
Environmental Law with regard to any material violation of any Environmental Law with regard
to any Hazardous Materials brought onto the Owner's Property by Operator or its employees,
agents, or contractors. Owner shall cooperate with Operator with regard to any scheduling or
access to the Owner's Property in connection with any action required hereunder.
15.3 Operator's Indemnity Regarding Hazardous Materials.
Operator shall
indemnify, defend, protect and hold Owner harmless from any liability based on: (i) the release
of Hazardous Materials in, on, under or about the Owner's Property caused by Operator or its
employees, agents, or contractors, or (ii) the violation by Operator or its employees, agents, or
contractors of any Environmental Law. The indemnity obligations set forth herein shall survive
termination of this Agreement.
16.

Insurance and Indemnity.

16.1 Insurance. At all times during which Operator is conducting any activities on the
Property and at all times during the Term of this Agreement, Operator shall maintain in effect (1)
commercial General Liability Insurance, including bodily injury and property damage coverage
with minimum limits of $1 Million Dollars per occun-ence and $2 Million Dollars aggregate and
(2) Umbrella Liability Insurance with minimum limits of $5 Million Dollars per occun-ence and
$5 Million Dollars aggregate. Upon a written request by Owner, Operator shall name Owner as
additional insured on such insurance policy and provide Owner with a certificate of such
insurance. Operator shall also maintain worker's compensation coverage in compliance with all
applicable requirements in at least the minimum required amounts throughout the Term.
16.2 Indemnity by Operator. Operator shall defend, indemnify, protect and hold
Owner harmless from and against all liabilities, costs, expenses, obligations, losses, damages,
claims, (collectively "Claims") resulting from the negligence, willful misconduct, or breach of
this Agreement by Operator, its agents, contractors or employees, invitees, licensees and
permittees; provided, however, that such Claims are not due to the sole negligence, willful
misconduct, or breach by Owner, its agents, contractors or employees, invitees, licensees or
permittees.
16.3 Indemnity by Owner. Owner shall defend, indemnify, protect, and hold
Operator harmless from and against all Claims resulting from the negligence, willful misconduct,
or breach of this Agreement by Owner, its agents, contractors or employees, invitees, licensees
and permittees; provided, however, that such Claims are not due to the sole negligence, willful
misconduct, or breach by Operator, its agents, contractors, employees, invitees, licensees, or
permittees.
16.4 Survival. The obligations of the Paities under this Section 16 shall survive
expiration or other termination of this Agreement.
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17.
Confidentiality. This Agreement includes confidential and proprietary information
relating to Operator and the Project Owner agrees not to provide copies of the Agreement or
disclose the tenns of the Agreement to any unauthorized person or entity. Operator authorizes
Owner to provide copies of the Agreement and disclose the te1ms thereof to Owner's family
("family" shall be deemed to include all devisees or descendants of owner by will or intestacy),
attorney, accountant, financial advisor and any existing or prospective mortgagee, lessee, or
purchaser for the sole purpose of evaluating and advising Owner and for no other purpose, so long
as such authorized parties agree in writing to become subject to the confidentiality provisions
hereto and not to provide copies of the Agreement or disclose the tenns thereof to any
unauthorized person or entity. Any Owner and party shall return all material containing any
confidential information to Operator immediately upon its request. Any party agrees to destroy
immediately upon request by Operator such analyses, compilation, studies or other documents, and
any oral information will continue to be subject to the terms of this Agreement. Owner agrees that
Operator will have no adequate remedy at law if any party violates any of the tenns of this
Agreement In such event Operator will have the right, in addition to any other rights Operator
may have, to obtain injunctive relief to restrain any breach or threatened breach by third party or
specific enforcement of such terms plus reimbursement of attorneys' fees, court costs and all
associated expenses. No party shall publish, file for public record, reproduce, or otherwise
disseminate this document or any of the terms and provisions hereof to any party, other than the
Patties set f01th above without the prior written consent of Operator, which consent may be
withheld for any reason and in Opemtor's sole discretion.
18.

Default and Remedies.
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19.

Condemnation.
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19.l Complete Taking. If, at any time, any authority having the power of eminent
domain shall condenm all or substantially all of the Operator's Property, or all of the
Improvements thereon, for any public use or otherwise, then the interests and obligations of
Operator under this Agreement in or affecting the Operator's Property shall cease and tenninate
upon the earlier of (i) the date that the condemning authority takes physical possession of the
Operator's Property or the Improvements thereon, (ii) the date that Operator is, in its sole
judgment, no longer able or permitted to operate the Project on the Operator's Property in a
commercially viable manner, or (iii) the date of the condenmation judgment. Operator shall
continue to pay all amounts payable hereunder to Owner until the earlier of such dates, at which
time the Parties shall be relieved of any and all fmiher obligations and conditions to each other
under this Agreement.
19.2 Partial Taking. If, at any time dming the term of this Agreement, any authority
having the power of eminent domain shall condenm one or more, but not all, of the Solar Panels,
or any pmiion of the Improvements or the Operator's Property, then the interest and obligations
of Operator under this Agreement as to those Solar Panels or any portion of the Improvements or
the Operator's Prope1iy so taken shall cease and terminate upon the earlier of (i) the date that the
condenming authority takes possession of such Solar Panels or any pmiion of the Improvements
or the Operator's Prope1iy, (ii) the date that Operator is, in its reasonable judgment, no longer
able or permitted to operate the Project on the Operator's Prope1iy, or any pmiion thereof, in a
commercially viable manner, or (iii) the date of the condemnation judgment; and, unless this
Agreement is terminated as hereinafter provided, this Agreement shall continue in full force and
effect as to the remainder of the Solar Panels, Improvements and the Operator's Prope1iy. If the
remainder of the Solar Panels or any other portion of the Improvements or the Operator's
Prope1iy is or becomes insufficient or unsuitable for Operator's purposes hereunder, as
determined by Operator in its sole discretion, then, subject to the rights of any Operator
Mortgagee under Section 13, Operator shall have the right to terminate this Agreement as to the
portion of the Operator's Property to which Operator continues to hold the rights, at which time
the Parties shall be relieved of any further obligations and duties to each other under this
Agreement.
19.3 Apportionment, Distribution of Award.
including damages and interest, shall be paid as follows:

On any taking, all sums awarded,

(a)
Any portion of the award by the court on account of any cost or loss that
Operator may sustain in the removal and relocation of Operator's Improvements, to Operator;
(b)
Any portion of the award by the court for Operator's anticipated or lost
revenues or profits, to Operator;
(c)

Any portion of the award by the court for Owner's lost revenues, to

Owner;
All remaining amounts of the award, to Owner or Operator consistent with
(d)
applicable Kentucky law.
20.

Notice.
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20.1

Writina:;, All notices given or permitted to be given hereunder shall be in writing.

20.2 Delivery. Notice is considered given either (i) when delivered in person to the
recipient named below, (ii) upon receipt after deposit in the United States mail in a sealed
envelope or container, postage and postal charges prepaid, return receipt requested or certified
mail, addressed by name and address to the party or person intended, or (iii) twenty-four (24)
hours from proper and timely delivery to an overnight courier service addressed by name and
address to the party or person intended as follows:
Notice to Owner:

David V. Dossett
2521 Wilson Station Road
Henderson, KY 42450

John Michael Dossett and Brenda Dossett
225 South Water Street
Henderson, KY 42450

-------Chris Dossett and Shirley Dossett
8297 Martin Mrutin Road
Henderson, KY 42450

Notice to Operator:

Boulevard Associates, LLC
700 Universe Blvd
Juno Beach, FL 33408
Attn: Land Services Administration
Telephone: (855) 552-9872

20.3 Change of Recipient or Address. Either Party may, by notice given at any time
or from time to time, require subsequent notices to be given to another individual person,
whether a party or an officer or representative, or to a different address, or both. Notices given
before actual receipt or notice of change shall not be invalidated by the change.
21.

Miscellaneous Provisions.

21.1 Successors and Assigns. The terms and provisions of this Agreement shall run
with the land and be binding on and inure to the benefit of the heirs, successors, assigns and
personal representatives of the Patties. In accordance with this Agreement, Operator in its
discretion may authorize other persons or entities to use the Operator Property for the purposes
stated in this Agreement
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21.2 Memorandum. Simultaneously with the execution of this Agreement, the Parties
agree to execute and acknowledge a memorandum of this Agreement. Operator may record the
executed memorandum in the public records of Henderson County, Kentucky.
21.3 Entire Agreement. This Agreement and the attached Exhibits shall constitute the
entire agreement between the Parties and supersedes all other prior writings and understandings.
21.4 Amendments. This Agreement shall not be amended or modified in any way
except by an instrument signed by the Parties and consented to by any Operator Mortgagee. The
Parties hereto shall at all times hereafter execute any documents and do any further acts which
may be necessary or desirable to carry out the purposes of this Agreement and to give full force
and effect to each and all of the provisions hereof.
21.5 Legal Matters. This Agreement shall be governed by and interpreted in
accordance with the then existing laws of the Commonwealth of Kentucky and the County where
the Owner's Property is located shall be considered the proper forum or jurisdiction for any
disputes arising in connection with this Agreement. The Parties agree to first attempt to settle
any dispute arising out of or in connection with this Agreement by good-faith negotiation. If the
Parties are unable to resolve amicably any dispute arising out of or in connection with this
Agreement, each shall have all remedies available at law or in equity and as provided by this
Agreement. Each Party waives all right to trial by jury and specifically agrees that trial of
suits or causes of action arising out of this Agreement shall be to the court of competent
jurisdiction.
21.6 Severability. If any term or provision of this Agreement, or the application
thereof to any person or circumstance shall, to any extent, be determined by judicial order or
decision to be invalid or unenforceable, the remainder of this Agreement or the application of
such term or provision to persons or circumstances other than those as to which it is held to be
invalid, shall be enforced to the fullest extent permitted by law.
21.7 Tax Credits. If under applicable law Operator becomes ineligible for any
currently existing tax credit, benefit or incentive for alternative energy expenditure established
by any local, state or federal government, then, at Operator's option, the Parties shall negotiate in
good faith to amend this Agreement or replace it with a different instrument so as to convert
Operator's interest in the Operator Property to a substantially similar interest that makes
Operator eligible for such tax credit, benefit or incentive. Such amendment or instrument shall
not impair any of Owner's rights or increase the burdens or obligations of Owner under this
Agreement.
21. 8 Approvals. Whenever in this Agreement the approval or consent of either Party
is required or contemplated, unless otherwise specified, such approval or consent shall not be
unreasonably withheld or delayed.
21.9 Authority. The signatories hereto warrant that each has the authority to execute
this Agreement on behalf of any entities which are Parties to this Agreement and that each such
entity has executed this Agreement pursuant to its organizational documents or a resolution or
consent of their Board of Directors or other governing body.
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21.10 Time of Essence. Time is of the essence of each provision of this Agreement.
21.11 Counterparts. This Agreement may be executed in multiple counterparts, each
of which shall be deemed an original, and all of which together shall constitute a single
instrument.
[Signatures on Next Page]
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David V. Dossett

Brenda Dossett

Chris Dossett

Operator:
Boulevard Associates, LLC
a Delaware limited liability company

By:
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EXHIBIT A
Legal Description of Owner's Property

Parcel I

Being all ofTl'acis 1-A (5.825 acres), 1-B (8.483 acres). f-C (12.776
acres), 1-D (7.066 acres), 1-E (7.476 acres), I-F (5,029 ncres), I-G
(6.882acre-c;), 1-11 (17Jl7Oacres), 1-1 (5.062 acres), 14 (8.004 acres),
2-A (9.211 acres), 2-E (6.542 acres), and 2-F (7.148 acrcs) 1 and Lots
1-D (3.903 acres}, l•B (3.712 acres), and 2-E (l.876 acres), of the
Sandra Westcl'flcld and Leroy \Vesterl1cld Subdivision, a plat of
which is of record in J>lat Book 5, pages 141 and 142. to which plat
refereuce is made for a more particular description, the total acreage
conveyed being 116 .~65 acres.
The above being the same property acquired by Johns Michael Dossett and Brenda Dossett,
husband and wife and Chris Dossett and Shirley Dossett, husband and wife by Deed dated May
7, 1999, of record in Deed Book 485, Page 587, in the Henderson County Clerk's office.

QLA: 8325
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HOLDING PAGE FOR EXHIBIT B

Preliminary Lease and Easement Improvement Plan and Acreage Calculation
To be Delivered with Option Notice
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HOLDING PAGE FOR EXHIBIT C
As Built Lease and Easement Improvements and Final Acreage Calculation
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EXlllBITD
Lease and Easement Compensation

(2)

Payment for Lease and Easements.

-

-

-

-
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-

--

(6)

Payment Allocation Schedule.
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Kentucky
SOLAR LEASE AND EASEMENT AGREEMENT

Parties. This Solar Lease and Easement Agreement ("Agreement") is made and entered as of the
_J(-i day of Ol (,&., 4-" , 2021 ("Effective Date"), by and between Jon Barton Eblen and
Marie Eblen, a/k/a Marie Annette Eblen, husband and ,vife ("Owner") and Sebree Solar, LLC, a
Delaware limited liability company ("Operator"), which are sometimes individually refened to
as a "Party" and collectively as the "Parties".

1.
Project. 1bis Agreement relates to the solar-powered electrical power generation and
transmission project known as the "Sebree Solar Energy Center Energy Center" to be located in
Henderson County, Kentucky ("Project"), which may be wholly or partially located on the Owner's
property legally described on the attached Exhibit A to this Agreement, excluding those areas
depicted as the "Exclusion Area" on composite Exhibit A-1 attached hereto ("Owner's Property").
Upon Operator's exercise of the Option (as defined below), the Project shall include (i) the Lease of
Owner's Property described in Section 4, (ii) the Easements referenced in Section 5 that are located
on the Ovmer's Property, and (iii) the Improvement, referenced in Section 8 to be constructed on
Owner's Property. The Lease, Easements and Improvements are sometimes collectively referred to
as the "Operator Property".
2.
Option. Owner grants to Operator an exclusive option ("Option") to acquire the Lease and
Easements referenced in Sections 4 and 5 in accordance with the following terms and conditions.
Operator shall be entitled to acquire the Lease and the Easements in their entirety or in part, as
Operator deems appropriate.
2.1
Option Term. The period during which Operator may exercise the Option shall
be for a term of five (5) years, commencing on the Effective Date ("Option Term").
2.2
Option Pavment. As comideration for the granting of the Option, Operator agrees
to pay Owner the Option Payment set forth in Exhibit D.
2.3
Use of Owner's Property. During the Option Term, Operator and its employees,
agents and contractors shall have a right to enter upon the Owner's Property and the right of ingress
and egress over and across the Ov\Tier's Property for the purposes of (i) surveying the Owner's
Property; (ii) perfotming such other tests and studies as Operator may desire in connection with
the Option, including, v,ithout limitation, environmental, avian and cultural resource assessments,
and geotechnical, foundation and soil tests, provided that such activities do not unreasonably
interfere with Owner's use of the Owner's Property; and (iii) installing, maintaining, operating,
inspecting and removing one or more weather related instruments ("Weather Instrument") and
tencing of said Weather Instrument and including the performance of all tests and studies
associated therewith. Owner shall not permit any other individual or entity except Operator or its
affiliates to install a Weather Instrument on Owner's Property.
All topsoil disturbed by the work on the project prior to installation will be segregated and restored
as topsoil upon completion of the pre-installation work. Topsoil removed during installation shall
be placed elsewhere on Owner's property at O=er's direction. Operator shall give Owner ninety
after giving notice, Operator fails to
(90) days' notice prior to commencement of installation.
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commence timely, then Operator will be responsible to Owner for the loss of crop rent for the crop
season if the subject property lies fallow.

2.4
Right to Grant Option. Owner warrants and represents to Operator that (i) the
statements in Section 9 concerning Owner's title to the Owner's Property are true and correct; (ii)
Owner has the authority to grant this Option to Operator without the consent or approval of any
other party; and (iii) there are no other existing options, rights of first refusal, contracts to purchase,
leases or mortgages that would prevent Operator from exercising its rights with respect to the
Option.
2.5
Exercise of Option. Operator may exercise the Option by giving written notice to
Owner ("Option Notice") at any time during the Option Term. Operator shall specify in the
Option Notice the Commencement Date referenced in Section 6.1.1. On the Commencement Date,
the Lease and Easements referenced in Sections 4 and 5 shall automatically become effective, and
the Parties shall be subject to all of the terms and conditions of this Agreement with respect to such
Lease and Easements and all rights and obligations relating thereto.
Termination of Option. If Operator fails to exercise the Option within the Option
2.6
Term, the Option and the rights of Operator as the optionee shall automatically terminate.

3.
Lease. Upon exercise of the Option by Operator, Owner leases to Operator, and Operator
leases from Owner, Owner's Property for the Lease and Easement Term (defined in Section 6.1)
in accordance with the terms and conditions of this Agreement ("Lease"), which Lease grants
Operator and its agents, contractors, and employees the right to use the Owner's Property for the
following permitted uses:
3. I
Construction Right. Operator leases Owner's Property for the purpose of
constructing, operating, maintammg, repairing, replacing, and removing all or any part or
component of the Improvements whether located on Owner's Property. Operator may exercise its
right to use all or any part of the Owner's Property as and when Operator deems it necessary or
advisable to do so to perform the activities for which this right is granted, including, without
limitation, staging areas and parking for Operator's employees.
Access Right. Operator leases Owner's Property for unobstructed vehicular and
3.2
pedestrian access and ingress to and egress from the Improvements, Owner's Property and any
public roadways, and to construct, maintain, and utilize Roadway Improvements on the Owner's
Property. Owner shall not permit others to obstruct or damage the roads or Roadway
Improvements located on the Owner's Property or in any other way interfere with Operator's rights
under this right.
Operator shall repair any damage done to Roadway Improvements which
result from use by Operator, its agents, servants or employees. Such roads shall be maintained in
the condition necessary for use by Operator's equipment, and with regard to existing roads, shall
be maintained in at least the condition that existed prior to Operator's use.
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3.3
Solar Panels Right. Operator leases Owner's Property for Operator to construct,
operate, replace, relocate, remove, and maintain Solar Panels and the appurtenant Collection
Facilities, together with associated roads and parking areas on Owner's Property.
3.4
Collection Facilities Right. Operator leases Owner's Property for Operator to
construct, operate, maintain, replace, relocate or remove Collection Facilities on and under the
Owner's Property. Notwithstanding anything else contained herein to the contrary, the Operator
shall have easement rights over the Exclusion Areas depicted on Exhibit A-1 attached hereto, for
the purposes of installing and maintaining Collection Facilities thereon, incouding the right to
access such areas.
3.5
Substation Right. Operator leases Owner's Property for Operator to construct,
operate, maintain, replace, relocate or remove one or more Substations on Owner's Property.
3.6
Telecommunication Right. Operator leases Owner's Property for Operator to
construct, operate, maintain, replace, relocate or remove Telecommunication Facilities on and
under the Owner's Property.
3.7
Weather Instrument Right. Operator leases Owner's Property in order to
construct, operate, replace, relocate, remove, and maintain a Weather Instrument and the
appurtenant Collection Facilities on Owner's Property.
3.8
Battery Facilities Right. Operator leases Owner's Property in order to construct,
operate, replace, relocate, remove, and maintain one or more Battery Facilities on Owner's
Property.
3.9
Agreed set back & Exclusion Area. Regardless of the foregoing paragraphs in
this Section 3, Operator agrees to a forty foot (40') setback from Owner's existing Morton Building
located on the Property as depicted on Exhibit A-I attached hereto. For the avoidance of doubt,
the two exclusion areas are connected by a 25' wide strip exclusion area along the eastern boundary
to provide access to the rear exclusion area.
4.
Grant of Easements. Upon the exercise of the Option by Operator, Owner grants to
Operator, and Operator accepts from Owner, for the Lease and Easement Term referenced in
Section 6.1, the following easements over and across the Owner's Property in accordance with the
terms and conditions of this Agreement. The following easements are for the benefit of Operator
and Operator's agents, contractors and employees and located on the Owner's Property and are
collectively referred to as the "Easements".
4.1
Sun Non-Obstruction Easement. Owner grants Operator an irrevocable,
exclusive easement for the right and privilege to use, maintain and capture the free and
unobstructed sunlight over and across the Owner's Property. Owner shall not engage in any
activity on Owner's Property or any other neighboring property owned by Owner that might
interfere with the sunlight direction over any portion of Owner's Property; cause a decrease in the
output or efficiency of any Solar Panel or Weather Instrument; or otherwise interfere with
Operator's operation of the Project or exercise of any rights granted in this Agreement (collectively
"Interference"). This grant of the easement expressly includes the right of Operator to enforce

3

Operator's rights, including the physical removal of trees or structures (except existing trees and
structures) causing Interference to the Project contemplated by Operator. Operator shall notify
Owner before making any such removals.
Effects Easement. Owner grants to Operator an easement over Owner's Property
4.2
for visual, view, light, flicker, noise, shadow, vibration, electromagnetic, electrical and radio
frequency interference, and any other effects attributable to the Project located on the Owner's
Property.

5.
Term. The term of this Agreement ("Term") includes the Option Term referenced in
Section 3.1, the Initial Lease and Easement Term as described in Section 6.1.1 and the Extended
Lease and Easement Term as described in Section 6.1.2 (together, the Initial Lease and Easement
Term and the Extended Lease and Easement Term, if applicable, is defined as the "Lease and
Easement Term").

5 .1

Lease and Easement Term.

5 .1.1 Initial Lease and Easement Term. The initial term of the Lease and
Easements shall commence on the date specified by Operator in the Option Notice
("Commencement Date"). The initial term of the Lease and Easements shall end thirty (30) years
after the Commencement Date (the "Initial Lease and Easement Term"), subject to the rights of
renewal and termination as provided in this Agreement.
5.1.2 Extended Lease and Easement Term. Operator shall have the right to
extend the Term of this Agreement for two (2) consecutive terms of five (5) years each in
accordance with the terms and provisions of this Agreement (collectively "Extended Lease and
Easement Term") by providing written notice to Owner of Operator's intent to extend the Term
within one hundred eighty (180) days of the end of the existing Term. Each Extended Lease and
Easement Term shall begin on the expiration date of the Initial Lease and Easement Term or
previous Extended Lease and Easement Term, as the case may be. During the Extended Lease
and Easement Term, Operator shall pay Owner the amounts set forth in Exhibit D as the
consideration for the Lease and Easements.
5.1.3 Delays During Lease and Easement Term. At Operator's option, the
Term may be extended for a period of time equal to the period of time during which operation of
the Project is delayed or suspended because of the occurrence of a Regulatory Suspension or Force
Majeure, which are defined as follows:
shall mean the enactment or application of
any law, order, rule, or regulation of the Kentucky Public Service Commission, Federal Energy
Regulatory Commission, or other local, state, or federal government authority having jurisdiction
over the Project or Operator, or the failure of any such governmental authority to issue an approval
or permit pursuant to any such law, order, rule, or regulation, which results in the delay,
interruption, or suspension of the production, sale or transmission of electricity from the Solar
Panels; and
(i) "Regulatory Suspension"
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(ii) "Force Majeure" shall mean causes beyond the reasonable control of and
without the fault or negligence of the Party claiming Force Majeure, including but not limited to acts
of God, labor unrest (including, but not limited to, slowdowns, picketing, boycotts or strikes), flood,
earthquake, storm, fire, lightning, explosion, power failure or power surge, vandalism, theft, the
cutting of power, transmission or other lines, wires or cables to the Project by persons other than
Operator's employees or contractors, epidemic, war, revolution, riot, civil disturbance, sabotage,
change in law or applicable regulation subsequent to the Commencement Date and action or inaction
by any federal, state or local legislative, executive, administrative judicial agency or body which in
any of the foregoing cases, by exercise of due foresight such Party could not reasonably have
expected to avoid, and which, by the exercise of due diligence, it is unable to overcome.

The Parties shall be excused from performing their respective obligations under this
Agreement and shall not be liable in damages or otherwise if and to the extent that they are unable
to so perform or are prevented from performing by a Force Majeure, provided that: (i) the nonperforming Party, as promptly as practicable after the occurrence of the Force Majeure, but in no
event later than thirty (30) days thereafter, gives the other Party written notice describing the
particulars of the occurrence; (ii) the suspension of performance is of no greater scope and of no
longer duration than is reasonably required by the Force Majeure; (iii) the non-performing Party uses
good faith and commercially reasonable efforts to remedy its inability to perform; and (iv) as soon
as the non-performing Party is able to resume performance of its obligations excused as a result of
the occurrence, each Party shall give prompt written notification thereof to the other Party.
Termination by Operator. Provided Operator is not in default under any term of
5.2
this Agreement, Operator, at its option, shall have the right to terminate this Agreement at any time
during the Term of the Agreement, as to all or any part of the Operator Property. Termination
shall be effective thirty (30) days after written notice of such termination to Owner. If Operator's
notice is a full termination of the Operator Property, the Parties shall be relieved of all further
duties and obligations under this Agreement, other than (i) the payment of any accrued and unpaid
obligations owed by either Party as of the date of termination; (ii) the removal of the Improvements
by Operator pursuant to Section 8.11; and (iii) any other obligations and liabilities that are
expressly stated in this Agreement to survive such termination. Upon any such partial termination
by Operator, the Parties shall be relieved of all further duties and obligations under this Agreement
with respect to the portion thereof terminated by Operator, subject to the obligations and liabilities
referenced in items (i) through (iii) above that shall continue to be applicable to the terminated
portion of this Agreement. The Parties agree to execute an amendment to this Agreement
evidencing such partial termination.

6.
Payments. If Operator exercises the Option referenced in Section 3, Operator agrees to
pay Owner the amounts set forth in Exhibit D as consideration for the Lease, Easements and
Operator's other rights and interests in the Owner's Property.
7.
Improvements. Operator shall have the right, at its sole cost and expense, to construct,
install, maintain, use, operate, repair, replace, relocate and remove all facilities, structures,
equipment, machinery, wires, conduit, cables, poles, materials and property of every kind and
character required for the construction and operation of portions of the Project on the Owner's
Property, including, but not limited to, the Solar Panels, Collection Facilities, Substations,
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Telecommunication Facilities, Weather Instruments, Roadway Improvements and Battery
Facilities referenced in Sections 8.1 through 8.7 (collectively, the "Improvements").
7.1
"Solar Panels" shall mean any photovoltaic energy system designed for the
generation of electrical power from the collection of sunlight, including without limitation, the
photovoltaic panels, foundations, support structures, braces and related equipment.
"Collection Facilities" shall mean all Improvements whose purpose is to deliver
7.2
electrical power generated by the Solar Panels to an electrical power grid or other system, including
without limitation transformers, overhead and underground electrical collection lines,
telecommunication lines, splice boxes and interconnection facilities.

7.3
"Substations" shall mean electrical lines, meters, monitoring and control
equipment, switches, transformers, all structures, equipment, enclosures, fencing, security devices,
and other electrical and communications equipment necessary to condition and increase the
voltage of electricity generated by the Project to make it suitable for transmission on, and to deliver
it to, Collection Facilities connected to an electric power grid or other system.
"Telecommunication Facilities" shall mean all Improvements whose purpose is to
7.4
provide telecommunication services solely relating to the Project or any of Operator's solar
powered projects, including telephone, closed-circuit television, microwave, internet, computer
data and other telecommunication services.

7.5
"Weather Instrument" shall mean instruments used primarily to gather and
transmit sunlight and meteorological data relating to the Project, and includes the instrument's
foundations, guy wires, sunlight and meteorological data acquisition equipment, power source,
and any required data and electrical transmission lines.
"Roadway Improvements" shall mean all improvements that may be necessary to
7.6
construct, maintain and repair any new and existing roadways and other means of ingress and
egress over, across and along the Owner's Property, including paving or surfacing of the roadways
with asphalt, gravel or other roadway materials, installation of road signs and the construction and
installation of culverts, bridges, drainage ditches, gates, cattle guards and similar structures and
facilities.
"Battery Facilities" shall mean a type of equipment that can be given a new charge
7.7
by passing an electric current through it designed for the storage of electrical power including
without limitation, batteries and other devices for storage of electrical energy, foundations, support
structures, braces and related equipment.
Ownership of Improvements. Except as otherwise provided in Section 11.7, all
7,8
Improvements shall at all times remain the property of Operator, and Owner shall have no right,
title or interest therein. All Improvements constructed or placed on the Owner's Property by
Operator during the Term of this Agreement may be repaired, replaced, relocated, removed, added
to or expanded upon by Operator at any time during the Term of this Agreement. Owner expressly
waives any statutory lien or common law liens on the Improvements to which Owner might be
entitled.
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7.9
Construction Liens. Operator shall not permit any liens arising out of Operator's
use of the Operator Property under this Agreement to be filed against the Owner's Property.
Operator shall, within sixty (60) days after it receives notice of the lien, provide a bond or other
security that Owner may reasonably request, or remove such lien from the Owner's Property in
the manner provided by applicable law.
7.10 Location of Improvements. The acreage required from the Owner's Property for
the Improvements for which the Lease and Easements are being granted cannot be determined
until the completion of Operator's inspection, testing, study and surveying of the Owner's Property
during the Option Term. Operator shall not install any Improvements in the excluded areas of
Owner's Property depicted in Exhibit B-1 without obtaining the prior consent of Owner. Owner
will consent to underground Collection lines only in the excluded area located on the eastern
boundary line of Parcel 3 between the adjoining parcels. Along with the Option Notice, Operator
shall deliver to Owner a proposed plan of development showing the contemplated locations of the
Improvements and a preliminary calculation of the acreage as determined by the area bounded by
a perimeter fence required for the Project, which shall serve as the Exhibit B-2 to this Agreement.
During the final development and construction of the Project, such locations may need to be
amended. Following construction of the Project, Operator shall provide Owner an "as-built"
survey of all Improvements on Owner's Property and the final calculation of the acreage as
determined by the area bounded by a perimeter fence required for the Project, which shall serve as
Exhibit C to this Agreement. Further, following construction, the Improvements may need to be
relocated or rerouted by Operator, which Operator may perform, at any time during the Term of
this Agreement, so long as the nature and extent of any such relocated or rerouted Improvements
are not materially different and impose no materially greater burden on the Owner's Property than
the original locations or routes, and so long as Operator takes commercially reasonable efforts to
minimize disruption or inconvenience to Owner. Owner's property may be a portion of the project
that encompasses other properties. In the event that the project fence includes any portion of the
Owner's property boundary that is not a straight line, comers of Owner's boundaries within the
project perimeter fence will be marked by Operator with a pin or similar survey marker.
Additionally, Operator will place a fence on both sides of the road that leads to the cemetery on
PVA Map Number 71-38 for Owner's family's access. Operator will install a natural screen barrier
at a location selected by Owner so as to visually obstruct the project from the Owner's residence.
The natural screen barrier will be that required by the Henderson County solar ordinance and the
approved conditional use permit for the Operator's Solar Project.
7.11 Removal of Improvements. Upon full or partial termination of any of the Lease
Rights or Easements, Operator shall remove all Improvements and restore the area formerly
occupied by the Improvements to substantially the same physical condition that existed
immediately before the construction of the Improvements (the "Removal Obligations"). At
Owner's request, all or any part of the Roadway Improvements may be left for use by Owner.
8.

Intentionally omitted.

9.
Ownership and Title Matters. Owner warrants and represents to Operator, both as of the
Effective Date, and as of the Commencement Date as follows:
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9.1
Authority. Owner represents and warrants that it is the holder of fee simple title
and is the sole owner of the Owner's Property and has the umestricted right and authority to sign
this Agreement and to grant Operator the Lease and Easements and other rights granted in this
Agreement. When signed by both Parties, this Agreement constitutes a valid and binding
agreement enforceable against Owner in accordance with its terms.
Other Agreements. The Owner's Property is not subject to any other agreements,
9.2
options, rights of first refusal or other prior right of any party to purchase, lease or acquire
easements in the Owner's Property, or create any prior claim or right that would preclude or
interfere with Operator's rights and interests under this Agreement and the Lease and Easements.

9.3
Minerals. Except as disclosed by Owner to Operator at the time of the execution
of this Agreement by Owner, Owner owns all of the oil, gas and other minerals, and all rights
thereto as on or under the Owner's Property.
9.4
Owner Mortgage. Except as disclosed by Owner to Operator at the time of the
execution of this Agreement by Owner, there are no mortgages encumbering the Owner's Property
("Owner Mortgage").
9.5
Notice and Opportunity to Cure. If there is an Owner Mortgage encumbering
Owner's Property and Owner receives from the holder thereof any notice that payments are
overdue, Owner shall notify Operator and each Operator Mortgagee (as defined at Section 13 .1)
by sending a copy of such overdue payment notice to Operator by the earlier of (i) five (5) days
after receipt, or (ii) three (3) business days prior to the date by which a default under or in respect
of such Owner Mortgage could occur. If Operator or any Operator Mortgagee determines that it
would be in Operator's interest to make such payments to Owner Mortgagee on Owner's behalf,
whether as a result of receiving such notice or otherwise, Operator shall have the right to make
such payments and to credit the payments so made against the Annual Installment Payment next
due under the Agreement.
9.6
Subordination, Non-Disturbance & Attornment Agreement. If there is an
Owner Mortgage encumbering Owner's Property, Owner shall cooperate .with Operator to obtain
a Subordination, Non-Disturbance and Attornment Agreement ("SNDA") in the form prepared and
provided by Operator, from each Owner Mortgagee, pursuant to which such Owner Mortgagee
agrees, among other things, not to disturb Operator's possession and use of the Owner's Property.
Owner shall not incur any loss in income, expense, obligation or liability with regard to the SNDA.
Operator shall, at its sole cost and expense, record each such SNDA in the Office of the County
Clerk in which Owner's Property is located. If Owner fails to deliver a SNDA from each Owner
Mortgagee, Operator may, at its sole option, either (i) terminate this Agreement immediately upon
written notice to Owner, or (ii) take such action as Operator deems reasonably necessary to effect
the rights granted to Operator hereunder, and off-set all amounts expended in such efforts against
the Annual Installment Payments and any other amounts due hereunder or in respect hereof.
10.
Representations and Warranties of Owner. Owner hereby makes the following further
representations and warranties both as of the Effective Date, and as of the Commencement Date:
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10 .1 Physical Condition. Owner has no knowledge of any existing physical conditions
of the Owner's Property which would prevent, significantly restrict or make more expensive
Operator's development of the Owner's Property for the purposes specified in this Agreement, or
which could, with the passage of time, or the giving of notice, constitute a violation of any current! y
applicable governmental law, ordinance, order, rule or regulation.
10.2 Legal Restrictions. Owner has no knowledge of any law, regulation, ordinance or
order of any local, state or federal governmental authority which would prohibit or significantly
restrict Operator's development of the Owner's Property pursuant to this Agreement. This
Agreement does not violate any contract, agreement, instrument, judgment or order to which
Owner is a party or which affects the Owner's Property. To the best of Owner's knowledge, the
Owner's Property is currently in full and complete compliance with all governmental laws,
ordinances, orders, rules and regulations applicable to the Owner's Property.
10.3 No Litigation. No litigation is pending and, to the best of Owner's knowledge, no
litigation or administrative actions are proposed, threatened or anticipated with respect to any
matter affecting the Owner's Property. If Owner learns of any litigation or administrative action
proposed, threatened or instituted with respect to the Owner's Property, Owner shall give Operator
notice within thirty (30) days thereof.
10.4 Survival. The representations and warranties set forth in this Section 10 shall
survive the execution and delivery hereof.
11.

Use, Operation and Maintenance.

11.1 Exclusive Use by Operator. Operator shall have the exclusive right (i) to use and
possess the Owner Property in connection with the Project and other similar solar-powered
electrical power generation projects; (ii) to investigate, inspect, survey, and conduct tests of the
Owner's Property, including, but not limited to, meteorological, environmental, archeological and
geotechnical tests and studies; (iii) to use and convert all of the sunlight resources on the Owner's
Property; and (iv) to undertalce such other activities on the Owner's Property that may be related
to the Project, including, without limitation, the storage of Solar Panels, materials and equipment
during the installation and construction of the Improvements; development and operation of
communications systems; and site tours of the Project for visitors and other interested parties.
11.2 No Required Installation or Operation. Nothing in this Agreement shall be
interpreted as imposing on Operator any obligation to install Solar Panels or other Improvements
on the Owner's Property, or to operate the Project on the Owner's Property. Operator shall have
the sole discretion to determine if and when any Solar Panels and other Improvements may be
constructed on Owner's Property, and if and when to commence the operation of the Project on
the Owner's Property.
11.3 Permits and Approvals. Operator shall be responsible, at its sole cost and
expense, for obtaining any governmental permits and approvals necessary for the construction and
operation of the Project and the construction and operation of the Improvements. Owner shall
cooperate with Operator as necessary to obtain any governmental or utility approvals or permits,
including, without limitation, signing any applications for such approvals, provided that Owner
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shall not incur any loss in income, expense, obligation or liability with respect to Operator
obtaining such permits or approvals.
11.4 Compliance with Laws. Operator shall comply in all material respects with valid
laws applicable to the Owner's Property and the Operator Property. Operator shall have the right,
in its sole discretion and at its sole expense, in Operator's name to contest the validity or
applicability to the Owner's Property and the Operator Property of any law, ordinance, statute,
order, regulation, property assessment or the like made by any governmental agency or entity.
Operator shall control any such contest and Owner shall cooperate with Operator in every
reasonable way in such contest, provided that Owner shall incur no expense, obligation or liability
with regard to such contest.
11.5 Care and Appearance. Operator, in its exercise of the lease, easement and other
rights granted hereunder shall, at all times, maintain the Owner's Property and the Improvements
in a reasonably neat, clean and presentable condition. Operator shall not willfully or negligently
damage or destroy the Owner's Property and shall keep the Owner's Property clean and free of
debris created by Operator, its contractors, or others brought on to the Owner's Prope1ty by
Operator. Operator shall not use the Owner's Property for storage, except for materials,
construction equipment and vehicles directly associated with construction or maintenance of the
Improvements on the Owner's Property or adjacent properties that are part of the Project.
At Owner's request, Operator shall repair or replace any
11.6 Fences and Gates.
fences, gates or cattle guards damaged or removed in connection with Operator's activities on the
Owner's Property. Fences removed from the Owner's Property, if replaced, shall be re-built by
Operator at its expense in mutually agreeable locations. All fence repair and construction shall be
substantially similar to the construction of existing fences and cattle guards on Owner's Property.
Any gates opened for access to Owner's Property by either Party shall be closed immediately after
passing through so that livestock may not pass through. Once completed, all replacement fences,
gates and cattle guards shall be owned and maintained by Owner. Upon abandonment or
termination of the rights granted to Operator in this Agreement, any fences, gates and cattle guards
installed by Operator shall remain and become the property of Owner. To minimize the need for
temporary fencing, Owner will cooperate with Operator to avoid pasturing animals on or near the
Improvements during periods of construction, maintenance or removal activity by Operator.
Owner will discuss with Operator what temporary fencing is necessary during the periods of
construction, maintenance or removal activity by Operator.

11. 7 Roadway Maintenance and Repairs. Operator agrees to maintain and repair all
Roadway Improvements located on the Operator Property; provided, however, Owner shall
reimburse Operator for any costs and expenses incurred by Operator to repair any damage or
perform any special maintenance of the Roadway Improvements caused by Owner or any person
using the Roadway Improvements with Owner's permission, other than Operator.
12.

Taxes.

12.1 Owner's Taxes. Owner covenants and agrees to pay prior to delinquency all real
and personal property and other taxes, general and special assessments, and other charges of every
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description ("Taxes") levied or assessed against the Owner's Property and all improvements
thereon by governmental authorities, other than Operator's Truces referenced in Section 12.2
(Taxes, excepting Operator's Truces, are hereinafter referred to as "Owner's Taxes").

12.3 Failure to Pay. In the event either Party fails to pay their share of Truces prior to
delinquency, the other Party shall have the right to pay such Taxes and any accrued penalties or
interest, which payments shall increase or be offset against other Payments due under this
Agreement.
12.4 Operator's Right to Contest. Operator may contest the legal validity or amount
of any Operator's Truces for which it is responsible under this Agreement, and may institute such
proceedings as it considers necessary, provided that Operator shall bear all expenses in pursuing
such contest or proceeding. With respect to any Taxes which may constitute a lien on the Owner's
Property, Operator shall promptly pay such Taxes unless the proceeding in which it contests such
. Taxes shall operate to prevent or stay the collection of.the Taxes so contested or unless Operator
removes any such lien by bonding or otherwise. Owner agrees to render to Operator all reasonable
assistance in contesting the validity or amount of any such Truces, with the exception of Taxes
levied by Owner, including joining in the signing of any reasonable protests or pleading which
Operator may deem advisable to file; provided, however, that Operator shall reimburse Owner for
its reasonable out-of-pocket expenses, including reasonable attorneys' fees incurred in connection
with providing such assistance.
13.

Mortgage of Operator Property.

13.1 Right to Mortgage. Operator may, upon written notice to Owner, but without
requiring Owner's consent or approval, mortgage, collaterally assign, or otherwise encumber and
grant security interests in all or any part of its interest in this Agreement and the Operator Property.
These various security interests in all or a part of this Agreement and the Operator Property are
collectively referred to as an "Operator Mortgage" and holder of such security interest, an
"Operator Mortgagee". Any Operator Mortgagee shall use the Operator Property only for the
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uses permitted under this Agreement. Whenever Operator has granted a security interest under
this Section 13, it will give Owner notice of the Operator Mortgage (including the name and
address of the Operator Mortgagee for notice purposes) to Owner within thirty (30) days; provided
that failure to give this notice shall not constitute a default under this Agreement, but rather shall
only have the effect of not binding Owner to provide such Operator Mortgage notice until the
Operator and its address is given to Owner.
13 .2 Notice of Default and Opportunity to Cure. As a precondition to exercising any
rights or remedies related to any alleged default by Operator under this Agreement, Owner shall
give written notice of the default to each Operator Mortgagee at the same time it delivers notice of
default to Operator, specifying in detail the alleged event of default and the required remedy. Each
Operator Mortgagee or its designee shall have the right, but not the obligation, to cure any default
as Operator, and/or the right, but not the obligation, to remove any Improvements or other property
owned by Operator or such Operator Mortgagee located on the Owner's Property to the same
extent as Operator. The cure period for any Operator Mortgagee shall be the later of (i) the end of
the Operator cure period under Section 18; (ii) thirty (30) days after such Operator Mortgagee's
receipt of the default notice; or (iii) if applicable, the extended cure period provided for in Section
13.3. Failure by Owner to give an Operator Mortgagee notice of default shall not diminish
Owner's rights against Operator, but shall preserve all rights of the Operator Mortgagee or its
designee to cure any default and to remove any Improvements or other property of Operator or the
Operator Mortgagee located on the Owner's Property.
13 .3 Extended Cure Period. If any default by Operator under this Agreement cannot
be cured without the Operator Mortgagee obtaining possession of all or part of the Operator
Property, then any such default shall be deemed remedied if an Operator Mortgagee: (i) within
sixty (60) days after receiving notice from Owner as set forth in Section 13.2, acquires possession
of all or part of the Operator Property, or begins appropriate judicial or nonjudicial proceedings to
obtain the same; (ii) diligently prosecutes any such proceedings to completion; and (iii) after
gaining possession of all or part of the Operator Property performs all other obligations as and
when the same are due in accordance with the terms of this Agreement. If an Operator Mortgagee
is prohibited by any court or by operation of any bankruptcy or insolvency laws from commencing
or prosecuting the proceedings described above, the sixty (60) day period specified above for
commencing proceedings shall be extended for the period of such prohibition.
13.4 Operator Mortgagee Liability. Any Operator Mortgagee whose interest in the
Operator Property is held solely for security purposes, shall have no obligation or liability under
this Agreement unless and until the Operator Mortgagee succeeds to absolute title to the Operator
Property and the rights of Operator under this Agreement. An Operator Mortgagee shall be liable
to perform obligations under this Agreement only for and during the period it directly holds such
absolute title.
13. 5 Certificates. Owner shall execute any estoppel certificates (certifying as to truthful
matters, including without limitation that no default then exists under this Agreement, if such be
the case), consents to assignment and non-disturbance agreements as Operator or any Mortgagee
may reasonably request from time to time. The Parties shall negotiate in good faith any
amendment to this Agreement from time to time to include any provision that may be reasonably
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requested by Operator or any Operator Mortgagee to implement the provisions contained in this
Agreement or to preserve an Operator Mortgagee's security interest.
13.6 Operator Mortgagee's Right to Enforce Mortgage and Assign. Each Operator
Mortgagee shall have the right, in its sole discretion: (i) to assign its Operator Mortgage; (ii) to
enforce its lien and acquire title to all or any portion of the Operator Property by any lawful means;
(iii) to take possession of and operate all or any portion of the Operator Property and to perform
all obligations to be performed by Operator under this Agreement, or to cause a receiver to be
appointed to do so; and (iv) to acquire all or any portion of the Operator Property by foreclosure
or by an assignment in lieu of foreclosure and thereafter to assign or transfer all or any portion of
the Operator rights under this Agreement to a third party in accordance with Section 14. Any
Operator Mortgagee or other party who acquires Operator's interest in all or a portion of the
Operator Property pursuant to foreclosure or assignment in lieu of foreclosure shall not be liable
to perform the obligations imposed on Operator by this Agreement, which are incurred or accruing
after such Operator Mortgagee or other party no longer has ownership or possession of the
Operator Property.
13.7

New Agreement.
13.7.1

If the Operator Property is foreclosed upon or there is an assignment in lieu

of foreclosure, or if this Agreement is rejected or disaffirmed pursuant to bankruptcy law or other
law affecting creditor's rights and, within ninety (90) days after such event, Operator or any
Operator Mortgagee or other purchaser at a foreclosure sale shall have arranged to the reasonable
satisfaction of Owner to cure any material defaults under this Agreement, and for the payment of
all Annual Installment Payments or other charges due and payable by Operator as of the date of
such event, then Owner shall execute and deliver to Operator or such Operator Mortgagee or other
purchaser at a foreclosure sale, or to a designee of one of these parties, as the case may be, a new
agreement ("New Agreement") which (i) shall be for a term equal to the remainder of the Term
of this Agreement before giving effect to such rejection or termination; (ii) shall contain the same
covenants, agreements, terms, provisions and limitations as this Agreement (except for any
requirements that have been fulfilled by Operator or any Operator Mortgagee or other purchaser
at a foreclosure sale prior to rejection or termina_tion of this Agreement); and (iii) shall include that
portion of the Operator Property in which Operator or such other Operator Mortgagee or other
purchaser at a foreclosure sale had an interest on the date of rejection or termination.
13.7.2

If more than one Operator Mortgagee makes a written request for a New

Agreement pursuant to this provision, the New Agreement shall be delivered to the Operator
Mortgagee requesting such New Agreement whose Operator Mortgage is prior in time, and the
written request of any other Operator Mortgagee whose lien is subordinate shall be void and of no
further force or effect. The provisions of this Section 13 shall survive the termination, rejection or
disaffirmation of this Agreement and shall continue in full force and effect thereafter to the same
extent as if this Section 13 were a separate and independent contract made by Owner, Operator
and each Operator Mortgagee, and, from the effective date of such termination, rejection or
disaffirmation of this Agreement to the date of execution and delivery of such New Agreement,
such Operator Mortgagee or other purchaser at a foreclosure sale may use and enjoy the Operator
Property without hindrance by Owner or any person claiming by, through or under Owner;
provided that all of the conditions for the New Agreement as set forth above are complied with.
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13.8 Operator Mortgagee's Consent to Amendment, Termination or Snrrender.
Notwithstanding any provision of this Agreement to the contrary, the Parties agree that so long as
any Operator Mortgage remains outstanding, this Agreement shall not be modified or amended,
and Owner shall not accept a surrender, cancellation or release of all or any part of the Operator
Property from Operator, prior to expiration of the Term of this Agreement, without the prior
written consent of the Operator Mortgagee holding such Operator Mortgage. This provision is for
the express benefit of and shall be enforceable by each Operator Mortgagee as if it were a party
named in this Agreement.
14.
Assignment and Sublease. Operator shall have the right, to sell, convey, lease, or assign
all or any portion of this Agreement or the Operator Property, on either an exclusive or a nonexclusive basis, or to grant subeasements, co-easements, easements, licenses or similar rights with
respect to the Operator Property (collectively, "Assignment"), to one or more persons or entities
(collectively "Assignee"). Each Assignee shall use the Operator Property only for the uses
permitted under this Agreement. Operator may make a complete assignment of this Agreement
only in connection with the assignment of all, or substantially all, of the assets of Operator and be
released from liability hereunder in such event from obligations subject thereof accruing after the
date that liability for such obligations is assumed by the Assignee. In the event of any partial
assignment of Operator's rights hereunder, Operator shall not be released from liability hereunder
without Owner's written consent. When Operator makes any Assignment under this Section 14,
Operator shall give written notice to Owner of such Assignment (including the interest conveyed
by the Assignment and address of the Assignee for notice purposes) to Owner; provided Operator's
failure to give such notice shall not constitute a default under this Agreement, but rather shall only
have the effect of not binding Owner with respect to such assignment or conveyance until such
notice is given

15.

Hazardous Materials.

15.1 Owner's Covenants Regarding Hazardous Materials. Owner represents and
warrants that, to the best of Owner's knowledge, the Owner's Property is not and has not been in
violation of any federal, state or local environmental health or safety laws, statute, ordinance, rule,
regulation or requirement ("Environmental Laws"), and Owner has not received any notice or
other communication from any governmental authorities alleging that the Owner's Property is in
violation of any Environmental Laws. "Hazardous Materials" shall mean any asbestos
containing materials, petroleum, explosives, toxic materials, or substances regulated as hazardous
wastes, hazardous materials, hazardous substances, or toxic substances under any federal, state, or
local law or regulation. Owner warrants that Owner has done nothing to contaminate the Operator
Property with Hazardous Materials or wastes.
15.2 Operator's Covenants Regarding Hazardous Materials. Operator shall, at
Operator's sole cost and expense, promptly take removal or remedial action required by
Environmental Law with regard to any material violation of any Environmental Law with regard
to any Hazardous Materials brought onto the Owner's Property by Operator or its employees,
agents, or contractors. Owner shall cooperate with Operator with regard to any scheduling or
access to the Owner's Property in connection with any action required hereunder.
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15.3 Operator's Indemnity Regarding Hazardous Materials.
Operator shall
indemnify, defend, protect and hold Owner harmless from any liability based on: (i) the release of
Hazardous Materials in, on, under or about the Owner's Property caused by Operator or its
employees, agents, or contractors, or (ii) the violation by Operator or its employees, agents, or
contractors of any Environmental Law. The indemnity obligations set forth herein shall survive
termination of this Agreement.
16.

Insurance and Indemnity.

16. l Insurance. At all times during which Operator is conducting any activities on the
Property and at all times during the Term ofthis Agreement, Operator shall maintain in effect(!)
commercial General Liability Insurance, including bodily injury and property damage coverage
with minimum limits of$ I Million Dollars per occurrence and $2 Million Dollars aggregate and
(2) Umbrella Liability Insurance with minimum limits of $5 Million Dollars per occurrence and
$5 Million Dollars aggregate. Upon a written request by Owner, Operator shall name Owner as
additional insured on such insurance policy and provide Owner with a certificate of such insurance.
16.2 Indemnity by Operator. Operator shall defend, indemnify, protect and hold
Owner harmless from and against all liabilities, costs, expenses, obligations, losses, damages,
claims, (collectively "Claims") resulting from the negligence, willful misconduct, or breach of this
Agreement by Operator, its agents, contractors or employees, invitees, licensees and permittees;
provided, however, that such Claims are not due to the sole negligence, willful misconduct, or
breach by Owner, its agents, contractors or employees, invitees, licensees or permittees.
16.3 Indemnity by Owner. Owner shall defend, indemnify, protect, and hold Operator
harmless from and against all Claims resulting from the negligence, willful misconduct, or breach
of this Agreement by Owner, its agents, contractors or employees, invitees, licensees and
permittees; provided, however, that such Claims are not due to the sole negligence, willful
misconduct, or breach by Operator, its agents, contractors, employees, invitees, licensees, or
permittees.
16.4 Survival. The obligations of the Parties under this Section 16 shall survive
expiration or other termination of this Agreement.
17.
Confidentiality. This Agreement includes confidential and proprietary information relating
to Operator and the Project. Owner agrees not to provide copies of the Agreement or disclose the
terms of the Agreement to any unauthorized person or entity. Operator authorizes Owner to provide
copies of the Agreement and disclose the terms thereof to Owner's family ("family" shall be deemed
to include all devisees or descendants of owner by will or intestacy), attorney, accountant, financial
advisor and any existing or prospective mortgagee, lessee, or purchaser for the sole purpose of
evaluating and advising Owner and for no other purpose, so long as such authorized parties agree
in writing to become subject to the confidentiality provisions hereto and not to provide copies of the
Agreement or disclose the terms thereof to any unauthorized person or entity. Any Owner and party
shall return all material containing any confidential information to Operator immediately upon its
request. Any party agrees to destroy immediately upon request by Operator such analyses,
compilation, studies or other documents, and any oral information will continue to be subject to the
terms of this Agreement. Owner agrees that Operator will have no adequate remedy at law if any
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party violates any of the terms of this Agreement In such event Operator will have the right, in
addition to any other rights Operator may have, to obtain injunctive relief to restrain any breach or
threatened breach by third party or specific enforcement of such terms plus reimbursement of
attorneys' fees, court costs and all associated expenses. No party shall publish, file for public record,
reproduce, or otherwise disseminate this document or any of the terms and provisions hereof to any
party, other than the Parties set forth above without the prior written consent of Operator, which
consent may be withheld for any reason and in Operator's sole discretion.
18.

Default and Remedies.
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19.

Condemnation.

19.1 Complete Taking. If, at any time, any authority having the power of eminent
domain shall condemn all or substantially all of the Operator's Property, or all ofthe lmpr9vements
thereon, for any public use or otherwise, then the interests and obligations of Operator under this
Agreement in or affecting the Operator' s Property shall cease and terminate upon the earlier of (i)
the date that the condemning authority takes physical possession of the Operator's Property or the
Improvements thereon, (ii) the date that Operator is, in its sole judgment, no longer able or
permitted to operate the Project on the Operator' s Property in a commercially viable manner, or
(iii) the date of the condemnation judgment. Operator shall continue to pay all amounts payable
hereunder to Owner until the earlier of such dates, at which time the Parties shall be relieved of
any and all ftuther obligations and conditions to each other under this Agreement.
19.2 Partial Taking. If, at any time during the term of this Agreement, any authority
having the power of eminent domain shall condemn one or more, but not all, of the Solar Panels,
or any portion of the Improvements or the Operator's Property, then the interest and obligations
of Operator under this Agreement as to those SolaJ Panels or any portion of the Improvements or
the Operator's Property so taken shall cease and terminate upon the earlier of (i) the date that the
condemning authority takes possession of such Solar Panels or any portion of the Improvements
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or the Operator's Property, (ii) the date that Operator is, in its reasonable judgment, no longer able
or permitted to operate the Project on the Operator's Property, or any portion thereof, in a
commercially viable manner, or (iii) the date of the condemnation judgment; and, unless this
Agreement is terminated as hereinafter provided, this Agreement shall continue in full force and
effect as to the remainder of the Solar Panels, Improvements and the Operator's Property. If the
remainder ofthe Solar Panels or any other portion of the Improvements or the Operator' s Property
is or becomes insufficient or unsuitable for Operator' s purposes hereunder, as determined by
Operator in its sole discretion, then, subject to the rights of any Operator Mortgagee under Section
13, Operator shall have the right to terminate this Agreement as to the portion of the Operator's
Property to which Operator continues to hold the rights, at which time the Parties shall be relieved
of any further obligations and duties to each other under this Agreement.
19.3 Apportionment, Distribution of Award.
including damages and interest, shall be paid as follows:

On any taking, all sums awarded,

(a)
Any portion of the award by the court on account of any cost or loss that
Operator may sustain in the removal and relocation of Operator's Improvements, to Operator;
Any portion of the award by the court for Operator's anticipated or lost
revenues or profits, to Operator;
(b)

(c)

Any portion of the award by the court for Owner's lost revenues, to Owner;

(d)
All remaining amounts of the award, to Owner or Operator consistent with
applicable Kentucky law.
20.

Notice.

20.1

Writing. All notices given or permitted to be given hereunder shall be in writing.

20.2 Delivery. Notice is considered given either (i) when delivered in person to the
recipient named below, (ii) upon receipt after deposit in the United States mail in a se~led envelope
or container, postage and postal charges prepaid, return receipt requested or certified mail,
addressed by name and address to the party or person intended, or (iii) twenty-four (24) hours from
proper and timely delivery to an overnight courier service addressed by name and address to the
pruiy or person intended as follows:
Notice to Owner:

Jon Barton Eblen
Marie Eblen
9056 Hwy 416 W

Robards, KY 42452

Notice to Operator:

Sebree Solar, LLC
700 Universe Blvd
Juno Beach, FL 33408
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Attn: Land Services Administration
Telephone: (855) 552-9872
20.3 Change of Recipient or Address. Either Party may, by notice given at any time
or from time to time, require subsequent notices to be given to another individual person, whether
a party or an officer or representative, or to a different address, or both. Notices given before
actual receipt or notice of change shall not be invalidated by the change.
21.

Miscellaneous Provisions.

21.1 Successors and Assigns. The terms and provisions of this Agreement shall run
with the land and be binding on and inure to the benefit of the heirs, successors, assigns and
personal representatives of the Parties. In accordance with this Agreement, Operator in its
discretion may authorize other persons or entities to use the Operator Property for the purposes
stated in this Agreement
21.2 Memorandum. Simultaneously with the execution of this Agreement, the Parties
agree to execute and acknowledge a memorandum of this Agreement. Operator may record the
executed memorandum in the public records of Henderson County, Kentucky.
21.3 Entire Agreement. This Agreement and the attached Exhibits shall constitute the
entire agreement between the Parties and supersedes all other prior writings and understandings.
21.4 Amendments. This Agreement shall not be amended or modified in any way
except by an instrument signed by the Parties and consented to by any Operator Mortgagee. The
Parties hereto shall at all times hereafter execute any documents and do any further acts which
may be necessary or desirable to carry out the purposes of this Agreement and to give full force
and effect to each and all of the provisions hereof.
21.5 Legal Matters. This Agreement shall be governed by and interpreted in
accordance with the then existing laws of the Commonwealth of Kentucky and the County where
the Owner's Property is located shall be considered the proper forum or jurisdiction for any
disputes arising in connection with this Agreement. The Parties agree to first attempt to settle any
dispute arising out of or in connection with this Agreement by good-faith negotiation. If the Parties
are unable to resolve amicably any dispute arising out of or in connection with this Agreement,
each shall have all remedies available at law or in equity and as provided by this Agreement. Each
Party waives all right to trial by jury and specifically agrees that trial of suits or causes of
action arising out of this Agreement shall be to the court of competent jurisdiction.
21.6 Severability. If any term or provision of this Agreement, or the application thereof
to any person or circumstance shall, to any extent, be determined by judicial order or decision to
be invalid or unenforceable, the remainder of this Agreement or the application of such term or
provision to persons or circumstances other than those as to which it is held to be invalid, shall be
enforced to the fullest extent permitted by law.
21. 7 Tax Credits. If under applicable law Operator becomes ineligible for any currently
existing tax credit, benefit or incentive for alternative energy expenditure established by any local,
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state or federal government, then, at Operator's option, the Parties shall negotiate in good faith to
amend this Agreement or replace it with a different instrument so as to convert Operator's interest
in the Operator Property to a substantially similar interest that makes Operator eligible for such
tax credit, benefit or incentive. Such amendment or instrument shall not impair any of Owner's
rights or increase the burdens or obligations of Owner under this Agreement.
21.8 Approvals. Whenever in this Agreement the approval or consent of either Party is
required or contemplated, unless otherwise specified, such approval or consent shall not be
unreasonably withheld or delayed.
21.9 Authority. The signatories hereto warrant that each has the authority to execute
this Agreement on behalf of any entities which are Parties to this Agreement and that each such
entity has executed this Agreement pursuant to its organizational documents or a resolution or
consent of their Board of Directors or other governing body.
21.10 Time of Essence. Time is of the essence of each provision of this Agreement.
21.11 Counterparts. This Agreement may be executed in multiple counterparts, each of
which shall be deemed an original, and all of which together shall constitute a single instrument.

Owner:

Operator:

Sebree Solar, LLC
a Delaware limited liability companx
/ , ... A
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EXHIBIT A
Legal Description of Owner's Property
Parcel 1
The following property located in the County of Henderson, State of Kentucky, on the Tunnel-Hill
Robards Road, as follows:
Beginning at a stake in the Robards and Tunnel Hill Road, corner with lot #4, runs with said roads.
76 15 E. 404 feet to a stake, corner with lot #2, thence S. 35 W. 1881.4 feet to a stake, corner with
lot #2 in the W.A. Royster estate's line; thence N. 89 14 W. 398 feet to a stake, carrier with lot #4
in the line of the W.A. Royster estate; thence N. 3 35 E. 1973.2 feet to the beginning.
From the above described tact, there was conveyed to the Commonwealth of Kentucky, for
highway purposes, a strip of ground containing approximately ½ acres, as shown by deed dated
June 8, 1939, of record in Deed Book 94, Page 517, Henderson County Clerk's office. This
conveyance is made subject to said highway deed and all of the property herein conveyed is subject
to all legal rights of way.
Containing 17 acres, more or less.
Parcel No.: 61-33

Parcel 2
Beginning at a stake in Robards and Tunnel Hill Road corner with Lot #3; thence with said road S
76-15 E 473.6 feet to a stake, comer to Lot #1; thence S 3-35 W 1775.6 feet to a stake corner with
Lot #1 in the line ofW.A. Royster Estate; thence N 89-14 W 467.6 feet to a stake corner with Lot
#3 in the line ofW.A. Royster Estate; thence N 3-35 E 1881.4 feet to the beginning.
Being the same property conveyed to James C. Eblen and Joan Eblen (a/k/a Joan E. Eblen),
husband and wife, by deed from Herbert Shaw and Marie Shaw, husband and wife, dated January
8, 1974, of record in Deed Book 270, Page 67, Henderson County Clerk's Office.
Containing 20 acres, more or less.
Parcel No.: 61-32

Parcel 3
Beginning at an iron pin corner to Tract #2, said pin being in the southern R/W of Ky. Hwy. 416,
30 feet from the centerline, and being approximately 2318 feet east of the intersection ofW.N.
Royster Road in Henderson County, Kentucky; thence with said R/W S 69°44' 4 7" E- 156.98 feet,
S 67°26'34" E- 262.92 feet to an iron pin corner to Wimberly C. Royster; thence with the line of
Royster S 8°59'52" W - 1988.59 feet to an iron pin in the line of Tract #5; thence with the line of
Tract #5 N 82°30'11" W - 398.40 feet to an iron pin comer to Tract #2; thence with the line of
Tract #2 N 9°18'03" E- 2087.19 feet to the point of beginning. For a more particular description
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you are referred to a survey plat prepared by Likins and Musgrave dated _ _ _ _ _ _, 1986,
ofrecord in Plat Book 5, Page 2, of the Henderson County Clerk's Office.
Being the same property conveyed to James C. Eblen and Joan E. Eblen, husband and wife, by
deed from W.J. Tillman and Sherry Pl. Tillman, husband and wife, dated April 30, 1986, ofrecord
in Deed Book 366, page 548, Henderson County Clerk's Office.
Containing 19 acres, more or less.
Parcel No.: 61-34
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QLA: 7900
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EXHIBIT A-1

Excluded Area of Owner's Property
Excluded Area as to Parcel 3
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Excluded Area as to Parcel 4
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HOLDING PAGE FOR EXHIBIT B-2
Preliminary Lease and Easement Improvement Plan and Acreage Calculation
To be Delivered with Option Notice
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HOLDING PAGE FOR EXHIBIT C

As Built Lease and Easement Improvements and Final Acreage Calculation
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EXHIBIT D
Le_a se _a nd Easement Compensation

(2)

Payment for Lease and Easements.

(3)

Crop Compensation.

28

(4)

Payment Allocation Schedule!
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Kentucky
SOLAR LEASE AND EASEMENT AGREEMENT

1.
Parties. This Solar Lease and Easement Agreement ("Agreement") is made and entered
, 2021-("Effective Date"), by and between Laveta Daniel,
as of the _L day of ('(\&\ re~
as Executrix of the Estate of Carolyn G. Whitmore and Laveta Daniel, a married person, joined by
consenting spouse, Chris Daniel (collectively "Owner") and Sebree Solar, LLC, a Delaware
limited liability company ("Operator"), which are sometimes individually referred to as a "Party"
and collectively as the "Parties".
2.
Project. This Agreement relates to the solar-powered electrical power generation and
transmission project known as the "Sebree Solar Energy Center" to be located in Henderson County,
Kentucky ("Project"), which may be wholly or partially located on the Owner's property legally
described on the attached Exhibit A, and depicted on the attached Exhibit B-1 to this Agreement
hereto (''Owner's Property'1). Upon Operator's exercise of the Option (as defined below), the
Project shall include (i) the Lease of Owner's Property described in Section 4, (ii) the Easements
referenced in Section 5 that are located on the Owner's Property, and (iii) the Improvements
referenced in Section 8 to be constructed on Owner's Property. The Lease, Easements and
Improvements are sometimes collectively referred to as the "Operator Property''.
3.
Option. Owner grants to Operator an exclusive option (''Option'') to acquire the Lease and
Easements referenced in Sections 4 and 5 in accordance with the following terms and conditions.
Operator shall be entitled to acquire the Lease and the Easements in their entirety or in part, as
Operator deems appropriate.
3.1
Option Term. The period during which Operator may exercise the Option shall
be for a term of four (4) years, commencing on the Effective Date ("Option Term").
3.2
Option Payment. As consideration for the granting of the Option, Operator agrees
to pay Owner the Option Payment set forth in Exhibit D.
3.3
Use of Owner's Property. During the Option Term, Operator and its employees,
agents and contractors shall have a right to enter upon the Owner's Property and the right of ingress
and egress over and across the Owner's Property for the purposes of (i) surveying the Owner's
Property; (ii) performing such other tests and studies as Operator may desire in connection with
the Option, including, without limitation, environmental, avian and cultural resource assessments,
and geotechnical, foundation and soil tests, provided that such activities do not unreasonably
interfere with Owner's use of the Owner's Property; and (iii) installing, maintaining, operating,
inspecting and removing one or more weather related instruments ("Weather Instrument") and
fencing of said Weather Instrument and including the performance of all tests and studies
associated therewith. Owner shall not permit any other individual or entity except Operator or its
affiliates to install a Weather Instrument on Owner's Property. All topsoil disturbed by the work
on the project prior to installation will be segregated and restored as topsoil upon completion of
the pre-installation work. Topsoil removed during installation shall be placed elsewhere on
Owner's property at Owner's direction. Operator shall give Owner ninety (90) days' notice prior
to commencement of installation. If, after giving notice, Operator fails to commence timely, then

Operator will be responsible to Owner for the loss of crop rent for the crop season if the subject
property lies fallow.
3.4
Right to Grant Option. Owner warrants and represents to Operator that (i) the
statements in Section 9 concerning Owner's title to the Owner's Property are true and correct; (ii)
Owner has the authority to grant this Option to Operator without the consent or approval of any
other party; and (iii) there are no other existing options, rights of first refusal, contracts to purchase,
leases or mortgages that would prevent Operator from exercising its rights with respect to the
Option.
3.5
Exercise of Option. Operator may exercise the Option by giving written notice to
Owner ("Option Notice") at any time during the Option Term. Operator shall specify in the
Option Notice the Commencement Date referenced in Section 6.1.1. On the Commencement Date,
the Lease and Easements referenced in Sections 4 and 5 shall automatically become effective, and
the Parties shall be subject to all of the terms and conditions of this Agreement with respect to such
Lease and Easements and all rights and obligations relating thereto.
Termination of Option. If Operator fails to exercise the Option within the Option
3 .6
Term, the Option and the rights of Operator as the optionee shall automatically terminate.

4.
Lease. Upon exercise of the Option by Operator, Owner leases to Operator, and Operator
leases from Owner, Owner's Property for the Lease and Easement Term (defined in Section 6.1)
in accordance with the terms and conditions of this Agreement ("Lease"), which Lease grants
Operator and its agents, contractors, and employees the right to use the Owner's Property for the
following permitted uses:
4.1
Construction Right. Operator leases Owner's Property for the purpose of
constructing, operating, maintaining, repairing, replacing, and removing all or any part or
component of the Improvements whether located on Owner's Property. Operator may exercise its
right to use all or any part of the Owner's Property as and when Operator deems it necessary or
advisable to do so to perform the activities for which this right is granted, including, without
limitation, staging areas and parking for Operator's employees.
Access Right. Operator leases Owner's Property for unobstructed vehicular and
4.2
pedestrian access and ingress to and egress from the Improvements, Owner's Property and any
public roadways, and to construct, maintain, and utilize Roadway Improvements on the Owner's
Property. In the event that Operator builds roads outside of the fenced area of the project, Operator
shall make reasonable efforts to plan and construct any such roads along the boundary of Owner's
property unless it is impractical to do so, in Operator's determination. Owner shall not permit
others to obstruct or damage the roads or Roadway Improvements located on the Owner's Property
or in any other way interfere with Operator's rights under this right.
Operator shall repair
any damage done to Roadway Improvements which result from use by Operator, its agents,
servants or employees. Such roads shall be maintained in the condition necessary for use by
Operator's equipment, and with regard to existing roads, shall be maintained in at least the
condition that existed prior to Operator's use.
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4.3
Solar Panels Right. Operator leases Owner's Property for Operator to construct,
operate, replace, relocate, remove, and maintain Solar Panels and the appurtenant Collection
Facilities, together with associated roads and parking areas on Owner's Property.
4.4
Collection Facilities Right. Operator leases Owner's Property for Operator to
construct, operate, maintain, replace, relocate or remove Collection Facilities on and under the
Owner's Property.
4.5
Substation Right. Operator leases Owner's Property for Operator to construct,
operate, maintain, replace, relocate or remove one or more Substations on Owner's Property.
4.6
Telecommunication Right. Operator leases Owner's Property for Operator to
construct, operate, maintain, replace, relocate or remove Telecommunication Facilities on and
under the Owner's Property.
4.7
Weather Instrument Right. Operator leases Owner's Property in order to
construct, operate, replace, relocate, remove, and maintain a Weather Instrument and the
appurtenant Collection Facilities on Owner's Property.
4.8
Battery Facilities Right. Operator leases Owner's Property in order to construct,
operate, replace, relocate, remove, and maintain one or more Battery Facilities on Owner's
Property.
5.
Grant of Easements. Upon the exercise of the Option by Operator, Owner grants to
Operator, and Operator accepts from Owner, for the Lease and Easement Term referenced in
Section 6.1, the following easements over and across the Owner's Property in accordance with the
terms and conditions of this Agreement. The following easements are for the benefit of Operator
and Operator's agents, contractors and employees and located on the Owner's Property and are
collectively referred to as the "Easements".
Sun N on-O bstruction Easement. Owner grants Operator an irrevocable,
5.1
exclusive easement for the right and privilege to use, maintain and capture the free and
unobstructed sunlight over and across the Owner's Property. Owner shall not engage in any
activity on Owner's Property or any other neighboring property owned by Owner that might
interfere with the sunlight direction over any portion of Owner's Property; cause a decrease in the
output or efficiency of any Solar Panel or Weather Instrument; or otherwise interfere with
Operator's operation of the Project or exercise of any rights granted in this Agreement (collectively
"Interference"). This grant of the easement expressly includes the right of Operator to enforce
Operator's rights, including the physical removal of trees or structures (except existing trees and
structures) causing Interference to the Project contemplated by Operator. Operator shall notify
Owner before making any such removals. The Operator has the obligation, including cost, for
any maintenance of natural existing vegetation outside of the fence line that it requires in order to
preserve its rights under this Section 5.1, for example, trimming existing trees outside of the fence
line as they grow if Operator determines that such trees are or may cause interference.
5.2
Effects Easement. Owner grants to Operator an easement over Owner's Property
for visual, view, light, flicker, noise, shadow, vibration, electromagnetic, electrical and radio
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frequency interference, and any other effects attributable to the Project located on the Owner's
Property.
6.
Term. The term of this Agreement ("Term") includes the Option Term referenced in
Section 3.1, the Initial Lease and Easement Term as described in Section 6.1.1 and the Extended
Lease and Easement Term as described in Section 6.1.2 (together, the Initial Lease and Easement
Term and the Extended Lease and Easement Term, if applicable, is defined as the "Lease and
Easement Term").
6.1

Lease and Easement Term.

6.1.1 Initial Lease and Easement Term. The initial term of the Lease and
Easements shall commence on the date specified by Operator in the Option Notice
("Commencement Date"). The initial term of the Lease and Easements shall end thirty (30) years
after the Commencement Date (the "Initial Lease and Easement Term"), subject to the rights of
renewal and termination as provided in this Agreement.
6.1.2 Extended Lease and Easement Term. Operator shall have the right to
extend the Term of this Agreement for two consecutive terms of five (5) years each in accordance
with the terms and provisions of this Agreement (collectively "Extended Lease and Easement
Term") by providing written notice to Owner of Operator's intent to extend the Term within one
hundred eighty (180) days of the end of the existing Term. Each Extended Lease and Easement
Term shall begin on the expiration date of the Initial Lease and Easement Term or previous
Extended Lease and Easement Term, as the case may be. During the Extended Lease and
Easement Term, Operator shall pay Owner the amounts set forth in Exhibit D as the consideration
for the Lease and Easements.
6.1.3 Delays During Lease and Easement Term. At Operator's option, the
Term may be extended for a period of time equal to the period of time during which operation of
the Project is delayed or suspended because of the occurrence of a Regulatory Suspension or Force
Majeure, which are defined as follows:
shall mean the enactment or application of
any law, order, rule, or regulation of the Kentucky Public Service Commission, Federal Energy
Regulatory Commission, or other local, state, or federal government authority having jurisdiction
over the Project or Operator, or the failure of any such governmental authority to issue an approval
or permit pursuant to any such law, order, rule, or regulation, which results in the delay,
interruption, or suspension of the production, sale or transmission of electricity from the Solar
Panels; and
(i) "Regulatory Suspension"

(ii) "Force Majeure" shall mean causes beyond the reasonable control of and
without the fault or negligence of the Party claiming Force Majeure, including but not limited to acts
of God, labor unrest (including, but not limited to, slowdowns, picketing, boycotts or strikes), flood,
earthquake, storm, fire, lightning, explosion, power failure or power surge, vandalism, theft, the
cutting of power, transmission or other lines, wires or cables to the Project by persons other than
Operator's employees or contractors, epidemic, war, revolution, riot, civil disturbance, sabotage,
change in law or applicable regulation subsequent to the Commencement Date and action or inaction
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by any federal, state or local legislative, executive, administrative judicial agency or body which in
any of the foregoing cases, by exercise of due foresight such Party could not reasonably have
expected to avoid, and which, by the exercise of due diligence, it is unable to overcome.
The Parties shall be excused from performing their respective obligations under this
Agreement and shall not be liable in damages or otherwise if and to the extent that they are unable
to so perform or are prevented from performing by a Force Majeure, provided that: (i) the nonperforming Party, as promptly as practicable after the occurrence of the Force Majeure, but in no
event later than thirty (30) days thereafter, gives the other Party written notice describing the
particulars of the occurrence; (ii) the suspension of performance is of no greater scope and of no
longer duration than is reasonably required by the Force Majeure; (iii) the non-performing Party uses
good faith and commercially reasonable efforts to remedy its inability to perform; and (iv) as soon
as the non-performing Party is able to resume performance of its obligations excused as a result of
the occurrence, each Party shall give prompt written notification thereof to the other Party.
6.2
Termination by Operator. Provided Operator is not in default under any term of
this Agreement, Operator, at its option, shall have the right to terminate this Agreement at any time
during the Term of the Agreement, as to all or any part of the Operator Property. Termination
shall be effective thirty (30) days after written notice of such termination to Owner. If Operator's
notice is a full termination of the Operator Property, the Parties shall be relieved of all further
duties and obligations under this Agreement, other than (i) the payment of any accrued and unpaid
obligations owed by either Party as of the date of termination; (ii) the removal of the Improvements
by Operator pursuant to Section 8.11; and (iii) any other obligations and liabilities that are
expressly stated in this Agreement to survive such termination. Upon any such partial termination
by Operator, the Parties shall be relieved of all further duties and obligations under this Agreement
with respect to the portion thereof terminated by Operator, subject to the obligations and liabilities
referenced in items (i) through (iii) above that shall continue to be applicable to the terminated
portion of this Agreement. The Parties agree to execute an amendment to this Agreement
evidencing such partial termination.
7.
Payments. If Operator exercises the Option referenced in Section 3, Operator agrees to
pay Owner the amounts set forth in Exhibit D as consideration for the Lease, Easements and
Operator's other rights and interests in the Owner's Property.
8.
Improvements. Operator shall have the right, at its sole cost and expense, to construct,
install, maintain, use, operate, repair, replace, relocate and remove all facilities, structures,
equipment, machinery, wires, conduit, cables, poles, materials and property of every kind and
character required for the construction and operation of portions of the Project on the Owner's
Property, including, but not limited to, the Solar Panels, Collection Facilities, Substations,
Telecommunication Facilities, Weather Instruments, Roadway Improvements and Battery
Facilities referenced in Sections 8.1 through 8. 7 (collectively, the "Improvements").
8.1
"Solar Panels" shall mean any photovoltaic energy system designed for the
generation of electrical power from the collection of sunlight, including without limitation, the
photovoltaic panels, foundations, support structures, braces and related equipment.
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8.2
"Collection Facilities" shall mean all Improvements whose purpose is to deliver
electrical power generated by the Solar Panels to an electrical power grid or other system, including
without limitation transformers, overhead and underground electrical collection lines,
telecommunication lines, splice boxes and interconnection facilities.
8.3
"Substations" shall mean electrical lines, meters, monitoring and control
equipment, switches, transformers, all structures, equipment, enclosures, fencing, security devices,
and other electrical and communications equipment necessary to condition and increase the
voltage of electricity generated by the Project to make it suitable for transmission on, and to deliver
it to, Collection Facilities connected to an electric power grid or other system.
8.4
"Telecommunication Facilities" shall mean all Improvements whose purpose is to
provide telecommunication services solely relating to the Project or any of Operator's solar
powered projects, including telephone, closed-circuit television, microwave, internet, computer
data and other telecommunication services.
8.5
"Weather Instrument" shall mean instruments used primarily to gather and
transmit sunlight and meteorological data relating to the Project, and includes the instrument's
foundations, guy wires, sunlight and meteorological data acquisition equipment, power source,
and any required data and electrical transmission lines.
"Roadway Improvements" shall mean all improvements that may be necessary to
8.6
construct, maintain and repair any new and existing roadways and other means of ingress and
egress over, across and along the Owner's Property, including paving or surfacing of the roadways
with asphalt, gravel or other roadway materials, installation of road signs and the construction and
installation of culverts, bridges, drainage ditches, gates, cattle guards and similar structures and
facilities.

8.7
"Battery Facilities" shall mean a type of equipment that can be given a new charge
by passing an electric current through it designed for the storage of electrical power including
without limitation, batteries and other devices for storage of electrical energy, foundations, support
structures, braces and related equipment.
Ownership of Improvements. Except as otherwise provided in Section 11.7, all
8,8
Improvements shall at all times remain the property of Operator, and Owner shall have no right,
title or interest therein. All Improvements constructed or placed on the Owner's Property by
Operator during the Term of this Agreement may be repaired, replaced, relocated, removed, added
to or expanded upon by Operator at any time during the Term of this Agreement. Owner expressly
waives any statutory lien or common law liens on the Improvements to which Owner might be
entitled.

8.9
Construction Liens. Operator shall not permit any liens arising out of Operator's
use of the Operator Property under this Agreement to be filed against the Owner's Property.
Operator shall, within sixty (60) days after it receives notice of the lien, provide a bond or other
security that Owner may reasonably request, or remove such lien from the Owner's Property in
the manner provided by applicable law.
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8.10 Location of Improvements. The acreage required from the Owner's Property for
the Improvements for which the Lease and Easements are being granted cannot be determined
until the completion of Operator's inspection, testing, study and surveying of the Owner's Property
during the Option Term. Operator shall not install any Improvements in the excluded areas of
Owner's Property depicted in Exhibit B-1 without obtaining the prior consent of Owner. Along
with the Option Notice, Operator shall deliver to Owner a proposed plan of development showing
the contemplated locations of the Improvements and a preliminary calculation of the acreage as
determined by the area bounded by a perimeter fence required for the Project, and depicting any
areas outside the perimeter fence that will be used as vegetative buffer which shall be considered
a part of the Owner's Property that is subject to the Lease and Easements, and, at Operator's
discretion, any additional setback or similar areas required for permitting that may be included as
part of the Owner's Property subject to the Lease and Easement, and identifying any such areas
that are to be considered a part of the Owner's Property that is subject to the Lease and Easements,
which shall serve as the Exhibit B to this Agreement. During the final development and
construction of the Project, such locations may need to be amended. Following construction of
the Project, Operator shall provide Owner an "as-built" survey of all Improvements on Owner's
Property and the final calculation of the acreage as determined by the area bounded by a perimeter
fence and any additional areas identified by Operator as required for the Project, which shall serve
as Exhibit C to this Agreement. Further, following construction, the Improvements may need to
be relocated or rerouted by Operator, which Operator may perform, at any time during the Term
of this Agreement, so long as the nature and extent of any such relocated or rerouted Improvements
are not materially different and impose no materially greater burden on the Owner's Property than
the original locations or routes, and so long as Operator talces commercially reasonable efforts to
minimize disruption or inconvenience to Owner.
8.11 Removal of Improvements. Upon full or partial termination of any of the Lease
Rights or Easements, Operator shall remove all Improvements and restore the area formerly
occupied by the Improvements to substantially the same physical condition that existed
immediately before the construction of the Improvements (the "Removal Obligations"). At
Owner's request, all or any part of the Roadway Improvements may be left for use by Owner.
Operator will continue to make all Annual Installments Payments on a prorated basis until the
Removal Obligations are substantially completed. If a governmental authority does not require a
performance bond or security for removal of the Improvements, then upon the earlier to occur of:
(i) the termination of this Agreement; or (ii) on the twentieth (20th ) anniversary of the commercial
operations date of the Project, Operator shall obtain and deliver to Owner a bond in form and
substance reasonably satisfactory to Owner securing Operator's Removal Obligations (the
"Removal Bond"). The Removal Bond shall be equal to the estimated amount, if any (the "Net
Removal Costs"), by which the cost ofremoving the Improvements on Owner's Property exceeds
the salvage value less any outstanding debt on such Improvements, which Net Removal Costs shall
be determined as set forth below. Operator shall not be required to deliver such Removal Bond to
Owner if Operator has delivered such a bond in connection with the permitting of Owner's
Property or any other portion of the Improvements for the Project. Once in place, Operator shall
keep such bond, or a like replacement, in force throughout the remainder of the Term. The Net
Removal Costs shall be determined by the Parties hereto acting in good faith. If the Parties cannot
agree upon the Net Removal Costs within sixty (60) days of their first attempt to do so, then the
Net Removal Costs shall be determined by an independent engineer mutually selected by the
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Parties. If the Parties cannot agree upon such independent engineer within the next thirty (30)
days, then by an independent engineer appointed by a Circuit Judge of Henderson County,
Kentucky; and the decision of such an independent engineer (however selected) as to the Net
Removal Costs shall be conclusive as between and binding upon, the Parties. If an independent
engineer is selected, then the Parties hereto shall equally share all of the costs associated with the
independent engineer's determination of the Net Removal Cost. If the Removal Bond is
unavailable or an alternate form of security is more economical or desirable, then Operator may
substitute an alternate form of security, such as a letter of credit, other form of bond, or guarantee
that provides substantially equivalent security as the Removal Bond.
9.
Ownership and Title Matters. Owner warrants and represents to Operator, both as of the
Effective Date, and as of the Commencement Date as follows:
9.1
Authority. Owner represents and warrants that it is the holder of fee simple title
and is the sole owner of the Owner's Property and has the unrestricted right and authority to sign
this Agreement and to grant Operator the Lease and Easements and other rights granted in this
Agreement. When signed by both Parties, this Agreement constitutes a valid and binding
agreement enforceable against Owner in accordance with its terms.
Other Agreements. The Owner's Property is not subject to any other agreements,
9.2
options, rights of first refusal or other prior right of any party to purchase, lease or acquire
easements in the Owner's Property, or create any prior claim or right that would preclude or
interfere with Operator's rights and interests under this Agreement and the Lease and Easements.
Minerals. Except as disclosed by Owner to Operator at the time of the execution
9.3
of this Agreement by Owner, or as may be shown in the public records, Owner owns all of the oil,
gas and other minerals, and all rights thereto as on or under the Owner's Property.
Owner Mortgage. Except as disclosed by Owner to Operator at the time of the
9 .4
execution of this Agreement by Owner, there are no mortgages encumbering the Owner's Property
("Owner Mortgage").

9.5
Notice and Opportunity to Cure. If there is an Owner Mortgage encumbering
Owner's Property and Owner receives from the holder thereof any notice that payments are
overdue, Owner shall notify Operator and each Operator Mortgagee (as defined at Section 13 .1)
by sending a copy of such overdue payment notice to Operator by the earlier of (i) five (5) days
after receipt, or (ii) three (3) business days prior to the date by which a default under or in respect
of such Owner Mortgage could occur. If Operator or any Operator Mortgagee determines that it
would be in Operator's interest to make such payments to Owner Mortgagee on Owner's behalf,
whether as a result of receiving such notice or otherwise, Operator shall have the right to make
such payments and to credit the payments so made against the Annual Installment Payment next
due under the Agreement.
9.6
Subordination, Non-Disturbance & Attornment Agreement. If there is an
Owner Mortgage encumbering Owner's Property, Owner shall cooperate with Operator to obtain
a Subordination, Non-Disturbance and Attomment Agreement ("SNDA") in the form prepared and
provided by Operator, from each Owner Mortgagee, pursuant to which such Owner Mortgagee
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agrees, among other things, not to disturb Operator's possession and use of the Owner's Property.
Owner shall not incur any loss in income, expense, obligation or liability with regard to the SNDA.
Operator shall, at its sole cost and expense, record each such SNDA in the Office of the County
Clerk in which Owner's Property is located. If Owner fails to deliver a SNDA from each Owner
Mortgagee, Operator may, at its sole option, either (i) terminate this Agreement immediately upon
written notice to Owner, or (ii) take such action as Operator deems reasonably necessary to effect
the rights granted to Operator hereunder, and off-set all amounts expended in such efforts against
the Annual Installment Payments and any other amounts due hereunder or in respect hereof.

Representations and Warranties of Owner. Owner hereby makes the following further
10.
representations and warranties both as of the Effective Date, and as of the Commencement Date:
10.1 Physical Condition. Owner has no knowledge of any existing physical conditions
of the Owner's Property which would prevent, significantly restrict or make more expensive
Operator's development of the Owner's Property for the purposes specified in this Agreement, or
which could, with the passage of time, or the giving of notice, constitute a violation of any currently
applicable governmental law, ordinance, order, rule or regulation.
10.2 Legal Restrictions. Owner has no knowledge of any law, regulation, ordinance or
order of any local, state or federal governmental authority which would prohibit or significantly
restrict Operator's development of the Owner's Property pursuant to this Agreement. This
Agreement does not violate any contract, agreement, instrument, judgment or order to which
Owner is a party or which affects the Owner's Property. To the best of Owner's knowledge, the
Owner's Property is currently in full and complete compliance with all governmental laws,
ordinances, orders, rules and regulations applicable to the Owner's Property.
10.3 No Litigation. No litigation is pending and, to the best of Owner's knowledge, no
litigation or administrative actions are proposed, threatened or anticipated with respect to any
matter affecting the Owner's Property. If Owner learns of any litigation or administrative action
proposed, threatened or instituted with respect to the Owner's Property, Owner shall give Operator
notice within thirty (30) days thereof.
10.4 Survival. The representations and warranties set forth in this Section 10 shall
survive the execution and delivery hereof.
11.

Use, Operation and Maintenance.

11. 1 Exclusive Use by Operator. Operator shall have the exclusive right (i) to use and
possess the Owner Property in connection with the Project and other similar solar-powered
electrical power generation projects; (ii) to investigate, inspect, survey, and conduct tests of the
Owner's Property, including, but not limited to, meteorological, environmental, archeological and
geotechnical tests and studies; (iii) to use and convert all of the sunlight resources on the Owner's
Property; and (iv) to undertake such other activities on the Owner's Property that may be related
to the Project, including, without limitation, the storage of Solar Panels, materials and equipment
during the installation and construction of the Improvements; development and operation of
communications systems; and site tours of the Project for visitors and other interested parties.
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11.2 No Required Installation or Operation. Nothing in this Agreement shall be
interpreted as imposing on Operator any obligation to install Solar Panels or other Improvements
on the Owner's Property, or to operate the Project on the Owner's Property. Operator shall have
the sole discretion to determine if and when any Solar Panels and other Improvements may be
constructed on Owner's Property, and if and when to commence the operation of the Project on
the Owner's Property.
11.3 Permits and Approvals. Operator shall be responsible, at its sole cost and
expense, for obtaining any governmental permits and approvals necessary for the construction and
operation of the Project and the construction and operation of the Improvements. Owner shall
cooperate with Operator as necessary to obtain any governmental or utility approvals or permits,
including, without limitation, signing any applications for such approvals, provided that Owner
shall not incur any loss in income, expense, obligation or liability with respect to Operator
obtaining such permits or approvals.
11.4 Compliance with Laws. Operator shall comply in all material respects with valid
laws applicable to the Owner's Property and the Operator Property. Operator shall have the right,
in its sole discretion and at its sole expense, in Operator's name to contest the validity or
applicability to the Owner's Property and the Operator Property of any law, ordinance, statute,
order, regulation, property assessment or the like made by any governmental agency or entity.
Operator shall control any such contest and Owner shall cooperate with Operator in every
reasonable way in such contest, provided that Owner shall incur no expense, obligation or liability
with regard to such contest.
11.5 Care and Appearance. Operator, in its exercise of the lease, easement and other
rights granted hereunder shall, at all times, maintain the Owner's Property and the Improvements
in a reasonably neat, clean and presentable condition. Operator shall not willfully or negligently
damage or destroy the Owner's Property and shall keep the Owner's Property clean and free of
debris created by Operator, its contractors, or others brought on to the Owner's Property by
Operator. Operator shall not use the Owner's Property for storage, except for materials,
construction equipment and vehicles directly associated with construction or maintenance of the
Improvements on the Owner's Property or adjacent properties that are part of the Project.
11.6 Fences and Gates.
At Owner's request, Operator shall repair or replace any
fences, gates or cattle guards damaged or removed in connection with Operator's activities on the
Owner's Property. Fences removed from the Owner's Property, if replaced, shall be re-built by
Operator at its expense in mutually agreeable locations. All fence repair and construction shall be
substantially similar to the construction of existing fences and cattle guards on Owner's Property.
Any gates opened for access to Owner's Property by either Party shall be closed immediately after
passing through so that livestock may not pass through. Once completed, all replacement fences,
gates and cattle guards shall be owned and maintained by Owner. Upon abandonment or
termination of the rights granted to Operator in this Agreement, any fences, gates and cattle guards
installed by Operator shall remain and become the property of Owner. To minimize the need for
temporary fencing, Owner will cooperate with Operator to avoid pasturing animals on or near the
Improvements during periods of construction, maintenance or removal activity by Operator.
Owner will discuss with Operator what temporary fencing is necessary during the periods of
construction, maintenance or removal activity by Operator.
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11.7 Roadway Maintenance and Repairs. Operator agrees to maintain and repair all
Roadway Improvements located on the Operator Property; provided, however, Owner shall
reimburse Operator for any costs and expenses incurred by Operator to repair any damage or
perform any special maintenance of the Roadway Improvements caused by Owner or any person
using the Roadway Improvements with Owner's permission, other than Operator.
12.

Taxes.

12.1 Owner's Taxes. Owner covenants and agrees to pay prior to delinquency all real
and personal property and other taxes, general and special assessments, and other charges of every
description ("Taxes") levied or assessed against the Owner's Property and all improvements
thereon by governmental authorities, other than Operator's Taxes referenced in Section 12.2
(Taxes, excepting Operator's Taxes, are hereinafter referred to as "Owner's Taxes").
12.2

Operator's Taxes.

12.3 Failure to Pay. In the event either Party fails to pay their share of Taxes prior to
delinquency, the other Party shall have the right to pay such Taxes and any accrued penalties or
interest, which payments shall increase or be offset against other Payments due under this
Agreement.
12.4 Operator's Right to Contest. Operator may contest the legal validity or amount
of any Operator's Taxes for which it is responsible under this Agreement, and may institute such
proceedings as it considers necessary, provided that Operator shall bear all expenses in pursuing
such contest or proceeding. With respect to any Taxes which may constitute a lien on the Owner's
Property, Operator shall promptly pay such Taxes unless the proceeding in which it contests such
Taxes shall operate to prevent or stay the collection of the Taxes so contested or unless Operator
removes any such lien by bonding or otherwise. Owner agrees to render to Operator all reasonable
assistance in contesting the validity or amount of any such Taxes, with the exception of Taxes
levied by Owner, including joining in the signing of any reasonable protests or pleading which
Operator may deem advisable to file; provided, however, that Operator shall reimburse Owner for
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its reasonable out-of-pocket expenses, including reasonable attorneys' fees incurred in connection
with providing such assistance.
13.

Mortgage of Operator Property.

13.1 Right to Mortgage. Operator may, upon written notice to Owner, but without
requiring Owner's consent or approval, mortgage, collaterally assign, or otherwise encumber and
grant security interests in all or any part of its interest in this Agreement and the Operator Property.
These various security interests in all or a part of this Agreement and the Operator Property are
collectively referred to as an "Operator Mortgage" and holder of such security interest, an
"Operator Mortgagee". Any Operator Mortgagee shall use the Operator Property only for the
uses permitted under this Agreement. Whenever Operator has granted a security interest under
this Section 13, it will give Owner notice of the Operator Mortgage (including the name and
address of the Operator Mortgagee for notice purposes) to Owner within thirty (30) days; provided
that failure to give this notice shall not constitute a default under this Agreement, but rather shall
only have the effect of not binding Owner to provide such Operator Mortgage notice until the
Operator and its address is given to Owner.
13.2 Notice of Default and Opportunity to Cure. As a precondition to exercising any
rights or remedies related to any alleged default by Operator under this Agreement, Owner shall
give written notice of the default to each Operator Mortgagee at the same time it delivers notice of
default to Operator, specifying in detail the alleged event of default and the required remedy. Each
Operator Mortgagee or its designee shall have the right, but not the obligation, to cure any default
as Operator, and/or the right, but not the obligation, to remove any Improvements or other property
owned by Operator or such Operator Mortgagee located on the Owner's Property to the same
extent as Operator. The cure period for any Operator Mortgagee shall be the later of (i) the end of
the Operator cure period under Section 18; (ii) thirty (30) days after such Operator Mortgagee's
receipt of the default notice; or (iii) if applicable, the extended cure period provided for in Section
13.3. Failure by Owner to give an Operator Mortgagee notice of default shall not diminish
Owner's rights against Operator, but shall preserve all rights of the Operator Mortgagee or its
designee to cure any default and to remove any Improvements or other property of Operator or the
Operator Mortgagee located on the Owner's Property.
13.3 Extended Cure Period. If any default by Operator under this Agreement cannot
be cured without the Operator Mortgagee obtaining possession of all or part of the Operator
Property, then any such default shall be deemed remedied if an Operator Mortgagee: (i) within
sixty (60) days after receiving notice from Owner as set forth in Section 13.2, acquires possession
of all or part of the Operator Property, or begins appropriate judicial or nonjudicial proceedings to
obtain the same; (ii) diligently prosecutes any such proceedings to completion; and (iii) after
gaining possession of all or part of the Operator Property performs all other obligations as and
when the same are due in accordance with the terms of this Agreement. If an Operator Mortgagee
is prohibited by any court or by operation of any bankruptcy or insolvency laws from commencing
or prosecuting the proceedings described above, the sixty (60) day period specified above for
commencing proceedings shall be extended for the period of such prohibition.
13 .4 Operator Mortgagee Liability. Any Operator Mortgagee whose interest in the
Operator Property is held solely for security purposes, shall have no obligation or liability under
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this Agreement unless and until the Operator Mortgagee succeeds to absolute title to the Operator
Property and the rights of Operator under this Agreement. An Operator Mortgagee shall be liable
to perform obligations under this Agreement only for and during the period it directly holds such
absolute title.
13.5 Certificates. Owner shall execute any estoppel certificates (certifying as to truthful
matters, including without limitation that no default then exists under this Agreement, if such be
the case), consents to assignment and non-disturbance agreements as Operator or any Mortgagee
may reasonably request from time to time. The Parties shall negotiate in good faith any
amendment to this Agreement from time to time to include any provision that may be reasonably
requested by Operator or any Operator Mortgagee to implement the provisions contained in this
Agreement or to preserve an Operator Mortgagee's security interest.
13.6 Operator Mortgagee's Right to Enforce Mortgage and Assign. Each Operator
Mortgagee shall have the right, in its sole discretion: (i) to assign its Operator Mortgage; (ii) to
enforce its lien and acquire title to all or any portion of the Operator Property by any lawful means;
(iii) to take possession of and operate all or any portion of the Operator Property and to perform
all obligations to be performed by Operator under this Agreement, or to cause a receiver to be
appointed to do so; and (iv) to acquire all or any portion of the Operator Property by foreclosure
or by an assignment in lieu of foreclosure and thereafter to assign or transfer all or any portion of
the Operator rights under this Agreement to a third party in accordance with Section 14. Any
Operator Mortgagee or other party who acquires Operator's interest in all or a portion of the
Operator Property pursuant to foreclosure or assignment in lieu of foreclosure shall not be liable
to perform the obligations imposed on Operator by this Agreement, which are incurred or accruing
after such Operator Mortgagee or other party no longer has ownership or possession of the
Operator Property.
13.7

New Agreement.

13.7.1 If the Operator Property is foreclosed upon or there is an assignment in lieu
of foreclosure, or if this Agreement is rejected or disaffirmed pursuant to bankruptcy law or other
law affecting creditor's rights and, within ninety (90) days after such event, Operator or any
Operator Mortgagee or other purchaser at a foreclosure sale shall have arranged to the reasonable
satisfaction of Owner to cure any material defaults under this Agreement, and for the payment of
all Annual Installment Payments or other charges due and payable by Operator as of the date of
such event, then Owner shall execute and deliver to Operator or such Operator Mortgagee or other
purchaser at a foreclosure sale, or to a designee of one of these parties, as the case may be, a new
agreement ("New Agreement") which (i) shall be for a term equal to the remainder of the Term
of this Agreement before giving effect to such rejection or termination; (ii) shall contain the same
covenants, agreements, terms, provisions and limitations as this Agreement (except for any
requirements that have been fulfilled by Operator or any Operator Mortgagee or other purchaser
at a foreclosure sale prior to rejection or termination of this Agreement); and (iii) shall include that
portion of the Operator Property in which Operator or such other Operator Mortgagee or other
purchaser at a foreclosure sale had an interest on the date of rejection or termination.
13.7.2 If more than one Operator Mortgagee makes a written request for a New
Agreement pursuant to this provision, the New Agreement shall be delivered to the Operator
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Mortgagee requesting such New Agreement whose Operator Mortgage is prior in time, and the
written request of any other Operator Mortgagee whose lien is subordinate shall be void and of no
further force or effect. The provisions of this Section 13 shall survive the termination, rejection or
disaffirmation of this Agreement and shall continue in full force and effect thereafter to the same
extent as if this Section 13 were a separate and independent contract made by Owner, Operator
and each Operator Mortgagee, and, from the effective date of such termination, rejection or
disaffirmation of this Agreement to the date of execution and delivery of such New Agreement,
such Operator Mortgagee or other purchaser at a foreclosure sale may use and enjoy the Operator
Property without hindrance by Owner or any person claiming by, through or under Owner;
provided that all of the conditions for the New Agreement as set forth above are complied with.
13.8 Operator Mortgagee's Consent to Amendment, Termination or Surrender.
Notwithstanding any provision of this Agreement to the contrary, the Parties agree that so long as
any Operator Mortgage remains outstanding, this Agreement shall not be modified or amended,
and Owner shall not accept a surrender, cancellation or release of all or any part of the Operator
Property from Operator, prior to expiration of the Term of this Agreement, without the prior
written consent of the Operator Mortgagee holding such Operator Mortgage. This provision is for
the express benefit of and shall be enforceable by each Operator Mortgagee as if it were a party
named in this Agreement.
14.
Assignment and Sublease. Operator shall have the right, without Owner's consent, to
sell, convey, lease or assign all or any portion of this Agreement or the Operator Property, on either
an exclusive or non-exclusive basis, or to grant subeasements, co-easements, easements, licenses
or similar rights with respect to the Operator Property (collectively, "Assignment"), to one or more
persons or entities (collectively "Assignee"). Each Assignee shall use the Operator Property only
for the uses permitted under this Agreement. Operator may make a complete assignment of this
Agreement and be released from liability hereunder in such event from obligations subject thereof
accruing after the date the liability for such obligations is assumed by Assignee only in connection
with the assignment of all, or substantially all, of the assets of the Operator. Operator may assign
this Agreement to any "Affiliate" of Operator unconditionally, including assignment without
transferring any other assets of Operator. For purposes hereof, the term "Affiliate" shall mean any
entity under common or shared ownership or control with Operator. In the event of a partial
assignment of Operator's rights hereunder, Operator shall not be released from liability hereunder
without Owner's written consent. When Operator makes any Assignment under this Section 14,
Operator shall give written notice to Owner of such Assignment (including the interest conveyed
by the Assignment and the address of the Assignee for notice purposes) to Owner; provided
Operator's failure to give such notice shall not constitute a default under this Agreement, but rather
shall only have the effect of not binding Owner with respect to such assignment or conveyance
until such notice is given.

15.

Hazardous Materials.

15.1 Owner's Covenants Regarding Hazardous Materials. Owner represents and
warrants that, to the best of Owner's knowledge, the Owner's Property is not and has not been in
violation of any federal, state or local environmental health or safety laws, statute, ordinance, rule,
regulation or requirement ("Environmental Laws"), and Owner has not received any notice or
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other communication from any governmental authorities alleging that the Owner's Property is in
violation of any Environmental Laws. "Hazardous Materials" shall mean any asbestos
containing materials, petroleum, explosives, toxic materials, or substances regulated as hazardous
wastes, hazardous materials, hazardous substances, or toxic substances under any federal, state, or
local law or regulation. Owner warrants that Owner has done nothing to contaminate the Operator
Property with Hazardous Materials or wastes.
15.2 Operator's Covenants Regarding Hazardous Materials. Operator shall, at
Operator's sole cost and expense, promptly take removal or remedial action required by
Environmental Law with regard to any material violation of any Environmental Law with regard
to any Hazardous Materials brought onto the Owner's Property by Operator or its employees,
agents, or contractors. Owner shall cooperate with Operator with regard to any scheduling or
access to the Owner's Property in connection with any action required hereunder.
15.3 Operator's Indemnity Regarding Hazardous Materials.
Operator shall
indemnify, defend, protect and hold Owner harmless from any liability based on: (i) the release
of Hazardous Materials in, on, under or about the Owner's Property caused by Operator or its
employees, agents, or contractors, or (ii) the violation by Operator or its employees, agents, or
contractors of any Environmental Law. The indemnity obligations set forth herein shall survive
termination of this Agreement.
16.

Insurance and Indemnity.

16.1 Insurance. At all times during which Operator is conducting any activities on the
Property and at all times during the Term of this Agreement, Operator shall maintain in effect (1)
commercial General Liability Insurance, including bodily injury and property damage coverage
with minimum limits of $1 Million Dollars per occurrence and $2 Million Dollars aggregate and
(2) Umbrella Liability Insurance with minimum limits of $5 Million Dollars per occurrence and
$5 Million Dollars aggregate. Upon a written request by Owner, Operator shall name Owner as
additional insured on such insurance policy and provide Owner with a certificate of such insurance.
16.2 Indemnity by Operator. Operator shall defend, indemnify, protect and hold
Owner harmless from and against all liabilities, costs, expenses, obligations, losses, damages,
claims, (collectively "Claims") resulting from the negligence, willful misconduct, or breach of this
Agreement by Operator, its agents, contractors or employees, invitees, licensees and permittees;
provided, however, that such Claims are not due to the sole negligence, willful misconduct, or
breach by Owner, its agents, contractors or employees, invitees, licensees or permittees.
16.3 Indemnity by Owner. Owner shall defend, indemnify, protect, and hold Operator
harmless from and against all Claims resulting from the negligence, willful misconduct, or breach
of this Agreement by Owner, its agents, contractors or employees, invitees, licensees and
permittees; provided, however, that such Claims are not due to the sole negligence, willful
misconduct, or breach by Operator, its agents, contractors, employees, invitees, licensees, or
permittees.
16.4 Survival. The obligations of the Parties under this Section 16 shall survive
expiration or other termination of this Agreement.
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17.
Confidentiality. This Agreement includes confidential and proprietary information relating
to Operator and the Project. Owner agrees not to provide copies of the Agreement or disclose the
terms of the Agreement to any unauthorized person or entity. Operator authorizes Owner to provide
copies of the Agreement and disclose the terms thereof to Owner's family ("family" shall be deemed
to include all devisees or descendants of owner by will or intestacy), attorney, accountant, financial
advisor and any existing or prospective mortgagee, lessee, or purchaser for the sole purpose of
evaluating and advising Owner and for no other purpose, so long as such authorized parties agree
in writing to become subject to the confidentiality provisions hereto and not to provide copies of the
Agreement or disclose the terms thereof to any unauthorized person or entity. Any Owner and party
shall return all material containing any confidential information to Operator immediately upon its
request. Any party agrees to destroy immediately upon request by Operator such analyses,
compilation, studies or other documents, and any oral information will continue to be subject to the
terms of this Agreement. Owner agrees that Operator will have no adequate remedy at law if any
party violates any of the terms of this Agreement. In such event Operator will have the right, in
addition to any other rights Operator may have, to obtain injunctive relief to restrain any breach or
threatened breach by third party or specific enforcement of such terms plus reimbursement of
attorneys' fees, court costs and all associated expenses. No party shall publish, file for public record,
reproduce, or otherwise disseminate this document or any of the terms and provisions hereof to any
party, other than the Parties set forth above without the prior written consent of Operator, which
consent may be withheld for any reason and in Operator's sole discretion.
18.

Default and Remedies.

18.1

Operator Payment Default.

18.1.1

Collection of Payments.

18. l .2 Terminate Agreement.
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19.

18.2

Other Operator Default.

18.3

Owner Default.

Condemnation.

19 .1 Complete Taking. If, at any time, any authority having the power of eminent
domain shall condemn all or substantially all of the Operator's Property, or all of the Improvements
thereon, for any public use or otherwise, then the interests and obligations of Operator under this
Agreement in or affecting the Operator's Property shall cease and terminate upon the earlier of (i)
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the date that the condemning authority takes physical possession of the Operator's Property or the
Improvements thereon, (ii) the date that Operator is, in its sole judgment, no longer able or
permitted to operate the Project on the Operator's Property in a commercially viable manner, or
(iii) the date of the condemnation judgment. Operator shall continue to pay all amounts payable
hereunder to Owner until the earlier of such dates, at which time the Parties shall be relieved of
any and all further obligations and conditions to each other under this Agreement.
19.2 Partial Taking. If, at any time during the term of this Agreement, any authority
having the power of eminent domain shall condemn one or more, but not all, of the Solar Panels,
or any portion of the Improvements or the Operator's Property, then the interest and obligations
of Operator under this Agreement as to those Solar Panels or any portion of the Improvements or
the Operator's Property so taken shall cease and terminate upon the earlier of (i) the date that the
condemning authority takes possession of such Solar Panels or any portion of the Improvements
or the Operator's Property, (ii) the date that Operator is, in its reasonable judgment, no longer able
or permitted to operate the Project on the Operator's Property, or any portion thereof, in a
commercially viable manner, or (iii) the date of the condemnation judgment; and, unless this
Agreement is terminated as hereinafter provided, this Agreement shall continue in full force and
effect as to the remainder of the Solar Panels, Improvements and the Operator's Property. If the
remainder of the Solar Panels or any other portion of the Improvements or the Operator's Property
is or becomes insufficient or unsuitable for Operator's purposes hereunder, as determined by
Operator in its sole discretion, then, subject to the rights of any Operator Mortgagee under Section
.Ll_, Operator shall have the right to terminate this Agreement as to the portion of the Operator's
Property to which Operator continues to hold the rights, at which time the Parties shall be relieved
of any further obligations and duties to each other under this Agreement.
19.3 Apportionment, Distribution of Award.
including damages and interest, shall be paid as follows:

On any taking, all sums awarded,

Any portion of the award by the court on account of any cost or loss that
(a)
Operator may sustain in the removal and relocation of Operator's Improvements, to Operator;
(b)
Any portion of the award by the court for Operator's anticipated or lost
revenues or profits, to Operator;
(c)

Any portion of the award by the court for Owner's lost revenues, to Owner;

(d)
All remaining amounts of the award, to Owner or Operator consistent with
applicable Kentucky law.
20.

Notice.
20.1

Writing. All notices given or permitted to be given hereunder shall be in writing.

20.2 Delivery. Notice is considered given either (i) when delivered in person to the
recipient named below, (ii) upon receipt after deposit in the United States mail in a sealed envelope
or container, postage and postal charges prepaid, return receipt requested or certified mail,
addressed by name and address to the party or person intended, or (iii) twenty-four (24) hours from
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proper and timely delivery to an overnight courier service addressed by name and address to the
party or person intended as follows:
Notice to Owner:

Carolyn G. Whitmore Estate
Laveta Daniel, Executrix
9260 Route 416 W
Robards, KY 42452

Laveta Daniel
9260 Route 416 W
Robards, KY 42452

--------Notice to Operator:

Sebree Solar, LLC
700 Universe Blvd
Juno Beach, FL 33408
Attn: Land Services Administration

20.3 Change of Recipient or Address. Either Party may, by notice given at any time
or from time to time, require subsequent notices to be given to another individual person, whether
a party or an officer or representative, or to a different address, or both. Notices given before
actual receipt or notice of change shall not be invalidated by the change.
21.

Miscellaneous Provisions.

21.1 Successors and Assigns. The terms and provisions of this Agreement shall run
with the land and be binding on and inure to the benefit of the heirs, successors, assigns and
personal representatives of the Parties. In accordance with this Agreement, Operator in its
discretion may authorize other persons or entities to use the Operator Property for the purposes
stated in this Agreement
21.2 Memorandum. Simultaneously with the execution of this Agreement, the Parties
agree to execute and acknowledge a memorandum of this Agreement. Operator may record the
executed memorandum in the public records of Henderson County, Kentucky.
21.3 Entire Agreement. This Agreement and the attached Exhibits shall constitute the
entire agreement between the Parties and supersedes all other prior writings and understandings.
21.4 Amendments. This Agreement shall not be amended or modified in any way
except by an instrument signed by the Parties and consented to by any Operator Mortgagee. The
Parties hereto shall at all times hereafter execute any documents and do any further acts which
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may be necessary or desirable to carry out the purposes of this Agreement and to give full force
and effect to each and all of the provisions hereof.
21.5 Legal Matters. This Agreement shall be governed by and interpreted in
accordance with the then existing laws of the Commonwealth of Kentucky and the County where
the Owner's Property is located shall be considered the proper forum or jurisdiction for any
disputes arising in connection with this Agreement. The Parties agree to first attempt to settle any
dispute arising out of or in connection with this Agreement by good-faith negotiation. If the Parties
are unable to resolve amicably any dispute arising out of or in connection with this Agreement,
each shall have all remedies available at law or in equity and as provided by this Agreement. Each
Party waives all right to trial by jury and specifically agrees that trial of suits or causes of
action arising out of this Agreement shall be to the court of competent jurisdiction.
21.6 Severability. If any term or provision of this Agreement, or the application thereof
to any person or circumstance shall, to any extent, be determined by judicial order or decision to
be invalid or unenforceable, the remainder of this Agreement or the application of such term or
provision to persons or circumstances other than those as to which it is held to be invalid, shall be
enforced to the fullest extent permitted by law.
21. 7 Tax Credits. If under applicable law Operator becomes ineligible for any currently
existing tax credit, benefit or incentive for alternative energy expenditure established by any local,
state or federal government, then, at Operator's option, the Parties shall negotiate in good faith to
amend this Agreement or replace it with a different instrument so as to convert Operator's interest
in the Operator Property to a substantially similar interest that makes Operator eligible for such
tax credit, benefit or incentive. Such amendment or instrument shall not impair any of Owner's
rights or increase the burdens or obligations of Owner under this Agreement.
21.8 Approvals. Whenever in this Agreement the approval or consent of either Party is
required or contemplated, unless otherwise specified, such approval or consent shall not be
unreasonably withheld or delayed.
21.9 Authority. The signatories hereto warrant that each has the authority to execute
this Agreement on behalf of any entities which are Parties to this Agreement and that each such
entity has executed this Agreement pursuant to its organizational documents or a resolution or
consent of their Board of Directors or other governing body.
21.10 Time of Essence. Time is of the essence of each provision of this Agreement.
21.11 Counterparts. This Agreement may be executed in multiple counterparts, each of
which shall be deemed an original, and all of which together shall constitute a single instrument.
[Signatures on Next Page]
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Owner:

Estate of Carolyn Whitmore

~~

lffiwj

B y ~ l as Executrix

'cBiiHk- P0wiw
av~ta Daniel

Joined by consenting spouse:

cLQ;x/

Chris Daniel

Operator:

Sebree Solar, LLC
a Delaware limited liability company

By:
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EXHIBIT A
Legal Description of Owner's Property
Parcel 1
't'lli2 tra,;;t fa the .r.e1r1dlnuer pottlon oE J, Leroy Poole 1 :j 35

acre troct ~s described in Deed nook ~93 page 383, LESS
l.ot 1 and 2 as sl1mrn on cha pht an<l: described
fo]lo1;;:'.:l 1 b,: i,ng Lot 3 as 3hown on the ph1.t of recorrJi

Deed Book

ot:fice.

39J,

page

BJ.iL,

El:J
i)1

Hender~on co1..u11t~l court Clerk' a

Beginning nt rrn iron plh lh thr: sonti1 right ,::if 1;1ay of

Kentucky Highway 416 and at a co~ner of M~vnard Hu~t,
thence S, 7'9"' 45' ~L 2'J5,n feet \dth the lligb½'o.y' to a
pi.n ;,~t ,\ cor11er: of Lcl 2-; thencg S, 2" J9 1 l-1. •1B··l.•l2 foot
to il p.in and s. 82° '17 1 ''fl, J.fi•L•D fr.:i=:t to a pin at a
c:,jl~ner b,:eh·een [lc,u9las Dllnton a11cl Billy c'i.'udsh, both
call::, with Lot 2., thcn,:::e ::;. 1. 0 45 1 W, 179.9 fe:~t 1;1ith
Parrish 11 lo a stake in old roacl, 1 11 11 thcrwo 111.lth st1me s,

85° 20• E. 648 feet to an iron p.in in road" at a corner

th121we JL 2t ,:5 1 E, 246C1 fool: vdth
Hust to the paint cf beginning nnd cohtaining J0.9 nctes
inm:B or less I the .iccrJ1iptrn;tinr1 plat pi;Gviclir;g a more
with lf.ayiwrd H.1st.,

particular description.

The above being the same property acquired by Donald R. Whitmore and wife, Carolyn A.
Whitmore by Deed dated June 30, 1994, of record in Deed Book 442, Page 519, in the Henderson
County Clerk's office.

Parcel 2
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North OJ" 00 1 2;~ 11 liest - I 00. ,17 feet to an Lron pin,
North 23° 1'1' JO" vlest
16.04 ff:et to an 1.ron pin,
North 82° 44' 54" Nest
604 ..19 fr!,et to an iron pin,
South 2° 45' .30" East -- 50~1. 72 feet: to an iron pin in
the line of lL r'. Roysb,::r;
thencP 1>1ith the line of
Ro 11 ster North 83"' 18' 1,r ~'Jest - 1106.93 feet to a l2"
Hackberry cot·rnu Co Ter-t: 1)' Duncr1n;
thenc!'.: \•Jith llH:i line
of Duncan North 1::i 0 ;:uF 31" Nest - 2·1],17 f:e>et, North 9°
49 1 2!J" 1·7est - 256.2:1 feet 1 North '.'3° :',2' ':•. 7 1' West: ,n;?,6? fP.et to c1 post, North 3,1° 30' 31" Easl - 39.(JJ
feet to i'.l. posl 1 ilc,rth 16° ]]' 13u v·lest - ll~,2.37 feEt lo
a post in tht! li.111.? of Chri.s Doniels;
U1once 1vit!1 the
1 i ne of Daniels I James Eblen and N. C, Roys tor South 82 °
30' 11··· r-;ast -- 1211,1.c,G feet Lo an iron Pin coi:ner to
Jr.1mi:!s E:bl en;
thencl';! :.-ti th th~ .line of Eblen South 83':i
23' 26'" East - 23::1,01. fel':'t to a 12" Maµle c6rne:- to Tow
Melton;
thenct:: ~tith the line of Mr.:lton South 3° l•l 1 53"
East
1056, 85 feet to an iron pln, South 85° 35, 34"
E,:;ust
5ti0. 95
fr2et
to
the point of beginning and

containin9

GJ.1113 acres,

See plat of recot'd in Plat

Book 5, page 2.
Parcel 3
BeiwJ

.ill

uf

the

fr>llov.'lnq

lots

of

~~he

M,:irqaret

Moor£

Minor Subdhrision ;:md Conso-licl.]tion a:1 follo•,«Js:
T.ract

1:

Tract 2:

Cc,r:;c,i::::t.inq of one

Jot:

t j nr.J

1o t :

Cons i s

of

c, n e

Lot

1

(J.111.'.:i ,,::H.:re::c;).

B:::-:ith tracts L12itHJ n]cc,uled in Plat Bnok G, ptHJe 199; 1n
the Hern:terson Cotmt'.y Court Clel k' :s Off ice..
l?ot a more
partictJlrerr ciesc~t:if)li<JJ1, set:~ E.;-:~iibit \l,i\n att:.a(=faetJ t-teret(,

c1nd rn€!de a pa.rt hereof.
!5c i ll\J the Si:irn~ prupe:::- t y con· ,1::~yPd to Gr:w., tor::; hctc-i n by cl
det~d dic-.1:ed ,June 3, 1992r ftori:', t,.fa_nJcH-f::d~ S. Muc,re, \-lidov.',
of re:cord in D1::.!ed Duok 123, paqe t;:i,
in the Hend,,.-11:3;on
Co u l if::.'/ Cr__, u r t C 1 ~ r k ' :s () f f i c 12 •
1
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Parcel 4
The tract 1s t
r portion of J. Leroy t?oole' s
35 acte tract as
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k 2 , page 388,,
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The above being the same property acquired by Donald R. Whitmore and wife, Carolyn G.
Whitmore by Deed dated January 24, 2003, of record in Deed Book 520, Page 382, in the
Henderson County Clerk's office.
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EXHIBIT B-1
Depiction of Parcels
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Depiction of Parcel 2
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Depiction of Parcel 3-5
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Depiction of Parcel 6-7
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Depiction of Parcel 8
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HOLDING PAGE FOR EXHIBIT B-2
Preliminary Lease and Easement Improvement Plan and Acreage Calculation
To be Delivered with Option Notice
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HOLDING PAGE FOR EXHIBIT C
As Built Lease and Easement Improvements and Final Acreage Calculation
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EXHIBITD
Lease and Easement Compensation

(2)

Payment for Lease and Easements.
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(3)

Crop Compensation.

(4)

Timber Removal.

(6)

Payment Allocation Schedule.
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REAL ESTATE PURCHASE OPTION AGREEMENT
THIS REAL ESTATE PURCHASE OPTION AGREEMENT ("Agreement"), made and
entered into as of t h e ~ day of
2021 by and between: (i) PAMELA J.
GARDNER, unmarried; JANET KAY GARDNER, unmarried; MALCOM EDWARD SELLERS and
Suzan D. Boyd, husband and wife; AsHLEY SELLERSSMITH and Todd Smith, wife and husband;
and HEATHER SELLERS (DENTON) WARWICK and Brian Warwick, wife and husband
(collectively, "Seller"), and (ii) BoULEV ARD AsS0 CIATES, LLC, a Delaware limited liability
company, whose address is 700 Universe Boulevard, Juno Beach, FL., 33408 ("Purchaser"),
provides as follows:

o,-:kh-u- ,

THAT, FOR AND I N CONSIDERATION of the mutual covenants, promises, conditions,
and undertakings set forth herein, the payment of the Option Fee (as hereafter defined), and other
good and valuable consideration, the receipt and sufficiency of which the parties hereby
acknowledge, Seller and Purchaser covenant and agree as follows:

Grant of Option. Seller hereby grants to Purchaser an exclusive right and option
("Option") to purchase from Seller, upon the terms and conditions hereafter set forth, that certain
real property located in the County of Henderson ("County"), Commonwealth of Kentucky, and
any structures, buildings, and other improvements thereon, together with existing access easements
benefiting such real property, all of which is more particularly described on Exhibit A attached
hereto and incorporated herein by reference together with Seller's right, title and interest, if any,
in and to all of the following: streets, alleys and rights-of-way adjacent to the real property, any
easement rights, air rights, subsurface development rights, water rights and other rights
appurtenant to the real property, any minerals, including oil, gas and other hydrocarbon substances
on the real property (for which no representations or warranties are made by Seller), all of which
shall be referred to herein as the "Property".
1.

2.
Duration of Option . The term of the Option shall be two (2) years, commencing
on the Effective Date ("Option Term").

4.
Exercise of Option, Non-Exercise ofO,etion. Purchaser may elect to exercise the
Option at any time during the Option Tenn by giving written notice of exercise to Seller. If the
Option is exercised as provided herein, this Agreement shall become and constitute a binding
contract fo r the purchase and sale of the Property on the terms and conditions set forth in this
Agreement. Upon exercise of the Option by the Purchaser, closing on the purchase and sale of the
1
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Property hereunder ("Settlement") will occur on a date mutually agreed to by Purchaser and Seller,
but no later than sixty (60) days after the date of such written notice of exercise ("Settlement
Date"). Purchaser shall have the right to terminate the Agreement at any time during the Option
Term in Purchaser's sole discretion for any reason by giving Seller written notice, and in such
event Seller shall retain any Option Fee delivered by Purchaser as of the termination date.

6.

Title and Escrow.

A.
Escrow. On or before the date Purchaser exercises the Option, Purchaser
shall open an escrow ("Escrow") with an escrow company acceptable to Purchaser (the "Escrow
Agent"). This Agreement constitutes escrow instructions to E scrow Agent. Any supplemental
instructions shall not conflict with, amend or supersede any portion of this Agreement. If there is
any inconsistency between such supplemental instructions and this Agreement, this Agreement
shall control, unless otherwise agreed in writing by Purchaser and Seller.
B.
State of Title. Seller's title to the Property is, as of the Effective
Date, and shall be, at the time of Settlement, marketable, fee simple, indefeasible, and fully
insurable at standard rates by a reputable title insurance company selected by Purchaser ("Title
Insurer"), subj ect only to those exceptions acceptable to Purchaser, in its sole discretion. Seller
shall cause title to the Property to be conveyed to Purchaser by special warranty deed subject only
to current taxes and assessments and matters approved by Purchaser in accordance with Section
6(C) (the "Permitted Exceptions"). At Settlement, Seller must satisfy all reasonable requirements
imposed by the Title Insurer to issue its ALTA standard owner's policy of title insurance, insuring
title to the Property in the name of the Purchaser with liability in the amount of the Purchase Price
or such higher amount as may be specified by Purchaser (the "Owner's Policy"). The Owner's
Policy shall list as exceptions to coverage only the foregoing taxes and assessments and the
Permitted Exceptions.
C.
Title Examination. Within 90 days of the Effective Date, Purchaser, at its
expense, may cause a Title Insurer to issue a title insurance commitment ("Commitment") to issue
an Owner's Policy to Purchaser and within 30 days thereafter (120 days from the Effective Date,
Purchaser shall advise Seller in writing ("Title Objection N otice") of those exceptions to title in
the Commitment, which may include any unrecorded leases disclosed by the Seller in accordance
with this Agreement, and those matters shown on the Survey, including zoning, contemplated by
this Agreement that are unacceptable to Purchaser ( 11 Title Defects"). Any exceptions to title
insurance shown on the Commitment and matters shown on the Survey that are not contained in
the Title Objection Notice shall be deemed Permitted Exceptions. All exceptions to title, zoning
and survey not disclosed within 120 days after the Effective Date shall be Permitted Exceptions,
excepting only title matters affecting the Property and arising after the Effective Date shall not be
considered Permitted Exceptions without Purchaser's prior written consent in accordance with ~
Section 6(0). Seller shall use ils good faith e:rts to cure all Title Defects promptly and at ils ·
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expense. In the event that Seller is unable to cure any Title Defects (excluding any Monetary
Liens) within the thirty (30) day period following the date of the Title Objection Notice or by the
Settlement Date, whichever first occurs ("Title Cure Period") after good faith efforts to do so,
Seller shall notify Purchaser in writing as to which Title Defects remain uncured on or before the
end of the Title Cure Period and Purchaser shall have twenty (20) days following such notice to
either: (i) elect to accept title to the Property subject to the uncured Title Defects, in which event
such Title Defects shall be deemed Permitted Exceptions; (ii) terminate this Agreement by written
notice thereof to Seller, whereupon this Agreement shall be terminated, and both parties shall
thereafter be released from all further obligations hereunder, except for those obligations
specifically stated herein to survive termination of this Agreement; or (iii) elect to extend the Title
Cure Period or Settlement Date, if the Option has been exercised, for a reasonable period of time
designated by Purchaser (not to exceed thirty (30) days) and, if upon the expiration of such period
Seller shall not have cured the Title Defects, Purchaser shall have the options set forth in (i) or (ii)
above. Notwithstanding the above, Seller shall be obligated to cure any Title Defects created by
Seller and any judgment, lien or encumbrance that can be cured by the payment at Settlement of a
liquidated amount ("Monetary Liens"). At Settlement, Seller shall provide Purchaser and Title
Insurer with all affidavits in form reasonably acceptable to the Title Insurer to permit the Title
Insurer to insure against adverse matters caused by Seller and first appearing in the Office of the
Clerk of the County on a date subsequent to the effective date of the Commitment and prior to the
recording of the deed required by the terms of this Agreement, and to permit Title Insurer to delete
the standard exceptions, including parties in possession, mechanics' or materialmen' s liens and
unrecorded easements
D.
Future Title Matters. Seller shall not, after the Effective Date, subject the
Property, or consent, to any liens, encumbrances, covenants, conditions, restrictions, easements,
or rights-of-way, or seek any zoning changes or take any other action that might affect or modify
the status of title to the Property (other than curing or removing title exceptions as contemplated
by Section 6(C)) without Purchaser's prior written consent. If Seller violates the provisions of the
preceding sentence, Seller shall, prior to Settlement, and at its expense, effect the release of any
such liens, encumbrances, covenants, conditions, restrictions, easements and rights-of-way, and
take such steps as are necessary to return the zoning and title of the Property to the condition that
existed as of the Effective Date or as agreed to by Purchaser. The foregoing shall not apply to
actions by a political subdivision for purposes of eminent domain, except as otherwise set forth.
7.

Due Diligence.

A.
Purchaser's Tests and Inspections. Purchaser shall have the right during the
Option Term, to use all existing easements and roads providing access to the Property, including
any easements described on Exhibit A, and to enter upon the Property and to perform, at its
expense, boring tests and economic, engineering, topographic, environmental, survey and
marketing tests or any other studies, tests and due diligence as Purchaser elects in its sole
discretion. Said tests shall include but not be limited to the installation on the Property of any
weather related instruments and fencing of said instruments reasonably required by Purchaser and
access to said instruments. Purchaser shall not interfere with Seller's current operations on the
Property while conducting any studies, tests and due diligence on the Property but in the event that
Purchaser does interfere with Seller's current operations, Purchaser shall use all reasonable efforts
3
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to minimize any impact on Seller's operations. During the Option Term, Seller agrees to make
available to Purchaser for inspection, and, at Settlement, to assign to Purchaser without cost, any
and all architectural and engineering studies, surveys, and other related materials or information
relating to the Property that are in, or come into, Seller's possession or control as more particularly
set forth herein. (As of the Effective Date there are no such materials !mown to Seller.) Within the
Option Term, Purchaser may elect, at its option and expense, to cause a survey of the Property
("Survey") to be prepared by a reputable surveyor, certifying the acreage of the Property and
containing such other information as the Purchaser may direct. Provided Purchaser elects to cause
a survey to be prepared, Purchaser may arrange for the preparation of the Survey during the Option
Term or at. any time prior to Settlement. Purchaser agrees to indemnify against and hold Seller
harmless from any claims, damages, costs, or expenses arising from entry upon the Property by
Purchaser, or any agents, contractors, or employees of Purchaser with the exception of: (i) any
loss, liability, cost or expense to the extent arising from or related to acts of Seller or any tenants,
(ii) any diminution in value of the Property arising from or related to matters discovered by
Purchaser during its investigation of the Property, (iii) any latent defects in the Property discovered
by Purchaser, (iv) liability which results from the release of preexisting toxic or Hazardous
Materials on or about the Property resulting from normal environmental testing procedures, and
(v) liability which arises from the results or findings of such tests. The provisions of this Section
shall survive the Settlement Date or earlier termination of this Agreement. If Settlement does not
occur, Purchaser, at its own expense, shall repair any damage to the Property caused by Purchaser's
tests and studies. In the event Purchaser does not exercise the Option, Purchaser shall provide to
Seller a copy of the Survey it receives in accordance with this Agreement.
B.
Delivery of Due Diligence Information. The following instruments and
items of information shall be delivered by Seller to Purchaser within fifteen (15) days after the
Effective Date to the extent these items are in the Seller's possession or control:

1.
All reports covering underground soil and water conditions at the
Property and in the possession of Seller or its agent.
2.
Copies of any and all licenses, permits and inspection reports issued
by governmental authorities with respect to the Property.
3.

Copies of the most recent real estate tax bills as to the Property.

4.

All current leases and royalty agreements for any portion of the

5.

All existing surveys for any portion of the Property.

6.

All existing title policies for any portion of the Property.

7.

All existing environmental reports for any portion of the Property.

Property.

8.
Copies of well permits, statements of beneficial use and decrees
relating to any ground water wells on or under the surface of the Property.
4
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C.
Access to Books and Records. Seller covenants and agrees that its shall
give to Purchaser and to Purchaser's counsel, accountants and other representatives full access
during normal business hours to the Property and to contracts and commitments of Seller relating
to the Property, if any, and shall furnish to Purchaser all such information concerning the Property
in the possession of Seller or their agents that Purchaser may reasonably request, excluding any
personal financial matters or tax returns.
8.

Settlement Deliveries.

A.
Seller's Deliveries. At or before Settlement, Seller shall deliver to Escrow
Agent all of the following documents and instruments, which shall have been executed by Seller:

I.

A special warranty deed ("Deed"), in the form attached hereto as
Exhibit B granting and conveying to Purchaser title to the Property in fee simple absolute, such
Deed to be delivered in hand at Settlement and such deed will exclude environmental warranties,
and warranties relating to subsurface development rights, water rights and other rights appurtenant
to the real property, any minerals, including oil, gas and other hydrocarbon substances on the real
property;
2.
A bill of sale and general assigrunent transferring and conveying all
of Seller's right, title and interest in and to any personal property at the Property that Purchaser has
agreed to accept and all of Seller's right, title and interest in and to all licenses, rights, permits and
authorizations pertaining to the Property;
3.
Such affidavits, certificates and forms as may be required by the
Title Insurer, any lender, or state or local law;
4.
A Certification of Non-Foreign Status pursuant to Section 1445 of
the Internal Revenue Code ("Section 1445") that Seller is not a foreign person, foreign corporation,
foreign partnership, foreign trust, or foreign estate (as those terms are defined in the Internal
Revenue Code and related regulations), and applicable federal and state tax reporting certificates
including, without limitation, any required state withholding or non-foreign status affidavit or
certificate;
5.
A solar easement encumbering lands owned by Seller within a halfmile radius of the Property, which restricts development or construction on such lands that would
overshadow or otherwise block access of the sunlight to the solar collection facilities to be located
on the Property;
6.
All other documents and instruments referred to herein that are to be
provided to Purchaser by Seller;
7.
All documents reasonably required by the Escrow Agent, including,
but not limited to, an executed settlement statement; and

/J1-IZ}
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8.
Ufcorporate Seller] Evidence of authority of persons executing the
foregoing documents and instruments on behalf of Seller and of Seller's corporate authority to
enter into this Agreement satisfactory to the Title Insurer
B.
Purchaser's Deliveries. At or before Settlement, Purchaser shall deliver to
Escrow Agent all of the following:
1.

The Survey (provided Purchaser elects to cause preparation of the

Survey);
2.
The Purchase Price subject to credits, prorations and adjustments as
provided in this Agreement in cash or other immediately available funds;
3.
All other documents and instruments referred to herein that are to be
provided to Seller by Purchaser; and
4.
All documents reasonably required by the Escrow Agent, including,
but not limited to, an executed settlement statement.

9.

Settlement Costs: Prorated items and Adjustments.
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C.
Unless (i) Seller is not a "foreign person" as contemplated in Section 1445
and (ii) Seller executes at Settlement an affidavit in the form required by the Internal Revenue
Service to exempt Purchaser from the withholding requirements under Section 1445, the delivery
of the Purchase Price to Seller shall be subject to the satisfaction of the withholding requirements
under Section 1445.

10.
Seller's Representations and Warranties. To induce Purchaser to enter into this
Agreement and to purchase the Property, and limited to the best of Seller's knowledge, Seller
hereby makes the following representations and warranties as to the Property as of the date hereof
(upon each of which Seller acknowledges and agrees that Purchaser is entitled to rely and has
relied) each and all of which shall be true, correct and complete as of the Settlement Date:
A.
Autho1ity. Seller has the power and authority to enter into this Agreement
and to consummate the transactions contemplated hereby. Seller, and any specific -individual
parties signing this Agreement on behalf of Seller represent and warrant that the parties signing
this Agreement on behalf of the Seller have the full legal power, authority and right to execute and
deliver this Agreement. Neither the entering into this Agreement nor the performance of any of
Seller's obligations under this Agreement will violate the terms of any contract, agreement or
instmment to which Seller is a party.

B.
Accuracy of Documents. To the best of Seller's knowledge, all documents
and papers delivered by Seller to Purchaser pursuant to this Agreement are true, correct and
complete as of the dates thereof, and there have been no material changes from the information set
forth in any of them.
C.
Special Assessment. No portion of the Property is subject to or is affected
by any special assessment for improvements completed prior to the date hereof, whether or not
presently a lien thereon.
D.
Taxes. No po1tion of the Property is subject to or affected by any
outstanding or delinquent taxes or related financial liabilities.
Liti~ation. Seller has not been served (by means of formal, legal seivice of
E.
process as required by law) with any litigation, and no arbitration proceedings have been
commenced, which do or will affect any aspect of the Property or Seller's ability to perform its
obligations under this Agreement. In addition, within the last two (2) years, Seller has not been
threatened with any litigation (or arbitration) by a third party which would affect any aspect of the
Property or Seller's ability to pe1fonn its obligations under this Agreement.
7
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F.
Compliance. Seller has not received any notice of any presently uncured
violation of any law, ordinance, rule or regulation (including, but not limited to, those relating to
zoning, building, fire, environment, health and safety) of any governmental, quasi-governmental
authority bearing on the construction, operation, ownership or use of the Property.
G.
Condemnation Proceedings. Neither all nor any portion of the Property has
been condemned or conveyed by deed in lieu of condemnation, nor is there now pending or, to the
best of Seller's knowledge, threatened any condemnation or similar proceeding affecting the
Property or any portion thereof. Seller has no knowledge that any such proceeding is
contemplated. Seller has no knowledge of any change or proposed change in the route, grade or
width of, or otherwise affecting, any street or road abutting the Property, which change might have
a material adverse impact on the Property.
H.
Condition of Property. To the best of Seller's knowledge, and without the
benefit of a survey or title examination or title insurance commitment, Seller represents that there
are no areas within the Property which are subject to any statutes, rules, regulations, conservation
easements ( or like encumbrances) or ordinances that would adversely affect the Property or
Purchaser's ownership and intended use thereof.

I.
Subdivision. The Property is not a separate tax lot under applicable laws,
ordinances and regulations, and subdivision may be required for the conveyance of the Property
to Purchaser. The Property will, on or before the Settlement Date and at Purchaser's expense, be
subdivided from the larger tract of land owned by Seller in order to convey the Property to
Purchaser. If applicable, Seller, at Purchaser's expense, shall, on or before the Settlement Date,
obtain all necessary governmental approvals for a Minor Subdivision Plat delineating the Property
as a separate and legal lot of approximately 170 acres in a location and having the size and
configuration designated by Purchaser upon the exercise of the Option, or as may be otherwise
mutually agreed upon by Purchaser and Seller.
J.
Zoning and Dedication. Purchaser intends to use the property to construct
and operate a solar power plant. Upon exercise of the option by Purchaser, Seller shall cooperate
fully with Purchaser and execute all documents required by Purchaser or governmental or quasi
governmental authority, if any, for the purpose of securing any land use change, re-zoning, zoning
variance or special use, if necessary, in order for the Property to be used for Purchaser's intended
purpose. Seller has not received any notice of any pending change in zoning from any
governmental or quasi-governmental authority, which change would materially affect the present
zoning of the Property. Seller has not made any commitment to any governmental or quasigovernmental authority having jurisdiction, or to any third party, to dedicate or grant any portion
of the Property for roads, easements, rights of way, park lands or for any restrictions or to incur
any other expense or obligation relating to the Property.

K.
Flood Plain: Stormwater. To the best of Seller's knowledge, the Property
is not the subject or location of any stormwater detention or surface drainage facilities serving any
property other than the Property, and the Property is not located in a flood zone which designates
the property as being subject to periodic flooding.
8
DBG 21497882.v2

June 4, 2021

pl@
~

L.
Property Use. Seller has no knowledge of any actual, pending or threatened
designation of any portion of the Property, or the area in which the Property is located, as a historic
landmark or archeological district site or structure. Seller has no actual knowledge of any landfill
or graveyard lying within the Property. Seller has not received any notice that any of the
easements, covenants, conditions, restrictions or agreements to which the Property is subject
interferes with or is breached by the use or operation of the Property as presently used.
M.

Environmental Laws: Hazardous Materials.

I.
To the best of Seller's actual knowledge, the Property is not now,
and has not been during the period of Seller's ownership;
(a)
in violation of any past or present federal, state, or local statute,
regulation, ordinance, administrative order, judicial order or any similar requirement having the
force and effect of law, relating to the protection of human health or the environment (an
"Environmental Law") including, but not limited to, any federal, state or local regulation relating
to industrial hygiene or soil or ground water conditions; or
(b)
used to generate, manufacture, store, refine, dispose of, or in any
manner deal with, any flannnable, explosive or radioactive material, hazardous waste, toxic
substance or related material, oil, waste oil, or other petroleum based materials, or any other
substance or material defined or designated as a hazardous or toxic substance, material or waste
by any federal, state or local law or environmental statute, regulation or ordinance presently in
effect or as amended or promulgated in the future (a "Hazardous Material");

2.
Neither Seller nor, to Seller's knowledge, any prior owners or
occupants of the Property have received any notice or advice from a governmental agency with
regard to Hazardous Materials on, from or affecting the Property that could give rise to any liability
under any Environmental Law, and, to Sellers' knowledge, there has been no investigation, notice
of violation, request for information or claim of any kind asserted or threatened by any person,
including any federal, state or local governmental agency, relating to the storage, disposal,
discharge or release of any Hazardous Material in a manner that would give rise to any liability
under any Environmental Law.
N.
That as of the Effective Date, there are no leases or other agreements for
occupancy in effect with respect to the Property other than agricultural leases for a period not
exceeding the current crop year, extended through the time at which Seller's option may be
exercised. Seller shall deliver exclusive possession of the Property to Purchaser at Settlement free
and clear of all claims of tenants and others claiming possessory rights except for any crop lease
for the current crop year.
0.
With the exception of this Agreement, no person or entity has aright of first
refusal, option to purchase, or other right to purchase the Property pursuant to an agreement to
which Seller is a party.
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P.
Seller has not filed for bankruptcy or other proceeding for the protection of
debtors under state or federal law and that no similar involuntary proceeding has been filed or
threatened against it.
Q.
No part of the Property is subject to a special appraisal method that allows
for the appraisal of the Property at less than its market value.
11.

Conditions Precedent.

A.
Conditions for the Protection of Purchaser. It shall be a condition precedent
to Purchaser's obligation to purchase the Property and to perform its other obligations hereunder
that each and every one of the ·conditions set forth under this Section 1 l(A) shall have been
satisfied at or before Settlement, as hereafter provided, except for any such condition waived in
writing by Purchaser, in whole or in part.

1.
Between the Effective Date and the Settlement Date, the condition
of the Property shall not have changed from the condition thereof as of the date of this Agreement,
normal wear and tear excepted. Seller shall deliver vacant possession of the Property at Settlement.
Prior to the Settlement Date (subject to the current crop lease), Seller shall remove all personal
property, equipment from the Property.
2.
Seller shall have delivered to Purchaser, on or before the Settlement
Date, all of the documents and other information required of it pursuant to the provisions of this
Agreement.
3.
All of the covenants, representations, warranties, and agreements of
Seller set forth in this Agreement shall be true, correct and complete as of the Effective Date and
as of the Settlement Date. Notwithstanding that certain of Seller's representations and warranties
may be limited to the extent of Seller's knowledge, the conditions precedent to Purchaser's
obligation to consummate Settlement set forth in this Subparagraph shall not be so limited, and the
satisfaction of such conditions shall depend upon the actual correctness on the Settlement Date of
the matters stated in all such representations and warranties.
4.
On or prior to the Settlement Date, Seller shall have performed,
satisfied, or complied with all of the terms, provisions, covenants, conditions, and agreements of
this Agreement.
5.

Seller's title to the Property shall be as required by Section 6(B).

B.
Purchaser's Right to Extend Settlement Date. In the event that any of the
conditions of Settlement set forth in this Agreement is not satisfied as of the Settlement Date,
10
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Purchaser shall have the option to extend the time for Settlement by a period not in excess of thirty
(30) days upon written notice to Seller to allow Seller additional time to fully satisfy any
unsatisfied condition.
12.

Condemnation and Risk of Loss.

A.
Condenmation. In the event of condemnation or receipt of notice of
condenmation of all of the Property, or any portion thereof, prior to the Settlement Date, Seller
shall give wiitten notice to Purchaser promptly after Seller receives such notice or otherwise learn
of such condenmation or conveyance in lieu thereof. If all of the Property is, or is to be,
condenmed, this Agreement shall terminate. If less than all of the Property is, or is to be,
condenmed or taken, Purchaser, at its option, may elect either (a) to terminate this Agreement
effective upon written notice to Seller not later than thirty (30) days after receipt of notice from
Seller or (b) not to terminate this Agreement and proceed to Settlement. If Purchaser elects not to
terminate this Agreement, Purchaser shall be entitled to receive, and Seller shall assign to
Purchaser all of Seller's interest in, all of the condenmation proceeds and all interest thereon.
B.
Risk of Loss. The risk of loss or damage to the Property prior to the
Settlement, by casualty, act of God or any other event, shall be upon Seller.
13.

Covenants.

A.
Condition of the Property. Subject to the provisions of Section 12 hereof
concerning condenmation, Seller, at Seller's expense, shall maintain the Property in at least as
good condition as on the date hereof. Seller shall not diminish the quality or quantity of
maintenance and upkeep services heretofore provided to the Property.
B.
Date, Seller shall:

Operation Until Settlement. Between the Effective Date and the Settlement

I.
Not enter into any leases or other agreements for occupancy of the
Property, or any part thereof, without Purchaser's prior written consent, which may be withheld in
Purchaser's sole discretion.
2.
Not transfer, convey, hypothecate, create a security interest in or
lien upon, or otherwise dispose of any of the Property;
3.
Comply with all federal, state and municipal laws, ordinances, and
regulations relating to the Property;
4.
Comply with all the terms, conditions and provis10ns of all
agreements and other contractual arrangements referred to herein, or any other documents,
agreements or instruments affecting the Property, make all payments required to be paid
thereunder and suffer no default therein;
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5.
Promptly give written notice to Purchaser of the occurrence of any
event materially affecting the Property, the Agreement, or the substance of the representations and
warranties made hereunder; and
6.
Operate and maintain the Property only in the ordinary course of
business as currently conducted by Seller on the Property, if any; provided that the Seller shall not
bring or store, or permit others to bring or store, any soil or fill material onto the Property that did
not exist on the Property as of the Effective Date. Seller shall have the continued right to use the
Property for this purpose between the Effective Date and the Settlement Date; provided that:
(a)
Purchaser and its employees, representatives, and
consultants shall have access to the Property after giving twenty-four (24) hour verbal or written
notice to the Seller prior to entry and,

(b)

Seller's use shall terminate upon the Settlement Date.

C.
Other Acts or Omissions. Except as otherwise permitted herein, from the
Effective Date until the Settlement Date, Seller shall not take any action or fail to take any action
that would have a material adverse effect on the Property or Purchaser's ability to develop the
Property after the Settlement Date, or that would cause any of the representations and warranties
contained in Section 10 hereof to be untrue as of Settlement.
14.

Default.

-

15.
Brokers. Each party hereto represents to the other that there is no real estate broker
involved in this transaction. Except as set forth in the foregoing sentence each party represents to
the other that it bas not made any agreement or taken any action which may cause any broker,
agent or other person to become entitled to a brokerage or other fee or commission as a result of
the transactions contemplated by this Agreement. Each party does hereby agree to indemnify and
hold harmless the other from and against any and all costs, debts, damages, and claims, including,
costs and reasonable attorneys' fe.es for pre-trial, trial or appellate matters in defending against any
cJaims for brokerage commission or .finder's fees arising through it relative to this transaction. The
representations, warranties and agreements contained in this section shall survive the Settlement
ofthis transaction.

16.

Seller's Environmental Indemnific_a_tion:

After the Settlement, no environmental warranties or representations shall survive closing
and Purchaser shall exclusively rely upon its environmental audits, if any, performed prior to
closing.
17.

General Provisions.

A.
Completeness and Modification. This Agreement constitutes the entire
agreement between the parties as to the transactions contemplated herein and supersedes all prior
and contemporaneous discussions, understandings and agreements between the parties.

B.
Assignments. Purchaser may not assign its rights hereunder without the
prior written consent of Seller, which consent shall not unreasonably be withheld, delayed or
conditioned; provided, however, that Purchaser, without the consent of Seller, may assign, in
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whole or in part, its rights hereunder to any entity controlling, oontrolled by, or under common
control with Purchaser.
C.
Survival. All of Seller's representations, warranties, covenants, agreements
and indemnifications made in, or pursuant to, this Agreement shall survive Settlement and delivery
and recordation of the Deed.
D.
Governing Law. This Agreement shall be governed by and interpreted in
accordance with the laws of the Commonwealth of Kentucky. If the parties are unable to resolve
amicably any dispute arising out of or in connection with this Agreement, they agree that such
dispute shall be resolved in the circuit court located in Henderson County, Kentucky. The parties
agree that any rule of construction to the effect that ambiguities are to be resolved in favor of either
party shall not be em.ployed in the interpretation of this Agreement and is hereby waived.
Notwithstanding anything to the contrary in this Agreement, neither party shall be entitled to
recover punitive or exemplary damages,however arising, whether in contract, in tort, or otherwise,
under or with' respect to any action taken in connection with this Agreement.
E.
Severability. If any term, covenant or condition of this Agreement, or the
application thereof to any person or circumstance, shall to any extent be invalid or unenforceable,
the remainder of this Agreement, or the application of such term, covenant or condition to other
persons or circumstances, shall not be affected thereby, and each term. covenant or condition of
this Agreement shall be valid and enforceable to the fullest extent permitted by law.
F.
Costs. Regardless of whether Settlement occurs, each party shall be
responsible for its own costs in connection with this Agreement and the transactions contemplated
hereby, including, without limitation, fees of attorneys, engineers and accountants, except as
otherwise expressly provided herein.
G.
Notices. Any notice expressly provided for or permitted under this
Agreement shall be in writing, shall be given either manually or by mail, overnight delivery
service, such as UPS, FedEx, or Purolator, and shall be deemed sufficiently given when received
by the party to be notified at its address set forth below, or three (3) business days after being
mailed by registered or certified mail, postage prepaid, return receipt requested, or one (1) business
day after being sent by such overnight delivery service, addressed to such party at such address,
whichever shall first occur. Any party and any representative designated below, by notice to the
other party, may change its address for receiving such notices.
If to Seller:

Pamela J. Gardner
2400 Cobblestone Road
Henderson, KY 42420

Janet Kay Gardner
31 Notsulga Drive
Rome, GA 30161
14
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Malcom Edward Sellers
101 Station 18½
Sullivan's Island, SC 29482

Ashley Sellers Smith
1905 Daniel Gieen Ct
Smyrna, GA 30080

Heather Denton Warwick
719 Stonewater Boulevard
Franklin, TN 37064

If to Purchaser:

Boulevard Associates, LLC
700 Universe Blvd.
Juno Beach, FL 33408
Attention: Land Services Administration
Telephone: (855) 552-9872

H.
Incorporation by Reference. All of the Exhibits attached or referred to
herein and all documents in the nature of such Exhibits are by this reference incorporated herein
and made a part of this Agreement.
I.
Interpretation. The section and paragraph headings used herein are for
reference and convenience only and shall not enter into the interpretation hereof. Wherever used
herein, the singular number shall include the plural and vice versa, and the use of any gender shall
include all other genders, all as the context may require.
J.
Business Days. If any action is required tmder the provisions of this
Agreement to occur by a date that is a Saturday, Sunday or legal holiday, such date shall be
extended to the first day thereafter that is not a Saturday, Sunday or legal holiday.

K.
Waiver. No waiver or purported waiver by Purchaser of any contingency
contained herein shall be valid against Purchaser unless it is in writing and signed by Purchaser.
L.
Construction. The parties acknowledge that they and their counsel have
reviewed this Agreement and that any rule of construction to the effect that any ambiguities are to
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be resolved against the drafting party shall not be employed in the interpretation of this Agreement
or any exhibits or amendments hereto.
M.
Memorandum of Option. Within ten (10) days of the Effective Date, Seller
shall execute and deliver to Purchaser a Memorandum of this Agreement, which shall be recorded
by Purchaser at the expense of Purchaser. In the event Seller fails to execute and deliver the
Memorandum within ten (10) days of the Effective Date, Seller hereby authorizes the Purchaser
to execute and record the Memorandum without the Seller's signature. In the event this Agreement
is terminated by Purchaser or by Seller as a result of a default by Purchaser, in accordance with
the terms of this Agreement and after written request by Seller, Purchaser shall execute a
recordable document provided by Seller discharging the Memorandum of Option.
N.
Confidentiality. Seller shall not disclose the fact or substance of this
Agreement to any other persons or entities, other than Seller's counsel, tax advisor, or other
consultants regarding this matter, unless and until Purchaser shall exercise its rights hereunder.
Recordation of the Memorandum of Option contemplated under this Agreement shall not
constitute a waiver of Purchaser's right to confidentiality.

0.
Effective Date. The term "Effective Date" or such other similar term, shall
be the last date on which a duplicate original of this Agreement has been executed by both
Purchaser and Seller.
P.
Time is of the Essence. The parties hereby agree that time is of the essence
with respect to performance of each of the parties' obligations under this Agreement.
Q.
Exclusivity of Option. Seller hereby agrees that the Option granted hereby
shall be exclusive and agrees that, from and after the date of the Option and for so long thereafter
as the Option is in force and effect, or until the Settlement Date occurs, whichever occurs later,
Seller shall not offer any portion of the Property for sale to, accept any offer to purchase any
portion of the Property from, nor enter into any contract to sell any portion of the Property with,
nor enter into any lease, rental, or occupancy agreement affecting any portion of the Property with,
nor enter into any agreement permitting any tenant to occupy any portion of the Property with, any
person other than the Purchaser hereunder without in each instance first obtaining the prior written
consent of the Purchaser.
R.
Amendments. The terms of this Agreement may be waived, modified and
amended only by and instrument in writing duly executed by Seller and Purchaser.
S.
Counterparts. This Agreement may be executed in any number of
counterparts and it shall be sufficient that the signature of each party appear on one or more such
counterparts. All counterparts shall collectively constitute a single agreement. A facsimile or
electronic signature to this Agreement or any amendment hereto shall be sufficient to prove the
execution hereby by any person.
T.
Waivers. No waiver of any breach of any covenant or provision herein
contained shall be deemed a waiver of any preceding or succeeding breach thereof, or of any other
covenant or provision herein contained. No extension of time for performance of any obligation

}11,t;
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or act shall be deemed an extension of time for performance of any other obligation or act except
those of the waiving party, which shall be extended by a period of time equal to the period of the
delay.
[Signatures on Next Page]
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IN WITNESS WHEREOF, the parties have executed this Agreement on the day and
year written below.
Seller:

Pamela J. Gardner
Date Signed:

~~
1kl IJ--1
Date Signed:

Malcolm Edward Sellers

Suzan D. Boyd
Date Signed:

Ashley Sellers Smith

Todd Smith
Date Signed:

Heather Sellers (Denton) Warwick

Brian Warwick
Date Signed:
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[N WITNESS WHEREOF, the pat1ies have executed this Agreement on the day and
year written below.
Seller:

Pamela J. Gardner
Date Signed:

1/,;,.r(~.-1

3anet Kay Gardner
Date Signed:

Malcolm Edward Sellers

Suzan D. Boyd
Date Signed:

Ashley Sellers Smith

Todd Smith
Date Signed:

]I-leather Sellers (Denton) Warwick

Brian Watwick
Date Signed:
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IN WITNESS WHEREOF, the parties have executed this Agreement on the day and
year written below.
Seller:

Pamela J. Gardner
Date Signed:

Janet Kay Gardner

Date Signed:

Ashley Sellers Smith

Todd Smith
Date Signed:

Heather Sellers (Denton) Warwick

Brian Warwick
Date Signed:

/Jj1iJ
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IN WITNESS WHEREOF, the parties have executed this Agreement on the day and
year written below.
Seller:

Pamela J. Gardner
Date Signed:

Janet Kay Gardner
Date Signed:

Malcolm Edward Sellers

Suzan D. Boyd
Date Signed:

DateSigned:

~ 2/,7.02/

Heather Sellers (Denton) Warwick

Brian Warwick
Date Signed:
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IN WITNESS WHEREOF, the parties have executed this Agreement on the day and

year written below.
Seller:

Pamela J. Gardner
Date Signed:

Janet Kay Gardner
Date Signed:

Malcolm Edward Sellers

Suzan D. Boyd
Date Signed:

Ashley Sellers Smith

Todd Smith
Date Signed:

He,iier Sellers (Depton) ~a~w

11~ tAJ~~

Brian Warwick
Date Signed:
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Purchaser:

Date Signed:

~
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EXHIBIT A
Legal Description of Property
FARMl

Tctalln& JIPP!'l>ldCMt!llv U7 arms
PVA60:7Q

TRACT 1: tieg!nnlng at a stak~ In the orlgln~I llne In the center of tfie Froe, 15lond rood,
oomer to Enoch Spencer; thence wlttl the center llne of the road N. 57-3/4 w. 69 poles
to a dead oak In the said road; thence N, 61 w. B poles to• stake In the said road and
corner to t~e lot No, 6, thence with a line to sakl lot No, 6 N, 5-1/4 E, 87 poles to a st;,ke
In Enoc.to Spencer's llne corner to lot No. 6; thenoo with a line of Enoch Spena,r S. 65 E.
123 poles and 14 links to a stake comer to Eno<:h Spencer; thence with said S?encer's
Hoe s. 21-H' W. l.6 p<;>le~ an,;110 links ti> a pin ook: theni;.e $. ,1 pQlei; ant;! ij lln~ to a
dead blad<•oak ccmer to said Spencer; thence with a line ofth• 14 J.I """'tract de.scribed
below here-In and N. 65 W. 48 poles and S 11nks to a stal<e where• mulberry and double
elm wer• called for In former survi,y; thenc-e S. 5 )( W, 48 poles to th,e beginning,
containing 53 acres; ond being the same land conveyed to J. Elliott Denton bV Eddie f.
Denton and Henrleta. Oenton; his w'lfe, by deed dated December 1., 19271 recorded ln
Deed B-ook 75 at p.itll',! 76.

IBACT 2: e-estnnlnB at II itone :at im ens!e of the Frog Island road, '-Orner with E. N.
Rovstier In Dlc::'k Spencer's Une; thence N. 1·3/4 E. 5.S pole.$ aod 21 links to a stake Jn Dkk
Sp-encerts line; thence wtth a tine o'f the above de$erlbed 53 acre5 and N. -64-9' W. 48

pol<O• to• PQlnt where •n Elm wo• ,;oUe~ for In, fo,mer deed; thet1w wltl1 •110\her line
or -said 53 acre tract S. 6-241 W. 48 PQI~ and 14 tin ks to a stake l,n said road; thence with
said road 5. 59 E, 54 poles and 28 Unks to the beglnning. eontalnlng .14 >S. ao-e:s: and being
th~ ~me land 1;:,;mv,ye.Q toJ, Ell:tQtt Df;!lntc;m by Eddi~ F. Oli!n\Qn am;t H~nr(et:iii ~ntc;:in, hi$
wife~ b')' deed dated December 1, 1.927, recorded ln Deed Book 75 1't page 76.
TRACT 31: Beglnoing at a sta-ke In the middle of the pubUc .-oaid c;(,fn-er lO Byars; thence S
14 H. W. 12.17 chains to a mk.e corner to Byars 1n Den-ton'.s. llne; thence N. 6() W. 16.55
chains to 5take between and Ash and Elm oomer to ElHott Denton; thence t,,t 32 ~ E.
10,651 chains to a 5take In the mlddle of the ~-ublli; road comer to Em0tt Denton; thence
wilh the mlddte af the pYbllc roads. S7 E.. 4.~3 chains, S. 6~-3/4 E. a.74 chah-.$ to the
beie:lnn,ne, contalrilng 17•.19 acres, except the sraveyard oontalr:'llng aboot0+13 of an acre
which rs reserved; 1;1nd be!na 1he :same land wnveved 10 J. Elliott Denten by Mary OU<ve
How.a rd and w. W. Howar-d~ her husband, by deed dated Apr11 20., 1917,. recorded in
Deed Bcx;ik SS at page 8.

TMCt 4: 6eln& a parc:e1 of land in Henderson Counfy, Kentuc:ky, be1,ionlna: on. .a lime
!e:edlng from the Fmg Island r-oi!ld In the line of E. L Spence.-, runnlin·g S. 23 ½ W, l.7.70
c-hair,s wlth said Speocerts line; lhe:~ce S, 62 ½ E, 19,30 chain:;; wlth )ane Davis. line to
fred :S.;haMffr':i;; hmd:: then'1: wlth S<;haeffer':s llne N. 30 E~ lS,90 c-hatns to Book'z;
property; thence N. 32 E. 1.0.75 chains to a double Ash; thence in ;j!I northerly direction
to a, polnt In the line of said lane; thence with the line of ~Id. lane N, 72 ½ W • .11.84
thaln5 to the be:gfnnln&.- contalnlng 42,88 at.res; and' "being theHme )and ronv-eved to J.
Emott O-enton by Jam~ Mvrray, unmarried., by deed dated January 1, 191"1, r~corde--d in
Deed Book SO at Pae:e 17.

Qeln& the ,ome property conveyed lo Harple L Denton, bv deed from L"ollle D, seller>
ilnd M.C, Se-Her-5-~ he.- husband, et at,. dated J'-lty 8, 1.954~ of record 1-n Deed 8,Qok 168~
page 395, I-tenders.on County Clerl(s Office. Ha'l'ple Lee Denton, a/k/a Ha~,e L Denton,.

a/k/:a Harpkl f\onter Denton. -died Intestate a resl-dent of He-nder1Qn

o.,,.mty on May 9,

1970, leavlns her chJldr-en, Lucille D. Selle-rs, Siater A. Penton and Mildred Gardn-er, as
her only t'W!irs at taw. See affidavit of descent of re(;Ofd In Deed Book 261, page 14, in
the afo-re-said clerk',. offit;e, Slate, A, Denton dled testate a resldent of Henderson
Count',". His wilt of record In WIii Book2S, page 51, fn the aforesaJd clerk's office_, de\lllSed
his Interest to Lucille Sl!!lle-rs. and MOd-re.d Gardner, LuciUe o. SeUen~ a/k/a Lucille ~Ii.en,
died ·utst:.it-:: ;a r~ident of Oc;Q¥iv Co\lO'i1J", Georgl--9.. on sep~iv.mt;.e( 21, 2004, Her- wlll of
record in Wlll aook 3.3~ page 554. In the aforesaid clerk's office, devfsed her Interest to

A-1

her children, James flandolph Sellers, a/k/a James R, sellers, and Malcolm Edward
Sellers, -;i./k/a Malcolm E. Seller.. Mllllred Joy Gardner, a/k/a Mildred Gardner, died
teitate a ri:iideot of Henderi-on County, Her will of re~rd in Wlll eook 44, page 791, ill
the aforesaid clerk's office, devised her !nterest to Pamela Joy Gardner and Janet Kay
Gardner. Set also affidavit of real property transfer of record In Deed Sook 61a, pase
sn, In ttie ,fQre~k.l cltr1<'$ {Jffl<;e. J~mes R<iri\1oli,'1 S...!!tr, di,;,(!, ,n,;t fl\11'$Y;tm to ~ls
Last WIii and Test.ment, or r~rd In WIii Book 49, page 44S, he lefti!II of his lnter4!st In
the property to his wife, Nena Estes Henry, Granter hefeln.
FARM2

Totalln& approx1mawtv 4' ams
MliQ-37.1
Beginning at a stake 1n Frog Island ROad at Road Fork, corner with Josie Handley, runs
with Gra~el Road and said Handl"'f s. 86 de&, 40 min. E. 1993 feet to a nail in said road,
corner with lrvt11 Hunter in Josie Handley Jlne; thence with said Irvin Hunter as follows,
s. 12 du, 22 min, w, 1111 feet to a 5ta~e; end thence N 79 des, 31 min, W, 1594 feet
to a nall In frog Island Road, comer with !Nin Hunter; thence with said road as follow;;

s. 24 deg. 45 min. E. 112 feet; and S. 30 deg. 29 min, E. an feet to a nall In s11ld road
corner wlth IMn Hunter and M, f, Puryean thence with s.ild ~urvear as follows; s, 8l!
deg. 37 min. W. 412 feet to a sta•e; N, 3 deg. 38 min W. 253 feel to a stake; N. 87 deg.
18 min. W. 319 feet l;(l a stake; and thence South 283 feet to a stake, comer with M. f.
P~rvear; thence N$7 deg, 33 min. W, U0l fttt; thence N, 57 deg, 38 min, W, 1067 feet
to a post and stake corner with owen Spencer and U1111et1 BrotheD; thence with said
Liggett Brothers, N. 28 deg. 52 min. E.1450 feet to a nall ln Fros Island Road, corner with
Liggett erothel"$ and ll!Hott Dentr;,n H'l'lr$; the,ice with ~i,;I Frog l$1~nd Roal! tn'd Denton
Heirs as follows: S. S4 deg, 53 min, E. 770 feet; ands. 57 deg. 06 min. E. 787 feet to a
nail In said Road, torner with Elliott Denton Heirs and Josie Harn!ley; thence with said
H,mdl-:y u fQllc,wf; S, 6 deg, 49 min.
320 ~t tr;,;, $1~ke; ;,nd thtn~e N88 deg, 41
mln. ~- 373 feet to the place of ooslnnlne, conraln/1111 117,5 acres, 5ubject to all legal
Highways, In accordanc:e wlth survey of W, w. Poole Registered Engineer, dated June

w.

19, 1956.

LESS A.ND EXCEPT: 70,653 acres as ~hown on plat or r~rd In Plat Boo~ 10, page 158,
Henderson County Clerk's Offlse, ~nd to which plat reference Is hereby made for a mare
particular description of the property.

ALSO L~ /\:ND EXCEPT, 3,56 aae1 n 1hown on iilat of record 11'1 Plat Sook 7, pa11e 7911,
Hend•=n County Clerk's Office, and t11 whh:h plat reference Is hereby made for a more
partkular desi:rlpUon of the pro~~.
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This ,;<Joveyan<:e ls subject to H'"'ment:<, testrlctlons, rlghu of way and mineral
reservations of r•cord.

8eln11 a PQrtlon of the :;;ime PW?ert'/ conveyed to Fannie w. ~ter and E, N, RoySler,
her husband, as tenants In common, by d&ed from Samuel Sp1mcer and Virginia Spencer,
his wife, dated Novembers, 1879, ofrecord In Deed Bm;,k s, page 166, In the Henderscn
Al~o bel111 a p,ortlon of the ~me propertv conveyed to Encdi N.
Royster, from Thomas Spencer and Mary C. Spencer, his wife, dated April 27, 1881, of
reeord ln Deed Book 6, page 406, in the aforesaid clerk's office. Also being the same
propertv ,Qnveved \o E, N, ~ov1ter, from Thomu s1111nctr Md hli wlfe, Mar.v ,.
Spencer, dated f,ibruary 13, 11186, of record In D.eed Book 11, page 496, in the aforesaid
clerk's office. Also being the same property conveyed to E. N. Royster, from W, N,
Royster ~nd T, J, I\OV$1er, hit wije, 11,1~ ~rth Zl, lfl.!l7, Qf r~r~ In Oe~ EIOQ~ 12,
page 227, In the aforesaid clerk's offk:e. E. N, Royster, a/k/a Enoch N. Royster, died
Intestate a resident of Henderson County on June 16, 1928, leaving his wife, Fannie
CQ~nt'I (;lerk'i Office,

Rovner, /ilk/a fMnle W, Royster, and hli children, C!mles £, RQyster, a/k/a

c. ;.

Royster, and Harpte Royster Onnton, ar,/a Harple L Denton, a, his only he1rs at law. See
affidavits of desr.ent of record In Deed Sook 128, page 519, and Oeed Book lS9, page
sos, ln the af1:lresald derk'~ offlce, Fannie W, Royster, a/k/a Fannie Royster, died
Intestate a resldent of Hender,;on County on October 2G, 1946, leaving her children,
Charla• E. Royster a/k/a C. E. Royster, and Harple Royster Denton, a/k/a Harpie L
Denton, u her only heln at l11w. See affidavit of descent of rei:ord In Deed 8ook 620,
page 205, In the aforesaid clerk'• office. c. E. Roy5ter, a/kl• Charles E, Royster, died
intestate a resident of Hender,;on County on July 25, 1955, leaving his wife, Cornella E.
Royster, and hlJ son, Elward N, Royster, as his onty heir.; at law. See affidavit of de1=t
of record In Deed Book 179, page 12, In the afore.said clerk's office. See also dee<I to
Elward N. Ro)'lter and Freda May Royster, his W1fe, from Comella E, Royster, widow,
dated Jun.e 26, 1956, of retord In Dffd 6ook 179, page 13, lothe aforenld clerk's office.
See also dffd to Harple L. Denton, from Ew,ard N. Royster and Freda May Royster, his
wife, dated November 12, 1956, of record In Peed Book 181, page 173, In theaforenld
~eril's offi1;11, Hawle l.ee Denton, 1/'rh Harple L. Denton, a/k/1 Hawle llo\'iter Denlon,
died Intestate a resident of Henderson Countv on May 9, 1970, leaving her dilldren,
Lucille D. Sellen, S~l<!r A, Denton and Mlldreil Gardner, u her only heirs at low. Se•
affidavlt of de11;11nt of 111,ofll In om I.look 2131, P<!Be 14, in 11\e ,toresald clerk'1 office,
Slater A. OentO!l died testate a resident of Hendenoo County. His will of record In WIii
Book ZS, page 51, In the aforesaid derlrs office, devised his Interest to Lucille Sellers and
MIidred Gardner, l.llcille D, seller., a/k/a Llli:llle Seller, died testate a resident of Ocoee
C.OUnty, G110rgla, on September 21, 2004. Her wlll of record tn Will Book 3::l, page 5S4,
In the afore.1ald derk's office, devised her Interest to her children, James flilodolph
Sellerll. a/k/a James R, Sellers, and Malcolm Edward Sellen;, a/k/a Malcolm E, Sellen.
Mlldred Joy Gardner, a/k/a Mildred Gardner, died testate a resident of Henderson
County. Her wlll of record In Wlll llook 44, page 791, In the aforesaid clerl<'s office,

de11lsed her lnterestto Pamela Joy Gardner and Janet Kay Gamoor. See also •ffidavlt of
real property transfer of record In Ol1ed Book 513, page S9l, In the afore.said derk's
office, James Halldolph Sellel'5 died, and PY15Uilnt to hli last Will ,nd Te!lament, of
record In Wlll Book 49, page 445, he left all of his iotemt In the property to his wife,
Nena Estes Henry, Grantar herein,
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EXHIBITB
Form of Special Warranty Deed

Mail Tax Bill in-care-of:
Boulevard Associates, LLC
2400 Cobblestone Road
Henderson, KY 42420

SPECIAL WARRANTY DEED
Tms SPECIAL WARRANTY DEED is made and entered into effective as of the_ day of
_ _ _, 2021, by and between: (i) PAMELA J. GARDNER, unmarried; JANET KAY GARDNER,
unmarried; MALCOM EDWARD SELLERS and SUZAN D. BOYD, husband and wife; ASHLEY
SELLERS SMITH and Todd Smith, wife and husband; and HEATHER SELLERS (DENTON)
WARWICK and Brian Warwick, wife and husband (collectively, "Grantor"), and (ii) BOULEYARD
ASSOCIATES, LLC, a Delaware limited liability company, whose address is 700 Universe
Boulevard, Juno Beach, FL., 33408, which is also the in-care-of address to which the property tax
bill for the year in which the property is transferred may be sent ("Grantee").
WITNE SSETH:
That for and in consideration of the total sum of _ _ _ _ _ _ ($ _ _ _~, the receipt
and sufficiency of which are hereby acknowledged, Grantor does hereby bargain, grant, sell and
convey unto Grantee, in fee simple, with covenant of SPECIAL WARRANTY, certain real
property, together with all improvements located thereon and all appurtenances thereunto
belonging, situated in Henderson County, Kentucky (the "Property"), more fully described on
Exhibit A.

TO HAVE AND TO HOLD, in fee simple, all of the Property, together with all the rights,
privileges, appurtenances and improvements thereunto belonging, unto Grantee, its successors and
assigns, forever.
Grantor hereby specially covenants with Grantee, its successors and assigns, that Grantor
will forever warrant and defend all of the Property so granted to Grantee, its successors and assigns,
against every person lawfully claiming the same or any part thereof by, through or under Grantor,
but not otherwise; and that the Property is free and clear of all taxes, liens and encumbrances,
except (a) governmental laws, rules, regulations and restrictions affecting the Property, (b) the lien
of current ad valorem taxes is not yet due and payable, and (c) all easements and restrictions of
record.
As required by KRS 382.135, Grantor hereby certifies, and Grantee appears herein solely
for the purpose of certifying, that the consideration stated above is correct.

1

witness the signatures of Grantor and Grantee effective as of
the day, month and year first above written.
IN TESTIMONY WHEREOF,

GRANTOR:

PAMELA J. GARDNER

COMMONWEALTH OF KENTUCKY )

) ss

COUNTY OF HENDERSON

)

The foregoing instrument was acknowledged, subscribed and sworn to before me this
--~day of _ _ _~2021, by Pamela J. Gardner.
My Commission expires:

NOTARY PUBLIC

(SEAL)

Notary ID#: - - - - - - - - ~
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GRANTOR:

JANET KAY GARDNER

STATE OF GEORGIA

)

) ss
COUNTY OF - - - - )
The foregoing instrument was acknowledged, subscribed and sworn to before me this
___ day of _ _ _, 2021, by Janet Kay Gardner.
My Commission expires: _ _ _ _ __

NOTARY PUBLIC
(SEAL)
Notary ID#: _ _ _ _ _ _ __
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GRANTOR:

MALCOLM EDWARD SELLERS

Suzan D. Boyd

ACKNOWLEDGEMENT
STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

)
) ss:
)

The foregoing instrument was acknowledged, subscribed and sworn to before me this
___ day of _ _ _, 2021, by Malcollm Edward Sellers and his wife, Suzan D. Boyd

Notary Public for South Carolina
My commission expires:
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GRANT0R:

ASHLEY SELLERS SMITH

Todd Smith

STATE OF GEORGIA

)

) ss

COUNTY OF_ _ _ _ _ _ _ _ __,

The foregoing instrument was acknowledged, subscribed and sworn to before me this
___ day of _ _ _~ 2021, by Ashley Sellers Smith and her husband, Todd Smith.
My Commission expires:

NOTARY PUBLIC
(SEAL)

NotaryID#: _ _ _ _ _ _ __
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GRANTOR:

IIEATHERSELLERS(DENTON)WARWICK

Brian Warwick

ACKNOWLEDGEMENT

STATE OF TENNESSEE
COUNTY OF WILLIAMSON

)
)

The foregoing instrument was acknowledged, subscribed and sworn to before me this
___ day of ____, 2021, by Heather Sellers (Denton) Warwick and her husband, Brian
Warwick.

Notary Public
My Commission Expires:
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GRANTEE:

LLC
a Delaware limited liability company

BOULEYARD ASSOCIATES,

By:------------Matthew S. Handel, Vice President

STATE OF FLORIDA

)

COUNTY OF PALM BEACH

)

) ss

The foregoing instrument was acknowledged, subscribed and sworn to before me on
, _ , 2021 by Matthew S. Handel, acting in his capacity as Vice President of
----BoulevardAssociates, LLC, a Delaware limited liability company, for and on behalf of said limited
liability company, the Grantee.

[SEAL]
Notary Public, State of _ _ _ _ __
My Commission Expires: _ _ _ _ _ _ _ __

This instrument prepared by:
Orin Shakerdge, Esq.
N extEra Energy Resources, LLC
700 Universe Blvd., LAW/JB
Juno Beach, FL 33408
Telephone: (561) 694-4678
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EXHIBIT A

to Deed

[insert legal description]
BEING the same property acquired by _ _ _ _ _ _ by Deed dated _ _ _ ~ '
20_, of record in Deed Book ___, Page
, in the Henderson County Clerk's
office.
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ACCEPTANCE BY ESCROW AGENT

The undersigned Escrow Agent hereby acknowledges that o n - - - - - - - ~ • ' 2021,
the undersigned received a fully executed duplicate original of the foregoing Real Estate Purchase
Option Agreement between Pamela J. Gardner, unmarried; Janet Kay Gardner, unmarried;
Malcolm Edward Sellers and Suzan D. Todd, husband and wife; Ashley Sellers Smith and Todd
Smith, wife and husband; and Heather Sellers (Denton) Warwick and her husband, Brian Warwick,
wife and husband; as Seller, and Boulevard Associates, LLC, a Delaware limited liability
company, as Purchaser. Escrow Agent agrees to act as the Escrow Agent under this Agreement in
accordance with the instructions provided therein, and to comply with these instructions. Escrow
Agent has assigned Escrow Number _ _ _ _ _ to the Property for that purpose.

By: _ _ _ _ _ _ _ _ _ _ _ _ _ __
Name: _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Title:- - - - - - - - - - - - - - - - Date:- - - - - - - - - - - - - - - - -
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Kentucky
SOLAR LEASE AND EASEMENT AGREEMENT

0123

4567897

I.
Parties. This Solar Lease and Easement Agreement ("Agreement") is made and entered
as of the - ~ day of _ _ _ _ _ _ _ , 2020 ("Effective Date"), by and between James R.
Riley and Sarah E. Riley, husband and wife ("Owner") and Sebree Solar, LLC, a Delaware
limited liability company ("Operator"), which are sometimes individually referred to as a
"Party" and collectively as the "Parties".
2.
Project. This Agreement relates to the solar-powered electrical power generation and
transmission project !mown as the "Sebree Solar Energy Center" to be located in Henderson
County, Kentucky ("Project"), which may be wholly or pattially located on the Owner's prope1ty
legally described on the attached Exhibit A to this Agreement ("Owner's Property"). Upon
Operator's exercise of the Option (as defined below), the Project shall include (i) the Lease of
Owner's Property described in Section 4, (ii) the Easements referenced in Section 5 that ai·e located
on the Owner's Pro petty, and (iii) the Improvements referenced in Section 8 to be constrncted on
Owner's Property. The Lease, Easements and Improvements are sometimes collectively refet1'ed
to as the "Operator Property".
3.
Option. Owner grants to Operator an exclusive option (''Option") to acquire the Lease and
Easements referenced in Sections 4 and 5 in accordance with the following te1ms and conditions.
Operator shall be entitled to acquire the Lease and the Easements in their entirety or in part, as
Operator deems appropriate.
3.1
Option Term. The period during which Operator may exercise the Option shall
be for a term of four (4) years, commencing on the Effective Date ("Option Term").
3.2
Option Payment. As consideration for the granting of the Option, Operator
agrees to pay Owner the Option Payment set fmth in Exhibit D.
3.3
Use of Owner's Property. During the Option Term, Operator and its employees,
agents and contractors. shall _have a right to enter upon the Owner's Prope1ty and the right of
ingress and egress over and across the Owner's Propetty for the prnposes of (i) surveying the
Owner's Property; · (ii) performing such other tests and studies as Operator may desire in
connection with the Option, including, without limitation, environmental, avian and cultural
resource assessments, and geotechnical, foundation and soil tests, provided that such activities do
not umeasonably interfere with Owner's use of the Owner's Propetty; and (iii) installing,
maintaining, operating, inspecting and removing one or more weather related instrUlllents
("Weather Instrument") and fencing of said Weather Instrument and including the performance
of all tests and studies associated therewith. Owner shall not permit any othei individual or
entity except Operator or its affiliates to install a Weather Instrument on Owner's Prope1ty.
3.4
Right to Grant Option. Owner warrants and represents to Operator that (i) the
statements in Section 9 concerning Owner's title to the Owner's Propetty are true and correct;
(ii) Owner has the authority to grant this Option to Operator without the consent or approval of
. any other party; and (iii) there are no other existing options, rights of first refusal, contracts to
purchase, leases or mmtgages that would prevent Operator from exercising its rights with respect
to the Option.

3.5
Exercise of Option. Operator may exercise the Option by giving written notice
to Owner ("Option Notice") at any time during the Option Term. Operator shall specify in the
Option Notice the Commencement Date referenced in Section 6.1.1. On the Commencement
Date, the Lease and Easements referenced in Sections 4 and 5 shall automatically become
effective, and the Parties shall be subject to all of the terms and conditions of this Agreement
with respect to such Lease and Easements and all rights and obligations relating thereto.

Termination of Option. If Operator fails to exercise the Option within the
3.6
Option Term, the Option and the rights of Operator as the optionee shall automatically terminate.
4.
Lease. Upon exercise of the Option by Operator, Owner leases to Operator, and
Operator leases from Owner, Owner's Property for the Lease and Easement Te1m (defined in
Section 6.1) in accordance with the terms and conditions of this Agreement ("Lease"), which
Lease grants Operator and its agents, contractors, and employees the right to use the Owner's
Property for the following permitted uses:

Construction Right. Operator leases Owner's Property for the purpose of
4.1
constructing, operating, maintaining, repairing, replacing, and removing all or any part or
component of the Improvements whether located on Owner's Property. Operator may exercise
its right to use all or any part of the Owner's Property as and when Operator deems it necessary
or advisable to do so to perform the activities for which this right is granted, including, without
limitation, staging areas and parking for Operator's employees.
Access Right. Operator leases Owner's Property for unobstructed vehicular and
4.2
pedestrian access and ingress to and egress from the Improvements, Owner's Property and any
public roadways, _and to construct, maintain, and utilize Roadway Improvements on the Owner's
Property. Owner shall not permit others to obstruct or damage the roads or Roadway
Improvements located on the Owner's Property or in any other way interfere with Operator's
rights under this right. Operator shall repair any damage done to Roadway Improvements which
result from use by Operator, its agents, servants or employees. Such roads shall be maintained in
the condition necessary for use by Operator's equipment, and with regard to existing roads, shall
be maintained in at least the condition that existed prior to Operator's use.
4.3
Solar Panels Right. Operator leases Owner's Property for Operator to construct,
operate, replace, relocate, remove, and maintain Solar Panels and the appurtenant Collection
Facilities, together with associated roads and parking areas on Owner's Property.

Collection Facilities Right. Operator leases Owner's Property for Operator to
4.4
construct, operate, maintain, replace, relocate or remove Collection Facilities on and under the
Owner's Property.
Substation Right. Operator leases Owner's Property for Operator to construct,
4.5
operate, maintain, replace, relocate or remove one or more Substations on Owner's Property.
Telecommunication Right. Operator leases Owner's Property for Operator to
4.6
construct, operate, maintain, replace, relocate or remove Telecommunication Facilities on and
under the Owner's Property.
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4.7
Weather Instrument Right. Operator leases Owner's Property in order to
construct, operate, replace, relocate, remove, and maintain a Weather Instrument and the
appurtenant Collection Facilities on Owner's Property.
Battery Facilities Right. Operator leases Owner's Property in order to construct,
4.8
operate, replace, relocate, remove, and maintain one or more Battery Facilities on Owner's
Property.

5.
Grant of Easements. Upon the exercise of the Option by Operator, Owner grants to
Operator, and Operator accepts from Owner, for the Lease and Easement Term referenced in
Section 6.1, the following easements over and across the Owner's Property in accordance with
the terms and conditions of this Agreement. The following easements are for the benefit of
Operator and Operator's agents, contractors and employees and located on the Owner's Property
and are collectively referred to as the "Easements".
5.1
Sun Non-Obstruction Easement. Owner grants Operator an irrevocable,
exclusive easement for the right and privilege to use, maintain and capture the free and
unobstructed sunlight over and across the Owner's Property. Owner shall not engage in any
activity on Owner's Property or any other neighbming property owned by Owner that might
interfere with the sunlight direction over any portion of Owner's Property; cause a decrease in
the output or efficiency of any Solar Panel or Weather Instrrnnent; or otherwise interfere with
Operator's operation of the Project or exercise of any rights granted in this Agreement
( collectively "Interference").This grant of the easement expressly includes the right of Operator
to enforce Operator's rights, including the physical removal of trees or structures (except existing
trees and structures) causing Interference to the Project contemplated by Operator. Operator
shall notify Owner before making any such removals.
Effects Easement. Owner grants to Operator an easement over Owner's Property
5.2
for visual, view, light, flicker, noise, shadow, vibration, electromagnetic, electrical and radio
frequency interference, and any other effects attributable to the Project located on the Owner's
Property.

6.
Term. The term of this Agreement ("Term") includes the Option Term referenced in
Section 3.1, the Initial Lease and Easement Term as described in Section 6.1.1 and the Extended
Lease and Easement Term as described in Section 6.1.2 (together, the Initial Lease and Easement
Term and the Extended Lease and Easement Term, if applicable, is defmed as the "Lease and
Easement Term").
6.1

Lease and Easement Term.

6.1.1 Initial Lease and Easement Term. The initial term of the Lease and
Easements shall commence on the date specified by Operator in the Option Notice
("Commencement Date"). The initial term of the Lease and Easements shall end thirty (30)
years after the Commencement Date (the "Initial Lease and Easement Term"), subject to the
rights of renewal and termination as provided in this Agreement.
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6.1.2 Extended Lease and Easement Term. Operator shall have the right to
extend the Term of this Agreement for two (2) consecutive terms of five (5) years each in
accordance with the terms and provisions of this Agreement (collectively "Extended Lease and
Easement Term") by providing written notice to Owner of Operator's intent to extend the Term
within one hundred eighty (180) days of the end of the existing Term. Each Extended Lease and
Easement Term shall begin on the expiration date of the Initial Lease and Easement Term or
previous Extended Lease and Easement Term, as the case may be. During the Extended Lease
and Easement Term, Operator shall pay Owner the amounts set forth in Exhibit D as the
consideration for the Lease and Easements.
6.1.3 Delays During Lease and Easement Term. At Operator's option, the
Term maybe extended for a period of time equal to the period of time during which operation of
the Project is delayed or suspended because of the occuffence of a Regulatoty Suspension or
Force Majeure, which are defined as follows:
"Regulatory Suspension" shall mean the enactment or application of
any law, order, rule, or regulation of the Kentucky Public Service Commission, Federal Energy
Regulatory Commission, or other local, state, or federal government authority having jurisdiction
over the Project or Operator, or the failure of any such governmental authority to issue an
approval or permit pursuant to any such law, order, rule, or regulation, which results in the delay,
interruption, or suspension of the production, sale or transmission of electricity from the Solar
Panels; and
(i)

(ii) "Force Maj eure" shall mean causes beyond the reasonable control of
and without the fault or negligence of the Party claiming Force Majeure, including but not limited
to acts of God, labor umest (including, but not limited to, slowdowns, picketing, boycotts or
strikes), flood, earthquake, storm, fire, lightning, explosion, power failure or power surge,
vandalism, theft, the cutting of power, transmission or other lines, wires or cables to the Project by
persons other than Operator's employees or contractors, epidemic, war, revolution, riot, civil
disturbance, sabotage, change in law or applicable regulation subsequent to the Commencement
Date and action or inaction by any federal, state or local legislative, executive, administrative
judicial agency or body which in any of the foregoing cases, by exercise of due foresight such
Patty could not reasonably have expected to avoid, and which, by the exercise of due diligence, it
·
is unable to overcome.

The Parties shall be excused from performing their respective obligations under this
Agreement, other than Operator's obligation to make Annual Installments Payments and payments
of its share of Taxes as set forth below, and shall not be liable in damages or otherwise if and to
the extent that they are unable to so perform or are prevented from performing by a Force Majeure,
provided that: (i) the non-performing Party, as promptly as practicable after the occurrence of the
Force Majeure, but in no event later than thirty (30) days thereafter, gives the other Party written
notice describing the particulars of the occuffence; (ii) the suspension of performance is of no
greater scope and of no longer duration than is reasonably required by the Force Majeure; (iii) the
non-performing Party uses good faith and commercially reasonable efforts to remedy its inability
to perform; and (iv) as soon as the non-performing Pmiy is able to resume pe1formance of its
obligations excused as a result of the occurrence, each Party shall give prompt written notification
thereof to the other Party.
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6.2
Termination by Operator. Provided Operator is not in default under any term of
this Agreement, Operator, at its option, shall have the right to terminate this Agreement at any
time during the Term of the Agreement, as to all or any part of the Operator Property.
Termination shall be effective thirty (30) days after written notice of such termination to Owner.
In the event that the termination is effective prior to the end of the twentieth (20 th) year of the
Lease Term, Operator shall pay to Owner an early te1mination fee of one year of Annual
Installment Payments then in effect. If the termination is a partial termination prior to such
twentieth year, the early tem1ination fee shall be prorated according to the acreage terminated. If
Operator's notice is a full termination of the Operator Property, the Parties shall be relieved of all
further duties and obligations under this Agreement, other than (i) the payment of any accrued
and unpaid obligations owed by either Party as of the date of termination; (ii) the removal of the
Improvements by Operator pursuant to Section 8.1 l; and (iii) any other obligations and liabilities
that are expressly stated in this Agreement to survive such termination. Upon any such partial
termination by Operator, the Parties shall be relieved of all further duties and obligations under
this Agreement with respect to the portion thereof terminated by Operator, subject to the
obligations and liabilities referenced in items (i) through (iii) above that shall continue to be
applicable to the terminated portion of this Agreement. The Parties agree to execute an
amendment to this Agreement evidencing such partial termination.
7.
Payments. If Operator exercises the Option referenced in Section 3, Operator agrees to
pay Owner the amounts set forth in Exhibit D as consideration for the Lease, Easements and
Operator's other rights and interests in the Owner's Property.
8.
Improvements. Operator shall have the 1ight, at its sole cost and expense, to construct,
install, maintain, use, operate, repair, replace, relocate and remove all facilities, structures,
equipment, machinery, wires, conduit, cables, poles, materials and property of every kind and
character required for the construction and operation of portions of the Project on the Owner's
Property, including, but not limited to, the Solar Panels, Collection Facilities, Substations,
Telecommunication Facilities, Weather Instruments, Roadway Improvements and Battery
Facilities referenced in Sections 8.1 through 8.7 (collectively, the "Improvements").
8.1
"Solar Panels" shall mean any photovoltaic energy system designed for the
generation of electrical power from the collection of sunlight, including without limitation, the
photovoltaic panels, foundations, support structures, braces and related equipment.
"Collection Facilities" shall mean all Improvements whose purpose is to deliver
8.2
electrical power generated by the Solar Panels to an electrical power grid or other system,
including without limitation transformers, overhead and underground electrical collection lines,
telecommunication lines, splice boxes and interconnection facilities.

8.3
"Substations" shall mean electrical lines, meters, monitoring and control
equipment, switches, transformers, all structures, equipment, enclosures, fencing, security
devices, and other electrical and communications equipment necessary to condition and increase
the voltage of electricity generated by the Project to make it suitable for transmission on, and to
deliver it to, Collection Facilities connected to an electric power grid or other system.
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8.4
"Telecommunication Facilities" shall mean all Improvements whose purpose is
to provide telecommunication services solely relating to the Project or any of Operator's solar
powered projects, including telephone, closed-circuit television, microwave, internet, computer
data and other telecommunication services.
8.5
"Weather Instrument" shall mean instruments used primatily to gather and
transmit sunlight and meteorological data relating to the Project, and includes the instrument's
foundations, guy wires, sunlight and meteorological data acquisition equipment, power source,
and any required data and electrical transmission lines.
8.6
"Roadway Improvements" shall mean all improvements that may be necessary
to construct, maintain and repair any new and existing roadways and other means of ingress and
egress over, across and along the Owner's Property, including paving or surfacing of the
roadways with asphalt, gravel or other roadway mate1ials, installation of road signs and the
construction and installation of culverts, bridges, drainage ditches, gates, cattle guards and
similar structures and facilities.
8.7
"Battery Facilities" shall mean a type of equipment that can be given a new
charge by passing an electric current through it designed for the storage of electrical power
including without limitation, batteries and other devices for storage of electrical energy,
foundations, support structures, braces and related equipment.
Ownership of Improvements. Except as otherwise provided in Section 11.7, all
8,8
Improvements shall at all times remain the property of Operator, and Owner shall have no right,
title or interest therein. All Improvements constructed or placed on the Owner's Property by
Operator during the Term of this Agreement may be repaired, replaced, relocated, removed,
added to or expanded upon by Operator at any time during the Term of this Agreement. Owner
expressly waives any statutory lien or common law liens on the Improvements to which Owner
might be entitled.
Construction Liens. Operator shall not permit any liens arising out of Operator's
8.9
use of the Operator Property under this Agreement to be filed against the Owner's Property.
Operator shall, within sixty (60) days after it receives notice of the lien, provide a bond or other
security that Owner may reasonably request, or remove such lien from the Owner's Property in
the manner provided by applicable law.

8.1 O Location of Improvements. The acreage required from the Owner's Property for
the Improvements for which the Lease and Easements are being granted cannot be determined
until the completion of Operator's inspection, testing, study and surveying of the Owner's
Property during the Option Term. Along with the Option Notice, Operator shall deliver to
Owner a proposed plan of development showing the contemplated locations of the Improvements
and a preliminary calculation of the acreage as determined by the area bounded by a perimeter
fence required for the Project, which shall serve as the Exhibit B to this Agreement. During the
final development and construction of the Project, such locations may need to be amended.
Following construction of the Project, Operator shall provide Owner an "as-built" survey of all
Improvements on Owner's Property and the final calculation of the acreage as determined by the
area bounded by a perimeter fence required for the Project, which shall serve as Exhibit C to this
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Agreement. Further, following construction, the Improvements may need to be relocated or
rerouted by Operator, which Operator may perform, at any time during the Tenn of this
Agreement, so long as the nature and extent of any such relocated or rerouted Improvements are
not materially different and impose no materially greater burden on the Owner's Property than
the original locations or routes, and so long as Operator takes commercially reasonable efforts to
minimize disruption or inconvenience to Owner.
8.11 Removal of Improvements. Upon full or patiial termination of any of the Lease
Rights or Easements, Operator shall remove all Improvements and restore the area formerly
occupied by the Improvements to substantially the satne physical condition that existed
immediately before the construction of the Improvements (the "Removal Obligations"). At
Owner's request, all or any part of the Roadway Improvements may be left for use by Owner.
8.12 If a governmental authority does not require a performance bond or security for
removal of the Improvements, then upon the earlier to occur of: (i) the te1mination of this
Agreement; or (ii) on the twentieth (20th) anniversary of the commercial operations date of the
Project, Operator shall obtain and deliver to Owner a bond in form and substance reasonably
satisfactory to Owner securing Operator's Removal Obligations (the "Removal Bond"). The
Removal Bond shall be equal to the estimated atnount, if any (the "Net Removal Costs"), of
removing the Improvements from Owner's Property. Operator shall not be required to deliver
such Removal Bond to Owner if Operator has delivered such a bond in connection with the
permitting of Owner's Property or any other portion of the Improvements for the Project. Once
in place, Operator shall keep such bond, or a like replacement, in force throughout the remainder
of the Term. The Net Removal Costs shall be detennined by the Parties hereto acting in good
faith. If the Parties cannot agree upon the Net Removal Costs within sixty (60) days of their first
attempt to do so, then the Net Removal Costs shall be determined by an independent engineer
mutually selected by the Parties. If the Parties cannot agree upon such independent engineer
within the next thirty (30) days, then by an independent engineer appointed by a District Judge of
Henderson County, Kentucky; and the decision of such an independent engineer (however
selected) as to the Net Removal Costs shall be conclusive as between and binding upon, the
Parties. If an independent engineer is selected, then the Parties hereto shall equally share all of
the costs associated with the independent engineer's determination of the Net Removal Cost. If
the Removal Bond is unavailable or an alternate form of security is more economical or
desirable, then Operator may substitute an alternate form of security, such as a letter of credit,
other form of bond, or guarantee reasonably acceptable to Owner that provides substantially
equivalent security as the Removal Bond. Operator shall continue to make Annual Installments
Payments until the Removal Obligations are substantially completed, prorated to the date of
substantial completion. Operator shall re-determine the Removal Cost every five (5) yeai·s after
the initial posting of the Removal Bond.

Ownership and Title Matters. Owner warrants and represents to Operator, both as of
9.
the Effective Date, and as of the Commencement Date as follows:
Authority. Owner represents and warrants that it is the holder of fee simple title
9.1
and is the sole owner of the Owner's Property and has the unrestricted right and authority to sign
this Agreement and to grant Operator the Lease and Easements and other rights granted in this
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Agreement. When signed by both Parties, this Agreement constitutes a valid and binding
agreement enforceable against Owner in accordance with its terms.
9.2
Other Agreements. The Owner's Property is not subject to any other
agreements, options, rights of first refusal or other prior right of any party to purchase, lease or
acquire easements in the Owner's Property, or create any prior claim or right that would preclude
or interfere with Operator's rights and interests under this Agreement and the Lease and
Easements.
9.3
Minerals. Except as disclosed by Owner to Operator at the time of the execution
of this Agreement by Owner, to the best of Owner's knowledge and belief, Owner owns all of
the oil, gas and other minerals, and all rights thereto as on or under the Owner's Property.
Owner Mortgage. Except as disclosed by Owner to Operator at the time of the
9 .4
execution of this Agreement by Owner, there are no mortgages encumbering the Owner's
Property ("Owner Mortgage").

9.5
Notice and Opportunity to Cure. If there is an Owner Mortgage encumbering
Owner's Property and Owner receives from the holder thereof any notice that payments are
overdue, Owner shall notify Operator and each Operator Mortgagee (as defmed at Section 13 .1)
by sending a copy of such overdue payment notice to Operator by the earlier of (i) five (5) days
after receipt, or (ii) three (3) business days prior to the date by which a default under or in respect
of such Owner Mortgage could occur. If Operator or any Operator Mortgagee determines that it
would be in Operator's interest to make such payments to Owner Mortgagee on Owner's behalf,
whether as a result of receiving such notice or otherwise, Operator shall have the right to make
such payments and to credit the payments so made against the Anuual Installment Payment next
due under the Agreement.
Subordination, Non-Disturbance & Attornment Agreement. If there is an
9.6
Owner Mortgage encumbering Owner's Property, Owner shall cooperate with Operator to obtain
a Subordination, Non-Disturbance and Attornment Agreement ("SNDA") in the form prepared
and provided by Operator, from each Owner Mortgagee, pursuant to which such Owner
Mortgagee agrees, among other things, not to disturb Operator's possession and use of the
Owner's Property. Owner shall not incur any loss in income, expense, obligation or liability
with regard to the SNDA. Operator shall, at its sole cost and expense, record each such SNDA
in the Office of the County Clerk in which Owner's Property is located. If Owner fails to deliver
a SNDA from each Owner Mortgagee, Operator may, at its sole option, either (i) terminate this
Agreement immediately upon written notice to Owner, or (ii) take such action as Operator deems
reasonably necessary to effect the rights granted to Operator hereunder, and off-set all amounts
expended in such efforts against the Anuual Installment Payments and any other amounts due
hereunder or in respect hereof.

10.
Representations and Warranties of Owner. Owner hereby makes the following further
representations and warranties both as of the Effective Date, and as of the Commencement Date:
10.1 Physical Condition. Owner has no knowledge of any existing physical
conditions of the Owner's Property which would prevent, significantly restrict or malce more
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expensive Operator's development of the Owner's Property for the purposes specified in this
Agreement, or which could, with the passage of time, or the giving of notice, constitute a
violation of any currently applicable governmental law, ordinance, order, rule or regulation.
10.2 Legal Restrictions. Owner has no knowledge of any law, regulation, ordinance
or order of any local, state or federal governmental authority which would prohibit or
significantly restrict Operator's development of the Owner's Property pursuant to this
Agreement. This Agreement does not violate any contract, agreement, instrument, judgment or
order to which Owner is a party or which affects the Owner's Property. To the best of Owner's
knowledge, the Owner's Property is currently in full and complete compliance with all
governmental laws, ordinances, orders, rules and regulations applicable to the Owner's Property.

10.3 No Litigation. No litigation is pending and, to the best of Owner's knowledge,
no litigation or administrative actions are proposed, threatened or anticipated with respect to any
matter affecting the Owner's Property. If Owner learns of any litigation or administrative action
proposed, threatened or instituted with respect to the Owner's Property, Owner shall give
Operator notice within thirty (30) days thereof.
10.4 Survival. The representations and warranties set forth in this Section 10 shall
survive the execution and delivery hereof.
11.

Use, Operation and Maintenance.

11.1 Exclusive Use by Operator. Operator shall have the exclusive, after the
execution of the option and during the lease and easement term, right during the Lease and
Easement Term (i) to use and possess the Owner Property in connection with the Project and
other similar solar-powered electrical power generation projects; (ii) to investigate, inspect,
survey, and conduct tests of the Owner's Property, including, but not limited to, meteorological,
environmental, archeological and geotechnical tests and studies; (iii) to use and convert all of the
sunlight resources on the Owner's Property; and (iv) to undertake such other activities on the
Owner's Property that may be related to the Project, including, without limitation, the storage of
Solar Panels, materials and equipment during the installation and construction of the
Improvements; development and operation of communications systems; and site tours of the
Project for visitors and other interested parties.
11.2 No Required Installation or Operation. Nothing in this Agreement shall be
interpreted as imposing on Operator any obligation to install Solar Panels or other Improvements
on the Owner's Property, or to operate the Project on the Owner's Property. Operator shall have
the sole discretion to determine if and when any Solar Panels and other Improvements may be
constructed on Owner's Property, and if and when to commence the operation of the Project on
the Owner's Property.
11.3 Permits and Approvals. Operator shall be responsible, at its sole cost and
expense, for obtaining any governmental permits and approvals necessary for the construction
and operation of the Project and the construction and operation of the Improvements. Owner
shall cooperate with Operator as necessary to obtain any governmental or utility approvals or
pe1mits, including, without limitation, signing any applications for such approvals, provided that
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Owner shall not incur any loss in income, expense, obligation or liability with respect to
Operator obtaining such permits or approvals.
11.4 Compliance with Laws. Operator shall comply in all material respects with
valid laws applicable to the Owner's Property and the Operator Property. Operator shall have
the right, in its sole discretion and at its sole expense, in Operator's name to contest the validity
or applicability to the Owner's Property and the Operator Property of any law, ordinance, statute,
order, regulation, property assessment or the like made by any governmental agency or entity.
Operator shall control any such contest and Owner shall cooperate with Operator in every
reasonable way in such contest, provided that Owner shall incur no expense, obligation or
liability with regard to such contest.
·
11.5 Care and Appearance. Operator, in its exercise of the lease, easement and other
rights granted hereunder shall, at all times, maintain the Owner's Property and the Improvements
in a reasonably neat, clean and presentable condition. Operator shall not willfully or negligently
damage or destroy the Owner's Property and shall keep the Owner's Property clean and free of
debris created by Operator, its contractors, or others brought on to the Owner's Property by
Operator. Operator shall not use the Owner's Property for storage, except for materials,
construction equipment and vehicles directly associated with construction or maintenance of the
Improvements on the Owner's Property or adjacent properties that are part of the Project.
Operator will take actions to control erosion control as per the requirements of the USEPA Clean
Water Act and KY National Pollutant Discharge Elimination System (NPDES) as administered
by the KY Energy and Environment Cabinet (EEC)
11.6 Fences and Gates.
At Owner's request, Operator shall repair or replace any
fences, gates or cattle guards damaged or removed in connection with Operator's activities on
the Owner's Property. Fences removed from the Owner's Property, if replaced, shall be re-built
by Operator at its expense in mutually agreeable locations. All fence repair and construction
shall be substantially similar to the construction of existing fences and cattle guards on Owner's
Property. Auy gates opened for access to Owner's Property by either Party shall be closed
immediately after passing through so that livestock may not pass through. Once completed, all
replacement fences, gates and cattle guards shall be owned and maintained by Owner. Upon
abandonment or termination of the rights granted to Operator in this Agreement, any fences,
gates and cattle guards installed by Operator shall remain and become the property of Owner.
To minimize the need for temporary fencing, Owner will cooperate with Operator to avoid
pasturing animals on or near the Improvements during periods of construction, maintenance or
removal activity by Operator. Owner will discuss with Operator what tempormy fencing is
necessary during the periods of construction, maintenance or removal activity by Operator.
11. 7 Roadway Maintenance and Repairs. Operator agrees to maintain and repair all
Roadway Improvements located on the Operator Property;
12.

Taxes.

12.1 Owner's Taxes. Owner covenants and agrees to pay prior to deliuquency all real
and personal property and other taxes, general and special assessments, and other charges of
every description ("Taxes") levied or assessed against the Owner's Property and all
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improvements thereon by governmental authorities, other than Operator's Taxes referenced in
Section 12.2 (Taxes, excepting Operator's Taxes, are hereinafter refened to as "Owner's
Taxes").

12.3 Failure to Pay . In the event either Party fails to pay their share of Taxes prior to
delinquenc:y, the other Party shall have the right to pay such Taxes and any accmed penalties or
interest, which payments shall increase or be offset against other Payments due under this
Agreement.
12.4 Operator's Right to Contest. Operator may contest the legal validity or amount
of any Operator's Taxes for which it is responsible under this Agreement, and may institute such
proceeding;s as it considers necessary, prov.ided that Operator shall bear all expenses in pursuing
such contest or proceeding. With respect to any Taxes which may constitute a lien on the
Owner's Property, Operator shall promptly pay such Taxes unless the proceeding in which it
contests srnch Taxes shall operate to prevent or stay the collection of the Taxes so contested or
unless Operator removes any such lien by bonding or otherwise. Owner agrees to render to
Operator all reasonable assistance in contesting the validity or amount of any such Taxes, with
the exception of Taxes levied by Owner, including joining in the signing of any reasonable
protests or pleading which Operator may deem advisable to file; provided, however, that
Operator sihall reimburse Owner for its reasonable out of-pocket expenses, including reasonable
attorneys' :fees incun-ed in connection with providing such assistance.
13.

Moi1·tgage of Operator Property.

13. 1 Right to Mortgage. Operator may, upon written notice to Owner, but without
requiring Owner's consent or approval, mortgage, collaterally assign, or otherwise encumber and
grant security interests in all or any part of its interest in this Agreement and the Operator
Property. These various security interests in all or a part of this Agreement and the Operator
Property are collectively referred to as an "Operator Mortgage" and holder of such security
interest, am "Operator Mortgagee". Any Operator Mortgagee shall use the Operator Property
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only for the uses permitted under this Agreement. Whenever Operator has granted a security
interest under this Section 13, it will give Owner notice of the Operator Mortgage (including the
name and address of the Operator Mortgagee for notice purposes) to Owner within thirty (30)
days; provided that failure to give this notice shall not constitute a default under this Agreement,
but rather shall only have the effect of not binding Owner to provide such Operator Mortgage
notice until the Operator and its address is given to Owner.
13.2 Notice of Default and Opportunity to Cure. As a precondition to exercising
any rights or remedies related to any alleged default by Operator under this Agreement, Owner
shall give written notice of the default to each Operator Mortgagee at the same time it delivers
notice of default to Operator, specifying in detail the alleged event of default and the required
remedy. Each Operator Mortgagee or its designee shall have the right, but not the obligation, to
cure any default as Operator, and/or the right, but not the obligation, to remove any
Improvements or other property owned by Operator or such Operator Mortgagee located on the
Owner's Property to the same extent as Operator. The cure period for any Operator Mortgagee
shall be the later of (i) the end of the Operator cure period under Section 18; (ii) thirty (30) days
after such Operator M01tgagee's receipt of the default notice; or (iii) if applicable, the extended
cure period provided for in Section 13.3. Failure by Owner to give an Operator Mortgagee
notice of default shall not diminish Owner's rights against Operator, but shall preserve all rights
of the Operator Mortgagee or its designee to cure any default and to remove any Improvements
or other property of Operator or the Operator Mortgagee located on the Owner's Property.
13.3 Extended Cure Period. If any default by Operator under this Agreement cannot
be cured without the Operator Mortgagee obtaining possession of all or part of the Operator
Property, then any such default shall be deemed remedied if an Operator Mortgagee: (i) within
sixty (60) days after receiving notice from Owner as set forth in Section 13 .2, acquires
possession of all or part of the Operator Property, or begins appropriate judicial or nonjudicial
proceedings to obtain the same; (ii) diligently prosecutes any such proceedings to completion;
and (iii) after gaining possession of all or part of the Operator Property performs all other
obligations as and when the same are due in accordance with the terms of this Agreement. If an
Operator Mortgagee is prohibited by any court or by operation of any bankruptcy or insolvency
laws from commencing or prosecuting the proceedings described above, the sixty (60) day
period specified above for commencing proceedings shall be extended for the period of such
prohibition.
13.4 Operator Mortgagee Liability. Any Operator Mortgagee whose interest in the
Operator Property is held solely for security purposes, shall have no obligation or liability under
this Agreement unless and until the Operator Mortgagee succeeds to absolute title to the
Operator Property and the rights of Operator under this Agreement. An Operator Mortgagee
shall be liable to perform obligations under this Agreement only for and during the period it
directly holds such absolute title.
13.5 Certificates. Owner shall execute any estoppel certificates (certifying as to
truthful matters, including without limitation that no default then exists under this Agreement, if
such be the case), consents to assignment and non-disturbance agreements as Operator or any
Mortgagee may reasonably request from time to time. The Parties shall negotiate in good faith
any amendment to this Agreement from time to time to include any provision that may be
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reasonably requested by Operator or any Operator Mortgagee to implement the provisions
contained in this Agreement or to preserve an Operator Mortgagee's security interest.
13.6 Operator Mortgagee's Right to Enforce Mortgage and Assign. Each Operator
Mortgagee shall have the right, in its sole discretion: (i) to assign its Operator Mortgage; (ii) to
enforce its lien and acquire title to all or any portion of the Operator Property by any lawful
means; (iii) to take possession of and operate all or any po1tion of the Operator Property and to
perform all obligations to be performed by Operator under this Agreement, or to cause a receiver
to be appointed to do so; and (iv) to acquire all or any portion of the Operator Property by
foreclosure or by an assignment in lieu of foreclosure and thereafter to assign or transfer all or
any pottion of the Operator rights under this Agreement to a third party in accordance with
Section 14. Any Operator Mortgagee or other party who acquires Operator's interest in all or a
portion of the Operator Property pursuant to foreclosure or assignment in lieu of foreclosure shall
not be liable to perform the obligations imposed on Operator by this Agreement, which are
incurred or accruing after such Operator Mortgagee or other party no longer has ownership or
possession of the Operator Property.
13.7

New Agreement.

If the Operator Property is foreclosed upon or there is an assignment in
lieu of foreclosure, or if this Agreement is rejected or disaffirmed pursuant to bankruptcy law or
other law affecting creditor's rights and, within ninety (90) days after such event, Operator or
any Operator Mortgagee or other purchaser at a foreclosure sale shall have arranged to the
reasonable satisfaction of Owner to cure any material defaults under this Agreement, and for the
payment of all Annual Installment Payments or other charges due and payable by Operator as of
the date of such event, then Owner shall execute and deliver to Operator or such Operator
Mortgagee or other purchaser at a foreclosure sale, or to a designee of one of these parties, as the
case may be, a new agreement ("New Agreement") which (i) shall be for a term equal to the
remainder of the Term of this Agreement before giving effect to such rejection or termination;
(ii) shall contain the same covenants, agreements, terms, provisions and limitations as this
Agreement (except for any requirements that have been fulfilled by Operator or any Operator
Mortgagee or other purchaser at a foreclosure sale prior to rejection or termination of this
Agreement); and (iii) shall include that portion of the Operator Property in which Operator or
such other Operator Mortgagee or other purchaser at a foreclosure sale had an interest on the date
of rejection or termination.
13.7.1

13.7.2 If more than one Operator Mortgagee makes a written request for a New
Agreement pursuant to this provision, the New Agreement shall be delivered to the Operator
Mortgagee requesting such New Agreement whose Operator Mortgage is prior in time, and the
written request of any other Operator Mortgagee whose lien is subordinate shall be void and of
no further force or effect. The provisions of this Section 13 shall survive the termination,
rejection or disaffirmation of this Agreement and shall continue in full force and effect thereafter
to the same extent as if this Section 13 were a separate and independent contract made by Owner,
Operator and each Operator Mortgagee, and, from the effective date of such termination,
rejection or disaffirmation of this Agreement to the date of execution and delivery of such New
Agreement, such Operator Mortgagee or other purchaser at a foreclosme sale may use and enjoy
the Operator Property without hindrance by Owner or any person claiming by, through or under
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Owner; provided that all of the conditions for the New Agreement as set fo1th above are
complied with.
13.8 Operator Mortgagee's Consent to Amendment, Termination or Surrender.
Notwithstanding any provision of this Agreement to the contrary, the Parties agree that so long
as any Operator Mortgage remains outstanding, this Agreement shall not be modified or
amended, and Owner shall not accept a surrender, cancellation or release of all or any part of the
Operator Property from Operator, prior to expiration of the Term of this Agreement, without the
prior written consent of the Operator Mortgagee holding such Operator Mortgage. This
provision is for the express benefit of and shall be enforceable by each Operator Mmtgagee as if
it were a party named in this Agreement.

14.
Assignment and Sublease. Operator shall have the right, without Owner's consent, to
sell, convey, lease, or assign all or any portion of this Agreement or the Operator Property, on
either an exclusive or a non-exclusive basis, or to grant subeasements, co-easements, easements,
licenses or similar rights with respect to the Operator Property (collectively, "Assignment"), to
one or more persons or entities (collectively "Assignee"). Each Assignee shall use the Operator
Property only for the uses permitted under this Agreement. When Operator makes any
Assignment under this Section 14, Operator shall give written notice to Owner of such
Assignment (including the interest conveyed by the Assignment and address of the Assignee for
notice purposes) to Owner; provided Operator's failure to give such notice shall not constitute a
default under this Agreement, but rather shall only have the effect of not binding Owner with
respect to such assignment or conveyance until such notice is given. Any Assignment by
Operator shall release Operator from obligations subject thereof accruing after the date that
liability for such obligations is assumed by the Assignee.
15.

Hazardous Materials.

15.1 Owner's Covenants Regarding Hazardous Materials. Owner represents and
warrants that, to the best of Owner's knowledge, the Owner's Property is not and has not been in
violation of any federal, state or local environmental health or safety laws, statute, ordinance,
rule, regulation or requirement ("Environmental Laws"), and Owner has not received any
notice or other communication from any goverrnnental authorities alleging that the Owner's
Property is in violation of any Environmental Laws. "Hazardous Materials" shall mean any
asbestos containing materials, petroleum, explosives, toxic materials, or substances regulated as
hazardous wastes, hazardous materials, hazardous substances, or toxic substances under any
federal, state, or local law or regulation. Owner warrants that Owner has done nothing to
contaminate the Operator Property with Hazardous Materials or wastes.
15.2 Operator's Covenants Regarding Hazardous Materials.
Operator shall
comply with all applicable Environmental Law with respect to its use of the Owner's Prope1ty.
Operator shall, at Operator's sole cost and expense, promptly take removal or remedial action
required by Environmental Law with regard to any material violation of any Environmental Law
with regard to any Hazardous Mate1ials brought onto the Owner's Property by Operator or its
employees, agents, or contractors. Owner shall cooperate with Operator with regard to any
scheduling or access to the Owner's Property in connection with any action required hereunder.
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15.3 Operator's Indemnity Regarding Hazardous Materials.
Operator shall
indemnify, defend, protect and hold Owner harmless from any liability based on: (i) the release
of Hazardous Materials in, on, under or.about the Owner's Property caused by Operator or its
employees, agents, or contractors, or (ii) the violation by Operator or its employees, agents, or
contractors of any Environmental Law. The indemnity obligations set forth herein shall survive
termination of this Agreement.
16.

Insurance and Indemnity.

16.1 Insurance. At all times during which Operator is conducting any activities on the
Property and at all times during the Term of this Agreement, Operator shall maintain in effect (1)
commercial General Liability Insurance, including bodily injury and property damage coverage
with minimum limits of $1 Million Dollars per occurrence and $2 Million Dollars aggregate and
(2) Umbrella Liability Insurance with minimum limits of $5 Million Dollars per occuneuce and
$5 Million Dollars aggregate. Upon a written request by Owner, Operator shall name Owner as
additional insured on such insurance policy and provide Owner with a certificate of such
insurance.
16.2 Indemnity by Operator. Operator shall defend, indemnify, protect and hold
Owner harmless from and against all liabilities, costs, expenses, obligations, losses, damages,
claims, (collectively "Claims") resulting from the negligence, willful misconduct, or breach of
this Agreement by Operator, its agents, contractors or employees, invitees, licensees and
permittees; provided, however, that such Claims are not due to the negligence, willful
misconduct, or breach by Owner, its agents, contractors or employees, invitees, licensees or
permittees.
16.3 Indemnity by Owner. Owner shall defend, indemnify, protect, and hold
Operator harmless from and against all Claims resulting from the negligence, willful misconduct,
or breach of this Agreement by Owner, its agents, contractors or employees, invitees, licensees
and permittees; provided. however, that such Claims are not due to the negligence, willful
misconduct, or breach by Operator, its agents, contractors, employees, invitees, licensees, or
permittees.
16.4 Survival. The obligations of the Parties under this Section 16 shall survwe
expiration or other tennination of this Agreement.

17.
Confidentiality. This Agreement includes confidential and proprietary information
relating to Operator and the Project. Owner agrees not to provide copies of the Agreement or
disclose the terms of the Agreement to any unauthorized person or entity. Operator authorizes
Owner to provide copies of the Agreement and disclose the terms thereof to Owner's family
("family'' shall be deemed to include all devisees or descendants of owner by will or intestacy),
attorney, accountant, financial advisor and any existing or prospective mortgagee, lessee, or
purchaser for the sole purpose of evaluating and advising Owner and for no other purpose, so long
as such auth01ized parties agree in writing to become subject to the confidentiality provisions
hereto and not to provide copies of the Agreement or disclose the te1ms thereof to any
unauthorized person or entity. Any Owner and party shall return all material containing any
confidential information to Operator immediately upon its request. Any party agrees to destroy
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immediately upon request by Operator such analyses, compilation, studies or other documents, and
any oral infmmation will continue to be subject to the terms of this Agreement Owner agrees that
Operator will have no adequate remedy at law if any party violates any of the temis of this
Agreement. In such event Operator will have the right, in addition to any other rights Operator
may have, to obtain injunctive relief to restrain any breach or tl1reatened breach by third party or
specific enforcement of such tetms plus reimbursement of attorneys ' fees, court costs and all
associated expenses. No party shall publish, file for public record, reproduce, or otherwise
disseminate this document or any of the terms and provisions hereof to any party, other than the
Parties set forth above without the prior written consent of Operator, which consent may be
withheld for any reason and in Operator's sole discretion.
18.

Default and Remedies.

18.1.1

Collection of Payments .
- -

18.1.2

- --

-

- -

Terminate Agreement.

---

- -

- -- -

--

- -- -

--

- -- -

-
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- -

-

19.

Condemnation.

19.1 Complete Taldng. If, at any time, any authority having the power of eminent
domain shall condemn all or substantially all of the Operator's Properly, or all of the
Improvements thereon, for any public use or otherwise, then the interests and obligations of
Operator under this Agreement in or affecting the Operator's Property shall cease and terminate
upon the earlier of (i) the date that the condemning authotity takes physical possession of the
Operator's Property or the Improvements thereon, (ii) the date that Operator is, in its sole
judgment, no longer able or pennitted to operate the Project on the Operator's Property in a
commercially viable manner, or (iii) th~ date of the condemnation judgment. Operator shall
continue to pay all amounts payable hereunder to Owner until the earlier of such dates, at which
17

time the Parties shall be relieved of any and all further obligations and conditions to each other
under this Agreement.
19.2 Partial Taldng. If, at any time during the term of this Agreement, any authority
having the power of eminent domain shall condemn one or more, but not all, of the Solar Panels,
or any portion of the Improvements or the Operator's Property, then the interest and obligations
of Operator under this Agreement as to those Solar Panels or any portion of the Improvements or
the Operator's Property so taken shall cease and terminate upon the earlier of (i) the date that the
condemning authority takes possession of such Solar Panels or any portion of the Improvements
or the Operator's Property, (ii) the date that Operator is, in its reasonable judgment, no longer
able or permitted to operate the Project on the Operator's Property, or any pmiion thereof, in a
commercially viable manner, or (iii) the date of the condemnation judgment; and, unless this
Agreement is terminated as hereinafter provided, this Agreement shall continue in full force and
effect as to the remainder of the Solar Panels, Improvements and the Operator's Property. If the
remainder of the Solar Panels or any other portion of the Improvements or the Operator's
Property is or becomes insufficient or unsuitable for Operator's purposes hereunder, as
determined by Operator in its sole discretion, then, subject to the rights of any Operator
Mortgagee under Section 13, Operator shall have the right to terminate this Agreement as to the
portion of the Operator's Property to which Operator continues to hold the rights, at which time
the Parties shall be relieved of any further obligations and duties to each other under this
Agreement.
19.3 Apportionment, Distribution of Award.
including damages and interest, shall be paid as follows:

On any taking, all sums awarded,

(a)
Any portion of the award by the court on account of any cost or loss that
Operator may sustain in the removal and relocation of Operator's Improvements, to Operator;

(b)
Any portion of the award by the court for Operator's anticipated or lost
revenues or profits, to Operator;
(c)

Any portion of the award by the couti for Owner's lost revenues, to

Owner;
All remaining amounts of the award, to Owner or Operator consistent with
(d)
applicable Kentucky law.
20.
Notice.
20.1

Writing. All notices given or permitted to be given hereunder shall be in writing.

20.2 Delivery. Notice is considered given either (i) when delivered in person to the
recipient named below, (ii) upon receipt after deposit in the United States mail in a sealed
envelope or container, postage and postal charges prepaid, return receipt requested or certified
mail, addressed by name and address to the party or person intended, or (iii) twenty-four (24)
hours from proper and timely delivery to an overnight courier service addressed by name and
address to the party or person intended as follows:
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Notice to Owner:

James R. Riley and Sarah E. Riley
PO Box 115
Russellville KY 42276

Notice to Operator:

Sebre
700U1
JunoB
Attn: l
Teleph

20.3 Change of Recipient or A.de
or from time to time, require subsequent
whether a party or an officer or representatibefore actual receipt or notice of change shal
2 1.

Miscellaneous Provisions.

21.1 Successors and Assigns. Th
with the land and be binding on and inure ·
personal representatives of the Parties. In
discretion may authorize other persons or en
stated in this Agreement
21.2 Memorandum. Simultaneous
agree to execute and acknowledge a memora1
executed memorandum in the public records o

/

21.3 Entire Agreement. This Agre
entire agreement between the Parties and supe:
21.4 Amendments. This Agreeme.
except by an instrument signed by the Parties i
Parties hereto shall at all times hereafter exec
., __ --~-~-" u.U'-' u v w1y wrc.ner acts which
may be necessary or desirable to carry out the purposes of this Agreement and to give full force
and effect to each and all of the provisions hereof
21.5 Legal Matters. This Agreement shall be governed by and interpreted in
accordance with the then existing laws of the Commonwealth of Kentucky and the County where
the Owner's Property is located shall be considered the proper forum or jurisdiction for any
disputes arising in connection with this Agreement. The Parties agree to first attempt to settle
any dispute arising out of or in connection with this Agreement by good~faith negotiation. If the
Parties are unable to resolve amicably any dispute arising out of or in connection with this
Agreement, each shall have all remedies available at law or in equity and as provided by 1his
Agreement E ach Party waives all right to trial by jury and specifically agrees that trial (!f

19

suits or causes of action arising out of this Agreement shall be to the court of competent
jurisdiction.
21.6 Severability. If any term or provision of this Agreement, or the application
thereof to any person or circumstance shall, to any extent, be determined by judicial order or
decision to be invalid or unenforceable, the remainder of this Agreement or the application of
such term or provision to persons or circumstances other than those as to which it is held to be
invalid, shall be enforced to the fullest extent permitted by law.
21.7 Tax Credits. If under applicable law Operator becomes ineligible for any .
cmTently existing tax credit, benefit or incentive for alternative energy expenditure established
by any local, state or federal government, then, at Operator's option, the Parties shall negotiate in
good faith to amend this Agreement or replace it with a different instrument so as to convert
Operator's interest in the Operator Property to a substantially similar interest that makes
Operator eligible for such tax credit, benefit or incentive. Such amendment or instrument shall
not impair any of Owner's rights or increase the burdens or obligations of Owner under this
Agreement.
21.8 Approvals. Whenever in this Agreement the approval or consent of either Party
is required or contemplated, unless otherwise specified, such approval or consent shall not be
unreasonably withheld or delayed.
21.9 Authority. The signatories hereto warrant that each has the authority to execute
this Agreement on behalf of any entities which are Parties to this Agreement and that each such
entity has executed this Agreement pursuant to its organizational documents or a resolution or ,
consent of their Board of Directors or other governing body.
21.10 Time of Essence. Time is of the essence of each provision of this Agreement.
21.11 Counterparts. This Agreement may be executed in multiple counterparts, each
of which shall be deemed an original, and all of which together shall constitute a single
instrument.
[Signatures on Next Page]
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Owner:

James R. Riley

j

Sarah E. Riley

Operator:
Sebree Solar, LLC a Delaware limited liability company

By:
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EXHIBIT A
Legal Description of Owner's Property
TRACT#!:
A certain trncl or parcel located on the wu\l1wGsC side of Kentucl<i
Highway IW9,.appn,ximately 1.7 miles northwest of the City of

R,ibards, in ijem;lersdn Coµnty, Kentucky, and · being more
speoifl~•lly ;foscdbod <ls foUpWj;:

Unles~ stated otherwise, atiy immumenl referred lo herd• as a "set
iron pin" .is ll 1/2'' d\Mteler reb~r, IS" length mit with arl ornnge
plastic cap stumped "PLS #2.9.39". Ail bearfogs stilted he.eh\ are
t\'teil'ed to tho t98) NAb Kentucky Souit1 Zone c,oordinate system,

in

BegjnnJtlg a.t a point locnted North 790- 06 1 05•• \Vest, u di~ta.• c~ of

r~r. Iiuw .::u:1 lruu p!u wh.t1 cap .'jLamp-i;:d PLS iT:339,9 foup.d ;u: lhe
n011..h-ea5:t comer of th6 Sc-alt Mc:bon.Qld prop~cty ·described·inDeed

~.03

BrnJk 5531 p~ge t:31, at the Henderson COunty COurt Cletk1s Office.
said pci:lnt _.also bei·ng loc11t.e:d in _tJ1ie. we_,;:rern ri.ght~of-\.vroi line ..;i_f

Kentucky I-li:ghway l 29$i; the;m:re -wlth the line of sn.ld ·M·cD(mald
groperiy .th<> followhii two (2} palls:

Nortl, 79° 06 1 0.5'"' ,vest, a distun¥e: of 639.42 feel t_o,• an fron
pin wid:I c3:-p strunped PL.S #3399 found 2t. th,{;': riOithwi~s~

I)

cOmer ofsnid McDonald propPrt>•;
South I 80 54 1 121' '\V~sl, a distnnc.c -of 416.29 feel- to

2)

pin with

cqp·slaml?® P~S #3399

frnt)?.d-in the.

fue :Robert Crowcl,;r property de,cribed
49 l .pag.,; 707:

IlOlth

aTI

iron

lj_ne o·f

in Deed Book

Lhencc with the north line of said Crowder propefiy·, North B2Q·49'
00"' ¥lest, a di.Stance of 648.97 feet to n 1:5•' pipe found set.in 11
cm1l:'.\t,He block uL the .southeast comer cif 'l'ra-tt'2 ot the EUz'abeth

Powell AgriC:u1ttiraI ConsoJidat!on and o·h·is!on~-a plat o:fwhich is
recorded in Plat Book 9, page 394; thence :witl1-tp:e e1::1~,;;t, liue of said
Bliz.abeth P0:wcll As.rioultur.:'ll Cons-olid::!ttion ru~J D.h,,foio~, the em,t
li.ne of the Chris Dahiel propeny dcsqdbed in De·ed·Book619, p.age
4°05, and the: east line of Lot 5 of· the Robert 1k. Wlbna C£owde1•
$~b lv1sion £eco['ded- i_n_Plat BOok -8 • .p~g-e l24,-Nor1l1 26~ 24~ 19H
Ens t._n-d_i.s:ta.nce of 26.51 ~ 13 feet to-an iron Jihl ·set -in sAid ri.gh t-r::,f-way
line o.f:f'Centucky Hl$~wei.y 129~; thence .,;.vitli said dght"-Of-wny Jlne

•

the foUowin,g thceeJ3) cclls:
I)

South 25" 37 1 52'" E.asl 1 ·a <llst-ance of 1444.;07 feet to a point

in said tigh_t-oiMwo._y Hn-~;
2)

_

thence a.long a curve to tlie: :right having a r--.idius a:f I.SO.OD
feetl nn aIC·djstance of 140,04- rCet~ said cllrv_e hay[ng a-chorD:
direttion of.south _01 ° 06' 49 West. and a chor-:d lei1gth t;if
135.01 feet, tQ a point in said rig"ht-of-w.ny iine;
·
Soulh z7u :52' 19" West, U. dLsta.hce of 84~,68 feet to the point
·ofl>~ginnil).g.tmd cont_~ining48 .31 ncres. This descrlptiori: w~s
pre!)il.;fe,p: frott) ti ph_y~ical .sut':':eY c~nduc_ted Uptj.er· _~~e
14

3)

dj.-r--e.e"i:ion ·of B.ty~ K, l3~Hey1 PLS #29:39 of .E ~ii~• Sm-vey~.

lnc. ot.1a oe-ccfuber 131 ·2016_.

·
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·

TRt\~)]' m:

A ccnaln lrnct or p<'Ucel louut.,J u.u 1h~ H\H'Ul~U~( sir.It; uf Kcn,uck~
Hlghwar 1299, approidmalely 1.7 miles northwesl of tlm City of
ltohatds, hi Henderson County, Kenrncky. and beinJl 111ore
specifically described as follow~,

Unless stated oihcrwise, any momunen( referred to here.in as a "set
iron ph1" is a 112." diametcfrebar, 18" In length set with an orange
p!Eistic cap stamped "PLS 1,1293\1", All beru-ings stated herein are
referred to the 1983 NAO Kentucky South ZQnc coordinate $)"Stem.
a~ginning nt on iron pin 3r;t in thC: northcustcm right-of.. way line of
Kentwc~y Highway 1299, said iron pin ~lso being located at the

souUleast comer of the additiorml rlght-of,wuy dedicated to thil
Cmmty of Henderson by the plut recorded in Plat Book B, page 124,
at the Henderson County c·ourt Clerk's Office; tluincc \11id1 said
County or Henderson right-of,wa)', Nortli 26" 24' l9''Enst, udistance
of 56.20 feet to an iron pin set in the soutl1 line of the Dennis Nww
propeny described in Deed. Book 601, page 1421 tl1euce with the
6i:>Uth line of snkl Nu\m propllrtY, South so• 30' 14" East, a dfatance
of 1309.38 foe! to a 30" onk tree with two blazes on the smuh side
found in the w•st lino of tho Mary Ann Sygg property describ~d in
Deed Book 549, page !039; thence with tlle wc.,t line of sald Sugg
property \he following two (2) calls:
Lj

2)

South 27° .59' 58'' West, n distance Qf 462.,01) feet to aJl tro,1
pin set b1 the west !lne of said Sugg property;
South 26° 14' 19" We~t, a distance of 982,93 foet to im iron
pinb~l iu sahl dgh1-of,way lln<l ofK<ln!LI~ky HiJ;lhwuy 1299,

tl1\!nce with sald dght•of-way line of Kentucky Highway 12911 the
following thrc~ (J) ~alls,
I)

3)

tl1ence along a curve lo the leti having a rodius of2 I0,00 fo.el, ·
an irrc disrnnoe Df 11.5,14 feet. nfoqg said ou,ve, s.aill eµi-ve
having a chord dlteclic)n of No,J\ 09' 55' 2:i'' West and a
chord length of l 13,7llteet, to a poirttlocnted insnid rlghtoiif.
way line;
North 25° 37' Si" W~st, ~ dM~no• of 147 L:l!l feet to o point
located in said right-of-way line;
thence akmg u curve tothelef\ h~ving ar~dius of2•tl,O'Ofoet,
un aic di,rnn6e of H,',$9 feet ·along s~Jd cu.rve; s~id curve
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havi1ig u chord direction of North 28° 04' 47" West und a
<;hard iengrh of 18,88 fe.e1 to the point of beginning aud
corjtaiping 20.82 acres. This description wa:s prepareci from
a physical survey conducted underthe direction of.Btnce K
Balley, :PL.:S #2939 qf Bailey Smcveys,Jnc. pn P.ece/Ilber ) '.l,
2016.
Being the remainder of that certain real properly conv,:,yed \O Glenn
W. Royster and Mildred H. Royster, husband and wife, by deeci from
Frances H. Strother. Trustee, dated August 15, 191:>9, .c,frecord in
Peed Book 243, page 612, Henderson County Cicrk's Office, and
conveyed to Glenn W. Royster by Mildred H. Roysl~r. urun,rqie;q, by
deed dated January 14, 2016, of record in Deed Book 615, page) 95,
Hehderson County Clerk's Office. The Grantor, Scott McDolla]d,
obtained title to this real property pursuant to the Last Will and
Testament of G)enn W. Royster probated September 29; 2Ql.5, of
record in Will Elook 29, page 275, Webster CoLJnty Clerk's Office.
LESS AND EXCEPT
A certain tract or parcel located 600 feet west of Kentucky Highway I 299, approximately
2 miles west of the City of Robards, in Henderson County, Kentucky and being more
specifically described as follows:

Unless stated otherwise, any monument referred to herein as a «set iron pin" is a 1/2 11
diameter rcbar, 18'' in length set with an orange plastic cap stamped ")'LS #2939". All
bearings stated herein are referred to the 1983 NAD Kentucky South Zone coordinate
system.

Beginning at an iron pin found with cap stamped up LS #3399 11 1 said iron pin being
located at the southwest comer of Lot I of the Glenn & Mildred Royster Subdivision, a
plat of which is recorded in Plat Book 9, page 76B at the Henderson County Court
Clerk's Office, said point al.so being located in the North line of the Robert Crowder
property described in Deed Book 491, page 707; thence with the north tine of said
Crowder property, North 82 degrees 49 minutes 00 seconds West, a distance of 343.04
feet to an iron pin set in the North line of said Crowder property; thence severing the
James Riley property described in Deed Book 621, page 491 - Tract 1, of whic;h this
description. is a part, the following two (2) calls;. North 26 degrees 24 minutes 19 seconds
East, a distance of 450.87 feet to an iron pin set in said Riley property; South 79 degrees
06 minutes 05 seconds East, a distance of279.75 feet to an iron pin with cap #3399
found at the north west comer of said Lot I of the Glenn & Mildred Royster Subdivision;
thence with the West line of said Lot 1,·South 18 degrees 54 minutes 12 seconds West, a
dh;tance of 416.29 feet to the point of beginning and containing 3.00 acres, This
desc;ription was prepared from a physical survey conducted under the direction of Bruce
K. Bailey PLS #2939 ofBailey Surveys, Inc. on December 5, 2017.

Containing 63 acres more or less

QLA: 6647
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HOLDING PAGE FOR EXHIBIT B
Preliminary Lease and Easement Improvement Plan and Acreage Calculation
To be Delivered with Option Notice
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HOLDING PAGE FOR EXHIBIT C
As Built Lease and Easement Improvements and Final Acreage Calculation
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E:X.'HIBIT D
Lease and Easement Compensation

(2)

(3)

Payment for Lease and Easements.

Crop Compensation
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Kentucky

SOL ARLEASEAND EASEMENTAGREEME T
l.
P artie~: This So~ ½e~e- ~d Eascrneot Agreemeot (''Agr eement") is made ~d entered
as of the
day of l W ~ 0l9 (''Effective Date"), by and between Leo King Farm,
LLC, a Kcnrucky limited liability company ("Owner") and Boulevard Associates, LLC, a
Delaware limited liability company ('' Operator"), whlch are sometimes individually referred to
as a "Pariy" and collectively as the ''Parties".

/D

2.
Project. 'D,is Agreement relates to the solar-powered electrical power generation and
transmission project known as the "Sebree Solar Energy Center" to be located in Henderson
County, Kentucky ("Project"), which may be wholly or _partially located on the Owner's prnperty
legally described on the attached Exhibit A to th.is Agreement (''Owner's Property"). Upon
Operator's exercise of the Option (as defined below), the Project shall include (i) the Lease of
Owner's Property described in Section 4, (ii) the Easements referenced in Section 5 that are located
on the Owner's Property, and (iii) the Improvements referenced in Section 8 to be constructed on
Owner's Property. The Lease, Easements and Improvements are sometimes collectively referred
to as the "Operator Property".
3.
Option. Owner grants to Operator an exclusive option ("Option") to acquire the Lease and
Easements referenced in Sections 4 and 5 in accordance with the following tenns and conditions.
Operator shall be entitled to acquire the Lease and the Easements in tbefr entirety or in part, as
Operator deems i:lppropriate.
3.1
Option Term. The period during which Operator may exercise the Option shall
be for a term of five (5) years, commencing on the Effective Date (" Option Term").
3.2
Optioll P al-'illelit. As consideration for the granting of the Option, Operator
agrees to pay Owner the Option Payment set forth in Exhibit D.
3.3
Use of On·ncr 's .Property_ During the Option Term, Operator and its employees,
agents and contractors snan have a right to enter upon the Owner's Property and the right of
ingress and egress over and across the Owner's Property for the purposes of (i) surveying the
Owner's Property; (ii) perfonning such other tests and studies as Operator may desire in
connection with the Option, including, without limitation, environmental, avian and cubmtl
resource assessments, and geotechnicaJ, foundation and soil tests, provided that such activities do
not unreasonably interfere with Owner's use of the Owner's Property; and (iii) installing,
maintaining, operating, inspecting and removing one or more weather related instruments
("Weather Instrument") and fencing of said Weather Instrument and including the performance
of all tests and studies associated therewith. Owner shall not permit any other individual or
entity except Operator or its affiliates to install a Weather instrument on Owner's Property.

Rignt to Grant Option. Owner represents to Operator that (i) the statements in
3.4
Section 9 concerning Owner 's title to the Owner's Property are true and com:ct; (ii) Owner has
the authority to grant this Option to Operator without the consent or approval of any other party;
and (iii) there are no other existing options, rights of first refusal, contracts to purchase, leases :>r
mortgages that would prevent Operator from exercising its rights with respect to the Option.

3.5

Surface and Drainage Tile Damage.

-

-

3.6
Exercise of Option. Operator may exercise the Option by giving written notice
to Owner ("Option Notice") at any time during the Option Term. Operator shall specify in the
Option Notice the Commencement Date referenced in Section 6.1.1. On the Commencement
Date, the Lease and Easements referenced in Sections 4 and 5 shall automatically become
effective, and the Parties shall be subject to all of the terms and conditions of this Agreement
with respect to such Lease and Easements and all rights and obligations relating thereto.
3.7
Termination of Option. If Operator fails to exercise the Option within the
Option Term, the Option and the rights of Operator as the optionee shall automatically terminate.
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3.8
Indemnification. In addition to any other indemnity, defense and/or hold
harmless provisions and obligations herein, Operator agrees to defend, indemnify and hold
harmless the Owner and the Owner's members, manager, employees, representatives, agents,
successors and assigns from and against any and all losses, damages, claims and liabilities for
physical damage to Owner's Property and for physical injury to any person, including, without
limitation, reasonable attorneys' fees, resulting from or arising out of (i) any operations or
activities of or on behalf of the Operator on the Owner's Property arising out of Operator's
access to the Owner's Property during the Option Term or (ii) any negligent act or omission or
willful misconduct on the part of the Operator, its employees, contractors and agents that occurs
as part of Operator's access to the Owner's Property during the Option Term. The foregoing
indemnity provisions shall survive the exercise of the Option or the termination of this
Agreement.
4.
Lease. Upon exercise of the Option by Operator, Owner leases to Operator, and
Operator leases from Owner, Owner's Property for the Lease and Easement Term (defined in
Section 6.1) in accordance with the terms and conditions of this Agreement ("Lease"), which
Lease grants Operator and its agents, contractors, and employees the right to use the Owner's
Property for the following permitted uses:

4.1
Construction Right. Operator leases Owner's Property for the purpose of
constructing, operating, maintaining, repairing, replacing, and removing all or any part or
component of the Improvements whether located on Owner's Property. Operator may exercise
its right to use all or any part of the Owner's Property as and when Operator deems it necessary
or advisable to do so to perform the activities for which this right is granted, including, without
limitation, staging areas and parking for Operator's employees.
4.2
Access Right. Operator leases Owner's Property for unobstructed vehicular and
pedestrian access and ingress to and egress from the Improvements, Owner's Property and any
public roadways, and to construct, maintain, and utilize Roadway Improvements on the Owner's
Property. Owner shall not permit others to obstruct or damage the roads or Roadway
Improvements located on the Owner's Property or in any other way interfere with Operator's
rights under this right. Operator shall repair any damage done to Roadway Improvements which
result from use by Operator, its agents, servants or employees. Such roads shall be maintained in
the condition necessary for use by Operator's equipment, and with regard to existing roads, shall
be maintained in at least the condition that existed prior to Operator's use.
4.3
Solar Panels Right. Operator leases Owner's Property for Operator to construct,
operate, replace, relocate, remove, and maintain Solar Panels and the appurtenant Collection
Facilities, together with associated roads and parking areas on Owner's Property.
4.4
Collection Facilities Right. Operator leases Owner's Property for Operator to
construct, operate, maintain, replace, relocate or remove Collection Facilities on and under the
Owner's Property.

4.5
Substation Right. Operator leases Owner's Property for Operator to construct,
operate, maintain, replace, relocate or remove one or more Substations on Owner's Property.
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4.6
Telecommunication Right. Operator leases Owner's Property for Operator to
construct, operate, maintain, replace, relocate or remove Telecommunication Facilities on and
under the Owner's Property.
Weather Instrument Right. Operator leases Owner's Property in order to
4.7
construct, operate, replace, relocate, remove, and maintain a Weather Instrument and the
appurtenant Collection Facilities on Owner's Property.

4.8
Battery Facilities Right. Operator leases Owner's Property in order to construct,
operate, replace, relocate, remove, and maintain one or more Battery Facilities on Owner's
Property.
5.
Grant of Easements. Upon the exercise of the Option by Operator, Owner grants to
Operator, and Operator accepts from Owner, for the Lease and Easement Term referenced in
Section 6.1, the following easements over and across the Owner's Property in accordance with
the terms and conditions of this Agreement. The following easements are for the benefit of
Operator and Operator's agents, contractors and employees and located on the Owner's Property
and are collectively referred to as the "Easements".
5.1
Sun Non-Obstruction Easement. Owner grants Operator an irrevocable,
exclusive easement for the right and privilege to use, maintain and capture the free and
unobstructed sunlight over and across the Owner's Property. Owner shall not engage in any
activity on Owner's Property or any other neighboring property owned by Owner that might
interfere with the sunlight direction over any portion of Owner's Property; cause a decrease in
the output or efficiency of any Solar Panel or Weather Instrument; or otherwise interfere with
Operator's operation of the Project or exercise of any rights granted in this Agreement
(collectively "Interference").This grant of the easement expressly includes the right of Operator
to enforce Operator's rights, including the physical removal of trees or structures (except existing
trees and structures) causing Interference to the Project contemplated by Operator. Operator
shall notify Owner before making any such removals.
Effects Easement. Owner grants to Operator an easement over Owner's Property
5.2
for visual, view, light, flicker, noise, shadow, vibration, electromagnetic, electrical and radio
frequency interference, and any other effects attributable to the Project located on the Owner's
Property.

6.
Term. The term of this Agreement ("Term") includes the Option Term referenced in
Section 3.1, the Initial Lease and Easement Term as described in Section 6.1.1 and the Extended
Lease and Easement Term as described in Section 6.1.2 (together, the Initial Lease and Easement
Term and the Extended Lease and Easement Term, if applicable, is defined as the "Lease and
Easement Term").
6.1

Lease and Easement Term.

6.1.1 Initial Lease and Easement Term. The initial term of the Lease and
Easements shall commence on the date specified by Operator in the Option Notice
("Commencement Date"). The initial term of the Lease and Easements shall end thirty (30)
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years after the Commencement Date (the "Initial Lease and Easement Term"), subject to the
rights of renewal and termination as provided in this Agreement.
6.1.2 Extended Lease and Easement Term. Operator shall have the right to
extend the Term of this Agreement for two consecutive terms of five (5) years each in
accordance with the terms and provisions of this Agreement (collectively "Extended Lease and
Easement Term") by providing written notice to Owner of Operator's intent to extend the Term
within one hundred eighty (180) days of the end of the existing Term. Each Extended Lease and
Easement Term shall begin on the expiration date of the Initial Lease and Easement Term or
previous Extended Lease and Easement Term, as the case may be. During the Extended Lease
and Easement Term, Operator shall pay Owner the amounts set forth in Exhibit D as the
consideration for the Lease and Easements.
6.1.3 Delays During Lease and Easement Term. At Operator's option, the
Term may be extended for a period of time equal to the period of time during which operation of
the Project is delayed or suspended because of the occurrence of a Regulatory Suspension or
Force Majeure, which are defined as follows:
"Regulatory Suspension" shall mean the enactment or application of
any law, order, rule, or regulation of the Kentucky Public Service Commission, Federal Energy
Regulatory Commission, or other local, state, or federal government authority having jurisdiction
over the Project or Operator, or the failure of any such governmental authority to issue an
approval or permit pursuant to any such law, order, rule, or regulation, which results in the delay,
interruption, or suspension of the production, sale or transmission of electricity from the Solar
Panels; and
(i)

(ii) "Force Majeure" shall mean causes beyond the reasonable control of
and without the fault or negligence of the Party claiming Force Majeure, including but not limited
to acts of God, labor unrest (including, but not limited to, slowdowns, picketing, boycotts or
strikes), flood, earthquake, storm, fire, lightning, explosion, power failure or power surge,
vandalism, theft, the cutting of power, transmission or other lines, wires or cables to the Project by
persons other than Operator's employees or contractors, epidemic, war, revolution, riot, civil
disturbance, sabotage, change in law or applicable regulation subsequent to the Commencement
Date and action or inaction by any federal, state or local legislative, executive, administrative
judicial agency or body which in any of the foregoing cases, by exercise of due foresight such
Party could ,not reasonably have expected to avoid, and which, by the exercise of due diligence, it
is unable to overcome.

The Parties shall be excused from performing their respective obligations under this
Agreement and shall not be liable in damages or otherwise if and to the extent that they are unable
to so perform or are prevented from performing by a Force Majeure, provided that: (i) the nonperforming Party, as promptly as practicable after the occurrence of the Force Majeure, but in no
event later than thirty (30) days thereafter, gives the other Party written notice describing the
particulars of the occurrence; (ii) the suspension of performance is of no greater scope and of no
longer duration than is reasonably required by the Force Majeure; (iii) the non-performing Party
uses good faith and commercially reasonable efforts to remedy its inability to perform; and (iv) as
soon as the non-performing Party is able to resume performance of its obligations excused as a
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result of the occurrence, each Party shall give prompt written notification thereof to the other Party.
6.2
Termination by Operator. Provided Operator is not in default under any term of
this Agreement, Operator, at its option, shall have the right to terminate this Agreement at any
time during the Term of the Agreement, as to all or any part of the Operator Property.
Termination shall be effective thirty (30) days after written notice of such termination to Owner.
If Operator's notice is a full termination of the Operator Property, the Parties shall be relieved of
all further duties and obligations under this Agreement, other than (i) the payment of any accrued
and unpaid obligations owed by either Party as of the date of termination; (ii) the removal of the
Improvements by Operator pursuant to Section 8.11; and (iii) any other obligations and liabilities
that are expressly stated in this Agreement to survive such termination. Upon any such partial
termination by Operator, the Parties shall be relieved of all further duties and obligations under
this Agreement with respect to the portion thereof terminated by Operator, subject to the
obligations and liabilities referenced in items (i) through (iii) above that shall continue to be
applicable to the terminated portion of this Agreement. The Parties agree to execute an
amendment to this Agreement evidencing such partial termination. Any such partial termination
shall not decrease the Annual Installment Payments below the minimum of such payments set
forth in Exhibit D attached hereto.
7.
Payments. If Operator exercises the Option referenced in Section 3, Operator agrees to
pay Owner the amounts set forth in Exhibit D as consideration for the Lease, Easements and
Operator's other rights and interests in the Owner's Property.
8.
Improvements. Operator shall have the right, at its sole cost and expense, to construct,
install, maintain, use, operate, repair, replace, relocate and remove all facilities, structures,
equipment, machinery, wires, conduit, cables, poles, materials and property of every kind and
character required for the construction and operation of portions of the Project on the Owner's
Property, including, but not limited to, the Solar Panels, Collection Facilities, Substations,
Telecommunication Facilities, Weather Instruments, Roadway Improvements and Battery
Facilities referenced in Sections 8.1 through 8.7 (collectively, the "Improvements").
8.1
"Solar Panels" shall mean any photovoltaic energy system designed for the
generation of electrical power from the collection of sunlight, including without limitation, the
photovoltaic panels, foundations, support structures, braces and related equipment.
"Collection Facilities" shall mean all Improvements whose purpose is to deliver
8.2
electrical power generated by the Solar Panels to an electrical power grid or other system,
including without limitation transformers, overhead and underground electrical collection lines,
telecommunication lines, splice boxes and interconnection facilities.

8.3
"Substations" shall mean electrical lines, meters, monitoring and control
equipment, switches, transformers, all structures, equipment, enclosures, fencing, security
devices, and other electrical and communications equipment necessary to condition and increase
the voltage of electricity generated by the Project to make it suitable for transmission on, and to
deliver it to, Collection Facilities connected to an electric power grid or other system.
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8.4
"Telecommunication Facilities" shall mean all Improvements whose purpose is
to provide telecommunication services solely relating to the Project or any of Operator's solar
powered projects, including telephone, closed-circuit television, microwave, internet, computer
data and other telecommunication services.
8.5
"Weather Instrument" shall mean instruments used primarily to gather and
transmit sunlight and meteorological data relating to the Project, and includes the instrument's
foundations, guy wires, sunlight and meteorological data acquisition equipment, power source,
and any required data and electrical transmission lines.
"Roadway Improvements" shall mean all improvements that may be necessary
8.6
to construct, maintain and repair any new and existing roadways and other means of ingress and
egress over, across and along the Owner's Property, including paving or surfacing of the
roadways with asphalt, gravel or other roadway materials, installation of road signs and the
construction and installation of culverts, bridges, drainage ditches, gates, cattle guards and
similar structures and facilities.

8.7
"Battery Facilities" shall mean a type of equipment that can be given a new
charge by passing an electric current through it designed for the storage of electrical power
including without limitation, batteries and other devices for storage of electrical energy,
foundations, support structures, braces and related equipment.
8.8
Ownership of Improvements. Except as otherwise provided in Section 11.7, all
Improvements shall at all times remain the property of Operator, and Owner shall have no right,
title or interest therein. All Improvements constructed or placed on the Owner's Property by
Operator during the Term of this Agreement may be repaired, replaced, relocated, removed,
added to or expanded upon by Operator at any time during the Term of this Agreement. Owner
expressly waives any statutory lien or common law liens on the Improvements to which Owner
might be entitled.
8.9
Construction Liens. Operator shall not permit any liens arising out of Operator's
use of the Operator Property under this Agreement to be filed against the Owner's Property.
Operator shall, within sixty (60) days after it receives notice of the lien, provide a bond or other
security that Owner may reasonably request, or remove such lien from the Owner's Property in
the manner provided by applicable law.
8.10 Location of Improvements. The acreage required from the Owner's Property for
the Improvements for which the Lease and Easements are being granted cannot be determined
until the completion of Operator's inspection, testing, study and surveying of the Owner's
Property during the Option Term. Along with the Option Notice, Operator shall deliver to
Owner a proposed plan of development showing the contemplated locations of the Improvements
and a preliminary calculation of the acreage as determined by the area bounded by a perimeter
fence required for the Project, which shall serve as the Exhibit B to this Agreement. During the
final development and construction of the Project, such locations may need to be amended.
Following construction of the Project, Operator shall provide Owner an "as-built" survey of all
Improvements on Owner's Property and the final calculation of the acreage as determined by the
area bounded by a perimeter fence required for the Project, which shall serve as Exhibit C to this
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Agreement. Further, following construction, the Improvements may need to be relocated or
rerouted by Operator, which Operator may perform, at any time during the Term of this
Agreement, so long as the nature and extent of any such relocated or rerouted Improvements are
not materially different and impose no materially greater burden on the Owner's Property than
the original locations or routes, and so long as Operator takes commercially reasonable efforts to
minimize disruption or inconvenience to Owner.
8.11

Removal of Improvements.

8.11.1 Upon full or partial termination of any of the Lease Rights or Easements,
Operator shall remove all Improvements and restore the area formerly occupied by the
Improvements to substantially the same physical condition that existed immediately before the
construction of the Improvements (the "Removal Obligations"). Such Removal Obligations
shall be completed by Operator to Owner's reasonable satisfaction within no more than nine (9)
months after such termination, during which time Operator shall continue making payments to
Owner in accordance with Exhibit D until such time as removal Obligations are substantially
complete. At Owner's request, all or any part of the Roadway Improvements may be left for use
by Owner.
8.11.2 If a governmental authority does not require a performance bond or security for
removal of the Improvements, then upon the earlier to occur of: (i) the termination of this
Agreement; or (ii) on the twentieth (20th) anniversary of the commercial operations date of the
Project, Operator shall obtain and deliver to Owner a bond in form and substance reasonably
satisfactory to Owner securing Operator's Removal Obligations (the "Removal Bond"). The
Removal Bond shall be equal to the estimated amount, if any (the "Net Removal Costs"), of
removing the Improvements from Owner's Property. Operator shall not be required to deliver
such Removal Bond to Owner if Operator has delivered such a bond in connection with the
permitting of Owner's Property or any other portion of the Improvements for the Project. Once
in place, Operator shall keep such bond, or a like replacement, in force throughout the remainder
of the Term. The Net Removal Costs shall be determined by the Parties hereto acting in good
faith. If the Parties cannot agree upon the Net Removal Costs within sixty (60) days of their first
attempt to do so, then the Net Removal Costs shall be determined by an independent engineer
mutually selected by the Parties. If the Parties cannot agree upon such independent engineer
within the next thirty (30) days, then by an independent engineer appointed by a District Judge of
Henderson County, Kentucky; and the decision of such an independent engineer (however
selected) as to the Net Removal Costs shall be conclusive as between and binding upon, the
Parties. If an independent engineer is selected, then the Parties hereto shall equally share all of
the costs associated with the independent engineer's determination of the Net Removal Cost. If
the Removal Bond is unavailable or an alternate form of security is more economical or
desirable, then Operator may substitute an alternate form of security, such as a letter of credit,
other form of bond, or guarantee reasonably acceptable to Owner that provides substantially
equivalent security as the Removal Bond.
9.
Ownership and Title Matters. Owner represents to Operator, both as of the Effective
Date, and as of the Commencement Date as follows:
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9.1
Authority. To the extent of Owner's actual knowledge and belief, Owner
represents that it is the holder of fee simple title and is the sole owner of the Owner's Property
and has the unrestricted right and authority to sign this Agreement and to grant Operator the
Lease and Easements and other rights granted in this Agreement. To the extent of Owner's
actual knowledge and belief, when signed by both Parties, this Agreement constitutes a valid and
binding agreement enforceable against Owner in accordance with its terms.
9.2
Other Agreements. To the extent of Owner's actual knowledge and belief, the
Owner's Property is not subject to any other agreements, options, rights of first refusal or other
prior right of any party to purchase, lease or acquire easements in the Owner's Property, or create
any prior claim or right that would preclude or interfere with Operator's rights and interests
under this Agreement and the Lease and Easements. Notwithstanding the above, Operator
acknowledges that Owner has provided Operator a copy of the current Farm Lease between
Owner and L. Hust Farms relating to the Owner's Property (the "Farm Lea$e").
9.3
Minerals. Except as disclosed by Owner to Operator at the time of the execution
of this Agreement by Owner, to the extent of Owner's actual knowledge and belief Owner owns
all of the oil, gas and other minerals, and all rights thereto as on or under the Owner's Property.
Nothing herein shall prohibit the extraction of minerals from the Owner's Property provided that
no such extraction shall cause any disturbance to the surface of the Owner's Property or the
support of any structures thereon.
Owner Mortgage. Except as disclosed by Owner to Operator at the time of the
9.4
execution of this Agreement by Owner, there are no mortgages encumbering the Owner's
Property ("Owner Mortgage").

9.5
Notice and Opportunity to Cure. If there is an Owner Mortgage encumbering
Owner's Property and Owner receives from the holder thereof any notice that payments are
overdue, Owner shall notify Operator and each Operator Mortgagee (as defined at Section 13.1)
by sending a copy of such overdue payment notice to Operator by the earlier of (i) five (5) days
after receipt, or (ii) three (3) business days prior to the date by which a default under or in respect
of such Owner Mortgage could occur. If Operator or any Operator Mortgagee determines that it
would be in Operator's interest to make such payments to Owner Mortgagee on Owner's behalf,
whether as a result of receiving such notice or otherwise, Operator shall have the right to make
such payments and to credit the payments so made against the Annual Installment Payment next
due under the Agreement.
9.6
Subordination, Non-Disturbance & Attornment Agreement. If there is an
Owner Mortgage encumbering Owner's Property, Owner shall cooperate with Operator to obtain
a Subordination, Non-Disturbance and Attornment Agreement ("SNDA") in the form prepared
and provided by Operator, from each Owner Mortgagee, pursuant to which such Owner
Mortgagee agrees, among other things, not to disturb Operator's possession and use of the
Owner's Property. Owner shall not incur any loss in income, expense, obligation or liability
with regard to the SNDA. Operator shall, at its sole cost and expense, record each such SNDA
in the Office of the County Clerk in which Owner's Property is located. If Owner fails to deliver
a SNDA from each Owner Mortgagee, Operator may, at its sole option, either (i) terminate this
Agreement immediately upon written notice to Owner, or (ii) take such action as Operator deems
9

reasonably necessary to effect the rights granted to Operator hereunder, and off-set all amounts
expended in such efforts against the Annual Installment Payments and any other amounts due
hereunder or in respect hereof.
9.7
Amendment to Farm Lease. Owner shall obtain an amendment to the Farm
Lease which provides that it is unilaterally terminable by Owner upon thirty (30) days' notice to
the tenant thereunder and is otherwise reasonably acceptable to Operator. Owner further agrees
to terminate such Farm Lease and to provide thirty (30) days' notice of such termination to the
tenant thereunder upon receipt of the Option Notice, with the termination date of such Farm
Lease to be no later than 45 days from the date of receipt of such Option Notice. Any failure by
Owner to obtain an amendment shall be governed by the provisions of Exhibit D hereto, i.e.,
payments will be adjusted accordingly.
10.
Representations and Warranties of Owner. Owner hereby makes the following further
representations and warranties both as of the Effective Date, and as of the Commencement Date:
10.1 Physical Condition. Owner has no knowledge of any existing physical
conditions of the Owner's Property which would prevent, significantly restrict or make more
expensive Operator's development of the Owner's Property for the purposes specified in this
Agreement, or which could, with the passage of time, or the giving of notice, constitute a
violation of any currently applicable governmental law, ordinance, order, rule or regulation.
10.2 Legal Restrictions. Owner has no knowledge of any law, regulation, ordinance
or order of any local, state or federal governmental authority which would prohibit or
significantly restrict Operator's development of the Owner's Property pursuant to this
Agreement. This Agreement does not violate any contract, agreement, instrument, judgment or
order to which Owner is a party or which affects the Owner's Property. To the best of Owner's
knowledge, the Owner's Property is currently in full and complete compliance with all
governmental laws, ordinances, orders, rules and regulations applicable to the Owner's Property.
10.3 No Litigation. No litigation is pending and, to the best of Owner's knowledge,
no litigation or administrative actions are proposed, threatened or anticipated with respect to any
matter affecting the Owner's Property. If Owner learns of any litigation or administrative action
proposed, threatened or instituted with respect to the Owner's Property, Owner shall give
Operator notice within thirty (30) days thereof.
10.4 Survival. The representations and warranties set forth in this Section 10 shall
survive the execution and delivery hereof.
10.5 No Warranty of Title. Notwithstanding the foregoing provisions of Section 9 or
Section 10 hereof, , it is hereby definitely and expressly covenanted, agreed and understood by
and between the Parties that: Operator is being provided, pursuant to this Agreement, sufficient
time and opportunity to conduct its own examination and investigation of the Owner's Property
for determining the suitable and feasibility of the same for the Project and title to said Owner's
Property; (ii) Operator will have, pursuant to this Agreement, full, complete and uncontrolled
access to all of said Owner's Property and ample and sufficient time within which to satisfy itself
as to the suitability thereof for its purposes. Owner's representations and warranties contained
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above are being relied upon by Operator only as inducement to enter into the Option and
Operator may exercise or not exercise the Option as Operator determines in its sole discretion as
Operator determines without reliance on any representation or warranty of Owner contained
herein as to the status of Owner's title or the character of the Property. In the event that a
representation of Owner contained in Sections 9 or 10 is breached (in that Owner made a
representation that was untrue to the best of Owner's knowledge at such time), then Operator
shall be limited to recovery of amounts paid hereunder as its measure of damages due to such
breach or misrepresentation.
11.

Use, Operation and Maintenance.

11.1 Exclusive Use by Operator. Operator shall have the exclusive right (i) to use
and possess the Owner Property in connection with the Project and other similar solar-powered
electrical power generation projects; (ii) to investigate, inspect, survey, and conduct tests of the
Owner's Property, including, but not limited to, meteorological, environmental, archeological
and geotechnical tests and studies; (iii) to use and convert all of the sunlight resources on the
Owner's Property; and (iv) to undertake such other activities on the Owner's Property that may
be related to the Project, including, without limitation, the storage of Solar Panels, materials and
equipment during the installation and construction of the Improvements; development and
operation of communications systems; and site tours of the Project for visitors and other
interested parties.
11.2 No Required Installation or Operation. Nothing in this Agreement shall be
interpreted as imposing on Operator any obligation to install Solar Panels or other Improvements
on the Owner's Property, or to operate the Project on the Owner's Property. Operator shall have
the sole discretion to determine if and when any Solar Panels and other Improvements may be
constructed on Owner's Property, and if and when to commence the operation of the Project on
the Owner's Property.
11.3 Permits and Approvals. Operator shall be responsible, at its sole cost and
expense, for obtaining any governmental permits and approvals necessary for the construction
and operation of the Project and the construction and operation of the Improvements. Owner
shall cooperate with Operator as necessary to obtain any governmental or utility approvals or
permits, including, without limitation, signing any applications for such approvals, provided that
Owner shall not incur any loss in income, expense, obligation or liability with respect to
Operator obtaining such permits or approvals.
11.4 Compliance with Laws. Operator shall comply in all material respects with
valid laws applicable to the Owner's Property and the Operator Property. Operator shall have
the right, in its sole discretion and at its sole expense, in Operator's name to contest the validity
or applicability to the Owner's Property and the Operator Property of any law, ordinance, statute,
order, regulation, property assessment or the like made by any governmental agency or entity.
Operator shall control any such contest and Owner shall cooperate with Operator in every
reasonable way in such contest, provided that Owner shall incur no expense, obligation or
liability with regard to such contest.
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11.5 Care and Appearance. Operator, in its exercise of the lease, easement and other
rights granted hereunder shall, at all times, maintain the Owner's Property and the Improvements
in a reasonably neat, clean and presentable condition at Operator's sole cost and expense.
Operator shall not willfully or negligently damage or destroy the Owner's Property and shall
keep the Owner's Property clean and free of debris created by Operator, its contractors, or others
brought on to the Owner's Property by Operator. Operator shall not use the Owner's Property for
storage, except for materials, construction equipment and vehicles directly associated with
construction or maintenance of the Improvements on the Owner's Property or adjacent properties
that are part of the Project. Operator shall be responsible for obtaining and for payment of all
charges for all utility services as may be required for the Project.
11.6 Fences and Gates. At Owner's request, Operator shall repair or replace any
fences, gates or cattle guards damaged or removed in connection with Operator's activities on
the Owner's Property. Fences removed from the Owner's Property, if replaced, shall be re-built
by Operator at its expense in mutually agreeable locations. All fence repair and construction
shall be substantially similar to the construction of existing fences and cattle guards on Owner's
Property. Any gates opened for access to Owner's Property by either Party shall be closed
immediately after passing through so that livestock may not pass through. Once completed, all
replacement fences, gates and cattle guards shall be owned and maintained by Owner. Upon
abandonment or termination of the rights granted to Operator in this Agreement, any fences,
gates and cattle guards installed by Operator shall remain and become the property of Owner.
To minimize the need for temporary fencing, Owner will cooperate with Operator to avoid
pasturing animals on or near the Improvements during periods of construction, maintenance or
removal activity by Operator. Owner will discuss with Operator what temporary fencing is
necessary during the periods of construction, maintenance or removal activity by Operator.
11.7 Roadway Maintenance and Repairs. Operator agrees to maintain and repair all
Roadway Improvements located on the Operator Property; provided, however, Owner shall
reimburse Operator for any costs and expenses incurred by Operator to repair any damage or
perform any special maintenance of the Roadway Improvements caused by Owner or any person
using the Roadway Improvements with Owner's permission, other than Operator.
12.

Taxes.

12.1 Owner's Taxes. Owner covenants and agrees to pay prior to delinquency all real
and personal property and other taxes, general and special assessments, and other charges of
every description ("Taxes") levied or assessed against the Owner's Property and all
improvements thereon by governmental authorities, other than Operator's Taxes referenced in
Section 12.2 (Taxes, excepting Operator's Taxes, are hereinafter referred to as "Owner's
Taxes").
12.2

Operator's Taxes.
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12.3 Failure to Pay. In the event either Party fails to pay their share of Taxes prior to
delinquency, the other Party shall have the right to pay such Taxes and any accrued penalties or
interest, which payments shall increase or be offset against other Payments due under this
Agreement.
12.4 Operator's Right to Contest. Operator may contest the legal validity or amount
of any Operator's Taxes for which it is responsible under this Agreement, and may institute such
proceedings as it considers necessary, provided that Operator shall bear all expenses in pursuing
such contest or proceeding. With respect to any Taxes which may constitute a lien on the
Owner's Property, Operator shall promptly pay such Taxes unless the proceeding in which it
contests such Taxes shall operate to prevent or stay the collection of the Taxes so contested or
unless Operator removes any such lien by bonding or otherwise. Owner agrees to render to
Operator all reasonable assistance in contesting the validity or amount of any such Taxes, with
the exception of Taxes levied by Owner, including joining in the signing of any reasonable
protests or pleading which Operator may deem advisable to file; provided, however, that
Operator shall reimburse Owner for its reasonable out-of-pocket expenses, including reasonable
attorneys' fees incurred in connection with providing such assistance.
13.

Mortgage of Operator Property.

13.1 Right to Mortgage. Operator may, upon written notice to Owner, but without
requiring Owner's consent or approval, mortgage, collaterally assign, or otherwise encumber and
grant security interests in all or any part of its interest in this Agreement and the Operator
Property. These various security interests in all or a part of this Agreement and the Operator
Property are collectively referred to as an "Operator Mortgage" and holder of such security
interest, an "Operator Mortgagee". Any Operator Mortgagee shall use the Operator Property
only for the uses permitted under this Agreement. Whenever Operator has granted a security
interest under this Section 13, it will give Owner notice of the Operator Mortgage (including the
name and address of the Operator Mortgagee for notice purposes) to Owner within thirty (30)
days; provided that failure to give this notice shall not constitute a default under this Agreement,
but rather shall only have the effect of not binding Owner to provide such Operator Mortgage
notice until the Operator and its address is given to Owner.
13.2 Notice of Default and Oooortunitv to Cure. As a precondition to exercising
any rights or remedies related to any alleged default by Operator under this Agreement, Owner
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shall give written notice of the default to each Operator Mortgagee at the same time it delivers
notice of default to Operator, specifying in detail the alleged event of default and the required
remedy. Each Operator Mortgagee or its designee shall have the right, but not the obligation, to
cure any default as Operator, and/or the right, but not the obligation, to remove any
Improvements or other property owned by Operator or such Operator Mortgagee located on the
Owner's Property to the same extent as Operator. The cure period for any Operator Mortgagee
shall be the later of (i) the end of the Operator cure period under Section 18; (ii) thirty (30) days
after such Operator Mortgagee's receipt of the default notice; or (iii) if applicable, the extended
cure period provided for in Section 13.3. Failure by Owner to give an Operator Mortgagee
notice of default shall not diminish Owner's rights against Operator, but shall preserve all rights
of the Operator Mortgagee or its designee to cure any default and to remove any Improvements
or other property of Operator or the Operator Mortgagee located on the Owner's Property.
13 .3 Extended Cure Period. If any default by Operator under this Agreement cannot
be cured without the Operator Mortgagee obtaining possession of all or part of the Operator
Property, then any such default shall be deemed remedied if an Operator Mortgagee: (i) within
sixty (60) days after receiving notice from Owner as set forth in Section 13 .2, acquires
possession of all or part of the Operator Property, or begins appropriate judicial or nonjudicial
proceedings to obtain the same; (ii) diligently prosecutes any such proceedings to completion;
and (iii) after gaining possession of all or part of the Operator Property performs all other
obligations as and when the same are due in accordance with the terms of this Agreement. If an
Operator Mortgagee is prohibited by any court or by operation of any bankruptcy or insolvency
laws from commencing or prosecuting the proceedings described above, the sixty (60) day
period specified above for commencing proceedings shall be extended for the period of such
prohibition.
13 .4 Operator Mortgagee Liability. Any Operator Mortgagee whose interest in the
Operator Property is held solely for security purposes, shall have no obligation or liability under
this Agreement unless and until the Operator Mortgagee succeeds to absolute title to the
Operator Property and the rights of Operator under this Agreement. An Operator Mortgagee
shall be liable to perform obligations under this Agreement only for and during the period it
directly holds such absolute title.
13. 5 Certificates. Owner shall execute any estoppel certificates (certifying as to
truthful matters, including without limitation that no default then exists under this Agreement, if
such be the case), consents to assignment and non-disturbance agreements as Operator or any
Mortgagee may reasonably request from time to time. The Parties shall negotiate in good faith
any amendment to this Agreement from time to time to include any provision that may be
reasonably requested by Operator or any Operator Mortgagee to implement the prov1s10ns
contained in this Agreement or to preserve an Operator Mortgagee's security interest.
13.6 Operator Mortgagee's Right to Enforce Mortgage and Assign. Each Operator
Mortgagee shall have the right, in its sole discretion: (i) to assign its Operator Mortgage; (ii) to
enforce its lien and acquire title to all or any portion of the Operator Property by any lawful
means; (iii) to take possession of and operate all or any portion of the Operator Property and to
perform all obligations to be performed by Operator under this Agreement, or to cause a receiver
to be appointed to do so; and (iv) to acquire all or any portion of the Operator Property by
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foreclosure or by an assignment in lieu of foreclosure and thereafter to assign or transfer all or
any portion of the Operator rights under this Agreement to a third party in accordance with
Section 14. Any Operator Mortgagee or other party who acquires Operator's interest in all or a
portion of the Operator Property pursuant to foreclosure or assignment in lieu of foreclosure shall
not be liable to perform the obligations imposed on Operator by this Agreement, which are
incurred or accruing after such Operator Mortgagee or other party no longer has ownership or
possession of the Operator Property.

13.7

New Agreement.

13.7.1 If the Operator Property is foreclosed upon or there is an assignment in
lieu of foreclosure, or if this Agreement is rejected or disaffirmed pursuant to bankruptcy law or
other law affecting creditor's rights and, within ninety (90) days after such event, Operator or
any Operator Mortgagee or other purchaser at a foreclosure sale shall have arranged to the
reasonable satisfaction of Owner to cure any material defaults under this Agreement, and for the
payment of all Annual Installment Payments or other charges due and payable by Operator as of
the date of such event, then Owner shall execute and deliver to Operator or such Operator
Mortgagee or other purchaser at a foreclosure sale, or to a designee of one of these parties, as the
case may be, a new agreement ("New Agreement") which (i) shall be for a term equal to the
remainder of the Term of this Agreement before giving effect to such rejection or termination;
(ii) shall contain the same covenants, agreements, terms, provisions and limitations as this
Agreement (except for any requirements that have been fulfilled by Operator or any Operator
Mortgagee or other purchaser at a foreclosure sale prior to rejection or termination of this
Agreement); and (iii) shall include that portion of the Operator Property in which Operator or
such other Operator Mortgagee or other purchaser at a foreclosure sale had an interest on the date
ofrejection or termination.
13.7.2 If more than one Operator Mortgagee makes a written request for a New
Agreement pursuant to this provision, the New Agreement shall be delivered to the Operator
Mortgagee requesting such New Agreement whose Operator Mortgage is prior in time, and the
written request of any other Operator Mortgagee whose lien is subordinate shall be void and of
no further force or effect. The provisions of this Section 13 shall survive the termination,
rejection or disaffirmation of this Agreement and shall continue in full force and effect thereafter
to the same extent as if this Section 13 were a separate and independent contract made by Owner,
Operator and each Operator Mortgagee, and, from the effective date of such termination,
rejection or disaffirmation of this Agreement to the date of execution and delivery of such New
Agreement, such Operator Mortgagee or other purchaser at a foreclosure sale may use and enjoy
the Operator Property without hindrance by Owner or any person claiming by, through or under
Owner; provided that all of the conditions for the New Agreement as set forth above are
complied with.

13.8 Operator Mortgagee's Consent to Amendment, Termination or Surrender.
Notwithstanding any provision of this Agreement to the contrary, the Parties agree that so long
as any Operator Mortgage remains outstanding, this Agreement shall not be modified or
amended, and Owner shall not accept a surrender, cancellation or release of all or any part of the
Operator Property from Operator, prior to expiration of the Term of this Agreement, without the
prior written consent of the Operator Mortgagee holding such Operator Mortgage. This
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provision is for the express benefit of and shall be enforceable by each Operator Mortgagee as if
it were a party named in this Agreement.
14.
Assignment and Sublease. Except as expressly provided herein, Operator will not
assign any of its rights, duties or obligations under this Agreement without the prior written
consent of the Owner, which consent shall not be unreasonably withheld. Despite the foregoing,
Operator may, without securing Owner's consent, assign any of its rights, duties and obligations
under this Agreement, provided that any such assignee agrees in writing to be bound by the
terms and conditions of this Agreement and such assignment is: (i) to one or more entity that
controls, is controlled by, or is under common control with the Operator; (ii) to any present or
future purchaser or lessee of the Project and/or power generated by the Project; (iii) to any
person or entity succeeding to all or substantially all of the assets of the Operator; (iv) to a
successor entity in a merger or acquisition transactions; (v) to an Operator Mortgagee; or (vi) to
any successor in interest to an Operator Mortgagee acquiring title through foreclosure or a
transfer or deed in lieu of foreclosure. Following any such assignment in subsections i - vi, the
assigned Operator shall be released from any obligations arising under this Agreement from and
after the date of such assignment. Any person or entity to which Owner assigns all its rights, title
and interest under this Agreement or in the Project is referred to herein as, and is included within
the definition of, "Operator". The rights contained in this Agreement shall inure to the benefit of
Operator and its affiliates, sublessees, successors, assignees, permitees, licensees, lessees,
employees .and agents. Owner may, at any time, and from time to time, without securing
Owner's consent, sublease or grant sub-easements with respect to all or any of Operator's right,
title and interest in this Agreement to any person or entity. With respect to any such sublease or
sub-easement: (i) the term thereof shall not extend beyond the term of this Agreement; (ii) such
sublease or sub-easement shall be expressly made subject to all of the terms and conditions of
this Agreement; (iii) no such sublease or sub-easement shall be effective unless in writing; and
(iv) no such sublease or sub-easement shall serve to relieve Operator of or from any obligation,
duty or liability provided by the terms and conditions of this Agreement.
15.

Hazardous Materials.

15.1 Owner's Covenants Regarding Hazardous Materials. Owner represents and
warrants that, to the best of Owner's knowledge, the Owner's Property is not and has not been in
violation of any federal, state or local environmental health or safety laws, statute, ordinance,
rule, regulation or requirement ("Environmental Laws"), and Owner has not received any
notice or other communication from any governmental authorities alleging that the Owner's
Property is in violation of any Environmental Laws. "Hazardous Materials" shall mean any
asbestos containing materials, petroleum, explosives, toxic materials, or substances regulated as
hazardous wastes, hazardous materials, hazardous substances, or toxic substances under any
federal, state, or local law or regulation. Owner warrants that Owner has done nothing to
contaminate the Operator Property with Hazardous Materials or wastes.
15.2 Operator's Covenants Regarding Hazardous Materials. Operator shall, at
Operator's sole cost and expense, promptly take removal or remedial action required by
Environmental Law with regard to any material violation of any Environmental Law with regard
to any Hazardous Materials brought onto the Owner's Property by Operator or its employees,
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agents, or contractors. Owner shall cooperate with Operator with regard to any scheduling or
access to the Owner's Property in connection with any action required hereunder.
15.3 Operator's Indemnity Regarding Hazardous Materials. OPERATOR SHALL
INDEMNIFY AND HOLD HARMLESS OWNER FROM AND AGAINST ANY AND ALL
COSTS, EXPENSES, LIABILITIES, LOSSES, DAMAGES, SUITS, ACTIONS, FINES,
PENAL TIES, CLAIMS OR DEMANDS OF ANY KIND (INCLUDING COURT COSTS,
REASONABLE ATTORNEYS' FEES AND EXPERTS' FEES) ASSERTED BY ANY
PERSON OR ENTITY THAT IS/ARE CAUSED BY THE PRESENCE OF HAZARDOUS
MATERIALS ON THE OWNER'S PROPERTY ARISING OUT OF OPERATOR'S
ACTIVITIES ON THE OWNER'S PROPERTY, WHICH RESULTS (I) IN
CONTAMINATION OF THE OWNER'S PROPERTY OR ANY OTHER PROPERTY, OR
WHICH CAUSES OWNER TO BE LEGALLY LIABLE OR ALLEGED TO BE LEGALLY
LIABLE, FOR ANY DAMAGE RESULTING THEREFROM; (II) OWNER INCURRING
ANY COSTS IN CONNECTION WITH ANY INVESTIGATION OF SITE CONDITIONS OR
CLEANUP, REMEDIATION OR RESTORATION WORK REQUIRED BY ANY FEDERAL,
STATE OR LOCAL GOVERNMENTAL AGENCY OR POLITICAL SUBDIVISION
CAUSED BY SUCH CONTAMINATION; OR (Ill) INJURY OR DEATH TO ANY PERSON
OR DAMAGE TO ANY PROPERTY CAUSED BY SUCH CONTAMINATION
16.

Insurance and Indemnity.

16.1 Insurance. At all times during which Operator is conducting any activities on the
Property and at all times during the Term of this Agreement, Operator shall maintain in effect (1)
commercial General Liability Insurance, including bodily injury and property damage coverage
with minimum limits of $1 Million Dollars per occurrence and $2 Million Dollars aggregate and
(2) Umbrella Liability Insurance with minimum limits of $5 Million Dollars per occurrence and
$5 Million Dollars aggregate. Operator shall name Owner as additional insured on such
insurance policy and provide Owner with a certificate of such insurance. In addition, Operator
shall provide Owner with a blanket additional insured endorsement.
16.2 Indemnity by Operator. Operator shall defend, indemnify, protect and hold
Owner harmless from and against all liabilities, costs, expenses, obligations, losses, damages,
claims, (collectively "Claims") arising out of or resulting from: (i) the acts, omissions,
negligence, willful misconduct, or breach of this Agreement by Operator, its agents, contractors
or employees, invitees, licensees and permittees; or (ii) any operations or activities of the
Operator on the Owner's Property; provided, however, that such Claims are not due to the sole
negligence, willful misconduct, or breach by Owner, its agents, contractors or employees,
invitees, licensees or permittees.
16.3 Indemnity by Owner. Owner shall defend, indemnify, protect, and hold
Operator harmless from and against all Claims resulting from the negligence, willful misconduct,
or breach of this Agreement by Owner, its agents, contractors or employees, invitees, licensees
and permittees; provided, however, that such Claims are not due to the sole negligence, willful
misconduct, or breach by Operator, its agents, contractors, employees, invitees, licensees, or
permittees.
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16.4 Survival. The obligations of the Parties under this Section 16 shall survive
expiration or other termination of this Agreement
17.
Confidentialitv. This Agreement includes confidential and proprietary information
relating to Operator and the Project Owner agrees not to provide copies of the Agreement or
disclose the terms of the Agreement to any unauthorized person or entity. Operator authorizes
Owner to provide copies of the Agreement and disclose the terms thereof to Owner's family
("family" shall be deemed to include all devisees or descendants of owner by will or intestacy),
attorney, accountant, financial advisor and any existing or prospective mortgagee, lessee, or
purchaser for the sole purpose of evaluating and advising Owner and for no other purpose, so long
as such authorized parties agree in writing to become subject to the confidentiality provisions
hereto and not to provide copies of the Agreement or disclose the terms thereof to any
unauthorized person or entity. Any Owner and party shall return all material containing any
confidential information to Operator immediately upon its request. Any party agrees to destroy
immediately upon request by Operator such analyses, compilation, studies or other documents, and
any oral information will continue to be subject to the terms of this Agreement. Owner agrees that
Operator will have no adequate remedy at law if any party violates any of the terms of this
Agreement. In such event Operator will have the right, in addition to any other rights Operator
may have, to obtain injunctive relief to restrain any breach or threatened breach by third party or
specific enforcement of such terms plus reimbursement of attorneys' fees, court costs and all
associated expenses. No party shall publish, file for public record, reproduce, or otherwise
disseminate this document or any of the terms and provisions hereof to any party, other than the
Parties set forth above without the prior written consent of Operator, which consent may be
withheld for any reason and in Operator's sole discretion.
18.

Default and Remedies.

-18

-

18.2

Other Operator Default.

18.3

Owner Default.
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19.

Condemnation.

19 .1 Complete Taking. If, at any time, any authority having the power of eminent
domain shall condemn all or substantially all of the Operator's Property, or all of the
Improvements thereon, for any public use or otherwise, then the interests and obligations of
Operator under this Agreement in or affecting the Operator's Property shall cease and terminate
upon the earlier of (i) the date that the condemning authority takes physical possession of the
Operator's Property or the Improvements thereon, (ii) the date that Operator is, in its sole
judgment, no longer able or permitted to operate the Project on the Operator's Property in a
commercially viable manner, or (iii) the date of the condemnation judgment. Operator shall
continue to pay all amounts payable hereunder to Owner until the earlier of such dates, at which
time the Parties shall be relieved of any and all further obligations and conditions to each other
under this Agreement.
19.2 Partial Taking. If, at any time during the term of this Agreement, any authority
having the power of eminent domain shall condemn one or more, but not all, of the Solar Panels,
or any portion of the Improvements or the Operator's Property, then the interest and obligations
of Operator under this Agreement as to those Solar Panels or any portion of the Improvements or
the Operator's Property so taken shall cease and terminate upon the earlier of (i) the date that the
condemning authority takes possession of such Solar Panels or any portion of the Improvements
or the Operator's Property, (ii) the date that Operator is, in its reasonable judgment, no longer
able or permitted to operate the Project on the Operator's Property, or any portion thereof, in a
commercially viable manner, or (iii) the date of the condemnation judgment; and, unless this
Agreement is terminated as hereinafter provided, this Agreement shall continue in full force and
effect as to the remainder of the Solar Panels, Improvements and the Operator's Property. If the
remainder of the Solar Panels or any other portion of the Improvements or the Operator's
Property is or becomes insufficient or unsuitable for Operator's purposes hereunder, as
determined by Operator in its sole discretion, then, subject to the rights of any Operator
Mortgagee under Section 13, Operator shall have the right to terminate this Agreement as to the
portion of the Operator's Property to which Operator continues to hold the rights, at which time
the Parties shall be relieved of any further obligations and duties to each other under this
Agreement.
19.3 Apportionment, Distribution of Award.
including damages and interest, shall be paid as follows:

On any taking, all sums awarded,

(a)
Any portion of the award by the court on account of any cost or loss that
Operator may sustain in the removal and relocation of Operator's Improvements, to Operator;
(b)
Any portion of the award by the court for Operator's anticipated or lost
revenues or profits, to Operator;
(c)

Any portion of the award by the court for Owner's lost revenues, to.

Owner;
(d)
All remaining amounts of the award, to Owner or Operator consistent with
applicable Kentucky law.
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20.

Notice.

20.1

Writing. All notices given or permitted to be given hereunder shall be in writing.

20.2 Delivery. Notice is considered given either (i) when delivered in person to the
recipient named below, (ii) upon receipt after deposit in the United States mail in a sealed
envelope or container, postage and postal charges prepaid, return receipt requested or certified
mail, addressed by name and address to the party or person intended, or (iii) twenty-four (24)
hours from proper and timely delivery to an overnight courier service addressed by name and
address to the party or person intended as follows:
Notice to Owner:

Leo King Farm, LLC
707 N Main Street
Henderson, KY 42420

Notice to Operator:

Boulevard Associates, LLC
700 Universe Blvd
Juno Beach, FL 3 3408
Attn: Land Services Administration

20. 3 ,Change of Recipient or Address. Either Party may, by notice given at any time
or from time to time, require subsequent notices to be given to another individual person,
whether a party or an officer or representative, or to a different address, or both. Notices given
before actual receipt or notice of change shall not be invalidated by the change.
21.

Miscellaneous Provisions.

21.1 Successors and Assigns. The terms and provisions of this Agreement shall run
with the land and be binding on and inure to the benefit of the heirs, successors, assigns and
personal representatives of the Parties. In accordance with this Agreement, Operator in its
discretion may authorize other persons or entities to use the Operator Property for the purposes
stated in this Agreement
21.2 Memorandum. Simultaneously with the execution of this Agreement, the Parties
agree to execute and acknowledge a memorandum of this Agreement. Operator may record the
executed memorandum in the public records of Henderson County, Kentucky.
21. 3 Entire Agreement. This Agreement and the attached Exhibits shall constitute the
entire agreement between the Parties and supersedes all other prior writings and understandings.
21.4 Amendments. This Agreement shall not be amended or modified in any way
except by an instrument signed by the Parties and consented to by any Operator Mortgagee. The
Parties hereto shall at all times hereafter execute any documents and do any further acts which
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may be necessary or desirable to carry out the purposes of this Agreement and to give full force
and effect to each and all of the provisions hereof.
21.5 Legal Matters. This Agreement shall be governed by and interpreted in
accordance with the then existing laws of the Commonwealth of Kentucky and the County where
the Owner's Property is located shall be considered the proper forum or jurisdiction for any
disputes arising in connection with this Agreement. The Parties agree to first attempt to settle
any dispute arising out of or in connection with this Agreement by good-faith negotiation. If the
Parties are unable to resolve amicably any dispute arising out of or in connection with this
Agreement, each shall have all remedies available at law or in equity and as provided by this
Agreement. Each Party waives all right to trial by jury and specifically agrees that trial of
suits or causes of action arising out of this Agreement shall be to the court of competent
jurisdiction.
21.6 Severability. If any term or provision of this Agreement, or the application
thereof to any person or circumstance shall, to any extent, be determined by judicial order or
decision to be invalid or unenforceable, the remainder of this Agreement or the application of
such term or provision to persons or circumstances other than those as to which it is held to be
invalid, shall be enforced to the fullest extent permitted by law.
21.7 Tax Credits. If under applicable law Operator becomes ineligible for any
currently existing tax credit, benefit or incentive for alternative energy expenditure established
by any local, state or federal government, then, at Operator's option, the Parties shall negotiate in
good faith to amend this Agreement or replace it with a different instrument so as to convert
Operator's interest in the Operator Property to a substantially similar interest that makes
Operator eligible for such tax credit, benefit or incentive, provided, however, except for
converting Operator's interest as provided above, such amendment or instrument shall not
otherwise diminish or alter Operator's obligations, duties or liabilities under this Agreement or
modify any other terms or provisions of this Agreement. Such amendment or instrument shall
not impair any of Owner's rights or increase the burdens or obligations of Owner under this
Agreement. By way of example, conversion of this instrument to an easement interest would not
result in a permanent easement, but only an easement for a term of years equal to the term of this
agreement, with any applicable extensions as set forth herein.
21.8 Approvals. Whenever in this Agreement the approval or consent of either Party
is required or contemplated, unless otherwise specified, such approval or consent shall not be
umeasonably withheld or delayed.
21.9 Authority. The signatories hereto warrant that each has the authority to execute
this Agreement on behalf of any entities which are Parties to this Agreement and that each such
entity has executed this Agreement pursuant to its organizational documents or a resolution or
consent of their Board of Directors or other governing body.
21.10 Time of Essence. Time is of the essence of each provision of this Agreement.
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21.11 Counterparts. This Agreement may be executed in multiple counterparts, each
of which shall be deemed an original, and all of which together shall constitute a single
instrument.
[Signatures on Next Page]
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Owner:

Operator:
Boulevard Associates, LLC
a Delaware limited liability company
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EXHIBIT A
Legal Description of Owner's Property
The following described tracts are located Henderson County, Oklahoma:

·.r&s;IJ; A ~ertnln traGt. or pMoel offand lying·tn the t1ouuty of
Henderson.. ~tutc ofKe:ntuc,kyt on th<: L& N R.R, neru- Robards, the
satrie being pan nf a tract of U)U ac.r~ oflm.1d c<:uiveyed to Sarnt
Kint by S, A, Young, Commi$$ioner, ·by d~d recordt;d in
Co111rn1s;sim1.er*s Deed Book 1, p:qe li S, in me Hcrtdcrs.on County
Cu~t Cl~":$ 001cc, th~ prut hereby <::o1weyed belng bounded •.~
follows: Beginning nt e point on the l., & N R.R. where s~id R.R.
tt{lScS~ Ole south line orthe tldglna1 trJt.1 o.f IOO a.cresj thence with
satd odglnal Une west to a po$H:>ak corner 10 £b1en Md original
oogirudng •tern~r of the mwi of whlth 1hi.s ,, ~ pm, thence with
anothe.r otigimtl line of the whole tract N. 29 deg, R to L & N ltR.
thence wlth said RJt to th<!. be~lnning. oonta!nlng ~ltt 30 ac::ra,
more or leis.
1'Rt-:GT

z~ A certain •~met or parcel· or hmd lying ~n the county and

;tateafbre~ld, near the town of Robards., Kentucky; and hounded as
folh:w.,~: Be.glr.ming at a :itakt fo m,e of t()t fil comet to tot "';
thtn¢eN 65- l/2 w. 170 p, ~d 81 to a sink~. eomer to l,ot iN; them,~
S. 2'.2 W. 23 p nnd 9 L to a stake ¢Qmtt to tot #6;. th~n~ S, 65~ l/l R,
f1o P, i'ind lZ L; to I slake in line Lot #1 corner to LotR6; thence. N.
&-112 ll, 24 P & 13 Jinks to th1e begir.nb:1~ oontuining 26 acres,

TM~I l; A e¢rtaln b'act or parcel ofland ]ying lht ~ounty and s.tate
aforesaid near th~ to't,·n of Robards. a.id bounded re, foHowi:
Beghmb:ig at.a ,take in Lee ~iNI line~ comer to Lot No. 3: thettce N
6! .. J/2 de.g, W. HU t,o?es and U, tinks to a stake comer to Lot No . l;
the:nc;, S; lZ deg, W, 24 polci and ii links to a, stm.e oomer to Loe No.
5; thence S. 65-l/2 de:i, It 110 poles wid 8 Jtn~ to 1. stake (.(omer to
l.-Ot No. S; thence N. 6~112 dts, S. 22 pole!i mtd 10 links to a stake
oomc.r tu t,u E~.ins nw the pt~; thonte N, 1.. 112 deg. E, 2 poles
Mid 22 links to the bcglnning, ct:mt~inJrig :U acres~

TMQI 9~

Lot NQ:. l of thc. divfaion oftbe John Cutry hwd ~ing .a
tract •Of htnd in Hrnderson Count}\ Ke:n:tueky, n~ Row~~
Kentucky, and b<>unded ~ follow,: Beghming at I.i de1d oak, c{)rner
to Moi lie Eak:ins ·amf tee King; theO()e> with Kitllt;*J lfot N. l J..j/4 Ii.
124 po?estoastakeon !:Mt tddeofL & N R,.R,; thcn~eN. ss· W. 54
pqles to a stake oomer to Le~ ~i±ii. (16-1/2 f~l ltft a~o.ng thb Um~
forpa$riweyforbafanC(lofimercsts)thenteS6;.l/l W, lli pofe~imd
Ji Unkli to th11 hcginningt oc;nn1inin1 rt8! ncrm,
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I&ACI S; A certain tr~l or pwecl of land lying In Htt1de:t$O.:il
Count;Y. Ktmu~k)'i on the :ean side Qfthe L & N k.Jl., about onemne.
oorth flfRobmds mu1 bounded M toUowi: lleghtning it a pc.tot on
0 lit-0fW"'Y o"L
the. &.'st Uoeoflhe
.. ~
u. "'f.R
o •·c>
... ·. comet
·.··.·.·· ·.... i.v Ud
. . . . ri.
. l!:I''
.
~ . . t ....
t'f. ,r,,
. 0,,
ft •.·A>.•
S:andiiur trnm; thence S. 87 <kg. E. 18~071100 ehtilns to a stakt.
comer to Ugon..'lland lo thtl Smdt.fur line and 8 links S. 20 d.et. W,
rrom a $USSPfras tree H inch~ !n diMttter{2 black oaks downand
gon.e); the'nc~ N, 2() dtg,. E. 17..441100 th.ains to a stakt ccQrr&r to
attotbier triWl of 5:am.uet E, King: and lr. the Ugon Unc; thence N. 59
di!l&, W. 36-4Sll00 thains t0 t point In the middle of what b eallcd
the
Publi
,...i ·. •-"4
"' i 1,;;,
I:;' . .!1!..lnl
v• .. 1
•. Porter
. .
. . . .J;.. fO _,d
. .!'I· come
. .. f t"
.~ ....
,..,lvnlf.f
u -:i- o''c
·...· 1. .;Jl\:flu,,~
$mall black gUms cmJ n d~gwtJ«i g-0nc, a stake on the CQt side of
i<J'I

,1

srud
...
.. .. . . .to"'A
- . ,t'l,1l.J bear"
. ··.···. ? ·.s·
..•

;ti/'\

;,J~

d•···tl!,,. £.•...tlf:3lfint·21
- . -. !"
'i'"1i.,i/"\
.J
, .... ... . . ·1•--i:..,,
l.,,J,...J\ •1½
. &.¢:flCe
~ • .;u.
H.&. !.it!;,
.

W, ti•SSJ\ 00 thai.n5 to a poiSt In the east m,e: of right of way of 1., & N
R.R. Co,i themtrJ \viili ihetast tint o(saldright ofway S, 23.,112 deg,

Et 29..601100 chah1s. ·to the beginning, c<.mtalniog 11 ..g3noo acres.

;rRACT 7;: A ~mun tract or pa.rct:tl of land lying and be:ini .in the
~-Qtiniy and stat,;: 11fwesaid, oounded and descri~ ~ foll'1Ws: Bt,ing
Lot No, 3 ofth~ Commissiontr':i rllpOrt ~rid divi.sion ofihe t:nnds of
the late S, E. King* t.(n No. J eontains a pan ofl"'°l N{}, 2 oflhe order
and p:an .i:tf l.()t No. S the pan of tot Ng, 2 Is bounded as follows:
Beginning at a .s1.om: corner Co Lot No, l of thi~ division and Ous
Porter at un angl c of the FurtSton. and P.oncr road; Uie.m,;ti S. 58 E, l Ol
poles w asutkt.tIOtnet tl'l t.ot NtJ, 2 ln Or~ Ligt.m.*s Um,1: thence N. 22
:J3 poles. to a. stone to mer to Or. Ugon in tnc Long Un~f then~~ N,
SI W, 94 ~•~s #iid 20 linb to a:~ton~ c-orntt to the: Longtmet inG1.rn
Porter's Ht1e:~ thence S, 32 W, Jlpole,s and20 link$ to lh~bcginnieJ'\,S1
......,.,..,.i. t &9 20. j:j,..,f....,,
,. ..... tf;('.{'i'"'.1.,.J
t 0"-d
\l.Yu~I'i'.'id'l
.......... ru..,{) ~'I')
.. ~\.V nook
.. ....··· 38
. .• r1aoe.
y .q, "!"IC:
~O, Mid
. dated
-·. . .
October ll. 1906,

e.

26

JJACl' ~: A v~t of lend irt the wunty Qf tfllndet$01t and State of
Kffitu~ky, tmd beJng Loe 12 oftht Comnrls!.iifoner 11 roper: oflMdt of
hue S. E. Kin~ dec~1 Md bounded ns. follows;! Be:ginnit)g at i
1 · .1...,. m·•··i:· dl"'ft\. .:F•:·u:n"'i'""'"" .,_...,,,;11 P
~ ..... i..e comer "o'--..U\
...., Hl
-:~-·r·ru.1•
1 . ~ v. ne .... ""'•VH -11.li ....·th,.,,.
~
... Jn·
.. ui.., .. u,
•. tL.. ;
th~t~ S. S8 e. 94 poles 10 a 3UJ.kt. comer 1.0 l.Qt #I; th~t: N, 31 2.,
rn pol" and 10 Unks to a !ltnke: com~r to Lot NI. thC'n<:<::· S, 50 E. 42
~to wid 1O Unks to a stak¢ e-c:,mer to
fl 1 in· llr. Ligon' s Une;
thtnce N, 22 K 40 poles and lO links 10 a stake comer to Lot Nl, in
Dt\ Ugon's line, tlleru.:;e M, :SUt f 01 poJ~. to a stake com~rto Lot #J
m1d Ous Portrr; th~n¢t N, 37 W, 30 polt!l to~~;~~ «imtt to Ous
Porter; thence S" 32• 112 W. 36 ,poles a:nd 14 links to the beginning,
containing .3 7,80/i 00 acres.
................ 1;...

wt

.IMCT 2~ A cert~in t~t or pvc:cl of rat1.d lying a.nd bet119: trt the
county of HendctK>n tnd state of Kentucky,. being Lot No. l of the
oommiissioner1s report ofthe· dlvbll)ti ofthre. lltld of but S, E, Kfog,
dM~d. ~ bourided ft! follows: 8(:gioo!ngal a stakccln the m.lddJc
ofrm1s\on and Potter road co:mer to Lee King's t~n" S. It 145
pole$ to ~ itone comtt to l.tr:: King in Dr. P. l,igQn' s HneI tbenee N,
22 50 poles llritl 15 Hnks. to a SlU~ t.sOm.cr to Lot )ve;, 2 m01";
.UgonJs Une; thence: N. SB W. 42 poiei .and SO Bnk:s to a stake c()mer
~o l~,I No, lt then~ S. ii W. l OJ;Xiil¢i Md: Io linki to a stik(: comer
to Lot No, 2: th~nce M. SS E, 94 poll!';$' to a s.tW{., in L~ middle oftoo
Funston and Pm'terroad cornet to wt No•.2; thence N, SB E, 94 pot~~

,s

to a 1mkc in the middle of the Fun;g;ton antl Porttr romi '-Onler to ult
N~. 2; theiiee S, )2.. tl2 W. 39 pole!ii Md 16 Hnk.s to the beginning,
1

1
'
•J.1 ~ 80/liV'i
- ""
COtl<,1:1,1n\TI18,
... ... . vv

·"'"'
"'
-res.
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TRACT JJ; A parcel oflrmd in H~ndcrson Coumy, Kdltln::ky, n~
the rown of Robards and bounded ws fllUo,~.tS! Beginrilng itl M. ash

s1umpcomertoJ. W. O~•; lhentewithsaid Otq's Un~N65"'1/l W
140 poi~ to a rook tu. th~ root ofafl ash m:e; thenoo S.12 W 28 poles
and l 3 tin~ to a mk~ oom~r to Lot No, 3: thence w.hb lime: ofsaid tot
S 6,S.. m/2 E I, 51 potei and 20 links to a stake in Lee Eakioi Une cc.n·ner
to Lot No, 3; thtn¢e N 1~112 E 30 polt•$imdl0Unks tothelx:glnning.
contnl'nJng 26 aores. to,gttltcr with right of way for pMSwny HJ,.lf2
reet \vtderuongtheeas.t 1lne of lots mJm~r5 3,4. St th11 81:md 9 and
along the north side or.Lot No. l,
Ttli\CT 12: A certain piec.e or pMce1 ~ftnnd mHenderson Coumy,.

K~ntucky, said land Uei on me west side of die L& N RJt. and ls the

$trip evt pffby the :i:ll:id milro~d from lhe 16 m;re troot bout>,ln by J. W,
Ligon from Adkins WwL 1lds tmtl is suppose;d 'to CGntain 12 acres.
This hmd is bo1.md<!d on the East by ,the L it N JtR. and wut:h and
west by WidowC~lwdn~ Curry hmd 1100 l. W. Ot~ lwu.1 mid N~to
a point at the northern c:x:trc:m1ty.
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TRACT 14: A certaln tract or pared of fand lying. in the County of
Henderson. StatoofKcntueky. n0:rth ofand in the:: vicfohyofRobards
and by sur,u:::y made Dcceniber 711'. l 89'8, bounded as f{)tfows.'!
Beg.inning at a dead white ouk -comer to J. H. funs ton. J'l.Ulfling thence
with his line :S. 8&-112 W. 3.62 chain;;, to a stak:~ on the e&.i s.id(l of
dfrt road; tite11ce wit:h e:us-t stde of road S. 23 E. 41.07 chains to a
11take at imer~-0tfo11 ofto;l.d: them::.¢ with N. w. Side ofroed N. 32,.
3/4 :K 30JUC chains to o stake fo F. A, Portet'$ line 20 rinks from
c•mer; th~neewith f'unsto11':; Hn¢ N. 58 W. 36.34 chains ma black
oak stump; thence S. 18.. !Jl R. 4.44 chain:s, to a white oak stump;
therm~ S 2~112 B, J.13 chains to the beginning, containing 64.88
acres.
The above 14 Tracts being the same property acquired by Leo King Farm, LLC by Deed
dated January 1, 2015 of record in Deed Book 610, Page 673, in the Henderson County Clerk's
office.

Tract 15: Being all of Lot 1 of the Hillary L. Raley Minor Subdivision as shown on plat of
recorded in Plat book 5, Page 189, in the Henderson County Clerk's Office, to which plat
reference is made for a more accurate description.
The above being the same property acquired by Leo King Farm, LLC by Deed dated
January 1, 2015 of record in Deed Book 610, Page 672, in the Henderson County Clerk's office.
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Tract 16:
A certain tract or parcel located approximately 0.7 miles northwest of
the City of Robards, Kentucky on Ky Hvvy 283 in. Henderson County.
and being more particulai-ly described

as

follows:

Beginning at an iron pin set in the west right-of-way line of Ky Hwy
283. said point being located 30 feet wes1 or the centerline of the
existing pavement of said highway. bdng a comer to Doris Jean Hope
Jot, a plat of which is r-ecordcd jn Plat Book 7 Page 62 in the
Henderson County Court Clerk's Office, s.aid pojnt being located
North 63 degrees 0.5 minutes .50 seconds Wes.1, 0.15 f'eet from a ½
inch rebar by PLS # 1 733 Cound near the southeast corner of said
Hope lot~ and said point being located 30 feet west of Smte Project
(SP) 1278 Station 266+67,61; thence with .said right-of-way Une,
running parallel with .and 30 feet west of the centerline of'the existing
pavement of said Ky Hwy 283, the following six (6) calls;
{1) SOUTH 07 DEGREES 29 MTNUTES 32 SECONDS WESTco a

distance of 419. 73 -feet to an iron pin set in said righ1-of~way line
30 feet west of Stei, 262+48. () l ;
(2) SOUTH 07 DEGREES 02 MINUTES 21 SECONDS WEST, a
di.s1ance of 48 8.42 foet to an iron pin set in said right-of:.way line
30 feet west o:f Sta. 257+59.68;
(3) SOUTH 07 DEORE£S 09 MINUTES 3 l SECONDS WEST, a
distance of43S.64 foet to an iron pin set in said right-of-way line
30 feet west of Sta. 253+24.03;
.(4) SOUTH 07 DEGREES 06 MINUTES 24 SECONDS WEST, a
distance of" 46 l ,45 feet to an 3ron pin sel in said right-o:C-way I ine
30 feet west of Sta. 248+62.55;

(5) SOUTH 07 DEOREES 13 MINUTES 57 SECONDS WEST, a
distance of608.04 feet to an iron pin set in said rlght--0f-way line
30 feet west of Sta. 242+54.46~
(6) SOUTH 07 DEGREES 15 MTN UTES 43 SECONDS WEST. a
distance of503.6S feet to an iron pin set at the intersection of the
west right-of-way Une of said Ky Hwy 283? 30 feet west of the
centcrllne of the existing pavement of same~ and the north rightof-way line of Ky Hwy 416, 30 fcetnorthofthe centerlineofthe
existing pavement of same, said Ky Hwy 416 right-o.f..way having
been conveyed to the: Commonwealth ofKentucky by L. B. Eblen
in Deed Book 95 Page 364;
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Thence with the north right·of-way line of said Ky Hwy 416. running
parallel with and 30 feet north of 1he centerline of the existing
pavement. th.e following three (3) calls:
(l) SOUTH 88 DEGREES 39 MINUTES 57 SECONDS WEST,. a
distance of 142_94 feet to an iron pin set in said north right-ofway line;
(2) around a curve to the left, through a central angle of ]6
DEGREES 57 MINUTES 10 SECONDS. an arc distance of
319.:25 feet, a chord bearing of SOlJ"IH 80 DEGREES 11
MINUTES 22 SECONDS WEST. a distance of318.09 feet to an
irDn pin set in said north right-ot:.way linCi
(3) SOUTH 7L DEGREES 42 MINUTES 47 SECONDS WEST, a
distance of 24 1.60 feet to an iron p1 n set in said north right-ofway line:J and being in the nonh line of Tract .3 of the Mtlton
Crowder property recorded in Deed Book 429 Page 192;
Thence with said Crowder Tract 3 .. NOR"JH 81 DEGREES 55
. M1NUTES 09 SECONDS WEST, a distnn-ce of723.82 feet to an iron
pin Bet at the southeast corner- of Tract 1 of the Milton Crowder
property recorded in Deed Book 429 Page 192; thence with said
Crowder Tract 1, the following four (4) calls:

(1) NORTH 08 DEGREES 49 MINUTES 51 SECONDS EAST, a
distance of 709.50 feet to an iron pin set at a comer to said
Crowder Tract 1;
(2) SOUTH 81 DEGREES 55 MINUTES 09 SECONDS EAST, a
distance: of 27, 72 feet to an iron pin set at a corner to sa:irl
Crowder Tract I:
(3) NORTH 1S DEGRE ES 34 MINUTES S 1 SECONDS EA ST. a
distance • f 846. 12 feet to an iron pin set at a corner to said
Crowder Tract 1;
(4) NORTH 82 DEGREES 55 MINUTES 09 SECONDS WEST, a
distance of 544.50 feet to the northwest com-er of said Crowder
Tract 1. being in thr:: east line of Tract 2 of the Milton Crowder
property recorded in Deed Book 429. Page 192, and betng
located Sou1h 62 degrees 49 rnintttes 21 seconds West. 2.5.00 feet
from a reference iron pin set inside this~ the Katherine Marshall

property;
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Thence with sa.id Crowder Tract 2 and with Parcel B-Tract 1 of the
Leo & Ma:rk Mattingly property recorded in D~ Book 484 Page
281 t NORTH 22 DEGREES 04 MfNUTES 47 SECONDS EAST, a
distance of 2088.00 feet to a wood fence comer post, said fence
comer post being located North 19 degrees 15 minutes 25 seconds
West. 25.00 feet from an iron pin set inside tllis~ the Katherine
Marshall property; thence SOUTI-1 63 DEGREES 05 MrNUTES SO

,.

SECONDS EAST, a distance of 840. lS feet to an iron pin set at the
soulhwe.st corner of said Hope lot; thence with said Hope Jot 1 SOUTH
63 DEGREES 05 MINUTES SO SECONDS EAST, a distance of
461.07 feet to th<: point of beginning containing 108.13 19 acres and
being subject to aJl legal written and unwritten easements and rights
of way. This des(:.riptio11 was prepared from a physical s.urvey
conducted under the di:n::ction of Dennis E. Branson. Ky PLS # 2532
on 5-01-0.3. All references herein to .. iron pin set" are 5/8 inch
smooth•sidcd ironprns 24 inches in length with a plastic cap bearing
the number 2532. Thi:s survey was conducted by the method of
closed random traverse, the unadjusted.mathematical error of closure
ratio of whtch was 1 ~97, 13 I with an angular error of l second per
angle.
The above being the same property acquired by Leo King Farm, LLC by Deed dated
January 1, 2015 of record in Deed Book 610, Page 680, in the Henderson County Clerk's office.
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HOLDING PAGE FOR EXHIBIT B
Preliminary Lease and Easement Improvement Plan and Acreage Calculation
To be Delivered with Option Notice
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HOLDING PAGE FOR EXHIBIT C
As Built Lease and Easement Improvements and Final Acreage Calculation
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EXHIBITD
Lease and Easement Compensation

(2)

Payment for Lease and Easements.
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(4)

Payment Allocation Schedule.
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Kentudy

SOLAR LEASE AJ\'1} EASEMENT AG.REEMENT
1.
Parties. This Solar Lease and Easement Agreement (°Agreement") is made and entered
, 2020 ("Effective Date"), by and between Mary Davis,
as of t h e ~ day of ~w"'V~
a married woman dealing in her sole and separate property ("Owner") and Boulevard
Associates. LLC, a Delaware limited liability company ("Operator"), which are sometimes
individually referred to as a "Party'' and collectively as the "Parties".
2.
Proiect. This Agreement relates to the solar-powered electrical power generation and
transmission project known as the "Sebree Solar Energy Center" to be located in Henderson
County, Kentucky ("Project"), which may be wholly or partial1y located on the Owner's property
legally described on the attached Exhibit A to this Agreement ("Owner's Property"). Upon
Operator's exercise of the Option (as defined below), the Proj ect shall include (i) the Lease of
Owner's Property described in Section 4, (ii) the Easements referenced in Section 5 that are located
on the Owner's Property, and (iii) the Improvements referenced in Section 8 to be constructed on
Owner's Property. The Lease, Easements and [mprovernents are sometimes collectively referred
to as the "Operator Property 11 •

3.
Option. Owner grants to Operator an exclusive option ("Option") to acquire the Lease and
Easements referenced in Sections 4 and 5 in accordance with the following terms and conditions.
Operator shall be entitled to acquire the Lease and the Easements in their entireiy or in part, as
Operator deems appropriate.
3. I
Option Term. The period during which Operator may exercise the Option shall
be for a tenn of four (4) years commencing on the Effective Date (''Option Term'1).
3.2
Option Pavme.ut.. As consideration for the granting of the Option, Operator
agrees to pay Owner the Option Payment set forth in Exhibit D.
Vse af Oit'iiei'S Pmp~. During the Option Term, Operator and its employees,
3.3
agents and contractors shall have.:: a right to enter upon the Owner's Property and the right of
ingress and egress over and across the Owner's Property for the purposes of (i) surveying the
Owner's Property~ (ii) performing such other tests and studjes as Operator may desire in
connection with the Option, including. without limitation., environmental, avian and culturaJ
resource assessments, and geotech• ical, foundation and soil tests, provided that such activities do
not unreasonably interfere with Owner's use of the Owner's Property; and (iii) installing,
maintaining, operating, inspecting and removing one or more weather related instruments
(''Weather Instrument") and fencing of said Weather Instrument and including the performance
of all tests and studies associated therewith. Owner shall not permit any other individual or
entity except Operator or its affiliates to install a Weather Instrwnent on Owner's Property.

3.4
Right to Grant Option. Owner warrants and represents to Operator that (j) the
statements in Section 9 concerning Owner' s title to the Owner' s Property are true and correct;
(ii) Owner has the authority to grant this Option to Operator without the consent or approval of
any other party; and ( iii) there are no other existing options, rights of first refusal, contracts to

purchase, leases or mortgages that would prevent Operator from exercising its rights with respect
to the Option.
3.5
Exercise of Option. Operator may exercise the Option by giving written notice
to Owner ("Option Notice") at any time during the Option Term. Operator sha ll specify in the
Option Notice the Commencement Date referenced in Section 6.1.1 , which date shall be no later
than the expiration of the Option Term . On the Commencement Date, the Lease and Easements
referenced in Sections 4 and 5 shall automatically become effective, and the Parties shall be
subject to all of the terms and conditions of this Agreement with respect to such Lease and
Easements and all rights and obligations relating thereto.
3.6
Termination of Option . If Operator fails to exerc ise the Option within the
Option Term, the Option and the rig hts of Operator as the optionee shall automatical ly terminate.
4.
Lease. Upon exercise of the Opt1on by Operator. Owner leases to Operator, and
Operator leases from Owner, Owner's Property for the Lease and Easement Tem1 (defined in
Section 6.1) in accordance with the terms and conditio ns of this Agreement ("Lease"), which
Lease grants Operator and its agents, contractors, and employees the right to use the Owner's
Property for the fo llowing permitted uses:
4.1
Construction Right. O perator leases Owner's Property for the purpose of
constructing, operating, maintammg, repairing, replacing, and removing all or any part or
component of the Improvements whether located on Owner's P roperty. Operator may exercise
its right to use all or any part of the Owner's Property as and when Operator deems it necessary
or advisable to do so to perform the activities fo r which this right is g ranted, including, without
limitation, staging areas and parking for Operator's employees.
4.2
Access Right. Operator leases Owner's Property for unobstructed vehicular and
pedestrian access and ingress to and egress from the Improvemen ts, Owner's Property and any
public roadways, and to construct, maintain, and utilize Roadway Improvements on the Owner's
Property. Owner shall not permit others to obstruct or damage the roads or Roadway
Improvements loca ted on the Owner's Property or in any other way interfere with Operator's
rights under this right. Operator shall repair any damage done to Roadway improvements wh ich
result from use by Operator, its agents, servants or employees. Such roads shall be maintained in
the condition necessary for use by Operator"s equipment, and w ith regard to existing roads, shall
be maintained in at least the condition that existed prior to Operator's use.
4.3
Solar Panels Right. Operator leases Owner's Property for Operalor to construct,
operate, replace, relocate, remove, and maintain Solar Panels and the appurtenant Collection
Facilities, together w ith associated roads and parking areas on Owner's Property.

Collection Facilities Right. O perator leases Owner's Property for Operator to
4.4
construct, operate, maintain, replace, relocate or remove Collection Facilities on and under the
Owner's Property.
4.5
Substation Right Operator leases Owner's Property for Operator to construct,
operate, maintain, replace, relocate or remove one or more Substations on Owner's Property.
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4.6
Telecommunication Right. Operator leases Owner's Property for Operator to
construct. operate, maintain, replace. relocate or remove Telecommunication Facilities on and
under the Owner' s Property.

Weather lnstrnment Right. Operator leases Owner' s Property in order to
4.7
construct. operate, replace, relocate, remove, and maintain a Weather Instrument and the
appurtenant Collection Facili ties on Owner's Property.
Battery Facilities Right. Operator leases Owner' s Property in order to construct,
4.8
operate, replace, relocate, remove, and maintain one or more Battery Facilities on Owner' s
Property.
5.
Grant of Easements. Upon the exercise of the Option by Operator, Owner grants to
Operator, and Operator accepts from Owner, for the Lease and Easement Tenn referenced in
Section 6.l, the following easements over and across the Owner' s Property in accordance with
the terms and conditions of this Agreement. The following easements are for the benefit of
Operator and Operator's agents, contractors and employees and located on the Owner' s Property
and are collectively referred to as the "Easements".
5. l
Sun Non-Obstruct:an. Easement. Owner grants Operator an irrevocable,
exclusive easement for the right and privilege to use, maintain and capture the free and
unobstructed sunl ight over and across the Owner's Property. Owner shall not engage in any
activity on Owner's Property or any other neighboring property owned by Owner that might
interfere with the sunlight direction over any portion of Owner's Property; cause a decrease in
the output or efficiency of any Solar Panel or Weather Instrument; or otherwise interfere with
Operator·s operation of the Project or exercise of any rights granted in this Agreement
(collectively ''lnterference").This grant of the easement expressly includes the right of Operator
to enforce Operator's rights, including the physical removal of trees or structures (except existing
trees and structures) causing Interference to the Project contemplated by Operator. Operator
shall notify Owner before making any such removals.
5.2
Effect:r E~sement. Owner grants to Operator an easement over Owner' s Property
for visual, view, 1·1gbr, flicker, noise, shadow, vibration, electromagnetic, elecnical and rad io
frequency interference, and any other effects attributable to the Project located on the Owner's
Property.
6.
Term. The term of this Agreement (''Term") includes the Option Term referenced in
Section 3.1 , the lnitia l Lease and Easement Tenn as described in Section 6. 1. l and the Extended
Lease and Easement Term as described in Section 6.1.2 (together, the Initial Lease and Easement
Term and the Extended Lease and Easement Tenn, if applicable. is defined as the "Lease and

Easement Term").
6.1

Lease and Easement Te,..m.

6.1. l Initial Le.ase a,w} Easement Term. The initial tem1 of the Lease and
Easements shall commence on rne <':late specified by Operator in the Option Notice
("Commencement Date"). The initial term of the Lease and Easements shall end thirty (30)
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years after the Commencement Date (the "Initial Lease and Easement Term"), subicct to the
rights of renewal and termination as provided in this Agreement.
6.1.2 Extended Lease and Easement Term. Operator shall have the right to
extend the Term of this Agreement for two (2) consecutive terms of five (5) years each in
accordance with the terms and provisions of this Agreement (collectively "Extended Lease and
Easement Term") by providing written notice to Owner of Operator's intenl to extend the Term
within one hundred eighty (180) days of the end of the existing Term. Each Extended Lease and
Easement Term shall begin on the expiration date of the Initial Lease and Easement Term or
previous Extended Lease and Easement Term, as the case may be. During the Extended Lease
and Easement Term , Operator shall pay Owner the amounts set fo11h in Exhibit D as the
consideration for the Lease and Easements.

6.1.3

Delavs During Lease and Easement Term. At Operator's option, the

Term may be extended for a period of time equal to the period of time during which operation of
the Project is delayed or suspended because of the occurrence of a Regulatory Suspension or
Force Majeure, which are defined as follows:
(i)

''Regulatory Suspension" shall mean the enactment or application of

any law, order, rule, or regulation of the Kentucky Public Service Commission, Federal Energy
Regulatory Commission, or other local, state, or federal government authority having jurisdiction
over the Project or Operator, or the failure of any such governmental authority to issue an
approval or permit pursuant to any such law, order, rule, or regulation, which res ults in the delay,
interruption, or suspension of the production, sale or transmission of electricity from the Solar
Panels; and
(ii)

"Force Majeure" shall mean causes beyond the reasonable control of

and without the fault or negligence of the Party claiming Force Majeure, including but not limited
to acts of God, labor unrest (including, but not limited to, slowdowns, picketing, boycotts or
strikes), flood, earthquake, storm, fire, lightning, explosion, power failure or power surge,
vandalism, theft, the cutting of power, transmission or other lines, wires or cables to the Project by
persons other than Operator's employees or contractors, epidemic, war, revolution, riot, civil
disturbance, sabotage, change in law or applicable regulation subsequent to the Commencement
Date and action or inaction by any federal, state or local legislative, executive, administrative
judicial agency or body which in any of the foregoing cases, by exercise of due foresight such
Party could not reasonably have expected to avoid, and which, by the exercise of due diligence, it
is unable to overcome.
The Parties shall be excused from perfom1ing their respective obligations under this
Agreement and shall not be liable in damages or otherwise if and to the extent that they are unable
to so perform or are prevented from performing by a Force Majeure, provided that: ( i) the nonperforming Party, as promptly as practicable after the occurrence of the Force Majeure, but in no
event later than thirty (30) days thereafter, g ives the other Party written notice describing the
particulars of the occurrence; (ii) the suspension of performance is of no greater scope and of no
longer duration than is reasonably required by the Force Majeure ; (iii) the non-performing Party
uses good faith and commercially reasonable efforts to remedy its inability to perform; and (iv) as
soon as the non-perfom1ing Party is able to resume performance of its obligations excused as a

4

resull of the occurrence, each Party shall give prompt written notification thereof to the other Party.
6.2
Termination by Operator. Provided Operator is not in default under any term of
this Agreement, Operator, at its option, shall have the right to terminate this Agreement at any
time during the Tern, of the Agreement, as to all or any part of the Operator Property.
Tennination shall be effective thirty (30) days after written notice of such tennination to Owner.
If Operator's notice is a full termination of the Operator Property, the Parties shall be relieved of
all further duties and obl igations under this Agreement, other than ( i) the payment of any accrued
and unpaid obligations owed by either Party as of the date of termination; (ii) the removal of the
Improvements by Operator pursuant to Section 8.11 ~ and (iii) any other obligations and liabilities
that are expressly stated in this Agreement to survive such termination. Upon any such partial
termination by Operator, the Parties shall be relieved of all further duties and obligations under
this Agreement with respect to the portion thereof tem1inated by Operator. subject to the
obligations and liabilities referenced in items (i) through (iii) above that shall continue to be
applicable to the tem,inated portion of this Agreement. The Parties agree to execute an
amendment to this Agreement evidencing s uch partial termination.
7.
Pa~·ments. lf Operator exercises the Option referenced in Section 3, Operator agrees to
pay Owner the amounts set forth in Exhibit D as consideration for the Lease, Easements and
Operator's other rights and interests in the Owner's Property.
8.
Improvements. Operator shall have the right, at its sole cost ;ind expense, to construct,
install, maintain. use, operate, repair, replace, relocate and remove a!J facilities, structures,
equipment, machinery, wires, conduit, cables, poles, materials and property of every kind and
character required for the construction and operation of portions of the Project on the Owner's
Property, including. but not limited to, the Solar Panels, Collection Facilities, Substations,
Telecommunication Facilities, Weather Instruments, Roadway Improvements and Battery
Facilities referenced in Sections 8. l through 8. 7 (collectively, the 1'Jmprovements").
8. 1
"Sol ar Panels" shall mean any photovoltai c energy system designed for the
generation of e1ectrical power from the collection of sunlight, including without limitation, the
photovoltaic panels, foundations, support structures, braces and related equipment.

8.2
"Collection Fa1cilities'' shall m ean all Improvements whose purpose is to deliver
electrical power generated by the Solar Panels to an e lectrical power grid or other system,
including without limitation transfom1ers, overhead and underground electrical collection lines,
telecommunication lines. spli ce boxes and interconnection facilities.
8.3
"Subs-rdtiuns" shall mean electrical lines, meters, monitoring and control
equipment, sw·Jtches, lransfom,ers, all structures, equipment, enclosures, fencing, security
devices, and other electrical and communications equipment necessary to condition and increase
the voltage of e lectricity generated by the Project to make it suitable for transmission on. and to
deliver it to, Collection Facilities connected to an electric power grid or other system.

"Telecommur.ication FacWt;e§" shall mean all Improvements whose purpose is
8.4
to provide telecommunicat'10n services so·1 e·1y relating to the Project or any of Operator' s solar
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powered projects, including telephone, closed-circuit television, microwave, internet, computer
data and other telecommunication services.

"Weather Instrument" shall mean instruments used primarily to gather and
8.5
transmit sunlight and meteorological data relating to the Project, and includes the instrument's
foundations, guy wires, sunlight and meteorological data acquisition equipment, power source,
and any required data and electrical transmission lines.
"Roadway Improvements" shall mean all improvements that may be necessary
8.6
to construct, maintain and repair any new and existing roadways and other means of ingress and
egress over, across and along the Owner' s Property, including paving or surfacing of the
roadways with aspbalt, gravel or other roadway materials, installation of road signs and the
construction and installation of culverts, bridges, drainage ditches, gates, cattle guards and
similar structures and facilities.
"Battery Facilities" shall mean a type of equipment that can be g iven a new
8.7
charge by passing an electric current through it designed for the storage of electrical power
including without limitation, batteries and other devices for storage of electrical energy,
foundations, support structures, braces and related equipment.
Ownership of Improvements. Except as otherwise provided in Section 11.7, all
8,8
Improvements shall at all times remain the property of Operator, and Owner shall have no right,
title or interest therein. All Improvements constructed or placed on the Owner's Property by
Operator during the Term of this Agreement may be repaired, replaced, relocated, removed,
added to or expanded upon by Operator at any time during the Term of this Agreement. Owner
expressly waives any statutory lien or common law liens on the Improvements to which Owner
might be entitled.
8.9
Construction Liens. Operator shall not permit any liens arising out of Operator's
use of the Operator Property under this Agreement to be filed against the Owner's Property.
Operator shall, within sixty (60) days after it receives notice of the lien, provide a bond or other
security that Owner may reasonably request, or remove such lien from the Owner's Property in
the manner provided by applicable law.
8.10 Location of Improvements. The acreage required from the Owner's Property for
the Improvements for which the Lease and Easements are being granted ca1mot be determined
until the completion of Operator' s inspection, testing, study and s urveying of the Owner's
Property during the Option Tem1. Along with the Option Notice, Operator shall deliver to
Owner a proposed plan of development showing the contemplated locations of the Improvements
and a preliminary calculation of the acreage as determined by the area bounded by a perimeter
fence required for the Project, which shall serve as the Exhibit B to this Agreement. During the
final development and construction of the Project, such locations may need to be amended.
Following construction of the Project, Operator shall provide- Owner an "as-built" survey of all
Improvements on Owner' s Property and the final calculation of the acreage as determined by the
area bounded by a perimeter fence required for the Project, which shall serve as Exhibit C to this
Agreement. Further, following construction, the Improvements may need to be relocated or
rerouted by Operator, which Operator may perform, at any time during the Tenn of this
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Agreement, so long as the nature and extent of any such relocated or rerouted Improvements are
not materially different and impose no materially greater burden on the Owner's Property than
the original locations or routes, and so long as Operator takes commercially reasonable efforts to
minimize disruption or inconvenience to Owner.

8. 11

Removal of Improvements. Upon full or partial termination of any of the Lease
Rights or Easements, Operator shal l remove all Improvements and restore the area formerly
occupied by the lmprovcments to substantially the same physical condition that existed
immediately before the construction of the Improvements (the "Removal Obligations''). At
Owner's request, all or any part of the Roadway Improvements may be left for use by Owner.
8.12 If a governmental authority docs not require a performance bond or security for
removal of the lmprovements, then upon the earlier to occur of: (i) the termination of this
Agreement; or (ii) on the twentieth (20th) anniversary of the commercial operations date of the
Project, Operator shall obtain and deliver to Owner a bond in form and substance reasonably
satisfactory to Owner securing Operator's Removal Obligations (the ''Removal Bond"). The
RernovaJ Bond shall be equal to the estimated amount, if any (the ''Net Removal Costs"). of
removing the Jrnprovements from Owner's Property. Operator shall not be required to deliver
such RemovaJ Bond to Owner if Operator has delivered such a bond in connection with the
pcm1itting of Owner's Property or any other portion of the Improvements for the Project. Once
in place, Operator shal I keep such bond, or a like replacement, in force throughout the remainder
of the Term. The Net Removal Costs shall be determined by the Pa11ies hereto acting 1n good
faith. 1f the Parties cannot agree upon the Net Removal Costs within s ixty (60) days of their first
attempt to do so, then the Net Removal Costs shall be determined by an independent engineer
mutually selected by the Parties. If the Parties cannot agree upon such independent engineer
within the next thirty (30) days, then by an independent engineer appointed by a District Judge of
Henderson County, Kentucky; and the decision of such an independent engineer (however
selected) as to the Net Removal Costs s hall be conclusive as between and binding upon. the
Parties. If an independent engineer is selected, then the Parties hereto shall equally share all of
the costs associated with the independent engineer's determination of the Net Removal Cost. If
the Removal Bond is unavailable or an alternate form of security is more economical or
desirable, then Operator may substitute an alternate form of security, such as a letter of credit,
other form of bond, or guarantee reasonably acceptable to Owner that provides substantially
equivalent security as the Removal Bond.
9.
Ownership a nd Title Matters. Owner warrants and represents to Operator, both as of
the Effective Date, and as of the Commencement Date as fo llows:

A uthority. Owner represents and warrants that it is the holder of fee simple title
9. I
and is the sole owner of the Owner's Property and has the unrestric ted right and authority to sign
this Agreement and to grant Operator the Lease and Easements and o ther rights granted in this
Agreement. When s igned by both Parties, this Agreement constitutes a valid and binding
agreement enforceable against Owner in accordance with its terms.

Other A2recments. The Owner's Property is not subject to any other
9.2
agreements, options, rights of first refusal or other prior right of any party to purchase, lease or
acquire easements in the Owner's Property, or create any prior claim or right that would preclude
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or interfere with Operator's rights and interests under this Agreement and the Lease and
Easements.
9.3

Minerals. Intentionally omitted.

Owner Mortgage. Except as disclosed by Owner to Operator at the time of the
9.4
execution of this Agreement by Owner, there are no mortgages encumbering the Owner's
Property ("Owner Mortgage").
9.5
Notice a nd O pportunity to Cure. If there is an Owner Mortgage encumbering
Owner's Property and Owner receives from the holder thereof any notice that payments are
overdue, Owner shall notify Operator and each Operator Mortgagee (as defined at Section 13.1)
by sending a copy of such overdue payment notice to Operator by the earlier of (i) five (5) days
after receipt, or (ii) three (3) business days prior to the date by which a default under or in respect
of such Owner Mortgage could occur. If Operator or any Operator M ortgagcc detennines that it
would be in Operator's interest to make such payments to Owner Mortgagee on Owner's behal f,
whether as a result o f receiving such notice or o therwise, Operator sha ll have the right to make
such payments and to credit the payments so made against the Annual Installment Payment next
due under the Agreement.
9.6
S ubordination, Non-Disturbance & Attoroment Agreement. If there is an
Owner Mortgage encumbering Owner's Property, Owner shall cooperate w ith Operator to obtain
a S ubordination, Non-Disturbance and Attomment Agreement ("SNDA") in the fom1 prepared
and provided by Operator, from each Owner Mortgagee, purs uant to which such Owner
Mortgagee agrees, among other things, not to disturb Operator's possession and use of the
Owner's Property. Owner shall not incur any loss in income, expense, obligation or liability
with regard to the SNDA. Operator shall, at its sole cost and expense, record each such SNDA
in the Office of the County Clerk in which Owner's Property is located. If Owner fails to deliver
a SNDA from each Owner Mortgagee, Operator may, at its sole option, either (i) te1minate this
Agreement immediately upon written notice to Owner, or (ii) take such action as Operator deems
reasonably n ecessary to effect the rights granted to Operator hereunder, and off-set all amounts
expended in s uch efforts against the Annual lnstallment Payments and any other amounts due
hereunder or in respect hereof.
l 0.
Representations and \-Varranties of Owner. Owner hereby makes the following further
representations and warranties both as of the Effective Date. and as of the Commencement Date:
I 0.1
Physical Condition. Owner has no knowledge of any existing physical
conditions of the Ow ner's Property which would prevent, significantly restrict or make more
expensive Operator's development of the Owner's Property for the purposes specifi ed in this
Agreement. or which could, w ith the passage of time, or the g iving of notice, constitute a
violation of any currently applicable governmenta l law, ordinance, order, rule or regulation.

10.2 Legal Restrictions. Owner has no knowledge of any law, regulation, ordinance
or order of any local, state or federal governmental authority which would prohibit or
significantly restrict Operator's development of the Owner's Property pursuant to this
Agreement. This Agreement does not violate any contract, agreement, instrument, judgment or
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order to which Owner is a party or which affects the Owner's Property. To the best of Owner's
knowledge, the Owner' s Property is currently in full and complete compliance w ith all
governmental laws, ordinances, orders, rules and regulations applicable to the Owner's Property.
I 0.3 No Litigation. No litigation is pending and, to the best of Owner' s knowledge,
no litigation or administra6ve actions are proposed, threatened or anticipated with respect to any
matter affecting the Owner's Property. If Owner learns of any litigation or administrative action
proposed, threatened or instituted with respect to the Owner' s Property, Owner shall give
Opera tor notice within thirty (30) days thereof.
10.4 Survival. The representations and wa1Tanties set forth in this Section 10 shall
survive the execution and delivery hereof.

11.

Use, Operation and Maintenance.

I 1. 1 Exclusive Use by Operator. Operator shall have the exclusive right (i) to use
and possess the Owner Property in connection with the Project and other similar solar-powered
electrical power generation projects; (ii) to investigate, inspect, survey, and conduct tests of the
Owner's Property, including, but not limited to, meteorological, environmental, archeological
and geotechnical tests and studies; ( iii) to use and convert all of the sunlight resources on the
Owner's Property; and (iv) to undertake such other activities on the Owner's Property that may
be related to the Project, including, without limitation, the storage of Solar Panels, materials and
equjpment during the installation and construction of the Improvements; development and
operation of communications systems; and site tours of the Project for visitors and other
interested parties.
11.2 No Required Installation or Operation. Nothing in this Agreemen t shall be
interpreted as imposing on Operator any obligation to install Solar Panels or other Improvements
on the Owner's Property, or to operate the Project on the Owner's Property. Operator shall have
the sole discretion to determine if and when any Solar Panels and other Improvements may be
constructed on Owner's Property, and if and w hen to commence the operation of the Project on
the Owner's P roperty.
11.3 Permits and Approvals. Operator shall be responsible, at its sole cost and
expense, for obtaining any governmental permits and approva ls necessary for the construction
and operation of the Project and the construction and operalion of the Improvements. Owner
shall cooperate with Operator as necessary to obtain any governmental or utility approvals o r
permits, including, w ithout limitation, signing any applicati ons for such approvals, provided that
Owner shall n ot incur any loss in income, expense, obligarion or liability with respect to
Operator obtaining such permits or approvals.

1l .4 Compliance with Laws . Operator shall comply in all material respects with
valid laws applicable to the Owner's Property and the Operator Property. Operator shall have
the right, in its sole discretion and at its sole expense, 1n Operator's name to contest the validity
or applicability to the Owner's Property and the Operator Property of any law, ordinance, statute,
order, regulation, property assessment or the like made by any governmen tal agency or entity.
Operator shall control any such contest and Owner shall cooperate with Operator in every
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reasonable way in such contest, provided that Owner shall mcur no expense, obligation or
liability with regard to such contest.
11.5

Care and Appearance. Operator, in its exercise of the lease, easement and other

rights granted hereunder shall, at all times, maintain the Owner's Property and the Improvements
in a reasonably neat, clean and presentable condition. Operator shall not willfully or negligently
damage or destroy the Owner's Property and shall keep the Owner's Property clean and free of
debris created by Operator, its contractors, or others brought on to the Owner's Property by
Operator. Operator shall not use the Owner's Property for storage, except for materials,
construction equipment and vehicles directly associated with construction or maintenance of the
improvements on the Owner's Property or adjacent properties that are part of the Project.
At Owner's request, Operator shall repair or replace any
I I.6 Fences and Gates.
fences, gates or cattle guards damaged or removed in connection with Operator's activities on
the Owner's Property. Fences removed from the Owner's Property, if replaced, shall be re-built
by Operator at its expense in mutually agreeable locations. All fence repair and construction
shall be substantially similar to the construction of existing fences and cattle guards on Owner's
Property. Any gates opened for access to Owner's Property by either Party shall be closed
immediately after passing through so that livestock may not pass through. Once completed, all
replacement fences, gates and cattle guards shall be owned and maintained by Owner. Upon
abandonment or termination of the rights granted to Operator in this Agreement, any fences,
gates and cattle guards installed by Operator shall remain and become the property of Owner.
To minimize the need for temporary fencing, Owner will cooperate with Operator to avoid
pasturing animals on or near the Improvements during periods of construction, maintenance or
removal activity by Operator. Owner will discuss with Operator what temporary fencing 1s
necessary during the periods of construction, maintenance or removal activity by Operator.
11 .7 Roadwa\' Maintenance and Repairs. Operator agrees to maintain and repair all
Roadway improvements located on the Operator Property; provided, however, Owner shall
reimburse Operator for any costs and expenses incurred by Operator to repair any damage or
perform any special maintenance of the Roadway Improvements caused by Owner or any person
using the Roadway improvements with Owner's permission, other than Operator.

I 2.

Taxes.
12. I

O,n1er's Taxes. Owner covenants and agrees to pay prior to delinquency all real

and personal property and ot'ner taxes, general and special assessments, and other charges of
every description ("Taxes") levied or assessed against the Owner's Property and all
improvements thereon by governmental authorities, other than Operator's Taxes referenced in
Section 12.2 (Taxes, excepting Operator's Taxes, are hereinafter referred to as "Owner's
Taxes").
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12.3 ,Failure to Pay. In the event either Party fails to pay their share of Taxes prior to
delinquency, the other Party shall have the right to pay such Taxes and any accrued penalties or
interest, which payments shall increase or be offset against other Payments due under this
Agreement.
12.4 Operator's Right to Contest. Operator may contest the legal validity or amount
of any Operator's Taxes for which it is responsible under this Agreement, and may institute such
proceedings as it considers necessary, provided that Operator shall bear all expenses in pursuing
such contest or proceeding. With respect to any Taxes which may constitute a lien on the
Owner's Property, Operator shall promptly pay such Taxes unless the proceeding in which it
contests such Taxes shall operate to prevent or stay the collection of the Taxes so contested or
unless Operator removes any such lien by bonding or otherwise. Owner agrees to render to
Operator all reasonable assistance in contesting the validity or amount of any such Taxes, with
the exception of Taxes levied by Owner, including joining in the signing of any reasonable
protests or pleading which Operator may deem advisable to file; provided, however, that
Operator shall reimburse Owner for its reasonable out-of-pocket expenses, including reasonable
attorneys' fees incurred in connection with providing such assistance.
13.

Mortgage of Operator Property.

13.1
Right to Mortgage. Operator may, upon written notice to Owner, but without
requiring Owner's consent or approval, mortgage, collaterally assign, or otherwise encumber and
grant security interests in all or any part of its interest in this Agreement and the Operator
Property. These various security interests in all or a part of this Agreement and the Operator
Property are collectively referred to as an "Operator Mortgage" and holder of such security
interest, an "Operator Mortgagee". Any Operator Mortgagee shall use the Operator Property
only for the uses permitted under this Agreement. Whenever Operator has granted a security
interest under this Section 13, it will give Owner notice of the Operator Mortgage (including the
name and address of the Operator Mortgagee for notice purposes) to Owner within thirty (30)
days; provided that failure to give this notice shall not constitute a default under this Agreement,
but rather shall only have the effect of not binding Owner to provide such Operator Mortgage
notice until the Operator and its address is given to Owner.
13.2 Notice of Default and Opoortunitv to Cure. As a precondition to exercising
any rights or remedies related to any alleged default by Operator under this Agreement, Owner
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shall give written notice of the default to each Operator Mortgagee at the same time it delivers
notice of default to Operator, specifying in detail 1he alleged event of d efault and the required
remedy. Each Operator Mortgagee or its designee shall have the right, but not the obligadon1 to
cure any default as Operator, and/or the right, but not the obligation, to remove any
Improvements or other property owned by Operator or such Operator Mortgagee located on the
Owner's Prope1ty to the same exteot as Operator. The cure period for any Operator Mortgagee
shall be the later of (i) the end of the Operator cure period under Section 18; (ii) thirty (30) days
after such Operator Mortgagee's receipt of the default notice; or (iii) if applicable, the extended
cure period provided for in Section 13.3. Failure by Owner to give an Operator Mortgagee
notice of default shalJ not diminish Owner' s rights against Operator, but shall preserve all rights
of the Operator Mortgagee or its designee to cure any default and to remove any Improvements
or other property of Operator or the Operator Mortgagee located on the Owner's Property.
13.3 Extended C ure Period. If any default by Operator under this Agreement cannot
be cured without the Operator Mortgagee obtaining possession of all or part of the Operator
Property, then any such defauJt shall be deemed remedied if an Operator Mortgagee: (i) within
sixty (60) days after receiving notice from Owner as set forth in Section 13.2, acquires
possession of all or part of the Operator Property, or begins appropriate judicial or nonjudicial
proceedings to obtain 1he same; (ii) diligently prosecutes any such proceedings to completion;
and ( iii) after gaining possession of all or part of the Operator Property perfom1s all other
obligations as and when the same are due in accordance with the terms of th is Agreement. If an
Operator Mortgagee is proh ibited by any court or by operation of any bankruptcy or insolvency
laws from commencing or prosecuting the proceedings described above, the sixty (60) day
period specified above for commencing proceedings shall be extended for the period of such
prohibition.
13.4 Operator Mortgagee Lh,bilitv. Any Operator Mortgagee whose interest in the
Operator Property is held solely for security purposes, shall have no obligation or liability under
this Agreement unless and until the Operator Mortgagee s ucceeds to absolute title to the
Operator Property and the rights of Operator under this Agreement. An Operator Mortgagee
shall be liable to perform obligations under this Agreement only for and during the period it
directly holds such absolute title.

13.5 Certificate-s. Owner shall execute any estoppel certificates (certifying as to
truthful matters, including without limitation that no default then exists under this Agreement, if
such be the case) , consents to assignment and non-disturbance agreements as Operator or any
Mortgagee may reasonably request from time to time. The Parties shall negotiate in good faith
any amendment to this Agreement from time to time to include any provision that may be
reasonably requested by Operator or any Operator Mortgagee to implement the provisions
contained in this Agreement or to preserve an Operator Mortgagee' s security interest.
13.6 Operatur Ma,-tg:agee'!. Ri.ght t<, £ rtforre .~ortgage a,wl A~iiJZii. Each Operator
Mortgagee shall have fbe right, in its sole discretion: (I') io assign its Opera'm r Mortgage; (ii) to
enforce its lien and acquire title to all or any portion of the Operator Property by any lawful
means; (iii) to take possession of and operate all or any portion of the Operator Property and to
perform all obligations to be performed by Operator under thi s Agreement, or to cause a receiver
to be appointed to do so; and (iv) to acquire all or any portion of the Operator Property by
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foreclosure or by an assignment in lieu of foreclosure and thereafter to assign or transfer all or
any portion of the Operator rights under this Agreement to a third party in accordance w ith
Section I 4. Any Operator Mortgagee or other party who acquires Operator's interest in all or a
portion of the Operator Property pursuant to foreclosure or assignment in lieu of foreclosure shall
not be liable to perfom1 the obligations imposed on Operator by this Agreement, which are
incu1Ted or accruing afler such Operator Mortgagee or other party no longer has ownership or
possession of the Operator Property.
13.7

New Agreement.

13.7.1 If the Operator Property is foreclosed upon or there is an assignment in
lieu of foreclosure, or if this Agreement is rejected or disaffinned pursuant to bankruptcy law or
other law affecting creditor·s rights and, within ninety (90) days after such event, Operator or
any Operator Mortgagee or other purchaser at a foreclosure sale shall have arranged to the
reasonable satisfaction of Owner to cure any material defaults under this Agreement, and for the
payment of all Annual Installment Payments or other charges due and payable by Operator as of
the date of such event, then Owner shall execute and deliver to Operator or such Operator
Mortgagee or other purchaser at a foreclosure sale, or to a designee of one of these parties, as the
case may be, a new agreement ( 11 New Agreement") which (i) shall be for a tenn equal to the
remainder of the Tem1 of this Agreement before giving effect to such rejection or tennination;
(ii) shall contain the same covenants, agreements, terms, provisions and limitations as this
Agreement (except for any requirements that have been fulfilled by Operator or any Operator
Mongaigee or other purchaser at a foreclosure sale prior to rejection or termination of this
Agreement); and (iii) shall include that portion of the Operator Property in which Operator or
such other Operator Mortgagee or other purchaser at a foreclosure sale had an interest on the date
ofrejection or tennination.

If more than one Operator Mortgagee makes a written request for a New
Agreement pursuant to this provision, the New Agreement shall be delivered to the Operator
Mortgagee requesting such New Agreement whose Operator Mortgage is prior in time, and the
written request of any other Operator Mortgagee whose lien is subordinate shall be void and of
no further force or effect. The provisions of this Section 13 shall survive the tennination,
rejection or disaffirmation of this Agreement and shall continue in full force and effect thereafter
to the same extent as if this Section 13 were a separate and independent contract made by Owner,
Operator and each Operator Mortgagee, and, from the effective date of such tennination,
rejection or disaffinnation of this Agreement to the date of execution and del ivery of such New
Agreement, such Operator Mortgagee or other purchaser at a foreclosure sale may use and enjoy
the Operator P roperty without h indrance by Owner or any person claiming by, through or under
Owner; provided that all of the conditions for the New Agreement as set forth above are
complied with.
13.7.2

13.8 Operator Morltgagee's Con.sent to Amendment. Ten~;a,1 a,.. S urread~Notwithstandmg any prov·1sion of tbis Agreement to the contrary, ·(ne ·fan·1es agree ftlat so 1ong
as any Operator Mortgage remains outstanding, this Agreement shall not be modified or
ame11ded1 and Owner shall not accept a surrender, cancellation or release of all or any part of the
Operator Property from Operator, prior to expiration of the Term of this Agreement, without the
prior written consent of the Operator Mortgagee holding such Operator Mortgage. This
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provision is for the express benefit of and shall be enforceable by each Operator Mortgagee as if
it were a party named in this Agreement.
14.
Assignment and Sublease. Operator shall have the right, without Owner's consent. to
sell, convey, lease, or assign all or any portion of this Agreement or the Operator Property, on
either an exclusive or a non-exclusive basis, or to grant subeasements, co-easements, easements,
licenses or similar rights with respect to the Operator Property (collectively, "Assignment"), to
one or more persons or entities (collectively "Assignee"). Each Assignee shall use the Operator
Property only for the uses permitted under this Agreement. When Operator makes any
Assignment under this Section 14, Operator shall give written notice to Owner of such
Assignment (including the interest conveyed by the Assignment and address of the Assignee for
notice purposes) to Owner; provided Operator' s failure to give such notice shall not constitute a
default under this Agreement, but rather shall only have the effect of not binding Owner with
respect to such assignment or conveyance until such notice is given. Any Assignment by
Operator shall release Operator from obligations subject thereof accruing after the date that
liability for such obligations is assumed by the Assignee.
15,

Hazardous Materials.

15.1 Owner's Covenants Regarding Hazardous Materials. Owner represents and
warrants that, to the best of Owner's knowledge, the Owner's Property is not and has not been in
violation of any fede ral, state or local environmental health or safety laws, statute, ordinance,
rule, regulation or requirement ("Environmental Laws1 and Owner has not received any
notice or other communication from any governmental authorities alleging that the Owner's
Property is in vio lation of any Environmental Laws. "Hazardous Materials 11 shall mean any
asbestos containing materials, petroleum, explosives, toxic materials, or substances regulated as
hazardous wastes, hazardous material s, hazardous substances, or toxic substances under any
federal , state, or local law or regulation. Owner warrants that Owner has done nothing to
contaminate the Operator Property with Hazardous Materials or wastes.
•) ,

15.2 Operator's Covenants Regarding Hazardous Materials. Operator shall, at
Operator·s sole cost and expense, promptly take removal or remedial action required by
Environmental Law with regard to any material vio lation of any Environmental Law with regard
to any Hazardous Materials brought onto the Owner's Property by Operator or its employees,
agents, or contractors. Owner shall cooperate with Operator with regard to any scheduling or
access to the Owner's Property in conn ection with any action required hereunder.
15.3 Operator's Indemnity Regarding Hazardous Materials. Operator shall
indemnify, defend, protect and hold Owner harmless from any liability based on: (i) the release
of Hazardous Materials in, on, under or about the Owner's Property caused by Operator or its
employees, agents, or contractors, or (ii) the violation by Operator or its employees, agents, or
contractors of any Environmental Law. The indemnity obligations set forth herein shall survive
termination of this Agreement.
16.

Jnsurance and Indemnity.
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16.1

Insurance. At all times during which Operator is conducting any activities on the
Property and at all times during the Tenn of this Agreement, Operator shall maintain in effect (I)
commercial General Liability Insurance, including bodily injury and property damage coverage
with m inimum limits of $1 Million Dollars per occurrence and $2 Million Dollars aggregate and
(2) Umbrella Li abi lity Lnsurance with minimum limits of $5 Million Dollars per occurrence and
$5 Million Dollars aggregate. Operator shall name Owner as additional insured on such
insurance policy and provide Owner with a certificate of such insurance.

16.2 Indemnity bv Operator. Operator shall defend, indemnify, protect and hold
Owner hannless from and against all liabi lities, costs, expenses, obligati ons, losses, damages,
claims, (collectively "Claims") resulting from the negligence, w illful m isconduct, or breach of
this A1:,1Teement by Operator, its agents, contractors or employees, invitees, licensees and
permittees; provided, however, that such Claims are not due to the sole negligence, willful
misconduct, or breach by Owner, its agents, contractors or employees, invitees, licensees or
pennjttees.
16.3 Indemnity bv Owner. Owner shall defend, indemnify, protect, and bold
Operator harmless from and against all C laims resulting from the negligence, w illful misconduct,
or breach of this Agreement by Owner, its agents, contractors or employees, invitees, licensees
and pennittees: provided, however, that such Claims are not due to the sole negligence, willful
misconduct, or breach by Operator, its agents, contractors, employees, invitees. licensees, or
pennittees.

16.4 Survival. The obligations of the Parties under this Section 16 shall survive
expiration or other termination of this Agreement.
17.
Confidentiality. This Agreement includes confidential and proprietary information
relating to Operator and the Project. Owner agrees not to provide copies of the Agreement or
disclose the terms of 1he Agreement to any unauthorized person or entity. Operator authorizes
Owner to provide- copies of the Agreement and disclose the tenns thereof to Owner's family
("family" shall be deemed to include a ll devisees or descendants of owner by will or intestacy),
attorney, accountant, finan cial advisor and any existing or prospective mortgagee, lessee, or
purchaser for the sole purpose of evaluating and advising Owner and for no other purpose, so long
as such authorized parties agree in writing to become subject to the confidentiali ty provisions
hereto and not to provide copies of the Agreement or disclose the tenns thereof to any
unauthorized person or entity. Any Owner and party shall return a ll material containing any
confidential information to Operator immediately upon its request. Any party agrees to destroy
immediately upon request by Operator such analyses, compilation, studies or other documents, and
any oral information will continue to be subject to the terms of this Agreement. Owner agrees that
Operator will have no adequate remedy at law if any party violates any of the tenns of this
Agreement. 1n such event Operator w ill have the right, in addition to any other rights Operator
may have, to obtain injunctive relief to restrain any breach or threatened breach by third party or
specific enforcement of such terms plus reimbursement of attorneys' fees, court costs and all
associated expenses. No party shall publ ish, fi le for public record, reproduce, or otherwise
disseminate this document or any of the terms and provisions hereof to any party, other than the
Parties set forth above without the prior written consent of Operator, which consent may be
w ithheld for any reason and in Operator's sole discretion.
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18.

Default and Remedies.

-
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19.

Condemnation.

19.1 Complete Taking. If, at any time, any authority having the power of eminent
domain shall condemn all or substantially all of the Operator's Property, or all of the
Improvements thereon, for any public use or otherwise, then the interests and obligations of
Operator under this Agreement in or affecting the Operator's Property shall cease and terminate
upon the earlier of (i) the date that the condemning authority takes physical possess ion of the
Operator's Property or the Improvements thereon, (ii) the date that Operator is, in its sole
judgment, no longer able or permitted to operate the Project on the Operator's Property in a
commercially viable manner, or (iii) the date of the condemnation judgment. Operator shall
continue to pay all amounts payable hereunder to Owner until the earlier of such dates, at which
time the Parties shall be relieved of any and all further obligations and conditions to each other
under this Agreement.
19.2 .Partial Taking. If, at any time during the term of this Agreement, any authority
hav ing the power of eminent domain shall condemn one or more, but not all, of the Solar Panels,
or any portion of the Improvements or the Operator's Property, then the interest and obligations
of Operator under this Agreement as to those Solar Panels or any portion of the Improvements or
the Operator's Property so taken shall cease and terminate upon the earlier of (i) the date that the
condemning authority takes possession of such Solar Panels or any portion of the Improvements
or the Operator's Property, (ii) the date that Operator is, in its reasonable judgment, no longer
able or permitted to operate the Project on the Operator's Property, or any portion thereof, in a
commercially viable manner, or (iii) the date of the condemnation judgment; and, unless this
Agreement is terminated as hereinafter provided, th is Agreement shall continue in fu ll force and
effect as to the remainder of the Solar Panels, Improvements and the Operator's Property. If the
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remainder of the Solar Panels or any other portion of the Improvements or the Operator's
Property is or becomes insufficient or unsuitable for Operator' s purposes hereunder, as
determined by Operator in its sole discretion, then, subject to the rights of any Operator
Mortgagee under Section 13, Operator shall have the right to terminate this Agreement as to the
portion of the Operator' s Property to which Operator continues to hold the rights, at which time
the Parties shall be relieved of any further obl igations and duties to each other under this
Agreement.
19.3 Apportionment, Distribution of Award . On any taking, all sums awarded,
including damages and interest, shall be paid as follows:
(a)
Any portion of the award by the court on account of any cost or loss that
Operator may sustain in the removal and relocation of Operator's Improvements, to Operator;
Any portion of the award by the court for Operator's anticipated or lost
(b)
revenues or profits, to Operator;
(c)

Any portion of the award by the court for Owner's lost revenues, to

Owner;
(d)
All remaining amounts of the award, to Owner or Operator consistent with
applicable Kentucky law.
20.
Notice.
20.1

Writing. All notices given or permitted to be given hereunder shall be in writing.

20.2 Delivery . Notice is considered given either (i) when delivered in person to the
recipient named below, (ii) upon receipt after deposit in the United States mail in a sealed
envelope or container, postage and postal charges prepaid, return receipt requested or certified
mail, addressed by name and address to the party or person intended, or (ii i) twenty-four (24)
hours from proper and timely delivery to an overnight courier service addressed by name and
address to the party or person intended as follows:
Notice to Owner:

Mary Davis
1014 Country Club Drive
Henderson, KY 42420

Notice to Operator:

Boulevard Associates, LLC
700 Universe Blvd
Juno Beach, FL 33408
Attn: Land Services Administration

20.3 Change of Recipient or Address. Either Party may, by notice given at any time
or from time to time, require subsequent notices to be given to another individual person,
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whether a party or an officer or representative, or to a different address, or both. Notices given
before actual receipt or notice of change shall not be invalidated by the change.
21 .

Miscellaneous Provisions.

21. I

Successors and Assigns. The tenns and provisions of this Agreement shall run

with the land and be binding on and inure to the benefit of the heirs, successors, assigns and
personal representatives of the Parties. In accordance with this Agreement, Operator in its
discretion may authorize other persons or entities to use the Operator Property for the purposes
stated in this Agreement
21.2 Memorandum. Simultaneously with the execution of this Agreement, the Parties
agree to execute and acknowledge a memorandum of this Agreement. Operator may record the
executed memorandum in the public records of Henderson County, Kentucky.
21.3 Entire Agreement. This Agreement and the attached Exhibits shall constitute the
entire agreement between the Parties and supersedes all other prior writings and understandings.
21.4

Amendments. This Agreement shall not be amended or modified in any way

except by an instrument signed by the Parties and consented to by any Operator Mortgagee. The
Parties hereto shall at all times hereafter execute any documents and do any further acts which
may be necessary or desirable to cany out the purposes of this Agreement and to give full force
and effect to each and all of the provisions hereof.
2 1.5 Legal Matters. This Agreement shall be governed by and interpreted in
accordance with the then existing laws of the Commonwealth of Kentucky and the County where
the Owner's Property is located shall be considered the proper forum or jurisdiction for any
disputes arising in connection with this Agreement. TI1e Parties agree to first attempt to settle
any dispute arising out of or in connection with this Agreement by good-faith negotiation. lf the
Parties are unable to resolve amicably any dispute arising out of or in connection with this
Agreement, each shall have all remedies available at law or in equity and as provided by this
Agreement. Each Party waives all right to trial by jury and specifically agrees that trial of
suits or causes of action arising out of this Agreement shalJ be to the court of competent
jurisdiction.

If any te1m or prov1s1on of this Agreement, or the application
thereof to any person or circumstance shall, to any extent, be determined by judicial order or
decision to be invalid or unenforceable, the remainder of this Agreement or the applicat ion of
such tenn or provision to persons or circumstances other than those as to wh ich it is held to be
invalid, shall be enforced to the fullest extent pe1mitted by law.
21.6

Scverability.

21 .7 Tax Credits. If under applicable law Operator becomes ineligible for any
currently existing tax credit, benefit or incentive for alternative energy expenditure established
by any local, state or federal government, then, at Operator's option, the Parties shall negotiate in
good faith to amend this Agreement or replace it with a different instrument so as to convert
Operator's interest in the Operator Property to a substantially similar interest that makes
Operator eligible for such tax credit, benefit or incentive. Such amendment or instrument shall
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not impair any of Owner's rights or increase the burdens or obligations of Owner under this
Agreement.
2 1.8 Approvals. Whenever in this Agreement the approval or consent of either Party
is required or contemplated, unless otherwise specified, such approval or consent shall not be
unreasonably withheld or delayed.
2 1.9 Authority. The signatories hereto warrant that each has the authority to execute
this Agreement on behalf of any entities which are Parties to this Agreement and that each such
entity has executed this A1:,,reement pursu ant to its organizational documents or a resolution or
consent of their Board of Directors or other governing body.
2 1.10 Time of Essence. Time is of the essence of eac h provision of this Agreement.
2 [. l l Counterparts. This Agreement may be executed in multiple counterparts, each
of which shall be deemed an original, and all o f which together s hall constitute a single
instrument.

[Signatures on Next Page]
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Owner:

Operator:
Boulevard Associates, LLC
a Delaware limited liability co

By:
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EXHIBIT A
Le;;a! Description of Owner's Property
Being a ll of Tract 2 of the Elizabeth Powell Ag Consolidation & Division, a plat of which is
recorded in Plat Book 9, page 394 and to which plat reference is hereby made for a more particular
description. Said tract conveyed contains 30.691 acres
Being a portion of the same property conveyed to Elizabeth D. Nunn by Deed from Gross C.
Lindsay, T1ustee, dated November 13, 1985, and of record in Deed Book 361 at page 54, in the
Henderson County Court Clerk's Office. It is hereby certified that Elizabeth D. Nunn is the same
individual as E lizabeth D. Powell.
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HOLDING PAGE FOR EXHIBIT B
Preliminary Lease and Easement Improvement Plan and Acreage Calculation
To be Delivered with Option Notice
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HOLDING PAGE FOR EXHIBIT C
As Built Lease and Easement Improvements and Fi nal Acreage Calculation
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EXHIBIT D
Lease and Easement Compensation

(2)

(3)

Payment for Lease and Easements.

Crop Compensation
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Kentucky
SOLAR LEASE AND EASEMENT AGREEMENT

567683
1
2
3
4
1.
Pa, es. This Solar ~ se and Easement Agreement ("Agreement") is made and entered
0000000
as of the 0
;zJ.000
¥-day of_'----"'-""--'-"'+--~ - - ' 2020 ("Effective Date"), by and between McMullin
Anderson, LLC, a Kentucky i ited liability company ("Owner") and Boulevard Associates,
LLC, a Delaware limited liability company ("Operator"), which are sometimes individually
refened to as a "Party" and collectively as the "Parties".
2.
Project. This Agreement relates to the solar-powered electrical power generation and
transmission project lrnown as the 11 Sebree Solar Energy Center" to be located in Henderson
County, Kentucky ("Project"), which may be wholly or partially located on the Owner's property
legally described on the attached Exhibit A to this Agreement C'Owner's Property"). Upon
Operator's exercise of the Option (as defined below), the Project shall include (i) the Lease of
Owner's Property described in Section 4, (ii) the Easements referenced in Section 5 that are located
on the Owner's Property, and (iii) the Improvements referenced in Section 8 to be constmcted on
Owner's Property. The Lease, Easements and Improvements are sometimes collectively referred
to as the "Operator Property".
3.
Option. Owner grants to Operator an exclusive option (''Option") to acquire the Lease and
Easements referenced in Sections 4 and 5 in accordance with the following terms and conditions.
Operator shall be entitled to acquire the Lease and the Easements in their entirety or in part, as
Operator deems appropriate.
3.1
Option Term. The period during which Operator may exercise the Option shall
be for a term of five (5) years, commencing on the Effective Date (Option Term").

3.2
Option Payment. As consideration for the granting of the Option, Operator
agrees to pay Owner the Option Payment set forth in Exhibit D.
3.3
Use of Owner's Property. During the Option Te1m, Operator and its employees,
agents and contractors shall have a right to enter upon the Owner's Property and the right of
ingress and egress over and across the Owner's Property for the purposes of (i) surveying the
Owner's Property; (ii) performing such other tests and studies as Operator may desire in
connection with the Option, including, without limitation, environmental, avian and cultural
resource assessments, and geotechnical, foundation and soil tests, provided that such activities do
not umeasonably interfere with Owner's use of the Owner's Property; and (iii) installing,
maintaining, operating, inspecting and removing one or more weather related instruments
("Weather Instrument') and fencing of said Weather Instrnment and including the performance
of all tests and studies associated therewith. Owner shall not permit any other individual or
entity except Operator or its affiliates to install a Weather Instrument on Owner's Prope1iy.
3.4
Right to Grant Option. Owner warrants and represents to Operator that (i) the
statements in Section 9 concerning Owner's title to the Owner's Property are true and cmTect;
(ii) Owner has the authority to grant this Option to Operator without the consent or approval of
any other party; and (iii) there are no other existing options, rights of first refusal, contracts to

purchase, leases or mortgages that would prevent Operator from exercising its rights with respect
to the Option.
3.5
Exercise of Option. Operator may exercise the Option by giving written notice
to Owner ("Option Notice") at any time during the Option Term. Operator shall specify in the
Option Notice the Commencement Date referenced in Section 6.1.1. On the Commencement
Date, the Lease and Easements referenced in Sections 4 and 5 shall automatically become
effective, and the Parties shall be subject to all of the te1ms and conditions of this Agreement
with respect to such Lease and Easements and all rights and obligations relating thereto.
Termination of Option. If Operator fails to exercise the Option within the
3 .6
Option Term, the Option and the rights of Operator as the optionee shall automatically terminate.
4.
Lease. Upon exercise of the Option by Operator, Owner leases to Operator, and
Operator leases from Owner, Owner's Property for the Lease and Easement Term (defined in
Section 6.1) in accordance with the terms and conditions of this Agreement ("Lease"), which
Lease grants Operator and its agents, contractors, and employees the right to use the Owner's
Property for the following pennitted uses:
Construction Right. Operator leases Owner's Property for the purpose of
constructing, operating, maintaining, repairing, replacing, and removing all or any part or
component of the Improvements whether located on Owner's Property. Operator may exercise
its right to use all or any part of the Owner's Property as and when Operator deems it necessary
or advisable to do so to perform the activities for which this right is granted, including, without
limitation, staging areas and parking for Operator's employees.
4.1

4.2
Access Right. Operator leases Owner's Property for unobstructed vehicular and
pedestrian access and ingress to and egress from the Improvements, Owner's Property and any
public roadways, and to construct, maintain, and utilize Roadway Improvements on the Owner's
Property. Owner shall not permit others to obstruct or damage the roads or Roadway
Improvements located on the Owner's Property or in any other way interfere with Operator's
rights under this 1ight. Operator shall repair any damage done to Roadway Improvements which
result from use by Operator, its agents, servants or employees. Such roads shall be maintained in
the condition necessary for use by Operator's equipment, and with regard to existing roads, shall
be maintained in at least the condition that existed prior to Operator's use.
4.3
Solar Panels Right. Operator leases Owner's Property for Operator to construct,
operate, replace, relocate, remove, and maintain Solar Panels and the appurtenant Collection
Facilities, together with associated roads and parking areas on Owner's Prope1ty.
4.4
Collection Facilities Right. Operator leases Owner's Property for Operator to
construct, operate, maintain, replace, relocate or remove Collection Facilities on and under the
Owner's Property.
4.5
Substation Right. Operator leases Owner's Property for Operator to construct,
operate, maintain, replace, relocate or remove one or more Substations on Owner's Property.
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4.6
Telecommunication Right. Operator leases Owner's Property for Operator to
constmct, operate, maintain, replace, relocate or remove Telecommunication Facilities on and
under the Owner's Property.
4.7
Weather Instrument Right. Operator leases Owner's Property in order to
constmct, operate, replace, relocate, remove, and maintain a Weather Instrument and the
appurtenant Collection Facilities on Owner's Property.
4.8
Battery Facilities Right. Operator leases Owner's Property in order to construct,
operate, replace, relocate, remove, and maintain one or more Battery Facilities on Owner's
Property.
5.
Grant of Easements. Upon the exercise of the Option by Operator, Owner grants to
Operator, and Operator accepts from Owner, for the Lease and Easement Term referenced in
Section 6.1, the following easements over and across the Owner's Property in accordance with
the terms and conditions of this Agreement. The following easements are for the benefit of
Operator and Operator's agents, contractors and employees and located on the Owner's Property
and are collectively refen-ed to as the "Easements".
5.1
Sun Non-Obstruction Easement. Owner grants Operator an in-evocable,
exclusive easement for the right and privilege to use, maintain and capture the free and
unobshucted sunlight over and across the Owner's Property. Owner shall not engage in any
activity on Owner's Property or any other neighboring property owned by Owner that might
interfere with the sunlight direction over any portion of Owner's Property; cause a decrease in
the output or efficiency of any Solar Panel or Weather Instrument; or otherwise interfere with
Operator's operation of the Project or exercise of any rights granted in this Agreement
(collectively "Interference"). This grant of the easement expressly includes the right of Operator
to enforce Operator's rights, including the physical removal of trees or structures (except existing
h·ees and structures) causing Interference to the Project contemplated by Operator. Operator
shall notify Owner before making any such removals.
5.2
Effects Easement. Owner grants to Operator an easement over Owner's Property
for visual, view, light, flicker, noise, shadow, vibration, electromagnetic, electrical and radio
frequency interference, and any other effects ath·ibutable to the Project located on the Owner's
Property.
6.
Term. The term of this Agreement ("Term") includes the Option Term referenced in
Section 3.1, the Initial Lease and Easement Term as described in Section 6.1.1 and the Extended
Lease and Easement Te1m as described in Section 6.1.2 (together, the Initial Lease and Easement
Term and the Extended Lease and Easement Term, if applicable, is defined as the "Lease and
Easement Term").
6.1

Lease aud Easement Term.

Initial Lease and Easement Term. The initial term of the Lease and
Easements shall commence on the date specified by Operator in the Option Notice
("Commencement Date"). The initial teim of the Lease and Easements shall end thirty (30)
6.1.1
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years after the Commencement Date (the "Initial Lease and Easement Term"), subject to the
rights ofrenewal and termination as provided in this Agreement.
6.1.2 Extended Lease and Easement Term. Operator shall have the right to
extend the Term of this Agreement for two (2) consecutive terms of five (5) years each in
accordance with the terms and provisions of this Agreement (collectively "Extended Lease and
Easement Term") by providing written notice to Owner of Operator's intent to extend the Term
within one hundred eighty (180) days of the end of the existing Term. Each Extended Lease and
Easement Te1m shall begin on the expiration date of the Initial Lease and Easement Term or
previous Extended Lease and Easement Term, as the case may be. During the Extended Lease
and Easement Term, Operator shall pay Owner the amounts set forth in Exhibit D as the
consideration for the Lease and Easements.
6.1.3 Delays During Lease and Easement Term. At Operator's option, the
Term may be extended for a period of time equal to the period of time during which operation of
the Project is delayed or suspended because of the occurrence of a Regulatory Suspension or
Force Majeure, which are defined as follows:
(i) "Regulatory Suspension" shall mean the enachnent or application of
any law, order, rule, or regulation of the Kentucky Public Service Commission, Federal Energy
Regulatory Commission, or other local, state, or federal government authority having jurisdiction
over the Project or Operator, or the failure of any such governmental authority to issue an
approval or permit pursuant to any such law, order, rule, or regulation, which results in the delay,
interruption, or suspension of the production, sale or transmission of electricity from the Solar
Panels; and
(ii) "Force Majeure" shall mean causes beyond the reasonable control of
and without the fault or negligence of the Party claiming Force Majeure, including but not limited
to acts of God, labor unrest (including, but not limited to, slowdowns, picketing, boycotts or
sh·ikes), flood, ea1thquake, storm, fire, lightning, explosion, power failure or power surge,
vandalism, theft, the cutting of power, transmission or other lines, wires or cables to the Project by
persons other than Operator's employees or contractors, epidemic, war, revolution, 1iot, civil
dishn·bance, sabotage, change in law or applicable regulation subsequent to the Commencement
Date and action or inaction by any federal, state or local legislative, executive, adminish·ative
judicial agency or body which in any of the foregoing cases, by exercise of due foresight such
Party could not reasonably have expected to avoid, and which, by the exercise of due diligence, it
is unable to overcome.

The Parties shall be excused from perfo1ming their respective obligations under this
Agreement and shall not be liable in damages or othe1wise if and to the extent that they are unable
to so perfo1m or are prevented from performing by a Force Majeure, provided that: (i) the nonperf01ming Paiiy, as promptly as practicable after the occurrence of the Force Majeure, but in no
event later than thirty (30) days thereafter, gives the other Paity written notice describing the
paiticulai·s of the occurrence; (ii) the suspension of performance is of no greater scope and of no
longer duration than is reasonably required by the Force Majeure; (iii) the non-perf01ming Party
uses good faith and commercially reasonable efforts to remedy its inability to perform; and (iv) as
soon as the non-perf01ming Party is able to resume performance of its obligations excused as a
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result of the occurrence, each Party shall give prompt written notification thereof to the other Party.
Termination by Operator. Provided Operator is not in default under any term of
6.2
this Agreement, Operator, at its option, shall have the right to terminate this Agreement at any
time during the Term of the Agreement, as to all or any part of the Operator Property.
Termination shall he effective thirty (30) days after written notice of such termination to Owner.
If Operator's notice is a full termination of the Operator Prope1iy, the Parties shall he relieved of
all further duties and oh ligations under this Agreement, other than (i) the payment of any accrned
and unpaid obligations owed hy either Paiiy as of the date of termination; (ii) the removal of the
Improvements hy Operator pursuant to Section 8.11; and (iii) any other obligations and liabilities
that are expressly stated in this Agreement to survive such termination. Upon any such partial
termination hy Operator, the Parties shall be relieved of all further duties and obligations under
this Agreement with respect to the portion thereof tenninated by Operator, subject to the
obligations and liabilities referenced in items (i) through (iii) above that shall continue to be
applicable to the terminated portion of this Agreement. The Parties agree to execute an
amendment to this Agreement evidencing such partial termination. If Operator elects to
tem1inate the Agreement so that the term is tenninated prior to the end of the 20 th year of the
Lease Term, then Operator shall pay to Owner One (J) year of Annual Installment Payments,
due prior to the termination date of the Lease Term. The payment set forth above shall be
refeJTed to herein as the (the "Termination Payment"). Operator shall not be obligated to pay to
Owner a Termination Payment if it terminates the Agreement due to a default under the
applicable power purchase agreement for the purchase of electricity from the Solar Project.

7.
Payments. If Operator exercises the Option referenced in Section 3, Operator agrees to
pay Owner the amounts set forth in Exhibit D as consideration for the Lease, Easements and
Operator's other rights and interests in the Owner's Property.
8.
Improvements. Operator shall have the right, at its sole cost a11d expense, to constrnct,
install, maintain, use, operate, repair, replace, relocate a11d remove all facilities, shuctures,
equipment, machinery, wires, conduit, cables, poles, materials and property of every kind and
chai·acter required for the constrnction and operation of portions of the Project on the Owner's
Prope1iy, including, but not limited to, the Solai· Pa11els, Collection Facilities, Substations,
Telecommunication Facilities, Weather Instruments, Roadway Improvements and Battery
Facilities referenced in Sections 8.1 through 8.7 (collectively, the "Improvements").
8.1
"Solar Panels" shall mean any photovoltaic energy system designed for the
generation of electrical power from the collection of sunlight, including without limitation, the
photovoltaic panels, foundations, suppmi strnctures, braces and related equipment.
8.2
"Collection Facilities" shall mean all Improvements whose purpose is to deliver
electrical power generated by the Solar Pa11els to an elech·ical power grid or other system,
including without limitation transformers, overhead and underground electrical collection lines,
telecommunication lines, splice boxes and interconnection facilities.
8.3
"Substations" shall mea11 electrical lines, meters, monitoring and control
equipment, switches, transformers, all structures, equipment, enclosures, fencing, secmity
devices, and other electrical and commU11ications equipment necessary to condition and increase
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the voltage of electricity generated by the Project to make it suitable for transmission on, and to
deliver it to, Collection Facilities connected to an electric power grid or other system.
8.4
"Telecommunication Facilities" shall mean all Improvements whose purpose is
to provide telecommunication services solely relating to the Project or any of Operator's solar
powered projects, including telephone, closed-circuit television, microwave, internet, computer
data and other telecommunication services.
8.5
"Weather Instrument" shall mean instruments used primarily to gather and
transmit sunlight and meteorological data relating to the Project, and includes the inshument's
foundations, guy wires, sunlight and meteorological data acquisition equipment, power source,
and any required data and electrical transmission lines.
8.6
"Roadway Improvements" shall mean all improvements that may be necessary
to constmct, maintain and repair any new and existing roadways and other means of ingress and
egress over, across and along the Owner's Prope1iy, including paving or surfacing of the
roadways with asphalt, gravel or other roadway materials, installation of road signs and the
conshuction and installation of culverts, bridges, drainage ditches, gates, cattle guards and
similar shuctnres and facilities.
8.7
"Battery Facilities" shall mean a type of equipment that can be given a new
charge by passing an elech·ic cunent through it designed for the storage of electrical power
including without limitation, batteries and other devices for storage of electrical energy,
foundations, support stmch!res, braces and related equipment.
8,8
Ownership of Improvements. Except as otherwise provided in Section 11. 7, all
Improvements shall at all times remain the property of Operator, and Owner shall have no right,
title or interest therein. All hnprovements constructed or placed on the Owner's Property by
Operator during the Term of this Agreement may be repaired, replaced, relocated, removed,
added to or expanded upon by Operator at any time during the Tenn of this Agreement. Owner
expressly waives any stah!tory lien or common law liens on the Improvements to which Owner
might be entitled.
Construction Liens. Operator shall not permit any liens arising ont of Operator's
8.9
use of the Operator Property under this Agreement to be filed against the Owner's Property.
Operator shall, within sixty (60) days after it receives notice of the lien, provide a bond or other
security that Owner may reasonably request, or remove such lien from the Owner's Prope1iy in
the maU11er provided by applicable law.
8.10 Location of Improvements. The acreage required from the Owner's Prope1iy for
the Improvements for which the Lease and Easements are being granted caU11ot be detennined
until the completion of Operator's inspection, testing, sh!dy and surveying of the Owner's
Property during the Option Term. Along with the Option Notice, Operator shall deliver to
Owner a proposed plan of development showing the contemplated locations of the Improvements
and a preliminary calculation of the acreage as determined by the area bounded by a perimeter
fence required for the Project, which shall serve as the Exhibit B to this Agreement. During the
final development and constmction of the Project, such locations may need to be amended.
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Following construction of the Project, Operator shall provide Owner an "as-built" survey of all
Improvements on Owner's Property and the final calculation of the acreage as determined by the
area bounded by a perimeter fence required for the Project, which shall serve as Exhibit C to this
Agreement. Fmther, following construction, the Improvements may need to be relocated or
rerouted by Operator, which Operator may perform, at any time during the Term of this
Agreement, so long as the nature and extent of any such relocated or rerouted Improvements are
not materially different and impose no materially greater burden on the Owner's Property than
the original locations or routes, and so long as Operator takes commercially reasonable efforts to
minimize disruption or inconvenience to Owner.
8.11 Removal of Improvements. Upon full or pmtial termination of any of the Lease
Rights or Easements, Operator shall remove all Improvements and restore the area formerly
occupied by the Improvements to substantially the same physical condition that existed
immediately before the construction of the Improvements (the "Removal Obligations"). At
Owner's request, all or any part of the Roadway Improvements may be left for use by Owner.
8.12 If a governmental authority does not require a perfmmance bond or security for
removal of the Improvements, then upon the earlier to occur of: (i) the termination of this
Agreement; or (ii) on the twentieth (20th) anniversary of the commercial operations date of the
Project, Operator shall obtain and deliver to Owner a bond in form and substance reasonably
satisfactory to Owner securing Operator's Removal Obligations (the "Removal Bond"). The
Removal Bond shall be equal to the estimated amount, if any (the "Net Removal Costs"), of
removing the Improvements from Owner's Property. Operator shall not be required to deliver
such Removal Bond to Owner if Operator has delivered such a bond in connection with the
permitting of Owner's Property or any other portion of the Improvements for the Project. Once
in place, Operator shall keep such bond, or a like replacement, in force throughout the remainder
of the Te1m. The Net Removal Costs shall be determined by the Parties hereto acting in good
faith. If the Parties cannot agree upon the Net Removal Costs within sixty (60) days of their first
attempt to do so, then the Net Removal Costs shall be determined by an independent engineer
mutually selected by the Parties. If the Parties cannot agree upon such independent engineer
within the next thirty (30) days, then by an independent engineer appointed by a Distr·ict Judge of
Henderson County, Kentucky; and the decision of such an independent engineer (however
selected) as to the Net Removal Costs shall be conclusive as between and binding upon, the
Pmties. If an independent engineer is selected, then the Parties hereto shall equally share all of
the costs associated with the independent engineer's determination of the Net Removal Cost. If
the Removal Bond is unavailable or an alternate form of security is more economical or
desirable, then Operator may substitute an alternate form of security, such as a letter of credit,
other form of bond, or guarantee reasonably acceptable to Owner that provides substantially
equivalent security as the Removal Bond.
9.
Ownership and Title Matters. Owner warrants and represents to Operator, both as of
the Effective Date, and as of the Commencement Date as follows:
9.1
Authority. Owner represents and wa1rnnts that it is the holder of fee simple title
and is the sole owner of the Owner's Property and has the unrestricted right and authority to sign
this Agreement and to grant Operator the Lease and Easements and other rights granted in this
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Agreement. When signed by both Parties, this Agreement constitutes a valid and binding
agreement enforceable against Owner in accordance with its terms.
9.2
Other Agreements.
The Owner's Property is not subject to any other
agreements, options, rights of first refusal or other prior right of any party to purchase, lease or
acquire easements in the Owner's Property, or create any prior claim or right that would preclude
or interfere with Operator's rights and interests under this Agreement and the Lease and
Easements.
9.3
Minerals. Except as disclosed by Owner to Operator at the time of the execution
of this Agreement by Owner, Owner owns all of the oil, gas and other minerals, and all rights
thereto as on or under the Owner's Property.
9.4
Owner Mortgage. Except as disclosed by Owner to Operator at the time of the
execution of this Agreement by Owner, there are no mortgages encumbering the Owner's
Prope1ty ("Owner Mortgage").
9.5
Notice and Opportunity to Cure. If there is an Owner Mmtgage encumbering
Owner's Property and Owner receives from the holder thereof any notice that payments are
overdue, Owner shall notify Operator and each Operator Mortgagee (as defined at Section 13.1)
by sending a copy of such overdue payment notice to Operator by the earlier of (i) five (5) days
after receipt, or (ii) three (3) business days prior to the date by which a default under or in respect
of such Owner Mortgage could occur. If Operator or any Operator Mortgagee determines that it
would be in Operator's interest to make such payments to Owner Mortgagee on Owner's behalf,
whether as a result of receiving such notice or otherwise, Operator shall have the right to make
such payments and to credit the payments so made against the Annual Installment Payment next
due under the Agreement.
9.6
Subordination, Non-Disturbance & Attornment Agreement. If there is an
Owner Mortgage encumbering Owner's Property, Owner shall cooperate with Operator to obtain
a Subordination, Non-Disturbance and Attornment Agreement ("SNDA") in the fonn prepared
and provided by Operator, from each Owner Mmtgagee, pursuant to which such Owner
Mortgagee agrees, among other things, not to disturb Operator's possession and use of the
Owner's Property. Owner shall not incur any loss in income, expense, obligation or liability
with regard to the SNDA. Operator shall, at its sole cost and expense, record each such SNDA
in the Office of the County Clerk in which Owner's Property is located. If Owner fails to deliver
a SNDA from each Owner Mortgagee, Operator may, at its sole option, either (i) terminate this
Agreement immediately upon written notice to Owner, or (ii) take such action as Operator deems
reasonably necessaiy to effect the rights granted to Operator hereunder, and off-set all amounts
expended in such efforts against the Annual Installment Payments and any other amounts due
hereunder or in respect hereof.
10.
Representations and Warranties of Owner. Owner hereby makes the following further
representations and wan-anties both as of the Effective Date, and as of the Commencement Date:
JO.I Physical Condition. Owner has no knowledge of any existing physical
conditions of the Owner's Prope1ty which would prevent, significantly restrict or make more

8

expensive Operator's development of the Owner's Prope1ty for the purposes specified in this
Agreement, or which could, with the passage of time, or the giving of notice, constitute a
violation of any cun-ently applicable governmental law, ordinance, order, rule or regulation.
10.2 Legal Restrictions. Owner has no knowledge of any law, regulation, ordinance
or order of any local, state or federal governmental authority which would prohibit or
significantly restrict Operator's development of the Owner's Property pursuant to this
Agreement. This Agreement does not violate any contract, agreement, instrument, judgment or
order to which Owner is a party or which affects the Owner's Property. To the best of Owner's
lmowledge, the Owner's Property is currently in full and complete compliance with all
governmental laws, ordinances, orders, rules and regulations applicable to the Owner's Property.
10.3 No Litigation. No litigation is pending and, to the best of Owner's lmowledge,
no litigation or administrative actions are proposed, threatened or anticipated with respect to any
matter affecting tl1e Owner's Prope1ty. If Owner learns of any litigation or administrative action
proposed, threatened or instituted with respect to the Owner's Property, Owner shall give
Operator notice within thi1ty (30) days thereof.

I 0.4 Survival. The representations and wan-anties set forth in this Section IO shall
survive the execution and delivery hereof.
11.

Use, Operation and Maintenance.

11.1 Exclusive Use by Operator. Operator shall have the exclusive 1ight (i) to use
and possess the Owner Property in com1ection with the Project and other similar solar-powered
electrical power generation projects; (ii) to investigate, inspect, survey, and conduct tests of the
Owner's Prope1ty, including, but not limited to, meteorological, environmental, archeological
and geotechnical tests and studies; (iii) to use and convert all of the sunlight resources on the
Owner's Property; and (iv) to undertake such other activities on the Owner's Prope1ty that may
be related to the Project, including, without limitation, the storage of Solar Panels, materials and
equipment during the installation and construction of the Improvements; development and
operation of communications systems; and site tours of the Project for visitors and other
interested parties.
11.2 No Required Installation or Operation. Nothing in this Agreement shall be
interpreted as imposing on Operator any obligation to install Solar Panels or other Improvements
on the Owner's Property, or to operate the Project on the Owner's Prope1ty. Operator shall have
the sole discretion to determine if and when any Solar Panels and other Improvements may be
constructed on Owner's Property, and if and when to commence the operation of the Project on
the Owner's Property.

11.3 Permits and Approvals. Operator shall be responsible, at its sole cost and
expense, for obtaining any governmental permits and approvals necessary for the construction
and operation of the Project and the construction and operation of the Improvements. Owner
shall cooperate with Operator as necessary to obtain any governmental or utility approvals or
permits, including, without limitation, signing any applications for such approvals, provided that

9

Owner shall not incur any loss in income, expense, obligation or liability with respect to
Operator obtaining such permits or approvals.

11.4 Compliance with Laws. Operator shall comply in all material respects with
valid laws applicable to the Owner's Property and the Operator Property. Operator shall have
the right, in its sole discretion and at its sole expense, in Operator's name to contest the validity
or applicability to the Owner's Property and the Operator Property of any law, ordinance, statute,
order, regulation, property assessment or the like made by any governmental agency or entity.
Operator shall control any such contest and Owner shall cooperate with Operator in every
reasonable way in such contest, provided that Owner shall incur no expense, obligation or
liability with regard to such contest.
11. 5 Care and Appearance. Operator, in its exercise of the lease, easement and other
rights granted hereunder shall, at all times, maintain the Owner's Property and the Improvements
in a reasonably neat, clean and presentable condition. Operator shall not willfully or negligently
damage or desh·oy the Owner's Property and shall keep the Owner's Prope1ty clean and free of
debris created by Operator, its contractors, or others brought on to the Owner's Property by
Operator. Operator shall not use the Owner's Property for storage, except for materials,
construction equipment and vehicles directly associated with consh1.1ction or maintenance of the
Improvements on the Owner's Property or adjacent properties that are part of the Project.
11.6 Fences and Gates.
At Owner's request, Operator shall repair or replace any
fences, gates or cattle guards damaged or removed in connection with Operator's activities on
the Owner's Property. Fences removed from the Owner's Prope1ty, if replaced, shall be re-built
by Operator at its expense in mutually agreeable locations. All fence repair and construction
shall be substantially similar to the construction of existing fences and cattle guards on Owner's
Property. Any gates opened for access to Owner's Property by either Paity shall be closed
immediately after passing through so that livestock may not pass through. Once completed, all
replacement fences, gates and cattle guards shall be owned and maintained by Owner. Upon
abandonment or te1mination of the rights granted to Operator in this Agreement, any fences,
gates and cattle guards installed by Operator shall remain and become the property of Owner.
To minimize the need for temporary fencing, Owner will cooperate with Operator to avoid
pasturing animals on or near the Improvements during periods of construction, maintenance or
removal activity by Operator. Owner will discuss with Operator what temporary fencing 1s
necessary during the periods of construction, maintenance or removal activity by Operator.
11. 7 Roadway Maintenance and Repairs. Operator agrees to maintain and repair all
Roadway Improvements located on the Operator Property; provided, however, Owner shall
reimburse Operator for any costs and expenses incurred by Operator to repair any damage or
pe1form any special maintenance of the Roadway Improvements caused by Owner or any person
using the Roadway Improvements with Owner's permission, other than Operator.

12.

Taxes.

12.1 Owner's Taxes. Owner covenants and agrees to pay prior to delinquency all real
and personal property and other taxes, general and special assessments, and other charges of
every description ("Taxes") levied or assessed against the Owner's Property and all

10

improvements thereon b y governmental authorities, other than Operator's Taxes referenced in
Section 12.2 (Taxes, excepting Operator 's Taxes, are hereinafter referred to as "Owner's

Taxes").

12.3 Failure to Pay. In the event either Party fails to pay their share of Taxes prior to
delinquency, the other Party shall have the right to pay such Taxes and any accrued penalties or
interest, which payments shall increase or be offset against other Payments due under this
Agreement.
12.4 Operator's Right to Contest. Operator may contest the legal validity or amount
of any Operator's Taxes for which it is respons ible under this Agreement, and may institute such
proceedings as it cons iders necessary, provided that Operator shall bear all expenses in pursuing
such contest or proceeding. With respect to any Taxes which may constitute a lien on the
Owner's Property, Operator shall promptly pay such Taxes unless the proceeding in which it
contests such Taxes shall operate to prevent or stay the collection of the Taxes so contested or
unless Operator removes any such lien by bonding or otherwise. Owner agrees to render to
Operator all reasonable assistance in contesting the validity or amount of any such Taxes, with
the exception of Taxes levied b y Owner, including joining in the signing of any reasonable
protests or pleading which Operator may deem advisable to file; provided, however, that
Operator shall reimburse Owner for its reasonable out-of-pocket expenses, including reasonable
attorneys' fees incurred in connection with providing such assistance.
13.

Mortgage of Ogerator Progerty.

13.1 Right to Mortgage. Operator may, upon written notice to Owner, but without
requiring Owner's consent or approval, mortgage, collaterally assign, or otherwise encumber and
grant security interests in all or any pmt of its interest in this Agreement and the Operator
Prope1ty. These various security interests in all or a part of this Agreement and the Operator
Property are collectively refen:ed to as an "Operator Mortgage" and ho lder of such security
interest, an "Operator Mortgagee". Any Operator Mortgagee shall use the Operator Property
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only for the uses permitted under this Agreement. Whenever Operator has granted a security
interest under this Section 13, it will give Owner notice of the Operator Mmigage (including the
name and address of the Operator Mortgagee for notice purposes) to Owner within thi1iy (30)
days; provided that failure to give this notice shall not constitute a default under this Agreement,
but rather shall only have the effect of not binding Owner to provide such Operator Mmigage
notice until the Operator and its address is given to Owner.
13.2 Notice of Default and Opportunity to Cure. As a precondition to exercising
any rights or remedies related to any alleged default by Operator under this Agreement, Owner
shall give written notice of the default to each Operator Mmigagee at the same time it delivers
notice of default to Operator, specifying in detail the alleged event of default and the required
remedy. Each Operator Mo1igagee or its designee shall have the right, but not the obligation, to
cure any default as Operator, and/or the right, but not the obligation, to remove any
Improvements or other prope1iy owned by Operator or such Operator Mortgagee located on the
Owner's Property to the same extent as Operator. The cure period for any Operator Mortgagee
shall be the later of (i) the end of the Operator cure period under Section 18; (ii) thirty (30) days
after such Operator Mortgagee's receipt of the default notice; or (iii) if applicable, the extended
cure period provided for in Section 13.3. Failure by Owner to give an Operator Mortgagee
notice of default shall not diminish Owner's rights against Operator, but shall preserve all rights
of the Operator Mortgagee or its designee to cure any default and to remove any Improvements
or other prope1iy of Operator or the Operator Mortgagee located on the Owner's Property.
13.3 Extended Cure Period. If any default by Operator under this Agreement cannot
be cured without the Operator Mortgagee obtaining possession of all or part of the Operator
Property, then any such default shall be deemed remedied if an Operator Mortgagee: (i) within
sixty (60) days after receiving notice from Owner as set fmih in Section 13.2, acquires
possession of all or part of the Operator Property, or begins appropriate judicial or nonjudicial
proceedings to obtain the same; (ii) diligently prosecutes any such proceedings to completion;
and (iii) after gaining possession of all or pmi of the Operator Property performs all other
obligations as and when the same m·e due in accordance with the tenns of this Agreement. If an
Operator Mortgagee is prohibited by any court or by operation of any bankruptcy or insolvency
laws from commencing or prosecuting the proceedings described above, the sixty (60) day
period specified above for commencing proceedings shall be extended for the period of such
prohibition.
13.4 Operator Mortgagee Liability. Any Operator Mortgagee whose interest in the
Operator Property is held solely for security purposes, shall have no obligation or liability under
this Agreement unless and until the Operator Mortgagee succeeds to absolute title to the
Operator Property and the rights of Operator under this Agreement. An Operator Mortgagee
shall be liable to perform obligations under this Agreement only for and during the period it
directly holds such absolute title.
13.5 Certificates. Owner shall execute any estoppel certificates (certifying as to
tmthful matters, including without limitation that no default then exists under this Agreement, if
such be the case), consents to assignment and non-disturbance agreements as Operator or any
Mortgagee may reasonably request from time to time. The Parties shall negotiate in good faith
any amendment to this Agreement from time to time to include any provision that may be
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reasonably requested by Operator or any Operator Mortgagee to implement the provisions
contained in this Agreement or to preserve an Operator Mortgagee's secnrity interest.
13.6 Operator Mortgagee's Right to Enforce Mortgage and Assign. Each Operator
Mortgagee shall have the right, in its sole discretion: (i) to assign its Operator Mortgage; (ii) to
enforce its lien and acquire title to all or any portion of the Operator Property by any lawful
means; (iii) to take possession of and operate all or any portion of the Operator Property and to
perfonn all obligations to be performed by Operator under this Agreement, or to cause a receiver
to be appointed to do so; and (iv) to acquire all or any portion of the Operator Property by
foreclosure or by an assignment in lieu of foreclosure and thereafter to assign or transfer all or
any portion of the Operator rights under this Agreement to a third party in accordance with
Section 14. Any Operator Mortgagee or other party who acquires Operator's interest in all or a
portion of the Operator Property pursuant to foreclosure or assignment in lieu of foreclosure shall
not be liable to perform the obligations imposed on Operator by this Agreement, which are
incmTed or accruing after such Operator Mortgagee or other party no longer has ownership or
possession of the Operator Property.
13.7

New Agreement.

If the Operator Property is foreclosed upon or there is an assignment in
lieu of foreclosure, or if this Agreement is rejected or disaffirmed pursuant to bankruptcy law or
other law affecting creditor's rights and, within ninety (90) days after such event, Operator or
any Operator Mortgagee or other purchaser at a foreclosure sale shall have arranged to the
reasonable satisfaction of Owner to cure any material defaults under this Agreement, and for the
payment of all Annual Installment Payments or other charges due and payable by Operator as of
the date of such event, then Owner shall execute and deliver to Operator or such Operator
Mortgagee or other purchaser at a foreclosure sale, or to a designee of one of these parties, as the
case may be, a new agreement ("New Agreement") which (i) shall be for a term equal to the
remainder of the Term of this Agreement before giving effect to such rejection or tennination;
(ii) shall contain the same covenants, agreements, te1ms, provisions and limitations as this
Agreement (except for any requirements that have been fulfilled by Operator or any Operator
Mortgagee or other purchaser at a foreclosure sale prior to rejection or te1mination of this
Agreement); and (iii) shall include that portion of the Operator Property in which Operator or
such other Operator Mortgagee or other purchaser at a foreclosure sale had an interest on the date
ofrejection or te1mination.
13.7.1

13.7.2 If more than one Operator Mortgagee makes a written request for a New
Agreement pursuant to this provision, the New Agreement shall be delivered to the Operator
Mortgagee requesting such New Agreement whose Operator Mortgage is prior in time, and the
written request of any other Operator Mortgagee whose lien is subordinate shall be void and of
no further force or effect. The provisions of this Section 13 shall survive the te1mination,
rejection or disaffirmation of this Agreement and shall continue in full force and effect thereafter
to the same extent as if this Section 13 were a separate and independent contract made by Owner,
Operator and each Operator Mortgagee, and, from the effective date of such termination,
rejection or disaffomation of this Agreement to the date of execution and delivery of such New
Agreement, such Operator Mortgagee or other purchaser at a foreclosure sale may use and enjoy
the Operator Property without hindrance by Owner or any person claiming by, through or under
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Owner; provided that all of the conditions for the New Agreement as set forth above are
complied with.
13.8 Operator Mortgagee's Consent to Amendment, Termination or Surrender.
Notwithstanding any provision of this Agreement to the contrary, the Parties agree that so long
as any Operator Mortgage remains outstanding, this Agreement shall not be modified or
amended, and Owner shall not accept a surrender, cancellation or release of all or any part of the
Operator Property from Operator, prior to expiration of the Term of this Agreement, without the
prior written consent of the Operator Mortgagee holding such Operator Mortgage. This
provision is for the express benefit of and shall be enforceable by each Operator Mortgagee as if
it were a party named in this Agreement.
14.
Assignment and Sublease. Operator shall have the right, without Owner's consent, to
sell, convey, lease, or assign all or any portion of this Agreement or the Operator Property, on
either an exclusive or a non-exclusive basis, or to grant subeasements, co-easements, easements,
licenses or similar rights with respect to the Operator Property (collectively, "Assignment"), to
one or more persons or entities (collectively "Assignee"). Each Assignee shall nse the Operator
Property only for the nses permitted nnder this Agreement. When Operator makes any
Assignment under this Section 14, Operator shall give written notice to Owner of snch
Assignment (including the interest conveyed by the Assignment and address of the Assignee for
notice purposes) to Owner; provided Operator's failure to give such notice shall not constitute a
default under this Agreement, but rather shall only have the effect of not binding Owner with
respect to such assignment or conveyance until such notice is given. Any Assignment by
Operator shall release Operator from obligations subject thereof accming after the date that
liability for such obligations is assumed by the Assignee.
15.

Hazardous Materials.

15.1 Owner's Covenants Regarding Hazardous Materials. Owner represents and
wmTants that, to the best of Owner's knowledge, the Owner's Property is not and has not been in
violation of any federal, state or local environmental health or safety laws, statute, ordinance,
rule, regulation or requirement ("Environmental Laws"), and Owner has not received any
notice or other communication from any governmental authorities alleging that the Owner's
Property is in violation of any Environmental Laws. "Hazardous Materials" shall mean any
asbestos containing mate1ials, petroleum, explosives, toxic materials, or substances regulated as
hazardous wastes, hazardous materials, hazardous substances, or toxic substances under any
federal, state, or local law or regulation. Owner wmrnnts that Owner has done nothing to
contaminate the Operator Property with Hazardous Materials or wastes.
15.2 Operator's Covenants Regarding Hazardous Materials. Operator shall, at
Operator's sole cost and expense, promptly take removal or remedial action required by
Environmental Law with regard to any material violation of any Environmental Law with regm·d
to any Hazardous Materials brought onto the Owner's Property by Operator or its employees,
agents, or contractors. Owner shall cooperate with Operator with regard to any scheduling or
access to the Owner's Property in connection with any action required hereunder.
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15.3 Operator's Indemnity Regarding Hazardous Materials.
Operator shall
indemnify, defend, protect and hold Owner harmless from any liability based on: (i) the release
of Hazardous Materials in, on, under or about the Owner's Property caused by Operator or its
employees, agents, or contractors, or (ii) the violation by Operator or its employees, agents, or
contractors of any Environmental Law. The indemnity obligations set forth herein shall survive
tennination of this Agreement.
16.

Insurance and Indemnity.

16.1 Insurance. At all times during which Operator is conducting any activities on the
Prope1ty and at all times during the Term of this Agreement, Operator shall maintain in effect (I)
commercial General Liability Insurance, including bodily injury and property damage coverage
with minimum limits of $1 Million Dollars per occmTence and $2 Million Dollars aggregate and
(2) Umbrella Liability Insurance with minimum limits of $5 Million Dollars per occmTence and
$5 Million Dollars aggregate. Upon a written request by Owner, Operator shall name Owner as
additional insured on such insurance policy and provide Owner with a ce1tificate of such
msurance.
16.2 Indemnity by Operator. Operator shall defend, indemnify, protect and hold
Owner harmless from and against all liabilities, costs, expenses, obligations, losses, damages,
claims, (collectively "Claims") resulting from the negligence, willful misconduct, or breach of
this Agreement by Operator, its agents, contractors or employees, invitees, licensees and
permittees; provided, however, that such Claims are not due to the sole negligence, willful
misconduct, or breach by Owner, its agents, contractors or employees, invitees, licensees or
permi!tees.
16.3 Indemnity by Owner. Owner shall defend, indemnify, protect, and hold
Operator harmless from and against all Claims resulting from the negligence, willful misconduct,
or breach of this Agreement by Owner, its agents, contractors or employees, invitees, licensees
and permittees: provided, however, that such Claims are not due to the sole negligence, willful
misconduct, or breach by Operator, its agents, contractors, employees, invitees, licensees, or
permi ttees.

16.4 Survival. The obligations of the Parties under this Section 16 shall survive
expiration or other termination of this Agreement.
17.
Confidentiality. This Agreement includes confidential and proprietary information
relating to Operator and the Project. Owner agrees not to provide copies of the Agreement or
disclose the terms of the Agreement to any unauthmized person or entity. Operator authorizes
Owner to provide copies of the Agreement and disclose the terms thereof to Owner's family
("family" shall be deemed to include all devisees or descendants of owner by will or intestacy),
attorney, accoU11tant, financial advisor and any existing or prospective mortgagee, lessee, or
purchaser for the sole purpose of evaluating and advising Owner and for no other purpose, so long
as such authorized parties agree in writing to become subject to the confidentiality provisions
hereto and not to provide copies of the Agreement or disclose the terms thereof to any
unauthorized person or entity. Any Owner and party shall return all material containing any
confidential information to Operator immediately upon its request. Any party agrees to desh-oy

15

immediately upon request by Operator such analyses, compilation, studies or other documents, and
any oral information will continue to be subject to the terms of this Agreement. Owner agrees that
Operator will have no adequate remedy at law if any party violates any of the terms of this
Agreement. In such event Operator will have the right, in addition to any other rights Operator
may have, to obtain injunctive relief to restrain any breach or threatened breach by third pa1ty or
specific enforcement of such terms plus reimbursement of attorneys' fees, comt costs and all
associated expenses. No party shall publish, file for public record, reproduce, or othe1wise
disseminate this document or any of the tenns and provisions hereof to any pruty, other than the
Parties set forth above without the prior written consent of Operator, which consent may be
withheld for any reason and in Operator's sole discretion.

18.

Default and Remedies.

-
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19.

Condemnation.

19.1 Complete Taking. If, at any time, any authority having the power of eminent
domain shall condemn all or substantially all of the Operator's Property, or all of the
Improvements thereon, for any public use or othe1wise, then the interests and obligations of
Operator under this Agreement in or affecting the Operator's Property shall cease and terminate
upon the earlier of (i) the date that the condemning authority takes physical possession of the
Operator's Property or the Improvements thereon, (ii) the date that Operator is, in its sole
judgment, no longer able or pennitted to operate the Project on the Operator 's Property in a
commercially viable manner, or (iii) the date of the condemnation judgment. Operator shall
continue to pay all amounts payable hereunder to Owner until the earlier of such dates, at which
time the Parties shall be relieved of any and all fu1ther obligations and conditions to each other
under this Agreement.
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Partial Taldng. If, at any time during the term of this Agreement, any authority
having the power of eminent domain shall condemn one or more, but not all, of the Solar Panels,
or any pmtion of the Improvements or the Operator's Property, then the interest and obligations
of Operator under this Agreement as to those Solar Panels or any portion of the Improvements or
the Operator's Property so taken shall cease and terminate upon the earlier of (i) the date that the
condemning authority takes possession of such Solar Panels or any portion of the Improvements
or the Operator's Property, (ii) the date that Operator is, in its reasonable judgment, no longer
able or pe1mitted to operate the Project on the Operator's Property, or any pmtion thereof, in a
commercially viable manner, or (iii) the date of the condemnation judgment; and, unless this
Agreement is terminated as hereinafter provided, this Agreement shall continue in full force and
effect as to the remainder of the Solar Panels, Improvements and the Operator's Propeity. If the
remainder of the Solar Panels or any other portion of the Improvements or the Operator's
Property is or becomes insufficient or unsuitable for Operator's purposes hereunder, as
determined by Operator in its sole discretion, then, subject to the rights of any Operator
Mmtgagee under Section 13, Operator shall have the right to tenninate this Agreement as to the
portion of the Operator's Prope1ty to which Operator continues to hold the rights, at which time
the Parties shall be relieved of any further obligations and duties to each other under this
Agreement.
19.2

Apportionment, Distribution of Award.
including damages and interest, shall be paid as follows:
19.3

On any taking, all sums awarded,

(a)
Any pmtion of the award by the court on account of any cost or loss that
Operator may sustain in the removal and relocation of Operator's Improvements, to Operator;
(b)
Any portion of the award by the court for Operator's anticipated or lost
revenues or profits, to Operator;
(c)

Any portion of the award by the court for Owner's lost revenues, to

Owner;
(d)
All remaining amounts of the award, to Owner or Operator consistent with
applicable Kentucky law.
20.

Notice.
20.1

Writing. All notices given or pe1mitted to be given hereunder shall be in writing.

20.2 Delivery. Notice is considered given either (i) when delivered in person to the
recipient named below, (ii) upon receipt after deposit in the United States mail in a sealed
envelope or container, postage and postal charges prepaid, return receipt requested or ce1tified
mail, addressed by name and address to the party or person intended, or (iii) twenty-four (24)
hours from proper and timely delivery to an overnight courier service addressed by name and
address to the pa1ty or person intended as follows:
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Notice to Owner:

McMullin Anderson, LLC
3288 Winterbeny Circle
Marietta, GA 30062

Notice to Operator:

Boulevard Associates, LLC
700 Universe Blvd
Juno Beach, FL 33408
Attn: Land Services Administration

20.3 Change of Recipient or Address. Either Party may, by notice given at any time
or from time to time, require subsequent notices to be given to another individual person,
whether a party or an officer or representative, or to a different address, or both. Notices given
before actual receipt or notice of change shall not be invalidated by the change.

21.

Miscellaneous Provisions.

21.1 Successors and Assigns. The tenns and provisions of this Agreement shall run
with the land and be binding on and inure to the benefi t of the heirs, successors, assigns and
personal representatives of the Parties. In accordance with this Agreement, Operator in its
discretion may authorize other persons or entities to use the Operator Property for the purposes
stated in this Agreement
21.2 Memorandum. Simultaneously with the execution of this Agreement, the Parties
agree to execute and acknowledge a memorandum of this Agreement. Operator may record the
executed memorandum in the public records of Henderson County, K entucky.
21.3 Entire A~reement. This Agreement and the attached Exhibits shall constitute the
entire agreement between the Parties and supersedes all other prior writings and understandings.
21.4 Amendments. This Agreement shall not be amended or modified in any way
except by an instmment signed by the Parties and consented to by any Operator Mortgagee. The
Parties hereto shall at all times hereafter execute any documents and do any fu11her acts which
may be necessary or des irable to cany out the purposes of this Agreement and to give full force
and effect to each and all of the provisions hereof.
21 .5 Legal Matters. This Agreement shall be govemed by and interpreted in
accordance with the then existing laws of the Commonwealth of Kentucky and the County where
the Owner's Property is located shall be cons idered the proper fornm or jurisdiction fo r any
disputes arising in connection with this Agreement. The Parties agree to fi rst attempt to settle
any dispute arising out of or in connection with this Agreement by good-faith negotiation. If the
Parties are unable to resolve amicably any dispute arising out of or in connection with this
Agreement, each shall have all remedies available at law or in equity and as provided by this
Agreement. Each Party waives all right to trial by jury and specifically agrees that trial of
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suits or causes of action arising out of this Agreement shall be to the court of competent
jurisdiction.

21.6 Severability. If any term or provIS1on of this Agreement, or the application
thereof to any person or circumstance shall, to any extent, be detennined by judicial order or
decision to be invalid or unenforceable, the remainder of this Agreement or the application of
such term or provision to persons or circumstances other than those as to which it is held to be
invalid, shall be enforced to the fullest extent permitted by law.
21.7 Tax Credits. If under applicable law Operator becomes ineligible for any
currently existing tax credit, benefit or incentive for alternative energy expenditure established
by any local, state or federal government, then, at Operator's option, the Parties shall negotiate in
good faith to amend this Agreement or replace it with a different instrument so as to convert
Operator's interest in the Operator Property to a substantially similar interest that makes
Operator eligible for such tax credit, benefit or incentive. Such amendment or instrument shall
not impair any of Owner's rights or increase the burdens or obligations of Owner under this
Agreement.
21.8 Approvals. Whenever in this Agreement the approval or consent of either Pmty
is required or contemplated, unless otherwise specified, such approval or consent shall not be
unreasonably withheld or delayed.
21.9 Authority. The signatories hereto wmTant that each has the authority to execute
this Agreement on behalf of any entities which are Parties to this Agreement and that each such
entity has executed this Agreement pursuant to its organizational documents or a resolution or
consent of their Board of Directors or other governing body.
21.10 Time of Essence. Time is of the essence of each provision of this Agreement.
2 I .11 Counterparts. This Agreement may be executed in multiple counterpmts, each
of which shall be deemed an original, and all of which together shall constitute a single
instrument.
[Signatures on Next age]
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Owner:
McMullin Anderson LLC
a Kentucky limited liability company

By:
Ja~~Jl,vicl Anderson, Managing Member

Operator:
Boulevard Associates, LLC
a Delaware limited liability company

By:
Matthew S. Handel, Vice President
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Owner:
McMullin Anderson LLC
a Kentucky limited liability company

By:
James David Anderson, Managing Member

Operator:
Boulevard Associates, LLC
a Delaware limited liability company

By:
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E HIBIT A
Legal Description of Owner's Property
Beginning at a stake on North side of Smith's Ferry Road; thence N 11 E 75 poles and 20 links
to stake in North line of fmm; thence with said line S 60 E 122 poles and 15 links to an ash in
WM. Eblen' s line; thence with said line S 4 W 1 pole and 19 links to small maple; thence N 86
W 116 poles to rock comer of Samuel Spencer; thence S 4 W 18 poles and 20 links to rock in
Samuel Spencer's line and on North side of Smith's Fe1Ty Road; thence N 75 W 2 poles and 13
links to the beginning, containing 21-12/100 acres.
Being the same property conveyed to Edgar McMullin, of the first part, by S.H. Spencer by deed
dated January 6, 1932, of record in Deed Book 81, at page 621, Henderson County Court Clerk's
office.
Beginning at a stake comer to Lot No. 1 on North side of Smith's Ferry Road; thence with line of
said lot N. 11 E 75 poles and 20 links to stake in North line of farm and corner to first lot; thence
N 60 W 82 poles and 6 links to a stake; thence S 23 W 99 poles to stake in the middle of Smith's
Ferry Road; thence with said road S 77 E 10 poles and 9 links to bend in road; thence with road
S 75 E 93 poles and 6 links to beginning, containing 49-77/100 acres, including 1-77/100 acres
across the West and allotted James Sugg, and being the same land conveyd to B.W. McMullin by
R.E. Sugg, et al. by deed dated January 7, 1891, and recorded in Deed Book 1, at page 590, in
the County Clerk's office of Henderson County, Kentucky.
Beginning at a stake, two black oaks near McMullin's Chapel, and beginning corner in the deed;
thence with Floyd and Lockett Road S 23 W 43 poles and 6 links to stake; thence S 67 E 39
poles and 8 links to stake in line of Lot #2; thence with line of said Lot N 23 E 38 poles and 5
links to corner oflot #2; thence N 60 W 39 poles and 16 links to beginning, containing 10 acres;
and being the same land conveyed to B.W. McMullin by the following: Susan Denton, et al by
deed dated March 28, 1897, and recorded in Deed Book 25, at page 197; L.A. Royster by deed
dated November, 1897, recorded in Deed Book 38, at page 395; John W. Royster by deed dated
November, 1899, and recorded in Deed Book 38, at page 401; Vinnie Algood, &c. by deed dated
March 12, 1903, and recorded in Deed Book 38 at page 402; Marvin Royster by deed dated April
3, 1905, and recorded in Deed Book 41, at page 320; S.H. McMullin by deed dated January 22,
1908, and recorded in Deed Book 40, at page 422, and Foster C. Royster by deed dated January
12, 1909, and recorded in Deed Book 42, at page 183, all in the office of the County, Clerk of
Henderson County, Kentucky.
LESS a lot of ground just south of said church and bounded as follows: Beginning at a corner
post about 8 ft. South of SE comer of said church, running Souht 6 rods to a stake; thence W 12
rods to a stake in edge of Frog Island road; thence North with said road 6 rods to stake in edge of
said road, thence east 12 rods to the beginning, containing 9/20 of an acre.
Beginning at a stake comer to Lot #3; thence with Floyd & Lockett road S 23 W 24 poles and 11
links to stake on Lockett & Floyd road; thence S 67 E 39 poles and 8 links to stake in line of lot
#2; thence with said line N 23 E 24 poles and 11 links to stake comer to lot# 3; thence with line
of said lot N 67 W 39 poles and 8 links to beginning, containing 6 acres; and being the land
conveyed to B.W. McMullin by the following: W.B. Spencer by deed dated October 3, 1893, and
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recorded in Deed Book 20, at page 559, and by W.B. and G.E. Spencer by deed dated Janury 27,
1897, and recorded in Deed Book 24, at page 179, all in the office of the County Clerk of
Henderson Cmmty, Kentucky.
Beginning at a stake corner of Lot #4 of Floyd and Lockett Road; thence with said road S 23 W
13 poles and 14 links to stake; thence S 67 E 39 poles and 8 links to stake in line of Lot #2;
thence with said line N 23 E 13 poles and 14 links to stake, corner to lot #4; thence with line of
said Lot N 67 W 39 poles and 8 links to beginning, containing 3-1/3 acres and being the same
lands conveyed to S.W. McMullin by the following: Eliza Armstrong, &c. by deed dated
October 17, 1898, and recorded in Deed Book 38, at page 403, and by S.H. McMullin by deed
dated December 26, 1907, and recorded in Deed Book 40, at page 225, all in the office of the
County Clerk of Henderson County, Kentucky.
Beginning at a stake, corner to Lot #5 on Floyd and Lockett road; thence S 23 W 30 poles to
junction of Floyd and Lockett and Smith's Ferry Road; thence with Smith's FeJTy Road S 77 E
39 poles and 16 links to corner of Lot# 2; thence with line of said lot N 23 E 22 poles and 20
links to stake, corner to Lot #5; thence with line of said lot N 67 E 39 poles and 8 links to
beginning, contianing 6-1/2 acres, and being the same land conveyed to B.W. McMullin by S. H.
McMullin by deed dated December 26, 1907, and recorded in Deed Book 40, at page 225, in the
office of the County Clerk of Henderson County, Kentucky.
Tracts (2) to (6) inclusive were inhertited by Edgar McMullin as shown by Affidavit of Descent
ofrecord in Deed Book 95, at page 284, Henderson County Court Clerks office.
A tract of land about one mile from town of Robards and bounded as follows: Beginning at a
stone to Sam Spencer and Tom T. Royster; thence N 27-3/4 E 28.09 chains to a stake in the
middle of a ditch, corner to Lot #2 small sycamore pointer; thence N 59 ½ W 17 .91 chains to
stake in line of Lot# 3 23 links from S.H. McMullin line; thence S 27 ¾ W 28.09 chains to B.W.
McMullin's line; thence S 59- ¼ E 18 chains to the beginning, containing 50-36/100 acres.
Being the same land conveyed to the grantors by Thomas Sugg and wife by deed dated January
7, 1904, ofrecord in Deed Book 34, at page 197, said Clerk's office.
Beginning at a stake in middle of a ditch, small sycamore pointer, and corner to Lot #1 (Sugg's)
corner; thence N 58- ¾ W 18-14/100 chains to a stake in line of S.N. McMullin; thence N 27 ¾ E 15-18/100 chains to a stake corner to S.N. McMullin in Otey's line; thence S 66 - ½ E. 18 16/100 chains to a stake in middle of a ditch corner to T.T. Royster; thence S 27 - ¾ W 17 36/100 chains to the beginning, containing 29 - 450/1000 acres, it being understood and agreed
that said McMullin is to have an outlet 23 links wide and 28-9/100 chains long between the line
ofThos. Sugg and that ofS.N. McMullin, said outlet containing 650/1000 ofan acres, containing
in all 30-1/10 acres.
Being the same land conveyed to Edgar McMullin by C.N. Royster by deed dated August 28,
1900, of record in Deed Book 30, at page 330, in said Clerk's office.
A certain tract of land lying one mile South of Robards, Kentucky and bounded as follows:
Beginning at a corner to Sugg; thence S 65 - ¼ E 762 feet to a stake, corner to Thos. Sugg;
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thence S. 27 - ¾ W 2857 feet to a stake, 10 feet from a stone; thence N 58-5/6 W. 763 feet to a
stake; thence to the beginning about 2755 feet.
Containing 49 .14 acres
Being the same prope1ty conveyed to Edger McMullin and B.W. McMullin by Emma J.
Higginson, et al., by deed dated January 1, 1910, recorded in Deed Book 44, at page 41, said
Clerk's office, and an undivided one-half interest therein inherited by Edgar McMullin from his
father, B.W. McMullin, as shown by Affidavit of Descent of record in Deed Book 95, at page
284, said Clerk's office.
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HOLDING PAGE FORE HIBIT B

Preliminary Lease and Easement Improvement Plan and Acreage Calculation
To be Delivered with Option Notice
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HOLDING PAGE FORE HIBIT C
As Built Lease and Easement Improvements and Final Acreage Calculation
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E HIBIT D

Lease ~nd Easement Compensation

(2)

Payment for Lease and Easements.

(3)

Crop Compensation.
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Kentucky
SOLAR LEASE AND EASEMENT AGREEMENT
I.
Parties. This So
ease al'}� f�ement Agreement ("Agreement") is made and entered
ID
as of the
day of
PH)tJU<..,.20]9 ("Effective Date"), by and between Milton E.
Crowder and Diane G. Crowder, husband and wife ("Owner") and Boulevard Associates, LLC,
a Delaware limited liability company ("Operator"), which are sometimes individually referred
to as a "Party" and collectively as the "Parties".

t:2£

2.
Project. This Agreement relates to the solar-powered electrical power generation and
transmission project known as the "Sebree Solar Energy Center" to be located in Henderson
County, Kentucky ("Project"), which may be wholly or partially located on tlhe Owner's property
legally described on the attached Exhibit A to this Agreement ("Owner's Property"). Upon
Operator's exercise of the Option (as defined below), the Project shall include (i) the Lease of
Owner's Property described in Section 4, (ii) the Easements referenced in Section 5 that are located
on the Owner's Property, and (iii) the Improvements referenced in Section 8 to be constructed on
Owner's Property. The Lease, Easements and Improvements are sometimes collectively referred
to as the "Operator Property".
3.
Option. Owner grants to Operator an.exclusive option ("Option") to acquire the Lease and
Easements referenced ·in Sections 4 and 5 in accordance with the foilowing terms and cond'itions.
Operator shall be ent_itled to acquire the Le�se and the Easements _in their entirety or in part, as
Operator deems appropriate.
3.1
Optiori Term. The period during which Operator may exercise the Option shall
be for a term of four (4) years, commencing on the Effective Date ("Option Term").
.

'

'

3.2
Option Payment. As consideration for the granting of the Option, Operator
agrees to pay Owner the Option !Payment set forth in Exhibit D.
3.3
Use of Owner's Property. During the Option Term, Operator and its employees,
agents and contractors shall have a right to enter upon the Owner's Property and the right of
ingress and egress over and across the Owner's Property for the purposes of (i) surveying the
Owner's Property; (ii) performing such other tests and studies as Operator may desire in
connection with the Option, including, without limitation, environmental, avian and cultural
resource assessments, and geotechnical, foundation and soil tests, provided that such activities do
not unreasonably interfere with Owner's use of the Owner's Property; and (iii) installing,
maintaining, operating, inspecting and removing one or more weather related instruments
("Weather Instrument") and fencing of said Weather Instrument and including the perfornnance
of all tests and studies associated therewith. Owner shall not permit any other individual or
entity except Operator or its affiliates to install a Weather Instrument on Owner's Property.

3.4
Right to Grant Option. Owner warrants and represents to Operator that (i) the
statements in Section 9 concerning Owner's title to the Owner's Property are true and correct;
(ii) Owner has the authority to grant this Option to Operator without the consent or approval of
any other party; and (iii) there are no other existing options, rights of first refusal, contracts to

purchase, leases or mortgages that would prevent Operator from exercising its rights with respect
lO the Option.

3.5
Exercise of Option. Operator may exercise the Option by giving written notice
to Owner (''Option Notice") at any time during the Option Term. Operator shall specify in the
Option Notice the Commencement Date referenced in Section 6.1. 1. On the Commencement
Date, the Lease and Easements referenced in Sections 4 and ~ shall automatically become
effective1 and the Parties shall be subject to all of the tenns and conditions of this Agreement
with respectto such Lease and Easements and all rights and obligations relating thereto.

Termination of Option. (f Operator fails to exercise the Option within the
Option Term, the Option and the rights of Operator as the optionee shall automatically terminate.
3.6

4.
Leage. Upon exercise of the Option by Operator, Owner leases to Operator. and
Operator leases from Owner, Owner's Property fo r the Lease and Easement Term (defined in
Section 6. l) in accordance with the terms and conditions of this Agreement ("Lease"), which
Lease grants Operator and its agents, contractors, and employees the right to use the Owner's
Property for the following permitted uses:

4". l
Constructio~ Right. Operator leases Owner's Property for the purpose of
c-0nstructmg, operating, maintaining, repairing, replacing, and removing all or any part or
component of the Improvements whether located on Owner's Property. Operator may exercise
its right to use all or any part the Owner's Property as and when Operator deems it necessary
or advisable to do so to perform the activities for which this right is granted, including, without
limitation, staging areas and parking for Operator's employees. Any such areas being used
temporarily by Operator shall be located immediately adjacent to the portion of the Property
leased b·y Operator hereunder.
·

of

4.2
Access Right. Operator leases Owner's Property for unobstructed vehicular and
pedestrian access and ingress to and egress from the Improvements, Owner's Property and any
public roadways, and to construct, maintain, and utilize Roadway Cmprovements on the Owner's
Property. Owner shall not permit others to obstruct or damage the roads or Roadway
Jmprovements located on the Owner's Property or in any other way interfere with Operator's
rights under this righl Operator shall repair any damage done to Roadway Improvements which
result from use by Operator, its agents. servants or employees. Such roads shall be maintained in
the condition necessary for use by Operator's equipment, and with regard to existing roads, shall
be maintained in at least the condition that existed prior to Operator's use. Any roads inside of
the fenced a rea of the project will be maintained by Operator at Operator' s sole cost and
expense.
4 .3
Solar Panels Right. Operator leases Owner's Property for Operator to construct,
operate, replace, reloc21te, remove, and maintain Solar Panels and the appurtenant Collection
Facilities, together with ,associated roads and parking areas on Owner's Property.

Callectioo Fatilities Right. Operator leases Owner's Property for Operator to
4.4
constmct, operate, maintain, replace, relocate or remove Collection Facilities on and under the
Owner's Property.
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4.5
Substation Right. Operator leases Owner's Property for Operator to construct.
operate, maintain. replace. relocate or remove one or more Substations on Owner's Property.
4.6
Telecommunication Right. Operator leases Owner's Property for Operator to
construct, operate, maintain, replace, relocate or remove Telecommunication Facilities on and
under the Owner's Property.
Weather Instrument Right. Operator leases Owner's Property in order to
4.7
construct, operate, replace. relocate. remove, and maintain a Weather Instrument and the
appurtenant Collection Facilities on Owner's Property.
Battery Facilities Right. Operator leases Owner's Property in order to construct.
4.8
operate, replace. relocate. remove. and maintain one or more Battery Faci Iities on Owner's
Property.
Grant of Easementi. Upon the exercise of the Option by Operator. Owner grants to
5.
Operator, and Operator accepts from Owner. for the Lease and Easement Term referenced in
Section 6. L the following easements over and across the Owner"s Property in accordance with
th,e terms and conditions of this Agreement. The followi ng easements are for the benefit of
Operator and Operator's agents, contractors and employees and located on the Owner's Property
and are collectively referred to as the "Easements".

5.1
Sun No,'l~Obstruction Easeme,"lt, Owner grants Operator an irrevocab le.
excl usive easement for the right and privilege to use, maintain and capture the free and
unobstructed sunlight over and across the Owner's Property. Owner shall not engage in any
activity on Owner's Property or any other neighboring property owned by Owner that might
interfere with the sunlight direction over any portion of Owner"s Property; cause a decrease in
the output or efficiency of any Solar Panel or Weather Instrument: or otherwjse interfere with
Operator's operation of the Project or exercise of any rights granted in this Agreement
(collectively "Jnterference").This grant of the easement expressly includes the right of Operator
to enforce Operator's rights. including the physical removal of trees or structures (except existing
trees and structures) causing Interference to the Project contemplated by Operator. Operator
shall notify Owner before making any such removals.
5.2
Effeets Easement. Owner grants to Operator an easement over Owner' s Property
for visual, view, light. m cker, noise. shadow, vibration. electromagnetic, electrical and radio
frequency interference, and any other effects attributable to the Project located on the Owner's
Property.
T~rm. The tenn of this Agreement ("Term'') includes the Option Term referenced in
6.
Section 3. 1, the Initial Lease and Easement Term as described in Section 6.1.1 and the Extended
Lease ancJ Easement Term as described in Section 6.1.2 (together, the Initial Lease and Easement
Term and the Extended Lease and Easement Term. if applicable. is defined as the "Lease and
Easement Term ").

6. l

Lease and Easement Term .
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6.1.1 Initial Luse and Easement Term. The initial tenn of the Lease and
Easements shall commence on the date specified by Operator in the Option Notice
("Commencement Date"). The initial term o f the Lease and Easements shall end thirty (30)
years after the Commencement Date (the "Initial Lease and Easement Term"), subject to the
rights of renewal and terminatio n as provided in this Agreement.
6.1.2 Extended Lease and Easement Term . Operator shall have the rig ht to
extend the Tenn of this Agreement for two (2) consecutive tenns of five (5) years each in
accordance wi1h the terms and provisions of this Agreement (collectively "Extended Lease and
Easement Term") by providing written notice to Owner of Operator's intent to extend the Term
within one hundred eighty (180) days of the end of the existing Tenn. Each Extended Lease and
Easement Term shall begin on the expiration date of the lnitial Lease and Easement Term or
previous Extended Lease and Easement Tenn, as the case may be. During the Extended Lease
and Easement Term, Operator shaU pay Owner the amounts set forth in Exhibit D as the
consideration for the Lease and Easements.
6.1.3 Delavs During Lease and Easement Term . At Qperator 's option, the
Term may be extended fo r a period of time equal to the period of time during which operation of
the Project is delayed or suspended because of the occurrence of a Regulatory Suspension or
Force Majeure, wh ich are ·d efined as follows :
(i) "Regulatory Suspension" shall mean the enactment or application of
any law , order, rule, or regulation of the Kentucky Public Service Commission, Federal Energy
Regulatory Commission. or other local, state, or federal government authority having jurisdiction
over the Project or Operator, or the failure of any such govemrnental authority to issue an
approval or pennit pursuant to any such law. order, rule, or regulation, which results in the delay,
interruption, or suspension of the production, sale or transmission of electricity from the Sofar
Panels; and

"Force Majeure0 shall mean causes beyond the reasonable control of
and without the fault or negligence of the Party claiming Force Majeure, including but not limited
to acts of God, labor unrest (including, but not limited to, slowdowns, picketing, boycotts or
strikes), flood, earthquake, stonn, fire, lightning, explosion, power failure or _power surge,
vandalism, theft, the cutting of power, transmission or other lines, wires or cables to the Project by
persons other than Operator's employees or contractors, epidemic, war, revolution, riot, civil
disturbance, sabotage. change in law or applicable regulation subsequent to the Commencement
Date and action o r inaction by any federal, state or local legislative, executive, administrative
judicial agency or body which in any o f the foregoing cases, by exercise of due foresight such
Party could not reasonably have expected to avoid, and which, by the exercise of due diligence, it
is unable to overcome.
(ii)

The Parlies shall be excused from performing their respective obligations under this
Agreement and shall not be liable in damages or otherwise if and to the extent that they are unable
to so perfonn or are prevented from performing by a Force Majeure, provided that: (i) the nonperforming Party, as promptly as practicable after the occurrence of tne Force Majeure, but in no
event later than thirty (30) days thereafter, gives the other Party written notice describing the
particulars of the occurrence; (ii) the suspension of performance is of no greater scope and of no
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longer duration than is reasonably required by the Force M~jeure; (iii) tlrte non-performing Party
uses good faith and commercially reasonable efforts to remedy its inability to perfonn; and (iv) as
soon as the non-perfonning Party is able to resume perfonnance of its obligations excused as a
result of the occurrence, each Party shall give prompt written notification thereof to the other Party.
Notwithstanding the foregoing, Operator shall pay Owner 50% of the Annual Installment
Payments during any period of Force Majeure.
6.2
Te rmination by Operator, Provided Operator is not in default under any term of
this Agreement, Operator, at its option, shalJ have the right to termjnate this Agreement at any
time during the Term of the Agreement, as to all or any part of the Operator Property .
Termination shall be effective thirty (30) days after written notice of such termination to Owner.
If Operator's notice is a full t.ennination of the Operator Property, the Parties shall be relieved of
all further duties and obligations under this Agreement, other than (i) the payment of any accrued
and unpaid obligations owed by either Party as of the date oftennination; (ii) the removal of the
Improvements by Operator pursuant to Section 8_11 ~ and (iii) any other obligations and liabilities
that a.re expressly stated in this Agreement to survive such termination. Upon any such partial
termination by Operator, the Parties shall be relieved of all further duties and obligations under
this Agreement with respect to the portion thereof terminated by Operator, subject to the
obligations ;md liabilities referenced 1n items (i) through (iii) above that shall continue to be
applicable to the terminated _portion of this Agreement. The Parties agree to execute an
amendment to this Agreement evidencing such partial tennination .

7.
Payments. If Operator exercises the Option referenced in Section 3, Operator agrees to
pay Owner the amounts set forth in Exhibit D as consideration for the Lease, Easements and
Operator's other rights and interests in the Owner' s Property.
8.
Improvements. Operator shall have the right, at 1ts sole cost and expense, to construct,
install, maintain, use, operate, repair, replace, relocate and remove all facilities, structures,
equipment, machinery, wires, conduit, cab1es, poles, materials and property of every kind and
character required for the construction and operation of portions of the Project on the Owner's
Property , including, but not limited to, the Solar Panels, Collection facilities, Substations,
Telecommunication Facilities, Weather Instruments, Roadway Improvements and Battery
Facilities referenced in Sections 8.1 through 8.7 (collectively, the "Improvements").

8.1

"Solar Panels" shall mean any photovoltaic energy system designed for the

generation of electrical power from the collection of sunlight, including without limitation, the
photovoltaic panels, foundations, support structures, braces and related equipment.

8.2
"Collection Facilities" shall mean all Improvements whose purpose is to deliver
electrical power generated by the Solar Panels to an electrical power grid or other system,
including without limitation transformers, overhead and underground electrical collection lines,
telecommunication lines, splice boxes and interconnection facilities.

"Substations" shall mean e lectrical lines, meters, monitoring and control
8.3
equipment, switches, transfonners, all structures, equipment, enclosures, fencing, security
devices, and other electrical and communications equipment necessary to condition and increase
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tthe voltage of electricity generated by the Project to make it suitable for transmission on, and to
deliver it to, Collection Facilities connected lo an electric power grid or other system.
"Telecommuni~ation Facilities" shall mean all Improvements whose purpose is
8.4
to provide telecommunication services solely relating to the Project or any of Operator's solar
powered projects, including telephone, closed-circuit television, microwave, internet, computer
data and other telecommunication services.
"Weather Instrument" shall mean instruments used primarily to gather and
8.5
transmit sunlight and meteorological data relating to the Project, and includes the instrument's
foundations, guy wires, sunlight and meteorological data acquisition equipment, power source,
and any required data and electrical transmission lines.

8.6
"Roadwav Improvements" shall mean all improvements that may be necessary
to construct, maintain and repair any new and existing roadways and other means of ingress and
egress over, across and along the Owner's Property. including paving or surfacing of the
roadways with asphalt, gravel or other roadway materials, installation of road signs and the
construction and installation of culverts, bridges, drainage ditches. gates, cattle guards and
similar structures and facilities.
8.7

"Batten ' Facilitics 1' shall mean a type of equipment that can be given a new

charge by passing an electric current thrnugh it designed for the storage of electrical power
including without limitation, batteries and other devices for storage of electrical energy,
foundations, support structures, braces and related equipment.
8,8
Ownership of Improvements. Except as otherwise provided in Section 11.7, all
Improvements shall at all times remain the property of Operator, and Owner shall have no right,
t itle or interest therein. All Improvements constructed or placed on the Owner's Property by
Operator during the Term of this Agreement may be repaired, replaced, relocated, removed,
added to or expanded upon by Operator at any time during the Term of this Agreement. Owner
expressly waives any statutory lien or common law liens on the Improvements to which Owner
might be entitled.
Construction Liens . Operator shall not permit any liens arising out of Operator' s
8.9
use of the Operator Property under this Agreement to be filed against the Owner's Property.
Operator shall, within sixty (60) days after it receives notice of the lien, provide a bond or other
security that Owner may reasonably request, or remove such lien from the Owner's Property in
the manner provided by applicable law.

8. 10 Location of Improvements. The acreage required from the Owner's Property for
the Improvements for which the Lease and Easements are being granted cannot be detennined
unti l the completion of Operator' s inspection. testing, study and surveying of the Owner's
Property during the Option Tenn. Along with the Option Notice, Operator shall deliver to
Owner a proposed plan of development showing the contemplated locations of the lmprovements
and a preliminary calcufation of the acreage as determined by the area bounded by a perimeter
fence required for the Project, which shall serve as the Exhibit B to this Agreement. During the
final development and construction of the Project, such locations may need to be amended.
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Following construction of the Project, Operator shall provide Owner an "as-built" survey of all
improvements on Owner's Property and the final calculation of the acreage as determined by the
area bounded by a perimeter fence required for the Project, which shall serve as Exhibit C to this
Agreement. Further, following construction, the Improvements may need to be relocated or
rerouted by Operator. which Operator may perform, at any time duri ng the Tenn of this
Agreement, so long as the nature and extent of any such relocated or rerouted Improvements are
not materially different and impose no matedally greater burden on the Owner's Property than
the original locations or routes, and so long as Operator takes commercially reasonable efforts to
minimize disruption or inconvenience to Owner.
8.11 Removal oflmprovements. Upon full or partial termination of any of the Lease
Rights or Easements, Operator shall, within one (I) year of such full or partial termination,
remove all Improvements and restore the area formerly occupied by the Improvements to
substantially the same physical condition that existed immediately before the construction of the
Improvements (the "Removal Obligations"). At Owner's request, all or any part of the
Roadway Improvements may be left for use by Owner . Annual Installments Payments shall
continue to be made, on a prorated basis, until the RemovaJ Obligations are substantially
completed.
8.12 ·If a governmental authority does not require a perfonnance bond or security for removal
of the Improvements, then, Operator shall obtain and deliver to Owner a bond in fonn and
substance reasonably satisfactory to Owner securing Operator's Removal Obligations (the
"Removal Bond") prior to the date that the Project first delivers energy in commercial quantities
onto the grid. The Removal Bond shall be equal to the estimated amount, if any (the "Net
Removal Costs"), of removing the Improvements from Owner's Property less the salvage value
of the Improvements. Operator shall not be required to deliver such Removal Bond to Owner if
Operator has delivered such a bond in connection wilh the pennitting of Owner's Property or any
other portion of the Improvements for the Project. Once in place, Operator shall keep such bond,
or a like replacement, in force throughout the remainder of the Term. The Net Removal Costs
shall be determined by the Parties hereto acting in good faith. If the Parties cannot agree upon
the Net Removal Costs within sixty (60) days of their first attempt to do so, then the Net
Removal Costs shaJJ be determined by an independent engjneer mutually selected by the Parties.
1f the Parties cannot agree upon such independent engineer within the next thirty (30) days, then
by an independent engineer appointed by a District Judge of Henderson County, Kentucky; and
the decision of such an independent engineer (however selected) as to the Net Removal Costs
shall be conclusive as between and binding upon, the Parties. If an independent engineer is
selected1 then the Parties hereto shall equally share all of the costs associated with the
independent engineer's detennination of the Net Removal Cost. If the Removal Bond is
unavailable or an alternate form of security is more economical or desirable, then Operator may
substitute an alternate fonn of security, such as a letter of credit, other form of bond, or guarantee
reasonably acceptable to Owner that provides substantially equivalent security as the Removal
Bond. Operator shall redetennine the amount of the Removal Security beginning immediately
prior to the tenth (10th) year of the Lease and Easement Term and every five (5) years after the
initial posting of the Removal Bond.
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9.
Ownership and Title Matters. Except as otherwise set forth herein. Owner warrants
and represents to Operator. both as of the Effective Date. and as of the Commencement Date as
follows:
9. 1
Authority. Owner represents a nd warrants that it is the holder of fee simple title
and is the sole owner of the Owner's Property and has the unrestricted right and authority to sign
this Agreement and to grant Operator the Lease and Easements and other rights granted in this
Agreement. When signed by both Parties, this Agreement constitutes a valid and bindi ng
agreement enforceable against Owner in accordance with its terms.
Other Agreements.
The Owner's Property is not subject to any other
9.2
agreements. options, rights of first refusal or other prior right of any party to purchase. lease or
acquire easements in the Owner· s Property, or create any prior claim or right that would preclude
or interfere with Operator's rights and interests under this Agreement and the Lease and
Easements.

9.3
Minerais. Except as disclosed by Owner to Operator at the time of the execution
of this Agreement by Owner. Owner owns al l of the oil, gas and other minerals, and all rights
thereto as on or under the Owner·s Property.
Owner l\for~. Except as disclosed by Owner to Operator at the time of the
9.4
execution of this Agreement by Owner. there are no mortgages encumbering the Owner's
Property ("Owner Mortgage").

9.5
Notice and Opportunity to Cure. If there is an Owner Mortgage encumbering
Owner's Property and Owner rec;eives from the holder thereof any notice that payments are
overdue, Owner shall notify Operator and each Operator Mortgagee (as defined at Section 13. I)
by sending a copy of such overdue payment notice to Operator by the earlier of (i) five (S) days
after receipt, or (ii) three (3) business days prior to the date by wh ich a default under or in respect
of such Owner Mortgage could occur. If Operator or any Operator Mortgagee determines that it
would be in Operator' s interest to make such payments to Owner Mortgagee on Owner's behalf:
whether as a result of receiving such notice or otherwise. Operator shall have the right to make
such payments and to credit the payments so made against the Annual Installment Payment next
due under the Agreement.
Subordination, Non-Disturbance & Attornment Agreement. If there is an
9.6
Owner Mortgage encumbering Owner' s Property, Owner shall cooperate with Operator to obtain
a Subordination. Non-Disturbance and Anornment Agreement ("SNDA") in the form prepared
and provided by Operator, from each Owner Mortgagee, pursuant to which such Owner
Mortgagee agrees. among other things, not to disturb Operator·s possession and use o f the
Owner's Property. Owner shall not incur any loss in income, expense. obligation or liability
with regard to the SN DA. Operator shall, at its sole cost and expense, record each such SNDA
in the Office of the County Clerk in which Owner·s Property is located. If Owner fails to del iver
a SNDA from each Owner Mortgagee, Operator may, at its sole option, either (i) terminate this
Agreement immed iately upon written notice to Owner, or (ii) take such action as Operator deems
reasonably necessary to effect the rights granted to Operator hereunder, and off-set all amounts

e,xpended in such efforts against the Annual Installment Payments and any other amounts due
hereunder or in respect hereof.

l 0.

Rcpreseptations and Warranties of Owner. Owner hereby makes the following further
representations and warranties both as of the Effective Date, and a s o f the Commencement Date :
I 0.1 Physical Condition . Owner has no knowledge of any existing physical
conditions except for Henderson County Zoning and land use ordinances and restrictions of the
Owner's Property which would prevent, significantly restrict or make more expensive Operator's

development of the Owner's Property for the purposes specified in this Agreement, or which
could, with the passage of time, or the giving of notice, constitute a violation of any currently
applicable governmental law, ordinance, order, rule or regulation.

l 0.2 Legal Restrictions. Owner has no knowledge of any law, regulation, ordinance
or order of any local, state or federal governmental authority which would prohibit or
significantly restrict Operator's development of the Owner's Property pursuant to this
Agreement. This Agreement does not violate any cont ract, agreement, instrument, judgment or
order to which Owner is a party or which affects the Owner's Property. To the best of Owner's
knowJedge, the Owner's Property is currently in full and complete compliance with all

governmental laws, ordin'ances, orders, rules and regulations applicabte·to the Owner's Property.
10.3 No Litigation. No litigation is pending and, to the best of Owner's knowledge,
no litigation or administrative actions are proposed, threatened or anticipated with respect to any
matter affecting the Owner's Property. If Owner learns of any litigatio-n or administrative action
proposed, threatened or instituted with respect to the Owner's Property, Owner shall give
Operator notice within thirty (30) days thereof.
I 0.4 Survival. The representations and warranties set forth in this Section 10 shall
survive the execution and delivery hereof.
11 .

U:se, Operation and Maintenance.

11. l Exclusive Use by Operator. Operator shall have the exclusive right (i) to use
and possess the Owner Property in connection with the Project and other similar solar-powered
electrical power generation projects; (ii) to investigate, inspect, survey, and conduct tests of the
Owner's Property, including, but not limited to, meteorological, environmental, archeological
and geotechnical tests and studies; (iii) to use and convert all of the sunlight resources on the
Owner's Property; and (iv) to undertake such other activities on the Owner's Property that may
be related to the Project, including, without limitation, the storage o f Solar Panels, materials and
equipment during the installation and construction of the Improvements; development and
operation of communications systems; and site tours of the Project for visitors and other
interested parties.

l 1.2 No Required Installation or Operation. Nothing in this Agreement shall be
interpreted as imposing on Operator any obligation to install Solar Panels or other Improvements
on the Owner's Property 1 or to operate the Project on the Owner's Property. Operator shall have
the sole discretion to determine if and when any Solar Panels and other Improvements may be
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constructed on Owner's Property, and if and when to commence the operation of the Project on
the Owner's Property.
11 .3 Permits and Approvals. Operator shall be responsible, at its sole cost and
expense, for obtaining any governmental permits and approvals necessary for the construction
and operation of the Project and the construction and operation of the Improvements. Owner
shall cooperate with Operator as necessary to obtain any governmental or utility approvals or
permits, including, without limitation, signing any applications for such approvals, provided that
Owner shall not incur any loss in income, expense, obligation or liability with respect to
Operator obtaining such permits or approvals.
11 .4 C,:;mpltniif:'1 Witt. Laws. Operator shall comply in all material respects with
valid laws applicable to the Owner's Property and the Operator Property. Operator shall have
the right, in its sole discretion and at its sole expense, in Operator' s name to contest the validity
or applicability to the Owner' s Property and the Operator Property of any law, ordinance, statute,
order, regulation, property assessment or the like made by any governmental agency or entity.
Operator shall control any such contest and Owner shaJl cooperate with Operator io every
reasonable way in such contest, provided that Owner shall incur no expense, obligation or
liability with regard to such contest.
11 .5

Care aod Appearance. Operator, in its exercise of the lease, easement and other

ri ghts granted hereunder shall, at all times; maintain the Owner's Property and the lmprovements
in a reasonably neat, clean and presentable condition. Operator shall not willfully or negligently
damage or ·destroy the Owner's Property and shall keep the Owner's Property clean and free of
debris created by Operator, its contractors, or others brought on to the Owner's Property by
Operator. Operator shall not use the Owner' s Property for' storage, except. for materials.
construction equipment and vehicles directly associated with construction or maintenance of the
rmprovements on the Owner's Property or adjacent properties that are part of the Project.
Fences and Gates.
At Owner's request, Operator shall repair or replace any
fences, gates or cattle guards damaged or removed ln connection with Operator's activities on
l 1.6

the Owner's Property. Fences removed from the Owner's Property, if replaced, shall be re-built
by Operator at its expense in mutually agreeable locations. Al I fence repair and construction
shall be substantially similar to the construction of existing fences and cattle guards on Owner' s
Property. Any gates opened for access to Owner's Property by either Party shall be closed
immediately after passing through so that livestock may not. pass through. Once completed, all
replacement fences, gates and cattle guards shall be owned and maintained by Owner. Upon
abandonment or termination of the rights granted to Operator in this Agreement, any fences,
gates and cattle guards installed by Operator shall remain and become the property of Owner.
To minimize lhe need for temporary fencing, Owner will cooperate w ith Operator to avoid
pasturing animals on or near the Improvements during periods of construction, maintenance or
removal activity by Operator. Owner will discuss with Operator what temporary fencing is
necessary during the periods of construction, maintenance or removaJ activity by Operator.
11 .7 Roadwa,· Maintenance arrd Repeh·§. Operator agrees to maintain and repair all
Roadway Improvements located on the Operator Property; provided, however, Owner shall
reimburse Operator for any costs and expenses incurred by Operator to repair any damage or
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perform any special maintenance of the Roadway Improvements caused by Owner or any person
using the Roadway Improvements with Owner's permission, other than Operator.
12.

Taxes.

12. I Owner's Taxes. Owner co.venants and agrees to pay prior to delinquency all real
and personal property and other taxes, general and special assessments, and other charges of
every description ("Taxes") levied or assessed against the Owner's Property and all
improvements thereon by governmental authorities, other than Operator's Taxes referenced in
Section 12.2 (Taxes, excepting Operator's Taxes, are hereinafter referred to as "Owner's
Taxes").

12.3 Failure to Pay. In the event either Party fails to pay their share of Taxes prior to
delinquency, the other Party shall have the right to pay such Taxes and any accrued penalties or
interest, which payments shall increase or be offset against other Payments due under this
Agreement. ·
12.4 Operato~r's Right to Contes_t. Operator may contest the legal validity or amount
of any Operator's Taxes for which it is responsible under this Agreement, and may institute such
proceedings as it considers necessary, provided that Operator shall bear all expenses in pursuing
such contest or proceeding. With respect to any Taxes which may constitute a lien on the
Owner's Property, Operator shall promptly pay such Taxes unless the proceeding in which it
contests such Taxes shall operate to prevent or stay the collection of the Taxes so contested or
unless Operator removes any such lien by bonding or otherwise. Owner agrees to render to
Operator all reasonable assistance in contesting the validity or amount of any such Taxes, with
the exception of Taxes levied by Owner, including joining in the signing of any reasonable
protests or pleading which Operator may deem advisable to file; provided, however, that
Operator shall reimburse Owner for its reasonable out-of-pocket expenses, including reasonable
attorneys' fees incurred in connection with providing such assistance.
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13.

tv1origage oi Opnaror Property.

13. l Right to Mort;,rnge. Operator may, upon written notice to Owner, but without
requiring Owner's coosem or approvaJ, mortgage, collaterally assign, or otherwise encumber and
grant security interests in all or any part of its interest in this Agreement and the Operator
Property, but not in Owner's interest therein. These various security interests in all or a part of
this Agreement and the Operator Property are collectively referred to as an "Operator
Mortgage" and holder of such security interest, an "Operator Mortgagee". Any Operator
Mortgagee shall use the Operator Property only for the uses permitted under this Agreement.
Whenever Operator has granted a security interest t.Jndcr this Section 13, it will give Owner
notice of the Operator Mortgage (including the name and address of the Operator Mortgagee for
notice purposes) to Owner within thirty (30) days; provided that failure to give this notice shall
not constitute a default under this Agreement, but rather shall only have the effect of not binding
Owner to provide such Operator Mortgage notice until the Operator and its address is given to
Owner.
13.2 Notice of DefauJt and Opportunity to Cure. As a precondition to exercising
any rights or remedies related to any alleged default by Operator under this Agreement, Owner
shall give written notice of the default to each Operator Mortgagee at the same time it delivers
the required
notice of default to Operator, spec1fying in detail the alleged event of default
remedy. Each Operator Mortgagee or its designee shall have the right, but not the obligation, to
cure any default as Operator, and/or the right, but not the obligation, to remove any
Improvements or other property owned by Operator or such Operator Mortgagee located 011 the
Owner's Property to the same exte.n t as Operator. The cure period for any Operator Mortgagee
shall be the later of (i) the end of the Operator cure period under Section 18; (ii) thirty (30) days
after such Operator Mortgagee's receipt of the default notice; or (iii) if applicable, the extended
cure period ·provided for in Section 13.3. Failure by Owner to give an Operator Mortgagee
·notice of default shall not diminish Owner's rights against Operator, but shall preserve all rights
of the Operator Mortgagee or its designee to cure any default and to remove any Improvements
or other property of Operator or the Operator Mortgagee located oo the Owner' s Property.

and

13.3 Extended Cure Period. If any default by Operator under this Agreement cannot
be cured without the Operator Mortgagee obtaining .possession o f all or part of the Operator
Property, then any such default shall be deemed remedied if an Operator Mortgagee: (i) within
sixty (60) days after receiving notice from Owner as set forth in Section 13.2, acquires
possession of all or part of the Operator Property, or begins appropriate judicial or nonjudicial
proceeclings to obtain the same; (ii) diligently prosecutes any such proceedings to completion;
and (iii) after gaining possession of all or part of the Operator Property performs al l other
obligations as and when the same are due in accordance with the terms of this Agreement. lf an
Operator Mortgagee is prohibited by any court or by operation of any bankruptcy or insolvency
laws from commencing or prosecuting the proceedings described above, the sixty (60) day
period specified above for commencing proceedings shat I be extended for the period of such
prohibition.
13.4 Operator Mortgagee Liability. Any Operator Mortgagee whose interest in the
Operator Property is held solely for security purposes, shall have no obligation or liability under
this Agreement unless and until the Operator Mortgagee succeeds to absolute title to the
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Operator Property and the rights of Operator under this Agreement. An Operator Mortgagee
shall be liable to perform obligations under this Agreement only for and during the period it
directly holds such absolute title.
13.5 Certificates. Owner shall execute any estoppel certificates (certifying as to
truthful matters. including without limitation that no default then exists under this Agreement. if
such be the case), consents to assignment and non-disturbance agreements as Operator or any
Mortgagee may reasonably request from time to time. The Parties shall negotiate in good faith
any amendment to this Agreement from time to time to include any provision that may be
reasonably requested by Operator or any Operator Mortgagee to implement the prov1s1ons
contained in this Agreement or to preserve an Operator Mortgagee's security interest.
13.6 Operator Mortgagee's Right to Enforce Mortgage and Assign. Each Operator
Mortgagee shall have the right, in its sole discretion: (i) to assign its Operator Mortgage; (ii) to
enforce its lien and acquire title to all or any portion of the Operator Property by any lawful
means: (iii) to take possession of and operate all or any portion of the Operator Property and to
perform all obligations to be performed by Operator under this Agreement, or to cause a receiver
to be appointed to do so; and (iv) to acquire all or any portion of the Operator Property by
foreclosure or by an assignment in lieu of foreclosure and thereafter to assign or transfer all or
any portion of the Operator rights under this Agreement to a third party in accordance with
Section 14. Any Operator Mortgagee or other party who acquires Operator's interest in al l or a
portion of the Operator Property pursuant to foreclosure or assignment in lieu of foreclosure shall
not be liable to perform the obl igations imposed on Operator by this Agreement. which are
incurred or accruing after such Operator Mortgagee or other party no longer has ownership or
possession of the Operator Property.
13. 7

New Agreement.

13.7. 1 If the Operator Property is forec losed upon or there is an assignment in
lieu of foreclosure, or if this Agreement is rejected or disaffirmed pursuant to bankruptcy law or
other law affecting creditor's rights and, within ninety (90) days after such event, Operator or
any Operator Mortgagee or other purchaser at a forec losure sale shall have arranged to the
reasonable satisfaction of Owner to cure any material defaults under this Agreement, and for the
payment of all Annual Installment Payments or other charges due and payable by Operator as of
the date of such event, then Owner shall execute and deliver to Operator or such Operator
Mortgagee or other purchaser at a foreclosure sale, or to a designec of one of these parties, as the
case may be. a new agreement ("New Agreement") which (i) shall be for a term equal to the
remainder of the Term of this Agreement before giving effect to such rejection or termination;
(ii) shall contain the same covenants, agreements, terms, provisions and limitations as this
Agreement (except for any requirements that have been fulfilled by Operator or any Operator
Mortgagee or other purchaser at a foreclosure sale prior to rejection or termination of this
Agreement); and (iii) shall include that portion of the Operator Property in which Operator or
such other Operator Mortgagee or other purchaser at a foreclosure sale had an interest on the date
of rejection or termination.
13.7.2 If more than one Operator Mortgagee makes a written request for a New
Agreement pursuant to this provision. the New Agreement shall be delivered to the Operator
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Mortgagee requesting such New Agreement whose Operator Mortgage is prior in time, and the
written request of any other Operator Mortgagee whose lien is subordinate shall be void and of
no further force or effect. The provis ions of this Section 13 shall survive the teanination,
rejection or disaffmnation of this Agreement and shall continue in full force and effect thereafter
to the same extent as if this Section 13 were a separate and independent contract made by Owner,
Operator and each Operator Mortgagee, and, from the effective date of such termination ,
rejection or disaffirmation of this Agreement to the date of execution a nd delivery of such New
Agreement, such Operator Mortgagee or other purchaser at a foreclosure sale may use and enjoy
the Operator Property without hindrance by Owner or any person claiming by, through or under
Owner; provided that all of the conditions for the New Agreement as set forth above are
complied with.

13.8 Operator Morte:agee's Consent to Amendment, Termination or Surrendu.
Notwithstanding any provision of this Agreement to the contrary, the Parties agree that so long
as any Operator Mortgage remains outstanding, this Agreement shall not be modified or
amended, and Owner shall not accept a surrender, cancellation or release o f all or any part of the
Operator Property from Operator, prior to expiration of the Term of this Agreement, without the
prior written consent of the Operator Mortgagee holding such Operator Mortgage. This
provision is for the express benefit of and shall be enforceable by each Operator Mortgagee as if
it were _a party named in this Agreement.
~ssignment and SuMease. Operator shall have the right, withou~ Owner' s consent, to
14.
sell, convey, lease, or assign all or any portion of this Agreement or the Operator Property, on
either an exclusive or a non-exclusive basis, or to grant subeasements, co-easements, easements,
licenses or similar rights with. respect to the Operator Property (collectively, "Assignment''), to
o ne or more persons or entities (collectively "Assignee"). Each Assignee shaJI use the Operator
Property only for the uses permitted under this ·A greement. When Operator makes any
Assignment under this Section 14, Operator shall give written notice to Owner of such
Assignment (including the interest conveyed by the Assignment and address of the Assignee for
notice purposes) to Owner; provided Operator's failure to give such notice shall not constitute a
default under this Agreement, but rather shall only have the effect of not binding Owner with
respect to such assignment or conveyance until such notice is given. Any Assignment by
Operator shall release Operator from obligations subject thereof accruing ~fter the date that
liability for such obligations is assumed by the Assignee.
15.

Hazardous Materials.

15.1

Owner's Covenants Regarding Hazardous Materials. Owner represents and
warrants that, to the best of Owner' s knowledge, the Owner' s Property is not and has not been in
violation of any federal, state or local environmental health or safety laws, statute, ordinance,
rule, regulation or requirement ("Environmental Laws"), and Owner has not received any
notice or other communication from any governmental authorities alleging that the Owner's
Property is in violation of any Environmental Laws. ''Hazardous Materials" shall mean any
asbestos containing materials, petroleum. explosives, toxic materials, or substances regulated as
hazardous wastes, hazardous materiaJs, hazardous substances, or toxic substances under any
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federal, state, or local law or regulation. Owner warrants that Owner has done nothing to
contaminate the Operator Property with Hazardous Materials or wastes.
15.2 Operator' s C ovenants Re2arding Hazardous Materials. Operator shall, at
Operator's sole cost and expense, promptly take removal or remedial action required by
Environmental Law with regard to any material violation of any Environmental Law with regard
to any Hazardous Materials brought onto the Owner's Property by Operator or its employees,
agents, ot contractors. Owner shall cooperate with Operator with regard to any scheduling or
access to the Owne.r 's Property in connection with any action required hereunder.
15.3 Operator's Indemnity Regarding Hazardous Materials. Operator shall
indemnify, defend, protect and hold Owner harmless from any liability based on: (i) the release
of Hazardous Materials in, on, under or.about the Owner's Property caused by Operator or its
employees, agents, or contractors, or (ii) the violation by Operator or its employees, agents, or
contractors of any Environmental Law. The indemnlty obligations set forth hereln shall survive
termination of this Agreement.

16.

Insurance and Indemnity .

16. l Insu~. At all times. during which Operator is conducting any activities on the
Property and at a lI times during the Term of this Agreement, Operator shal Lmaintain in effect (I)
commercial General Liability lnsuran~e. including bodily inj_ury and property damage coverage
with minimum limits of $1 Million Dollars per occurrence and $2 Million Dollars aggregate and
(2) Umbrella Liability Insurance with minimum limits of $5 Million Dollars per occurrence and
$5 Million Dollars aggregate. Operator shall name Owner as additional insured on such
insurance policY. and provide Owner with a certificate of such ~nsurance.
16.2 Indemnity by Operator. Operator shall defend, indemnify, protect and hold
Owner harmless from and against all liabilities, costs, expenses, obligations, losses, damages,
claims, (collec.tively "Claims") resulting from the negligence, w illful misconduct, or breach of
this Agreement by Operator, its agents, contractors or employees, invitees, licensees and
permittees; provided, however, that such Claims are not due to the sole negligence, willful
misconduct, or breach by Owner, its agents, contractors or employees, invitees. licensees or
permittees.

16.3 Indemnity by Owner. Owner shall defend, indemnify, protect, and hold
Operator harmless from and against all Claims resulting from the negligence, willful misconduct,
or breach of this Agreement by Owner, its agents, contractors or employees, invitees, licensees
and permittees; provided, however, that such Claims are not d ue to the sole negligence, willful
misconduct, or breach by Operator, its agents, contractors, employees, invitees, licensees, or
permittees.
16.4 Survival. The obligations of the Parties under this Section 16 shall survive
expiration or other termination of this Agreement.

Confidentiality. This Agreement includes confidential and proprietary information
17.
relating to Operator and the Project. Owner agrees· not to provide copies of the Agreement or
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disclose the terms of the Agreement to any unauthorized person or entity. Operator authorizes
Owner to provide copies of the Agreement and disclose the terms thereof to Owner's family
("family" shall be deemed to include all devisees or descendants of owner by will or intestacy),
attorney, accountant, financial advisor and any existing or prospective mortgagee, lessee, or
purchaser for the sole purpose of evaluating and advising Owner and for no other purpose, so long
as such authorized parties agree in writing to become subject to the confidentiality provisions
hereto and not to provide copies of the Agreement or disclose the terms thereof to any
unauthorized person or entity. Any Owner and party shall return all material containing any
confidential information to Operator immediately upon its request. Any party agrees to destroy
immediately upon request by Operator such analyses, compilation, studies or other documents, and
any oral information will continue to be subject to the terms of this Agreement. Owner agrees that
Operator will have no adequate remedy at law if any party violates any of the terms of this
Agreement In such event Operator will have the right, in addition to any other rights Operator
may have, to obtain injunctive relief to restrain any breach or threatened breach by third party or
specific enforcement of such terms plus reimbursement of attorneys' fees, court costs and all
associated expenses. No party shall publish, file for public record, reproduce, or otherwise
disseminate this document or any of the terms and provisions hereof to any party, other than the
Parties set forth above without the prior written consent of Operator, which consent may be
wi.thheld for any reason ar:id in Operator's sole di~cretion.

18.

Default and Remedies .
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19.

Condemnation.

Complete Taking. If, at any time. any authority having the power of eminent
domain sha ll condemn all or substantially all of the Operator's Property, or all of the
Improvements thereon, for any public use or otherwise, then the interests and obligations of
19.1
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Operator under this Agreement in or affecting the Operalor's Property shall cease and terminate
upon the earlier of (i) the date lhat the condemning authority takes physical possession of the
Operator's Property or the Improvements thereon, (ii) Lhe date that Operator is, in its sole
judgment, no longer able or permitted to operate the Project on the Operator's Property in a
commercially viable manner. or (iii) the date of the condemnation judgment. Operator shall
continue to pay all amounts payable hereunder to Owner until the earlier of such dates. at which
time the Parties shall be relieved of any and all further obligations and conditions to each other
under this Agreement.
19.2

Partial Taking. Jf, at any time during the term of this Agreement, any authority

having the power of eminent domain shall condemn one or more, but not all, of the Solar Panels.
or any portion of the Improvements or the Operator's Property. then the interest and obligations
of Operator under this Agreement as to those Solar Panels or any portion of the Improvements or
the Operator·s Property so taken shall cease and terminate upon the earlier of (i) the date that the
condemning authority takes possession of such Solar Panels or any portion of the Improvements
or the Operator's Property. (ii) the date that Operator is. in its reasonable judgment. no longer
able or permitted to operate the Project on the Operator's Property. or any portion thereof, in a
commercially viable manner, or (iii) the date of the condemnation judgment; and. unless this
Agreement is terminated as hereinafter provided, this Agreement shall continue in full force and
effect as to the remainder of the Solar Panels. Improvements and the Operator·s Property. If the
remainder of the Solar Panels or any other portion of the Improvements or the Operator's
Prope11y is or becomes insufficient or unsuitable for Operator's purposes hereunder, as
determined by Operator in its sole discretion, then, subject to the rights of any Operator
Mortgagee under Section 13. Operator shall have the right to terminate this Agreement as to the
portion of the Operator's Property to which Operator continues to hold the rights. at which time
the Parties shal I be relieved of any further obligations and duties to each other under this
Agreement.
l 9.3 Apportionment, Distribution of Award. On any taking. all sums awarded.
including damages and interest, shall be paid as follows:
(a)
Any portion of the award by the court on account of any cost or loss that
Operator may sustain in the removal and relocation of Operator·s Improvements, to Operator:
Any portion of the award by the court fo r Operator' s anticipated or lost
(b)
revenues or profits, to Operator;
(c)

Any portion of the award by the court for Owner's lost revenues, to

Owner;
(d)
All remaining amounts of the award, to Owner or Operator consistent with
applicable Kentucky law.
20.

Notice.

20.1

Writing. All notices given or permitted to be given hereunder shall be in writing.
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20.2 Deliverv. Notice is considered given either (i) when delivered in person to the
recipient named below, (ii) upon receipt after deposit in the United States mail in a sealed
envelope or container, postage and postal charges prepaid, return receipt requested or certified
mail, addressed by name and address to the party or person intended, or (iii) twenty-four (24)
hours from proper and timely delivery to an overnight courier service addressed by name and
address to the party or person intended as follows:
Notice to Owner:

Milton E. Crowder and Diane G. Crowder
8628 Highway 416 W
Robards, KY 42452

Notice to Operator:

Boulevard Associates, LLC
700 Universe Blvd
Juno Beach, FL 33408
Attn: Land Services Administration

· 20.3 Change of Recipient or Address . Either Party may, by notice given at any time
or from time to time, require subsequent notices to be given to another individual person,
whet~er a party or an officer or representative, or t~ a different address, or both . Notices given .
before_actual receipt or notice of change shall not be invalidated by the change.
21.

Miscellaneous Pro,·is ions.

21.1 Successors arid Assigns. The terms and provisions of this Agreement shall run
with the land and be binding on and inure to the benefit of the heirs, successors, assigns and
personal representatives of the Parties. In accordance with this Agreement, Operator in its
discretion may authorize other persons or entities to use the Operator Property for the purposes
stated in this Agreement
21.2 Memorandum. Simultaneously with the execution of this Agreement, the Parties
agree to execute and acknowledge a memorandum of this Agreement. Operator may record the
executed memorandum in the public records of Henderson County, Kentucky.
21.3 Entire Agreement. This Agreement and the attached Exhibits shall constitute the
entire agreement between the Parties and supersedes all other prior writings and understandings.
21.4 Amendments. This Agreement shall not be amended or modified in any way
except by an instrument signed by the Parties and consented to by any Operator Mortgagee. The
Parties hereto shall at all times hereafter execute any documents and do any further acts which
may be necessary or desirable to carry out the purposes of this Agreement and to give fu ll force
and effect to each and all of the provisions hereof.
2.1 .5 Legal Matters. This Agreement shall be governed by and interpreted in
accordance with the then existing laws of the Commonwealth of Kentucky and the County where
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the Owner's Property is located shall be considered the proper forum or jurisdiclion for any
disputes arising in connection with this Agreement. The Parties agree to first attempt to senle
any dispute arising out of or in connection with this Agreement by good-faith negotiation. lf the
Parties are unable to resolve amicably any dispute arising out of or in connection with this
Agreement, each shall have all remedies available at law or in equity and as provided by this
Agreement. Each Party waives all right to trial by jury and specifically agrees that trial of
suits or causes of action arising out of this Agreement shall be to the court of competent
jurisdiction.
2 1.6

Sever-ability. lf any term or provision of this Agreement, ot the application

thereof to any person or circumstance shall, to any extent, be determined by judicial order or
decision to be invalid or unenforceable, the remainder of this Agreement or the application of
such term or provision to persons or circumstances other than those as to which it is held to be
invalid, shall be enforced to the fullest extent permitted by law.
21.7 Tax Credits. If under applicable law Operator becomes ineligible for any
currently existing tax credit, benefit or incentive for alternative energy expenditure established
by any local, state or federal government, then, at Operator's option, the Parties shall negotiate in
good faith to amend this Agreement or replace it with a different instrument so as to convert
Operator's interest in the Operator 'Property to a substantially similar interest that makes

Operator eligible for such tax credit, benefit or incentive. Su_ch amendment or instrument shall
not impair any of Owner' s rights or. increase the burdens _or obligations of Own.er under this
Agreement.
2 I .8 ,Approvals. Whenever in this Agreement the approval or consent of either Party
is required or contemplated, unless otherwise specified, such approval or consent shall not be
unreasonably withheld or delayed .
21.9 AY..thority. The signatories hereto warrant that each has the authority to execute
this Agreement on behalf of any entities which are Parties to this Agreement and that each s'Uch
entity has executed this Agreement pursuant to its organizational documents or a resolution or

consent of their Board of Directors or other governing body.
21. IO Time of .Essence. Time is of the essence of each provision of this Agreement.

21. I l Counterparts. This Agreement may be executed in multiple counterparts, each
of which shall be deemed an original, and all of which together shall constitute a single
instrument.
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Owner:

~PcL-

~

Crowder

~#.~

Diane G. Crowder

Operator:
Boulevard Associates, LLC
a Del aware limited liability company

By:
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EXHIBIT A
Legal Description of Owner's Property
The following described real property located in Henderson County. Kentucky. to- wit:
Beginning at a stake, comer to Sam Spencer in a few feet of a large maple tree, south 86° east 47
p oles, 13 links to a stake, corner to Luther Eblen; thence north 4-3/4° east 43 poles to a stone,
comer to Eblen; thence south 86° east l pole and l 7 links to a stone; thence north 11-1 /2° east 51
poles and 7 links to a stone, corner to Mrs. Wm. Eblen; thence north 87° west 33 poles to a comer
in T.T. Royster's line; thence with his line south l 8° west 95 poles, 16 links to the beginning,
containing· 21 acres, more or less but subject to legal highways.
Beginning at a stone, J. W. Otey's corner; thence running north 67• 1/2° west 37 poles and 19 links
to a maple stump, comer with Tom Spencer in Otey's line: thence south 27-1 /2° west 179 poles and
3 links to a stone in the Royster line, comer with Tom Spencer; ·thence south 59-1 /2° east 70 poles
and 11 links to an elm in the Lithecum line, comer with Eblen; thence north 17-1 /2° east 190 poles
and 15 links to the beginning; containing 61.81 acres, more or less, but subject to legal highways.
Beginning at stonei comer to Samuel Spencer: thence south 88-1/2° east l l 7•3/4 poles to a stone
in Felix Eakins' line; thence north 135 poles to a stone; thence north 88-1 /2° west 117-3/4 poles
to a stone; thence south with Samuel Spencer1s line to the beginning. containing I00 acres, more
or less, but su~ject to legal highways.
Beginning at a post oak stump in Lee Eakins line, corner to L.B. ·Eblen & W.G. Duncan &
running thence with Duncan's line N. l W. 245 feet to a point in the middle of the .Robards &
Cairo Road amt in L. B, Eblen's line; thence with the middle of said road S. 87-50 W. 411 feet,
S . 71-10 W. 286 feet & S. 53-55 W. 126 feet to a point in middle of said road and in the T. T.
Royster's line; thence with Royster's line S. 83-50 E. 616 feet to a post in said line; thence with
Royster's and Lee Eakins line N. 89-45 E. 176 feet to the beginning, and containing 3.2 acres.
LESS AND EXCEPT the following tract sold by Mrs. W.D DeVasher and her husband to E. U .
Weldon by deed recorded in Deed Book 109, at Page 119, Henderson County Court Clerk's
Office, to- wit:
All that property located on the southeast comer of the intersection of the Robards and Tunnel
Hill road and the Petersburg and Anthoston road known as Highway 283 . Said parcel of land is
bounded on the north by the Robards and Tunnel Hill road; on the east by the property of E.U.
Weldon; on the south by the property of Lee Eakins and on the west by State Highway 283, or
the Petersburg and Anthoston road. containing one acre, more or less. This is the eastern part of a
lot of ground formerly owned by Rufus Eblen . Said State Highway 283 known as the Petersburg
and Anthoston road cut said original lot in two, part thereof being located on the east side o f said
road and the other part on the west side and adjoining the lands of Mrs. W .D. DeVasher. There is
only being conveyed by this deed the part that is located on the east side of said Highway 283.
The part located on the west side and adjoining the land of Mrs. W.D. DeVasher is not included
in this conveyance.
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Being Tracts I, 2, 3 and 6 in that certain deed from Charlotte Gregory Taylor, a Widow, to
Arnold G. Taylor dated October 2, 1976, appearing of record in Deed Book 289, at Page 248, in
the Henderson County Clerk's Office. C harlotte Gregory Taylor died on or about October _,
1984, thereby extinguishing her life estate in the above described property.
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HOLDING PAGE FOR fXIDBIT B

Preliminary Lease and Easement lmprovenaenr Pian anc.i Acl'eage Caicuiation
To be Delivered with Option Notice
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HOLDING PAGE FOR EXHIBIT C
As Built Lease and Easement Improvements and Final Acreage Calculation
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EXHIBIT D
Lease and Easement Compensation

( 2)

Payment for Lease and Easements.
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(3)

Crop Compensation.
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Kentucky

SOLAR LEASE AND EASEMENT AGREEMENT
Lease a
ent Agreement ("Agreement") is made and entered
I.
Pa es. This S
�
ai
19 ("Effective Date"), by and between Rebecca A.
as of the
day of �(JLYl
Brown, Trustee of the Nunn Family Irrevocable Trust ("Owner") and Boulevard Associates,
LLC, a Delaware limited liability company ("Operator"), which are sometimes individually
referred to as a "Party" and collectively as the "Parties".
2.
Project. This Agreement relates to the solar-powered electrical power generation and
transmission project known as the "Sebree Solar Energy Center" to be located in Henderson
County, Kentucky ("Project"), which may be wholly or partially located on the Owner's property
legally described on the attached Exhibit A to this Agreement ("Owner's Property"). Upon
Operator's exercise of the Option (as defined below), the Project shall include (i) the Lease of
Owner's Property described in Section 4, (ii) the Easements referenced in Section 5 that are located
on the Owner's Property, and (iii) the Improvements referenced in Section 8 to be constructed on
Owner's Property. The Lease, Easements and Improvements are sometimes collectively referred
to as the "Operator Property".
3.
Option. Owner grants to Operator an exclusive option ("Option") to acquire the Lease and
Easements referenced in Sections 4 and 5 in accordance with the following terms and conditions.
Operator shall be entitled to acquire the Lease and the Easements in their entirety or in part, as
Operator deems appropriate.
3.1
Option Term. The period during which Operator may exercise the Option shall
be for a term of four (4) years commencing on the Effective Date ("Option Term").
3.2
Option Payment. As consideration for the granting of the Option, Operator
agrees to pay Owner the Option Payment set forth in Exhibit D.
3.3
Use of Owner's Property. During the Option Term, Operator and its employees,
agents and contractors shall have a right to enter upon the Owner's Property and the right of
ingress and egress over and across the Owner's Property for the purposes of (i) surveying the
Owner's Property; (ii) performing such other tests and studies as Operator may desire in
connection with the Option, including, without limitation, environmental, avian and cultural
resource assessments, and geotechnical, foundation and soil tests, provided that such activities do
not unreasonably interfere with Owner's use of the Owner's Property; and (iii) installing,
maintaining, operating, inspecting and removing one or more weather related instruments
("Weather Instrument") and fencing of said Weather Instrument and including the performance
of all tests and studies associated therewith. Owner shall not permit any other individual or
entity except Operator or its affiliates to install a Weather Instrument on Owner's Property.
3.4
Right to Grant Option. Owner warrants and represents to Operator that (i) the
statements in Section 9 concerning Owner's title to the Owner's Property are true and correct;
(ii) Owner has the authority to grant this Option to Operator without the consent or approval of
any other party; and (iii) there are no other existing options, rights of first refusal, contracts to

purchase, leases or mortgages that would prevent Operator from exercising its rights with respect
to the Option.

3.5
Exercise of Option. Operator may exercise the Option by giving written notice
to Owner ("Option Notice") at any time during the Option Tenn. Operator shall specify in the
Option Notice the Commencement Date referenced in Section 6.1. I, which date shall be no later
than the expiration of the Option Term. On the Commencement Date, the Lease and Easements
referenced in Sections 4 a nd 5 shall automatically become effective, and the Parties shall be
subject to all of the terms and cond itions of this Agreement with respect to such Lease and
Easements and all rights and obligations relating thereto.
3.6
Termination of Option. Jf Operator fails to exercise the Option within the
Option Term, the Option and the rights of Operator as the optionee shall automatically terminate.

Lease. Upon exercise of the Option by Operator, Owner leases to Operator, and
4.
Operator leases from Owner, Owner's Property for the Lease and Easement Tenn (defined in
Section 6.1) in accordance with the terms and conditions of this Agreement ("Lease"), which
Lease grants Operator and its agents, contractors, and employees the right to use the Owner's
Property for the fo llowing pe1mitted uses:
4.1
Construction Right. Operator leases Owner's Property for the purpose of
constructing, operating, maintaining, repairing, replacing, and removing all or any part or
component of the Improvements whether located on Owner's Property. Operator may exercise
its right to use all or any part of the Owner's Property as and when Operator deems it necessary
or advisable to do so to perform the activities for which this right is granted, including, withouL
limitation, staging areas and parking for Operator"s employees.

Access Right. Operator leases Owner' s Property for unobstructed vehicular and
4.2
pedestrian access and ingress to and egress from the lmprovements, Owner's Property and any
public roadways, and to construct, maintain , and utilize Roadway Improvements on the Owner's
Property. Owner shall not permit others to obstruct or damage the roads or Roadway
Improvements located on the Owner' s Property or in any other way interfere with Operator's
rights under this right. Operator shall repair any damage done to Roadway Improvements which
result from use by Operator, its agents, servants or employees. Such roads shall be maintained in
the condition necessary for use by Operator' s equipment, and w ith regard to existing roads, shall
be maintained in at least the condition that existed prior to Operator's use.
4.3
Solar Panels Right. Operator leases Owner's Property for Operator to construct,
operate, replace, relocate, remove, and maintain Solar Panels and the appurtenant Collection
facilities, together with associated roads and parking areas on Owner' s Property.
4.4
Collection Facilities Right. Operator leases Owner' s Property for Operator to
construct, operate, maintain, replace. relocate or remove Collection Facilities on and under the
Owner's Property.

Substation Right. Operator leases Owner· s Property for Operator to construct,
4.5
operate, maintain, replace, re locate or remove one or more Substations on Owner' s Property.
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4.6
Telecommunication Right. Operator leases Owner"s Property for Operator to
construct, operate, maintain, replace, relocate or remove Telecommunication Facilities on and
under the Owner's Property_

4.7

Weather Instrument Right. Operator leases Owner's Pro perty in order to
construct, operate, replace, relocate, remove, and maintain a Weather Instrument and the
appurtenant Collection Facilities on Owner' s Property.

4.8
Battery Facilities Right. Operator leases Owne r's Property in order to construct,
operate, replace. relocate, remove. and maintain one or more Battery Facilities on Owner's
Property.
5.
G rant of Easements. Upon the exercise of the Option by Operator, Owner grants to
Operator. and Operator accepts from Owne r, for the Lease and Easement Term referenced in
Section 6.1. the following easements over and across the Owner's Property in accordance with
the terms and conditions of this Agreement. The following easements are for the benefit of
Operator and Operator' s agents, contractors and employees and located on the Owner's Property
and are collectively referred to as the "Easements".
5.1
Sun Non-Obstruction Easement. Owner grants Operator an irrevocable,
ex.elusive easement for the ri ght and privilege to use, maintain and capture the free and
unobstructed sunlight over and across the Owner's Property. Owne r shall not engage in any
activity on Owner's Property or any other neighboring property owned by Owner that might
interfere with the sunlight direction over any portion of Owner's Property; cause a decrease in
the output or efficiency of any Solar Panel or Weather Instrument; or otherwise interfere with
Operator' s operation of the Project or exercise of any rights granted in this Agreement
(collectively "Interference").This grant of the easement expressly includes the right of Operator
to enforce Operator's rights, inc luding the physical removal of trees or structures (except existing
trees and structures) caus ing Interference to the Project contemplated by Operator. Operator
shall notify Owner before making any such removals.

Effects Easement. Owner grants to Operator an easement over Owner' s Property
5.2
fo r visual, view, light, flicker. noise, shadow, vibration, electromagnetic, electrical and radio
frequency interference, and any other effects attributable to the Project located on t he Owner's
Property.
6.
Term. T he tenn of this Agreement ("Term") includes the Option Tenn referenced in
Section 3. 1, the Initial Lease and Easement Term as described in Section 6. 1.1 and the Extended
Lease and Easement T enn as described in Section 6.1.2 (together, the lnitial Lease and Easement
Tenn and t he Extended Lease and Easement Term, if applicable, is defined as the "Lease and
Easement Term").

6. \

Lease and Easement Term.

6.1.1 Initial Lease and Easement Term. The initial term of the Lease and
Easements shall commence on the date specified by Operator in the Option Notice
("Commencement Date"). The initial tenn of the Lease and Easements shall end thi rty (30)
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years after the Commencement Date (the "Initial Lease and Easement Term"), subject to the
rights of renewal and termination as provided in this Agreement.
6. 1.2 Ex-tended Lease and Easement Term. Operator shall have the right to
extend the Term of this Agreement for two (2) consecutive terms of five (5) years each in
accordance with the terms and provisions of this Agreement (collectively "Extended Lease and
Easement Term'') by providing written notice to Owner of Operator's intent to extend the Term
within one hundred e ighty ( 180) days of the end of the existing Term. Each Extended Lease and
Easement Tenn shall begin on the expiration date of the Initial Lease and Easement Term or
previous Extended Lease and Easement Tenn. as the case may be. During the Extended Lease
and Easement Term, Operator shall pay Owner the amounts set forth in Exhibit D as the
consideration for the Lease and Easements.

6.1.3 Delays During Lease and Easement Term. At Operator' s option, the
Term may be extended fo r a period of time equal to the period of time during which operation of
the Project is delayed or suspended because of the occurrence of a Regulatory Suspension or
Force Majeure. which are defined as fo llows:
''Regulatory Suspension" shall mean the enactment or application of
any law, order, rule, or regulation of the Kentucky Public Service Commission. Federal Energy
Regulatory Comm ission, or other local, state, or federa l government authority having jurisdiction
over the Project or Operator, or the failure of any such governmenta l authority to issue an
approval or permit pursuant to any such law, order. rule, or regulation, which results in the delay,
interruption, or suspension of the production, sale or transmission of electricity from the Solar
Panels; and
(i)

"Force Majeure" shal l mean causes beyond the reasonable control of
and without the fault or negligence of the Party c laiming Force Majeure, including but not limited
to acts of God, labor unrest (including, but not limited to, slowdowns, picketing, boycotts or
strikes), flood, earthquake, storm, fire, lightning, explosion, power failure or power surge,
vandalism, theft, the cutting of power, transmission or other lines, wires or cables to the Project by
persons other than Operator's employees or contractors, epidemic, war, revolution, riot, civil
disturbance, sabotage, change in law or applicable regulation subsequent to the Commencement
Date and action or inaction by any federal. state or local legislative, executive, administrative
judicial agency or body which in any of the foregoing cases, by exercise of due foresight such
Party could not reasonably have expected to avoid, and which, by the exercise of due- diligence, it
is unable to overcome.
(ii)

The Parties shall be excused from performing their respective obligations under this
Agreement and shall not be liable in damages or otherwise if and to the extent that they are unable
to so perform or are prevented from performing by a Force Majeure, provided that: (i) the nonperforming Party, as promptly as practicable after the occurrence of the Force Majeure, but in no
event later than thirty (30) days thereafter, gives the other Party written notice describing the
particulars of the occurrence; (ii) the suspension of perfom1ance is of no greater scope and of no
longer duration than is reasonably required by the Force Majeure; (iii) the non-performing Party
uses good faith and commercially reasonable efforts to remedy its inability to perform; and (iv) as
soon as the non-performing Party is able to resume performance of its ob ligations excused as a
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result of the occurrence, each Party shall give prompt written notification thereof to the other Party.

Termination by Operator. Provided Operator is not in default under any term of
6.2
this Agreement, Operator, at its option, shall have the right to terminate this Agreement at any
time during the Tenn of the Agreement, as to all or any part of the Operator Property.
Termination shall be effective thirty (30) days after written notice of such termination to Owner.
Tf Operator's notice is a full termination of the Operator Property, the Parties shall be relieved of
all further duties and obligations under this Agreement, other than (i) the payment of any accrued
and unpaid obligations owed by either Party as of the date of termination: (ii) the removal of the
Improvements by Operator pursuant to Section 8.11 ; and (iii) any other obligations and liabilities
that are expressly stated in this Agreement to survive such termination. Upon any such partial
termination by Operator! the Parties shall be relieved of all further duties and obligations under
this Agreement with respect to the portion thereof terminated by Operator, subject to the
obligations and liabilities referenced in items (i) through (iii) above that shall continue to be
applicable to the terminated portion of this Agreement. The Parties agree to execute an
amendment to this Agreement evidencing such partial termination.
Payments. If Operator exercises the Option referenced in Section 3, Operator agrees to
7.
pay Owner the amounts set forth in Exhibit D as consideration for the Lease, Easements and
Operator' s other rights and interests in the Owner' s Property.

Improvements. Operator shall have the right, at lts sole cost and expense, to construct,
8.
install, maintain, use, operate, repair, replace, relocate and remove all facilities, structures,
equipment, machinery, wires, conduit, cables, poles, materials and property of every kind and
character required for the construction and operation of portions of the Project on the Owner's
Property, including, but not limited to. the Solar Panels, Collection Facilities. Substations,
Telecommunication Facilities, Weather Instruments, Roadway Improvements and Battery
Facilities referenced in Sections 8.1 through 8.7 (collectively, the "Improvements"),
8. 1
"Solar Panels'' shall mean any photovoltaic energy system designed for the
generation of electrical power from the collection of sunlight, including without limitation. the
photovoltaic panels, foundations, support structures, braces and related equipment.

"Collection Facilities" shall mean all Improvements whose purpose is to deliver
8.2
electrical power generated by the Solar Panels to an electrical power grid or other system,
including without limitation transformers, overhead and underground electrical collection lines,
telecommunication lines, splice boxes and interconnection facilities.
8.3
"Substations" shall mean electrical lines, meters, monitoring and cont,:ol
equipment, switches, transformers, all structures, equipment, enclosures, fencing, security
devices, and other electrical and communications equipment necessary to condition and increase
the voltage of electricity generated by the Project to make it suitable for transmission on, and to
deliver it to, Co llection Facilities connected to an electric power grid or other system.

"Telecommunication Facilities'' sha ll mean all Improvements whose purpose is
8.4
to provide telecommunication services solely relating to the Project or any of Operator' s solar

5

powered projects, including telephone, dosed-circuit television, microwave, internet, computer
data and other telecommunication services.
8.5
"Weather Instrument" shall mean instruments used primarily to gather and
transmit sunlight and meteorological data relating to the Project, and includes the instrument's
foundations, guy wires, sunlight and meteorological data acquisition equipment, power source.
and any required data and electrical transmission lines.
"Roadway lmprovements" shall mean all improvements that may be necessary
8.6
to construct, maintain and repair any new and existing roadways and other means of ingress and
egress over, across and along the Owner's Property. including paving or surfacing of the
roadways with asphalt, gravel or other roadway materials, installation of road signs and the
construction and installation of culverts. bridges, drainage ditches, gates, cattle guards and
similar structures and facilities.

"Battery Faciliti,es'' shall mean a type of equipment that can be given a new
8.7
charge by passing an electric current through it designed for the storage of electrical power
including without Iimitation. batteries and other devices for storage of electrical energy.
foundations, support structures, braces and related equipment.
8,8
Ownership of Improvements. Except as otherwise provided in Section 11.7. all
Improvements shall at all fames remain the property of Operator. and Owner shall have 110 righL,
title or interest therein. All Improvements constructed or placed on the Owner's Property by
Operator during the Term of this Agreement may be repaired, replaced, relocated, removed,
added to or expanded upon by Operator at any time during the Term of this Agreement. Owner
expressly waives any statutory lien or common law liens on the lmprovements to which Owner
might be entitled.

8. 9
Construction Liell~. Operator shall not permit any Iiens arising out of Operator's
use of the Operator Properry under this Agreement to be filed against the Owner' s Property.
Operator shall, within sixty (60) days after it receives notice of the lien, provide a bond or other
security that Owner may reasonably request, or remove such lien from the Owner's Property in
the manner provided by applicable law.
8.10 Location oflmprovements. The acreage required from the Owner·s Property for
the Improvements for which the Lease and Easements are being granted cannot be detennined
until the completion of Operator's inspection, testing, study and surveying of the Owner' s
Property during the Option Term. Along with the Option Notice, Operator shall deliver to
Owner a proposed plan of development showing the contemplated locations of the Im provements
and a preliminary calculation of the acreage as determined by the area bounded by a perimeter
fence required for the Project, which shall serve as the Exhibit B to this Agreement. During the
final development and construction of the Project, such locations may need to be amended.
Following construction of the Project, Operator shall provide Owner an "as-built" survey of all
Improvements on Owner's Property and the final calculation of the acreage as determ ined by the
area bounded by a perimeter fence required for the Project, which shall serve as Exhibit C to this
Agreement. Further, following construction, the Improvements may need to be relocated or
rerouted by Operator, which Operator may perform, at any time during the Term of this
6

Agreement, so long as the nature and extent of any such relocated or rerouted Improvements are
not materially different and impose no materially greater burden on the Owner's Property than
the original locations or routes, and so long as Operator takes commercially reasonable efforts to
minimize disruption or inconvenience to Owner.
8.11 Removal of Improvements. Upon full or partial termination of any of the Lease
Rights or Easements, Operator shall remove ail Improvements and restore the area formerly
occupied by the Improvements to substantially the same physical condition that existed
immediately before the construction of the Improvements (the "Removal O bligations"). At
Owner' s request, all or any part of the Roadway Improvements may be left for use by Owner.
8.12 rfa governmental authority does not require a performance bond or security for
removal of the Improvements, then upon the earlier to occur of: (i) the termination of this
Agreement; or (ii) on the twentieth (20th) anniversary of the commercial operations date of the
Project, Operator shall obtain and deliver to Owner a bond in form and substance reasonably
satisfactory to Owner securing Operator's Removal Obligations (the "Removal Bond''). The
Removal Bond shall be equal to the estimated amount. if any (the "Net Removal Costs"), of
removing the Improvements from Owner's Property. Operator shall not be required to deliver
such Removal Bond to Owner if Operator has delivered such a bond in connection with the
permitting of Owner' s Property or any other portion of the lmprovements for the Project. Once
in place, Operator shall keep such bond, or a like replacement, in force throughout the remainder
of the Term. The Net Removal Costs shall be determined by the Parties hereto acting in good
faith. ff the Parties cannot agree upon the Net Removal Costs within sixty (60) days of their first
attempt to do so, then the Net Removal Costs shall be determined by an independent engineer
mutually selected by the Parties. If the Parties cannot agree upon such independent engineer
within the next thirty (30) days, then by an independent engineer appointed by a District Judge of
Henderson County, Kentucky; and the decision of such an independent engineer (however
selected) as to the Net Removal Costs shall be conclusive as between and binding upon, the
Parties. If an independent engineer is selected, then the Parties hereto shall equally share all of
the costs associated with the independent engineer's determination of the Net Removal Cost. If
the Removal Bond is unavailable or an alternate form of security is more economical or
desirable, then Operator may substitute an alternate form of security, such as a letter of credit,
other form of bond, or guarantee reasonably acceptable to Owner that provides substantially
equivalent security as the Removal Bond.
9.
Owners hip and Title Matters. Owner warrants and represents to Operator, both as of
the Effective Date, and as of the Commencement Date as follows:
9.1
A uthority. Owner represents and warrants that it is the holder of fee simple title
and is the sole owner of the Owner' s Property and has the unrestricted right and authority to sign
this Agreement and to grant Operator the Lease and Easements and other rights granted in this
Agreement. When signed by both Parties, this Agreement constitutes a valid and binding
agreement enforceable against Owner in accordance with its terms .
Other Agreements. The Owner' s Property is not subject to any other
9.2
agreements, options, rights of first refusal or other prior right of any party to purchase, lease or
acquire easements in the Owner' s Property1 or create any prior claim or right that would preclude
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or interfere with Operator' s rights and interests under this Agreement and the Lease and
Easements.
9.3
Minerals. Intentionally omitted.
Owner Mort2a2e. Except as disclosed by Owner to Operator at the time of the
9.4
execution of this Agreement by Owner, there are no mortgages encumbering the Owner' s
Property (''Owner Mortgage").
9.5
Notice and Opportunity to Cure. If there is an Owner Mortgage encumbering
Owner's Property and Owner receives from the holder thereof any notice that payments are
overdue, Owner shall notify Operator and each Operator Mortgagee (as defined at Section 13. 1)
by sending a copy of such overdue payment notice to Operator by the earlier of (i) five (5) days
after receipt, or (ii) three (3) business days prior to the date by which a default under or in respect
of such Owner Mortgage could occur. If Operator or any Operator Mortgagee determines that it
would be in Operator's interest to make such payments to Owner Mortgagee on Owner' s behalf.
whether as a result of receiving such notice or otherwise, Operator shall have the right to make
such payments and to credit the payments so made against the Annual Installment Payment next
due under the Agreement.
9.6
Subordination, Non-.D i.durbance & Attornment Agreement. If there is an
Owner Mortgage encumbering Owner's Property, Owner shall cooperate with Operator to obtain
a Subordination, Non-Disturbance and Anornment Agreement ("SNDA") in the form prepared
and provided by Operator, from each Owner Mortgagee, pursuant to which such Owner
Mortgagee agrees, among other things, not to disturb Operator's possession and use of the
Owner' s Property. Owner shall not incur any loss in income, expense, obligation or liability
with regard to the SNDA. Operator shall, at its sole cost and expense, record each such SNDA
in the Office of the County Clerk in which Owner' s Property is located. If Owner fai ls to deliver
a SNDA from each Owner Mortgagee, Operator may. at its sole option, either (i) terminate this
Agreement immediately upon written notice to Owner, or ( ii) take such action as Operator deems
reasonably necessary to effect the rights granted to Operator hereunder, and off-set all amounts
expended in such efforts against the Annua l Installment Payments and any other amounts due
hereunder or in respect hereof.

Representations and W:;rrar.ties Gf Owner. Owner hereby makes the following further
I0.
representations and warranties 'ootn as of the Effective Date, and as of the Commencement Date:
10.1 Plnrsical Condition. Owner has no knowledge of any existing physical
conditions of t'ne Owner' s Property which would prevent, significantly restrict or make more
expensive Operator' s development of the Owner's Property for the purposes specified in this
Agreement, or which cou ld, with the passage of time, or the giving of notice, constitute a
violation ofany currently applicable governmental law, ordinance, order, rule or regulation.
I 0.2 Le2al Restrictions. Owner has no knowledge of any law, regulation, ordinance
or order of any local, state or federal governmental authority which would prohibit or
significantly restrict Operator's development of the Owner's Property pursuant to this
Agreement. This Agreement does not violate any contract, agreement, instrument, judgment or
order to which Owner is a party or which affects the Owner's Property. To the best of Owner' s
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knowledge, the Owner·s Property is currently in ful l and complete compliance with all
governmental laws, ordinances, orders. rules and regulations applicable to the Owner's Property.
I 0.3 No Litigation. No litigation is pending and, to the best of Owner's knowledge,
no litigation or administrative actions are proposed, threatened or anticipated with respect to any
matter affecting the Owner's Property. If Owner learns of any litigation or administrative action
proposed, threatened or instituted with respect to the Owner's Property. Owner shall give
Operator notice within thirty (30) days thereof.
L0.4 Survival. The representations and warranties set forth in this Section IO shall
survive the execution and delivery hereof.
11.

Use, Operation and Maintenance.

I 1.1 Exclusive Use by Operator. Operator shall have the exclusive right (i) to use
and possess the Owner Property in connection with the Project and other similar solar-powered
electrical power generation projects; (ii) to investigate, inspect, survey. and conduct tests of the
Owner's Property, including, but not limited to, meteorological, environmental, archeological
and geotechnical tests and studies: (iii) to use and convert all of the sunlight resources on the
Owner's Property; and (iv) to undertake such other activities on the Owner's Property that may
be related to the Project, including, without limitation, the storage of Solar Panels, materials and
equipment during the installation and construction of the Improvements; development and
operation of communications systems; and site tours of the Project for visitors and other
interested parties.
11.2 No Required Installation or Operation. Nothing in this Agreement shall be
interpreted as imposing on Operator any obligation to install Solar Panels or other Improvements
on the Owner's Property, or to operate the Project on the Owner's Property. Operator shall have
the sole discretion to determ ine if and when any Solar Panels and other Improvements may be
constructed on Owner's Property, and if and when to commence the operation of the Project on
the Owner' s Property.
11.3 Permits and Approvals. Operator shall be responsible, at its sole cost and
expense, for obtaining any governmental permits and approvals necessary for the construction
and operation of the Project and the construction and operation of the Improvements. Owner
shall cooperate with Operator as necessary to obtain any governmental or utility approvals or
permits, including, without limitation, signing any applications for such approvals, provided that
Owner shall not incur any loss in income. expense, obligation or liability with respect to
Operator obtaining such permits or approvals.
11.4 Compliance w ith Laws. Operator shall comply in all material respects with
valid laws applicable to the Owner's Property and the Operator Property. Operator shall have
the right, in its sole discretion and at its sole expense, in Operator's name to contest the validity
or applicabi lity to the Owner' s Property and the Operator Property of any law, ordinance, statute,
order, regulation. property assessment or the like made by any governmental agency or entity.
Operator shall control any such contest and Owner shall cooperate with Operator in every
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reasonable way in such contest, provided that Owner shall incur no expense, obligation or
liability with regard to such contest.
1 I .5 Care and Appearance. Operator, in its exercise of the lease, easement and other
rights granted hereunder shall, at all times, maintain the Owner's Property and the Improvements
in a reasonably neat, clean and presentable condition. Operator shall not willfully or negligently
damage or destroy the Owner's Property and shall keep the Owner's Property clean and free of
debris created by Operator, its contractors, or others brought on to the Owner's Property by
Operator. Operator shall not use the Owner's Property for storage, except for materials,
construction equipment and vehicles directly associated with construction or maintenance of the
Improvements on the Owner's Property or adjacent properties that are part of the Project.
11.6 Fences and Gates. At Owner's request, Operator shall repair or replace any
fences, gates or cattle guards damaged or removed in connec.tion with Operator's activities on
the Owner's Property. Fences removed from the Owner's Property, if replaced, shall be re-built
by Operator at its expense in mutually agreeable locations. All fence repair and construction
shall be substantially similar to the construction of existing fences and cattle guards on Owner's
Property. Any gates opened for access to Owner's Property by either Party shall be closed
immediately after passing through so that livestock may not pass through. Once complet,ed, all
replacement fences, gates and cattle guards shall be owned and maintained by Owner. Upon
abandonment or termination of the rights granted to Operator in this Agreement, any fences,
gates and cattle guards installed by Operator shall remain and become the property of Owner.
To minimize the need for temporary fencing, Owner will cooperate with Operator to avoid
pasturing animals on or near the Improvements during periods of construction, maintenance or
removal activity by Operator. Owner will discuss with Operator what temporary fencing is
necessary during the periods of construction, maintenance or removal activity by Operator.
11.7 Roadway .Maintenance aiid R,epairs. Operator agrees to maintain and repair all
Roadway Improvements \ocated on the Operator Property; provided, however, Owner shall
reimburse Operator for any costs and expenses incurred by Operator to repair any damage or
perform any special maintenance of the Roadway Improvements caused by Owner or any person
using the Roadway Improvements with Owner's permission, other than Operator.
12.

Taxes.

12.1 Owner's Ta.xes. Owner covenants and agrees to pay prior to delinquency all real
and personal property ana other taxes, general and special assessments, and other charges of
every description ("Taxes") levied or assessed against the Owner's Property and all
improvements thereon by governmental authorities, other than Operator's Taxes referenced in
Section 12.2 (Taxes, excepting Operator's Taxes, are hereinafter referred to as "Owner's
Taxes").
12.2

Operator's Ta..re;f.
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12.3 Failure to Pay. In the event either Party fails to pay their share of Taxes prior to
delinquency, the other Party shall have the right to pay such Taxes and any accrued penalties or
interest, which payments shall increase or be offset against other Payments due under this
Agreement.
12.4 Operator's Right to Contest. Operator may contest the legal validity or amount
of any Operator's Taxes for which it is responsible under this Agreement, and may institute such
proceedings as it considers necessary, provided that Operator shall bear all expenses in pursuing
such contest or proceeding. With respect to any Taxes which may constitute a lien on the
Owner's Property, Operator shall promptly pay such Taxes unless the proceeding in which it
contests such Taxes shall operate to prevent or stay the collection of the Taxes so contested or
unless Operator removes any such lien by bonding or otherwise. Owner agrees to render to
Operator all reasonable assistance in contesting the validity or amount of any such Taxes, with
the exception of Taxes levied by Owner, including joining in the signing of any reasonable
protests or pleading which Operator may deem advisable to file; provided, however, that
Operator shall reimburse Owner for its reasonable out-of-pocket expenses, including reasonable
attorneys' fees incurred in connection with providing such assistance.
13.

�fartgage ()f Opera.tor Pmpertr..

13.1 Right to Mortgaee. Operator may, upon written notice to Owner, but without
requiring Owner's consent or approval, mortgage, collaterally assign, or otherwise encumber and
grant security interests in all or any part of its interest in this Agreement and the Operator
Property. These various security interests in all or a part of this Agreement and the Operator
Property are collectively referred to as an "Operator Mortgage" and holder of such security
interest, an "Operator Mortgagee". Any Operator Mortgagee shall use the Operator Property
only for the uses permitted under this Agreement. Whenever Operator has granted a security
interest under this Section 13, it will give Owner notice of the Operator Mortgage (including the
name and address of the Operator Mortgagee for notice purposes) to Owner within thirty (30)
days; provided that failure to give this notice shall not constitute a default under this Agreement,
but rather shall only have the effect of not binding Owner to provide such Operator Mortgage
notice until the Operator and its address is given to Owner.
13.2 Notice of Defau·,lt and Oppgrtu·nity to Cure . As a precondition to exercising
any rights or remedies re'1atea ro any allegec':l aefault by Operator under this Agreement, Owner
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shall give written notice of the default to each Operator Mortgagee at the same time it delivers
notice of default to Operator, specifying in detail the alleged event of default and the required
remedy. Each Operator Mortgagee or its designee shall bave the right, but not the obl igation, to
cure any defauh as Operator. and/or the right, but not the obligation, to remove any
Improvements or otht:r property owned by Operator or such Operator Mortgagee located on the
Owner's Property to the same extent as Operator. The cure period for any Operator Mortgagee
shall be the later of (i) the end of the Operator cure period under Section 18; (ii) thirty (30) days
after such Operator Mortgagee's receipt of the default notice; or (iii) if applicable, the extended
cure period provided for in Section 13.3. Failure by Owner to give an Operator Mortgaget:
notice of default shall not diminish Owner's rights against Operator, but shall preserve all rights
of the Operator Mortgagee or its designee to cure any default and to remove any Improvements
or other property of Operator or the Operator Mortgagee located on the Owner's Property.
Extended Cure Perio d. If any default by Operator under this Agreement cannot
be cured without the Operator Mortgagee obtaining possession of all or part of the Operator
Property, then any such default shall be deemed remedied if an Operator Mortgagee: (i) within
sixty (60) days after receiving notice from Owner as set forth in Section 13.2, acquires
possession of all or part of the Operator Property, or begins appropriate judicial or nonjudicial
proceedings to obtain the same; (i i) diligently prosecutes any such proceedings to completion;
and (iii) after gaining possession of all or part of the Operator Property performs all other
obligations as and when the same are due in accordance with the terms of this Agreement. If an
Operator Mortgagee is prohibited by any court or by operation of any bankruptcy or insolvency
laws from comrner1cing or prosecuting the proceedings described above, the sixty (60) day
period specified above for commencing proceedings shall be extended for the period bf such
prohibition.
13.3

Qnerator 1.\ fortgagee Liability. Any Operator Mortgagee whose interest in the
Operator Property is he\d so\e\y for securhy purposes, shall have no obligation or liability under
this Agreement unless and until the Operator Mortgagee succeeds to absolute title to the
Operator Property and the rights of Operator under this Agreement. An Operator Mortgagee
shall be liable to perfonn obligations under this Agreement only for and during the period it
directly h,olds such absolute title.
13.4

13.5 Certilkat.:s. Owner shall execute any estoppel certificates (certifying as to
truthfu l matters. ·mc,ucfmg without limitation that no default then exists under this Agreement, if
such be the case). consents to assignment and non-disturbance agreements as Operator or any
Mortgagee may reasonably request from time to time. The Parties shall negotiate in good faith
any amendment to this Agreement from time to time to include any prov ision that may be
reasonably requested by Operator or any Operator Mortgagee to implement the provisions
contained in this Agr·eement or to preserve an Operator Mortgagee's security interest.

~erator Mortgagee's Right to E,-:farce Mai tgage aad M;,:ga. Each Operator
Mortgagee sha'fl have the right, in its sole discref1un: C1) to ass·1gn its Operator 1v1ongage; (ii) to
enforce its lien and acquire title to all or any portion of the Operator Property by any lawful
means; (iiD to take possession of and operate all or any portion of the Operator Property and to
perform di ,obligations to be performed by Operator under this Agreement, or to cause a receiver
to be appointed to do so; and (iv) to acquire all or any portion of the Operator Property by
13.6
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foreclosure or by an assignment in lieu of foreclosure and thereafter to assign or transfer all or
any portion of the Operator rights under this Agreement to a third party in accordance with
Section 14. Any Operator Mortgagee or other party who acquires Operator' s interest in a ll or a
portion of the Operator Property pursuant to foreclosure or assignment in lieu of foreclosure shall
not be liable to perform the obligations imposed on Operator by this Agreement, which are
incurred or accruing after such Operator Mortgagee or other party no longer has ownership or
possession of the Operator Property.

13.7

New Agreement.

13.7.1 If the Operator Property is foreclosed upon or there is an assignment in
lieu of foreclosure, or if this Agreement is rejected or disaffirrned pursuant to bankruptcy law or
other law affecting creditor's rights and, within ninety (90) days after such event, Operator or
any Operator Mortgagee or other purchaser at a foreclosure sale shall have arranged to the
reasonable satisfaction of Owner to cure any material defaults under this Agreement, and for the
payment of all Annual Installment Payments or other charges due and payable by Operator as of
the date of such event, then Owner shall execute and deliver to Operator or such Operator
Mortgagee or other purchaser at a foreclosure sale, or to a designee of one of these parties, as the
case may be, a new agreement (' 1New Agreement") which (i) shall be for a term equal to the
remainder of the Term of this Agreement before giving effect to such rejection or te1mination;
(ii) shall contain the same covenants, agreements, terms, provisions and limitations as this
Agreement (except for any requirements that have been fulfilled by Operator or any Operator
Mortgagee or other purchaser at a foreclosure sale prior to rejection or termination of this
Agreement); and (iii) shall include that portion of the Operator Property in which Operaror or
such other Operator Mortgagee or other purchaser at a foreclosure sale had an interest on the date
of rejection or termination.
13.7.2 If more than one Operator Mortgagee makes a written request for a New
Agreement pursuant to thjs provision, the New Agreement shall be delivered to the Operator
Mortgagee requesting such New Agreement whose Operator Mortgage is prior in time, and the
written request of any other Operator Mongag_ee whose lien is subordinate shall be void and of
no further force or effect. The provisions of this Section 13 shall survive the termination,
rejection or disaffirmation of this Agreement and shall continue in full force and effect thereafter
to 1the same extent as if this Section 13 were a separate and independent contract made by Owner.
Operator and each Operator Mortgagee, and, from the effective date of such termination,
rejection or disaffirmation of this Agreement to the date of execution and delivery of such New
Agreement, such Operator Mortgagee or other purchaser at a foreclosure sale may use and enjoy
the Operator Property without hindrance by Owner or any person claiming by, through or under
Owner: provided th!\t all of the conditions for the New Agreement as set forth above are
complied whh.

13.8 Operator Mortgagee's Consent to Amendment, Termination :;,- S .:.·,.render.
Notwithstanding any provision of this Agreement ro the contrary, the Parties agn:.:e;; t'nat so long
as any Operator Mortgage remains outstanding, this Agreement shall not be modified or
amended, and Owner shall not accept a surrender. cancellation or release of al l or any part of the
Operator Property from Operator, prior to expiration of the Term of this Agreement, without th1e
prior written consent of the Operator Mortgagee holding such Operator Mortgage. This
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provision is for the express benefit of a nd shall be enforceable by each Operator Mortgagee as if
it were a party named in this Agreement.

14.
Assignment and Sublease. Operator shall have the right. without Owner' s consent, to
sell, convey, lease, or assign all or any portion of this Agreement or the Operator Property, on
either an exclusive or a non-exclusive basis, or to grant subeasements, co-easeme nts, easements,
licenses or sim ilar rights with respect to the Operator Property (collectively, ''Assignment"), to
one or more persons or entities (collectivel y "Assignee"). Each Assignee shall use the Operator
Property only for the uses permitted under this Agreement. When Operator makes any
Assignment under thi s Section 14, Operator shall give written notice to Owner of such
Assignment (including the interest conveyed by the Assignment and address of the Assignee for
notice purposes) to Owner; provjded Operator's failure to give such notice shall not constitute a
default under this Agreement, but rather shall only have the effect of not binding Owner wjth
respect to such assignment or conveyance until such notice is given. Any Assignment by
Operator shal l release Operator from obligations subject thereof accruing after the date that
liability for such obligations is assumed by the Assignee.
15.

Hazardous Materials.

15.1

Owner's Covenants Regarding Hazardous Materials. Owner represents and
warrants that, to the best of Owner's knowledge. the Owner's Property is not and has not been in
violation of any federal, state or local environmental health or safety laws, statute, ordinance,
rule, regulation or requirement ("Environmental Laws"). and Owner has not received any
notice or other communication from a ny governmental authorities alleging that the Owner's
Property is in vio lation of any Environmental Laws. "Hazardous Materials" s hall mean any
asbestos containing materials, petroleum, explosives, toxic materials, or substances regulated as
hazardous wastes, hazardous materia ls, hazardous substances, or toxic substances under any
federal, state, or local law or regulation. Owner warrants that Owner has done nothing to
contaminate the Operator Property with Hazardous Materials or wastes.

15.2 Operator's Covenants Regarding Hazardous Materials. Operator shall, at
Operator' s sole cost and expense, prompt ly take removal or remedial action required by
Environmental Law with regard to any m aterial violation of any Environmental Law with regard
to any Hazardous Materials brought onto the Owner's Property by Operator or its employees,
agents, or contractors. Owner shall cooperate with Operator with regard to any schedu ling or
access to the Owner' s Property in connection with any action required hereunder.
15.3 Operator's Indemnity Regarding Hazardous Materials. Operator shall
indemnify, defend, protect and hold Owner harmless from any liability based on: (i) the release
of Hazardous Materials in, on, under or about the Owner's Property caused by Operator or its
e mployees, agents, or contractors, or ( ii) t he violation by Operator or its employees, agents, or
contractors of any Environmental Law. The indemnity obligations set fort h herein shall survive
termination of this Agreement.

16.

Insurance and lndemnitv.
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16. l Insurance. At all times during which Operator is conducting any activities on the
Property and at all times during the Term of this Agreement, Operator shall maintain in effect ( l)
commercial General Liability Insurance, including bodily injury and property damage coverage
with minimum limits of$ I Million Dollars per occurrence and $2 Million Dollars aggregate and
(2) Umbrella Liabi lity Insurance with minimum limits of $5 Million Dollars per occurrence and
$5 Million Dol lars aggregate. Operator shall name Owner as additional insured on such
insurance policy and provide Owner with a certificate of such insurance.
16.2 Indemnity by Operator. Operator shall defend, indemnify, protect and hold
Owner harmless from and against all liabilities, costs, expenses, obligations, losses. damages.
claims, (collectively "Claims") resulting from the negligence, wil lful m isconduct. or breach of
this Agreement by Operator, its agents, contractors or employees, invitees. licensees and
pennittees: provided. however, that such C laims are not due to the sole negligence, willful
misconduct, or breach by Owner, its agents, contractors or employees. invitees, licensees or
permittees.
16.3 Indemnity by Owner. Owner shall defend, indemnify, protect, and hold
Operator harmless from and against all Claims resulting from the negligence, willful misconduct,
or breach of this Agreement by Owner, its agents, contractors or employees, invitees, licensees
and permittees; provided. however. that such Claims are not due to the sole negligence, willful
misconduct, or breach by Operator, its agents, contractors, employees, invitees, licensees, or
permittees.
16.4 Survival. The obligations of the Parties under this Section I 6 shall survive
expiration or other termination of this Agreement.
17.
Confide ntiality. This Agreement includes confidential and proprietary information
relating to Operator and the Project. Owner agrees not to provide copies of the Agreement or
disclose the terms of the Agreement to any unauthorized person or entity. Operator authorizes
Owner to provide copies of the Agreement and disclose the terms thereof to Owner's family
(" family" shall be deemed to include all devisees or descendants of owner by will or intestacy),
attorney, accountant, financial advisor and any existing or prospective mortgagee, lessee, or
purchaser for the sole purpose of evaluating and advising Owner and for no other purpose, so long
as such authorized parties agree in writing to become subject to the confidentiality provisions
hereto and not to provide copies of the Agreement or disclose the terms thereof to any
unauthorized person or entity. Any Owner and party shall return a ll material containing any
confidential information to Operator immediately upon its request. Any party agrees to destroy
immediately upon request by Operator such analyses, compilation, studies or other documents, and
any oral information will continue to be subject to the terms of this Agreement. Owner agrees that
Operator will have no adequate remedy at law if any party violates any of the terms of this
Agreement. ln such event Operator will have the right, ,n addition to any other rights Operator
may have, to obtain injunctive relief to restrain any breach or threatened breach by third party or
specific enforcement of such terms plus reimbursement of attorneys' fees, court costs and a ll
associated expenses. No party shall publish, tile for public record, reproduce, or otherwise
disseminate this document or any of the terms and provisions hereof to any party, other than the
Parties set forth above without the prior written consent of Operator. which consent may be
withheld for any reason and in Operator's sole discretion .
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18.

Default and Remedies.

18. l

Operator Payment Default.

18.1.1 Collection of Payments.

-

18.1.2 Terminate Agreement.

18.2

Other Operator Default.
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18.3

19.

Owner Default.

Condemnation.

19. l Complete Taking. If, at any time, any authority having the power of eminent
domain shall condemn all or substantially all of the Operator's Property, or all of the
Improvements thereon, for any public use or otherwise, then the interests and obligations of
Operator under this Agreement jn or affecting the Operator's Property shall cease and terminate
upon the earlier of (i) the date that the condemning authority takes physical possession of the
Operator's Property or the Improvements thereon, (ii) the date that Operator is, in its sole
judgment, no longer able or permitted to operate the Project on the Operator's Property in a
commercially viable manner, or (iii) the date of the condemnation judgment. Operator shall
continue to pay all amounts payable hereunder to Owner until the earlier of such dates, at which
time the Parties shall be relieved of any and all further obligations and conditions to each other
under this Agreement.
19.2 Partial Takfri{!.· lf, at any time during the term of this Agreement, any authority
having the power of em·ment domain shall condemn one or more, but not all, of the Solar Panels,
or any portion of the Improvements or the Operator's Property, then the interest and obligations
of Operator under this Agreement as to those Solar Panels or any portion of the Improvements or
the Operator's Property so taken shall cease and terminate upon the earlier of (i) the date that the
condemning autlhority takes possession of such Solar Panels or any portion of the Improvements
or the Operator's Property, (ii) the date that Operator is, in its reasonable judgment, no longer
able or permitted to operate the Project on the Operator's Property, or any portion thereof, in a
commercidly viable manner, or (iii) the date of the condemnation judgment; and, unless this
Agreement is terminated as hereinafter provided, this Agreement shall continue in full force �nd
effect as to the remainder of the Solar Panels, Improvements and the Operator's Property. If the
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remainder of the Solar Panels or any other portion of the Improvements or the Operator's
Property is or becomes insufficient or unsuitable for Operator's purposes hereunder, as
determined by Operator in its sole discretion, then, subject to the rights of any Operator
Mortgagee under Section 13, Operator shall have the right to terminate this Agreement as to the
portion of the Operator's Property to which Operator continues to hold the rights, at which time
the Parties shall be relieved of any further obligations and duties to each other under this
Agreement.
19.3 Apportionment, Distribution of Award. On any taking, all sums awarded,
including damages and interest, shall be paid as follows:
(a)
Any portion of the award by the court on account of any cost or loss that
Operator may sustain in the removal and relocation of Operator's Improvements, to Operator;
(b)
Any portion of the award by the court for Operator's anticipated or lost
revenues or profits, to Operator;
(c)

Owner;

Any portion of the award by the court for Owner's lost revenues, to

(d)
All remaining amounts of the award, to Owner or Operator consistent with
applicable Kentucky law.
Notice.
20.
20.1

Writing. All notices given or permitted to be given hereunder shall be in writing.

20.2 Delivery. Notice is considered given either (i) when delivered in person to the
recipient named below, (ii) upon receipt after deposit in the United States mail in a sealed
envelope or container, postage and postal charges prepaid, return receipt requested or certified
mail, addressed by name and address to the party or person intended, or (iii) twenty-four (24)
hours from proper and timely delivery to an overnight courier service addressed by name and
address to the party or person intended as follows:
Notice to Owner:

Notice to Operator:

Nunn Family Irrevocable Trust
7155 Highway 299
Robards, KY 42452

- -----Boulevard Associates, LLC
700 Universe Blvd
Juno Beach, FL 33408
Attn: Land Services Administration

20.3 Change of Recipient or Address. Either Party may, by notice given at any time
or from time to time, require subsequent notices to be given to another individual person,
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whether a party or an officer or representative, or to a different address, or both. Notices given
before actual receipt or notice of change shall not be invalidated by the change.

2 1.

Miscellaneous Provisions.

21.1 Successors and Assigns. The terms and provisions of this Agreement shall run
with the land and be binding on and inure to the benefit of the heirs, successors, assigns and
personal representatives of the Parties. In accordance w ith this Agreement, Operator in its
discretion may authorize other persons or entities to use the Operator Property for the purposes
stated in this Agreement
2 1.2 Memorandum. Simultaneously with the execution of this Agreement, the Parties
agree to execute and acknowledge a memorandum of this Agreement. Operator may record the
executed memorandum in the public records of Henderson County, Kentucky.
21.3 Entire Agreement. This Agreement and the attached Exh ibits shall constitute the
entire agreement between the Parties and supersedes all other prior writings and understandings.
21.4 Amendments. This Agreement shall not be amended or modified in any way
except by an instrument s igned by the Parties and consented to by any Operator Mortgagee. The
Parties hereto shall at all times hereafter execute any documents and do any further acts which
may be necessary or desirable to carry out the purposes of this Agreement and to give full force
and effect to each and all of the provisions hereof.
2 1.5 Legal Matters. This Agreement shall be governed by and interpreted in
accordance with the then existing laws of the Commonwealth of Kentucky and the Co unty where
the Owner's P roperty is located shalt be considered the proper forum or jurisdiction for any
disputes arising in connection with this Agreement. The Parties agree to first attempt to settle
any dispute arising out of or in connection with this Agreement by good-faith negotiation. If the
Parties are unable to resolve amicably any dispute arising out of or in connection with this
Agreement, each shal l have all remedies available at law or in equity and as provided by this
Agreement. Each Party waives all right to trial by jury and specifically agrees that trial of
suits or causes of action arising out of this Agreement shall be to the court of competent
jurisdiction.
21.6 Severability. lf any term or prov1s1on of this Agreement, or the application
thereof to any person or circumstance shall. to any extent, be determined by judicial order or
decision to be inval id or unenforceable, the remainder of this Agreement or the application of
such term or provision to persons or circumstances other than those as to which it is held to be
invalid, shall be enforced to the ft1llest extent pennitted by law.

21.7 Tax Credits. If under applicable law Operator becomes ineligible for any
currently existing tax credit, benefit or incentive for alternative energy expenditure established
by any Jocal, state or federal government, then, at Operator's option, the Parties shall negotiate in
good faith to amend this Agreement or replace it with a different instrument so as to convert
Operator' s interest in the Operator Property to a substantially similar interest that makes
Operator eligible for such tax credit, benefit or incentive. Such amendment or instrument shall
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not impair any of Owner's rights or increase the burdens or obi igations of Owner under this
Agreement.
2 1.8 Approvals. Whenever in this Agreement the approval or consent of either Party
is required or contemplated, unless otherwise specified, such approval or consent shall not be
unreasonably withheld or delayed.
21.9 Authoritv. The signatories hereto warrant that each has the authority to execute
this Agreement o n behalf of any entities which are Parties to this Agreement and that each such
e ntity has executed this Agreement pursuant to its organizational documents or a resolution or
consent of their Board of Directors or other governing body.
2 J. IO Time of Essence. Time is of the essence of each provision of this Agreement.
2 1.11 Counterparts. This Agreement may be executed in multiple counterparts, each
of which shall be deemed an original, and al l of which together shall constitute a single
instrument.

[Signatures on Next Page]
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Owner:

Nunn Family Irrevocable Trust

By:

\RJlli.U Ov, ~
Rebecca, A. Brown, Trustee

Operator:

Boulevard Associates, LLC
a Delaware limited liability company
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EXHIBIT A
Legal Description of Owner's Propertv
Parcel I
Beginning at a stake 7 ft. from gate post in wire fence; thence with said fence S 72 ½ E. 56 poles
and 17 links to a stake in the fence in J. W. Otey' s line; thence N I 9 ½ E. 60 poles to a stake in
hedge fence; thence N. 4 ½ E. 9 poles and 8 links to a stake in Otey's line; thence N. 80 ¾ W. 62
poles and 13 links to a stake at a rail fence 60 poles and 10 links to the beginning, containing
24.46 acres.
And a passway easement of reasonable width over Tract V of that property described in
Mortgage Book 344, Page 96 for purposes of ingress and engress from and to Tract I[ conveyed
herein.

Parcel 2
Tract Five: Beginning at a stake at the West end of the hedge comer to George T. Crook; thence
S. 82 E. 63 poles and 14 links to a stake; corner to Crook and Ed Otey; thence N 4 ½ E. 33 poles
to a stone, corner to Fred Schaeffer in Ed. Otey' s line at an angle to the Ed Otley road; thence
with the South line of the road N. 87 W. 58 po les and 10 links to a stake corner to Lot #7; thence
S. 12 ½ W. 28 poles to the beginning, contain ing 11.60 acres.
Parcel 3
Being 3.783 acres located on Kentucky Highway 1299 in Henderson County. Kentucky as
shown by the plat of record in Deed Book 412, Page 49 l in the Henderson County C lerk's
Office.
Parcel 4
A certain lot or parcel located East of Ky. Hwy. 1299 and South of Ed Otey Road approximately
2 miles Northwest of the town of Robards, in Henderson County, Kentucky, and being more
specifica lly described as fo llows:
To find the place of beginning, commence at an iron pin set in the East right-of-way line of Ky.
Hwy. 1299. said iron pin being located 25 feet East of the centerline of the existing pavement of
said Ky. Hwy. 1299. and being a comer to the Spencer Cemetery; thence with said Spencer
Cemetery, South 75°23'59" East, a distance of 546.36 feet to an iron pin set at the base of a
fence comer post; thence continuing with said Spencer Cemetery, South 7°08' 08" West, a
distance of 2 L.85 feet to an iron pin set at a comer to the Catherine Puryear & Elizabeth Nunn
property recorded in Deed Book 61 Page 54 in the Henderson County Court Clerk's Office;
thence w ith said Puryear & Nunn property, South 89°34 '33'' East, a distance of 608. 12 feet to an
iron pin set in the North line of said Puryear & Nunn property, being the South line of the Lrvin
Hunter, Jr., property recorded in Deed Book 411 Page 50 of which this description is a part, and
being the point of beginning for this description; thence severing said Hunter property, North
10° I 0' 24'' East, a distance of 353. L4 feet to the North line of said Hunter property, and being the
South line of the Dennis & Judith Nunn property recorded in Deed Book 401 Page 324; thence
with said Nunn property, South 73°41 '29" East, a distance of 929.26 feet to a point in the West
line of Tract 1 of the Hyde Brothers Agric ultura l Division, a plat of which is recorded in Plat
Book 6 Page 29, said point being located South 18°2'57" West, 248.98 feet from an iron pin
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found at a corner to said Tract I; thence with said Tract I. South 18°02' 57" West. a distance of
98.32 feet lo a point in said West line, said point being located North 18°02 ' 57" East. I 07 .62 feet
from an iron pin found at a comer to Tract 2 of said Division, and being a corner to said Puryear
& Nunn property: thence with said Puryear & Nunn property, North 89°34' 33" West, a distance
of 923.80 feet to the point of beginning containing 206418 square feet or 4. 7387 acres and being

subject to all legal written and unwritten easements and rights of way. This description was
prepared from a physical survey conducted under the direction of Dennis E. Branson, Ky. RLS
2532 on or about December 6. 1991. A plat of said tract is of record in Plat Book 6 at page 162
in the Henderson County Court Clerk's office.
Parcel 5
Beginning at a point in the center of the Frog Island Road. comer with Byron Phillips, runs N
58°-28' W 2347 feet to a stake, corner with Mrs. Hilary Denton; thence S 22°-50' W 82 feet to a
stake and post, corner with Mrs. Hilary Denton; thence N 59°-56' W 241 feet to a stake corner
with Mrs. Lila Chism in Mrs. Hilary Denton 's line; thence N 29°-38' E 3042 feet to a stake in
Road, comer with Clarence Sheffer; thence with Road; S 59°-32' E 281 feet to a nail in road,
comer with George Vogel and W.B. Algood; thence S 30°-40' W 1976 feet to a post and stake,
comer with George Vogel; thence S 58°-10' E 232 feet to a nail in the Frog Island Road, corner
with George Vogel in John Pruitt's line; thence with said Road S 29°-33' W 969 feet to the place
of beginning, containing 70.1 acres, subject to legal highways and road right-of-ways, as per
survey made by W. W. Poole on November 3, 1995.
LESS the fo llowing two lots:
I)

2)

A I acre lot conveyed by Shirley E. Hurt and his wife. Walleen Hurt, to Larry Wayne
Rideout and his wife, Claud ia Bernice Rideout, by deed dated February 10. lq98, of
record in Deed Book 474, Page 491. Henderson County Clerk's Office.
A I acre lot conveyed by Patricia Wiseman, unman-ied, to Scon Wayne Rideout and
his wife. Amanda L. Rideout, by deed dated November
. 2005, of record in
Deed Book 544, Page 927. Henderson County Clerk's Office.

Parcel 6
A certain tract or parcel located on the Northeast side of Kentucky Highway 1299,
approx imately two miles Northwest of the City of Robards, in Henderson County, Kentucky, and
being more specifically described as follows:
Unless stated otherwise, any monument referred to herein as a '·set iron pin'' is a 5/8" diameter
rebar, 18" in length set with an orange plastic cap stamped "PLS #2939" . All bearings stated
herein are referred to the 1983 NAO Kentucky South Zone coordinate system.
Beginning at a point located South 75°35 '39'' £a,st. a distance of 30.33 feet from a P.K. Nailset
at the Northwest comer of Tract 3 of the Mary Ann Sugg property described in Deed Book 549,
page I 039, tof which this description is a part) at the Henderson County Coun Clerk's Office,
said point also being located in East right of way line of Kentucky Highway 1299 as desc;ribed in
Deed Book 159, page 543, to the Commonwealth of Kentucky, and in the southern line of the
Elizabeth Powell property described in Deed Book 361 , page 54; thence with the South line of
said Powell property, South 75°35'39'' East, a distance of 1924.78 feet to an iron pin set at the
b1ase of a fence comer post, said iron pin being located in the West line of the John Hyde
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property described in Deed Book 581 , page 130, (see a lso Tract 2 of the Hyde Brothers
Agricultural Division, a plat of which is recorded in Plat Book 6. page 29) ; thence with the West
line of said Hyde property, South 24° 11 '22" West. a distance of 185.76 feet to an iron pin set at
the base of a fence comer post located at the Southwest comer of said Hyde property; thence
with the South line of said Hyde property and the South line of the James Green property
described in Deed Book 474, page 458, (see also Tract 3 of the Hyde Brothers Agricultural
Division, a plat of which is recorded in Plat Book 6, page 29), South 81 ° 37' 56" East, a distance
of 700.92 feet to an iron pin set in the South line of said Green property; thence severing Tract 2
of said Mary Ann Sugg property, South 25°29' 46" West, a distance of 862.7 1 feet to a 30" oak
tree with two blazes on the South side located at the Northwest comer of the Glen Royster
property described in Deed Book 243, page 612; thence with the North line of said Royster
property and the area dedicated as road right of way on the plat recorded in Plat Book 8, page
129 North 80°30' I 4" West, a distance of 1392.66 feet to an iron pin set in said Commonwealth
of Kentucky right of way of Kentucky Highway 1299; thence with said right of way line the
following six calls:

I) Thence along a curve to the left having a radius of 221 .00 feet and being subtended by a

2)
3)

4)
5)

6)

cho rd of North 67°01 ' 18'' West. 107.62 feet. an arc distance of 108.71 feet along said
curve to a point in said right of way line;
North 81 °06'5 1'' West, a distance of796.80 feet to an iron pin set in said right of way
line;
Thence along a curve to the right having a radius of 57.00 feet and being subtended by a
chord of North 3 1°49'20" West, 86.42 feet, an arc distance of98.08 feet along said curve
to a point in said right of way line;
North 17°28' 12" East, a distance of 233.85 feet to a point in said right if way line;
T hence along a curve to the left having a radius of 1844.00 feet and being subtended by a
chord of North 11 °43 ' 52" West, 368.78 feet, an arc distance of 369.39 feet along said
curve to an iron pin set in said right of way line:
North 05°59·32" East, a distance of 4 79.20 feet to the point of beginning and continuing
56.61 acres. This description was prepared from a physical survey conducted under the
direction of Bruce K. Bailey. PLS #2939 of Bailey Surveys, Inc., on May 5, 201 l, and
which is of record in Plat Book 9, page 390A. Henderson County Clerk's Office.

Pan:ei' 7
Tract l: Beginning at a stake hickory and dogwood pointer in Oteys line, thence S 62 E I 02
poles to a stake I pole and 3 links from a black oak corner with Wm. Eades, thence with Eades
line N 30 ½ E. 169 1/2 poles to a stake thence with Oteys line N. 59 37 W. I 02 poles to a stake
comer with lot No. I of the Marshall Smith division, thence with the line of said lot S 30 ½ W.
I T3 poles and 3 links to the beginning containing 108 acres more or less.
Less and Except: That property which was conveyed to Doris Keach and Margaret Keach,
husband and wife, by deed from Urial Overfield and Lil lian Overfield, husband and wife, dated
April 7, 195 1 which is recorded in Deed Book 160, Page 58 of the Henderson County Clerk's
office and contains two acres, more or less, as described in said deed which Is Lncorporated
herein by reference.
Less and Except: That property which was conveyed by U.M. Overfield and L illian Overfield,
husband and wife, to the Commonwealth of Kentucky for the use and benefit of the Department
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of Highways as described in a deed dated September 12, 1944 and contains 4.96 acres, as
described in said deed, which description is incorporated herein by reference, and is recorded in
Deed Book 119. Page 2 17 of the Henderson County Clerk's Office.
Less and Except: That property which was conveyed by Lillian Overfield, a widow, to the
Commonwealth of Kentucky for the use and benefit of the Department of Highways as described
in a deed dated September 21, 1959 of record in Deed Book I97, Page 280 of the Henderson
County Clerk's Office, the description of such tract is contained in said deed and is incorporated
herein by reference. The deed does not show the number of acres which were conveyed.
Tract 2: Beginning at a point on the West side of said U.S. Highway #41 as widened at the
comer of the Urial Overfield farm: running thence with the Overfield line N 59-37 W 78.90 feet
to a point, comer to Overfield and the parties of the first part; running thence with a continuation
of the division line between said Overfield and parties of the first part land, N 30-30 E. 56.82
feet to a point on the West side of U.S. Highway #4 1; running thence in a Southeasterly direction
with the Westerly line of said Highway as widened, 87.95 feet to the point of beginning,
containing 0,05 acre.
Tract 3: A tract of land in Henderson County, Kentucky, approximately IO miles south of the
city of Henderson and ½ mile East of U.S. 41 and more particularly described as follows:
Beginning at a point in the Urial Overfield (now Austin Overfield) line and comer with T.L
Book; thence N 36°22' Ea distance of 478.5 feet to the comer of Austin Overfield and William
P.B. Slaughter; thence N 47°T Ea distance of 580.8 feet to the A. A. Watkins corner; thence S.
55°48' E a distance of 190.4 feet to the intersection of the West right of way line of the Pennyrile
Parkway, which is 130 feet left of the station 3235+ I 8 of the Pennyrile Parkway; thence S
6°33 ·30-- E. a distance of 1018.0 feet; thence S 0°3 1'30'' Ea distance of 351.95 feet co the comer
of H. J. Blackwell; thence N 54°54' W a distance of 1210.0 feet, more or less. to the point of
beginning and containing l 3.3 acres, more or less.
Parcel 8
A certain tract or parcel located approximately 1,500 feet East of Kentucky Highway 1299 and
1.5 miles Northwest of the City of Robards, in Henderson County, Kentucky and being more
specifically described as follows:
Unless stated otherwise, any monument referred to herein as a "set iron pin" is a 1/2' diameter
rebar, 18" in length set with an orange plastic cap stamped "PLS #2939". All bearings stated
herein are referred to the 1983 NAO Kentucky South Zone coordinate system.
Beginning at a 30" oak tree found with two blazes on the south side, said oak tree being located
at the Southeast comer of the Denni s N unn property described in Deed Book 601 Page 142 at the
Henderso:n County Court Clerk's Office, thence with the East line of said Nunn property, North
25°29'46" East a distance of 826.71 feet to an iron pin set in the south line of the James Green
property described in Deed Book 474 Page 458; thence with the South line of said Green
property. South 81 °31 '43" East, a distance of 1549.14 feet to an iron pin set in the West line of
the Leo King Farm. LLC property described in Deed Book 610 Page 673; thence with the West
line of said Leo King Farm, LLC property, South 04°40' 12" East, a distance of 546.48 feet to an
iron pin set at the Northwest corner of the Leo Mattingly, Jr. property described in Deed Book
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608 Page 536; thence with the West line of said Mattingly property, South 13°54'39" West, a
distance of 24.64 feet to a point located in the centerline of a large ditch; thence with the
centerline of said large ditch and severing Tract 2 of the Mary Ann Sugg property described in
Deed Book 549 Page 1039, of which this description is a part, the following eleven calls:
1)
2)
3)
4)
5)
6)
7)
8)
9)
10)
1 I)

South 86°15'04" West, a distance of 77.92 feet to a point located in the centerline of
said large ditch;
North 87°42 '08" West, a distance of 135 .23 feet to a point located in the centerline of
said large ditch;
North 86°28 '26" West, a distance of 74.62 feet to a point located in the centerline of
said large ditch;
South 39°06'20" West, a distance of 153.33 feet to a point located in the centerline of
said large ditch;
South 4 7°34' 08" West, a distance of 122.36 feet to a point located in the centerline of
said large ditch;
South 68°12' 17" West, a distance of 180.38 feet to a point located in the centerline of
said large ditch;
South 65°11'36" West, a distance of 144.66 feet to a point located in the centerline of
said large ditch;
South 60°32'46" West, a distance of 319.67 feet to a point located in the centerline of
said large ditch;
North 89°42' IO" West, a distance of 180.80 feet to point located in the centerline of
said large ditch;
North 85°48' 58" West, a distance of 849.48 feet to a point located in the centerline of
said large ditch;
South 71 ° I 9' 53" West, a distance of 17.30 feet to a point located in the North line of
Tract I of said Marry Ann Sugg property; thence continuing with the center line of
said large ditch and severing said Tract 1, of which this description is a part, the
following two (2) calls:
I)
South 71°19'53" West, a distance of 43.37 feet to a point located in the
centerline of said large ditch;
2)
North 48°06' I 9" West, a distance of 42.63 feet to a point located in the East
line of the James Riley property described in Deed Book 621 Page 491;

Thence with the East line of said Riley property the following two (2) calls:
I)
2)

North 26° 14' 19" East, a distance of 21.97 feet to an iron pin set at a bend in the East
line of said Riley property;
North 27°59' 58" East, a distance of 462.00 feet to the point of beginning and
containing 43.18 acres.

This description was prepared from a physical survey conducted under the direction of Bruce K.
Bailey, PLS #2939 of Bailey Surveys, Inc. on January 24, 2017.
This conveyance is subject to easements, restrictions, rights of way and mineral reservations of
record.
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See also the plat whereby said 43.18 acres has been consolidated with existing 56.61 acres of
record in Plat Book 9, page 390A, making a total of 99.79 acres, more or less, by the Sugg &
Nunn Subdivision and Consolidation plat, of record in Plat Book 10, page 186, Henderson
County Clerk's Office.
Parcel 9
Tract 1: Beginning at a stake comer to lot No. I in the middle of Frog Island Road; thence S 80 E
153 poles to the stake comer to lot No. I in Thos. Suggs line; thence N 20 E 27 poles and 17
links to a stake corner to lot No. 3 in Suggs line; thence W 87-3/4 W 93 poles and 6 links to a
stake corner to the Graveyard; thence with E end of the graveyard; thence South 18-1 /2 W 7
poles and 16 links to comer of graveyard; thence North 71 W 33 poles and 23 links to a stake in
middle of Frog fsland road corner to the graveyard; thence S 13 W 12 poles and 4 links to the
beginning, containing 13-50/ I 00 acres.
Tract 2: A tract of land lying and being in Henderson County, Kentucky, in the neighborhood of
McMullin's Chapel and bounded and described as follows:
Beginning at a stake in Enoch Royster's line corner to the dower; thence S. 14 W. 13 I poles to a
stake comer to dower in Patten's line; thence North 88-1/2 W. 28 poles and 4 links to a stake
corner to lot #3 in Patten's line; thence N. 14 E 145 poles to a stake, comer to lot #3 in Enoch
Royster's line; thence S . 58-1 /4 E. 28 poles and 19 links to the beginning, containing 24 acres of
land.
Tract 3: A tract of land being lot No. 2 in the division of the land of M.S. Spencer, bounded as
follows: Beginning at a post 11 links from a 30" hickory comer to Mrs. E.N. Royster; thence
with line of Mrs. E.N. Royster S 0-33 W 264 feet to a 36" sweet gum comer to Mrs. Royster;
thence with Iine of Mrs. Royster N. 58-10 W. 561 .3 feet to a stake in North Iine of a lane known
as Spencer Lane and comer to Mrs. Nora Sugg; thence with line of Mrs. Nora Sugg S. 14-22 W
2149.7 feet to a post comer to G.S. Powell; thence with line of G.S. Powell S 87 25 E. 854 feet
to a stake comer to Hennan Sugg in line of G.S. Powell; thence with line of Hennan Sugg N 319 E. 1295.3 feet to a post comer to Hennan Sugg; thence N. 89-35 E 341.6 feet to post comer to
Mrs. Nora Sugg in line of Herman Sugg; thence with line of Mrs. Nora Sugg and Mrs. E.N.
Royster N. 9-22 E 498.6 feet and N 2-35 W. 284.1 feet to post corner to Mrs. E.N. Royster;
thence with Mrs. Royster's line N 86-58 W. 318.5 feet to the point of beginning, containing an
area of 36.5 acres, more or less. Spencer Lane as now located over and across the above tract is
to remain open for outlet for 30 acre tract.
Less and Except: A tract of land conveyed to Samuel Lee Hunter, unmarried, in Deed Book 307,
page 353 and more particularly described as follows:
A tract of land located 2. 1 miles Northwest of Robards on West side of Kentucky Highway 1299
(Frog Island Road), and being more specifically described as follows: Beginning at a spike in
center of Ky., 1299, said spike being at existing comer of Catholine Puryear farm, and being 90
feet North of a pipe culvert under Ky., 1299; thence leaving road N 80°22 '20" W 70.40 feet to a
steel post; thence N 22°02'45" E 121.50 feet to an iron pin; thence severing Puryear farm S
85°20'20" E 3 7.2 feet to center of said road, thence along center of road S 6°00' W I22.00 feet
to point of beginning, containing 0.15 acres, less any legal road right-of-way.
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Tract 4: Beginning at a black oak srump an original comer with E.N. Royster, running thence
with Royster's line S. 89-1 /2 E 6. 14 chains to a stake on the West side of the road S. 39-1/2 E. 2
poles: thence S 2-1/2 W 1 pole and S I 3-1/2 E. 2 poles; thence S 2-1 /2 W 1 pole and S 13- 1/2
5.83 poles to a stake; thence N 85-1 /2 W 7.17 poles to a stake 8 poles West of a hickory comer
with T. W. Spencer estate; thence S 8°57' E 8.05 to the beginning, containing 6 acres, more or
less.
Less and Except: A 3.783 acre tract conveyed to Dennis Nunn in Deed Book 412, page 489 and
as shown on Plat in Deed Book 412, page 491 in the Henderson County Court Clerk's Office.
Being the same property conveyed to Dennis E. Nunn by deed dated February 14th , 20 19 of
record in Deed Book 635, Page 898 in the Henderson County Clerk's Office.
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HOLDING PAGE FOR EXHJBIT B
Preliminary Lease and Easement Improvement Plan and Acreage Calculation
To be Delivered with Option Notice
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HOLDING PAGE FOR EXHIBIT C
As Built Lease and Easement Impnwemeilts aiid Fina: Acreage Cakulation
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EXHIBITD
Lease and Easement Compensation

(2)

(3)

Payment for Lease and Easements.

Crop Compensation
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(4)

(5)

Timber Removal.

Payment Allocation Schedule.
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Kentucky

SOLAR LEASE AND EASEMENT AGREEMENT

•'

1.
Parties. This Solar Lease and Easement Agreement ("Agreement") is made and entered
as of the 10� day of .:fo..oua.Y"fj;:
, 2022. ("Effective Date"), by and between Phillip D.
Branson and Robin R. Branson,
sband and wife ("Owner") and Sebree Solar, LLC, a
Delaware limited liability company ("Operator"), which are sometimes individually refened to
as a "Party" and collectively as the "Parties".
2.
Proiect. This Agreement relates to the solar-powered electrical power generation and
transmission project known as the "Sebree Solar Energy Center" to be located in Henderson
County, Kentucky ("Project"), which-may be wholly or partially located on the Owner's property
legally described on the attached Exhibit A to this Agreement ("Owner's Property"). Upon
Operator's exercise of the Option (as defined below), the Project shall include (i) the Lease of
Owner's Property described in Section 4, (ii) the Easements referenced in Section 5 that are located
on the Owner's Property, and (iii) the Improvements referenced in Section 8 to be constructed on
Owner's Property. The Lease, Easements and Improvements are sometimes collectively referred
to as the "Operator Property".
3.
Option. Owner grants to Operator an exclusive option ("Option") to acquire the Lease and
Easements referenced in Sections 4 and 5 in accordance with the following terms and conditions.
Operator shall be entitled to acquire the Lease and the Easements in their entirety or in part, as
Operator deems appropriate.
3.1
Option Term. The period during which Operator may exercise the Option shall
be for a term of four (4) years, commencing on the Effective Date ("Option Term").
3 .2
Option Payment. As consideration for the granting of the Option, Operator
agrees to pay Owner the Option Payment set forth in Exhibit D.
3.3
Use of Owner's Property. During the Option Tenn, Operator and its employees,
agents and contractors shall have a right to enter upon the Owner's Property and the right of
ingress and egress over and across the Owner's Property for the purposes of (i) surveying the
Owner's Property; (ii) perfonning such other tests and studies as Operator may desire in
connection with the Option, including, without limitation, environmental, avian and cultural
resource assessments, and geotechnical, foundation and soil tests, provided that such activities do
not unreasonably interfere with Owner's use of the Owner's Property; and (iii) installing,
maintaining, operating, inspecting and removing one or more weather related instruments
("Weather Instrument") and fencing of said Weather Instrument and including the performance
of all tests and studies associated therewith. Owner shall not permit any other individual or
entity except Operator or its affiliates to install a Weather Instrument on Owner's Property.
3.4
Right to Grant Option. Owner wanants and represents to Operator that (i) the
statements in Section 9 concerning Owner's title to the Owner's Property are true and correct;
(ii) Owner has the authority to grant this Option to Operator without the consent or approval of
any other party; and (iii) there are no other existing options, rights of first refusal, contracts to

purchase, leases or mortgages that would prevent Operator from exercising its rights with respect
to the Option.
3.5
Exercise of Option. Operator may exercise the Option by giving written notice
to Owner ("Option Notice") at any time during the Option Te111:1. Operator shall specify in the
Option Notice the Commencement Date referenced in Section 6.1.1. On the Commencement
Date, the Lease and Easements referenced in Sections 4 and 5 shall automatically become
effective, and the Parties shall be subject to all of the terms and conditions of this Agreement
with respect to such Lease and Easements and all rights and obligations relating thereto.

Termination of Option. If Operator fails to exercise the Option within the
3.6
Option Term, the Option and the rights of Operator as the optionee shall automatically tenninate.
4.
Lease. Upon exercise of the Option by Operator, Owner leases to Operator, and
Operator leases from Owner, Owner's Property for the Lease and Easement Term (defined in
Section 6.1) in accordance with the tenns and conditions of this Agreement ("Lease"), which
Lease grants Operator and its agents, contractors, and employees the right to use the Owner's
Property for the following permitted uses:

4.1

Construction Right. Operator leases Owner's Property for the purpose of
constmcting, operating, maintaining, repairing, replacing, and removing all or any part or
component of the Improvements whether located on Owner's Property. Operator may exercise
its right to use all or any part of the Owner's Prope1ty as and when Operator deems it necessary
or advisable to do so to perform the activities for which this right is granted, including, without
limitation, staging areas and parking for Operator's employees.
Access Right. Operator leases Owner's Property for unobstructed vehicular and
4.2
pedestrian access and ingress to and egress from the Improvements, Owner's Property and any
public roadways, and to construct, maintain, and utilize Roadway Improvements on the Owner's
Property. Owner shall not permit others to obstruct or damage the roads or Roadway
Improvements located on the Owner's Property or in any other way interfere with Operator's
rights under this right. Operator shall repair any damage done to Roadway Improvements which
result from use by Operator, its agents, servants or employees. Such roads shall be maintained in
the condition necessary for use by Operator's equipment, and with regard to existing roads, shall
be maintained in at least the condition that existed prior to Operator's use.
Solar Panels Right. Operator leases Owner's Property for Operator to construct,
4.3
operate, replace, relocate, remove, and maintain Solar Panels and the appurtenant Collection
Facilities, together with associated roads and parking areas on Owner's Property.
Collection Facilities Right. Operator leases Owner's Property for Operator to
4.4
construct, operate, maintain, replace, relocate or remove Collection Facilities on and under the
Owner's Property.
Substation Right. Operator leases Owner's Property for Operator to construct,
4.5
operate, maintain, replace, relocate or remove one or more Substations on Owner's Property.
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4.6
Telecommunication Right. Operator leases Owner's Property for Operator to
construct, operate, maintain, replace, relocate or remove Telecommunication Facilities on and
under the Owner's Property.
4.7
Weather Instrument Right. Operator leases Owner's Property in order to
construct, operate, replace, relocate, remove, and maintain a Weather Instrument and the
appurtenant Collection Facilities on Owner's Property.
4.8
Battery Facilities Right. Operator leases Owner's Property in order to construct,
operate, replace, relocate, remove, and maintain one or more Battery Facilities on Owner's
Property.
5.
Grant of Easements. Upon the exercise of the Option by Operator, Owner grants to
Operator, and Operator accepts from Owner, for the Lease and Easement Term referenced in
Section 6.1, the following easements over and across the Owner's Property in accordance with
the terms and conditions of this Agreement. The following easements are for the benefit of
Operator and Operator's agents, contractors and employees and located on the Owner's Property
and are collectively referred to as the "Easements".
5 .1
Sun Non-Obstruction Easement. Owner grants Operator an irrevocable.
exclusive easement for the right and privilege to use, maintain and capture the free and
unobstructed sunlight over and across the Owner's Property. Owner shall not engage in any
activity on Owner's Property or any other neighboring property owned by Owner that might
interfere with the sunlight direction over any portion of Owner's Property; cause a decrease in
the output or efficiency of any Solar Panel or Weather Instrument; or otherwise interfere with
Operator's operation of the Project or exercise of any rights granted in this Agreement
(collectively "Interference").This grant of the easement expressly includes the right of Operator
to enforce Operator's rights, including the physical removal of trees or structures (except existing
trees and structures) causing Interference to the Project contemplated by Operator. Operator
shall notify Owner before making any such removals.
Effects Easement. Owner grants to Operator an easement over Owner's Property
5.2
for visual, view, light, flicker, noise, shadow. vibration, electromagnetic, electrical and radio
frequency interference, and any other effects attributable to the Project located on the Owner's
Property.

6.
Term. The term of this Agreement ("Term") includes the Option Term referenced in
Section 3.1, the Initial Lease and Easement Term as described in Section 6. l.1 and the Extended
Lease and Easement Term as described in Section 6.1.2 (together, the Initial Lease and Easement
Term and the Extended Lease and Easement Tenn, if applicable, is defined as the "Lease and
Easement Term").
6.1

Lease and Easement Term.

6.1.1 Initial Lease and Easement Term. The initial term of the Lease and
Easements shall commence on the date specified by Operator in the Option Notice
("Commencement Date"). The initial term of the Lease and Easements shall end thirty (30)
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years after the Commencement Date (the "Initial Lease and Easement Term 11 ), subject to the
rights of renewal and tem1ination as provided in this Agreement.
6.1.2 Extended Lease and Easement Term. Operator shall have the right to
extend the Term of this Agreement for two consecutive terms of five (5) years each in
accordance with the tenns and provisions of this Agreement (collectively "Extended Lease and
Easement Term") by providing written notice to Owner of Operator's intent to extend the Term
within one hundred eighty (l 80) ~ays of the end of the existing Term. Each Extended Lease and
Easement Term shall begin on the expiration date of the Initial Lease and Easement Tenn or
previous Extended Lease and Easement Term, as the case may be. During the Extended Lease
and Easement Tem1, Operator shall pay Owner the amounts set forth in Exhibit D as the
consideration for the Lease and Easements.
6.1.3 Delays During Lease and Easement Term. At Operator's option, the
Term may be extended for a period of time equal to the period of time during which operation of
the Project is delayed or suspended because of the occurrence of a Regulatory Suspension or
Force Majeure, which are defined as follows:
(i) "Regulatory Suspension" shall mean the enactment or application of
any law, order, rule, or regulation of the Kentucky Public Service Commission, Federal Energy
Regulatory Commission, or other local, state, or federal government authority having jurisdiction
over the Project or Operator, or the failure of any such governmental authority to issue an
approval or permit pursuant to any such law, order, rule, or regulation, which results in the delay,
interruption, or suspension of the production, sale or transmission of electricity from the Solar
Panels; and
(ii) "Force Majeure" shall mean causes beyond the reasonable control of
and without the fault or negligence of the Party claiming Force Majeure, including but not limited
to acts of God, labor unrest (including, but not limited to, slowdowns, picketing, boycotts or
strikes), flood, earthquake, storm, fire, lightning, explosion, power failure or power surge,
vandalism, theft, the cutting of power, transmission or other lines, wires or cables to the Project by
persons other than Operator's employees or contractors, epidemic, war, revolution, riot, civil
disturbance, sabotage, change in law or applicable regulation subsequent to the Commencement
Date and action or inaction by any federal, state or local legislative, executive, administrative
judicial agency or body which in any of the foregoing cases, by exercise of due foresight such
Pmty could not reasonably have expected to avoid, and which, by the exercise of due diligence, it
is unable to overcome.

The Parties shall be excused from performing their respective obligations under this
Agreement and shall not be liable in damages or otherwise if and to the extent that they are unable
to so perform or are prevented from performing by a Force Majeure, provided that: (i) the nonperfonning Party, as promptly as practicable after the occurrence of the Force Majeure, but in no
event later than thirty (30) days thereafter, gives the other Patty written notice describing the
particulars of the occurrence; (ii) the suspension of perfom1ance is of no greater scope and of no
longer duration than is reasonably required by the Force Majeme; (iii) the non-performing Party
uses good faith and cominercially reasonable efforts to remedy its inability to perfonn; and (iv) as
soon as the non-performing Party is able to resume perfom1ance of its obligations excused as a
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result of the occurrence, each Party shall give prompt written notification thereof to the other Party.
6.2
Termination by Operator. Provided Operator is not in default under any term of
this Agreement, Operator, at its option, shall have the right to terminate this Agreement at any
time during the Term of the Agreement, as to all or any part of the Operator Property.
Termination shall be effective thirty (30) days after written notice of such termination to Owner.
If Operator's notice is a full termination of the Operator Property, the Parties shall be relieved of
all further duties and obligations under this Agreement, other than (i) the payment of any accrued
and unpaid obligations owed by either Party as of the date of termination; (ii) the removal of the
Improvements by Operator pursuant to Section 8.11; and (iii) any other obligations and liabilities
that are expressly stated in this Agreement to survive such termination. Upon any such partial
termination by Operator, the Parties shall be relieved of all further duties and obligations under
this Agreement with respect to the portion thereof tenninated by Operator, subject to the
obligations and liabilities referenced in items (i) through (iii) above that shall continue to be
applicable to the terminated portion of this Agreement. The Parties agree to execute an
amendment to this Agreement evidencing such partial tennination.
7.
Payments. If Operator exercises the Option referenced in Section 3, Operator agrees to
pay Owner the amounts set forth in Exhibit D as consideration for the Lease, Easements and
Operator's other rights and interests in the Owner's Property.

Improvements. Operator shall have the right, at its sole cost and expense, to construct,
8.
install, maintain, use, operate, repair, replace, relocate and remove all facilities, structures,
equipment, machinery, wires, conduit, cables, poles, materials and property of every kind and
character required for the construction and operation of portions of the Project on the Owner's
Property, including, but not limited to, the Solar Panels, Collection Facilities, Substations,
Telecommunication Facilities, Weather Instruments, Roadway Improvements and Battery
Facilities referenced in Sections 8.1 through 8.7 (collectively, the "Improvements").
8.1
"Solar Panels" shall mean any photovoltaic energy system designed for the
generation of electrical power from the collection of sunlight, including without limitation, the
photovoltaic panels. foundations, support structures, braces and related equipment.

"Collection Facilities" shall mean all Improvements whose purpose is to deliver
8.2
electrical power generated by the Solar Panels to an electrical power grid or other system,
including without limitation transformers, overhead and underground electrical collection lines,
telecommunication lines, splice boxes and interconnection facilities.
8.3
"Substations" shall mean electrical lines, meters, monitoring and control
equipment, switches, transfom1ers, all structmes, equipment, enclosures, fencing, security
devices, and other electrical and communications equipment necessary to condition and increase
the voltage of electricity generated by the Project to make it suitable for transmission on, and to
deliver it to, Collection Facilities connected to an electric power grid or other system.
8.4
"Telecommunication Facilities" shall mean all Improvements whose purpose is
to provide telecommunication services solely relating to the Project or any of Operator's solar
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powered projects, including telephone, closed-circuit television, microwave, internet, computer
data and other telecommunication services.
8.5
"Weather Instrument" shall mean instruments used primarily to gather and
transmit sunlight and meteorological data relating to the Project. and includes the instrument's
foundations, guy wires, sunlight and meteorological data acquisition equipment, power source,
and any required data and electrical transmission lines.
8.6
"Roadway Improvements" shall mean all improvements that may be necessary
to construct, maintain and repair any new and existing roadways and other means of ingress and
egress over, across and along the Owner's Property, including paving or surfacing of the
roadways with asphalt, gravel or other roadway materials, installation of road signs and the
construction and installation of culverts, bridges, drainage ditches, gates, cattle guards and
similar structures and facilities.
8.7
"Battery Facilities" shall mean a type of equipment that can be given a new
charge by passing an electric current through it designed for the storage of electrical power
including without limitation, batteries and other devices for storage of electrical energy.
foundations, support structures, braces and related equipment.

Ownership of Improvements. Except as otherwise provided in Section 11.7, all
8.8
Improvements shall at all times remain the property of Operator, and Owner shall have no right,
title or interest therein. All Improvements constructed or placed on the Owner's Property by
Operator during the Term of this Agreement may be repaired, replaced, relocated, removed,
added to or expanded upon by Operator at any time during the Term of this Agreement. Owner
expressly waives any statutory lien or common law liens on the Improvements to which Owner
might be entitled.
8.9
Construction Liens. Operator shall not pern1it any liens arising out of Operator's
use of the Operator Property under this Agreement to be filed against the Owner's Property.
Operator shall, within sixty (60) days after it receives notice of the lien, provide a bond or other
security that Owner may reasonably request, or remove such lien from the Owner's Property in
the manner provided by applicable law.
8.10 Location oflmprovements. The acreage required from the Owner's Property for
the Improvements for which the Lease and Easements are being granted cannot be determined
until the completion of Operator's inspection, testing, study and surveying of the Owner's
Property during the Option Term. Operator shall not install any Improvements in the excluded
areas of Owner's Property depicted in Exhibit B-1 without obtaining the prior consent of Owner.
Along with the Option Notice, Operator shall deliver to Owner a proposed plan of development
showing the contemplated locations of the Improvements and a preliminary calculation of the
acreage as detem1ined by the area bounded by a perimeter fence required for the Project. . and
depicting any areas outside the perimeter fence that will be used as vegetative buffer which shall
be considered a part of the Owner's Property that is subject to the Lease and Easements, and. at
Operator's discretion, any additional setback or similar areas required for pennitting that may be
included as part of the Owner's Property subject to the Lease and Easement, and identifying any
such areas that are to be considered a part of the Owner's Property that is subject to the Lease
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and Easements, which shall serve as the Exhibit B-2 to this Agreement. During the final
development and construction of the Project, such locations may need to be amended. Following
construction of the Project, Operator shall provide Owner an "as-built" survey of all
Improvements on Owner's Property and the final calculation of the acreage as determined by the
area bounded by a perimeter fence and any additional areas identified by Operator as required for
the Project , which shall serve as Exhibit C to this Agreement. Further, following construction,
the Improvements may need to be relocated or rerouted by Operator, which Operator may
perform, at any time during the Term of this Agreement, so long as the nature and extent of any
such relocated or rerouted Improvements are not materially different and impose no materially
greater burden on the Owner's Property than the original locations or routes, and so long as
Operator takes commercially reasonable efforts to minimize disruption or inconvenience to
Owner.

8.11

Removal of Improvements. Upon full or partial termination of any of the Lease
Rights or Easements, Operator shall remove all Improvements and restore the area formerly
occupied by the Improvements to substantially the same physical condition that existed
immediately before the construction of the Improvements (the "Removal Obligations"). At
Owner's request, all or any part of the Roadway Improvements may be left for use by Owner. If
a governmental authority does not require a perfonnance bond or security for removal of the
Improvements, then upon the earlier to occur of: (i) the termination of this Agreement; or (ii) on
the twentieth (20 th ) anniversary of the commercial operations date of the Project, Operator shall
obtain and deliver to Owner a bond in form and substance reasonably satisfactory to Owner
securing Operator's Removal Obligations (the "Removal Bond"). The Removal Bond shall be
equal to the estimated amount, if any (the "Net Removal Costs"), by which the cost of removing
the Improvements on Owner's Property exceeds the salvage value less any outstanding debt on
such Improvements, which Net Removal Costs shall be detennined as set forth below. Operator
shall not be required to deliver such Removal Bond to Owner if Operator has delivered such a
bond in connection with the pern1itting of Owner's Property or any other portion of the
Improvements for the Project. Once in place, Operator shall keep such bond, or a like
replacement, in force throughout the remainder of the Tenn. The Net Removal Costs shall be
determined by the Parties hereto acting in good faith. If the Parties cannot agree upon the Net
Removal Costs within sixty (60) days of their first attempt to do so, then the Net Removal Costs
shall be determined by an independent engineer mutually selected by the Parties. If the Patties
cannot agree upon such independent engineer within the next thirty (30) days, then by an
independent engineer appointed by a District Judge of Henderson County, Kentucky; and the
decision of such an independent engineer (however selected) as to the Net Removal Costs shall
be conclusive as between and binding upon, the Paities. If an independent engineer is selected,
then the Patties hereto shall equally share all of the costs associated with the independent
engineer's determination of the Net Removal Cost. If the Removal Bond is unavailable or an
alternate form of security is more economical or desirable, then Operator may substitute an
alternate form of security, such as a letter of credit, other fonn of bond, or guarantee that
provides substantially equivalent security as the Removal Bond
9.
Ownership and Title Matters. Owner warrants and represents to Operator, both as of
the Effective Date, and as of the Commencement Date as follows:
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9.1

Authority. Owner represents and warrants that it is the holder of fee simple title
and is the sole owner of the Owner's Property and has the unrestricted right and authority to sign
this Agreement and to grant Operator the Lease and Easements and other rights granted in this
Agreement. When signed by both Parties, this Agreement constitutes a valid and binding
agreement enforceable against Owner in accordance with its terms.
Other Ag;reements.
The Owner's Property is not subject to any other
9.2
agreements, options, rights of first refusal or other prior right of any party to purchase, lease or
acquire easements in the Owner's Property, or create any prior claim or right that would preclude
or inte1fere with Operator's rights and interests under this Agreement and the Lease and
Easements.
9.3
Minerals. Except as disclosed by Owner to Operator at the time of the execution
of this Agreement by Owner, Owner owns all of the oil, gas and other minerals, and all rights
thereto as on or under the Owner's Property.

Owner Mortgage. Except as disclosed by Owner to Operator at the time of the
9.4
execution of this Agreement by Owner, there are no mortgages encumbering the Owner's
Property ("Owner Mortgage").
9.5
Notice and Opportunity to Cure. If there is an Owner Mortgage encumbering
Owner's Property and Owner receives from the holder thereof any notice that payments are
overdue, Owner shall notify Operator and each Operator Mortgagee (as defined at Section 13.1)
by sending a copy of such overdue payment notice to Operator by the earlier of (i) five (5) days
after receipt, or (ii) three (3) business days prior to the date by which a default under or in respect
of such Owner Mortgage could occur. If Operator or any Operator Mortgagee detennines that it
would be in Operator's interest to make such payments to Owner Mortgagee on Owner's behalf.
whether as a result of receiving such notice or otherwise. Operator shall have the right to make
such payments and to credit the payments so made against the Annual Installment Payment next
due under the Agreement.
9.6
Subordination, Non-Disturbance & Attornment Agreement. If there is an
Owner Mortgage encumbering Owner's Property, Owner shall cooperate with Operator to obtain
a Subordination. Non-Disturbance and Attomment Agreement ("SNDA") in the form prepared
and provided by Operator, from each Owner Mortgagee, pursuant to which such Owner
Mortgagee agrees, among other things, not to disturb Operator's possession and use of the
Owner's Property. Owner shall not incur any loss in income, expense, obligation or liability
with regard to the SNDA. Operator shalt at its sole cost and expense, record each such SNDA
in the Office of the County Clerk in which Owner's Property is located. If Owner fails to deliver
a SNDA from each Owner Mortgagee, Operator may, at its sole option, either (i) terminate this
Agreement immediately upon written notice to Owner, or (ii) take such action as Operator deems
reasonably necessary to effect the rights granted to Operator hereunder, and off-set all amounts
expended in such efforts against the Annual Installment Payments and any other amounts due
hereunder or in respect hereof.

Representations and Warranties of Owner. Owner hereby makes the following further
10.
representations and warranties both as of the Effective Date, and as of the Commencement Date:
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10.1 Physical Condition. Owner has no knowledge of any ex1stmg physical
conditions of the Owner's Property which would prevent, significantly restrict or make more
expensive Operator's development of the Owner's Property for the purposes specified in this
Agreement, or which could, with the passage of time, or the giving of notice, constitute a
violation of any currently applicable governmental law, ordinance, order, rule or regulation.
10.2 Legal Restrictions. Owner has no knowledge of any law, regulation, ordinance
or order of any local, state or federal governmental authority which would prohibit or
significantly restrict Operator's development of the Owner's Property pursuant to this
Agreement. This Agreement does not violate any contract, agreement, instrument, judgment or
order to which Owner is a party or which affects the Owner's Property. To the best of Owner's
knowledge, the Owner's Property is currently in full and complete compliance with all
governmental laws, ordinances, orders, rules and regulations applicable to the Owner's Property.
10.3 No Litigation. No litigation is pending and, to the best of Owner's knowledge,
no litigation or administrative actions are proposed, threatened or anticipated with respect to any
matter affecting the Owner's Property. If Owner learns of any litigation or administrative action
proposed, threatened or instituted with respect to the Owner's Property, Owner shall give
Operator notice within thirty (30) days thereof.
10.4 Survival. The representations and wairnnties set forth in this Section 10 shall
survive the execution and delivery hereof.
11.

Use, Operation and Maintenance.

11.1 Exclusive Use by Operator. Operator shall have the exclusive right (i) to use
and possess the Owner Property in connection with the Project and other similar solar-powered
electrical power generation projects; (ii) to investigate, inspect, survey, and conduct tests of the
Owner's Property, including, but not limited to, meteorological, environmental, archeological
and geotechnical tests and studies; (iii) to use and convert all of the sunlight resources on the
Owner's Property; and (iv) to undertake such other activities on the Owner's Property that may
be related to the Project, including, without limitation, the storage of Solar Panels, materials and
equipment during the installation and construction of the Improvements; development and
operation of communications systems; and site tours of the Project for visitors and other
interested parties.
11.2 No Required Installation or Operation. Nothing in this Agreement shall be
interpreted as imposing on Operator any obligation to install Solar Panels or other Improvements
on the Owner's Property, or to operate the Project on the Owner's Property. Operator shall have
the sole discretion to determine if and when any Solar Panels and other Improvements may be
constructed on Owner's Property, and if and when to commence the operation of the Project on
the Owner's Property.
11.3 Permits and Approvals. Operator shall be responsible, at its sole cost and
expense, for obtaining any governmental permits and approvals necessary for the construction
and operation of the Project and the construction and operation of the Improvements. Owner
shall cooperate with Operator as necessai-y to obtain any governmental or utility approvals or
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permits, including, without limitation, signing any applications for such approvals, provided that
Owner shall not incur any loss in income, expense, obligation or liability with respect to
Operator obtaining such permits or approvals.

11.4 Compliance with Laws. Operator shall comply in all material respects with
valid laws applicable to the Owner's Property and the Operator Property. Operator shall have
the right, in its sole discretion and at its sole expense, in Operator's name to contest the validity
or applicability to the Owner's Property and the Operator Property of any law, ordinance, statute,
order, regulation, property assessment or the like made by any governmental agency or entity.
Operator shall control any such contest and Owner shall cooperate with Operator in every
reasonable way in such contest, provided that Owner shall incur no expense, obligation or
liability with regard to such contest.
11.5 Care and Appearance. Operator, in its exercise of the lease, easement and other
rights granted hereunder shalL at all times. maintain the Owner's Property and the Improvements
in a reasonably neat, clean and presentable condition. Operator shall not willfully or negligently
damage or destroy the Owner's Property and shall keep the Owner's Property clean and free of
debris created by Operator, its contractors, or others brought on to the Owner's Property by
Operator. Operator shall not use the Owner's Property for storage, except for materials,
construction equipment and vehicles directly associated with construction or maintenance of the
Improvements on the Owner's Property or adjacent properties that arc part of the Project.
11.6 Fences and Gates.
At Owner's request, Operator shall repair or replace any
fences, gates or cattle guards damaged or removed in connection with Operator's activities on
the Owner's Property. Fences removed from the Owner's Property, if replaced, shall be re-built
by Operator at its expense in mutually agreeable locations. All fence repair and construction
shall be substantially similar to the construction of existing fences and cattle guards on Owner's
Property. Any gates opened for access to Owner's Property by either Party shall be closed
immediately· after passing through so that livestock may not pass through. Once completed, all
replacement fences, gates and cattle guards shall be owned and maintained by Owner. Upon
abandonment or tennination of the rights granted to Operator in this Agreement, any fences,
gates and cattle guards installed by Operator shall remain and become the property of Owner.
To minimize the need for temporary fencing, Owner will cooperate with Operator to avoid
pasturing animals on or near the Improvements during periods of construction, maintenance or
removal activity by Operator. Owner will discuss with Operator what temporary fencing 1s
necessary during the periods of construction, maintenance or removal activity by Operator.

11.7 Roadway Maintenance and Repairs. Operator agrees to maintain and repair all
Roadway Improvements located on the Operator Property; provided, however, Owner shall
reimburse Operator for any costs and expenses incurred by Operator to repair any damage or
perform any special maintenance of the Roadway Improvements caused by Owner or any person
using the Roadway Improvements with Owner's permission, other than Operator.
12.

Taxes.

12.1 Owner's Taxes. Owner covenants and agrees to pay prior to delinquency all real
and personal property and other taxes, general and special assessments, and other charges of
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every description ('1Taxes") levied or assessed against the Owner's Property and all
improvements thereon by governmental authorities, other than Operator's Taxes referenced in
Section 12.2 (Taxes, excepting Operator's Taxes, are hereinafter referred to as "Owner's
Taxes").
12.2

Operator's Taxes.

12.3 Failure to Pay. In the event either Party fails to pay their share of Taxes prior to
delinquency, the other Party shall have the right to pay such Taxes and any accrued penalties or
interest, which payments shall increase or be offset against other Payments due under this
Agreement.
12.4 Operator's Right to Contest. Operator may contest the legal validity or amount
of any Operator's Taxes for which it is responsible under this Agreement, and may institute such
proceedings as it considers necessary, provided that Operator shall bear all expenses in pursuing
such contest or proceeding. With respect to any Taxes which may constitute a lien on the
Owner's Property, Operator shall promptly pay such Taxes unless the proceeding in which it
contests such Taxes shall operate to prevent or stay the collection of the Taxes so contested or
unless Operator removes any such lien by bonding or otherwise. Owner agrees to render to
Operator all reasonable assistance in contesting the validity or amount of any such Taxes, with
the exception of Taxes levied by Owner, including joining in the signing of any reasonable
protests or pleading which Operator may deem advisable to file; provided, however, that
Operator shall reimburse Owner for its reasonable out-of-pocket expenses, including reasonable
attorneys' fees incurred in connection with providing such assistance.
13.

Mortgage of Operator Property.

13 .1 Right to Mortgage. Operator may, upon written notice to Owner, but without
requiring Owner's consent or approval. mortgage, collaterally assign, or otherwise encumber and
grant security interests in all or any part of its interest in this Agreement and the Operator
Property. These various security interests in all or a part of this Agreement and the Operator
Property are collectively referred to as an "Operator Mortgage" and holder of such security
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interest, an "Operator Mortgagee". Any Operator Mortgagee shall use the Operator Property
only for the uses pe1mitted tmder this Agreement. Whenever Operator has granted a security
interest under this Section 13, it will give Owner notice of the Operator Mortgage (including the
name and address of the Operator Mortgagee for notice purposes) to Owner within thirty (30)
days; provided that failure to give this notice shall not constitute a default under this Agreement,
but rather shall only have the effect of not binding Owner to provide such Operator Mortgage
notice until the Operator and its address is given to Owner.
13 .2 Notice of Default and Opportunity to Cure. As a precondition to exercising
any rights or remedies related to any alleged default by Operator under this Agreement, Owner
shall give written notice of the default to each Operator Mortgagee at the same time it delivers
notice of default to Operator. specifying in detail the alleged event of default and the required
remedy. Each Operator Mortgagee or its designee shall have the right, but not the obligation. to
cure any default as Operator, and/or the right, but not the obligation, to remove any
Improvements or other property owned by Operator or such Operator Mortgagee located on the
Owner's Property to the same extent as Operator. The cure period for any Operator Mortgagee
shall be the later of (i) the end of the Operator cure period under Section 18; (ii) thirty (30) days
after such Operator Mortgagee's receipt of the default notice; or (iii) if applicable, the extended
cure period provided for in Section 13.3. Failure by Owner to give an Operator Mortgagee
notice of default shall not diminish Owner's rights against Operator, but shall preserve all rights
of the Operator Mortgagee or its designee to cure any default and to remove any Improvements
or other property of Operator or the Operator Mortgagee located on the Owner's Property.
13 .3 Extended Cure Period. If any default by Operator under this Agreement cannot
be cured without the Operator Mortgagee obtaining possession of all or part of the Operator
Property, then any such default shall be deemed remedied if an Operator Mortgagee: (i) within
sixty ( 60) days after receiving notice from Owner as set forth in Section 13 .2, acquires
possession of all or part of the Operator Property. or begins appropriate judicial or nonjudicial
proceedings to obtain the same; (ii) diligently prosecutes any such proceedings to completion;
and (iii) after gaining possession of all or part of the Operator Property performs all other
obligations as and when the same are due in accordance with the tenns of this Agreement. If an
Operator Mortgagee is prohibited by any court or by operation of any bankrnptcy or insolvency
laws from commencing or prosecuting the proceedings described above. the sixty (60) day
period specified above for commencing proceedings shall be extended for the period of such
prohibition.
13 .4 Operator Mortgagee Liability. Any Operator Mortgagee whose interest in the
Operator Property is held solely for security purposes. shall have no obligation or liability under
this Agreement unless and until the Operator Mortgagee succeeds to absolute title to the
Operator Property and the rights of Operator under this Agreement. An Operator Mortgagee
shall be liable to perfom1 obligations under this Agreement only for and during the period it
directly holds such absolute title.
13 .5 Certificates. Owner shall execute any estoppel certificates (certifying as to
truthful matters, including without limitation that no default then exists under this Agreement, if
such be the case), consents to assignment and non-disturbance agreements as Operator or any
Mortgagee may reasonably request from time to time. The Parties shall negotiate in good faith
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any amendment to this Agreement from time to time to include any provision that may be
reasonab]y requested by Operator or any Operator Mortgagee to implement the prov1s10ns
contained in this Agreement or to preserve an Operator Mortgagee's security interest.

13.6 Operator Mortgagee's Right to Enforce Mortgag.e and Assign. Each Operator
Mortgagee shall have the right, in its sole discretion: (i) to assign its Operator Mortgage; (ii) to
enforce its lien and acquire title to all or any portion of the Operator Property by any lawful
means; (iii) to talce possession of and operate all or any portion of the Operator Property and to
perform all obligations to be performed by Operator under this Agreement, or to cause a receiver
to be appointed to do so; and (iv) to acquire all or any portion of the Operator Property by
foreclosure or by an assignment in lieu of foreclosure and thereafter to assign or transfer all or
any portion of the Operator rights under this Agreement to a third party in accordance with
Section 14. Any Operator Mortgagee or other party who acquires Operator's interest in all or a
portion of the Operator Property pursuant to foreclosure or assignment in lieu of foreclosure shall
not be liable to perfom1 the obligations imposed on Operator by this Agreement, which are
incurred or accruing after such Operator Mortgagee or other party no longer has ownership or
possession of the Operator Property.
13.7

New Agreement.

If the Operator Property is foreclosed upon or there is an assigmnent in
lieu of foreclosure, or if this Agreement is rejected or disaffim1ed pursuant to bankruptcy law or
other law affecting creditor's rights and, within ninety (90) days after such event, Operator or
any Operator Mortgagee or other purchaser at a foreclosure sale shall have arranged to the
reasonable satisfaction of Owner to cure any material defaults under this Agreement, and for the
payment of all Annual Installment Payments or other charges due and payable by Operator as of
the date of such event, then Owner shall execute and deliver to Operator or such Operator
Mortgagee or other purchaser at a foreclosure sale, or to a designee of one of these parties, as the
case may be, a new agreement ("New Agreement") which (i) shall be for a term equal to the
remainder of the Tenn of this Agreement before giving effect to such rejection or tennination;
(ii) shall contain the same covenants, agreements, tenns, provisions and limitations as this
Agreement (except for any requirements that have been fulfilled by Operator or any Operator
Mortgagee or other purchaser at a foreclosure sale prior to rejection or termination of this
Agreement); and (iii) shall include that portion of the Operator Property in which Operator or
such other Operator Mortgagee or other purchaser at a foreclosure sale had an interest on the date
of rejection or termination.
13.7.1

If more than one Operator Mortgagee makes a written request for a New
Agreement pursuant to this provision, the New Agreement shall be delivered to the Operator
Mortgagee requesting such New Agreement whose Operator Mortgage is prior in time, and the
written request of any other Operator Mortgagee whose lien is subordinate shall be void and of
no further force or effect The provisions of this Section 13 shall survive the termination,
rejection or disaffirmation of this Agreement and shall continue in full force and effect thereafter
to the same extent as if this Section 13 were a separate and independent contract made by Owner,
Operator and each Operator Mortgagee, and, from the effective date of such termination,
rejection or disaffirmation of this Agreement to the date of execution and delivery of such New
Agreement, such Operator Mortgagee or other purchaser at a foreclosure sale may use and enjoy
13.7.2
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the Operator Property without hindrance by Owner or any person claiming by, through or under
Owner; provided that all of the conditions for the New Agreement as set forth above are
complied with.

13.8

Operator Mortgagee's Consent to Amendment, Termination or Surrender.
Notwithstanding any provision of this Agreement to the contrary, the Parties agree that so long
as any Operator Mortgage remains outstanding, this Agreement shall not be modified or
amended, and Owner shall not accept a surrender, cancellation or release of all or any part of the
Operator Property from Operator, prior to expiration of the Tenn of this Agreement, without the
prior written consent of the Operator Mortgagee holding such Operator Mortgage. This
provision is for the express benefit of and shall be enforceable by each Operator Mortgagee as if
it were a party named in this Agreement.
14.
Assignment and Sublease. Operator shall have the right, to sell, convey, lease, or assign
all or any portion of this Agreement or the Operator Property, on either an exclusive or a nonexclusive basis, or to grant subeasements, co-easements, easements, licenses or similar rights
with respect to the Operator Property (collectively, "Assignment"), to one or more persons or
entities (collectively "Assignee"). Each Assignee shall use the Operator Property only for the
uses permitted under this Agreement. Operator may make a complete assignment of this
Agreement only in connection with the assignment of all, or substantially all, of the assets of
Operator and be released from liability hereunder in such event from obligations subject thereof
accruing after the date that liability for such obligations is assumed by the Assignee. In the event
of any partial assignment of Operator's rights hereunder, Operator shall not be released from
liability hereunder without Owner's written consent. When Operator makes any Assignment
under this Section 14. Operator shall give written notice to Owner of such Assignment (including
the interest conveyed by the Assignment and address of the Assignee for notice purposes) to
Owner; provided Operator's failure to give such notice shall not constitute a default under this
Agreement, but rather shall only have the effect of not binding Owner with respect to such
assignment or conveyance until such notice is given.

15.

Hazardous Materials.

15.1 Owner's Covenants Regarding Hazardous Materials. Owner represents and
warrants that, to the best of Owner's knowledge, the Owner's Property is not and has not been in
violation of any federal, state or local environmental health or safety laws, statute, ordinance,
rule, regulation or requirement ("Environmental Laws"), and Owner has not received any
notice or other communication from any governmental authorities alleging that the Owner's
Property is in violation of any Environmental Laws. "Hazardous Materials" shall mean any
asbestos containing materials, petrolewn, explosives, toxic materials, or substances regulated as
hazardous wastes, hazardous materials, hazardous substances, or toxic substances under any
federal, state, or local law or regulation. Owner warrants that Owner has done nothing to
contaminate the Operator Property with Hazardous Materials or wastes.
15.2 Operator's Covenants Regarding Hazardous Materials. Operator shall, at
Operator's sole cost and expense, promptly take removal or remedial action required by
Environmental Law with regard to any material violation of any Environmental Law with regard
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to any Hazardous Materials brought onto the Owner's Property by Operator or its employees,
agents, or contractors. Owner shall cooperate with Operator with regard to any scheduling or
access to the Owner's Property in connection with any action required hereunder.
15 .3 Operator's Indemnity Regarding Hazardous Materials.
Operator shall
indemnify, defend, protect and hold Owner harmless from any liability based on: (i) the release
of Hazardous Materials in, on, under or about the Owner's Property caused by Operator or its
employees, agents, or contractors, or (ii) the violation by Operator or its employees, agents, or
contractors of any Environmental Law. The indemnity obligations set forth herein shall survive
tennination of this Agreement.
16.

Insurance and Indemnity.

16.1 Insurance. At all times during which Operator is conducting any activities on the
Property and at all times during the Tenn of this Agreement, Operator shall maintain in effect (1)
commercial General Liability Insurance, including bodily injury and property damage coverage
with minimum limits of $1 Million Dollars per occurrence and $2 Million Dollars aggregate and
(2) Umbrella Liability Insurance with minimum limits of $5 Million Dollars per occurrence and
$5 Million Dollars aggregate. Upon a written request by Owner, Operator shall name Owner as
additional insured on such insurance policy and provide Owner with a certificate of such
insurance.
16.2 Indemnity by Operator. Operator shall defend, indemnify, protect and hold
Owner harmless from and against all liabilities, costs, expenses, obligations, losses, damages,
claims, (collectively "Claims") resulting from the negligence, willful misconduct, or breach of
this Agreement by Operator, its agents, contractors or employees, invitees, licensees and
permittees; provided, however, that such Claims are not due to the sole negligence, willful
misconduct, or breach by Owner, its agents, contractors or employees, invitees, licensees or
pennittees.
16.3 Indemnity by Owner. Owner shall defend, indemnify, protect, and hold
Operator harmless from and against all Claims resulting from the negligence, willful misconduct,
or breach of this Agreement by Owner, its agents, contractors or employees, invitees, licensees
and permittees; provided, however, that such Claims are not due to the sole negligence, willful
misconduct, or breach by Operator, its agents, contractors, employees, invitees, licensees, or
pennittees.
16.4 Survival. The obligations of the Parties under this Section 16 shall survive
expiration or other termination of this Agreement.
17.
Confidentiality. This Agreement includes confidential and proprietary infonnation
relating to Operator and the Project. Owner agrees not to provide copies of the Agreement or
disclose the terms of the Agreement to any unauthorized person or entity. Operator authorizes
Owner to provide copies of the Agreement and disclose the terms thereof to Owner's family
("family" shall be deemed to include all devisees or descendants of owner by will or intestacy),
attorney, accountant, financial advisor and any existing or prospective mortgagee, lessee, or
purchaser for the sole purpose of evaluating and advising Owner and for no other purpose, so long
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as such authorized parties agree in writing to become subject to the confidentiality provisions
hereto and not to provide copies of the Agreement or disclose the tenns thereof to any
unauthorized person or entity. Any Owner and party shall return all material containing any
confidential information to Operator immediately upon its request. Any party agrees to destroy
immediately upon request by Operator such analyses, compilation, studies or other documents, and
any oral information will continue to be subject to the terms of this Agreement. Owner agrees that
Operator will have no adequate remedy at law if any party violates any of the terms of this
Agreement. In such event Operator will have the right, in addition to any other rights Operator
may have, to obtain injunctive relief to restrain any breach or threatened breach by third party or
specific enforcement of such terms plus reimbursement of attorneys' fees, court costs and all
associated expenses. No party shall publish, file for public record, reproduce. or otherwise
disseminate this document or any of the tem1S and provisions hereof to any party, other than the
Parties set forth above without the prior written consent of Operator, which consent may be
withheld for any reason and in Operator's sole discretion.
18.

Default and Remedies.

18.1

-

Operator Payment Default.

18.1.1

Collection of Payments.

18.1.2

Terminate Agreement.
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19.

18.2

Other Operator Default.

18.3

Owner Default.

Condemnation.

19.1 Complete Taking. If, at any time, any authority having the power of eminent
domain shall condemn all or substantially all of the Operator's Property, or all of the
Improvements thereon, for any public use or otherwise, then the interests and obligations of
Operator under this Agreement in or affecting the Operator's Property shall cease and terminate
upon the earlier of (i) the date that the condemning authority takes physical possession of the
Operator's Property or the Improvements thereon, (ii) the date that Operator is, in its sole
judgment, no longer able or permitted to operate the Project on the Operator's Property in a
commercially viable manner, or (iii) the date of the condemnation judgment. Operator shall
17

continue to pay all amounts payable hereunder to Owner until the earlier of such dates, at which
time the Parties shall be relieved of any and all further obligations and conditions to each other
under this Agreement.

a:

at any time during the term of this Agreement, any authority
19.2 Partial Taking.
having the power of eminent domain shall condemn one or more, but not all, of the Solar Panels.
or any portion of the Improvements or the Operator's Property, then the interest and obligations
of Operator under this Agreement as to those Solar Panels or any portion of the Improvements or
the Operator's Property so taken shall cease and terminate upon the earlier of (i) the date that the
condemning authority takes possession of such Solar Panels or any portion of the Improvements
or the Operator's Property, (ii) the date that Operator is, in its reasonable judgment, no longer
able or permitted to operate the Project on the Operator's Property, or any portion thereof, in a
commercially viable manner, or (iii) the date of the condemnation judgment; and, unless this
Agreement is terminated as hereinafter provided, this Agreement shall continue in full force and
effect as to the remainder of the Solar Panels, Improvements and the Operator's Property. If the
remainder of the Solar Panels or any other portion of the Improvements or the Operator's
Property is or becomes insufficient or unsuitable for Operator's purposes hereunder, as
determined by Operator in its sole discretion, then, subject to the rights of any Operator
Mortgagee under Section 13, Operator shall have the right to tenninate this Agreement as to the
portion of the Operator's Property to which Operator continues to hold the rights. at which time
the Parties shall be relieved of any further obligations and duties to each other under this
Agreement.
19.3 Apportionment, Distribution of Award.
including damages and interest, shall be paid as follows:

On any taking. all sums awarded,

(a)
Any portion of the award by the court on account of any cost or loss that
Operator may sustain in the removal and relocation of Operator's Improvements, to Operator;
(b)
Any portion of the award by the court for Operator's anticipated or lost
revenues or profits, to Operator;
(c)

Any portion of the award by the court for Owner's lost revenues, to

Owner;
(d)
All remaining amounts of the award. to Owner or Operator consistent with
applicable Kentucky law.
20.

Notice.
20. l

Writing. All notices given or permitted to be given hereunder shall be in writing.

20.2 Delivery. Notice is considered given either (i) when delivered in person to the
recipient named below, (ii) upon receipt after deposit in the United States mail in a sealed
envelope or container, postage and postal charges prepaid, return receipt requested or ce1tified
mail. addressed by name and address to the party or person intended, or (iii) twenty-four (24)
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hours from proper and timely delivery to an overnight courier service addressed by name and
address to the party or person intended as follows:
Notice to Owner:

Notice to Operator:

Phillip D. Branson and Robin R. Branson
6604 Highway 283
Robards, KY 42425

-~------Sebree Solar, LLC
700 Universe Blvd
Juno Beach, FL 33408
Attn: Land Services Administration

20.3 Change of Recipient or Address. Either Party may, by notice given at any time
or from time to time, require subsequent notices to be given to another individual person,
whether a party or an officer or representative, or to a different address, or both. Notices given
before actual receipt or notice of change shall not be invalidated by the change.
21.

Miscellaneous Provisions.

21.1 Successors and Assigns. The tenns and provisions of this Agreement shall run
with the land and be binding on and inure to the benefit of the heirs, successors, assigns and
personal representatives of the Parties. In accordance with this Agreement, Operator in its
discretion may authorize other persons or entities to use the Operator Property for the purposes
stated in this Agreement
21.2 Memorandum. Simultaneously with the execution of this Agreement, the Parties
agree to execute and acknowledge a memorandum of this Agreement. Operator may record the
executed memorandum in the public records of Henderson County, Kentucky.
21.3 Entire Agreement. This Agreement and the attached Exhibits shall constitute the
entire agreement between the Parties and supersedes all other prior writings and understandings.
21.4 Amendments. This Agreement shall not be amended or modified in any way
except by an instrnment signed by the Parties and consented to by any Operator Mortgagee. The
Parties hereto shall at all times hereafter execute any documents and do any further acts which
may be necessary or desirable to carry out the purposes of this Agreement and to give full force
and effect to each and all of the provisions hereof.
21.5 Legal Matters. This Agreement shall be governed by and interpreted in
accordance with the then existing laws of the Commonwealth of Kentucky and the County where
the Owner's Property is located shall be considered the proper fonun or jurisdiction for any
disputes arising in connection with this Agreement. The Parties agree to first attempt to settle
any dispute arising out of or in connection with this Agreement by good-faith negotiation. If the
Parties are unable to resolve amicably any dispute arising out of or in connection with this
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Agreement, each shall have all remedies available at law or in equity and as provided by this
Agreement. Each Party waives all right to trial by jury and specifically agrees that trial of
suits or causes of action arising out of this Agreement shall be to the court of competent
jurisdiction.
21.6 Severability. If any term or prov1s10n of this Agreement, or the application
thereof to any person or circumstance shall, to any extent be detennined by judicial order or
decision to be invalid or unenforceable, the remainder of this Agreement or the application of
such tem1 or provision to persons or circumstances other than those as to which it is held to be
invalid, shall be enforced to the fullest extent pem1itted by law.
21. 7 Tax Credits. If under applicable law Operator becomes ineligible for any
currently existing tax credit, benefit or incentive for alternative energy expenditure established
by any local, state or federal government, then, at Operator's option, the Pai1ies shall negotiate in
good faith to amend this Agreement or replace it with a different instrument so as to convert
Operator's interest in the Operator Property to a substantially similar interest that makes
Operator eligible for such tax credit, benefit or incentive. Such amendment or instrument shall
not impair any of Owner's rights or increase the burdens or obligations of Owner under this
Agreement.

21.8 Water Line. Operator shall have the right to relocate the water line directly to
the house at the Operators expense, should the water line interfere with the location of the
improvements.
21.9

Gas Service Line. Operator acknowledge the existence of the gas service line.

2 l. l O Approvals. Whenever in this Agreement the approval or consent of either Party
is required or contemplated, unless otherwise specified, such approval or consent shall not be
unreasonably withheld or delayed.

21. 11 Authority. The signatories hereto warrant that each has the authority to execute
this Agreement on behalf of any entities which are Parties to this Agreement and that each such
entity has executed this Agreement pursuant to its organizational documents or a resolution or
consent of their Board of Directors or other governing body.
21.12 Time of Essence. Time is of the essence of each provision of this Agreement.
21.13 Counterparts. This Agreement may be executed in multiple counterparts, each
of which shall be deemed an original, and all of which together shall constitute a single
instrument.

[Signatures on Next Pages]
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Owner:

Iftobin
,/~~lv(
R. Branson

~ 1o/lcvil~

Operator:
Sebree Solar, LLC

a Delaware limited liability company

By:
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EXHIBIT A
Legal Description of Owner's Property

The following described real property located in Henderson County, Kentucky, more particularly
described as follows, to wit:
Consisting of 45.50 acres, more or less, located about ¼ mile west of Robards, Kentucky, on the
Robards and Cairo Road, bounded and described as follows:
Beginning at a stake on the south side of the Robards and Cairo Road, corner to Mrs. Duncan in
L. B. Eblens' line (formerly William Eblen), thence with Eblens' east line north 2½ degrees west
20. 75 chains, more or less, to the east right of way line of State Highway #283, thence with said
east right of way line north 3 degrees east 27.50 chains, thence with a curve to the right, said
curve having a radius of 2834. 90 feet, a distance of 3.57 chains to S.E. Kings' line, thence with
Kings' line South 87¼ degrees east 7.43 chains, more or less, to a stake near a black gum, thence
south 1 ¼ degrees east 49.93 chains to a point in the Robards and Cairo Road, thence with said
road, south 82 degrees west 9.75 chains to the place of beginning, containing 45.50 acres, more
or less, but subject to legal highways.
The above being the same property acquired by Phillip D. Branson and his wife Robin R.
Branson by Deed dated July 7, 1997, of record in Deed Book 649, Page 120, in the Henderson
County Clerk's office.

QLA ID: 7631
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HOLDING PAGE FOR EXHIBIT B-2
Preliminary Lease and Easement Improvement Plan and Acreage Calculation
To be Delivered with Option Notice
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HOLDING PAGE FOR EXHIBIT C
As Built Lease and Easement Improvements and Final Acreage Calculation
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EXHIBIT D
Lease and Easement Compensation

(2)

Payment for Lease and Easements.
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(3)

Payment Allocation Schedule.
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EXHIBIT A

Legal Description of Owner's Property

The following described real property located in Henderson County, Kentucky, more particularly
described as follows, to wit:
Consisting of 45.50 acres, more or less, located about ¼ mile west of Robards, Kentucky, on the
Robards and Cairo Road, bounded and described as follows:
Beginning at a stake on the south side of the Robards and Cairo Road, corner to Mrs. Duncan in
L. B. Eblens' line (fonnerly William Eblen), thence with Eblens' east line north 2½ degrees west
20. 75 chains, more or less, to the east right of way line of State Highway #283, thence with said
east right of way line north 3 degrees east 27.50 chains, thence with a curve to the right, said
curve having a radius of 2834. 90 feet, a distance of 3.57 chains to S.E. Kings' line, thence with
Kings' line South 87¼ degrees east 7.43 chains, more or less, to a stake near a black gum, thence
south 1 ¼ degrees east 49.93 chains to a point in the Robards and Cairo Road, thence with said
road, south 82 degrees west 9.75 chains to the place of beginning, containing 45.50 acres, more
or less, but subject to legal highways.
The above being the same property acquired by Phillip D. Branson and his wife Robin R.
Branson by Deed dated July 7, 1997, of record in Deed Book 649, Page 120, in the Henderson
County Clerk's office.

QLA ID: 7631
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HOLDING PAGE FOR EXHIBIT B-2
Preliminary Lease and Easement Improvement Plan and Acreage Calculation
To be Delivered with Option Notice
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HOLDING PAGE FOR EXHIBIT C
As Built Lease and Easement Improvements and Final Acreage Calculation
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EXHIBITD
Lease and Easement Compensation

•

(2)

Payment for Lease and Easements.
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REAL ESTATE PURCHASE OPTION AGREEMENT

THIS REAL ESTATE PURCHASE OPTION AGREEMENT ("Agreement"), made and
entered into as of the ~
day of -JMµp._{tt , 202_ by and between Mary Ann Sugg, a
umemarried widow, whose address is 320 Chi ney Hill Lane, Henderson, Kentucky 42450
("Seller") and Sebree Solar, LLC, a Delaware limited liability company, whose address is 700
Universe Boulevard, Juno Beach, FL., 33408 ("Purchaser"), provides as follows:
THAT, FOR AND IN CONSIDERATION of the mutual covenants, promises, conditions,
and undertakings set fo1th herein, the payment of the Option Fee (as hereafter defined), and other
good and valuable consideration, the receipt and sufficiency of which the patties hereby
acknowledge, Seller and Purchaser covenant and agree as follows:

1.
Grant of Option. Seller hereby grants to Purchaser an exclusive right and option
("Option") to purchase from Seller, upon the terms and conditions hereafter set forth, that certain
real property located in the County of Henderson ("County"), Commonwealth of Kentucky, and
any strnctures, buildings, and other improvements thereon, together with existing access easements
benefiting such real property, all of which is more particularly described on Exhibit A attached
hereto and incorporated herein by reference together with Seller's right, title and interest, if any,
in and to all streets, alleys and right-of-ways adjacent to the real prope1ty, any easement rights, air
rights, subsurface development rights, water rights and other rights appurtenant to the real
property, any minerals, including oil, gas and other hydrocarbon substances on the real property,
all of which shall be referred to herein as the "Property".
2.
Duration of Option. The term of the Option shall be four (4) years, commencing
on the Effective Date ("Option Term").

4.
Exercise of Option, Non-Exercise of Option. Purchaser may elect to exercise the
Option at any time during the Option Term by giving written notice of exercise to Seller. If the
Option is exercised as provided herein, this Agreement shall become and constitute a binding
contract for the purchase and sale of the Property on the terms and conditions set forth in this
Agreement. Upon exercise of the Option by the Purchaser, closing on the purchase and sale of the
Property hereunder ("Settlement") will occur on a date mutually agreed to by Purchaser and Seller,
but no later than sixty (60) days after the date of such written notice of exercise ("Settlement
Date"). Purchaser shall have the right to terminate the Agreement at any time during the Option
Term in Purchaser' s sole discretion for any reason by giving Seller written notice, and in such
event Seller shall retain any Option Fee delivered by Purchaser as of the termination date, subject
to the provisions of this Agreement under which Purchaser has the right to terminate the
Agreement and have any Option Fee returned to Purchaser.

A.
State of Title. Seller's title to the Prope1ty is, as of the Effective Date, and shall be,
at the time of Settlement, marketable, fee simple, indefeasible, and fully insurable at standard rates
by a reputable title insurance company selected by Purchaser ("Title Insurer"), subject only to
those exceptions acceptable to Purchaser, in its sole discretion. Seller shall cause title to the
Property to be conveyed to Purchaser by special warranty deed subject only to cmrent taxes and
assessments and matters approved by Purchaser in accordance with Section 6(B) (the "Permitted
Exceptions"). At Settlement, Seller must satisfy all reasonable requirements imposed by the Title
Insurer to issue its ALTA standard owner's policy of title insurance, insuring title to the Property
in the name of the Purchaser with liability in the amount of the Purchase Price or such higher
amount as may be specified by Purchaser (the "Owner's Policy"). The Owner' s Policy shall list
as exceptions to coverage only the foregoing taxes and assessments and the Permitted Exceptions.
B.
Title Examination. Within the Option Te1m, Purchaser, at its expense, may
cause a Title Insurer to issue a title insurance commitment ("Commitment") to issue an Owner' s
Policy to Purchaser. At least thitty 30 days prior to the earlier of (a) the exercise of the Option or
(b) the expiration of the Option Term, Purchaser shall advise Seller in writing ("Title Objection
Notice") of those exceptions to title in the Commitment, which may include any unrecorded leases
disclosed by the Seller in accordance with this Agreement, and those matters shown on the Survey
contemplated by this Agreement that are unacceptable to Purchaser ("Title Defects"). Any
exceptions to title insurance shown on the Commitment and matters shown on the Survey that are
not contained in the Title Objection Notice shall be deemed Permitted Exceptions. Any title
matters affecting the Property and arising after the Effective Date shall not be considered Permitted
Exceptions without Purchaser's prior written consent in accordance with Section 6(C). Seller shall
use its good faith efforts to cure all Title Defects promptly and at its expense. In the event that
Seller is unable to cure any Title Defects (excluding any Monetary Liens) within the thi11y (30)
day period following the date of the Title Objection Notice or by the Settlement Date, whichever
first occurs ("Title Cure Period") after good faith effo1ts to do so, Seller shall notify Purchaser in
writing as to which Title Defects remain uncured on or before the end of the Title Cure Period
and Purchaser shall have twenty (20) days following such notice to either: (i) elect to accept title
to the Property subject to the uncured Title Defects, in which event such Title Defects shall be
deemed Permitted Exceptions; (ii) terminate this Agreement by written notice thereof to Seller,
whereupon this Agreement shall be terminated, the Option Fee shall be returned to Purchaser by
Seller and both parties shall thereafter be released from all fmther obligations hereunder, except
for those obligations specifically stated herein to survive termination of this Agreement; or (iii)
elect to extend the Title Cure Period or Settlement Date, if the Option has been exercised, for a
reasonable period of time designated by Purchaser (not to exceed thitty (30) days) and, if upon the
expiration of such period Seller shall not have cured the Title Defects, Purchaser shall have the
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options set forth in (i) or (ii) above. Notwithstanding the above, Seller shall be obligated to cure
any Title Defects created by Seller and any judgment, lien or encumbrance that can be cured by
the payment at Settlement of a liquidated amount ("Monetary Liens"). At Settlement, Seller shall
provide Purchaser and Title Insurer with all affidavits in form reasonably acceptable to the Title
Insurer to permit the Title Insurer to insure against adverse matters caused by Seller and first
appearing in the Office of the Clerk of the County on a date subsequent to the effective date of the
Commitment and prior to the recording of the deed required by the terms of this Agreement, and
to permit Title Insurer to delete the standard exceptions, including parties in possession,
mechanics' or materialmen's liens and unrecorded easements
C.
Future Title Matters. Seller shall not, after the Effective Date, subject the
Property, or consent, to any liens, encumbrances, covenants, conditions, restrictions, easements,
or rights-of-way, or seek any zoning changes or take any other action that might affect or modify
the status of title to the Property (other than curing or removing title exceptions as contemplated
by Section 6(B)) without Purchaser's prior written consent. If Seller violates the provisions of the
preceding sentence, Seller shall, prior to Settlement, and at its expense, effect the release of any
such liens, encumbrances, covenants, conditions, restrictions, easements and rights-of-way, and
take such steps as are necessary to return the zoning and title of the Property to the condition that
existed as of the Effective Date or as agreed to by Purchaser.
7.

Due Diligence.

A.
Purchaser's Tests and Inspections. Purchaser shall have the right during the
Option Term, to use all existing easements and roads providing access to the Property, including
any easements described on Exhibit A, and to enter upon the Property and to perform, at its
expense, boring tests and economic, engineering, topographic, environmental, survey and
marketing tests or any other studies, tests and due diligence as Purchaser elects in its sole
discretion. Said tests shall include but not be limited to the installation on the Prope1ty of any
weather related instruments and fencing of said instruments reasonably required by Purchaser and
access to said instruments. Purchaser shall not interfere with Seller's current operations on the
Prope1ty while conducting any studies, tests and due diligence on the Property but in the event that
Purchaser does interfere with Seller's current operations, Purchaser shall use all reasonable efforts
to minimize any impact on Seller's operations. During the Option Term, Seller agrees to make
available to Purchaser for inspection, and, at Settlement, to assign to Purchaser without cost, any
and all architectural and engineering studies, surveys, and other related materials or information
relating to the Property that are in, or come into, Seller's possession or control as more particularly
set fo1th herein. Within the Option Te1m, Purchaser may elect, at its option and expense, to cause
a survey of the Property ("Survey") to be prepared by a reputable surveyor, certifying the acreage
of the Property and containing such other information as the Purchaser may direct. Provided
Purchaser elects to cause a survey to be prepared, Purchaser may arrange for the preparation of the
Survey during the Option Tenn or at any time prior to Settlement. Purchaser agrees to indemnify
against and hold Seller harmless from any claims, damages, costs, or expenses arising from ently
upon the Property by Purchaser, or any agents, contractors, or employees of Purchaser with the
exception of: (i) any loss, liability, cost or expense to the extent arising from or related to acts of
Seller or any tenants, (ii) any diminution in value of the Property arising from or related to matters
discovered by Purchaser during its investigation of the Prope1ty, (iii) any latent defects in the
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Property discovered by Purchaser, (iv) liability which results from the release of preexisting toxic
or Hazardous Materials on or about the Property resulting from normal environmental testing
procedures, and (v) liability which arises from the results or findings of such tests. The provisions
of this Section shall survive the Settlement Date or earlier termination of this Agreement. If
Settlement does not occur, Purchaser, at its own expense, shall repair any damage to the Property
caused by Purchaser's tests and studies. In the event Purchaser does not exercise the Option,
Purchaser shall provide to Seller a copy of the Survey it receives in accordance with this
Agreement.
B.
Delivery of Due Diligence Information. The following instruments and
items of information shall be delivered by Seller to Purchaser within fifteen (I 5) days after the
Effective Date to the extent these items are in the Seller's possession or control:
I.
All reports covering underground soil and water conditions at the
Property and in the possession of Seller or its agent.
2.
Copies of any and all licenses, permits and inspection reports issued
by governmental authorities with respect to the Prope1ty.
3.

Copies of the most recent real estate tax bills as to the Property.

4.

All current leases and royalty agreements for any portion of the

5.

All existing surveys for any portion of the Prope1ty.

6.

All existing title policies for any portion of the Prope1ty.

7.

All existing environmental reports for any portion of the Property.

Prope1ty.

8.
Copies of well permits, statements of beneficial use and decrees
relating to any ground water wells on or under the surface of the Property.
C.
Access to Books and Records. Seller covenants and agrees that its shall
give to Purchaser and to Purchaser's counsel, accountants and other representatives full access
during normal business hours to the Prope1ty and to contracts and commitments of Seller relating
to the Property, if any, and shall furnish to Purchaser all such information concerning the Property
in the possession of Seller or their agents that Purchaser may reasonably request.

8.

Settlement Deliveries.

A.
Seller's Deliveries. At or before Settlement, Seller shall deliver to Escrow
Agent all of the following documents and instruments, which shall have been executed by Seller:
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I.
A special warranty deed ("Deed"), in the form attached hereto as
Exhibit B granting and conveying to Purchaser title to the Property in fee simple absolute, such
Deed to be delivered in hand at Settlement;
2.
A bill of sale and general assigmnent transferring and conveying all
of Seller's right, title and interest in and to any personal property at the Property that Purchaser has
agreed to accept and all of Seller's right, title and interest in and to all licenses, rights, permits and
authorizations pertaining to the Property;
3.
Such affidavits, ce1iificates and forms as may be required by the
Title Insurer, any lender, or state or local law;
4.
A Certification of Non-Foreign Status pursuant to Section 1445 of
the Internal Revenue Code ("Section 1445") that Seller is not a foreign person, foreign corporation,
foreign partnership, foreign trust, or foreign estate (as those terms are defined in the Internal
Revenue Code and related regulations), and applicable federal and state tax reporting certificates
including, without limitation, any required state withholding or non-foreign status affidavit or
certificate;
5.
A solar easement encumbering lands owned by Seller within a halfmile radius of the Prope1iy, which restricts development or construction on such lands that would
overshadow or otherwise block access of the sunlight to the solar collection facilities to be located
on the Property;
6.
All other documents and instruments referred to herein that are to be
provided to Purchaser by Seller;

7.
All documents reasonably required by the Escrow Agent, including,
but not limited to, an executed settlement statement; and

B.
Purchaser's Deliveries. At or before Settlement, Purchaser shall deliver to
Escrow Agent all of the following:
I.

The Survey (provided Purchaser elects to cause preparation of the

Survey);
2.
The Purchase Price subject to credits, prorations and adjustments as
provided in this Agreement in cash or other immediately available funds;
3.
All other documents and instruments referred to herein that are to be
provided to Seller by Purchaser; and
4.
All documents reasonably required by the Escrow Agent, including,
but not limited to, an executed settlement statement.
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9.

Se..ttle_1nent Costs: .. Prorated items and Adjushnents.

C.
Unless (i) Seller is not a "foreign person" as contemplated in Section 1445
and (ii) Seller executes at Settlement an affidavit in the form required by the Internal Revenue
Service to exempt Purchaser from the withholding requirements under Section 1445, the delivery
of the Purchase Price to Seller shall be subject to the satisfaction of the withholding requirements
under Section 1445 .
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10.
Seller's Representations and Warranties. To induce Purchaser to enter into this
Agreement and to purchase the Property, Seller hereby makes the following representations and
warranties as to the Property as of the date hereof (upon each of which Seller acknowledges and
agrees that Purchaser is entitled to rely and has relied) each and all of which shall be true, correct
and complete as of the Settlement Date:

A.
Authority. Seller has the power and authority to enter into this Agreement
and to consummate the transactions contemplated hereby. Seller, and any specific individual
parties signing this Agreement on behalf of Seller represent and warrant that the parties signing
this Agreement on behalf of the Seller have the full legal power, authority and right to execute and
deliver this Agreement. Neither the entering into this Agreement nor the perfo1mance of any of
Seller's obligations under this Agreement will violate the terms of any contract, agreement or
instrument to which Seller is a party.
B.
Accuracy of Documents. To the best of Seller's knowledge, all documents
and papers delivered by Seller to Purchaser pursuant to this Agreement are true, coll'ect and
complete as of the dates thereof, and there have been no material changes from the information set
forth in any of them.
C.
Special Assessment. No po1tion of the Property is subject to or is affected
by any special assessment for improvements completed prior to the date hereof, whether or not
presently a lien thereon.
D.
Taxes. No portion of the Property is subject to or affected by any
outstanding or delinquent taxes or related financial liabilities.
E.
Litigation. Seller has not been served (by means of formal, legal se1vice of
process as required by law) with any litigation, and no arbitration proceedings have been
commenced, which do or will affect any aspect of the Property or Seller's ability to pe1fo1m its
obligations under this Agreement. In addition, within the last two (2) years, Seller has not been
threatened with any litigation (or arbitration) by a third pa1ty which would affect any aspect of the
Prope1ty or Seller's ability to perf01m its obligations under this Agreement.

7

F.
Compliance. Seller has not received any notice of any presently uncured
violation of any law, ordinance, rule or regulation (including, but not limited to, those relating to
zoning, building, fire, environment, health and safety) of any governmental, quasi-governmental
authority bearing on the construction, operation, ownership or use of the Property.
G.
Condemnation Proceedings. Neither all nor any portion of the Property has
been condemned or conveyed by deed in lieu of condemnation, nor is there now pending or, to the
best of Seller's knowledge, threatened any condemnation or similar proceeding affecting the
Property or any portion thereof. Seller has no knowledge that any such proceeding is
contemplated. Seller has no knowledge of any change or proposed change in the route, grade or
width of, or otherwise affecting, any street or road abutting the Property, which change might have
a material adverse impact on the Prope1ty.
H.
Condition of Property. To the best of Seller's knowledge, there are no areas
within the Property which are subject to any statutes, rules, regulations, conservation easements
(or like encumbrances) or ordinances that would adversely affect the Property or Purchaser's
ownership and intended use thereof.

I.

Subdivision. If the Prope1ty is not a separate tax lot under applicable laws,
ordinances and regulations, and subdivision may be required for the conveyance of the Property
to Purchaser. If required, the Property will, on or before the Settlement Date, be subdivided from
the larger tract of land owned by Seller in order to convey the Property to Purchaser. Seller shall,
on or before the Settlement Date, obtain all necessary governmental approvals for a Minor
Subdivision Plat delineating the Property as a separate and legal lot of a minimum of 90 acres and
maximum of 95 acres in a location and having the size and configuration designated by Purchaser
upon the exercise of the Option, or as may be otherwise mutually agreed upon by Purchaser and
Seller.
J.
Zoning and Dedication. Purchaser intends to use the property to construct
and operate a solar power plant. Seller shall cooperate fully with Purchaser and execute all
documents required by Purchaser or governmental or quasi-governmental authority, if any, for the
purpose of securing any land use change, re-zoning, zoning variance or special use, if necessaiy,
in order for the Property to be used for Purchaser's intended purpose. Seller has not received any
notice of any pending change in zoning from any governmental or quasi-governmental authority,
which change would materially affect the present zoning of the Property. Seller has not made any
commitment to any govermnental or quasi-governmental authority having jurisdiction, or to any
third party, to dedicate or grant any portion of the Property for roads, easements, rights of way,
park lands or for any restrictions or to incur any other expense or obligation relating to the Property.
K.
Flood Plain; Stormwater. To the best of Seller's knowledge, the Property
is not the subject or location of any stormwater detention or surface drainage facilities serving any
property other than the Property, and the Property is not located in a flood zone.
L.
Property Use. Seller has no knowledge of any actual, pending or threatened
designation of any portion of the Property, or the area in which the Property is located, as a historic
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landmark or archeological district site or structure. Seller has no knowledge of any landfill or
graveyard lying within the Property. Seller has not received any notice that any of the easements,
covenants, conditions, restrictions or agreements to which the Property is subject interferes with
or is breached by the use or operation of the Property as presently used.
M.

Environmental Laws; Hazardous Materials.

I.
The Prope11y is not now, has not been during the period of Seller's
ownership, and, to the best of Seller's knowledge, was not during any period prior to Seller's
ownership:
(a)
in violation of any past or present federal, state, or local statute,
regulation, ordinance, administrative order, judicial order or any similar requirement having the
force and effect of law, relating to the protection of human health or the environment (an
"Environmental Law") including, but not limited to, any federal, state or local regulation relating
to industrial hygiene or soil or ground water conditions; or
(b)
used to generate, manufacture, store, refine, dispose of, or in any
manner deal with, any flammable, explosive or radioactive material, hazardous waste, toxic
substance or related material, oil, waste oil, or other petroleum based materials, or any other
substance or material defined or designated as a hazardous or toxic substance, material or waste
by any federal, state or local law or environmental statute, regulation or ordinance presently in
effect or as amended or promulgated in the future (a "Haza1·dous Mate1·ial");
2.
Neither Seller nor, to Seller's knowledge, any prior owners or
occupants of the Property have received any notice or advice from a governmental agency with
regard to Hazardous Materials on, from or affecting the Property that could give rise to any liability
under any Environmental Law, and, to Sellers' knowledge, there has been no investigation, notice
of violation, request for information or claim of any kind asserted or threatened by any person,
including any federal, state or local governmental agency, relating to the storage, disposal,
discharge or release of any Hazardous Material in a manner that would give rise to any liability
under any Environmental Law.
N.
That as of the Effective Date, there are no leases or other agreements for
occupancy in effect with respect to the Property other than agricultural leases which Seller has the
right to terminate. Seller shall deliver exclusive possession of the Property to Purchaser at
Settlement free and clear of all claims of tenants and others claiming possessory rights.
0.
With the exception of this Agreement, no person or entity has a right of first
refusal, option to purchase, or other right to purchase the Property pursuant to an agreement to
which Seller is a party.
P.
Seller has not filed for bankruptcy or other proceeding for the protection of
debtors under state or federal law and that no similar involuntary proceeding has been filed or
tlu·eatened against it.
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Q.
No part of the Property is subject to a special appraisal method that allows
for the appraisal of the Property at less than its market value.
11.

Conditions P1·ecedent.

A.
Conditions for the Protection of Purchaser. It shall be a condition precedent
to Purchaser's obligation to purchase the Property and to perform its other obligations hereunder
that each and eve1y one of the conditions set forth under this Section 11 (A) shall have been
satisfied at or before Settlement, as hereafter provided, except for any such condition waived in
writing by Purchaser, in whole or in part.
I.
Between the Effective Date and the Settlement Date, the condition
of the Property shall not have changed from the condition thereof as of the date of this Agreement,
normal wear and tear excepted. Seller shall deliver vacant possession of the Prope1ty at Settlement.
Prior to the Settlement Date, Seller shall remove all personal property, equipment and crops
(whether or not harvestable for sale) from the Property.
2.
Seller shall have delivered to Purchaser, on or before the Settlement
Date, all of the documents and other information required of it pursuant to the provisions of this
Agreement.
3.
All of the covenants, representations, warranties, and agreements of
Seller set forth in this Agreement shall be true, correct and complete as of the Effective Date and
as of the Settlement Date. Notwithstanding that certain of Seller's representations and warranties
may be limited to the extent of Seller's knowledge, the conditions precedent to Purchaser's
obligation to consummate Settlement set faith in this Subparagraph shall not be so limited, and the
satisfaction of such conditions shall depend upon the actual correctness on the Settlement Date of
the matters stated in all such representations and warranties.
On or prior to the Settlement Date, Seller shall have performed,
4.
satisfied, or complied with all of the terms, provisions, covenants, conditions, and agreements of
this Agreement.
5.

Seller's title to the Property shall be as required by Section 6(B).

6.
Seller [Purchaser] shall have created and subdivided the Prope1ty
into a separate and legal lot ofa minimum of90 acres and maximum of95 acres in a location and
configuration designated by Purchaser upon the exercise of the Option, or as may be otherwise
mutually agreed upon by Purchaser and Seller.
Purchaser's Right to Extend Settlement Date. In the event that any of the
B.
conditions of Settlement set forth in this Agreement is not satisfied as of the Settlement Date,
Purchaser shall have the option to extend the time for Settlement by a period not in excess of thirty
(30) days upon written notice to Seller to allow Seller additional time to fully satisfy any
unsatisfied condition.
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12.

Condemnation and Risk of Loss.

A.
Condemnation. In the event of condemnation or receipt of notice of
condemnation of all of the Property, or any portion thereof, prior to the Settlement Date, Seller
shall give written notice to Purchaser promptly after Seller receives such notice or otherwise learn
of such condemnation or conveyance in lieu thereof. If all of the Property is, or is to be,
condemned, this Agreement shall terminate immediately, and Seller shall immediately return the
Option Fee to the Purchaser. If less than all of the Property is, or is to be, condemned or taken,
Purchaser, at its option, may elect either (a) to terminate this Agreement effective upon written
notice to Seller not later than thirty (30) days after receipt of notice from Seller and Seller shall
immediately return amount of the Option Fee to the Purchaser minus the amount of the Initial
Option Fee, which shall be retained by Seller, or (b) not to terminate this Agreement and proceed
to Settlement. If Purchaser elects not to terminate this Agreement, Purchaser shall be entitled to
receive, and Seller shall assign to Purchaser all of Seller's interest in, all of the condemnation
proceeds and all interest thereon.
B.
Risk of Loss. The risk of loss or damage to the Property pnor to the
Settlement, by casualty, act of God or any other event, shall be upon Seller.
13.

Covenants.

A.
Condition of the Property. Subject to the provisions of Section 12 hereof
concerning condemnation, Seller, at Seller's expense, shall maintain the Prope1ty in at least as
good condition as on the date hereof. Seller shall not diminish the quality or quantity of
maintenance and upkeep services heretofore provided to the Property.
B.
Date, Seller shall:

Operation Until Settlement. Between the Effective Date and the Settlement

1.
Not enter into any leases or other agreements for occupancy of the
Prope1ty, or any part thereof, without Purchaser's prior written consent, which may be withheld in
Purchaser's sole discretion.

2.
Not transfer, convey, hypothecate, create a security interest in or
lien upon, or otherwise dispose of any of the Prope1ty;
3.
Comply with all federal, state and municipal laws, ordinances, and
regulations relating to the Property;
4.
Comply with all the terms, conditions and prov1s1ons of all
agreements and other contractual arrangements referred to herein, or any other documents,
agreements or instruments affecting the Prope1ty, make all payments required to be paid
thereunder and suffer no default therein;
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5.
Promptly give written notice to Purchaser of the occmTence of any
event materially affecting the Property, the Agreement, or the substance of the representations and
warranties made hereunder; and
6.
Operate and maintain the Property only in the ordinary course of
business as currently conducted by Seller on the Property, if any; provided that the Seller shall not
bring or store, or permit others to bring or store, any soil or fill material onto the Property that did
not exist on the Property as of the Effective Date. Seller shall have the continued right to use the
Property for this purpose between the Effective Date and the Settlement Date; provided that:
(a)
Purchaser and its employees, representatives, and
consultants shall have access to the Property after giving twenty-four (24) hour verbal or written
notice to the Seller prior to enhy and,
(b)

Seller's use shall terminate upon the Settlement Date.

C.
Other Acts or Omissions. Except as otherwise permitted herein, from the
Effective Date until the Settlement Date, Seller shall not take any action or fail to take any action
that would have a material adverse effect on the Property or Purchaser's ability to develop the
Prope1ty after the Settlement Date, or that would cause any of the representations and warranties
contained in Section 10 hereof to be untrue as of Settlement.

14.

Default.
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15.
Brokers. Each pa11y hereto represents to the other that there is no real estate broker
involved in this transaction. Except as set forth in the foregoing sentence each party represents to
the other that it has not made any agreement or taken any action which may cause any broker,
agent or other person to become entitled to a brokerage or other fee or commission as a result of
the transactions contemplated by this Agreement. Each party does hereby agree to indemnify and
hold harmless the other from and against any and all costs, debts, damages, and claims, including,
costs and reasonable attorneys' fees for pre-trial, trial or appellate matters in defending against any
claims for brokerage commission or finder's fees arising through it relative to this transaction. The
representations, warranties and agreements contained in this section shall survive the Settlement
of this transaction.

16.
17.

Intentionally deleted.
General Provisions.

A.
Completeness and Modification. This Agreement constitutes the entire
agreement between the parties as to the transactions contemplated herein and supersedes all prior
and contemporaneous discussions, understandings and agreements between the pa11ies.
B.
Assignments. Purchaser may not assign its rights hereunder without the
prior written consent of Seller, which consent shall not unreasonably be withheld, delayed or
conditioned; provided, however, that Purchaser, without the consent of Seller, may assign, in
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whole or in part, its rights hereunder to any entity controlling, controlled by, or under common
control with Purchaser.
C.
Smvival. All of Seller's representations, warranties, covenants, agreements
and indemnifications made in, or pursuant to, this Agreement shall survive Settlement and delivery
and recordation of the Deed.
D.
Governing Law. This Agreement shall be governed by and interpreted in
accordance with the laws of the Commonwealth of Kentucky. If the parties are unable to resolve
amicably any dispute arising out of or in connection with this Agreement, they agree that such
dispute shall be resolved in the circuit court located in the County. The parties agree that any rule
of construction to the effect that ambiguities are to be resolved in favor of either party shall not be
employed in the interpretation of this Agreement and is hereby waived. Notwithstanding anything
to the contrary in this Agreement, neither party shall be entitled to recover punitive or exemplary
damages, however arising, whether in contract, in tort, or otherwise, under or with respect to any
action taken in connection with this Agreement.
E.
Severability. If any term, covenant or condition of this Agreement, or the
application thereof to any person or circumstance, shall to any extent be invalid or unenforceable,
the remainder of this Agreement, or the application of such term, covenant or condition to other
persons or circumstances, shall not be affected thereby, and each term, covenant or condition of
this Agreement shall be valid and enforceable to the fullest extent permitted by law.
F.
Costs. Regardless of whether Settlement occurs, each party shall be
responsible for its own costs in connection with this Agreement and the transactions contemplated
hereby, including, without limitation, fees of attorneys, engineers and accountants, except as
otherwise expressly provided herein.
G.
Notices. Any notice expressly provided for or permitted under this
Agreement shall be in writing, shall be given either manually or by mail, overnight delivery
service, such as UPS, FedEx, or Purolator, and shall be deemed sufficiently given when received
by the party to be notified at its address set forth below, or three (3) business days after being
mailed by registered or certified mail, postage prepaid, return receipt requested, or one ( 1) business
day after being sent by such overnight delivery service, addressed to such party at such address,
whichever shall first occur. Any party and any representative designated below, by notice to the
other party, may change its address for receiving such notices.

If to Seller:

If to Purchaser:

Mary Ann Sugg
320 Chimney Hill Lane
Henderson, KY 42450

------Sebree Solar, LLC
700 Universe Blvd.
Juno Beach, FL 33408
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Attention: Land Services Administration

H.
Incorporation by Reference. All of the Exhibits attached or referred to
herein and all documents in the nature of such Exhibits are by this reference inc01porated herein
and made a part of this Agreement.

I.
Interpretation. The section and paragraph headings used herein are for
reference and convenience only and shall not enter into the interpretation hereof. Wherever used
herein, the singular number shall include the plural and vice versa, and the use of any gender shall
include all other genders, all as the context may require.
J.
Business Days. If any action is required under the provisions of this
Agreement to occur by a date that is a Saturday, Sunday or legal holiday, such date shall be
extended to the first day thereafter that is not a Saturday, Sunday or legal holiday.
K.
Waiver. No waiver or pmported waiver by Purchaser of any contingency
contained herein shall be valid against Purchaser unless it is in w1iting and signed by Purchaser.
L.
Constmction. The parties acknowledge that they and their counsel have
reviewed this Agreement and that any rule of construction to the effect that any ambiguities are to
be resolved against the drafting pa1ty shall not be employed in the interpretation of this Agreement
or any exhibits or amendments hereto.
M.
Memorandum of Option. Within ten ( 10) days of the Effective Date, Seller
shall execute and deliver to Purchaser a Memorandum of this Agreement, which shall be recorded
by Purchaser at the expense of Purchaser. In the event Seller fails to execute and deliver the
Memorandum within ten ( l 0) days of the Effective Date, Seller hereby authorizes the Purchaser
to execute and record the Memorandum without the Seller's signature. In the event this Agreement
is terminated by Purchaser or by Seller as a result of a default by Purchaser, in accordance with
the terms of this Agreement and after written request by Seller, Purchaser shall execute a
recordable document provided by Seller discharging the Memorandum of Option.
Confidentiality. Seller shall not disclose the fact or substance of this
N.
Agreement to any other persons or entities, other than Seller's counsel, tax advisor, or other
consultants regarding this matter, unless and until Purchaser shall exercise its rights hereunder.
Recordation of the Memorandum of Option contemplated under this Agreement shall not
constitute a waiver of Purchaser's right to confidentiality.

0.
Effective Date. The te1m "Effective Date" or such other similar term, shall
be the last date on which a duplicate original of this Agreement has been executed by both
Purchaser and Seller.
P.
Time is of the Essence. The parties hereby agree that time is of the essence
with respect to performance of each of the parties' obligations under this Agreement.

15

Q.
Exclusivity of Option. Seller hereby agrees that the Option granted hereby
shall be exclusive and agrees that, from and after the date of the Option and for so long thereafter
as the Option is in force and effect, or until the Settlement Date occurs, whichever occurs later,
Seller shall not offer any portion of the Property for sale to, accept any offer to purchase any
po1tion of the Prope1ty from, nor enter into any contract to sell any portion of the Property with,
nor enter into any lease, rental, or occupancy agreement affecting any portion of the Property with,
nor enter into any agreement permitting any tenant to occupy any portion of the Property with, any
person other than the Purchaser hereunder without in each instance first obtaining the prior written
consent of the Purchaser.
R.
Amendments. The terms of this Agreement may be waived, modified and
amended only by and instrument in writing duly executed by Seller and Purchaser.
S.
Counterparts. This Agreement may be executed in any number of
counterparts and it shall be sufficient that the signature of each patty appear on one or more such
counterparts. All counterparts shall collectively constitute a single agreement. A facsimile or
electronic signature to this Agreement or any amendment hereto shall be sufficient to prove the
execution hereby by any person.
T.
Waivers. No waiver of any breach of any covenant or provision herein
contained shall be deemed a waiver of any preceding or succeeding breach thereof, or of any other
covenant or provision herein contained. No extension of time for performance of any obligation
or act shall be deemed an extension of time for performance of any other obligation or act except
those of the waiving party, which shall be extended by a period of time equal to the period of the
delay.
[Signatures on Next Page]
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IN WITNESS WHEREOF, the parties have executed this Agreement on the day and
year written below.

Seller:

Mar)'nn su1g
Date Signed:

Purchaser:

Sebree Solar, LLC
A Delaware limited liability company

By:
Anthony Pedroni, Vice President
Date Signed:
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IN WITNESS WHEREOF, the parties have executed this Agreement on the day and
year written below.

Seller:

Mary ~ m

suifo

Date Signed:

a_,)< -cSuMr
J

1

Purchaser:
Sebree Solar, LLC
A Delaware limited liability company

By:

Date Signed:

17

EXHIBIT A

Legal Desuiption of Property
Parcel I
TRACT J;
A cetlain tract of 1011d lying one mile west of Robards, Ky., and
bounded as follows: Beginning at a stake in B. W. McMullins' line
and ru1ming N 27-3/4 E 2770 feet to a stake, thence N 65-1/4 W 1205
fe<el to II stake nonh of branch, thence S 23-1/4 W MO feet to margin
of road; thence S 22 W 2,000 feet to comer of church lot; thence S
S8-S/(, W 958 feel to tho huginning, contlllning 65.61 acres, uflcr
deducting cemetery and church lot of 1.5 I acres.

Parcel 2
TRACT2;
Tl1e following property in Henderson Coutny, Ky., viz: A trnd or
pnrccl of lund being the south cnJ of J. W. Olcys oltl home fann
hcginning at H lnrgc oak tree in !he t."dgc of the fiold, (mmcr h) the
Curry land also comer to the norlh ponion of this fann; thence W 138
poles ruul I J links to II stake from which Oil oak hems S 82 E
pcrcimon bears S 70 E comer to N. part this farm in line thence with
said line S 19 W 48 poles and J links to a stake comer to Higginson
in J. S. McMullins line: thence S 86 E 40 poles and 20 links toa sti,kc
corner

to J. S. McMullins; thence S 24 W 28 poles lo a stake comer to S. JI.
McMullins in J. S. McMullins line: thence S <>6-112 E 124 polesand
12 links to a wild cherry tree in S. H. McMullins line; thence N
9,8.8<, poles to a rock comer to Hattie Majors: thence N 7 W .13 poles
an<l 3 links to the beginning, containing 78-60/100 acres.

LESS AND EXCEPT such portions of Parcel 1 Tract 1, and Parcel 2 Tract 2, if any, conveyed in
deed recorded in Book 622, pages 903 through 907, inclusive, and described as follows:

A-1

A certain tract or parcel locntcd approximately 1,500 feet east of
Kentucky Highway 1299 and 1.5 miles northwest of the City of
Robards, in Henderson County, Kentucky and being more specifically
described as follows:
Unless stated otherwise, any monument referred to herein as a "set
iron pin" is a 1/2" diameter rchar, 18" in length set with ,m orange
plastic cap stamped "PLS 112939". All bearings stated herein are
referrctl lo the 1983 NAD Kentucky South Zone coordinate system.
Beginning al a 30" oak tree found with two blazes on the soulh side,
suid oak tree being located at the southeast corner of the Dennis Nunn
propetty described in Deed Book 60 I Page 142 al the Henderson
County Court Clerk's Orticc, thence with the east line of said Nmm
property, North 25 DEGREES 29 MINUTES 46 SECONDS East
a distance of 862. 71 feet to an iron pin set in the south line of the
James Green property described in Dectl Book 474 Page 458; thence
with the south line of said Green prope1ty, South 81 DEGREES 31
MINUTES 43 SECONDS East, a distance of 1549.14 foet to an iron
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pin set in the west line of the Leo King Farm, LLC property described
in Deed Book 610 Page 67); thence with the west line of said Leo
King Farm, LLC property, South 04 DEGREES 40 MINUTES 12
SECONDS East, a distance of 546.48 feet to an iron pin set at the
northwest corner of the Leo Mattingly, Jr. property described in Deed
Book 608 Page 536; thence with the west line of said Mattingly
property, South 13 DEGREES 54 MINUTES 39 SECONDS West, a
distance of 24.64 feet to a point located in the centerline of a large
ditch; thence with the centerline of said large ditch and severing Tract
2 of the Mary Ann Sugg property described in Deed Book 549 Page
1039, of which this description is a part, the following eleven (11)
culls:
I)

South 86 DEGREES 15 MINUTES 04 SECONDS West, a
distance of77,92 feet to a point located in the centerline of said large
ditch;
2)
North 87 DEGREES 42 MINUTES 08 SECONDS West, a
distance of 135.23 feet to a point located in the centerline of said
large ditch;
3)
North 86 DEGREES 28 MINUTES 26 SECONDS West, a
distance of74.62 feet to a point located in the centerline of said large
ditch;
4)
South 39 DEGREES 06 MINUTES 20 SECONDS West, a
distance of 153.33 feet to a point located in the centerline of said
large ditch;
5)
South 47 DEGREES 34 MINUTES 08 SECONDS West, a
distance of 122.36 foet to a point located in the centerline of said
large ditch;
6)
South 68 DEGREES 12 MfNUTES 17 SECONDS West, a
distance of 180.38 feet LO a point located in the centerline of said
large ditch;
7)
South 65 DEGREES 11 MINUTES 36 SECONDS West, a
distance of l 44,66 foet to a point located in the centerline of said
large ditch;
8)
South 60 DEGREES 32 MINUTES 46 SECONDS West, u
distance of 319.67 feet to a point located in the centerline of suid
large ditch;
9)
North 89 DEGREES 42 MINUTES ID SECONDS West, a
dist:mce of 180.80 feet to a point located in the centerline of said
large ditch;
10)
North 85 DEGREES 48 MINUTES 58 SECONDS West, a
distance of 849.48 feet to u point located in the centerline of said
large ditch;
11)
South 71 DEGREES 19 MINUTES 53 SECONDS West, a
distance of 17.30 feet to a point located in the north line ofTract I of
A-1

said Mary Ann Sugg properly;
thence continuing with the center line of said large ditch and severing
said Tract 1, ofwhieh this description is a part, the following two (2)
calls:
I)
South 71 DEGREES 19 MINUTES 53 SECONDS West, a
distance of 43 .3 7 feet to a point located in the centerline of said large
ditch;
2)
North 48 DEGREES 06 MINUTES 19 SECONDS West, a
distance of42.63 feet to a point located in the east line of the James
Riley property described in Deed Hook 621 Page 491 ;
thence with the cast line of said Riley property the following two (2)
calls:

I)
North 26 DEGREES 14 MINUTES 19 SECONDS East, a
distance of 21.97 feet to an iron pin set at a bend in the east line of
said Riley prope11y;
2)
North 27 DEGREES 59 MINUTES 58 SECONDS East, a
distance of 462.00 feet to the point of beginning and containing 43.18
acres.
This description was prepared from a physical survey conducted
under the direction of Bruce K. Bailey, PLS #2939 of Hailey Surveys,
Inc. on January 24, 2017.
This conveyance is subject to easements, restrictions, rights of way
and mineral reservations of record.
Sec also the plat whereby said 43.18 acres has been consolidated with
existing 56.61 acres of record in Plat Book 9, page 390A, making a
total of99.79 acres, more or less, by the Sugg & Nunn Subdivision
and Consolidation plat, of record in Plat Book 10, page 186,
Henderson County Clerk's Office.
Reing a portion of the same property conveyed to Kenneth W. Sugg
by deed from Anita Sugg, unremarried widow, dated July 9, 2006, of
record in Deed Hook 549, page I 039, in the Henderson County
Clerk's Office. Kenneth W. Sugg, aka Kenneth Wayne Sugg, died
testate a resident of Henderson County, Kentucky, on March 12,
2007. By order of the Henderson District Court his Will was admilled
to probatc on May 19, 2007, in Case No. 07-P-00085, and filed of
record in the aforesaid Clerk's Office in Will Rook 35, page 737, with
Mary Ann Sugg, the decedent's widow, appointed Executrix of the
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Estate of Kenneth Wayne Sugg. Under Article IV of lhe aforesaid
Will, Mary Ann Sugg wus devised the subject properly.

QLA ID: 8063
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EXHIBIT B
Fm·m of Special Warranty Deed

Mail Tax Bill in-care-of:
[Insert Name/Address of Grantee preferred contact for payment of taxes]

SPECIAL WARRANTY DEED
THIS SPECIAL WARRANTY DEED is made and entered into effective as of the _
day of
_ _ _, 20_, by and between: (i) _ _ _ _ _ _ _ _ _, a _____ limited liability
company, whose address is _ _ _ _ _ _ _ _ _ ("Grantor"), and (ii) _ _ _ _ _ _ _ __
a ______ limited liability company, whose address is
("Grnntcc").

WITNESS ETH:
That for and in consideration of the total sum of _ _ _ _ _ _ ($ _ _ _~, the receipt
and sufficiency of which are hereby acknowledged, Grantor does hereby bargain, grant, sell and
convey unto Grantee, in fee simple, with covenant of SPECIAL WARRANTY, certain real
property, together with all improvements located thereon and all appurtenances thereunto
belonging, situated in _ _ _ _ _ County, Kentucky (the "Prope1·ty"), more fully described on
Exhibit A.
BEING the same property acquired by _ _ _ _ _ _ by Deed dated _ _ _ _,
20_, of record in Deed Book _ _ _ , Page
, in the _ _ _ County Clerk's office.

TO HAVE AND TO HOLD, in fee simple, all of the Property, together with all the rights,
privileges, appurtenances and improvements thereunto belonging, unto Grantee, its successors and
assigns, forever.
Grantor hereby specially covenants with Grantee, its successors and assigns, that Grantor
will forever warrant and defend all of the Property so granted to Grantee, its successors and assigns,
against every person lawfully claiming the same or any part thereof by, through or under Grantor,
but not otherwise; and that the Property is free and clear of all taxes, liens and encumbrances,
except (a) governmental laws, rules, regulations and restrictions affecting the Property, (b) the lien
of current ad valorem taxes is not yet due and payable, and (c) all easements and restrictions of
record.
As required by KRS 382.135, Grantor hereby certifies, and Grantee appears herein solely
for the purpose of certifying, that the consideration stated above is correct.

IN TESTIMONY WHEREOF, witness the signatures of Grantor and Grantee effective as of
the day, month and year first above written.

GRANTOR:

By: - - - - - - - - Title: _ _ _ _ _ _ _ __

COMMONWEALTH OF KENTUCKY )

) ss
COUNTY O F _ _ _ _ _ _

)

The foregoing instrument was acknowledged, subscribed and sworn to before me this
day of ____, 20_, by _ _ _ _ _ _ , acting in his/her capacity as
_ _ _ _ _ _ of _ _ _ _ _ _ _, a _ _ _ _ _ limited liability company, for and on
behalf of said limited liability company.
My Commission expires: _ _ _ _ __

NOT ARY PUBLIC

(SEAL)
Notary ID#: _ _ _ _ _ _ __

GRANTEE:

Title: _ _ _ _ _ _ _ __

STATE OF _ _ _ __

)

) ss
COUNTY OF - - - -

)

The foregoing instrument was acknowledged, subscribed and sworn to before me on
______ , _ , 20_ by _______ , by _______ , acting in his/her capacity as
_ _ _ _ _ _ of ________ , a _ _ _ _ _ limited liability company, for and on
behalf of said limited liability company, the Grantee.
[SEAL]
Notary Public, State of ______
My Commission Expires: _ _ _ _ _ _ _ __

This instrument prepared by:

[Insert name, address and telephone number
of attorney; attorney must sign original]

ACCEPTANCE BY ESCROW AGENT

The undersigned Escrow Agent hereby acknowledges that on ________, [insert
year] the undersigned received a fully executed duplicate original of the foregoing Real Estate
Purchase Option Agreement between [owner], [marital status or entity info], as Seller and
Boulevard Associates, LLC, a Delaware limited liability company, as Purchaser. Escrow Agent
agrees to act as the Escrow Agent under this Agreement in accordance with the instructions
provided therein, and to comply with these instructions. Escrow Agent has assigned Escrow
Number _ _ _ _ _ to the Property for that purpose.

By:. _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Name:- - - - - - - - - - - - - - - - Tit Ie:· - - - - - - - - - - - - - - - - - Date:. __________________

19662694.2

Kentucky
SOLAR LEASE AND EASEMENT AGREEMENT

I.
Parrr· This Solar ase and~ ement Agreement ("Agreement") is made and entered
day of -HA.-J-14-'\.)"-'=~,.,,_; 2020 ("Effective Date"), by and between Stephen
as of the
Harold Spencer, a single person (" wner") and Boulevard Associates, LLC, a Delaware limited
liability company ("Operator"), which are sometimes individually referred to as a "Party" and
collectively as the "Parties".

2.
Project. This Agreement relates to the solar-powered electrical power generation and
transmission project known as the "Sebree Solar Energy Center" to be located in Henderson
County, Kentucky ("Project"), which may be wholly or partially located on the Owner's property
legally described on the attached Exhibit A to this Agreement ("Owner's Property"). Upon
Operator's exercise of the Option (as defined below), the Project shall include (i) the Lease of
Owner's Prope1ty described in Section 4, (ii) the Easements referenced in Section 5 that are located
on the Owner's Property, and (iii) the Improvements referenced in Section 8 to be constructed on
Owner's Prope1ty. The Lease, Easements and Improvements are sometimes collectively referred
to as the "Operator Property".
3.
Option. Owner grants to Operator an exclusive option ("Option") to acquire the Lease and
Easements referenced in Sections 4 and 5 in accordance with the following terms and conditions.
Operator shall be entitled to ayquire the Lease and the Easements in their entirety or in part, as
Operator deems appropriate.

3.1
Option Term. The period during which Operator may exercise the Option shall
be for a term of four (4) years, commencing on the Effective Date ("Option Term").
3.2
Option Payment. As consideration for the granting of the Option, Operator
agrees to pay Owner the Option Payment set forth in Exhibit D.
3.3
Use of Owner's Property. During the Option Term, Operator.and its employees,
agents and contractors shall have a right to enter upon the Owner's Property and the right of
ingress and egress over and across the Owner's Property for the purposes of (i) surveying the
Owner's Property; (ii) performing such other tests and studies as Operator may desire in
connection with the Option, including, without limitation, environmental, avian and cultural
resource assessments, and geotechnical, foundation and soil tests, provided that such activities do
not unreasonably interfere with Owner's use of the Owner's Property; and (iii) installing,
maintaining, operating, inspecting and removing one or more weather related instruments
("Weather Instrument") and fencing of said Weather Instrument and including the performance
of all tests and studies associated therewith. Owner shall not permit any other individual or
entity except Operator or its affiliates to install a Weather Instrument on Owner's Property.
Right to Grant Option. Owner warrants and represents to Operator that (i) the
3.4
statements in Section 9 concerning Owner's title to the Owner's Property are true and correct;
(ii) Owner has the authority to grant this Option to Operator without the consent or approval of
any other party; and (iii) there are no other existing options, rights of first refusal, contracts to

4.6
Telecommunication Right. Operator leases Owner's Property for Operator to
construct, operate, maintain, replace, relocate or remove Telecommunication Facilities on and
under the Owner's Property.
4.7
Weather Instrument Right. Operator leases Owner's Property in order to
construct, operate, replace, relocate, remove, and maintain a Weather Instrument and the
appu1tenant Collection Facilities on Owner's Property.
4.8
Battery Facilities Right. Operator leases Owner's Prope1ty in order to construct,
operate, replace, relocate, remove, and maintain one or more Battery Facilities on Owner's
Property.
5.
Grant of Easements. Upon the exercise of the Option by Operator, Owner grants to
Operator, and Operator accepts from Owner, for the Lease and Easement Term referenced in
Section 6.1, the following easements over and across the Owner's Property in accordance with
the terms and conditions of this Agreement. The following easements are for the benefit of
Operator and Operator's agents, contractors and employees and located on the Owner's Propetty
and are collectively referred to as the "Easements".
5 .1
Snn Non-Obstrnction Easement. Owner grants Operator an irrevocable,
exclusive easement for the right and privilege to use, maintain and capture the free and
unobstructed sunlight over and across the Owner's Property. Owner shall not engage in any
activity on Owner's Property or any other neighboring prope1ty owned by Owner that might
interfere with the sunlight direction over any portion of Owner's Property; cause a decrease in
the output or efficiency of any Solar Panel or Weather Instrument; or otherwise interfere with
Operator's operation of the Project or exercise of any rights granted in this Agreement
(collectively "Interference").This grant of the easement expressly includes the right of Operator
to enforce Operator's rights, including the.physical removal of trees or structures (except existing
trees and structures) causing Interference to the Project contemplated by Operator. Operator
shall notify Owner before making any such removals.

Effects Easement. Owner grants to Operator an easement over Owner's Property
5.2
for visual, view, light, flicker, noise, shadow, vibration, electromagnetic, electrical and radio
frequency interference, and any other effects attributable to the Project located on the Owner's
Property.
6.
Term. The term of this Agreement ("Term") includes the Option Term referenced in
Section 3.1, the Initial Lease and Easement Term as described in Section 6.1.1 and the Extended
Lease and Easement Term as described in Section 6.1.2 (together, the Initial Lease and Easement
Tetm and the Extended Lease and Easement Term, if applicable, is defined as the "Lease and
Easement Term").
6.1

Lease and Easement Term.

6.1.1 Initial Lease and Easement Term. The initial term of the Lease and
Easements shall commence on the date specified by Operator in the Option Notice
("Commencement Date"). The initial term of the Lease and Easements shall end thirty (30)
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result of the occurrence, each Party shall give prompt written notification thereof to the other Party.
6.2
Termination by Operator. Provided Operator is not in default under any term of
this Agreement, Operator, at its option, shall have the right to terminate this Agreement at any
time during the Term of the Agreement, as to all or any part of the Operator Property.
Termination shall be effective thitty (30) days after written notice of such termination to Owner.
If Operator's notice is a full termination of the Operator Prope1ty, the Parties shall be relieved of
all further duties and obligations under this Agreement, other than (i) the payment of any accrued
and unpaid obligations owed by either Party as of the date of termination; (ii) the removal of the
Improvements by Operator pursuant to Section 8.11; and (iii) any other obligations and liabilities
that are expressly stated in this Agreement to survive such termination. Upon any such partial
termination by Operator, the Parties shall be relieved of all further duties and obligations under
this Agreement with respect to the portion thereof terminated by Operator, subject to the
obligations and liabilities referenced in items (i) through (iii) above that shall continue to be
applicable to the terminated portion of this Agreement. The Parties agree to execute an
amendment to this Agreement evidencing such partial termination.

Payments. If Operator exercises the Option referenced in Section 3, Operator agrees to
7.
pay Owner the amounts set fo1th in Exhibit D as consideration for the Lease, Easements and
Operator's other rights and interests in the Owner's Property.
8.
Improvements. Operator shall have the right, at its sole cost and expense, to construct,
install, maintain, use, operate, repair, replace, relocate and remove all facilities, structures,
equipment, machinery, wires, conduit, cables, poles, materials and property of every kind and
character required for the construction and operation of portions of the Project on the Owner's
Property, including, but not limited to, the Solar Panels, Collection Facilities, Substations,
Telecommunication Facilities, Weather Instruments, Roadway Improvements and Battery
Facilities referenced in Sections 8.1 through 8.7 (collectively, the "Improvements").
8.1
"Solar Panels" shall mean any photovoltaic energy system designed for the
generation of electrical power from the collection of sunlight, including without limitation, the
photovoltaic panels, foundations, support structures, braces and related equipment.

"Collection Facilities" shall mean all Improvements whose purpose is to deliver
8.2
electrical power generated by the Solar Panels to an electrical power grid or other system,
including without limitation transformers, overhead and underground electrical collection lines,
telecommunication lines, splice boxes and interconnection facilities.
"Substations" shall mean electrical lines, meters, monitoring and control
8.3
equipment, switches, transformers, all structures, equipment, enclosures, fencing, security
devices, and other electrical and communications equipment necessary to condition and increase
the voltage of electricity generated by the Project to make it suitable for transmission on, and to
deliver it to, Collection Facilities connected to an electric power grid or other system.
8.4
"Telecommunication Facilities" shall mean all Improvements whose purpose is
to provide telecommunication services solely relating to the Project or any of Operator's solar
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Agreement, so long as the nature and extent of any such relocated or rerouted Improvements are
not materially different and impose no materially greater burden on the Owner's Prope1ty than
the original locations or routes, and so long as Operator takes commercially reasonable efforts to
minimize disruption or inconvenience to Owner.
8.11 Removal of Improvements. Upon full or partial termination of any of the Lease
Rights or Easements, Operator shall remove all Improvements and restore the area formerly
occupied by the Improvements to substantially the same physical condition that existed
immediately before the construction of the Improvements (the "Removal Obligations"). At
Owner's request, all or any part of the Roadway Improvements may be left for use by Owner.
9.
Ownership and Title Matters. Owner warrants and represents to Operator, both as of
the Effective Date, and as of the Commencement Date as follows:
9.1
Authority. Owner represents and warrants that it is the holder of fee simple title
and is the sole owner of the Owner's Property and has the unrestricted right and authority to sign
this Agreement and to grant Operator the Lease and Easements and other rights granted in this
Agreement. · When signed by both Parties, this Agreement constitutes a valid and binding
agreement enforceable against Owner in accordance with its terms.
Other Agreements.
The Owner's Property is not subject to any other
9.2
agreements, options, rights of first refusal or other prior right of any party to purchase, lease or
acquire easements in the Owner's Property, or create any prior claim or right that would preclude
or interfere with Operator's rights and interests under this Agreement and the Lease and
Easements.

9.3
Minerals. Except as disclosed by Owner to Operator at the time of the execution
of this Agreement by Owner, Owner owns all of the oil, gas and other minerals, and all rights
thereto as on or under the Owner's Property.
Owner Mortgage. Except as disclosed by Owner to Operator at the time of the
9.4
execution of this Agreement by Owner, there are no mortgages encumbering the Owner's
Property ("Owner Mortgage").

9.5
Notice and Opportunity to Cnre. If there is an Owner Mortgage encumbering
Owner's Property and Owner receives from the holder thereof any notice that payments are
overdue, Owner shall notify Operator and each Operator Mortgagee (as defined at Section 13.l)
by sending a copy of such overdue payment notice to Operator by the earlier of (i) five (5) days
after receipt, or (ii) three (3) business days prior to the date by which a default under or in respect
of such Owner Mortgage could occur. If Operator or any Operator Mortgagee determines that it
would be in Operator's interest to make such payments to Owner Mortgagee on Owner's behalf,
whether as a result of receiving such notice or otherwise, Operator shall have the right to make
such payments and to credit the payments so made against the Annual Installment Payment next
due under the Agreement.
Subordination, Non-Disturbance & Attornment Agreement. If there is an
9.6
Owner Mo1tgage encumbering Owner's Property, Owner shall cooperate with Operator to obtain
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equipment during the installation and construction of the Improvements; development and
operation of communications systems; and site tours of the Project for visitors and other
interested parties.
11.2 No Required Installation or Operation. Nothing in this Agreement shall be
interpreted as imposing on Operator any obligation to install Solar Panels or other Improvements
on the Owner's Prope1ty, or to operate the Project on the Owner's Property. Operator shall have
the sole discretion to determine if and when any Solar Panels and other Improvements may be
constructed on Owner's Prope1ty, and if and when to commence the operation of the Project on
the Owner's Property.
11.3 Permits and Approvals. Operator shall be responsible, at its sole cost and
expense, for obtaining any governmental permits and approv_als necessary for the construction
and operati9n of the Project and the construction and operation of the Improvements. Owner
shall cooperate with Operator as necessary to obtain any governmental or utility approvals or
permits, including, without limitation, signing any applications for such approvals, provided that
Owner shall not incur any loss in income, expense, obligation or liability with respect to
Operator obtaining such permits or approvals.
11.4 Compliance with Laws. Operator shall comply in all material respects with
valid laws applicable to the Owner's Property and the Operator Property. Operator shall have
the right, in its sole discretion and at its sole expense, in Operator's name to contest the validity
or applicability to the Owner's Property and the Operator Property of any law, ordinance, statute,
order, regulation, property assessment or the like made by any governmental agency or entity.
Operator shall control any such contest and Owner shall cooperate with Operator in every
reasonable way in such contest, provided that Owner shall incur no expense, obligation or
liability with regard to such contest.
11.5 Care and Appearance. Operator, in its exercise of the lease, easement and other
rights granted hereunder shall, at all times, maintain the Owner's Property and the Improvements
in a reasonably neat, clean and presentable condition. Operator shall not willfully or negligently
damage or destroy the Owner's Property and shall keep the Owner's Property clean and free of
debris created by Operator, its contractors, or others brought on to the Owner's Property by
Operator. Operator shall not use the Owner's Prope1ty for storage, except for materials,
construction equipment and vehicles directly associated with construction or maintenance of the
Improvements on the Owner's Prope1ty or adjacent properties that are pait of the Project.
At Owner's request, Operator shall repair or replace any
11.6 Fences and Gates.
fences, gates or cattle guards damaged or removed in connection with Operator's activities on
the Owner's Property. Fences removed from the Owner's Prope1ty, if replaced, shall be re-built
by Operator at its expense in mutually agreeable locations. All fence repair and construction
shall be substantially similar to the construction of existing fences and cattle guards on Owner's
Prope1ty. Any gates opened for access to Owner's Property by either Party shall be closed
immediately after passing through so that livestock may not pass through. Once completed, all
replacement fences, gates and cattle guards shall be owned and maintained by Owner. Upon
abandonment or termination of the rights granted to Operator iii this Agreement, any fences,
gates and cattle guards installed by Operator shall remain and become the prope1ty of Owner.

9

13.

Mortgage of Operator Property.

13. 1 Right to Mortgage. Operator may, upon written notice to Owner, but without
requiring Own~r's consent or approval, mortgage, collaterally assign, or otherwise encumber and
grant security interests in a ll or any pa1t of its interest in this Agreement and the Operator
Property. These various security interests in all or a pa1t of this Agreement and the Operator
Prope1ty are collectively referred to as an "Operator Mortgage" and holder of such security
interest, an "Operator Mortgagee". Any Operator Mo1t gagee sha ll use the Operator Property
only for the uses permitted under this Agreement. Whenever Operator has granted a security
interest under this Section I 3, it will give Owner notice of the Operator Mortgage (including the
name and address of the Operator Mortgagee for notice purposes) to Owner within thi1t y (30)
days; provided that fai lure to give this notice shall not constitute a default under this Agreement,
but rather shall on ly have the effect of not binding Owner to provide such Operator Mo1t gage
notice until the Operator and its address is given to Owner.
13.2 Notice of Default and Opportunity to Cure. As a precondition to exercising
any rights or remedies related to any alleged default by Operator under this Agreement, Owner
shall give written notice of the defau lt to each Operator Mo1t gagee at the same time it delivers
notice of defau lt to Operator, specifying in detail the alleged event of defau lt and the required
remedy. Each Operator Mortgagee or its designee shall have the right, but not the obligation, to
cure any default as Operator, and/or the right, but not the obligation, to remove any
Improvements or other property owned by Operator or such Operator Mo1t gagee located on the
Owner's Property to the same extent as Operator. The cure period for any Operator Mortgagee
shall be the later of (i) the end of the Operator cure period under Section 18; (ii) thirty (30) days
after such Operator Mortgagee's receipt of the defau lt notice ; or (iii) if applicable, the extended
cure period provided for in Section 13.3. Failure by Owner to give an Operator Mortgagee
notice of default shall not diminish Owner's rights against Operator, but shall preserve all rights
of the Operator Mortgagee or its designee to cure any defau lt and to remove any Improvements
or other prope1ty of Operator or the Operator Mortgagee located on the Owner's Property.

13.3 Extended Cure Period. If any default by Operator under this Agreement cannot
be cured without the Operator Mortgagee obtaining possession of a ll or pa1t of the Operator
Property, then any such default shall be deemed remedied if an Operator Mortgagee: (i) within
sixty (60) days after receiving notice from Owner as set forth in Section 13.2, acquires
possession of all or pa1t of the Operator Prope1ty, or begins appropriate judic ial or nonjud icial
proceedings to obtain the same; (ii) diligently prosecutes any such proceedings to completion;
and (iii) after gaining possession of all or part of the Operator Property performs all other
obligations as and when the same are due in accordance with the terms of this Agreement. If an
Operator Mo1t gagee is prohibited by any comt or by operation of any bankruptcy or insolvency
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Mortgagee or other purchaser at a foreclosure sale prior to rejection or termination of this
Agreement); and (iii) shall include that portion of the Operator Prope1ty in which Operator or
such other Operator Mortgagee or other purchaser at a foreclosure sale had an interest on the date
of rejection or termination.
If more than one Operator Mortgagee makes a written request for a New
Agreement pursuant to this provision, the New Agreement shall be delivered to the Operator
Mortgagee requesting such New Agreement whose Operator Mortgage is prior in time, and the
written request of any other Operator Mo1tgagee whose lien is subordinate shall be void and of
no further force or effect. The provisions of this Section 13 shall survive the termination,
rejection or disaffirmation of this Agreement and shall continue in full force and effect thereafter
to the same extent as if this Section 13 were a separate and independent contract made by Owner,
Operator and each Operator Mortgagee, and, from the effective date of such termination,
rejection or disaffirmation of this Agreement to the date of execution and delivery of such New
Agreement, such Operator Mortgagee or other purchaser at a foreclosure sale may use and enjoy
the Operator Property without hindrance by Owner or any person claiming by, through or under
Owner; provided that all of the conditions for the New Agreement as set forth above are
complied with.
13.7.2

13.8 Operator Mortgagee's Consent to Amendment, Termination or Surrender.
Notwithstanding any provision of this Agreement to the contrary, the Parties agree that so long
as any Operator Mo1tgage remains outstanding, this Agreement shall not be modified or
amended, and Owner shall not accept a surrender, cancellation or release of all or any part of the
Operator Prope1ty from Operator, prior to expiration of the Term of this Agreement, without the
prior written consent of the Operator Mortgagee holding such Operator Mortgage. This
provision is for the express benefit of and shall be enforceable by each Operator Mortgagee as if
it were a party named in this Agreement.

Assignment and Sublease. Operator shall have the right, without Owner's consent, to
14.
sell, convey, lease, or assign all or any portion of this Agreement or the Operator Property, on
either an exclusive or a non-exclusive basis, or to grant subeasements, co-easements, easements,
licenses or similar rights with respect to the Operator Property ( collectively, "Assignment"), to
one or more persons or entities ( collectively "Assignee"). Each Assignee shall use the Operator
Property only for the uses permitted under this Agreement. When Operator makes any
Assignment under this Section 14, Operator shall give written notice to Owner of such
Assignment (including the interest conveyed by the Assignment and address of the Assignee for
notice purposes) to Owner; provided Operator's failure to give such notice shall not constitute a
default under this Agreement, but rather shall only have the effect of not binding Owner with
respect to such assignment or conveyance until such notice is given. Any Assignment by
Operator shall release Operator from obligations subject thereof accruing after the date that
liability for such obligations is assumed by the Assignee.

15.

Hazardous Materials.

15.1.

Owner's Covenants Regarding Hazardous Materials. Owner represents and
warrants that, to the best of Owner's knowledge, the Owner's Property is not and has not been in

13

misconduct, or breach by Operator, its agents, contractors, employees, invitees, licensees, or
permittees.

16.4 Survival. The obligations of the Parties under this Section 16 shall survive
expiration or other termination of this Agreement.
17.
Confidentiality. This Agreement includes confidential and proprietary infonnation
relating to Operator and the Project. Owner agrees not to provide copies of the Agreement or
disclose the terms of the Agreement to any unauthorized person or entity. Operator authorizes
Owner to provide copies of the Agreement and disclose the terms thereof to Owner's fami ly
("family" shall be deemed to include all devisees or descendants of owner by will or intestacy),
attorney, accountant, financial advisor and any existing or prospective mo11gagee, lessee, or
purchaser for the sole putpose of evaluating and advising Owner and for no other purpose, so long
as such authorized patt ies agree in writing to become subject to the confidentiality provisions
hereto and not to provide copies of the Agreement or disclose the terms thereof to any
unauthorized person or entity. Any Owner and party shall return all material containing any
confidenti'al infonnation to Operator immediately upon its request. Any party agrees to destroy
immediately upon request by Operator such analyses, compilation, studies-or other documents, and
any oral info1111ation wi11 continue to be subject to the terms of this Agreement. Owner agrees that
Operator will have no adequate remedy at law if any party violates any of the terms of this
Agreement. In such event Operator will have the right, in addition to any other rights Operator
may have, to obtain i1tjunctive relief to restrain any breach or threatened breach by third party or
specific enforcement of such terms plus reimbursement of attorneys' fees, court costs and all
associated expenses. No party shall publish, file for public record, reproduce, or otherwise·
disseminate this document or any of the tenns and provisions hereof to any party, other than the
Parties set forth above without the prior written consent of Operator, wh ich consent may be
withheld for any reason and in Operator's sole discretion .

18.

Default and Remedies.
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19.

Condemnation.

19. l Complete Taking. If, at any time, any authority having the power of eminent
domain shall condemn a ll or substantially all of the Operator's Property, or a ll of the
Improvements thereon, for any p ublic use or otherwise, then the interests and obligations of
Operator under this Agreement in or affecting the Operator's Prope1ty shall cease and te1minate
upon the earlier of (i) the date that the condemn ing authority takes physical possession of the
Operator's Property or the Improvements thereon, (ii) the date that Operator is, in its sole
judgment, no longer ab le or permitted to operate the Proj ect on the Operator's Property in a
commercially viable manner, or (iii) the date of the condemnation judgment. Operator shall
continue to pay all amounts payable hereunder to Owner until the earlier of such dates, at wh ich
time the Parties shall be relieved of any and all further obligations and conditions to each other
under this Agreement.
19.2 Partial Taking. If, at any time during the term of this Agreement, any authority
having the power of eminent domain shall condemn one or more, but not all, of the Solar Panels,
or any portio~ of the Imp,rovements. or tl,1e Operator's Property, then the interest and obligations
of Operator under this Agree1nent as to those Solar Panels or any p01tion of the Improvements or
the Operator 's Property so taken shall cease and terminate upon the earlier of (i) .t he date that the
condemning authority takes possession of such Solar Panels or any po1tion of the Improvements
or the Operator's Property,_(ii) the date that Operator is, in its reasonable j udgment, no longer
able or permitted to operate the Project on the Operator's Property, or any po1tion thereof, in a
commercially viable manner, or (iii) the date of the condemnation judgnient; and, unless this
Agreement is terminated as hereinafter provided, this Agreement shall continue in full force and
effect as to the remainder of the Solar Panels, 1mprovements and the Operator's Property. If the
remainder of the Solar Panels or any other portion of the Improvements or the Operator's
Property is or becomes insufficient or unsuitable for Operator's purposes hereunder, as
determined by Operator in its sole discretion, theri, subject to the rights of any Operator
Mortgagee under Section 13, Operator shall have the right to terminate this Agreement as to the
po1tion of the Operator's Prope1ty to which Operator continues to hold the rights, at which time
the Parties shall be relieved of any further obligations and duties to ·each other under this
Agreement.
19.3 Apportionment, Distribution of Award . On any taking, all sums awarded,
including damages and interest, shall be paid as fol lows:
(a)
Any portion of the award by the cou1t on account of any cost or loss that
Operator may sustain in the removal and relocation of Operator's Improvements, to Operator;
(b)
Any portion of the award by the court for Operator's anticipated o r lost
revenues or profits, to Operator;
(c)

Any portion of the award by the cou1t fo r Owner's lost revenues, to

Owner;
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21.4 Amendments. This Agreement shall not be amended or modified in any way
except by an instrument signed by the Parties and consented to by any Operator Mortgagee. The
Patties hereto shall at all times hereafter execute any documents and do any further acts which
may be necessary or desirable to carry out the purposes of this Agreement and to give full force
and effect to each and all of the provisions hereof.
21.5 Legal Matters. This Agreement shall be governed by and interpreted in
accordance with the then existing laws of the Commonwealth of Kentucky and the County where
the Owner's Propetty is located shall be considered the proper forum or jurisdiction for any
disputes arising in connection with this Agreement. The Parties agree to first attempt to settle
any dispute arising out of or in connection with this Agreement by good-faith negotiation. If the
Parties are unable to resolve amicably any dispute arising out of or in connection with this
Agreement, each shall have all remedies available at law or in equity and as provided by this
Agreement. Each Party waives all right to trial by jury and specifically agrees that trial of
suits or causes of action arising out of this Agreement shall be to the court of competent
jurisdiction.
21.6 Severability. If any term or prov1s1on of this Agreement, or the application
thereof to any person or circumstance shall, to any extent, be determined by judicial order or
decision to be invalid or unenforceable, the· remainder of this Agreement or the application of
such term or provision to persons or circumstances other than those as to which it is held to be
invalid, shall be enforced to the fullest extent permitted by law.
21.7 Tax Credits. If under applicable law Operator becomes ineligible for any
currently existing tax credit, benefit or incentive for alternative energy expenditure established
by any local, state or federal government, then, at Operator's option, the Parties shall negotiate in
good faith to amend this Agreement or replace it with a different instrument so as to convert
Operator's interest in the Operator Property to a substantially similar interest that makes
Operator eligible for such tax credit, benefit or incentive. Such amendment or instrument shall
not impair any of Owner's rights or increase the burdens or obligations of Owner under this
Agreement.
21.8 Approvals. Whenever in this Agreement the approval or consent of either Party
is required or contemplated, unless otherwise specified, such approval or consent shall not be
unreasonably withheld or delayed.
21.9 Authority. The signatories hereto warrant that each has the authority to execute
this Agreement on behalf of any entities which are Parties to this Agreement and that each such
entity has executed this Agreement pursuant to its organizational documents or a resolution or
consent of their Board of Directors or other governing body.
21.10 Time of Essence. Time is of the essence of each provision of this Agreement.
21.1 I Counterparts. This Agreement may be executed in multiple counterparts, each
of which shall be deemed an original, and all of which together shall constitute a single
instrument.
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Owner:

s~~-O•Operator:

Boulevard Associates, LLC
a Delaware limited liability company

By:
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HOLDING PAGE FOR EXHIBIT B
Preliminary Lease and Easement Improvement Plan and Acreage Calculation
To be Delivered with Option Notice
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EXHlBITD
Lease and Easement Compensation

(2)

Payment for Lease and Easements.
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Kentucky

MEMORANDUM OF SOLAR LEASE AND EASEMENT AGREEMENT

THIS MEMORANDUM QF SOLAR ¥fASE j\ND EASEMENT AGREEMENT
("Memorandum"), is dated this
day of
· ·
2020 ("Effective Date"), by and
between: (i) between Stephen Harold Spencer, a single erson whose address is 213 Coral Drive,
Apt A, Goldsboro, NC 27534 ("Owner") and (ii) Boulevard Associates, LLC, a Delaware
limiied liability company' ("Operator"), whose address is 700 Universe Boulevard, Juno Beach,
FL 33408. Each of Owner and Operator shall hereinafter be referred to individually as a "Party"
and collectively as the "Parties".

--t...l--

&r,

RECITALS

WHEREAS, the Parties entered into a Solar Lease and Easement Agreement dated as of
the Effective Date ("Agreement"), by which Owner granted to Operator an exclusive option
("Option") for a Lease and Easements over and across certain real property located in Henderson
County, Kentucky, described on the attached Exhibit A as the "Owner's Property".
WHEREAS, the Parties desire to execute, deliver and record this Memorandum for the
purpose of putting all persons on notice of Operator's right, title and interest in Owner's
Prope1iy.
NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the Parties do hereby state, declare and establish as follows:
1.
Defined Terms; Incorporation by Reference. All capitalized terms used herein
and not otherwise defined shall have the meaning given such terms in the Agreement, and the
terms, covenants and conditions of the Agreement are incorporated herein by reference with the
same force and effect as though fully set forth herein.
Option. The period during which Operator may exercise the Option shall be for a
2.
term of four (4) years, commencing on the Effective Date ("Option Term"). Operator may
exercise the Option by giving written notice to Owner ("Option Notice") at any time during the
Option Tenn.
Operator shall specify in the Option Notice the commencement date
("Commencement Date"). On the Commencement Date, the Lease and Easements as defined in
the Agreement shall automatically become effective, and the Patties shall be subject to all of the

9.
Binding Effect. The terms and conditions of this Memorandum and of the Lease
shall be covenants running with the Owner's Property and shall be binding upon, and shall inure
to the benefit of, the parties hereto and their respective successors, assigns, heirs and personal
representatives.
[Signatures on Next Pages]

••, I
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EXECUTED on the date set forth below.
Operator:

Boulevard Associates, LLC
a Delaware limited liability company

By:

~r

Anth~
Vice President

ACKNOWLEDGEMENT

STATE OF FLORIDA
COUNTY OF PALM BEACH

)
) ss:
)

•

Sworn to (or affinn\t and subscribed frifore me. bylmeans of [gj physical presence or online
day of
!
C S
, 2020 by Anthony Pedroni, as
notarization, this
Vice President of B ulevard Associate , LQ a Delaware limited liability company, personally
known to me to be the person who subscribed to the foregoing instrument and acknowledged that
he executed the same on behalf of said limited liabilitjompany and that he was duly authorized
!
so to do.
!

V .'
lJ

(notary seal)
..... ,.,....

NOTARY P1JBLIC, STATE OF FLORIDA

l~'"-' "'t,',\

KIM l. OTTO
(;( /J,,
MY COMMISSION # GG 936970
·-.:,~.,.,
EXPIRES: March 28 2024

·i.':J

',,utf1.,,,

,,,.,,.,

B dedTh
'
on
ru Notary Public UndelWTilers

,

,

y comm1ss10n expires:

This instrument prepared by:

Andrew K. Fritsch, Esq.
700 Universe Blvd., JB/LA W
Juno Beach, FL 33408
(561) 304-6526
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Ken1ucky
SOLAR LEASE A.1'11> EASEMENT AGREEMENT

1.

Parties. This

Soli?:tase
a112
(''Agreem'ent
R,M tJll<- 2019 ("Effective Date"),
f ~ernent Agreement

11
)

is made and entered
a s of the J..f_ day of
by and between Milton E.
Crowder and Diane G . Crowder, husband and wife ("Owner") and Boulevard Associates, LLC
a Delaware limited liability company ("Operator"), which are sometimes individually referred
to as a "Party" and collectively as the "Parties" .

2.
Proiect. This Agreement relates to the solar·powered electrical power generation and
transmission project known as the ''Sebree Solar Energy Center" to be located in Henderson
County, Kentucky ("Project"), which may be wholly or partially located on the Owner' s property
legally described on the attached Exhibit A to this Agreement ("Owner's Property"), Upon
Operator's exercise of the Option (as defined below), the Project shall include (i) the Lease of
Owner's Property described in Section 4, (ii) the Easements referenced in Section 5 that are located
on the Owner's Property) and (iii) the Improvements referenced in Section 8 to be constructed on
Owner's Property. The Lease, Easements and Improvements are sometimes collectively referred
to as the "Operator Property".
3.
Option. Owner grants to Operator an ·exclusive option ("Optfon") to acquire the Lease and
Easements referenced in Sections 4 and 5 in accordance with the fo llowing terms and conditions.
Operator shall be entitled to acquire the Le~se and the Easements ,in their entirety or in part, as
Operator deems appropriate.
3. 1
Option Term. The period during which Operator may exercise the Option shall
be for a term of four (4) years. commencing on the Effective Date ("Option Term").
3 .2
Option Payment As consideration for the granting of the Option, Operator
agrees to pay Owner the Option Payment set forth in Exhibit D.
3 .3
Use of Owner's Property. During the Option Term, Operator and its employees,
agents and contractors shall have a right to enter upon the Owner' s Property and the right of
ingress and egress over and across the Owner's Property for the purposes of (i) surveying the
Owner' s Property; (ii) perfonning such other tests and studies as Operator may desire in
connection with the Option, including, without limitation, environmental, avian and cultural
resource assessments, and geotechnical, foundation and soil tests, provided that such activities do
not unreasonably interfere with Owner's use of the Owner's Property; and (iii) installing,
maintaining, operating, inspecting and removing one or more weather related instruments
("Weather Instrument'') and fencing of said Weather Instrument and including the performance
of all tests and studies associated therewith. Owner shall not permit any other individual or
entity except Operator o r its affiliates to install a Weather Instrument on Owner' s Property.
3.4
Right to Grant Option. Owner warrants and represents to Operator that (i) the
statements in Section 9 concerning Owner's title to the Owner's Property are true and correct;
(ii) Owner has the authority to grant t his Option to Operator without the consent or approval of
any other party; and (iii) there are no other existing options, rights of first refusal, contracts to

purchase, leases or mortgages that would prevent Operator from exercising its rights with respect
lO the Option.

3.5
Exercise of Option. Operator may exercise the Option by giving written notice
to Owner (''Option Notice") at any time during the Option Term. Operator shall specify in the
Option Notice the Commencement Date referenced in Section 6.1. 1. On the Commencement
Date, the Lease and Easements referenced in Sections 4 and ~ shall automatically become
effective1 and the Parties shall be subject to all of the tenns and conditions of this Agreement
with respectto such Lease and Easements and all rights and obligations relating thereto.

Termination of Option. (f Operator fails to exercise the Option within the
Option Term, the Option and the rights of Operator as the optionee shall automatically terminate.
3.6

4.
Leage. Upon exercise of the Option by Operator, Owner leases to Operator. and
Operator leases from Owner, Owner's Property fo r the Lease and Easement Term (defined in
Section 6. l) in accordance with the terms and conditions of this Agreement ("Lease"), which
Lease grants Operator and its agents, contractors, and employees the right to use the Owner's
Property for the following permitted uses:

4". l
Constructio~ Right. Operator leases Owner's Property for the purpose of
c-0nstructmg, operating, maintaining, repairing, replacing, and removing all or any part or
component of the Improvements whether located on Owner's Property. Operator may exercise
its right to use all or any part the Owner's Property as and when Operator deems it necessary
or advisable to do so to perform the activities for which this right is granted, including, without
limitation, staging areas and parking for Operator's employees. Any such areas being used
temporarily by Operator shall be located immediately adjacent to the portion of the Property
leased b·y Operator hereunder.
·

of

4.2
Access Right. Operator leases Owner's Property for unobstructed vehicular and
pedestrian access and ingress to and egress from the Improvements, Owner's Property and any
public roadways, and to construct, maintain, and utilize Roadway Cmprovements on the Owner's
Property. Owner shall not permit others to obstruct or damage the roads or Roadway
Jmprovements located on the Owner's Property or in any other way interfere with Operator's
rights under this righl Operator shall repair any damage done to Roadway Improvements which
result from use by Operator, its agents. servants or employees. Such roads shall be maintained in
the condition necessary for use by Operator's equipment, and with regard to existing roads, shall
be maintained in at least the condition that existed prior to Operator's use. Any roads inside of
the fenced a rea of the project will be maintained by Operator at Operator' s sole cost and
expense.
4 .3
Solar Panels Right. Operator leases Owner's Property for Operator to construct,
operate, replace, reloc21te, remove, and maintain Solar Panels and the appurtenant Collection
Facilities, together with ,associated roads and parking areas on Owner's Property.

Callectioo Fatilities Right. Operator leases Owner's Property for Operator to
4.4
constmct, operate, maintain, replace, relocate or remove Collection Facilities on and under the
Owner's Property.
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4.5
Substation Right. Operator leases Owner's Property for Operator to construct.
operate, maintain. replace. relocate or remove one or more Substations on Owner's Property.
4.6
Telecommunication Right. Operator leases Owner's Property for Operator to
construct, operate, maintain, replace, relocate or remove Telecommunication Facilities on and
under the Owner's Property.
Weather Instrument Right. Operator leases Owner's Property in order to
4.7
construct, operate, replace. relocate. remove, and maintain a Weather Instrument and the
appurtenant Collection Facilities on Owner's Property.
Battery Facilities Right. Operator leases Owner's Property in order to construct.
4.8
operate, replace. relocate. remove. and maintain one or more Battery Faci Iities on Owner's
Property.
Grant of Easementi. Upon the exercise of the Option by Operator. Owner grants to
5.
Operator, and Operator accepts from Owner. for the Lease and Easement Term referenced in
Section 6. L the following easements over and across the Owner"s Property in accordance with
th,e terms and conditions of this Agreement. The followi ng easements are for the benefit of
Operator and Operator's agents, contractors and employees and located on the Owner's Property
and are collectively referred to as the "Easements".

5.1
Sun No,'l~Obstruction Easeme,"lt, Owner grants Operator an irrevocab le.
excl usive easement for the right and privilege to use, maintain and capture the free and
unobstructed sunlight over and across the Owner's Property. Owner shall not engage in any
activity on Owner's Property or any other neighboring property owned by Owner that might
interfere with the sunlight direction over any portion of Owner"s Property; cause a decrease in
the output or efficiency of any Solar Panel or Weather Instrument: or otherwjse interfere with
Operator's operation of the Project or exercise of any rights granted in this Agreement
(collectively "Jnterference").This grant of the easement expressly includes the right of Operator
to enforce Operator's rights. including the physical removal of trees or structures (except existing
trees and structures) causing Interference to the Project contemplated by Operator. Operator
shall notify Owner before making any such removals.
5.2
Effeets Easement. Owner grants to Operator an easement over Owner' s Property
for visual, view, light. m cker, noise. shadow, vibration. electromagnetic, electrical and radio
frequency interference, and any other effects attributable to the Project located on the Owner's
Property.
T~rm. The tenn of this Agreement ("Term'') includes the Option Term referenced in
6.
Section 3. 1, the Initial Lease and Easement Term as described in Section 6.1.1 and the Extended
Lease ancJ Easement Term as described in Section 6.1.2 (together, the Initial Lease and Easement
Term and the Extended Lease and Easement Term. if applicable. is defined as the "Lease and
Easement Term ").

6. l

Lease and Easement Term .
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6.1.1 Initial Luse and Easement Term. The initial tenn of the Lease and
Easements shall commence on the date specified by Operator in the Option Notice
("Commencement Date"). The initial term o f the Lease and Easements shall end thirty (30)
years after the Commencement Date (the "Initial Lease and Easement Term"), subject to the
rights of renewal and terminatio n as provided in this Agreement.
6.1.2 Extended Lease and Easement Term . Operator shall have the rig ht to
extend the Tenn of this Agreement for two (2) consecutive tenns of five (5) years each in
accordance wi1h the terms and provisions of this Agreement (collectively "Extended Lease and
Easement Term") by providing written notice to Owner of Operator's intent to extend the Term
within one hundred eighty (180) days of the end of the existing Tenn. Each Extended Lease and
Easement Term shall begin on the expiration date of the lnitial Lease and Easement Term or
previous Extended Lease and Easement Tenn, as the case may be. During the Extended Lease
and Easement Term, Operator shaU pay Owner the amounts set forth in Exhibit D as the
consideration for the Lease and Easements.
6.1.3 Delavs During Lease and Easement Term . At Qperator 's option, the
Term may be extended fo r a period of time equal to the period of time during which operation of
the Project is delayed or suspended because of the occurrence of a Regulatory Suspension or
Force Majeure, wh ich are ·d efined as follows :
(i) "Regulatory Suspension" shall mean the enactment or application of
any law , order, rule, or regulation of the Kentucky Public Service Commission, Federal Energy
Regulatory Commission. or other local, state, or federal government authority having jurisdiction
over the Project or Operator, or the failure of any such govemrnental authority to issue an
approval or pennit pursuant to any such law. order, rule, or regulation, which results in the delay,
interruption, or suspension of the production, sale or transmission of electricity from the Sofar
Panels; and

"Force Majeure0 shall mean causes beyond the reasonable control of
and without the fault or negligence of the Party claiming Force Majeure, including but not limited
to acts of God, labor unrest (including, but not limited to, slowdowns, picketing, boycotts or
strikes), flood, earthquake, stonn, fire, lightning, explosion, power failure or _power surge,
vandalism, theft, the cutting of power, transmission or other lines, wires or cables to the Project by
persons other than Operator's employees or contractors, epidemic, war, revolution, riot, civil
disturbance, sabotage. change in law or applicable regulation subsequent to the Commencement
Date and action o r inaction by any federal, state or local legislative, executive, administrative
judicial agency or body which in any o f the foregoing cases, by exercise of due foresight such
Party could not reasonably have expected to avoid, and which, by the exercise of due diligence, it
is unable to overcome.
(ii)

The Parlies shall be excused from performing their respective obligations under this
Agreement and shall not be liable in damages or otherwise if and to the extent that they are unable
to so perfonn or are prevented from performing by a Force Majeure, provided that: (i) the nonperforming Party, as promptly as practicable after the occurrence of tne Force Majeure, but in no
event later than thirty (30) days thereafter, gives the other Party written notice describing the
particulars of the occurrence; (ii) the suspension of performance is of no greater scope and of no
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longer duration than is reasonably required by the Force M~jeure; (iii) tlrte non-performing Party
uses good faith and commercially reasonable efforts to remedy its inability to perfonn; and (iv) as
soon as the non-perfonning Party is able to resume perfonnance of its obligations excused as a
result of the occurrence, each Party shall give prompt written notification thereof to the other Party.
Notwithstanding the foregoing, Operator shall pay Owner 50% of the Annual Installment
Payments during any period of Force Majeure.
6.2
Te rmination by Operator, Provided Operator is not in default under any term of
this Agreement, Operator, at its option, shalJ have the right to termjnate this Agreement at any
time during the Term of the Agreement, as to all or any part of the Operator Property .
Termination shall be effective thirty (30) days after written notice of such termination to Owner.
If Operator's notice is a full t.ennination of the Operator Property, the Parties shall be relieved of
all further duties and obligations under this Agreement, other than (i) the payment of any accrued
and unpaid obligations owed by either Party as of the date oftennination; (ii) the removal of the
Improvements by Operator pursuant to Section 8_11 ~ and (iii) any other obligations and liabilities
that a.re expressly stated in this Agreement to survive such termination. Upon any such partial
termination by Operator, the Parties shall be relieved of all further duties and obligations under
this Agreement with respect to the portion thereof terminated by Operator, subject to the
obligations ;md liabilities referenced 1n items (i) through (iii) above that shall continue to be
applicable to the terminated _portion of this Agreement. The Parties agree to execute an
amendment to this Agreement evidencing such partial tennination .

7.
Payments. If Operator exercises the Option referenced in Section 3, Operator agrees to
pay Owner the amounts set forth in Exhibit D as consideration for the Lease, Easements and
Operator's other rights and interests in the Owner' s Property.
8.
Improvements. Operator shall have the right, at 1ts sole cost and expense, to construct,
install, maintain, use, operate, repair, replace, relocate and remove all facilities, structures,
equipment, machinery, wires, conduit, cab1es, poles, materials and property of every kind and
character required for the construction and operation of portions of the Project on the Owner's
Property , including, but not limited to, the Solar Panels, Collection facilities, Substations,
Telecommunication Facilities, Weather Instruments, Roadway Improvements and Battery
Facilities referenced in Sections 8.1 through 8.7 (collectively, the "Improvements").

8.1

"Solar Panels" shall mean any photovoltaic energy system designed for the

generation of electrical power from the collection of sunlight, including without limitation, the
photovoltaic panels, foundations, support structures, braces and related equipment.

8.2
"Collection Facilities" shall mean all Improvements whose purpose is to deliver
electrical power generated by the Solar Panels to an electrical power grid or other system,
including without limitation transformers, overhead and underground electrical collection lines,
telecommunication lines, splice boxes and interconnection facilities.

"Substations" shall mean e lectrical lines, meters, monitoring and control
8.3
equipment, switches, transfonners, all structures, equipment, enclosures, fencing, security
devices, and other electrical and communications equipment necessary to condition and increase
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tthe voltage of electricity generated by the Project to make it suitable for transmission on, and to
deliver it to, Collection Facilities connected lo an electric power grid or other system.
"Telecommuni~ation Facilities" shall mean all Improvements whose purpose is
8.4
to provide telecommunication services solely relating to the Project or any of Operator's solar
powered projects, including telephone, closed-circuit television, microwave, internet, computer
data and other telecommunication services.
"Weather Instrument" shall mean instruments used primarily to gather and
8.5
transmit sunlight and meteorological data relating to the Project, and includes the instrument's
foundations, guy wires, sunlight and meteorological data acquisition equipment, power source,
and any required data and electrical transmission lines.

8.6
"Roadwav Improvements" shall mean all improvements that may be necessary
to construct, maintain and repair any new and existing roadways and other means of ingress and
egress over, across and along the Owner's Property. including paving or surfacing of the
roadways with asphalt, gravel or other roadway materials, installation of road signs and the
construction and installation of culverts, bridges, drainage ditches. gates, cattle guards and
similar structures and facilities.
8.7

"Batten ' Facilitics 1' shall mean a type of equipment that can be given a new

charge by passing an electric current thrnugh it designed for the storage of electrical power
including without limitation, batteries and other devices for storage of electrical energy,
foundations, support structures, braces and related equipment.
8,8
Ownership of Improvements. Except as otherwise provided in Section 11.7, all
Improvements shall at all times remain the property of Operator, and Owner shall have no right,
t itle or interest therein. All Improvements constructed or placed on the Owner's Property by
Operator during the Term of this Agreement may be repaired, replaced, relocated, removed,
added to or expanded upon by Operator at any time during the Term of this Agreement. Owner
expressly waives any statutory lien or common law liens on the Improvements to which Owner
might be entitled.
Construction Liens . Operator shall not permit any liens arising out of Operator' s
8.9
use of the Operator Property under this Agreement to be filed against the Owner's Property.
Operator shall, within sixty (60) days after it receives notice of the lien, provide a bond or other
security that Owner may reasonably request, or remove such lien from the Owner's Property in
the manner provided by applicable law.

8. 10 Location of Improvements. The acreage required from the Owner's Property for
the Improvements for which the Lease and Easements are being granted cannot be detennined
unti l the completion of Operator' s inspection. testing, study and surveying of the Owner's
Property during the Option Tenn. Along with the Option Notice, Operator shall deliver to
Owner a proposed plan of development showing the contemplated locations of the lmprovements
and a preliminary calcufation of the acreage as determined by the area bounded by a perimeter
fence required for the Project, which shall serve as the Exhibit B to this Agreement. During the
final development and construction of the Project, such locations may need to be amended.
6

Following construction of the Project, Operator shall provide Owner an "as-built" survey of all
improvements on Owner's Property and the final calculation of the acreage as determined by the
area bounded by a perimeter fence required for the Project, which shall serve as Exhibit C to this
Agreement. Further, following construction, the Improvements may need to be relocated or
rerouted by Operator. which Operator may perform, at any time duri ng the Tenn of this
Agreement, so long as the nature and extent of any such relocated or rerouted Improvements are
not materially different and impose no matedally greater burden on the Owner's Property than
the original locations or routes, and so long as Operator takes commercially reasonable efforts to
minimize disruption or inconvenience to Owner.
8.11 Removal oflmprovements. Upon full or partial termination of any of the Lease
Rights or Easements, Operator shall, within one (I) year of such full or partial termination,
remove all Improvements and restore the area formerly occupied by the Improvements to
substantially the same physical condition that existed immediately before the construction of the
Improvements (the "Removal Obligations"). At Owner's request, all or any part of the
Roadway Improvements may be left for use by Owner . Annual Installments Payments shall
continue to be made, on a prorated basis, until the RemovaJ Obligations are substantially
completed.
8.12 ·If a governmental authority does not require a perfonnance bond or security for removal
of the Improvements, then, Operator shall obtain and deliver to Owner a bond in fonn and
substance reasonably satisfactory to Owner securing Operator's Removal Obligations (the
"Removal Bond") prior to the date that the Project first delivers energy in commercial quantities
onto the grid. The Removal Bond shall be equal to the estimated amount, if any (the "Net
Removal Costs"), of removing the Improvements from Owner's Property less the salvage value
of the Improvements. Operator shall not be required to deliver such Removal Bond to Owner if
Operator has delivered such a bond in connection wilh the pennitting of Owner's Property or any
other portion of the Improvements for the Project. Once in place, Operator shall keep such bond,
or a like replacement, in force throughout the remainder of the Term. The Net Removal Costs
shall be determined by the Parties hereto acting in good faith. If the Parties cannot agree upon
the Net Removal Costs within sixty (60) days of their first attempt to do so, then the Net
Removal Costs shaJJ be determined by an independent engjneer mutually selected by the Parties.
1f the Parties cannot agree upon such independent engineer within the next thirty (30) days, then
by an independent engineer appointed by a District Judge of Henderson County, Kentucky; and
the decision of such an independent engineer (however selected) as to the Net Removal Costs
shall be conclusive as between and binding upon, the Parties. If an independent engineer is
selected1 then the Parties hereto shall equally share all of the costs associated with the
independent engineer's detennination of the Net Removal Cost. If the Removal Bond is
unavailable or an alternate form of security is more economical or desirable, then Operator may
substitute an alternate fonn of security, such as a letter of credit, other form of bond, or guarantee
reasonably acceptable to Owner that provides substantially equivalent security as the Removal
Bond. Operator shall redetennine the amount of the Removal Security beginning immediately
prior to the tenth (10th) year of the Lease and Easement Term and every five (5) years after the
initial posting of the Removal Bond.
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9.
Ownership and Title Matters. Except as otherwise set forth herein. Owner warrants
and represents to Operator. both as of the Effective Date. and as of the Commencement Date as
follows:
9. 1
Authority. Owner represents a nd warrants that it is the holder of fee simple title
and is the sole owner of the Owner's Property and has the unrestricted right and authority to sign
this Agreement and to grant Operator the Lease and Easements and other rights granted in this
Agreement. When signed by both Parties, this Agreement constitutes a valid and bindi ng
agreement enforceable against Owner in accordance with its terms.
Other Agreements.
The Owner's Property is not subject to any other
9.2
agreements. options, rights of first refusal or other prior right of any party to purchase. lease or
acquire easements in the Owner· s Property, or create any prior claim or right that would preclude
or interfere with Operator's rights and interests under this Agreement and the Lease and
Easements.

9.3
Minerais. Except as disclosed by Owner to Operator at the time of the execution
of this Agreement by Owner. Owner owns al l of the oil, gas and other minerals, and all rights
thereto as on or under the Owner·s Property.
Owner l\for~. Except as disclosed by Owner to Operator at the time of the
9.4
execution of this Agreement by Owner. there are no mortgages encumbering the Owner's
Property ("Owner Mortgage").

9.5
Notice and Opportunity to Cure. If there is an Owner Mortgage encumbering
Owner's Property and Owner rec;eives from the holder thereof any notice that payments are
overdue, Owner shall notify Operator and each Operator Mortgagee (as defined at Section 13. I)
by sending a copy of such overdue payment notice to Operator by the earlier of (i) five (S) days
after receipt, or (ii) three (3) business days prior to the date by wh ich a default under or in respect
of such Owner Mortgage could occur. If Operator or any Operator Mortgagee determines that it
would be in Operator' s interest to make such payments to Owner Mortgagee on Owner's behalf:
whether as a result of receiving such notice or otherwise. Operator shall have the right to make
such payments and to credit the payments so made against the Annual Installment Payment next
due under the Agreement.
Subordination, Non-Disturbance & Attornment Agreement. If there is an
9.6
Owner Mortgage encumbering Owner' s Property, Owner shall cooperate with Operator to obtain
a Subordination. Non-Disturbance and Anornment Agreement ("SNDA") in the form prepared
and provided by Operator, from each Owner Mortgagee, pursuant to which such Owner
Mortgagee agrees. among other things, not to disturb Operator·s possession and use o f the
Owner's Property. Owner shall not incur any loss in income, expense. obligation or liability
with regard to the SN DA. Operator shall, at its sole cost and expense, record each such SNDA
in the Office of the County Clerk in which Owner·s Property is located. If Owner fails to del iver
a SNDA from each Owner Mortgagee, Operator may, at its sole option, either (i) terminate this
Agreement immed iately upon written notice to Owner, or (ii) take such action as Operator deems
reasonably necessary to effect the rights granted to Operator hereunder, and off-set all amounts

e,xpended in such efforts against the Annual Installment Payments and any other amounts due
hereunder or in respect hereof.

l 0.

Rcpreseptations and Warranties of Owner. Owner hereby makes the following further
representations and warranties both as of the Effective Date, and a s o f the Commencement Date :
I 0.1 Physical Condition . Owner has no knowledge of any existing physical
conditions except for Henderson County Zoning and land use ordinances and restrictions of the
Owner's Property which would prevent, significantly restrict or make more expensive Operator's

development of the Owner's Property for the purposes specified in this Agreement, or which
could, with the passage of time, or the giving of notice, constitute a violation of any currently
applicable governmental law, ordinance, order, rule or regulation.

l 0.2 Legal Restrictions. Owner has no knowledge of any law, regulation, ordinance
or order of any local, state or federal governmental authority which would prohibit or
significantly restrict Operator's development of the Owner's Property pursuant to this
Agreement. This Agreement does not violate any cont ract, agreement, instrument, judgment or
order to which Owner is a party or which affects the Owner's Property. To the best of Owner's
knowJedge, the Owner's Property is currently in full and complete compliance with all

governmental laws, ordin'ances, orders, rules and regulations applicabte·to the Owner's Property.
10.3 No Litigation. No litigation is pending and, to the best of Owner's knowledge,
no litigation or administrative actions are proposed, threatened or anticipated with respect to any
matter affecting the Owner's Property. If Owner learns of any litigatio-n or administrative action
proposed, threatened or instituted with respect to the Owner's Property, Owner shall give
Operator notice within thirty (30) days thereof.
I 0.4 Survival. The representations and warranties set forth in this Section 10 shall
survive the execution and delivery hereof.
11 .

U:se, Operation and Maintenance.

11. l Exclusive Use by Operator. Operator shall have the exclusive right (i) to use
and possess the Owner Property in connection with the Project and other similar solar-powered
electrical power generation projects; (ii) to investigate, inspect, survey, and conduct tests of the
Owner's Property, including, but not limited to, meteorological, environmental, archeological
and geotechnical tests and studies; (iii) to use and convert all of the sunlight resources on the
Owner's Property; and (iv) to undertake such other activities on the Owner's Property that may
be related to the Project, including, without limitation, the storage o f Solar Panels, materials and
equipment during the installation and construction of the Improvements; development and
operation of communications systems; and site tours of the Project for visitors and other
interested parties.

l 1.2 No Required Installation or Operation. Nothing in this Agreement shall be
interpreted as imposing on Operator any obligation to install Solar Panels or other Improvements
on the Owner's Property 1 or to operate the Project on the Owner's Property. Operator shall have
the sole discretion to determine if and when any Solar Panels and other Improvements may be

9

constructed on Owner's Property, and if and when to commence the operation of the Project on
the Owner's Property.
11 .3 Permits and Approvals. Operator shall be responsible, at its sole cost and
expense, for obtaining any governmental permits and approvals necessary for the construction
and operation of the Project and the construction and operation of the Improvements. Owner
shall cooperate with Operator as necessary to obtain any governmental or utility approvals or
permits, including, without limitation, signing any applications for such approvals, provided that
Owner shall not incur any loss in income, expense, obligation or liability with respect to
Operator obtaining such permits or approvals.
11 .4 C,:;mpltniif:'1 Witt. Laws. Operator shall comply in all material respects with
valid laws applicable to the Owner's Property and the Operator Property. Operator shall have
the right, in its sole discretion and at its sole expense, in Operator' s name to contest the validity
or applicability to the Owner' s Property and the Operator Property of any law, ordinance, statute,
order, regulation, property assessment or the like made by any governmental agency or entity.
Operator shall control any such contest and Owner shaJl cooperate with Operator io every
reasonable way in such contest, provided that Owner shall incur no expense, obligation or
liability with regard to such contest.
11 .5

Care aod Appearance. Operator, in its exercise of the lease, easement and other

ri ghts granted hereunder shall, at all times; maintain the Owner's Property and the lmprovements
in a reasonably neat, clean and presentable condition. Operator shall not willfully or negligently
damage or ·destroy the Owner's Property and shall keep the Owner's Property clean and free of
debris created by Operator, its contractors, or others brought on to the Owner's Property by
Operator. Operator shall not use the Owner' s Property for' storage, except. for materials.
construction equipment and vehicles directly associated with construction or maintenance of the
rmprovements on the Owner's Property or adjacent properties that are part of the Project.
Fences and Gates.
At Owner's request, Operator shall repair or replace any
fences, gates or cattle guards damaged or removed ln connection with Operator's activities on
l 1.6

the Owner's Property. Fences removed from the Owner's Property, if replaced, shall be re-built
by Operator at its expense in mutually agreeable locations. Al I fence repair and construction
shall be substantially similar to the construction of existing fences and cattle guards on Owner' s
Property. Any gates opened for access to Owner's Property by either Party shall be closed
immediately after passing through so that livestock may not. pass through. Once completed, all
replacement fences, gates and cattle guards shall be owned and maintained by Owner. Upon
abandonment or termination of the rights granted to Operator in this Agreement, any fences,
gates and cattle guards installed by Operator shall remain and become the property of Owner.
To minimize lhe need for temporary fencing, Owner will cooperate w ith Operator to avoid
pasturing animals on or near the Improvements during periods of construction, maintenance or
removal activity by Operator. Owner will discuss with Operator what temporary fencing is
necessary during the periods of construction, maintenance or removaJ activity by Operator.
11 .7 Roadwa,· Maintenance arrd Repeh·§. Operator agrees to maintain and repair all
Roadway Improvements located on the Operator Property; provided, however, Owner shall
reimburse Operator for any costs and expenses incurred by Operator to repair any damage or
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perform any special maintenance of the Roadway Improvements caused by Owner or any person
using the Roadway Improvements with Owner's permission, other than Operator.
12.

Taxes.

12. I Owner's Taxes. Owner co.venants and agrees to pay prior to delinquency all real
and personal property and other taxes, general and special assessments, and other charges of
every description ("Taxes") levied or assessed against the Owner's Property and all
improvements thereon by governmental authorities, other than Operator's Taxes referenced in
Section 12.2 (Taxes, excepting Operator's Taxes, are hereinafter referred to as "Owner's
Taxes").

12.3 Failure to Pay. In the event either Party fails to pay their share of Taxes prior to
delinquency, the other Party shall have the right to pay such Taxes and any accrued penalties or
interest, which payments shall increase or be offset against other Payments due under this
Agreement. ·
12.4 Operato~r's Right to Contes_t. Operator may contest the legal validity or amount
of any Operator's Taxes for which it is responsible under this Agreement, and may institute such
proceedings as it considers necessary, provided that Operator shall bear all expenses in pursuing
such contest or proceeding. With respect to any Taxes which may constitute a lien on the
Owner's Property, Operator shall promptly pay such Taxes unless the proceeding in which it
contests such Taxes shall operate to prevent or stay the collection of the Taxes so contested or
unless Operator removes any such lien by bonding or otherwise. Owner agrees to render to
Operator all reasonable assistance in contesting the validity or amount of any such Taxes, with
the exception of Taxes levied by Owner, including joining in the signing of any reasonable
protests or pleading which Operator may deem advisable to file; provided, however, that
Operator shall reimburse Owner for its reasonable out-of-pocket expenses, including reasonable
attorneys' fees incurred in connection with providing such assistance.
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13.

tv1origage oi Opnaror Property.

13. l Right to Mort;,rnge. Operator may, upon written notice to Owner, but without
requiring Owner's coosem or approvaJ, mortgage, collaterally assign, or otherwise encumber and
grant security interests in all or any part of its interest in this Agreement and the Operator
Property, but not in Owner's interest therein. These various security interests in all or a part of
this Agreement and the Operator Property are collectively referred to as an "Operator
Mortgage" and holder of such security interest, an "Operator Mortgagee". Any Operator
Mortgagee shall use the Operator Property only for the uses permitted under this Agreement.
Whenever Operator has granted a security interest t.Jndcr this Section 13, it will give Owner
notice of the Operator Mortgage (including the name and address of the Operator Mortgagee for
notice purposes) to Owner within thirty (30) days; provided that failure to give this notice shall
not constitute a default under this Agreement, but rather shall only have the effect of not binding
Owner to provide such Operator Mortgage notice until the Operator and its address is given to
Owner.
13.2 Notice of DefauJt and Opportunity to Cure. As a precondition to exercising
any rights or remedies related to any alleged default by Operator under this Agreement, Owner
shall give written notice of the default to each Operator Mortgagee at the same time it delivers
the required
notice of default to Operator, spec1fying in detail the alleged event of default
remedy. Each Operator Mortgagee or its designee shall have the right, but not the obligation, to
cure any default as Operator, and/or the right, but not the obligation, to remove any
Improvements or other property owned by Operator or such Operator Mortgagee located 011 the
Owner's Property to the same exte.n t as Operator. The cure period for any Operator Mortgagee
shall be the later of (i) the end of the Operator cure period under Section 18; (ii) thirty (30) days
after such Operator Mortgagee's receipt of the default notice; or (iii) if applicable, the extended
cure period ·provided for in Section 13.3. Failure by Owner to give an Operator Mortgagee
·notice of default shall not diminish Owner's rights against Operator, but shall preserve all rights
of the Operator Mortgagee or its designee to cure any default and to remove any Improvements
or other property of Operator or the Operator Mortgagee located oo the Owner' s Property.

and

13.3 Extended Cure Period. If any default by Operator under this Agreement cannot
be cured without the Operator Mortgagee obtaining .possession o f all or part of the Operator
Property, then any such default shall be deemed remedied if an Operator Mortgagee: (i) within
sixty (60) days after receiving notice from Owner as set forth in Section 13.2, acquires
possession of all or part of the Operator Property, or begins appropriate judicial or nonjudicial
proceeclings to obtain the same; (ii) diligently prosecutes any such proceedings to completion;
and (iii) after gaining possession of all or part of the Operator Property performs al l other
obligations as and when the same are due in accordance with the terms of this Agreement. lf an
Operator Mortgagee is prohibited by any court or by operation of any bankruptcy or insolvency
laws from commencing or prosecuting the proceedings described above, the sixty (60) day
period specified above for commencing proceedings shat I be extended for the period of such
prohibition.
13.4 Operator Mortgagee Liability. Any Operator Mortgagee whose interest in the
Operator Property is held solely for security purposes, shall have no obligation or liability under
this Agreement unless and until the Operator Mortgagee succeeds to absolute title to the
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Operator Property and the rights of Operator under this Agreement. An Operator Mortgagee
shall be liable to perform obligations under this Agreement only for and during the period it
directly holds such absolute title.
13.5 Certificates. Owner shall execute any estoppel certificates (certifying as to
truthful matters. including without limitation that no default then exists under this Agreement. if
such be the case), consents to assignment and non-disturbance agreements as Operator or any
Mortgagee may reasonably request from time to time. The Parties shall negotiate in good faith
any amendment to this Agreement from time to time to include any provision that may be
reasonably requested by Operator or any Operator Mortgagee to implement the prov1s1ons
contained in this Agreement or to preserve an Operator Mortgagee's security interest.
13.6 Operator Mortgagee's Right to Enforce Mortgage and Assign. Each Operator
Mortgagee shall have the right, in its sole discretion: (i) to assign its Operator Mortgage; (ii) to
enforce its lien and acquire title to all or any portion of the Operator Property by any lawful
means: (iii) to take possession of and operate all or any portion of the Operator Property and to
perform all obligations to be performed by Operator under this Agreement, or to cause a receiver
to be appointed to do so; and (iv) to acquire all or any portion of the Operator Property by
foreclosure or by an assignment in lieu of foreclosure and thereafter to assign or transfer all or
any portion of the Operator rights under this Agreement to a third party in accordance with
Section 14. Any Operator Mortgagee or other party who acquires Operator's interest in al l or a
portion of the Operator Property pursuant to foreclosure or assignment in lieu of foreclosure shall
not be liable to perform the obl igations imposed on Operator by this Agreement. which are
incurred or accruing after such Operator Mortgagee or other party no longer has ownership or
possession of the Operator Property.
13. 7

New Agreement.

13.7. 1 If the Operator Property is forec losed upon or there is an assignment in
lieu of foreclosure, or if this Agreement is rejected or disaffirmed pursuant to bankruptcy law or
other law affecting creditor's rights and, within ninety (90) days after such event, Operator or
any Operator Mortgagee or other purchaser at a forec losure sale shall have arranged to the
reasonable satisfaction of Owner to cure any material defaults under this Agreement, and for the
payment of all Annual Installment Payments or other charges due and payable by Operator as of
the date of such event, then Owner shall execute and deliver to Operator or such Operator
Mortgagee or other purchaser at a foreclosure sale, or to a designec of one of these parties, as the
case may be. a new agreement ("New Agreement") which (i) shall be for a term equal to the
remainder of the Term of this Agreement before giving effect to such rejection or termination;
(ii) shall contain the same covenants, agreements, terms, provisions and limitations as this
Agreement (except for any requirements that have been fulfilled by Operator or any Operator
Mortgagee or other purchaser at a foreclosure sale prior to rejection or termination of this
Agreement); and (iii) shall include that portion of the Operator Property in which Operator or
such other Operator Mortgagee or other purchaser at a foreclosure sale had an interest on the date
of rejection or termination.
13.7.2 If more than one Operator Mortgagee makes a written request for a New
Agreement pursuant to this provision. the New Agreement shall be delivered to the Operator
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Mortgagee requesting such New Agreement whose Operator Mortgage is prior in time, and the
written request of any other Operator Mortgagee whose lien is subordinate shall be void and of
no further force or effect. The provis ions of this Section 13 shall survive the teanination,
rejection or disaffmnation of this Agreement and shall continue in full force and effect thereafter
to the same extent as if this Section 13 were a separate and independent contract made by Owner,
Operator and each Operator Mortgagee, and, from the effective date of such termination ,
rejection or disaffirmation of this Agreement to the date of execution a nd delivery of such New
Agreement, such Operator Mortgagee or other purchaser at a foreclosure sale may use and enjoy
the Operator Property without hindrance by Owner or any person claiming by, through or under
Owner; provided that all of the conditions for the New Agreement as set forth above are
complied with.

13.8 Operator Morte:agee's Consent to Amendment, Termination or Surrendu.
Notwithstanding any provision of this Agreement to the contrary, the Parties agree that so long
as any Operator Mortgage remains outstanding, this Agreement shall not be modified or
amended, and Owner shall not accept a surrender, cancellation or release o f all or any part of the
Operator Property from Operator, prior to expiration of the Term of this Agreement, without the
prior written consent of the Operator Mortgagee holding such Operator Mortgage. This
provision is for the express benefit of and shall be enforceable by each Operator Mortgagee as if
it were _a party named in this Agreement.
~ssignment and SuMease. Operator shall have the right, withou~ Owner' s consent, to
14.
sell, convey, lease, or assign all or any portion of this Agreement or the Operator Property, on
either an exclusive or a non-exclusive basis, or to grant subeasements, co-easements, easements,
licenses or similar rights with. respect to the Operator Property (collectively, "Assignment''), to
o ne or more persons or entities (collectively "Assignee"). Each Assignee shaJI use the Operator
Property only for the uses permitted under this ·A greement. When Operator makes any
Assignment under this Section 14, Operator shall give written notice to Owner of such
Assignment (including the interest conveyed by the Assignment and address of the Assignee for
notice purposes) to Owner; provided Operator's failure to give such notice shall not constitute a
default under this Agreement, but rather shall only have the effect of not binding Owner with
respect to such assignment or conveyance until such notice is given. Any Assignment by
Operator shall release Operator from obligations subject thereof accruing ~fter the date that
liability for such obligations is assumed by the Assignee.
15.

Hazardous Materials.

15.1

Owner's Covenants Regarding Hazardous Materials. Owner represents and
warrants that, to the best of Owner' s knowledge, the Owner' s Property is not and has not been in
violation of any federal, state or local environmental health or safety laws, statute, ordinance,
rule, regulation or requirement ("Environmental Laws"), and Owner has not received any
notice or other communication from any governmental authorities alleging that the Owner's
Property is in violation of any Environmental Laws. ''Hazardous Materials" shall mean any
asbestos containing materials, petroleum. explosives, toxic materials, or substances regulated as
hazardous wastes, hazardous materiaJs, hazardous substances, or toxic substances under any
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federal, state, or local law or regulation. Owner warrants that Owner has done nothing to
contaminate the Operator Property with Hazardous Materials or wastes.
15.2 Operator' s C ovenants Re2arding Hazardous Materials. Operator shall, at
Operator's sole cost and expense, promptly take removal or remedial action required by
Environmental Law with regard to any material violation of any Environmental Law with regard
to any Hazardous Materials brought onto the Owner's Property by Operator or its employees,
agents, ot contractors. Owner shall cooperate with Operator with regard to any scheduling or
access to the Owne.r 's Property in connection with any action required hereunder.
15.3 Operator's Indemnity Regarding Hazardous Materials. Operator shall
indemnify, defend, protect and hold Owner harmless from any liability based on: (i) the release
of Hazardous Materials in, on, under or.about the Owner's Property caused by Operator or its
employees, agents, or contractors, or (ii) the violation by Operator or its employees, agents, or
contractors of any Environmental Law. The indemnlty obligations set forth hereln shall survive
termination of this Agreement.

16.

Insurance and Indemnity .

16. l Insu~. At all times. during which Operator is conducting any activities on the
Property and at a lI times during the Term of this Agreement, Operator shal Lmaintain in effect (I)
commercial General Liability lnsuran~e. including bodily inj_ury and property damage coverage
with minimum limits of $1 Million Dollars per occurrence and $2 Million Dollars aggregate and
(2) Umbrella Liability Insurance with minimum limits of $5 Million Dollars per occurrence and
$5 Million Dollars aggregate. Operator shall name Owner as additional insured on such
insurance policY. and provide Owner with a certificate of such ~nsurance.
16.2 Indemnity by Operator. Operator shall defend, indemnify, protect and hold
Owner harmless from and against all liabilities, costs, expenses, obligations, losses, damages,
claims, (collec.tively "Claims") resulting from the negligence, w illful misconduct, or breach of
this Agreement by Operator, its agents, contractors or employees, invitees, licensees and
permittees; provided, however, that such Claims are not due to the sole negligence, willful
misconduct, or breach by Owner, its agents, contractors or employees, invitees. licensees or
permittees.

16.3 Indemnity by Owner. Owner shall defend, indemnify, protect, and hold
Operator harmless from and against all Claims resulting from the negligence, willful misconduct,
or breach of this Agreement by Owner, its agents, contractors or employees, invitees, licensees
and permittees; provided, however, that such Claims are not d ue to the sole negligence, willful
misconduct, or breach by Operator, its agents, contractors, employees, invitees, licensees, or
permittees.
16.4 Survival. The obligations of the Parties under this Section 16 shall survive
expiration or other termination of this Agreement.

Confidentiality. This Agreement includes confidential and proprietary information
17.
relating to Operator and the Project. Owner agrees· not to provide copies of the Agreement or
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disclose the terms of the Agreement to any unauthorized person or entity. Operator authorizes
Owner to provide copies of the Agreement and disclose the terms thereof to Owner's family
("family" shall be deemed to include all devisees or descendants of owner by will or intestacy),
attorney, accountant, financial advisor and any existing or prospective mortgagee, lessee, or
purchaser for the sole purpose of evaluating and advising Owner and for no other purpose, so long
as such authorized parties agree in writing to become subject to the confidentiality provisions
hereto and not to provide copies of the Agreement or disclose the terms thereof to any
unauthorized person or entity. Any Owner and party shall return all material containing any
confidential information to Operator immediately upon its request. Any party agrees to destroy
immediately upon request by Operator such analyses, compilation, studies or other documents, and
any oral information will continue to be subject to the terms of this Agreement. Owner agrees that
Operator will have no adequate remedy at law if any party violates any of the terms of this
Agreement In such event Operator will have the right, in addition to any other rights Operator
may have, to obtain injunctive relief to restrain any breach or threatened breach by third party or
specific enforcement of such terms plus reimbursement of attorneys' fees, court costs and all
associated expenses. No party shall publish, file for public record, reproduce, or otherwise
disseminate this document or any of the terms and provisions hereof to any party, other than the
Parties set forth above without the prior written consent of Operator, which consent may be
wi.thheld for any reason ar:id in Operator's sole di~cretion.

18.

Default and Remedies .
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19.

Condemnation.

Complete Taking. If, at any time. any authority having the power of eminent
domain sha ll condemn all or substantially all of the Operator's Property, or all of the
Improvements thereon, for any public use or otherwise, then the interests and obligations of
19.1
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Operator under this Agreement in or affecting the Operalor's Property shall cease and terminate
upon the earlier of (i) the date lhat the condemning authority takes physical possession of the
Operator's Property or the Improvements thereon, (ii) Lhe date that Operator is, in its sole
judgment, no longer able or permitted to operate the Project on the Operator's Property in a
commercially viable manner. or (iii) the date of the condemnation judgment. Operator shall
continue to pay all amounts payable hereunder to Owner until the earlier of such dates. at which
time the Parties shall be relieved of any and all further obligations and conditions to each other
under this Agreement.
19.2

Partial Taking. Jf, at any time during the term of this Agreement, any authority

having the power of eminent domain shall condemn one or more, but not all, of the Solar Panels.
or any portion of the Improvements or the Operator's Property. then the interest and obligations
of Operator under this Agreement as to those Solar Panels or any portion of the Improvements or
the Operator·s Property so taken shall cease and terminate upon the earlier of (i) the date that the
condemning authority takes possession of such Solar Panels or any portion of the Improvements
or the Operator's Property. (ii) the date that Operator is. in its reasonable judgment. no longer
able or permitted to operate the Project on the Operator's Property. or any portion thereof, in a
commercially viable manner, or (iii) the date of the condemnation judgment; and. unless this
Agreement is terminated as hereinafter provided, this Agreement shall continue in full force and
effect as to the remainder of the Solar Panels. Improvements and the Operator·s Property. If the
remainder of the Solar Panels or any other portion of the Improvements or the Operator's
Prope11y is or becomes insufficient or unsuitable for Operator's purposes hereunder, as
determined by Operator in its sole discretion, then, subject to the rights of any Operator
Mortgagee under Section 13. Operator shall have the right to terminate this Agreement as to the
portion of the Operator's Property to which Operator continues to hold the rights. at which time
the Parties shal I be relieved of any further obligations and duties to each other under this
Agreement.
l 9.3 Apportionment, Distribution of Award. On any taking. all sums awarded.
including damages and interest, shall be paid as follows:
(a)
Any portion of the award by the court on account of any cost or loss that
Operator may sustain in the removal and relocation of Operator·s Improvements, to Operator:
Any portion of the award by the court fo r Operator' s anticipated or lost
(b)
revenues or profits, to Operator;
(c)

Any portion of the award by the court for Owner's lost revenues, to

Owner;
(d)
All remaining amounts of the award, to Owner or Operator consistent with
applicable Kentucky law.
20.

Notice.

20.1

Writing. All notices given or permitted to be given hereunder shall be in writing.
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20.2 Deliverv. Notice is considered given either (i) when delivered in person to the
recipient named below, (ii) upon receipt after deposit in the United States mail in a sealed
envelope or container, postage and postal charges prepaid, return receipt requested or certified
mail, addressed by name and address to the party or person intended, or (iii) twenty-four (24)
hours from proper and timely delivery to an overnight courier service addressed by name and
address to the party or person intended as follows:
Notice to Owner:

Milton E. Crowder and Diane G. Crowder
8628 Highway 416 W
Robards, KY 42452

Notice to Operator:

Boulevard Associates, LLC
700 Universe Blvd
Juno Beach, FL 33408
Attn: Land Services Administration

· 20.3 Change of Recipient or Address . Either Party may, by notice given at any time
or from time to time, require subsequent notices to be given to another individual person,
whet~er a party or an officer or representative, or t~ a different address, or both . Notices given .
before_actual receipt or notice of change shall not be invalidated by the change.
21.

Miscellaneous Pro,·is ions.

21.1 Successors arid Assigns. The terms and provisions of this Agreement shall run
with the land and be binding on and inure to the benefit of the heirs, successors, assigns and
personal representatives of the Parties. In accordance with this Agreement, Operator in its
discretion may authorize other persons or entities to use the Operator Property for the purposes
stated in this Agreement
21.2 Memorandum. Simultaneously with the execution of this Agreement, the Parties
agree to execute and acknowledge a memorandum of this Agreement. Operator may record the
executed memorandum in the public records of Henderson County, Kentucky.
21.3 Entire Agreement. This Agreement and the attached Exhibits shall constitute the
entire agreement between the Parties and supersedes all other prior writings and understandings.
21.4 Amendments. This Agreement shall not be amended or modified in any way
except by an instrument signed by the Parties and consented to by any Operator Mortgagee. The
Parties hereto shall at all times hereafter execute any documents and do any further acts which
may be necessary or desirable to carry out the purposes of this Agreement and to give fu ll force
and effect to each and all of the provisions hereof.
2.1 .5 Legal Matters. This Agreement shall be governed by and interpreted in
accordance with the then existing laws of the Commonwealth of Kentucky and the County where
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the Owner's Property is located shall be considered the proper forum or jurisdiclion for any
disputes arising in connection with this Agreement. The Parties agree to first attempt to senle
any dispute arising out of or in connection with this Agreement by good-faith negotiation. lf the
Parties are unable to resolve amicably any dispute arising out of or in connection with this
Agreement, each shall have all remedies available at law or in equity and as provided by this
Agreement. Each Party waives all right to trial by jury and specifically agrees that trial of
suits or causes of action arising out of this Agreement shall be to the court of competent
jurisdiction.
2 1.6

Sever-ability. lf any term or provision of this Agreement, ot the application

thereof to any person or circumstance shall, to any extent, be determined by judicial order or
decision to be invalid or unenforceable, the remainder of this Agreement or the application of
such term or provision to persons or circumstances other than those as to which it is held to be
invalid, shall be enforced to the fullest extent permitted by law.
21.7 Tax Credits. If under applicable law Operator becomes ineligible for any
currently existing tax credit, benefit or incentive for alternative energy expenditure established
by any local, state or federal government, then, at Operator's option, the Parties shall negotiate in
good faith to amend this Agreement or replace it with a different instrument so as to convert
Operator's interest in the Operator 'Property to a substantially similar interest that makes

Operator eligible for such tax credit, benefit or incentive. Su_ch amendment or instrument shall
not impair any of Owner' s rights or. increase the burdens _or obligations of Own.er under this
Agreement.
2 I .8 ,Approvals. Whenever in this Agreement the approval or consent of either Party
is required or contemplated, unless otherwise specified, such approval or consent shall not be
unreasonably withheld or delayed .
21.9 AY..thority. The signatories hereto warrant that each has the authority to execute
this Agreement on behalf of any entities which are Parties to this Agreement and that each s'Uch
entity has executed this Agreement pursuant to its organizational documents or a resolution or

consent of their Board of Directors or other governing body.
21. IO Time of .Essence. Time is of the essence of each provision of this Agreement.

21. I l Counterparts. This Agreement may be executed in multiple counterparts, each
of which shall be deemed an original, and all of which together shall constitute a single
instrument.
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Owner:

~PcL-

~

Crowder

~#.~

Diane G. Crowder

Operator:
Boulevard Associates, LLC
a Del aware limited liability company

By:
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EXHIBIT A
Legal Description of Owner's Property
The following described real property located in Henderson County. Kentucky. to- wit:
Beginning at a stake, comer to Sam Spencer in a few feet of a large maple tree, south 86° east 47
p oles, 13 links to a stake, corner to Luther Eblen; thence north 4-3/4° east 43 poles to a stone,
comer to Eblen; thence south 86° east l pole and l 7 links to a stone; thence north 11-1 /2° east 51
poles and 7 links to a stone, corner to Mrs. Wm. Eblen; thence north 87° west 33 poles to a comer
in T.T. Royster's line; thence with his line south l 8° west 95 poles, 16 links to the beginning,
containing· 21 acres, more or less but subject to legal highways.
Beginning at a stone, J. W. Otey's corner; thence running north 67• 1/2° west 37 poles and 19 links
to a maple stump, comer with Tom Spencer in Otey's line: thence south 27-1 /2° west 179 poles and
3 links to a stone in the Royster line, comer with Tom Spencer; ·thence south 59-1 /2° east 70 poles
and 11 links to an elm in the Lithecum line, comer with Eblen; thence north 17-1 /2° east 190 poles
and 15 links to the beginning; containing 61.81 acres, more or less, but subject to legal highways.
Beginning at stonei comer to Samuel Spencer: thence south 88-1/2° east l l 7•3/4 poles to a stone
in Felix Eakins' line; thence north 135 poles to a stone; thence north 88-1 /2° west 117-3/4 poles
to a stone; thence south with Samuel Spencer1s line to the beginning. containing I00 acres, more
or less, but su~ject to legal highways.
Beginning at a post oak stump in Lee Eakins line, corner to L.B. ·Eblen & W.G. Duncan &
running thence with Duncan's line N. l W. 245 feet to a point in the middle of the .Robards &
Cairo Road amt in L. B, Eblen's line; thence with the middle of said road S. 87-50 W. 411 feet,
S . 71-10 W. 286 feet & S. 53-55 W. 126 feet to a point in middle of said road and in the T. T.
Royster's line; thence with Royster's line S. 83-50 E. 616 feet to a post in said line; thence with
Royster's and Lee Eakins line N. 89-45 E. 176 feet to the beginning, and containing 3.2 acres.
LESS AND EXCEPT the following tract sold by Mrs. W.D DeVasher and her husband to E. U .
Weldon by deed recorded in Deed Book 109, at Page 119, Henderson County Court Clerk's
Office, to- wit:
All that property located on the southeast comer of the intersection of the Robards and Tunnel
Hill road and the Petersburg and Anthoston road known as Highway 283 . Said parcel of land is
bounded on the north by the Robards and Tunnel Hill road; on the east by the property of E.U.
Weldon; on the south by the property of Lee Eakins and on the west by State Highway 283, or
the Petersburg and Anthoston road. containing one acre, more or less. This is the eastern part of a
lot of ground formerly owned by Rufus Eblen . Said State Highway 283 known as the Petersburg
and Anthoston road cut said original lot in two, part thereof being located on the east side o f said
road and the other part on the west side and adjoining the lands of Mrs. W .D. DeVasher. There is
only being conveyed by this deed the part that is located on the east side of said Highway 283.
The part located on the west side and adjoining the land of Mrs. W.D. DeVasher is not included
in this conveyance.
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Being Tracts I, 2, 3 and 6 in that certain deed from Charlotte Gregory Taylor, a Widow, to
Arnold G. Taylor dated October 2, 1976, appearing of record in Deed Book 289, at Page 248, in
the Henderson County Clerk's Office. C harlotte Gregory Taylor died on or about October _,
1984, thereby extinguishing her life estate in the above described property.
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HOLDING PAGE FOR fXIDBIT B

Preliminary Lease and Easement lmprovenaenr Pian anc.i Acl'eage Caicuiation
To be Delivered with Option Notice
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HOLDING PAGE FOR EXHIBIT C
As Built Lease and Easement Improvements and Final Acreage Calculation
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EXHIBIT D
Lease and Easement Compensation

( 2)

Payment for Lease and Easements.
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(3)

Crop Compensation.

•
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