
 
 

  
COMMONWEALTH OF KENTUCKY 

 BEFORE THE PUBLIC SERVICE COMMISSION 
 
 
In the Matter of: 
 
 
THE APPLICATION OF       ) 
SKYWAY TOWERS LLC AND       ) 
CELLCO PARTNERSHIP d/b/a VERIZON WIRELESS ) 
FOR ISSUANCE OF A CERTIFICATE OF PUBLIC  ) CASE NO.: 2020-00139 
CONVENIENCE AND NECESSITY TO CONSTRUCT  ) 
A WIRELESS COMMUNICATIONS FACILITY   ) 
IN THE COMMONWEALTH OF KENTUCKY   ) 
IN THE COUNTY OF CARROLL     ) 
 
 
SITE NAME: LOCUST  
  
 

* * * * * * * 
 
 

APPLICANTS RESPONSE TO PUBLIC COMMENT FROM  
TIMOTHY W. DERMON 

 
 

Skyway Towers, LLC and Cellco Partnership d/b/a Verizon Wireless (“Applicants”), 

by counsel, make this Response to the comments submitted by Timothy W. Dermon in 

the within proceeding.  Applicant respectfully states, as follows: 

1.  Timothy W. Dermon has voiced generalized concerns to the Kentucky Public 

Service Commission regarding the health effects of radio frequency emissions, property 

values and aesthetics for the facility proposed in the within Application.  However, as 

presented in the subject Application and as discussed herein below, there is no ground 

for denial of the subject application, and substantial evidence supports approval of the 

requested Certificate of Public Convenience and Necessity (“CPCN”).   



 
 

2.  In accordance with KRS Chapter 100 and the Telecommunications Act of 1996 

(“TCA”), the environmental effects of radio frequency emissions are not at issue in this 

case and may not be considered by the Public Service Commission in its evaluation of 

the proposed facility.  Radio frequency emissions are the subject of federal regulation, 

and the TCA expressly prohibits state regulation of wireless communications facilities on 

the basis of environmental effects or radio frequency emissions.  Specifically, the Federal 

Telecommunications Act of 1996, as codified at 47 U.S.C. Section 332(7)(B)(iv), provides: 

“No State or local government or instrumentality thereof may regulate the 
placement, construction, and modification of personal wireless service 
facilities on the basis of the environmental effects of radio frequency 
emissions to the extent that such facilities comply with the [Federal 
Communication] Commission’s regulations concerning such emissions.” 
 
3.  Applicant is licensed by the Federal Communications Commission (“FCC”) to 

provide wireless communications services to the area to be served by the proposed 

wireless communications facility, and a copy of the relevant FCC license granted to AT&T 

Mobility was filed as part of the subject Application.  Accordingly, Applicant is subject to 

the FCC regulation referenced at 47 U.S.C. Section 332(7)(B)(iv).   

4.  The U.S. Court of Appeals for the Sixth Circuit has upheld the prohibition of 

consideration of the environmental effects of radio frequency emissions in Kentucky 

Public Service Commission proceedings regarding wireless communications facilities.  

Specifically, in Telespectrum, Inc. v. Public Service Commission, 227 F.3d 414 (6th Circuit 

2000), the Court held:  

“[C]oncerns of health risks due to the emissions may not constitute 
substantial evidence in support of denial by statutory rule, as no state or 
local government or instrumentality thereof may regulate the construction 
of personal wireless facilities “on the basis of the environmental effects of 
radio frequency emissions to the extent that such facilities comply with the 



 
 

Commission’s regulations concerning such emissions.’ 47 U.S.C. § 
332(c)(7)(B)(iv).” Id at 425.  

 
The Sixth Circuit reemphasized the federal statutory prohibition of consideration of 

radio frequency emissions effects in Robbins v. New Cingular Wireless PSC, LLC, 854 

F.3d 315 (6th Cir. 2017):  

“Congress passed the TCA to foster industry competition in local markets, 
encourage the development of telecommunications technology, and 
provide consumers with affordable access to telecommunications services. 
Telecommunications Act of 1996, Preamble, Pub. L. No. 104-104, 110 Stat. 
56 (1996). The TCA furthers those goals by preventing local governments 
from impeding the siting and construction of cell towers that conform to the 
FCC's RF-emissions standards. See 47 U.S.C. § 332(c)(7)(B)(iv). By 
delegating the task of setting RF-emissions levels to the FCC, Congress 
authorized the federal government—and not local governments—to strike 
the proper balance between protecting the public from RF-emissions 
exposure and promoting a robust telecommunications infrastructure. See 
id.; In the Matter of Procedures for Reviewing Requests for Relief from State 
& Local Regulations Pursuant to Section 332(c)(7)(b)(v) of the Commc'ns 
Act of 1934 in the Matter of Guidelines for Evaluating the Envtl. Effects of 
Radiofrequency Radiation, 12 F.C.C. Rcd. 13494, 13505 (1997)."  Id. at 
319-320. 
 

 Of course, as they are required to do, the U.S. District Courts in Kentucky have 

followed the Sixth Circuit's lead in application of the TCA. PI Telecom Infrastructure V, 

LLC v. Georgetown-Scott County Planning Commission, 2017 U.S. Dist. LEXIS 18920 

(E.D. Ky. 2017) (“... the TCA provides that local cell tower regulation “shall not prohibit or 

have the effect of prohibiting the provision of personal wireless services.””) 

5.  The proposed wireless communications facility has been designed and will be 

constructed and operated in a manner that satisfies regulations and requirements of all 

applicable governmental agencies that have been charged with regulating tower 

specifications, operation, construction, and placement, including the FAA and FCC.  

Radio frequency emission readings in the accessible areas of this facility will be well 

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GPV1-NRF4-429K-00000-00&context=
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below the applicable limits for FCC Uncontrolled/General Population and FCC 

Controlled/Occupational environments as outlined in 47 CFR 1.1301 through 1.1319.  The 

site will carry appropriate radio frequency emission signage to the public entering the site 

area.  This site will transit frequencies within the licensed frequency bands and the power 

limitations set by FCC regulatory authority. The site will undergo a complete rigorous 

regulatory process before it comes on-air to provide service and will not present a risk to 

public health and welfare. See EXHIBIT A.   

6.  In response to Mr. Dermon’s generalized concerns regarding property values, 

Applicant has attached a report from Glen D. Katz, MAI, SRA, AI-GRS, AI-RRS, a 

property valuation expert, concluding that the proposed tower will not have a negative 

impact on surrounding property values as EXHIBIT B.  In this instance, Carroll County 

has not adopted planning and zoning regulations, nor has it adopted regulations regarding 

the placement, construction and modification of wireless communications facilities.  Any 

property purchased in Carroll County is acquired with the understanding that the 

surrounding neighbors are free to develop their property in any manner they desire 

without regulation from local government or input from area residents.  This circumstance 

is factored into the sales price of all real estate in Carroll County.  For this reason, area 

residents have no reasonable expectation of input into the land use of surrounding 

properties or the impact a proposed land use will have on their property values.   

7.  In response to generalized concerns regarding aesthetics, the proposed facility 

has been designed, configured, and located in such a manner that it will prevent or limit 

potential adverse effects on surrounding properties.  The general area where the 

proposed facility is to be located is a heavily wooded rural area with ample setbacks from 



 
 

surrounding land uses.  Despite Mr. Dermon’s assertion that the tower will be constructed 

within 500-feet of three occupied residences including his own property, the nearest 

adjoining residential structure is approximately 920’ to the northwest across Fairview 

Ridge Road/Hwy 1492.  Furthermore, the tower will be galvanized steel to minimize its 

visibility.  Tower placement at this location is the most suitable and least intrusive method 

of resolving the existing coverage and/or capacity gap in this area.   

8.  Applicant’s site identification and selection process aims to identify the least 

intrusive of all the available and technically feasible parcels in a service need area. Once 

it is determined which parcels are technically feasible and available for leasing, the site 

development team visits the parcels and performs a preliminary inspection. The purpose 

of the preliminary inspection is: (1) to confirm the availability of sufficient land space for 

the proposed facility; (2) to identify a specific location for the facility on the parcel; (3) to 

identify any recognized environmental conditions that would disqualify the parcel from 

consideration; (4) to identify any construction issues that would disqualify the candidate; 

and, (5) to assess the potential impact of the facility on neighboring properties. In this 

case, the site acquisition team searched for a large parcel with natural vegetation that 

would provide ample separation and buffering from adjoining property owners. The 

proposed site parcel offers substantial setback distance from all property lines and ample 

buffering between the site parcel and residences. See EXHIBIT C. 

9. Verizon Wireless radio frequency engineers conducted studies and tests in 

order to develop a highly efficient network that is designed to handle voice and data traffic 

in the service area.  The engineers determined an optimum area for the placement of the 

proposed facility in terms of elevation and location to provide the best quality service to 



 
 

customers in the service area.  A radio frequency design search area prepared in 

reference to these radio frequency studies was considered by the Applicant when 

searching for sites for its antennas that would provide the coverage deemed necessary 

by the Applicant.  A map of the area in which the tower is proposed to be located which 

is drawn to scale and clearly depicts the necessary search area within which the site 

should be located pursuant to radio frequency requirements was submitted with the 

application.  Verizon Wireless is a provider of essential wireless voice and data services 

to residential and commercial customers.  Verizon Wireless delivers these services over 

a network of sites (i.e., antennas mounted on a support structure, with associated radio 

transmitting equipment) which are linked to one another and which transmit and receive 

signals to and from mobile phones and other wireless communication devices.  The 

proposed facility is necessary to achieve coverage and capacity needs that cannot be 

established in any other manner in the Locust area along Locust Road, Fairview Ridge 

Road and to the surrounding areas.  It will provide needed capacity to offload the 

surrounding sites which are currently operating at or near maximum capacity in this area 

limiting the ability of user access to the network. This new tower is required as there is no 

other means of providing this service in this area.  See attached EXHIBIT A. 

10.  The U.S. Court of Appeals for the Sixth Circuit has upheld that lay opinion or 

generalized concerns are not substantial evidence justifying a rejection of this application.  

Any decision rendered by state or local authorities must be in writing and supported by 

substantial evidence in a written record.  Federal Courts in the 6th Circuit have defined 

“substantial evidence” in previous cases.  For example, the locality’s own zoning 

requirements are an example of substantial evidence.  Cellco Partnership v. Franklin Co., 



 
 

KY, 553 F. Supp. 2d 838, 845-846 (E.D. Ky. 2008).  Of course, in this instance Carroll 

County has not adopted zoning requirements.  Courts in the 6th Circuit have found that 

lay opinion is not substantial evidence.  Cellco Partnership at 852 and T-Mobile Central, 

LLC v. Charter Township of West Bloomfield, 691 F.3d 794, 804 (6th Cir. 2012). They 

have also found that unsupported opinion is not substantial evidence. Cellco Partnership 

at 849.  Generalized expressions of concerns with “aesthetics” are not substantial 

evidence. Cellco Partnership at 851.  Claims the tower is unsightly are generalized 

expressions of aesthetical concerns and the same objection could be made by any 

resident in any area in which a tower is placed. Cellco Partnership at 852.  General 

concerns that the tower is ugly or unwanted near an individual’s residence are not 

sufficient to meet the 6th Circuit substantial evidence test.  T-Mobile Central at 800.  

Finally, anyone who opposes a tower in their backyard can claim it would be bad for the 

community, not aesthetically pleasing, or is otherwise objectionable, but such claims 

would not constitute substantial evidence. T-Mobile Central at 801.    

 

WHEREFORE, there being no ground for denial of the subject application and 

substantial evidence in support of the requested CPCN, Applicants respectfully request 

the Kentucky Public Service Commission: 

(a) Accept this Response for filing;  

(b) Issue a Certificate of Public Convenience and Necessity to construct and 

operate the WCF at the location set forth herein without further delay; and 

 

 



 
 

(c) Grant Applicant any other relief to which it is entitled. 

 
Respectfully submitted, 

 

      
______________________________ 
David A. Pike 
Pike Legal Group, PLLC 
1578 Highway 44 East, Suite 6 
P. O. Box 369 
Shepherdsville, KY 40165-0369 
Telephone: (502) 955-4400 
Telefax: (502) 543-4410 
Email:  dpike@pikelegal.com 

 

CERTIFICATE OF SERVICE 

 The undersigned hereby certifies that on this 1st day of June 2020, a true and 

accurate copy of the foregoing was electronically filed with the PSC and sent by U.S. 

Postal Service first class mail, postage prepaid, to Alexander S. Johnson and Rachel B. 

Grimes. 1312 W. Prong Locust Rd, Milton, KY 4005 and Timothy W. Dermon, 1048 

Fairview Ridge Road, Milton, KY 40045. 

      
______________________________ 
David A. Pike 
Attorney for Applicant 

  



 
 

LIST OF EXHIBITS 
 
 
A  Radio Frequency Report 
 
B  Real Estate Valuation Report 
 
C  Site Selection Report 
 
  



 
 

 
 
 
 
 
 
 
 
 
 

EXHIBIT A 
RADIO FREQUENCY NEED REPORT 

  



 
 
 

May 22, 2020 
 
 RE: Proposed Verizon Wireless Communications Facility 

Site Name: LV Locust 
 
To Whom It May Concern: 
 
    As a radio frequency engineer for Verizon Wireless, I am providing this letter to state the need for the 
Verizon Wireless site called Locust and its compliance to RF emission standards as set by FCC. The Locust cell 
site is necessary to achieve coverage and capacity needs in the Locust area along Locust Rd, Fairview Ridge Rd 
and to the surrounding residential areas. This site is necessary to provide this coverage and capacity that cannot 
be established in any other manner. Locust will provide needed capacity to offload the Carrollton and Milton 
sites. The sites are currently operating at or near maximum capacity in this area of the Verizon Wireless 
Network, limiting the ability of customer access to the network. This new tower is required as there is no other 
means of providing this service in this area. 
 
     Whenever possible, Verizon Wireless seeks out colocation opportunities. Colocation allows Verizon 
Wireless to increase capacity, coverage and services in a targeted area in a more timely manner and at less cost 
than building a new raw land site.  
 
      The height for the Locust site was determined through in-depth terrain modeling as well as signal 
propagation modeling. Due to the rising and falling terrain combine with the dense wooded area, it was 
determined that a centerline height of 240 feet was necessary to provide adequate coverage in the area. A lower 
height would greatly reduce coverage and result in the inability of the Locust site to operate properly in the 
Verizon Network. 
 
     The site will provide the quality coverage our customers expect and rely on; Customers will experience 
access to mobile voice and wireless data services previously unavailable, and support Homeland Security 
through enhanced 911 services. 
   
    This cell site has been designed, and will be constructed and operated in a manner that satisfies regulations 
and requirements of all applicable governmental agencies that have been charged with regulating tower 
specifications, operation, construction, and placement, including the FAA and FCC.   

 
    RF emission readings at this site in the accessible areas would be well below the applicable limits for FCC 
Uncontrolled/General Population and FCC Controlled/Occupational environments as outlined in 47 CFR 1.1301 
through 1.1319. The site would carry appropriate RF emission signage to the public entering the site area. 

 
    This site would transit frequencies within the licensed frequency bands and the power limitations set by FCC 
regulatory authority. The site would go through the complete rigorous regulatory process before it comes on-air 
to provide service to our customers. 
 

 
Sincerely, 



 
 
 
Gordon Snyder 
RF Engineer, Verizon Wireless 



 
 

 
 
 
 
 
 
 
 
 
 

EXHIBIT B 
REAL ESTATE VALUATION REPORT 

  





























































 
 

 
 
 
 
 
 
 
 
 
 

EXHIBIT C 
SITE SELECTION REPORT 

 
 



craig|and|associates 
7603 Blue Wing Drive 

Louisville, Kentucky 40258 
 
 
 
 
 
 
 
 
May 22, 2020 
 
Kent Chandler, Executive Director 
Kentucky Public Service Commission 
211 Sower Blvd 
P.O. Box 615 
Frankfort, KY  40602-00384 
 
RE: PSC Case No.: 2020-00139 

Site Selection Report 
Applicant: Cellco Partnership d/b/a Verizon Wireless and Skyway Towers, LLC 
Site Location: 1002 Fairview Ridge, Milton, KY 40045 
Site Name: LV Locust 

 
Dear Commissioners: 
 
This report is provided to explain the site development process used by the Applicants to 
identify the site selected for the new wireless communications facility proposed in the 
accompanying Uniform Application.   

 
Verizon Wireless and Skyway Towers Site Development Process 

           
Step 1: Problem Identification.  Verizon Wireless radio frequency engineers first 
identified a growing coverage and/or capacity gap in unincorporated Carroll County, 
northwest of the city of Carrollton.  The coverage objective for LV Locust is to provide 
VoLTE coverage in the area of Locust, Kentucky.  
 
Step 2: Search Area.  To help guide the site development team’s task of identifying a 
suitable location for a new wireless communications facility site, Verizon Wireless’ radio 
frequency engineers identified the geographic area where the antenna site must be 
located in order to close the gap and issued a map (called a search area) that identified 
the general area in which a new site must be located. In this instance, the search area is 
centered along Fairview Ridge Road/Hwy 1492 approximately 1-mile east of the county 
line. The search area features heavily wooded areas with steeply sloping terrain. A map of 
the search area is shown below.  
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A map showing the terrain of the search area is below: 
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Step 3:  Co-location Review. The site development team first reviewed the area within 
the search area for a suitable tall structure for co-location. In this case, there were no 
existing suitable structures within 2.5-miles of search area target coordinates.   
 
Step 4: Review of the Area’s Zoning Classification. Once the site development team 
determined that there are no available existing tall structures which are technically feasible 
and suitable for co-location, the team next reviewed local zoning requirements to identify 
parcels located within the search area that might be suitable from a land use perspective 
to host an antenna site. In this case, unincorporated Carroll County has not adopted land 
use regulations.   

 
Step 5: Preliminary Inspection and Assessment of Suitable Parcels. Once it was 
determined which parcels were technically feasible and available for leasing, the site 
development team visits the parcels and performs a preliminary inspection. The purpose of 
the preliminary inspection is: (1) to confirm the availability of sufficient land space for the 
proposed facility; (2) to identify a specific location for the facility on the parcel; (3) to 
identify any recognized environmental conditions that would disqualify the parcel from 
consideration; (4) to identify any construction issues that would disqualify the candidate; 
and, (5) to assess the potential impact of the facility on neighboring properties. In this 
case, they looked for a large parcel with natural vegetation that would provide ample 
separation and buffering from adjoining property owners.   
 
A parcel map of the area is shown below: 
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The following parcels were reviewed and removed from consideration for the reasons 
described below:  

 
Parcels within search area that are unsuitable for tower placement:  
 

Alexander Johnson and Rachel Grimes own the property south of 
Fairview Ridge Road in the central portion of the search area.  This 
entire parcel is heavily wooded and steeply sloping and is therefore not 
suitable for tower placement due to construction difficulties and 
environmental concerns.   

 
Parcels within search area that were removed from consideration based on 
communications with landowner:  
 

Mr. Robert Parker owns 558-acres in the western portion of the 
designated search area, but the property is unavailable. 
 
Mr. Timothy Dermon owns the 241-acres north of Fairview Ridge Road 
in the central portion of the search area.  According to the records of 
the Carroll County Property Valuation Administrator, Mr. Dermon 
currently resides in Jiangsu, China.  The site acquisition team was 
unable to establish contact with the landowner and therefore the 
property was removed from consideration.  

 
Step 6: Candidate Evaluation and Selection. After the preliminary site assessments 
were performed, the site development team ranked the candidates based on compliance 
with zoning regulations, the availability of ground space, topography, applicable 
environmental conditions, construction feasibility and the potential impact of the facility on 
neighboring properties. Available properties were submitted to Verizon Wireless radio 
frequency engineers for evaluation.  Considering the coverage objectives, parcel size, 
constructability and overall site design, Verizon Wireless radio frequency engineers chose 
the 135-acre farm owned by RWF Legacy Ranch, Inc. (parcel #06-03) just south of 
Fairview Ridge Road/Hwy 1492. As show on the map below, the nearest residential 
structure, which is not owned by RWF Legacy Ranch, Inc. is approximately 920’ to the 
northwest across Fairview Ridge Road/Hwy 1492.  
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As shown in the aerial photo below, the proposed site is located in a heavily wooded rural 
area with ample setbacks from surrounding land uses.   
 

 



6 
 

 
 
Photographs of the tower location are shown below: 
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Step 7: Leasing and Due Diligence.  Once a suitable candidate was selected, lease 
negotiations were commenced and site due diligence steps were performed, as described 
below. 
 
Leasehold Due Diligence: 

• A Title Report was obtained and reviewed to ensure that there are no limitations on 
the landowner’s capacity to lease and to address any title issues.   

• A site survey was obtained to identify the location of parcel features, boundaries, 
easements and other encumbrances revealed by the title search. 

• Review of environmental conditions.  
 

Engineering Due Diligence:  
• Utility access identified.  
• Grounding plan designed. 
• Geotechnical soil analysis performed to determine foundation requirements.  
• Foundations designed to meet the Kentucky Building Code lateral and subjacent 

support requirements. 
• Site plan developed. 

 
Federal Regulatory Due Diligence 

• Federal Aviation Administration (“FAA”)   
• Federal Communication Commission (“FCC”)    

 
Step 8: Application.  Once a lease is obtained and all site due diligence is completed, 
Skyway Towers and Verizon Wireless prepared and filed an application to construct, 
maintain and operate a communications facility.   
 

Conclusion 
 
Applicant’s site identification and selection process aims to identify the least intrusive of all 
the available and technically feasible parcels in a service need area.  In this case, the 
proposed site parcel offers substantial setback distance from all property lines and ample 
buffering between the site parcel and residences. The nearest adjoining residential 
structure is approximately 920’ from the tower site.  Tower placement at this location is the 
most suitable method of resolving the existing coverage and/or capacity gap in this area.    
 
Sincerely, 

 
Debbie Rhodes 
Craig & Associates 
7063 Blue Wing Drive 
Louisville, Kentucky 40258 
502-409-7076 office 
502-292-8117 cell 
Debbie.rhodes@caawireless.com 
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