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1 
2 I. INTRODUCTION 

3 Q. Please state your name, business address, and position, and provide a brief summary 

4 of your professional experience. 

5 A. My name is Christopher Heimgartner. I am the General Manager of Henderson Municipal 

6 Power & Light ("HMP&L"), an electric utility owned by the City of Henderson and 

7 governed by the City of Henderson Utility Commission Gointly "Henderson"). The utility 

8 is located at 100 Fifth Street, Henderson, Kentucky, 42420. I have held the position of 

9 General Manager since 2017. Since that time, I have overseen the negotiation and 

10 implementation of power-supply contracts to serve the City of Henderson and its 

11 inhabitants following the closure of the Station Two generating plant. I have also overseen 

12 the utility's integration into the Midwest ISO (MISO) market and the requisite designation 

13 of HMP&L as a market participant for the purpose of securing an additional power supply 

14 capable of meeting the needs of the utility's 12,000 customers. My responsibilities also 

15 include oversight of all other utility operations, including compliance, safety, emergency 

16 response and mutual aid, and board and community relations. I am familiar with the Station 

17 Two contracts as well as the numerous and complicated disputes that still exist between 

18 Henderson and Big Rivers and that Big Rivers is now asking the Commission to settle, 

19 manage, and oversee, presumably forever. Prior to serving as HMP&L's General Manager, 

20 I was employed for 25 years in various capacities with Pacific Gas & Electric Co., first as 

21 an engineer and later as a superintendent overseeing gas and electric operations and 

22 construction and maintenance crews in a high-growth area. I then spent three years as 

23 Customer Service and Energy Delivery Officer for Seattle City Light. After that, I served 

24 as Assistant General Manager of Distribution and Engineering Services for Snohomish 
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1 County Public Utility District in Everett, Wash., from 2009 until 2016. All told, I have 

2 some 39 years of experience in the utility industry. 

3 II. PURPOSE OF TESTIMONY 

4 Q. What is the purpose of your testimony? 
5 
6 A. The primary purpose of my testimony is to articulate Henderson's interest in this 

7 proceeding and its position with respect to the financial and other contractual disputes Big 

8 Rivers is asking the Commission to resolve. My intent is to correct the most significant 

9 misstatements and mischaracterizations Big Rivers has placed into the record concerning 

10 the history of its relationship with Henderson, the nature and extent of the remaining 

11 liabilities associated with the retirement of Station Two, and the reasons the parties to date 

12 have been unable to resolve their differences. Another purpose of my testimony is to point 

13 out for the Commission's benefit the complexity of and seemingly unlimited scope of the 

14 task Big Rivers wants the Commission to undertake. My testimony will also support 

15 Henderson's position that i) Big Rivers has miscalculated the amounts due from one party 

16 to the other to settle their financial disputes; ii) Henderson has correctly defined 

17 decommissioning and determined that the decommissioning of Station Two is complete; 

18 iii) Henderson has no further liability with respect to the Green Landfill; and iv) Henderson 

19 has not tried to keep Big Rivers from using city-owned joint-use facilities. 

20 Q. Are you sponsoring any exhibits? 

21 A. Yes. I have prepared the following exhibits: 

22 • Exhibit Heimgartner-1: Resume 

23 • Exhibit Heimgartner-2: May 25, 2016, letter 

24 • Exhibit Heimgartner-3: PSC Order dated January 5, 2018 
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• Exhibit Heimgartner-4: February 16, 2018, letter 

• Exhibit Heimgartner-5: November 10, 2017 email 

• Exhibit Heimgartner-6: April 11, 2019, letter 

Please identify any additional witnesses who will testify on behalf of Henderson and 

the issue or issues each witness will address. 

The following witnesses will provide additional testimony: 

Barbara Moll, Chief Financial Officer for HMP&L. Ms. Moll will verify the accuracy of 

the figures contained in the HMP&L Accounting Summary and will provide the 

methodology used to arrive at the amounts owed between HMP&L and Big Rivers to 

resolve their financial disputes. 

Brad Bickett, Reliability Compliance Manager for HMP&L. Mr. Bickett will confirm the 

adequacy of HMP&L's capacity reservation prior to the closure of Station Two and 

HMP&L's compliance with regulatory requirements for operating reserves. Mr. Bickett 

will identify and describe those Midcontinent Independent System Operator Inc. ("MISO") 

fees which Big Rivers incurred and which are attributable to HMP&L's load and will 

provide the correct calculation of MISO fees owed to Big Rivers. 

Seth Brown, Vice President of Transmission Services Department for GDS Associates Inc. 

Mr. Brown will describe two (2) specific types of MISO fees (Schedule 17 fees and 

Schedule 23 fees) that together account for a substantial portion of the fees Big Rivers 

seeks to recover from HMP&L and will explain why recovery of those fees would 

constitute a double recovery in violation of the MISO tariff. 
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Q. 

A. 

RELATIONSHIP OF THE PARTIES 

Has Big Rivers accurately described the history of the parties' relationship? 

While I believe the Commission is generally familiar with the relationship, I do 

find it necessary to correct certain misstatements and mischaracterizations contained in the 

Direct Testimony of Big Rivers President & CEO Robert Berry. 

It is true that the deterioration of the parties' relationship is traceable in part to 2009, 

when Big Rivers emerged from a period of receivership and assorted other legal troubles 

to regain control of its electrical system and resume responsibility for its rights and 

obligations under the Station Two contracts. A dispute soon developed concerning which 

party was entitled to take and sell surplus Station Two energy which exceeded what 

Henderson needed to serve its customers but which fell within the amount of generating 

capacity Henderson had reserved. Both parties wanted the energy because the market was 

strong and the energy was capable of being sold at a profit. At Big Rivers' request, the 

dispute was referred to arbitration, where a panel ultimately concluded the energy belonged 

to Henderson. Big Rivers nonetheless continued to deny Henderson access to the energy, 

claiming Henderson had failed to submit an acceptable scheduling protocol. In the absence 

of an approved protocol, Big Rivers continued to exploit what was then a robust power 

market and profit from sales of Henderson's energy. Henderson later brought suit in the 

Henderson Circuit Court to recover the revenue Big Rivers had received for sales of 

Henderson's energy between 2009 and 2016. The parties eventually resolved their dispute 

over this wanted energy and signed a Settlement Agreement specifically referencing the 

Henderson Circuit Court action, Civil Action No. 09-CI-693, on December 15, 2017. 

Energy provider E.ON, as guarantor for Western Kentucky Energy (WKE), paid 
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Henderson $6,250,000 on behalf of Big Rivers pursuant to the terms of a 2009 

Indemnification Agreement in which WKE indemnified Big Rivers for any losses Big 

Rivers might suffer in the event Big Rivers were deprived of the ability to take and sell 

Excess Henderson Energy and to pay Henderson the nominal sum of $1.50 per megawatt 

hour. 

During the time the parties were litigating their rights with respect to energy both 

parties wanted, market forces were creating a new category of energy which was not 

contemplated and not in existence at the time the Station Two contracts were drafted and 

executed and which was not considered an issue in the Settlement Agreement: unprofitable 

energy unwanted by either party. This new category of energy gave rise to a new dispute 

concerning which party should have to take and pay for energy which was not wanted by 

either party, but which had to be generated to keep the Station Two units in continuous 

operation under the terms of the contracts. Big Rivers responded by notifying Henderson 

that, beginning on June 1, 2016, it would no longer take and sell Henderson's energy unless 

the energy happened to be profitable. Otherwise, Big Rivers would sell the unwanted 

energy into the market on Henderson's behalf and allocate to Henderson the revenues, 

minus variable production costs. The new strategy would enable Big Rivers to preserve its 

ability to capture profits when the market was strong and shift losses to Henderson when 

the market was weak. The May 25, 2016, letter in which Big Rivers announced its new 

practice is attached as Heimgartner Exhibit -
1

2. Big Rivers later confirmed to the 

Commission that, also beginning on June 1, 2016, Big Rivers had changed the sequence in 

which it generated power from Station Two. Historically, Big Rivers operated Station Two 

so as to first generate the energy Henderson needed to serve its native load, followed by 
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1 energy associated with the Station Two capacity allocated to Big Rivers. Any excess 

2 associated with Henderson's reserved capacity was generated last. Beginning on June 1, 

3 2016, Big Rivers arbitrarily flipped the generation sequence so that all unwanted energy 

4 was generated immediately after Henderson's native load so as to ensure the unwanted 

5 energy was assigned to Henderson's capacity reservation. This meant the units, when 

6 operated at what Big Rivers represented to be minimum operating levels, would produce 

7 little or no uneconomic energy attributable to Big Rivers' allocation. And yet Big Rivers 

8 would retain the ability to cherry pick profitable energy with wide profit margins. The 

9 change in generation sequence violated the practice Big Rivers had agreed to follow under 

10 its Indemnification Agreement with WKE and violated the course of dealing the parties 

11 had followed for more than four decades. 

12 On July 29, 2016, with the Henderson Circuit Court action involving wanted energy 

13 still pending, Big Rivers filed an application asking the Commission to declare Big Rivers 

14 not responsible for variable costs associated with the production of unwanted energy and 

15 to assign those costs to Henderson instead. There is no mistaking Big Rivers' 

16 understanding of the type of energy at issue before the Commission. Big Rivers President 

17 & CEO Robert W. Berry described the distinction in his rebuttal testimony filed in that 

18 · case: 

19 "The difference in the definitions, which centers on whether energy 
20 within Henderson's reserved capacity that is subject to a third party 
21 sale is characterized as Excess Henderson Energy, is immaterial to 
22 the question of who is responsible for the variable costs of producing 
23 energy within Henderson's capacity reservation that neither 
24 Henderson nor Big Rivers wants. Henderson acknowledges that it is 
25 responsible for the variable costs of energy it sells to a third party. 
26 It is the responsibility for the variable costs of producing the 
27 remaining Excess Henderson Energy, which I refer to as the 
28 "unwanted Excess Henderson Energy," that is the subject of this 
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proceeding." (PSC Case No. 2016-278, Rebuttal Testimony of 
Robert W. Berry, p. 7, lines 11-18). 

Big Rivers represented to the Commission both in its application and in sworn 

testimony that its newly minted practice was to sell unwanted energy on Henderson's 

behalf and credit Henderson with the revenue to offset variable production costs. For 

example, Mr. Berry testified in response to a question from Commission counsel at the 

February 7, 2017, hearing on Big Rivers' application: 

Q. For the actual costs of the coal and reagent that is being used 
to generate the energy attributable to Henderson, are those 
costs being netted in any way from the energy that Big 
Rivers uses to sell into the market? 

A. We are, we are netting the cost with Henderson on the MISO 
revenues that we receive from that energy going into MISO. 
We net that difference between that revenue and the expense 
of the refuel and reagent and send Henderson checks, 
although they have returned those checks. (PSC Hearing, 
Case No. 2016-278 Robert W. Berry testimony at 25:12 
through 25:56; February 7, 2017) 

On January 5, 2018, three weeks after the parties had executed the December 2017 

Settlement Agreement resolving the Henderson Circuit Court dispute involving wanted 

energy, the Commission entered an Order finding Big Rivers not obligated to take or pay 

the variable costs of producing unwanted energy. The language of the 2018 PSC Order 

confirms that any energy Henderson wanted to take and schedule for sale to a third party, 

i.e. wanted energy, was excluded from the issue Big Rivers had asked the Commission to 

decide. The issue before the Commission was whether Big Rivers was responsible for 

paying the variable production costs of energy neither party wanted to take or sell. This 

issue was separate and distinct from the issue Henderson had raised in the Henderson 
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Circuit Court claim, namely Henderson's right to receive revenue associated with the 

energy Henderson wanted to access and had a contractual right to take and sell. 

Soon after the parties settled the Henderson Circuit Court claim, the parties jointly 

filed an Agreed Order dismissing the case as settled. No such dismissal was filed with the 

Commission because the issue Big Rivers had raised in its application was still alive and 

well. Big Rivers did not take any steps to withdraw its application and still has not asked 

the Commission to set aside its Order. If Big Rivers believed the December 201 7 

Settlement Agreement resolved the issue involving unwanted energy, then Big Rivers 

would have to have done one or both of those things. If Big Rivers believes the Settlement 

Agreement resolves the unwanted-energy issues, then Big Rivers' remedy is to seek 

enforcement of the agreement in the Henderson Circuit Court. 

No sooner had the Commission entered its Order than Big Rivers reversed the 

position Big Rivers had taken in front of the Commission. Big Rivers now claimed that, 

even if Henderson were to agree with Big Rivers and accept responsibility for the variable 

production costs of unwanted energy, Henderson would owe Big Rivers the variable costs, 

but would not be entitled to the revenue associated with the sale of that energy. Big Rivers 

began to take the position that Henderson received all of the revenue it was entitled to 

receive for the sale of excess energy, regardless of whether the energy was wanted or 

unwanted, when the parties settled the Henderson Circuit Court claim (see Big Rivers' 

response to Item No. 11 of Henderson's first data requests). Big Rivers appears to have 

overlooked the fact that the claim for wanted energy is the only type of claim for which 

WKE indemnified Big Rivers as part of the 2009 "unwind" transaction. Had the claim 
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involved energy Big Rivers did not want and could not have sold at a profit, E.ON would 

not have paid a settlement. 

Nevertheless, letters from Big Rivers to Henderson dated after the date of the 

Commission's Order began to characterize the remittance of the unwanted-energy revenue 

as a "settlement" offer. The revenue Big Rivers told the Commission it was passing through 

to Henderson now became leverage to extract further concessions from Henderson. A letter 

dated February 16, 2018, attached to my testimony as Heimgartner Exhibit-4, includes an 

exhibit reflecting the net amount due Henderson as a result of Big Rivers' having used 

Henderson's coal and lime to generate unwanted energy until Henderson's supply was 

depleted and then supplying the shortfall. However, the offer to remit the revenue was 

conditioned upon Henderson's acceptance of other proposed settlement terms. 

Big Rivers was aware prior to the signing of the Settlement Agreement that the only 

dispute addressed in the settlement was the dispute involving wanted energy and raised in 

Civil Action No. 09-CI-693. Not only does the Settlement Agreement explicitly say so, but 

Big Rivers' counsel acknowledged in an email dated November 10, 2017, that "nothing in 

this settlement agreement affects or has anything to do with the PSC case." A copy of the 

email is attached to my testimony as Heimgartner Exhibit-5. Big Rivers cannot assert the 

Settlement Agreement as a basis for its position and yet ask the Commission to interpret 

the agreement. Jurisdiction over the substance and scope of the Settlement Agreement 

likely lies with the Henderson Circuit Court. 

In the absence of Henderson's agreement to accept other liabilities, Big Rivers now 

wants Henderson to pay millions to reimburse Big Rivers for coal and lime purportedly 

used to generate unwanted energy, write off millions more in Henderson-owned coal and 
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lime used until the supply was depleted, and forego millions in MISO revenue to help offset 

those costs. Such a result would produce a windfall to Big Rivers, threaten Henderson's 

financial stability, and harm Henderson taxpayers at a time when funding for municipal 

services is in serious jeopardy. 

Big Rivers' post-settlement attempt to erase the well-documented distinction 

between wanted and unwanted energy is a glaring example of the disingenuous approach 

Big Rivers has often taken in its dealings with Henderson and is one of the main reasons 

the parties have reached a stalemate. Others include i) the unauthorized registration of the 

Station Two units in the Midcontinent Independent System Operator (MISO) market and 

the assignment of related fees to Henderson without corresponding benefit; ii) a unilateral 

attempt to raise Henderson's capacity reservation for Fiscal Year 2018-2019; iii) a demand 

without contractual basis for Henderson to help fund a Green Landfill expansion; iv) a 

demand that Henderson agree to decommissioning costs unlimited in scope or duration; v) 

the surreptitious inclusion of employee severance costs in the proposed Station Two 

operating plan for Fiscal Year 2018-2019 after Henderson clearly declined an invitation to 

share in those costs; and vi) the discontinuance of Big Rivers' longstanding practice of 

providing Local Balancing Authority (LBA), Market Participation (MP) and Meter Data 

Management Agent (MDMA) services immediately upon securing Henderson's agreement 

to retire Station Two earlier than previously agreed. 

Most recently, Big Rivers denied a wholly unrelated request from the Henderson 

Water District to install a pump in the intake structure at Big Rivers' Sebree plant for no 

apparent reason other than to create leverage in its dispute with Henderson. 
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Q. 

A. 

Does Henderson have any objection to the Commission deciding the disputed issues? 

Yes. My understanding is that the Commission's job is to regulate utility rates and 

service standards, neither of which is implicated in Big Rivers' application. It is also my 

understanding that the Commission's authority does not extend to cities, except in those 

narrow circumstances where a city and a utility execute a contract that fixes a rate or service 

standard. The issues remaining in dispute between Henderson and Big Rivers are so 

complex in nature and so far removed from issues of utility rates or service, it is difficult 

at first blush to understand why Big Rivers thinks the Commission can or should get 

involved. If Big Rivers can invoke Commission jurisdiction simply by claiming a 

contractual obligation might eventually cause it to raise rates, then every person, branch of 

government, and private business considering entering into a contract with a regulated 

utility should exercise caution lest it find itself unwittingly subject to Commission 

jurisdiction rather than the jurisdiction of the courts. 

Big Rivers appears to take the position that no dispute involving Big Rivers should 

escape Commission scrutiny. An examination of the Commission's mission points to the 

reason. The Commission's mission statement plainly states the Commission's charge is to 

"foster the provision of safe and reliable service at a reasonable price to the customers of 

jurisdictional utilities while providing for the financial stability of those utilities by setting 

fair and just rates, and supporting their operational competence by overseeing regulated 

activities." Big Rivers is well aware of the standard the Commission must apply and 

repeatedly exploits the Commission's mission to Big Rivers' advantage. Big Rivers has 

made a routine practice of manipulating its contractual relationship with Henderson to Big 

Rivers' advantage and then bringing the inevitable dispute to the Commission under the 
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Q. 

A. 

guise of a rates and service issue. Because Henderson is being treated as a jurisdictional 

utility based on the alleged contractual impact on Big Rivers' rates and service, 

Henderson's customers should be afforded the same standard of reasonableness and 

fairness as Big Rivers' customers and Henderson should be subject to the same standard 

of fairness as any other regulated utility. 

However, to circumvent the judicial limitation applicable to Commission review of 

contract issues, Big Rivers simply announces a new practice that contravenes the parties' 

course of dealing, unilaterally and arbitrarily assigns new or higher expenses to Henderson 

that Henderson is not obligated to pay, asserts that every expense always affects rates, and 

then exploits its character as a regulated utility to gain approval for its decisions. Big Rivers 

now wants the Commission to interpret at least one contract and potentially two if the 

Settlement Agreement resolving the Henderson Circuit Court case requires interpretation. 

Big Rivers also, among other things, wants the Commission to simply rubber stamp those 

expenses Big Rivers deems to be decommissioning expenses when even the power industry 

has not adopted a universally applicable definition of what constitutes decommissioning. 

The Commission simply is not designed to function in this way. 

What is the status of the other litigation between Henderson and Big Rivers? 

Henderson has appealed the Commission's Order issued in Case No. 2016-278 to 

the Franklin Circuit Court on jurisdictional and other grounds and has asked the Court to 

set aside the Order. Big Rivers has filed a Counterclaim to enforce the Order and recover 

the variable production costs of unwanted energy. Henderson has filed a responsive 

Counterclaim to demonstrate that the amount of revenue Big Rivers received from the sale 

of unwanted energy exceeded the variable costs of producing that energy and that Big 
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Rivers thus could not maintain a claim. The appeal and counterclaims are stayed pending 

the Commission's decision in this proceeding. 

Henderson has also brought suit against Big Rivers in the Henderson Circuit Court 

to recover amounts due to Henderson in settlement of the Station Two budgets for the fiscal 

years that ended in 2018 and 2019. Henderson Circuit Court Judge Karen Wilson has 

recused herself to avoid any appearance of conflict and the parties are awaiting 

appointment of a special judge. 

Two other actions remain pending in the Webster Circuit Court. In the first, 

Henderson is seeking a declaratory order concerning the validity of a provision in the 

Station Two deed, which provides that title to the Station Two property shall revert to Big 

Rivers when plant operations cease and when bonds related to the completion of Station 

Two are retired. On July 2, 2020, the Court issued an Order confirming the validity of the 

reversion provision. The Court found questions of fact concerning the date plant operations 

ceased and the date related bonds were retired and denied competing motions for Summary 

Judgment. The second action pending in the Webster Circuit Court is Henderson's request 

for a declaratory order that Henderson has correctly calculated its share of expenses related 

to closure and post-closure care of the Reid-HMPL Ash Pond. Big Rivers has moved for a 

stay, but the hearing on that motion has not been held. 

Has Henderson made any further attempts to resolve its disputes with Big Rivers 

since the date of the Informal Settlement Conference? 

Henderson has communicated to Big Rivers its interest in a fair settlement of all 

issues on numerous occasions. However, the only resolution that appears to interest Big 

Rivers is one in which Henderson incurs unlimited expense without a contractual 
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obligation to do so and without receiving a corresponding benefit. As a steward of public 

funds, Henderson cannot and will not voluntarily obligate our ratepayers to subsidize Big 

Rivers' members. 

For example, Big Rivers wants Henderson to write off millions of dollars in fuel 

and reagent Big Rivers arbitrarily used from Henderson's supply to generate unwanted 

energy. Big Rivers also wants Henderson to reimburse Big Rivers for fuel and reagent Big 

Rivers claims to have used from its own supply when Henderson supposedly did not have 

enough to generate unwanted energy. On top of all this, Big Rivers wants to keep all 

revenue received from the sale of unwanted energy, a position directly at odds with what 

Big Rivers previously testified to before the Commission. 

Big Rivers also wants Henderson to help fund an expansion of Big Rivers' Green 

Landfill for the sole purpose of extending the life of the landfill, despite the fact that 

Henderson has already paid its share of landfill expenses and despite the fact that the 

existing dimensions of the landfill are adequate to contain any ash-pond dredgings 

attributable to Henderson. The list goes on. Big Rivers wants Henderson to incur unlimited 

and as-yet unconfirmed decommissioning expenses based solely upon Big Rivers' notion 

of what constitutes "prudent utility practice." 

At the request of Henderson Mayor Steve Austin, Henderson and Big Rivers 

recently attempted to renew settlement negotiations, but the attempt was not successful. 

Henderson has suggested to Big Rivers that the parties try to resolve the dispute in 

mediation, but Big Rivers has declined the offer. Given the complexity and scope of the 

issues, it seems reasonable that an experienced mediator would be better suited to resolve 
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these contractual, environmental, decommissioning, and financial issues than an agency 

focused on rates and service issues. 

UNWANTED ENERGY VARIABLE COSTS AND REVENUE 

How does Henderson believe the dispute concerning the costs and revenue associated 

with unwanted energy should be resolved? 

Big Rivers is aware - and was aware at the time the Commission issued its Order 

in Case No. 2016-278 - that the unwanted energy then at issue before the Commission is 

and was separate and distinct from the wanted energy which was at issue in a civil action 

pending before the Henderson Circuit Court at the time Case No. 2016-278 was filed and 

which was the subject of a Settlement Agreement dated December 15, 2017. The 

Commission's Order in Case No. 2016-278 was based upon Big Rivers' representations 

and upon the equitable premise that whichever party would be held responsible for the 

variable production costs of unwanted energy would also be entitled to the MISO revenue 

or to a credit against those costs in the amount of the MISO revenue. Section 6.7 of the 

parties' Power Sales Contract, as amended in 2005, provides support for the premise that 

the party taking the energy is responsible for the variable costs of producing that energy. It 

follows that whichever party takes the energy and pays the variable production costs is 

entitled to receive the revenue from the sale of that energy. 

Henderson's appeal of the Commission's Order remains pending and Henderson 

has not accepted responsibility for the variable costs at issue in Case No. 2016-278. Even 

if Henderson were to accept responsibility for those costs, however, Big Rivers has taken 

a position contradictory to the position it took before the Commission and now claims any 

revenue that would be due Henderson was included in the resolution of the wanted-energy 
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claim. (Direct Testimony of Paul Smith, p. 7, lines 4-19; Big Rivers response to Item No. 

13 of Henderson's First Data Requests). 

In a letter dated April 11, 2019, attached to my testimony as Exhibit Heimgartner-

6, Big Rivers provided Henderson with an updated version of the Exhibit A attached to its 

letter of February 16, 2018. The updated exhibit again indicates that Big Rivers used 

Henderson's supply of coal and lime to generate unwanted energy until the supply was 

depleted and then used Big Rivers' coal and lime to generate the remainder. The exhibit 

reflects Big Rivers' receipt of MISO revenue in the sum of $16,955,597 for the sale of 

unwanted energy from June 1, 2016, the date Big Rivers implemented its new practice, 

through January 31, 2019, the date Station Two ceased operation. Big Rivers has 

acknowledged that Henderson is entitled to the MISO revenue, less variable costs, 

associated with unwanted energy generated after the date of the 2017 settlement payment. 

Accordingly, Big Rivers has credited Henderson for revenue net of costs in the amount of 

$3 ,310,482 for that time period in the Interim Accounting Summary attached to the Direct 

Testimony of Big Rivers Chief Financial Officer Paul Smith in Big Rivers' pending 

application. The exhibit indicates that Big Rivers made up coal and lime shortfalls after 

Henderson's supply was depleted and paid other costs so that the total cost to Big Rivers 

of generating unwanted energy from June 1, 2016, through January 31, 2019, was 

$15,810,204. It is important to note that these figures do not account for the $2,149,084 in 

Henderson-owned coal and $1,351,135 in Henderson-owned lime Big Rivers purportedly 

used to generate unwanted energy before declaring Henderson's supply depleted. Under 

this scenario, Henderson must absorb $15,810,204 in variable costs and must write off coal 

and lime totaling $3 ,500,219. Henderson also would have to accept payment of $88, 191 
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for energy Big Rivers elected to take and which produced net revenue to Big Rivers totaling 

$2,482,079 (Big Rivers' response to Item No. 11 of Henderson's First Data Requests). If 

Henderson is to consider accepting Big Rivers' position and incur responsibility for the 

variable production costs of unwanted energy, then Big Rivers must remit to Henderson 

the full amount of revenue collected since June 1, 2016 - including the $10,696,158 

collected from June 1 through December 31, 2017 - and not just the $6,259,439 collected 

after the date of the settlement payment and already credited to Henderson' s account. As 

Big Rivers correctly represents in Exhibit Moll-2, this calculation results in a net total 

payment from Big Rivers to Henderson in the amount of $1 ,233,584, not including the coal 

and lime Henderson would have to write off. The payment would have to be made and not 

conditioned upon any other settlement terms. 

BUDGET SETTLEMENTS FOR FISCAL YEARS 2018 AND 2019 

What is Henderson's position concerning amounts due from one party to the other in 

settlement of the Station Two operating plans for Fiscal Years 2018 and 2019? 

Henderson Chief Financial Officer Barbara Moll has prepared an accurate accounting of 

the amounts due between the parties in settlement of the Station Two budgets for the last 

two fiscal years the plant was in operation. Henderson's Accounting Summary, attached to 

Ms. Moll's testimony as Exhibit Moll-4 corrects Big Rivers' miscalculations, which are 

based upon an inaccurate capacity reservation for Henderson and which assign expenses 

to Henderson that Henderson is not obligated to pay. After adjusting to reflect the correct 

capacity reservation and to eliminate expenses Henderson is not obligated to pay, my 

calculations indicate that Big Rivers owes Henderson $6,359,736 in settlement of the 

operating plans for those fiscal years. 
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MISO FEES 

Is Henderson contesting the fees Big Rivers has assessed to Henderson as a result of 

Big Rivers having acted as Henderson's market participant in the MISO market? 

Yes. While Henderson is not contesting responsibility for legitimate MISO fees for which 

Henderson received a service or corresponding benefit, Henderson is not responsible for 

most of the fees Big Rivers wants Henderson to pay dating back to the date Big Rivers 

registered the Station Two units in the MISO market over Henderson's objection and with 

knowledge Henderson was in the process of negotiating with another potential market 

participant. As explained in greater detail in the testimony of Brad Bickett, HMP&L 

Reliability Compliance Manager, Henderson is responsible for only a fraction of the $1.4 

million in MISO fees Big Rivers wants Henderson to pay. Another witness, Seth Brown, 

Vice President of Transmission Services of GDS Associates Inc., will explain that the 

assessment of charges under certain schedules constitute double recovery and a violation 

of Big Rivers' MISO tariff. Other fees are not recoverable because Big Rivers failed to file 

the appropriate Service Agreement with the Federal Energy Regulatory Commission 

(FERC). 

17 VII. DECOMMISSIONING COSTS 

18 Q. What, if any, responsibility does Henderson have with respect to the decommissioning 

19 
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of the Station Two plant? 

Section 8 of the parties' Joint Facilities Agreement provides for the parties to share 

decommissioning costs in the proportion in which they shared capacity during the life of 

Station Two. Henderson's position is that the Station Two plant has been decommissioned 

since the plant was brought to "safe, dark, and dry" status in April 2019. Big Rivers has 
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1 not cited any legal requirement or industrywide justification for the plant to be 

2 decommissioned in the manner or to the extent Big Rivers recommends, nor is there a 

3 requirement that activities associated with decommissioning be completed on a particular 

4 timeline. Additionally, the Webster Circuit Court on July 2, 2020, upheld the validity of a 

5 deed provision calling for title to the Station Two property to revert to Big Rivers when 

6 plant operations cease and when bonds related to the completion of the plant are retired. 

7 The plant ceased to operate on January 31, 2019, and has since been brought to "safe, dark, 

8 and dry" status. Station Two thus has been decommissioned. Upon transfer to Big Rivers, 

9 any decisions to perform further activities and any costs associated with those activities 

10 belong solely to Big Rivers. 

11 VIII. SEVERANCE COSTS 

12 Q. 

13 

14 A. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Is Henderson contesting responsibility for a share of severance costs Big Rivers paid 

to its employees? 

Yes. As an employer who assigned a portion of its work force to staff Station Two, 

Big Rivers decided when the plant closed to offer severance packages to certain employees 

formerly assigned to the plant. Henderson has never knowingly paid severance costs for 

other Big Rivers employees and has no contractual obligation to do so. As a result, 

Henderson declined Big Rivers' invitation to share in the cost of the severance packages it 

had offered certain employees. Nevertheless, Henderson discovered in reviewing the 

proposed operating plan for Fiscal Year 2019 that Big Rivers had assigned Henderson a 

share of the severance costs, although the costs were not delineated as such. Even if 

Henderson were to agree to absorb a share of severance expenses, which it does not, its 

share would not be calculated the way Big Rivers wants. Not only are the costs calculated 
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according to an improper capacity reservation, it is my understanding that some employees 

who received severance packages were categorized under the General and Administrative 

(G&A) budget, meaning Henderson paid a lesser percentage of their salaries during the life 

of Station Two. Big Rivers can reassign employees or incentivize separation in any manner 

it chooses. But Big Rivers is not entitled to assign unapproved costs to Henderson without 

contractual authority and with full knowledge that Henderson has no obligation to pay. 

GREEN LANDFILL 

Does Henderson contest responsibility for costs associated with Big Rivers' Green 

Landfill? 

Yes. Section 6.1 of the Joint Facilities Agreement obligates Henderson to share in 

the costs of operating and maintaining joint-use facilities, including the Station Two ash

pond dredgings, "so as to assure the continuous operation of the parties' respective 

generating station or stations served thereby." Section 8.1 of the agreement states that this 

obligation remains in effect "so long as either party continues to operate or maintain a 

generating station which is served by any such joint-use facility." Neither party is currently 

operating or maintaining a generating station which is "served by" the Station Two ash

pond dredgings. Therefore, Henderson no longer has a contractual obligation to operate or 

maintain any joint-use facilities, including the Station Two ash-pond dredgings. 

It is my understanding that Big Rivers has undertaken a three-phase expansion of 

its landfill, which is expected to extend the life of the landfill by some 20 years. My 

knowledge of this project is limited to that contained in the statements Big Rivers has made 

in its application and exhibits, along with its responses to data requests. There is nothing 

to indicate Big Rivers used competitive-bidding procedures to secure bids for the landfill 
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project as Big Rivers would have to have done if Henderson were obligated to commit 

public funds to the project. However, to the best of my knowledge, there is nothing in the 

Station Two contracts that obligates Henderson to incur any additional expenses with 

respect to the operation or maintenance of the ash-pond dredgings, much less to continue 

incurring expenses for the next 20 years or more until Big Rivers decides to retire its 

landfill. Henderson has already paid the costs it was contractually obligated to pay with 

respect to the operation, maintenance, and disposal of the ash-pond dredgings. 

JOINT-USE FACILITIES 

Describe the dispute concerning Big Rivers' use of joint-use facilities owned by 

Henderson and located on Big Rivers' property. 

Henderson does not object to Big Rivers' continued use of joint-use facilities. However, 

Henderson does not agree with Big Rivers' calculations as to how the costs of 

decommissioning those facilities should be allocated. For example, the ash pond is 

identified in the Joint Facilities Agreement as a joint-use facility and is subject to shared 

closure costs. Henderson and Big Rivers have reached differing conclusions concerning 

each party's share of closure costs. Henderson has filed an action seeking a declaratory 

order from the Webster Circuit Court confirming that Henderson's calculation of its 

responsibility for ash-pond closure costs is correct. That action remains pending. 

CONCLUSION 

Does this conclude your testimony? 

Yes. 
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Christopher Heimgartner 

( 425)315-2939 Heimgal'tner@comcast.net 

UTILITY EXECUTIVE 

Senior executive acknowledged for delivering superior results in utility operations. 
Created industry leading team for grid modernization and integrated utilfty scale energy 
storage. Drove all emergency response at two public utilities .. Successful in focusing utility 
on basic functions related to delivering great customer servi\e and value. Delivered solid 
financial results in challenging environments. Created utility- wide Asset Management 
program, initiatives to improve s.ervice quality, and Security and Emergency Management 
functions. 

Professional Strengths Include: 

* Operations Management 
* Communications 

* Emergency Management * Labor Relations 
* Internal Controls * Energy Storage 

* Infrastructure renewal 
* Employee Development 

* Customer Service * Recruiting 
* Productivity/ Efficiency Improvements 

Professional Experience 

Henderson Municipal Power and Light 
General Manager (CEO) 

2017 to Present 

I lead a public power utility, in Western Kentucky. HMP&L has 12,000 electric customers, a 
small telecommunications business, and NERC covered transmission and substations. All 
power is currently purchased through contracts or on the MISO market. I lead all 
operations at the utility includ'ing P&L, compliance, safety, emergency response and mutual 
aid, and Board and Community relations. 

Contributions and Results: 
• Created a Strategic Plan for the Utility. 
• Completed first ever IRP for the Utility. 
• Completed and implemented a Succession Plan for all critical utility positions. 
• Settled some of the outstanding litigation, and secured a substantial settlement. 
• Created and implemented a LED streetlight replacement plan. 
• Created and implemented an Asset Management program. 
• Created and implemented a technology roadmap for the Utility. 
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Snohomish County PUD 2009 to 2016 
Assistant General Manager - Distribution and Engineering Services (D&ES) 

D&ES includes all aspects of T&D and Substations: Metering, Telecommunications, 
Vegetation Management, Apprenticeship training, Fleet, Real Estate, Energy Control Center, 
and Environmental Affairs. D&ES has over 500 employees, a budget of $100 million 
capital, and $4'0 million in O&M, with employees in 7 headquarters covering a 2,200 square 
mile service territory, and serving 335,000 customers. 

Contributions and Results: 
• Created a formal Emergency Response organization de1ivering efficient restoration for 

the two largest storms in the utilities' history (both in 2015). Restoration 50% faster 
than historical norms. · 

• Created high performing team to build Smart Grid infrastructure for rapidly growi'ng 
Utility. Major components include: Fiber-optic communications between all 
substations and facilities, Distribution Automation pilot with embedded Field .Area 
Network, converting over 65 analog substations to digital controls and meters, building 
test lab, installing and operating Distribution Management System, and installing the 
first two of four utility scale energy storage devices. 

• Improved reliability performance, and financial performance as COO for the Utility. 
SAIDI is 80 for 2015 and SAIFI is 1.0. Met all budgets and completed all budgeted work 

• Replaced aged SCADA system with modern EMS/DMS/OMS from GE. Created OT 
department to oversee new systems. Established small self-healing grid (FISR) with 
new DMS system, saving S minutes of SAIDI for system each year. 

• Replaced over 5,000 deteriorated poles and 250 miles of deteriorated cable. Brought 
utility onto a 5-year trimming cycle. Initiated program to replace all HPS streetlights 
with LED fixtures, to be completed in 2018. 

• Built four new substations, connecting over 27,000 new customers, and constructed 
new Control Center and Local Office. 

• Installed first utility scale storage system in the Northwest, with three operating by 
early 2017. Automated 83 of 90 substations, and completed the fiber communications 
ring. Recognized as national leaders in implementation and integration of Smart Grid 
technologies on distribution systems. 

• Created and implemented succession plan for the Division. Filled the last four direct 
report positions with top internally-developed talent. 

Seattle City Light, Seattle, Washington 2006 to 2009 
Customer Service and Energy Delivery Officer (CS.ED) 

CSED takes care of the 395,000 retail electric customers of Seattle City Light. CSED's 1,000 
employees handled the billing cycle as well as the emergency response, transmission, 
distribution, and substations, engineering, operations, and construction for the utility. 

Hired.in 2006 to create, organize, and staff, six new Divisions within CSED. Reorganization 
began with hiring new Superintendent in 2004 as part of recovery from the West Coast 
Energy Crfsis of 2000 and 2001. 

Christopher Heimgartner (425)315-2939 Heimgartner@comcast.net Page 2 
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Contributions and Results: 
• Created Asset Management program ($30 million over 5 years). Involved staffing 

additio,ns, software implementation, business process changes, and asset inventory 
changes. 

• Led recovery effort after major area windstorm of December 2006. Created work team 
and processes to institutionalize lessons learned from this devastating storm. 

• Led effort to rebuild relationships with 14 unions representing over85% of employees. 
• Brought culture based safety improvement effort into Seattle City Light. Since late 2006 

the rate of reportable injuries has fallen more than 50%. 

Pacific Gas and Electric Company 1981 to .2006 

Superintendent - Fresno Division 2003 to2006 

Managed compliance operations, general maintenance, customer connections, and 
emergency response, for Fresno, Kings, and Tulare county operations of PG&E. Led 220 gas 
& electric construction and maintenance workers. 

Superintendent - General Construction (Fresno) 1995 to 2003 

Managed all heavy gas and electric construction crews for southern end of PG&E system. 
Directed workforce of 200 regular employees, 100 contract. Mutual Aid point of contact. 

Superintendent - Fresno Division 1991.to 1995 

Newly created position to oversee all gas and electric maintenance and light construction 
for Fresno, Kings, and Tulare county operations for PG&E. Line responsibility for eight 
service centers and 360+ employees. 

Senior Electric Distribution Engineer - Oakland 1987 tol991 

Provided technical leadership for electric distribution group of capacity and protection 
engineers, distribution designers, and facility mappers. Involved in emergency response 
for 1989 Loma Prieta Earthquake, and 1991 Oakland Hills fire. 

Engineer Trainee, Engineer, Distribution Engineer 1981 to 1986 
Entry level engineer in high growth area just north of Silicon Valley. Promoted to 
Supervisor in this group in 1983. 

Education 

Master of Business Administration, St. Mary's College, Moraga, California 

Bachelor of Science, Electric Power, Rensselaer Polytechnic Institute, Troy, New York 

Associations 
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Kentucky Municipal Utility Association Board Member 
APPA Mutual Aid Working Group 
Western Energy Institute, Board of Directors Member (Past) 
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May 25, 2016 

Mr. Gary Qultk 
Henderson Munidpal Power & light 
P.Q, Box 8 

Henderson, KY 42419 

201 Third Slreef 
RO. Box .2~ 
·Henqerson, KY 424l?~002:4 
270-827-25ti 1 
www.blgrlveir~.com 

Re: Power Sales Contract betwe~n the CitY of Henderson, Kentutky·and ·eig RJvers Rural 'Ei~~trh:: Co~ 
Operative .Corporation dated· August 1, 1970, as amende.d - Sectiol) 3.$· 

Dear Gary: 

As you are aware, Big Rivers Electric Corporation (hereinafter "Big Rivers"). has forsbme tirne .now been 
in qlscussions with the City of Henderson, Kentucky (berelnafter"Clty'') regarding the ongoing costs 
associated with .generating power from Station Two. On multlple occasions over th.e la.st year, Big Rivers 
has advised the City that power often can be purchased on the wholesale market for less than. the 
variable costs associated with producing power at Station T~•JO , Because the power generated from 
Station Twb during these time. periods ls not economically competitive, Big Rivers has rec~mmended 
various alternatives to the City regarding modifications that should be made to the.ortgoln.g operations' . 
of Station Two to help maintain the economic competitiveness of'the power beJng pro~uted from 
Station Two and lower the costs of serving the load of both Big Rivers and the City. In par:tlclJJ~t; Big 
Rivers recommended to-the City that at least one of the Station Two uh its be idled until ·s.uch tlm9:as It 
becomes economically competitive to resume generation of electridty fro.m both .units on a full'tlme 
basis. Up to this point, however, the City has not been Interested In this approaGhr or any other: 
approach recommended .by Big Rivers to address the.economic: competltiven!'!SS oftnese units. Rather, · 
the City has insi~t.ed that both Station Two units be operated on a must run basis d'esplte the fact that 
they are frequently not producing economically competitive electricity. As such, puring these times, BJg 
Rivers has been forced to address the reliability issues assoclatedwlth the genera.tlorfof powedrom 
Station Two When It is not needed to serve either party's existing load by sel(lng the Excess Henderson 
Energy ihtc>tfle market at a loss. 

As a generi!I matter, Big Rivers has historically exercised its rights underSectioh 3.8(a) ofth·e :Power Sales 
co·ntract between the City and Big Rivers dated August 1, 1970, as amended (hereinafter ''Contract") by 
purchasing energy associated with the City's reserved capacity from Station Two that has not been 
scheduled or taken by the City (such energy being referred to hereinafter as ,;Excess Henderson Energy"). 
lh addition, Big Rivers has compensated the City In accordance with the terms of S¢ction 3:8(c) :of the 
Contract when it has exercised this right to purchase and utilize the Excess Henderson Energy, including 
providing, at its own cost, the full replacement of all fuels and reag!'!nts consumed from StatlonTwo f4el 
and reagent reserves for the production of the Excess Henderson Energy and·p~yln.g the portion ofthe 
sludge disposal costs attributable to the Excess Henderson ,Energy (hereinafter coliectiveiy'referred to as 



Mr. Gary Quick 
May25, 2016· 
Page Two 

"Variable CO$ts"). Given chang.es in the marketplace, particularly-the low price .of natural gas/,the~e have · 
been .an Increasing number of hours when Big Rivers has purchased Excess Henderson Energy even wh¢n 
the Variable Costs of producing It haVEi! exceeded the prevailing market price for enerEJY.i resultlng·lh 'Big 
Rivers .assuming re$pbnslbllfty forthe Excess Henderson Energy at a financial loss fo· itself. 

While It has hlstorfcally been Sig Rlvers' .. practlce to take and utllize·the Excess 'Hendersori Energy each 
month, thereby allowing the City to .avoid the Variable. coS:ts noted above, and Big Rivers has compensated 
the City accordingly; there ls nothing in.section 3.B(a) ·that imposes ·upon Big Rivers any ·obligatlon to take 
and pay for the Excess Henderson Energy and associated Variable Costs; To 'th.e ccmtrar)I,. Sectjqn 3.B(a) 
provides that ih the. event that the City does not. take. th.e fl.!11 amount of .ener-gy .assocfated with its 
reserved. capacltY from Statldn Two, Big Rivers may, at fts: discretion. take an.d utilize al.1 ·sU.ch energy '(or 
any portion thereof designated by Big .Rivers) not scheduled or taken· by the City. The purpose of th ls 
letter Is to provide you with notice that beginning no. later than June 1, 2016, from time to time Big Rivers 
may not take and utilize the Excess Henderso.n Energy generated from Station Two as ft has voluntarily 
done In the past, especially In light of the fact that the Excess Henderson Energy, being produced is o'ften 
not economically competitive, Please understand that this do.es not mean that Big Rivers wl.11 never 
exercise its rights un.der Section 3.8(a) to take and. utlllze all, or a portion of, such ener;gy·not sched,ulecl 
or taken by the City as permitted:under the Contract. indeed, at times; Big Rivers folly Intends tdtake ano 
utlllze the Excess Henderson ~nergy. But, in the spirit of coo.peratjon and In _f;orisideratlbn of the 
longstanding relationship of the parties, Big· Rivers deems it advisable to provide yo.u with a.dvahce notice · 
of its change in practice concerning the Excess Henderson Energy describe'd above·, Ho'J)e·fully, this r:iotice 
vyill allow the City to plan accordingly for,this change as it deems necessary.or advisable. .. 

Going forward, Big'Ri'.Jers Wiii continue to provide the: City with notice at.the er:icl .ofe!lch cal.endar month 
of the amount of Excess Henderson Ene·rgy, if any, taken by Big Ri\rers curing the ptevlousmonth as·set 
rorth In Section 3.B(c) of the Contract, In additio~, Big Rivers will continue .t,o pay the Clty·for such Excess. 
Henderson Energy,. and will· continue to be responsible for the associated Variable Costs, <fn the m.anner 
set forth in the Contr11ct'for thatportion of the Excess Henderson Energy, if any, taken by Big Rivers .during 
the previous month. In the eventthat there Is Excess Henderson Energy generated that. Big Rivers has not· 
taken pursuant to Section 3.8(<1), the City wlll remain responsible for tlie Varl~!:>le Cos~ attrjbu~1,1ble to th~ . 
Excess Henderson Energy In accordanc;e with the terms of the various. agreements between the parties. · 
Addltlonally, the Citywlll no longer receive the $1.50 per MWh forthat portion ofthe 'Excess Henderson 
Energy not taken by Big Rivers during the· previous calend~rmonth. 

As you know from my letter dated March 28, 2016, Big Rivers and the City ar~ continuing to make progre~s 
toward reaching a mutually,acceptable agreement whereby The Energy Authority (herelhafte·r i'TEA~') will 
act as a Market Partlc'lpant on behalf of the City related to Excess Henderson En~rgy. To date, however, 
the City has not responded to that letter. Therefore, until such time as Big Rivers arid the City are.able to 
reach an agreement on the manner lr'iwhich TEA will assist the City with the sale ofthe Excess Hen·oer.son 
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Mr. Gary Quick 
May 25, 2016 
Page Three 

Energy into the market, Big Rivers will continue to assist the City In dellvery· of th~ 
Energy which is:ge11erated yet not taken by Big Rivers ari.d wlfl~5illfi;)t~:t~( . 

I- • > ~~·•;.t,.k.~ 1-j~ . : 

from the Excess Henderson Energy not taken by Big Rivers less _911r:assp-~la~~q 
by -Big Rivers.. ·~::,,,,.~ · ... '· · .. ,, . .;· '-· ..,,.,.,., · 

rson 

In the eventthis letter generates any·questions·or warrants further discussion, please do not hesit!te to ' 
contact me.. · 

Sincerely yours, 

~wj . 
RobertV:J. Ber~ 
President and CEO 
Big Rivers Electric Corporation 
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COMMONWEAL TH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of: 

APPLICATION OF BIG RIVERS ELECTRIC 
CORPORATION FOR A DECLARATORY 
ORDER 

ORDER 

CASE NO, 
2016-00278 

On July 29, 2016, Big Rivers Electric Corporation ("Big Rive ts") filed an 

application seeking an order declaring that the rate and service standards _under Big 

Rivers' existing Power Sales Contract with the City of Henderson, Kentucky, and City of 

Henderson Utility Commission (jointly "Henderson"), as amended, require Henderson to 

be responsible for the variable production costs of any Excess H~ndersqn Energy 

generated by Henderson's Station Two Generating Station ("Station Two") I as that term 

is defined in the Power Sales Contract, that Big Rivers declines to take and utilize) In 

the alternative, Big Rivers requests an order pursuant to KRS 278.030 and KRS 

278.200 finding that the Power Sales Contract is unfair, unjust, and unreasonable 

unless Henderson is deemed to be responsible for the variable costs of Excess 

Henderson Energy that Big Rivers declines to take a_nd utilize, and dec;lc~ring that 

Henderson is responsible for such variable costs.2 

1 Big Rivers Application at 1. 

2 Id. 
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On August 5, 2016, the Commission issued an Order, pursuant to 807 KAR 

5:001, S,ection 19(8), establishing a procedural schedule in this matter.- The proce,dural 

schedule provided for a deadline to request intervention, two rounds of discovery upon 

Big Rivers, an opportunity for any intervenbr to file testimony, dis,covery ~pon intervenor 

testimony, and an opportunity for Big Rivers to file rebuttal testirnony. Pursuant to ~n 

Order issued on August 24, 2016, Henderson was granted intervention ih this matter. 

An evidentiary hearing was held on February 7, 2017. Big Rivers filed responses to 

post-hearing data requests on February 16, 2017. Big Rivers filed its post-hearing brief 

on February 28, 2017. Henderson filed its post-hearing response brief on March 14, 

2017. Big Rivers filed a post~hearing reply brief on March 21, 2017. At tne parti,es' 

requests, the matter was held in abeyance so that the. parties .could engage in 

settlement discussions to resolve. the issues involved herein. While the parties were 

able to reach an informal settlement, they were unable to produce a qocument 

formalizing their agreement. The matter now stands submitted tb the Commission for a 

decision. 

BACKGROUND 

Big Rivers is a member-owned rural electric generation ahd transmission 

cooperative organized pursuant to KRS Chapter 279; As a rural electric, oooperative, B!g 

Rivers "shall be subject to all the provisions of KRS 278.010 to KRS ,278.450 inclusive, 

and KRS 278.990."3 Big Rivers owns and operates generating assets, and purchases, 

transmits, and sells electricity at wholesale. Its three distrib.ution cooperative member-

owners, Jackson Purchase Energy Corporation , Kenergy Corp., and Meade County 

3 KRS 279.210(1) ; 

-2- Case No. 2016-00278 
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Rural Electric Cooperative Corporation, sell electricity to approxiniate.ly 114,000 re.tail 

customers in 22 western Kentucky counties. 

Henderson owns Station Two, which is a two-unit coal•fired electric generating 

station with a total capacity of 3t2 megawatts ("MW").4 Big Rivers operates and 

maintains Station Two under a series of contracts that originally were executed :on 

August 1, 1970, and that have since been amended.5 One. of those contracts is the 

Power Sales Contract, which sets forth the methodology for allocating the Station Two 

capacity between Henderson and Big Rivers. Specifically, under the Power Sales 

Contract, Henderson each year elects a portion of Station Two's 312 MW to be 

reserved to it for serving the City of Henderson and its inhabitants by wp.y of a rolling 

five~year reservation methodology.6 After electing its reserved capacity, Henderson 

then allots the balance of the capacity of Station Two to Big Rivers.7 Big Rivers is then 

entitled to, and obligated to pay the capacity charges for, the allotted Station Two 

capacity.8 

Henderson's reserved capacity for the 2016-2017 cc:>ntract year is 11,5 MW and 

Big Rivers' allotted capacity share is 197 MW.9 Big Rivers and Henderson are 

separately responsible for the variable costs associated with the energy each of them 

uses in a. given hour, including the obligation that each party must replace at its cost all 

4 Application at 5. 

5 /d. 

6 Id. at 7. 

7 Id. 

8 Id. 

9 Id. 
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fuels, reagents, and sludge disposal consumed in producing the energy used by that 

party.10 

Under the 1998 amendments to the Power Sales Contract, a. provision was 

added to address the situation in wh.ich Henderson takes less energy than is act1.1ally 

available to Henderson under its reserved. capacity in any given hour. The term Excess 

Henderson Energy is defined in Section 3.8(a) of the 1998 amendments and provides, 

in full, as follows: 

Big .Rivers and City hereby agree that the following 
provisions shall apply to energy from capacity not utilized by · 
City or from capacity in excess of the capacity calculated in 
accordance with Section 3.6 of this Agreement. 

(a) In the event that at any time anq from time to _time 
City does not take the full amount of en~rgy associated with 
its reser\ied capacity from Station Two (determined in 
accordance with this Agreement), Big Rivers may, at its 
discretion, take and utilize all such energy (or any portion 
thereof designated by Big Rivers) not scheduled or taken by 
City (the "Excess Henderson Energy"), in accordance with 
Section 3.8(c). 

Big Rivers asserts that the central issue in the; dispute over the Excess 

Henderson Energy is whether Big Rivers is responsible forthe variabJe costs as$ociatep 

with Henderson's Excess Henderson Energy that Big Rivers does hot take' ahd utilize. 11 

From July 15, 1998, the effective date of the 1998 amendments to the Power Sales 

Contract, until June 1, 2016, Big Rivers elected to take the Excess Hem:ier$on Energy 

even when it was uneconomic to do so.12 However, by letter dated May 25, 2016, Big 

io Id. 

11 Direct Testimony of Robert W. Berry ("Berry Testimony") at 6. 

i2 Id. 
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Rivers notified Henderson that after June 1, 2016, Big Rivers may, at its discretion, 

decline to take Excess Henderson Energy; particularly during those times when the cost 

to generate the energy is higher than the cost of energy in the Midcontinent 

Independent System Operator ("MISO") wholesale power market.13 Th.e Big Rivers' 

letter also notified Henderson that if Big Rivers did not take any Excess Henderson 

Energy, Big Rivers also would not be responsible for the variable costs associated with 

the production of that energy.14 Big Rivers notes that there has been a significant 

increase in the number of hours in which Station Two is not competitive in the MISO 

energy market, due to recent competition from natural gas generating units and other 

market forces.15 For the period from June 1, 2016, through October, 31, 2016, Big 

Rivers states that the variable production costs associated with the unwanted Excess 

Henderson Energy total $3,888,843, compared to revenues produced by such energy of 

only $2,818,628.16 Big Rivers contends that Section 3.8 of the 1998 amendments gives 

Big Rivers the option, but not the obligation, to take and utilize all or any portion of the 

Excess Henderson Energy that Henderson chooses not to take.17 Big Rivers further 

contends that, under the 1998 amendments, it is not required to replace the fuel and 

reagents or pay the sludge disposal costs for the Excess Henderson Energy that Big 

Rivers does not take. rn 

13 /d. 

14 /d. 

1s Berry Testimony at 10. 

16 Rebuttal Testimony of Robert W. Berry ("Berry Rebuttal") at 5-6. 

17 Berry Testimony at 8-9. 

1s Id. 
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Henderson interprets Excess Henderson. Energy, as provided in Section 3.8 of 

the 1998 amendments; as energy which is within Henderson's reserved CElPEtCity Elnd 

which is not schedufed or taken by Henderson.19 Thus, it Js Henderson's contention 

that Excess Hender$on Energy is that. energy which He.nderson, for whatever reason, 

hqs neither scheduled or taken for the use of the City of Henderson and its inhapitants, 

nor scheduled or taken by Henderson for sale to third parties.20 Henderson contends 

that Exce.ss Henderson Energy is a defined contractual term and should not be 

confused with mere '"excess" or "surplus" energy, which is that energy which exceeds 

the amount Henderson needs to serve its native load in a given pe·riod ·of time, but is 

equal to or less than the amount of energy associated with Henderson''s reserv!3d 

capacity for that given time period.21 According to .Henderson, in the event that 

Henderson's reserved capacity is used to generate energy above Henderson's native 

load, the energy above native load does not become Excess Henclerson Energy until 

and unless Henderson elects to either not schedule or not take the energy tor its own 

use, or offer the energy for sale to third parties. 22 

Henderson asserts that Big Rivers is required to generate only that energy which 

Henderson schedules or takes, up to Henderson's reserved capacity.23 Henderson 

points out that Big Rivers has operated Station Two in the past to generate only the 

minimum amount of capacity, Le., 115 MW for Unit 1 ~nd 120 MW for Unit 2,· req1Jired to 

is Direct Testimony of Gary Quick ("Quick Testimony") at 6. 

20 Id. 

21 Id. 

22 Quick Testimony at 6-7. 

23 Quick Testimony at 7~ 
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maintain safe and reliable operation.24 In the event Big Rivers elects to operate Station 

Two at minimum operating levels that require the generation of energy which exceeds 

Henderson's native load, plus energy scheduled or taken by Henderson, Henderson 

contends that such energy should be considered attributable to the capacity that is 

allocated to Big Rivers. 

Henderson argues that Big Rivers' position is contrary to the arbitration award 

issued in May 31, 2012 ("2012 Arbitration") involving a dispute between parties 

concerning whether Henderson had a contractual right to sell Excess Hender$on 

Energy directly to a third party without first offering the energy to Big Rivers at a certain 

price.25 Henderson also argues that Big Rivers' interpretation of Excess Henderson 

Energy represents ~ unilateral change in practice by Big Rivers regarding the 

generation of Station Two energy and the assignment .of responsibility for variable 

production costs, and is inconsistent with Exhibit A of the lndemnifica.ti.on Agreement 

that Big Rivers and Western Kentucky Energy Corp. ('WKE") executed in 2009 with 

respect to the operation of Station Two.26 

Lastly, Henderson contends that the Commission does not have jurisdiction to 

resolve any issues related to the Power Sales Contract because that contract does not 

implicate Big Rivers' rates or service and because the only issue presented in Big 

Rivers' application relates to an interpretation of a contract, an issue that lies solely 

within the jurisdiction of a court and not within that of the Commission.27. 

24 Id. 

2s Quick Testimony at 5. 

26 fd, at 5-6. 

27 Henderson Post-Hearing Brief at 4-6. 
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On rebuttal, Big Rivers argues that its interpretation of Excess Henderson Energy 

is supported by the Power Sales Contract and consistent with the 2012 Arbitration 

decision.28 Big Rivers notes that the 2012 Arbitration decision, on page 4, refers to 

Excess Henderson Energy as energy that is within Henderson's reserved capacity but is 

not needed to serve its native load, and which Henderson may sell to a third party.29 

Big Rivers contends that the phrase "not scheduled or taken by the City'' as provided in 

Section 3.8(c) is taken out of context by Henderson.30 Big Rivers asserts that this 

phrase applies to energy that Henderson uses to meet its native load.31 Big Rivers 

maintains that this phrase, contrary to Henderson's interpretation, does not apply to 

energy that Henderson may want to sell to a third party32 Big Rivers also references a 

March 14, 2008 letter from Henderson to WKE in which Henderson admits that Excess 

Henderson Energy includes energy within Henderson's reserved capacity that 

Henderson may sell to a third party. Big Rivers asserts that this admission is contrary to 

Henderson's position in the instant proceeding.33 

Big Rivers contends that Henderson's reliance on the Indemnification Agreement 

is misplaced because Henderson was not a party to that agreement and because none 

of the Station Two contracts, including the Power Sales Contract, require Big Rivers to 

2s Berry Rebuttal at 5. 

29 Berry Rebuttal at 7. 

ao Berry Rebuttal at 7-e. 
31 Berry Rebuttal at 8. 

a2 Id. 

33 Berry Rebuttal at 8-9. 
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utilize the calculation methodology set forth in the Indemnification Agreement.34 Big 

Rivers points out that, in Henderson's response to Big Rivers' discovery reqv13st, 

Henderson agrees that the amount of Excess Henderson Energy should not be 

calculated in accordance with the Indemnification Agreement.35 Big Rivers notes, 

however, that even if the calculation of Excess Henderson Energy were done pursuant 

to the Indemnification Agreement. there would continue to be Excess Henderson 

Energy that Big Rivers would not want to generate or that He.nderson would insist that 

Big Rivers must generate and pay the variable costs of producing.36 

Big Rivers avers that its calculation of the Excess Henderson Energy is 

reasonable and appropriate under the Purchase Sales Contract.37 Big Rivers explains 

that, under the Power Sales Contract, Henderson requires that its reserved capacity 

and the associated energy be available continuously for the needs of itself, its 

inhabitants, and its third-party sales.38 Based upon Henderson's response to Big 

Rivers' discovery request, Big Rivers states that this capacity and energy is the first to 

come from the Station Two generation.39 Using this as the starting point, Big Rivers 

34 Berry Rebuttal at 12-13. Under the lndemnific .. tion Agreement, Excess Henderson Energy 
cG1,me after both Henderson's native load and Bi_g Rivers' capacity allocation whe.n both units were 
operating. When only one unit was operating, Excess Henderson Energy came before any energy 
associated with Big Rivers' capacity allocation. See Big Rivers response to Commission Staff's First 
Request for Information, Item 8. 

3s Berry Rebuttal at 13. 

36 Id. 

37 Berry Rebuttal at 9. 

30 Berry Rebuttal at 11. 

39 Id. 
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asserts that first 115 MW in an hour from Station Two belongs to Hendersoh.40 

According to Big Rivers, the difference between the 115 MW and the actual 

requirements of Henderson and its inhabitants in any giveri holJJ is Excess Henderson 

Energy; as defined by the Section 3.8 of the Power Sales ConJr<;ict anq the 20;1? 

Arbitration decision.41 Big Rivers further contends that Henderson:s calculation of the 

amount of Excess Henderson Energy is unreasonable beca1;1se it is inconsistent with 

the Power Sales Contract, past practices, and the 2012 Arbitr~tion decision.42 

Henderson states that Excess Henderson Energy should. be calculated according 

to the following stacking methodology: 1) generated energy within Henderson's 

reserved capacity tor Henderson's native load; 2) generated energy within H,ender,son's 

reserved capacity scheduled .or taken by Henderson; 3) energy associated with Station 

Two capacity allocated to Big Rivers; and 4) energy generated and taken by Big Rivers 

from Henderson's reserved capacity.43 Big Rivers contends that Henderson's stacking 

methodology, Which also se.eks to divide Excess Henderson Energy into two parts - the 

part used for third-party sales and the part not used for third-party sales, is not 

contemplated under the Power Sales Gontract.44 Big Rivers asserts that Henderson's 

methodology would e·nsure that the Excess Henderson Energy it wants always will. b.e 

available for Henderson, and that when the cost of producing energy from Station Two 

is less than the market price of energy, Henderson will get its .full 1 t5 MW allocation, 

4o Id. 

41 Id. 

42 Berry Rebuttal at 9. 

43 Henderson response to Big Rivers First Request for Information, Item 4. 

44 Berry Rebuttal at 10. 
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including Excess Henderson Energy that Henderson $ells to third parties; before Big 

Rivers gets any energy from .Station Two.45 Big Rivers further ass.arts that, under 

Henderson;s methodology, when the .energy is uneconomic, Henderson avoids the 

variable costs associated with generating that energy and Imposes thatobligqtion µpgn 

Big Rivers. 46 

Lastly, Big Rive.rs contends that the Power Sales Contract falls under the 

exclusive jurisdiction of the Commission pursuapt to KRS 278.200, which governs the 

rate and service terms of a contract between a jurisdictional utility and a city. 

DISCUSSION 

Having reviewed the record and being oth,erwise sufficiently advisec::i; the 

Commission finds that it has jurisdiction over this matter pursuant to KRS 278.200. 

That statute provides, in full, as follows: 

The commission may, under the provisions of this chapter, 
originate, establish, change, promulgate and enforce any 
rate or service standard of any utility that has .be:en or ma:y 
be fixed by any contract, franchise or agreement between 
the utility and any city, and all rights, privileges and 
obligations arising out of any suoh contract, franchise or 
agreement, regulating any such rate or service standard, 
shall be subject to the jurisdiction and supervision of the 
commission, but no such rate or service standard shall be 
changed, nor any contract, franchise or agreement affecting 
it abroga,ted or changed, until a hearing has been had before 
the c,ommission in the manner prescribed in this chapter. 

The issues ih this matter involve a Power Sales Contract, as amended, entered into 

betwe.en Big Rivers, a utility within the Commission's regulatoryjurisdiction, and the City 

of Henderson '. The inherent nature of the Power Sales Contract necessarily involves 

45 Big Rivers Post-Hearing Brief at 16. 

46 Id. 

-11- Case No. 2016-0027.8 

Exhibit Heimgartner-3 



rates and service in that the contract sets forth terms relating to Big Rfvers's obligations 

to purchase Station Two capacity and energy from Henderson and Henderso111s 

obligations to provide that capacity and energy to Big Rivers. Likewise, the specific 

issue that is raised in Big Rivers' application pertains to the quant'ity and costs of 

Excess Henderson Energy that is not elected to be taken by Big Rivers. This issue 

implicates the service and rates under the Power Sales Contract, and such issue is 

clearly within the ambit of the Commission's jurisdiction under KRS 27.8.200. We note 

that under KRS 278.030(1 ), Big Rivers' rates must be fair, just and re~sonable. 

Consequently, the costs associated with Excess Henderson Energy purchased by Big 

Rivers would be passed on to Big Rivers' three distribution cooperative owner-

members and those costs would ultimately be recovered through the rates charged to 

the retail. consumers of those distribution cooperatives. 

Despite their attempts to do so, the parties have been unatile to reach an 

agreement on the issue of whether the Power Sales Contract requires Big Rivers to pay 

the variable costs of Excess Henderson Energy that is not taken by Big Rivers. Given 

the parties' inability to settle their differences, the Commission must now address Big 

Rivers' application for a declaratory order. It is well settled law that in the absence of 

ambiguity, the terms of a contract s.hould be interpreted by assigning language its 

ordinary meaning and without resort to extrinsic evidence.47 Having reviewed the record 

and, in particular, the 1998 amendments to the Power Sales Contract, the Commission 

finds that the clear and unambiguous terms as set forth in Section 3.8 of the 1998 

amendments allow Big Rivers the option, at its discretion, to either take or decline to 

47 Board of Trustees of Kentucky School Boards Insurance Trust v. Pope, 528 S.W.3d 901, 906 
(Ky. 2017) . 
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take any Excess Henderson Energy. Section 3.8(a) of the 1998 amendments provides 

that "[i]n the event that ... [Henderson] does not take the full 13.mount of energy 

associated with its reserved capacity from Station Two . . .Big Rivers may, at its 

discretion, take and utilize all such energy ... not scheduled or taken by [Henderson) (the 

"Excess Henqerson Energy'')" A plain reading of this section reveals that Excess 

Henderson Energy constitutes energy that is not taken or scheduled by Henderson 

within its reserved capacity. In other words, Excess Henderson Energy is the. difference 

between Henderson's reserved capacity under the Power Sales Contract, or 115 MW 

as of 2016, and the amount of capacity needed by Henderson to serve its native load 

and for sale by Henderson to third-parties. 

The Commission further finds that Big Rivers is not required to pa.y for any 

variable costs associated with Excess Henderson Energy that Big Rivers e.lects nof to 

take. Section 3~8(d) of the 1998 amendments provides., in relevc;int part, as follows: 

[Henderson] further agrees that it shall not at any time be 
permitted to sell or commit to any person other than Big 
Rivers .any Excess Henderson Energy without having first 
offered Big Rivers the opportunity to purchase such Excess 
Henderson Energy. Big Rivers shall have a reasonable 
period of time after submission of the City's scheduled 
energy requirements to decide whether to purchase any 
Excess Henderson Energy not scheduled by [Henderson). 
Big Rivers agrees to notify [Henderson] thereafter if it does 
not intend to purchase such energy, and agrees to give 
[Henderson] a response within a reasonable time so that 
[Henderson] may take efforts to resell this power to third
parties. 

This section clearly and unambiguously provides Big Rivers the discretion to 

purchase or not to purchase any Excess Henderson Energy. Because the Power Sales 

Contract requires each party fo pay for the variable costs associated with the power 

-13- Case No. 2016-00278 
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taken or used by that party during any month, the Commission finds tha:t Big Rivers i's 

not obligated, 1.,mder the express terms of the Power Sales Contract, as amended, to 

p~y for any Excess Henderson Energy that is declined to be taken by Big Rivers at its 

discretion. 

IT IS THEREFORE ORDERED that: 

1. Big Rivers request for a declaration that, under the terms of the. Power 

Sales Contract, as amended, it is not required to pay for any variable costs.· associated 

with Excess Henderson Energy that it declines to take is granted. 

2 Big Rivers alternative request that, in the· event t_hat the Commission finds 

that Bi9 Rivers is required to pay for the variable costs associated with Excess 

Henderson Energy, the Commission declare the provision not fair, just, and reasonable, 

is denied as moot. 

ATTEST: 

~-((.-(>~ 
Executive Director 

By the Commission 

ENTERED 

JAN 0 5 2018 
KENTUCKY PUBLIC 

SERVICE COMMISSION 
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Bl Rivers g ELECTRIC CORPORATION 

February 16, 2018 

Mr. Chris Heimgartner 
General Manager 
Henderson Municipal Power & Light 
P.O. Box 8 
Henderson, KY 42419 

Mayor 
City of Henderson 
222 First Street 
Henderson, KY 42420 

***FOR SETTLEMENT PURPOSES ONLY*** 

201 Third Street 
P.O. Box 24 
Henderson, KY 42419-0024 
270-827-2561 
www.bigrivers;c;om 

Re: Summary of Revenue & Costs Associated with Excess Henderson Energy-June 
2016-Dccember 2017 

Gentlemen: 

As you will recall, I notified you .by letter dated May 25, 2016 that effective June 1, 2016, Big 
Rivers Electric Corporation (hereinafter "Big Rivers"), from time to time, may not take and utilize the full 
amount ofExcess Henderson Energy1 generated from Station Two as Big Rivers had voluntarily done in 
the past. That Jetter also stated that in the event Excess Henderson Energy is generated that Big Rivers 
does not take pursuant to Section 3.8(a) of the Power Sales Contract, Big Rivers' position was that the City 
would remain responsible for the Variable Costs attributable to the Excess Henderson Energy in accordance 
with the terms of the various agreements between the parties. The City disagreed with Big Rivers' position 
and since .that time, the City has refused to pay the Variable Costs ofthe Excess Henderson Energy that Big 
Rivers declined to take in accordance with the terms of the Power Sales Contract. In light ofthe dispute 
between the parties on this issue, in July 2016, Big Rivers sought a declaratory order from the Kentucky 
Public Service Commission on the issue of responsibility for Variable Costs associated with Excess 
Henderson Energy that Big Rivers declined to take under the Power Sales Contract. On January 5, 2018, 
the Commission entered an Order which granted the relief sought by Big Rivers, namely that Big Rivers 
was not responsible for the Variahle Costs associated with Excess Henderson Energy that Big Rivers 
declines to take under the Power Sales Contract. 

Since June J, 2016 and through December 31, 2017, in order to continually operate Station Two 
during this time period in the manner directed by the City, Big Rivers supplied coal, fuel oil and reagent at 
its own cost and expense to generate Excess Henderson Energy o.n behalf of the City that Big Rivers did 
not ultimately take. Because this Excess Henderson Energy was unwanted by either party, it was sold into 
the MISO market so that the revenues could be used to offset the costs associated with generating it. I have 
attached to this Jetter a Summary of Revenue and Costs associated with this unwanted Excess Henderson 
Energy (Exhibit "A") for your review and consideration. 

As you can see, Big Rivers has presented this information in two formats. The first calculation 
assumes thatthe City's fuel and lime inventories were used when available to generate the unwanted Excess 

1 All capitalized terms In this letter have the same meaning as contained In my May 25, 2016 letter to Gary Quick. 
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Mr. Chris Heimgartner 
Mayor, City of Henderson 
February 16, 2018 
Page Two 

Henderson Energy, and.Big Rivers only supplied the difference. The second calcul11tion assumes that the 
City's fuel and lime inventories were never used, regardless of whether or not they were available, and Big 
Rivers instead supplied all of the coal and lime used to generate the unwanted Excess Henderson Energy 

·on behalf of the City. Under the first sqenario, the City wi II be due $7, 771.55, but will have significant 
adjustments to make to its fuel and lime inventories. Specifically, the fuel inventory will need to be adjusted 
to 38,003.27 tons, and the lime inventory will need to be adjusted to 3,773 tons as of December 31, 2017. 
Under the second scenario, the City's fuel and lime inventory will remain as they were as of December 31, 
2017, but the City will owe Big Rivers damages in the amount of $3,069,203.62. In either scenario, the 
calculations reflect that Big Rivers will retain the MJSO revenue associated with the unwanted Excess 
Henderson Energy as an offset to variable costs as shown on Exhibit A. Please note that Exhibit A does 
not include certain expenses associated with unwanted Excess Henderson Energy (i.e., fixation lime, 
sludge, grit, etc.). These expenses .are part of the fiscal year end settlement process, and Big Rivers expects 
the City to remain responsible for these expenses associated with the generation of unwanted Excess 
Henderson Energy in the same proportion during the annual settlement process. 

In addition to the above, and as we have discussed on multiple occasions, Big Rivers has also 
incurred expenses each year since 2013 associated with securing additional capacity (i.e., System Reserves) 
on account of the City's load as required by the MISO tariff. As of February 13, 2018, these expenses 
totaled $203,655.82 and remain unpaid by the City. I.have attached to this letter an invoice detailing these 
unpaid MISO Capacity Purchase charges (Exhibit "B"). Finally, I am attaching a separate invoice to this 
letter associated with the low chlorine coal shortfall that the City incurred during the month of January 2018 
(Exhibit "C"). As you will recall, the City did not have enough low chlorine coal delivered to Station Two 
during the month of January to blend with its higher chlorine coal on the ground, thereby creating a shortfall 
'of blended coal which is necessary to enable Station Two to remain compliant with environmental 
regulations. As such, Big Rivers was required to supply the City with the necessary low chlorine fuel 
needed during the month of January in order to continue operating Station Two in accordance with the 
direction of the City and environmental regulations. This resulted in additional costs to Big Rivers totaling 
$486,236.25. . 

After you 've had a chance to review this infonnation, please contact me at your earliest 
convenience to discuss any questions that you may have as well as to discuss how the City would like to 
resolve these outstanding issues moving fo1ward . I look forward to hearing from you soon. 

Respectful~y, 

£VvLr 
Robert W. Berry 
President and CEO 
Big Rivers Electric Corporation 

Attachments 
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EXHIBIT A 

Big Rivers Electric Corporation 

Summary of Revenue & Costs associated with Excess Henderson Energy* 

June 2016 - December 2017 

HMPL Coal When Available 

Revenues: 

MISO Rev for Unwanted EHE 
Subtotal Revenue 

Costs: 

Coal Shortfall 

Lime Shortfall 

Fuel Oil {Load & Unwanted EHE} 

2016 Coal Stock Pile Inventory Adj 

Subtotal Costs 

Net due HMPL 

Station 11 Coal Inventory Tons as of 12/31/17 

Station II Lime inventory Tons as of 12/31/17 

$10,696,158.05 

$10,696,158.05 

($8,741,528.17) 

{$915,742.28) 

($600,933.26) 

{$430,182.79) 

($10,688,386.50) 

$7,771.55 

HMPL 
38,003.27 

3,773.00 

Revenues: 

Costs: 

BREC Supplies All Coal 

MISO Rev for Unwanted EHE 

Subtotal Revenue 

Coal Burn 

Lime Burn 

Fljel Oil (Unwanted EHE Only) 

Fuel Oil (HMPL Load) 

Subtotal Costs 

Net due BREC 

Station II Coal Inventory Tons as of 12/31/17 

Station II Lime Inventory Tons as of 12/31/17 

2: Note: 

$10,696,158.05 

$10,696,158.05 

($11,730,611.52) 

($1,433,816.89) 

($198,428. 78) 

($402,504.48) 

{$13,165,361.67) 

($3,069,203.62) 

HMPL 
80,812.23 

8,502.00 

cr" ..... 
.-t- *-This summary excludes some expenses (Fixation Lime, Sludge, Grit, etc} associated with Excess Henderson Energy. These expenses are part of the fiscal 

~ year end settlement process . 
..... 
8 
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Sharon Farmer 

From: 
Sent: 
To: 
Cc: 
Subject: 

Randall, 

Jim Miller <jmiller@smsmlaw.com> 
Friday, November 10, 2017 11 :16 AM 
Randall Redding 

Sharon Farmer; Mike Sullivan 
RE: Release and Settlement Agreement 

We have reviewed your proposed edits to the settlement agreement with Big Rivers. Big Rivers is unwilling to 
accept the edits to the second recital in front of the definition of Disputed Excess Energy. There is no way to 
know or determine what energy HMP&L has "scheduled" or "taken" since 2009. That was one of the issues in 
the arbitration. SJg Rivers' position is that nothing in this settlement agreement affects or has anything to do 
with the PSC case. Big Rivers is willing to sign the settlement agreement in the form you returned with your 
message on November 8, if the words "and which Henderson desires to take and schedule for sale" are 
removed from the second recital. 

Jim 

James M. Miller 
Sullivan, Mountjoy, Stainback & Miller, P.S.C. 
100 St. Ann Street (42303) 
P. 0 . Box 727 
Owensboro, Kentucky 42302-0727 
Telephone (270) 926-4000 
Direct Dial (270) 691-1640 
Fax (270) 683-6694 

SUU ,!VA N, rdOUNT)OY, 
. STAINL.L\C~ & Mll.J .l'.'J\ 

Confidentiality Statem~nt: 

This message from the law firm of Sullivan, Mountjoy, Stainback & Miller, P.S.C. contains ·information that is 
privileged and confidential, and is solely for the use of the intended recipient. If you are not the intended 
recipient, be aware that any review, disclosure, copying, distribution, or use of the contents of this message is 
strictly prohibited. If you have received this message in error, please immediately destroy it and notify us at 
(270) 926-4000. 

From: Randall Redding [mailto:rredding@kdblaw.com] 
Sent: Wednesday, November 08, 2017 3:33 PM 
To: Jim Miller 
Cc: Sharon Farmer 
Subject: Release and Settlement Agreement 

Dear Jim, 
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In an effort to avoid con'fusion concerning the nature of the claims covered in this Release and 
Settlement Agreement, we would like to make clear that it is Henderson's intent to release all claims 
related to the energy which was within Henderson's reservation and which Henderson would have 
called for or sold. 

It is not HMP&L's intent to accept responsibility for variable costs associated with that energy which 
neither party wanted or wants. 

With that in mind, we have added language in the recital in an attempt to clarify that distinction. 

We are hopeful that this additional clarification will resolve our issues and allow the parties to execute 
the Release and Settlement Agreement. 

If you have any questions, please feel free to contact us. 

Sincerely yours, 

mmm 
KING. DEEP & BRANAMAN 
Hon. H. Randall Redding 
127 N. Main Street 
Henderson, KY 42420 
270;827-1852 
Fax 270-826-7729 
rredding@kdblaw.com 

The information contained In this e-mail, including any attachments, is confidential, intended only for the named recipient(s), and n1ay be legally 
privileged. If you are not the intended recip ient, please delete the e-mail and any attachments, destroy any printouts that you may have made and 
notify us by return e-mail. Thank you . 
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BlRi~ g ELECTRIC CORPORATION 

FOR SETTLEMENT PURPOSES ONLY 

April 11, 2019 

Mr. Chris Heimgartner 
Henderson Mrmicipal Power & Light 
P.O. Box 8 
Henderson, KY 42419-0008 

Mayor Steve Austin 
City of Henderson 
222 First Street 
Henderson, KY 42420 

Gentlemen: 

201 Third Stree.t 
P.O. Box 24 
Henderson, KY 42419-0024 
270-827-2561 
www.blgrivers.com 

As you know, on March 21, 2019, Chris emailed me a redlined version of the comprehensive 
term sheet showing the City's proposed changes, along with a proposed Exhibit A. 
Unexpectedly, two weeks later on April 5th, Randall Redding sent to Big Rivers' outside 
counsel a letter proposing to resolve the Excess Henderson Energy issue in a manner that is 
contradictory to Chris' March 21st term sheet. 

Needless to say, I am confused by the City's current settlement offer for a number of reasons: 

1. I am uncertain why the City is tendering multiple disparate offers as proposed by 
what appears to be two different decision makers, 

2. The City appears to continually change its preferred "all-or-nothing" settlement 
structure. As you recall, during the January 15th meeting in the Mayor's office, 
Chris expressed a desire to settle in piecemeal a few agreeable issues rather than a 
comprehensive· settlement of all issues. However, i.n an email from Chris dated 
March 1st, the City refused to even proceed with the asbestos abatement absent the 
larger settlement. Now, Randall's letter appears to attempt to resolve only the 
Excess Henderson Energy issue, rather than the all-or-nothing settlement approach 
expressed by Chris on March !51

, and as proposed on March 2l51, and 

3. The City's offers regarding the Excess Henderson Energy issue appear to contradict 
one another. Chris' March 21st term sheet proposes that Big Rivers retain all 
revenues, and be responsible for all variable costs associated with the production of 
Excess Henderson Energy. Conversely, Randall's April 5t11 letter proposes that 
HMP&L receive the MISO revenues, and HMP&L will be responsible for all 
variable cost associated with the production of Excess Henderson Energy including 
all costs when HMP&L did not have sufficient coal and reagents to produce the 
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generation. As I have previously stated, for settlement purposes, Big Rivers is 
indifferent as to whether HMP&L or Big Rivers receives the MISO revenues as 
long as the same party also supplies the coal and reagents for purposes of generating 
the E~cess Henderson Energy. 

I need to understand the City's position, and clarify the above confusion, if we are to continue 
settlement discussions. 

Further, as a partial response to Randall's April 5th letter, I would like to point out that my 
February 16; 2018 letter, which expressly states that it is for settlement purposes only, included 
as an exhibit a "Summary of Revenue & Costs associated with Excess Henderson Energy!' 
from June l, 2016, through December 31, 2017. That exhibit presented two scenarios: one 
assuming that HMP&L's fuel and lime inventories were used when available to generate the 
unwanted Excess Henderson Energy, with Big Rivers only supplying the difference; and the 
other assuming that Big Rivers supplied all of the coal and lime used to generate the unwanted 
Excess Henderson Energy on behalf of the City. 

I explained in my February 16, 2018 letter that under the first scenario, HMP&L would be 
required to make adjustments to its fuel and lime inventories to reflect that its fuel and lime 
were used, when available, to generate the unwanted Excess Henderson Energy; that the 
calculation that was presented assumed Big Rivers would retain all MISO revenues associated 
with the unwanted Excess Henderson Energy as an offset to the costs shown in the calculation; 
and that the calculation did not include other expenses associated with the unwanted Excess 
Henderson Energy (such as fixation lime, sludge, grit, etc.) that are part of the fiscal year-end 
settlement process and for which HMP&L would remain responsible. My February 16, 2018 
lefter also referenced additional damages Big Rivers has suffered, such as MISO Capacity 
P,urchase charges that ~ig Rivers incurred to sec"\lre additional capacity on account of 
HMP&L's load and the cost Big Rivers incurred to supply low-chlorine coal that the City 
failed to supply. 

Since HMP&L has previously denied any.responsibility for the costs associated with the 
unwanted Excess Henderson Energy, I was pleased that Randall's April 5th letter stated that the 
first scenario from my February 16, 2018 letter "accurately reflects the events as they occurred, 
and is the way in which revenue and costs associated with the generation of unwanted Excess 
Henderson should be calculated." From this language, it is clear that HMP&L now agrees 
with the amount of unwanted Excess Henderson Energy reflected in Big Rivers' invoices, 
that that energy belongs to HMP&L, that HMP&L is responsible for the variable costs 
associated with that energy, and that Big Rivers may credit the MISO revenue from the sale 
of unwanted Excess flenderson Energy against the variable costs incurred by Big Rivers 
associated with that energy. An updated Exhibit "A" summary reflecting all of the activity 
through January 31, 2019, is enclosed. Given these acknowledgements, I feel we are very close 
to an agreement on the Excess Henderson Energy issue and may be able to resolve Big Rivers' 
counterclaim currently pending in Franklin Circuit Court without either party having to incur 
the costs of further litigation. 
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Also, Randall's letter did not mention that the City would make an adjustment to its fuel and 
lime inventories, nor did it mention the other revenues, expenses, and damages referenced in 
my February 16, 2018 letter. 

I think the best way to clarify the confusion and to resolve the remaining details is to get the 
decision makers from both sides in a room together. I am requesting that both parties come to 
the meeting with the objective to either come to a settlement or agree that a settlement is not 
achievable and it is time to go to court. As I mentioned in my April 5, 2019 email to Chris, we 
can meet at Big Rivers, and we will make a breakout room available for your team to have 
private discussions during the process. 

Please provide some dates and times that work for you, and we will .get the meeting scheduled. 

Respectfully, 

:11&/L/~ 
Robert W. Berry 
President and CEO 
Big Rivers Electric Corporation 

Enclosure 
c: H. Randall Redding 

Sharon W. Farmer 
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EXHIBIT A 

Big Rivers Electric Corporation 

Summary of Revenue & Costs associated with Excess Henderson Energy* 

June 2016 -J~nuary 2019 

HMPL Coal When Available 

Revenues: 

MISO Rev for Unwanted EHE 

BREC EHE Utilization ($1.50/MWh) 

Subtotal EHE MISO Revenue 

Costs: 

Coal Shortfall 

Lime Shortfall 

Fuel Oil 

2016 Coal Stock Pile Inventory Adj 

2018 Coal Stock Pile Inventory Adj 

2019 Coal Stock Pile Inventory Adj 

2019 Coal Stock Pile Inventory Survey Cost 

Subtotal Costs 

Net due HMPL 

Station II Coal Inventory Tons as of 03/31/19 

Station II Lime Inventory Tons as of 03/31/19 

tli 
;:< 
Eiilote: 

$16,955,597 .28 

$88,191.00 

$17,043,788.28 

($12, 790,320.29) 

($915,742.28) 

($1,489,602.65) 

($430,182.79) 

($124,300.00) 

($52,525.00) 

($7,531.50) 

($15,810,204.51) 

$1,233,583.77 

HMPLShare 

481.00 

BREC Supplies All Coal 

Revenues: 

MISO Rev for Unwanted EHE 

BREC EHE Utilization ($1.50/MWh) 

Subtotal EHE MISO Revenue 

Costs: 

Coal Burn - EHE 

Lime Burn - EHE 

Fuel Oil (Unwanted EHE Only) 

Fuel Oil (HMPL Load) 

2019 Coal Stock Pile Inventory Survey Cost 

Subtotal Costs 

Net due BREC 

Station II Coal Inventory Tons as of 03/31/19 

Station II Lime Inventory Tons as of 03/31/19 

$16,955,597.28 

$88,191.00 . 

$17,043,788.28 ' 

($15,616,275.80) 

($2,163,773.85) 

($569,558.76) 

($920,043.89) 

($7,531.50) 

($19,277,183.80} 

($2,233,395.52) 

HMPLShare 

48,278.42 

10,147.00 

I 

['This summary excludes some expenses (Fixation Lime, Dredge, Sludge, Grit, etc) associated with Excess Henderson Energy which are part of the fiscal year end settlement process. 

~ditionally, this summary excludes other costs including, but not limited to, capacity purchases ($203,655.82), trans.mission charges ($1,422,761.54) and auxiliary power. 
(ll ....... 
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