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IN THE MATTER OF:
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CASE NO. 2017-00441

INITIAL BRIEF OF
WAL-MART STORES EAST, LP AND SAM'S EAST, INC.

Wal-Mart Stores East, LP and Sam's East, Inc. (collectively, "Walmart"), by counsel,
submit this Initial Brief to the Kentucky Public Service Commission ("PSC" or "Commission")

as follows:

I. INTRODUCTION

A. Statement of Case

On December 6, 2017, Louisville Gas and Electric Company ("LG&E") and Kentucky
Utilities Company ("KU") (collectively, "Companies") jointly filed with the Commission an
Application pursuant to KRS 278.285 for approval of their 2019-2025 Demand-Side
Management and Energy Efficiency ("DSM-EE") Program Plan ("Application"). As part of the
Application, the Companies have made a proposal pursuant to KRS 278.285(3) to permit certain
industrial customers to opt-out of the Companies’ DSM-EE programs ("Opt-Out"). Walmart
objects to the Opt-Out proposed by the Companies because the Companies failed to adequately
explain why certain rate classes qualify as "energy intensive processes" as required by KRS

278.285(3), but other rate classes do not. Walmart also objects to the definition of "industrial'



proposed by the Companies as it unfairly discriminates against large non-residential customers
by allowing only some customers in the applicable rate classes to take advantage of the Industrial
Opt-Out while similarly-situated customers in the same rate class are prohibited from doing the
same.

B. Relevant Procedural History

On January 10, 2018, Walmart filed a Motion to Intervene ("Walmart Intervention"),
which was granted by Order of the Commission on February 14, 2018.

On March 21, 2018, Walmart submitted the Direct Testimony and Exhibits of Kenneth
E. Baker, addressing the Opt-Out proposed by the Companies. Specifically, Mr. Baker noted
Walmart's opposition to the Opt-Out as proposed by the Companies, arguing that the
Companies' proposed qualification criteria arbitrarily excludes energy intensive customers who
take service under the Companies' industrial rates. Mr. Baker's testimony also indicated that the
Companies do not articulate sufficient reasons for selecting only some customers within some
rate classes as qualifying for the Opt-Out while excluding others, and also recommended that
the Opt-Out should be available to any customer who takes service under the Companies'
industrial rate schedules. To the extent the Commission adopts the Opt-Out proposed by the
Companies, Mr. Baker recommended that the Commission should give non-residential
customers who are ineligible for the Opt-Out the option to self-direct their DSM/EE programs.

On April 24, 2018, the Companies filed Rebuttal Testimony. On April 26, 2018, as
required by Commission Order, the Companies, Walmart, and the Attorney General filed letters
requesting that the Commission not hold an evidentiary hearing, and instead decide the issues
based on the record in this proceeding. The Metropolitan Housing Coalition ("MHC") filed a

letter requesting an evidentiary hearing, or, in the alternative, asked the Commission to modify



the procedural schedule to allow an additional set of data requests to the Companies limited to
their Rebuttal Testimony coupled with a briefing schedule. The Commission issued an Order
on May 31, 2018, granting MHC's request for additional discovery and briefing. On June 7,
2018, Walmart and MHC each filed data requests to the Companies. On June 14, 2018, the
Companies filed their responses to Walmart's and MHC's requests.

C. Walmart's Recommendation

Walmart recommends that the Commission should reject the Opt-Out criteria proposed
by the Companies as it is insufficiently supported and because it results in discriminatory
treatment of customers within similar rate classes. Rather that picking and choosing certain
customers within a rate class, the Commission should make the Opt-Out available to any
customers who takes service under an industrial rate schedule.
IL ARGUMENT

The Kentucky Legislature has authorized certain customers to opt-out of participation in
utility-sponsored DSM/EE programs.! The scope of that opt-out is set forth in Kentucky
Revised Statute 278.285(3) and states as follows:

The commission shall assign the cost of demand-side management programs

only to the class or classes of customers which benefit from the programs. The

commission shall allow individual industrial customers with energy intensive

processes to implement cost-effective energy efficiency measures in lieu of

measures approved as part of the utility's demand-side management programs if

the alternative measures by these customers are not subsidized by other customer

classes. Such individual industrial customers shall not be assigned the cost of

demand-side management programs.

Id. Neither the term "industrial" nor the phrase "energy intensive processes" are defined by the

statute.

L KRS 278.285(3).



A. The Companies' Industrial Opt-Out Arbitrarily Excludes Certain
Customers from Participation.

In this proceeding, the Companies seck approval of an opt-out pursuant to KRS
278.285(3). The Companies' propose to define "industrial" for purposes of the Opt-Out as:

[N]on-residential customers engaged in activities primarily using energy

(electricity or gas) in a process or processes involving either the extraction of raw

materials from the earth or a change of raw or unfinished materials into another

form or product.”
The Companies do not attempt to define the phrase "energy intensive processes," but have
instead proposed to include only certain rate schedules® — Fluctuating Load Service (Rate FLS),
Retail Transmission Service (Rate RTS), and Time-of-Day Primary Service (TODP) for electric
service and rates* — as eligible to participate in the Industrial Opt-Out, arguing they are de facto
"energy intensive."> Other than concluding that these rate schedules are "energy-intensive
rates," the Companies offer no explanation for their inclusion of some rate schedules and the
exclusion of others. To the extent the Companies believe these rate schedules, and only these
rate schedules, reflect "energy intensive processes," the Companies should be required to put
forth proof in support of such contention and should also be required to show why customers in
other rate classes do not engage in "energy intensive processes."

The effect of adopting the Opt-Out as proposed by the Companies is that customers

within rate classes will be treated differently from one another. For example, the Companies

have indicated that there only 219 customers taking service under TODP who would be eligible

2 Direct Testimony of Rick E. Lovekamp ("'Lovekamp Direct"), p. 6, lines 2-7.
3 Direct Testimony of David Huff ("Huff Direct"), p. 26, lines 14-19.
4 The Companies have also included certain gas service rates for inclusion.

5 Lovekamp Direct at 6, 8-10.



for the Opt-Out using the criteria proposed by the Companies,® but that there are at least 358
customers taking service under TODP.” Assuming all 219 eligible customers elected to take
advantage of the Opt-Out, that would leave 139 customers — a minority of the customers in that
rate class — to bear the total costs of the Companies' sponsored DSM/EE programs for this rate
class. Such a result is inherently unfair and violates core regulatory principles advancing fair,
just, reasonable, and non-discriminatory rates.?

Walmart recognizes the Commission's prior finding in Case No. 2014-00003 that "the
industrial opt-out is available only for industrial customers, not commercial customers."’ The
problem here is that a fair definition of "industrial" versus "commercial” is not readily available.
The Kentucky Legislature did not define the meaning of "industrial" for purposes of 278.285(3),
thought it clearly could have done 0.9 Nor can the Commission or parties look to the rate
schedules offered by the Companies as the Companies admittedly "do not have industrial rates
for electric service," but instead distinguish based rates on "electrical demand rather than the

purpose for which the customer uses the service."'! Accepting the Opt-Out as proposed by the

6 Companies' Response to Walmart's Supplemental Data Requests Regarding Rebuttal Testimony dated June 7,
2018, at Question No. 4(a).

7 Id. at Response to Question 4(b).

8 KRS 278.030(1) (stating that utilities must charge "fair, just and reasonable rates"); see also KRS 278.170(1)
(prohibiting a utility from giving "any unreasonable preference or advantage to any person or subject any person to
unreasonable prejudice or disadvantage, or establish or maintain any unreasonable difference between localities or
between classes of service doing a like and contemporaneous service under the same or substantially the same

conditions").

9 See In the Matter of> Joint Application of Louisville Gas and Electric Company and Kentucky Utilities Company
for Review, Modification, and Continuation of Existing, and Addition of New, Demand-Side Management and
Energy-Efficiency Programs; Case No. 2014-0003, Order at 26 (Nov. 14,2014).

10 As the Companies' Rebuttal Testimony notes, there are several statutes where the Kentucky Legislature has
distinguished between commercial and industrial. Rebuttal Testimony of Rick E. Lovekamp, p. 4, lines 4-19
("Lovekamp Rebuttal"). These citations are noteworthy for two reasons. First, none of the cited statutes fall
within Section 285 of the Kentucky Code. Second, these statutory citations only reinforce the notion that the
Kentucky Legislature knows how to define these terms. The notable absence of an applicable definition for the
meaning of "industrial" indicates that the Commission can exercise its authority to interpret that term on its own.

I Lovekamp Rebuttal, p. 3, lines 10-13.



Companies means that customers within the same rate class will be treated differently, which is
simply unfair if not discriminatory.

In the absence of a definition from the Legislature or industrial-only rate schedules, the
better and more fair course is for the Commission to determine that all customers served under
energy intensive, traditionally "industrial," rate schedules are eligible for the Opt-Out. This
ensures that all customers within the same rate class are treated similarly to one another, rather
than picking winners and losers within these rate schedules. Walmart understands that the
Legislature may have desired to restrict the opt-out but offered no definitions to do so, thus the
Commission has broad regulatory authority to take steps over and above what the Legislature
may or may not have explicitly stated in order to ensure that the rates charged by the Companies
are just, reasonable, fair, and non-discriminatory.

B. In the Absence of a More Expansive Opt-Out, Non-Participating Customers
Should be Entitled to Self-Direct.

In the event the Commission elects to approve the Industrial Opt-Out, the Commission
should exercise its discretion and take steps to ensure that other customers who do not meet the
Companies' definition of "industrial" are not left in a severely disadvantaged position vis-a-vis
the other customers in their rate class. A self-direct option, as described by Mr. Baker in his
Direct Testimony,'? would give those non-"industrial" customers greater flexibility in effecting

DSM/EE measures and would mitigate against the inherent unfairness of the Companies'

proposed Opt-Out criteria.

12 Direct Testimony of Kenneth E. Baker, p. 16, line 2 to p. 18, line 2.



1. CONCLUSION

The Commission should carefully consider the parameters of the Opt-Out applicable to
the Companies' customers. Accepting the Opt-Out as defined by the Companies makes arbitrary
distinctions, both in terms of the rate classes that may take advantage of the Opt-Out and the
customers within those rate classes who are eligible for it. The Companies separate customers
by electrical demand and usage and not by the reasons for that usage. Therefore, electrical
demand and usage should be the criteria for determining the applicability of the Opt-Out. As the
Companies' proposed Opt-Out criteria does not result in just, reasonable, and non-discriminatory
rates, the Commission should deny their request for approval of the Opt-Out as proposed, and

require revisions that would produce a more fair result.



WHEREFORE, Wal-Mart Stores East, LP and Sam's East, Inc., respectfully request that

the Kentucky Public Service Commission deny the Opt-Out proposed by Louisville Gas and

Electric Company and Kentucky Utilities Company in their Application.
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