IN THE
COMMONWEALTH COURT OF PENNSYLVANIA

PPL Electric Utilities Corporation,

Petitioner
V. : No. c',‘;b‘ CD 2019
Pennsylvania Public Utility Commission, :
Respondent
PETITION FOR REVIEW

2

Petition for Review of the Order of the s'\J

Pennsylvania Public Utility Commission, -

Docket No. A-2017-2629534 entered April 25, 2019
a

Date: May 24, 2019



L. STATEMENT OF THE BASIS FOR THE JURISDICTION OF THE
COURT :

1. The Court has jurisdiction over this Petition for Review pursuant to

Section 763(a)(1) of the Judicial Code, which provides that the Commonwealth
Court shall have exclusive jurisdiction of appeals from final orders of
Commonwealth agencies. 42 Pa. C.S. § 763(a)(1).

II. PARTY SEEKING REVIEW

2. Petitioner PPL Electric Utilities Corporation (“PPL Electric”) is a
public utility that provides electric distribution, transmission, and provider of last
resort services in Pennsylvania subject to the regulatory jurisdiction of the
Pennsylvania Public Utility Commission (“PUC”) and the Federal Energy
Regulatory Commission. PPL Electric furnishes electric service to approximately
1.4 million customers throughout its certificated service territory, which includes
all or portions of twenty-nine counties and encompasses approximately 10,000
square miles in eastern and central Pennsylvania. PPL Electric is a “public utility”
and an “electric distribution company” as defined in Sections 102 and 2803 of the
Pennsylvania Public Utility Code, 66 Pa.C.S. §§ 102, 2803.

3. Petitioner PPL Electric has standing to file this appeal because it was
the applicant in the proceeding before the PUC and is aggrieved by the PUC’s

Order entered April 25, 2019 at Docket No. A-2017-2629534.
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III. GOVERNMENT UNIT THAT MADE THE ORDER OR
DETERMINATION SOUGHT TO BE REVIEWED

4.  Respondent PUC is a governmental unit of the Commonwealth of

Pennsylvania that entered the April 25, 2019 Order at Docket No. A-2017-

2629534.

IV. ORDER OR DETERMINATION SOUGHT TO BE REVIEWED

5.  PPL Electric herein appeals from the Order of the PUC entered April
25, 2019, at Docket No. A-2017-2629534. A true and correct copy of the PUC’s |
April 25, 2019 Opinion and Order, as well as copies of the Commissioners’
Statements accompanying the Order, are attached hereto as Appendix A.

6. The April 25, 2019 Opinion and Order denied PPL Electric’s
Application for Approval of Intercompany Restructuring (“Application”).

V. STATEMENT OF OBJECTIONS TO THE ORDER'

A. BACKGROUND

7. This matter was initiated on October 16, 2017, when PPL Electric
filed an Application requesting PUC approval for a proposed internal corporate

restructuring (the “Restructuring”).
8.  PPL Electric is a direct operating subsidiary of PPL. Corporation. PPL

Corporation currently owns all of the shares of PPL Electric directly. Under the

! Pursuant to Pa.R.A.P. 1513(d)(5), the omission of an issue from the this
Statement of Objections shall not be the basis for a finding of waiver if the Court is
able to address the issue based on the certified record.
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Restructuring, two new holding companies, PPL. Subsidiary Holdings, LLC and
PPL Energy Holdings, LLC, would be placed between PPL Corporation and
certain of its operating subsidiaries, including PPL Electric. Under the proposed
corporate structure, PPL Subsidiary Holdings, LLLC would be wholly owned by
PPL Corporation, PPL. Energy Holdings, LLC would be wholly owned by PPL
Subsidiary Holdings, LLC, and PPL Electric and certain other subsidiaries
currently owned directly by PPL Corporation would be owned by PPL Energy
Holdings, LL.C. After the Restructuring, PPL Electric and all of its other regulated
and non-regulated subsidiary companies would still be ultimately owned and
controlled by PPL Corporation as they are today.

9. The Restructuring is intended to allow PPL Corporation to more
effectively manage its intercompany cash flows. Following the proposed
Restructuring, PPL Corporation would serve as a holding company with
intercompany financing accomplished throﬁgh the lower tier holding companies.
The new structure would allow PPL. Corporation to more efficiently operate its
business, including PPL Electric, and prudently manage its tax liabilities.

10.  The Restructuring would improve PPL Corporation’s financial profile,
which would directly and substantially benefit PPL Electric and its customers.
However, the proposed Restructuring would have no effect on the management or

operations of PPL Electric, nor would the proposed Restructuring result in an
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ultimate change in control of PPL Electric. Under the proposed Restructuring,
PPL Corporation would remain the ultimate parent of i)PL Electric.

11. The Office of Small Business Advocate (“OSBA”) submitted
testimony and briefs opposing PPL Electric’s Application.

12.  On August 23, 2018, the Administrative Law Judges issued a
Recommended Decision (“RD”) denying PPL Electric’s Application. PPL Electric
filed Exceptions to the RD and the OSBA filed Replies to PPL Electric’s
Exceptions.

13.  On April 25, 2019, the PUC issued an Order ruling on the Exceptions
and denying PPL Electric’s Application. The PUC applied a “substantial
affirmative public benefits” test to the proposéd Restructuring and concluded that
PPL Electric failed to demonstrate that the Restructuring would result in
substantial affirmative public benefits sufficient to justify approval of the
Application.

14. As explained in more detail below, in denying PPL Electric’s
Application, the PUC applied an inappropriate standard, misapplied its own Policy
Statement and prior precedent, and abused its discretion in establishing an

impractical standard of review for internal corporate restructurings that would be

virtually impossible to meet.
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B. STATEMENT OF SPECIFIC OBJECTIONS

15.  The PUC Order commits error of law, is not supported by substantial
evidence and constitutes an abuse of agency discretion, and therefore should be
reversed.

16. The PUC Order erroneously concludes that a certificate of public
convenience is required for the Restructuring. As relevant to this case, Section
1102(a)(3) provides that a certificate is required where:

(3) For any public utility or an affiliated interest of a
public utility as defined in section 2101 (relating to
definition of affiliated interest), except a common carrier
by railroad subject to the Interstate Commerce Act, to
acquire from, or to transfer to, any person or corporation,
including a municipal corporation, by any method or
device whatsoever, including the sale or transfer of stock
and including a consolidation, merger, sale or lease, the
title to, or the possession or use of, any tangible or
intangible property used or useful in the public service. . .

In addition, the PUC has issued a Policy Statement interpreting the certificate
requirements of Section 1102(a)(3). The PUC’s Policy Statement interpreting
Section 1102(a)(3) states that “[a] transaction or series of transactions resulting in a
new controlling interest is jurisdictional when the transaction or transactions result
in a different entity becoming the beneficial holder of the largest voting interest in
the utility or parent. . .” 52 Pa. Code § 69.901. The PUC’s Order on Policy

Statement provides that internal transactions are subject to regulatory review under

Section 1102(a)(3) to the extent they constitute a transfer of control as defined by
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the Policy Statement because such transactions “can have a fundamental effect on
the management and operations of a utility.” Policy Statement Regarding
Interpretation of 66 Pa.C.S. § 1102(a)(3), Docket No. M-930490, 1994 Pa. PUC
LEXIS 56 (Order entered September 13, 1994). Taken together Section 1102(a)(3)
and the Policy Statement require a certificate where: (1) there is change in title,
possession or use of public utility property, (2) there is a change in ultimate control
of the public utility, or (3) where there is an effect on management or operations of
the utility. It was undisputed below that -the Restructuring will nof result in the
transfer of title, possession or use of public utility property, will not result in a
change in ultimate control, and will not affect the utility’s management and
operations. A certificate of public convenience therefore is not required.

17.  To the extent that a certificate of public convenience is required, the
Commission applied the wrong legal standard in reviewing the Restructuring.
Specifically, the PUC erred in concluding that PPL Electric was required to show
“substantial affirmative public benefits” to justify the internal Restructuring that
would not change the ultimate ownership of PPL Electric’s property. The statutory
standard for a certificate of public convenience is “necessary or proper for the
service, accommodation, convenience, or safety of the public.” 66 Pa. C.S. §
1103(a). The PUC erroneously determined that to meet this standard for the

internal Restructuring, PPL Electric was required to show “substantial affirmative
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public benefits.” The “necessary or proper” standard appears in several other
statutory provisions, and the PUC has never applied a “substantial affirmative
public benefits” standard when applying these provisions. See, e.g., 66 Pa. C.S. §
1102(a)(2) (relating to abandonment of service). See also 15 Pa. C.S. § 1511
(related to public utility’s abandonment authority). Therefore, the PUC erred when
it did not apply the proper statutory standard to the proposed Restructuring.

18. The PUC erred when, contrary to controlling precedent, it applied a
“substantial affirmative public benefits” standard to the internal Restructuring.
The substantial affirmative public benefits test was set forth in City of York v. Pa.
PUC, 295 A.2d 825 (1972) (“City of York™). City of York involved a utility fnerger
that changed the ultimate controlling owner of the utility. Unlike City of York, the
proposed Restructuring is an internal reorganization that will not change the
ultimate owner of the utility. The PUC has previously reviewed internal
transactions that do not result in an ultimate change in control of the utility or
changes in the utility’s management or operations and has approved these
transactions without requiring a showing of substantial affirmative public benefits.
See, e.g., Joint Application of Frontier Communications of Breezewood, Inc., et al.
for Approval of Restructurings from Corporations to Limited Liability Companies,
Docket No. A-310400F004, 2003 Pa. PUC LEXIS 323 (Order entered October 17,

2003); Application of Duquesne Light Company to Convert to a Limited Liability
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Company, Docket No. A-2017-2599375 (Order entered August 31, 2017). The
PUC therefore erred when it applied a “substantial affirmative public benefits” test
to the internal Reorganization proposed in PPL Electric’s Application.

19. The PUC erred when it established a standard of review for internal
corporate restructurings that, for all practical purposes would be impossible to
meet. Requiring substantial affirmative public benefits for an internal restructuring
that creates no change of ultimate control and no change in the management or
operations of the utility would produce an unreasonable result. The substantial
affirmative public benefits test has been applied in cases involving third party
mergers and acquisitions where there is a clear change in ownership and major
impacts to the utility’s management and operations. Clearly, these types of
transactions may produce a variety of significant benefits and harms to the public.
In such cases, it is appropriate for the PUC to weigh the resulting benefits and
harms to determine if the transaction is in the public interest. In contrast, an
internal restructuring such as the one proposed in PPL Electric’s Application
results in effectively no change to the utility or its customers because the ultimate
ownership of the utility remains unchanged. Whether to participate in these types
of internal reorganizations should bé left to the utility’s management discretion.
See Pickford, et al. v. Pennsylvania-American Water Company, Docket Nos. C-

20078029, et al., 2009 Pa. PUC LEXIS 822, *63 (Opinion and Order entered May
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14, 2009); Pa. PUC v. West Penn Power Co., Docket No. R-2014-2428742, 2015
Pa. PUC LEXIS 93, *166-67 (Recommended Decision March 9, 2015; Order April
9, 2015). By requiring substantial afﬁrmative public benefits for an internal
restructuring, the PUC has created a standard that, as a practical matter, would
preclude approval of internal restructurings, because these types of transactions by
their very nature do not produce substantial changes — benefits or harms. Such a
result is an unreasonable interference with a utility’s management discretion to
operate its business in a reasonable and efficient manner and constitutes an abuse
of discretion requiring judicial intervention. See Pickford, 2009 Pa. PUC LEXIS
822, *63; West Penn Power Co., 2015 Pa. PUC LEXIS 93, *166-67.

VI. SHORT STATEMENT OF THE RELIEF SOUGHT

20. PPL Electric respectfully requests that the PUC’s April 25, 2019

Opinion and Order be reversed because:

(1) The PUC erred as a matter of law when it determined
that PPL Electric’s proposed Restructuring requires a
certificate of public convenience pursuant to 66 Pa. C.S.

Section 1102(a)(3);

(2) The PUC erred as a matter of law when it applied
the wrong legal standard for reviewing the proposed
Restructuring;

(3) The PUC erred as a matter of law when it required
PPL Electric to show “substantial affirmative public
benefits” for an internal Restructuring;

(4) The PUC erred as a matter of law and abused its
discretion when it established a standard of review for

10
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internal corporate restructurings that, as a practical
matter, would be impossible to meet and improperly
interferes with the utility’s management discretion.

PPL Electric respectfully requests that this Court grant the above relief and

such further relief as deemed just and reasonable.

Respectfully submitted,

. ’ )

QZ\%& A/ /3 /WM,{QA( gw/vgdr@—,
Kimberly A. Klock (ID #89716) David B. MacGregor (ID # 28804)
Ronald J. Reybitz (ID #78863) Michael W. Gang (ID # 25670)
PPL Services Corporation Lindsay A. Berkstresser (ID #318370)
‘Two North Ninth Street ’ Post & Schell, P.C.
Allentown, PA 18101 17 North Second Street, 12th Floor
Phone: 610-774-5696 Harrisburg, PA 17101-1601
Fax: 610-774-4102 Phone: 717-731-1970
E-mail: kklock@pplweb.com Fax: 717-731-1985
E-mail: rjreybitz@pplweb.com E-mail: mgang@postschell.com

E-mail:dmacgregor@postschell.com
E-mail: Iberkstresser@postschell.com

Date: May 24, 2019 Attorneys for PPL Electric Utilities Corporation
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PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA 17105-3265

Public Meeting held April 25, 2019

Commissioners Present:

Gladys M. Brown Dutrieuille, Chairman
David W. Sweet, Vice Chairman, Statement
Norman J. Kennard, Statements, Dissenting
Andrew G. Place, Statement

John F. Coleman, Jr., Statement, Dissenting

Application of PPL Electric Utilities Corporation for
Approval of Intercompany Restructuring

OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and
disposition are the Exceptions of PPL Electric Utilities Corporation (PPL EU) filed on
October 1, 2018, to the Recommended Decision (R.D.) of Administrative Law Judges
(ALJs) Benjamin J. Myers and Joel H. Cheskis, issued on September 11, 2018, relative to
the above-captioned proceeding. On October 11, 2018, the Office of Small Business
Advocate (OSBA) filed Replies to Exceptions. The Recommended Decision addresses

the Application of PPL EU for Approval of



Intercompany Restructuring (Application) in which PPL EU is requesting approval of the
corporate restructuring which would interject two new Delaware holding companies —
PPL Subsidiary Holdings, LLC (Newco 1) and PPL Energy Holdings, LLC (Newco 2) —
between PPL EU and its current parent, PPL. Corporation. The ALJs recommended that
PPL’s Application be denied because PPL-EU failed to show that the proposed
intercompany restructuring is necessary or proper for the service, accommodation,

convenience, or safety of the public pursuant to Section 1103 of the Public Utility Code
(Code), 66 Pa. C.S. § 1103.

For the reasons below, we shall deny PPL. EU’s Exceptions and adopt the

ALJs’ Recommended Decision consistent with this Opinion and Order.
L. History of the Proceeding

On October 16, 2017, PPL EU filed the aforementioned Application
seeking the Commission’s approval of PPL Corporation’s proposed internal corporate
restructuring (Proposed Restructuring). The Application was submitted pursuant to
Section 1102(a)(3) of the Code, 66 Pa. C.S. § 1102(a)(3), and the Commission’s
Statement of Policy in Section 69.901 of the Commission’s Regulations, 52 Pa. Code

§ 69.901.

On October 28, 2017, notice of the Application was published in the

Pennsylvania Bulletin in accordance with Section 5.14 of the Commission’s Regulations,

52 Pa. Code § 5.14.

On November 21, 2017, the OSBA filed a Notice of Intervention and

Protest, and a Public Statement and Verification.



On May 29, 2018, the ALJs granted PPL EU’s and the OSBA’s joint
request to waive cross-examination of all witnesses and admit evidence into the record by

written stipulation. The evidentiary hearing scheduled for May 30, 2018, was cancelled.

On June 13, 2018, PPL EU and the OSBA jointly filed a Stipulation for
Admission of Evidence (Stipulation). The Stipulation requested that the following
evidence be admitted into the record: (1) PPL EU Direct Testimony; (2) PPL. EU Rebuttal
Testimony; (3) OSBA Direct Testimony; (4) OSBA Exhibits IEc-1 and IEc-2; (5) PPL
EU’s Application; and (6) PPL Exhibit No. 1-A. On June 29, 2018, PPL EU and the
OSBA filed their Main Briefs. On July 13, 2018, the record in this matter was closed
after the Parties filed their Reply Briefs.

In their Recommended Decision issued on September 11, 2018, ALJs Myers
and Cheskis recommended (1) that the Stipulation be granted, and (2) that the Application
be denied in its entirety. R.D. at 20-25.

As noted, on October 1, 2018, PPL-EU filed Exceptions to the ALJs’
Recommended Decision. On October 11, 2018, the OSBA filed Replies to Exceptions.

IL Overview of the Application

PPL EU explained in the Application that it is a Pennsylvania business
corporation formed in 1920, and a public utility as defined in Section 102 of the Code,
66 Pa. C.S. § 102. PPL EU provides electric service to apprbximately 1.4 million

customers in eastern and central Pennsylvania. Application at 2.

PPL Corporation was formed in 1994 as a utility holding company and is
incorporated in Pennsylvania. PPL Corporation currently directly owns all interests in

the seven following subsidiary companies: (1) PPL Capital Funding, Inc., (2) LG&E and



KU Energy LLC, (two domestic, non-Pennsylvania electric distribution companies),

(3) PPL Energy Funding Corporation (“PPL EF”), (4) PPL Services Corporation, (5) PPL
TransLink, Inc., (6) PPL EU Services Corporation, and (7) PPL EU, collectively referred
to as the PPL Group. Application at 2; Exhibit A to Application. Organization Chart No.

1, below, shows PPL Corporation’s current organizational structure:

PPL Corporation
[ T 1 — T |- ] —
LGEE and KU . s
PPL Capital Energy LLC PP Enerdy POL Services PPL TeansLink, PBL EU Services PRL Electric
Fundiag, Inc. {Subsidiaries Catont: ‘ﬁ; o Carpuration 11T Corporatlon Coraaration
listed on page 2} aIpoea rporation
PPL Global, LLC
{International CEP Commerce,
subsidiaries e
omigted}
#140C Interational
Halgings, Ire,
{intvrpatianal CEP Lending, inc.
subsidfps. i
amitted)
™
PPL UK
Heldings, LHLC
[International
subsidiaries
{Abbreviatad} Bmitted)
ExhibR A

Chart No. 1 —PPL Corporation’s Current Corporate Organization Structure (October
2017); Application, Exhibit A at 1.

PPL EU noted in the Application that PPL EF is a holding company that
owns PPL Corporation’s interests in the electricity distribution business in the United
Kingdom. PPL EF previously owned PPL Corporation’s generation business prior to the
2015 spinoff of the generation assets to Talen Energy Corporation. Application at 2, 7;
see Docket Nos. A-2014-2435752 and A-2014-2435833.




After the Proposed Restructuring, PPL Capital Funding, Inc. will remain a
direct subsidiary of PPL Corporation, but PPL EU, PPL EF and the other subsidiaries will
become indirect subsidiaries of PPL Corporation. As explained in the Application, in the
first step, PPL Corporation will form two new Delaware holding companies, “Newco 1”
and “Newco 2.” Newco 1 will be owned directly by PPL Cdrporation and Newco 2 will
be owned directly by Newco 1. In the second step, PPL Corporation will contribute all of
the interests it holds in PPL EU and certain other subsidiaries to Newco 1. Newco 1 will
then contribute all of the shares received from PPL Corporation to Newco 2. Newco 1
will be named PPL Subsidiary Holdings, LLC and Newco 2 will be named PPL Energy
Holdings, LI.C. Application at 2-3; Exhibit B to Application. See Chart No. 2, below.

PPL Corporation
_ | _ ’ e
. PPL Subsidiary
PPL Capital .
PL Cap Holdings, LLC
Funding, Inc. (NEWCO1}
|
PPL Energy
Holdings, LLC
{NEWCO?)
|
I | l | I L
LG&E and KU .
Energy LLC PPL Energy PPL Services PPL Transtink, PPL EU Services PPL Electric
(Subsidiaries Fynd{n.g Corporation inc, Corporation Umme?
listed on pape 2} Corporation —— s Corporation
PPL Global, LLC i
{international subsidiaries
omittad) CEP Commaerce, LIC
]
PMDCInternational Holdings, Inc. N
{international subsidiaries
omitted) CEP Lending, inc.
|
PPL UK Holdings, LLC
, (international subsidiaries Exhibit B
{Abbreviated) omitted)

Chart No. 2 — PPL Corporation’s Proposed Corporate Organization Structure (October
2017); Application, Exhibit B at 1.




PPL EU will go from being a wholly-owned direct subsidiary of PPL
Corporation before the Proposed Restructuring to a wholly-owned indirect subsidiary of
PPL Corporation after the Proposed Restructuring. After the Proposed Restructuring,
two new holding companies, PPL Subsidiary Holdings, LLC (Newco 1) and PPL Energy
Holdings, LLC (Newco 2), will be placed between PPL Corporation and PPL EU.
Application at 3; Exhibit B to Application. The Application stated that the Proposed
Restructuring involves no change in PPL Corporation’s ultimate control of PPL EU or
any of the other entities involved. Application at 3. The Application also stated that
there will be no changes in the management or operations of PPL EU and, accordingly,

there will be no change in control. Application at 3.

The stated purpose in the Application of the Proposed Restructuring is to
allow PPL Corporation to effectively manage the movement of cash within the PPL
Group. As explained in the Application, in order to fund capital expenditures as well as
dividends to shareholders of PPL Corporation, subsidiaries of PPL Corporation must
regularly distribute cash to PPL Corporation. In its existing structure, PPL. Corporation is
faced with potential future limitations on its ability to distribute cash from certain of its
subsidiaries without creating negative federal or state income consequences due to
limited tax basis in those subsidiaries. More specifically, to the extent that such
distributions exceed accumulated earnings and profits, the distributions will be
characterized as returns of basis to the extent thereof and then as capital gains. While
returns of basis are “tax neutral” from both a federal and state income tax perspective,
capital gains may trigger a tax cost. According fo PPL’s Application, this cost poses a
clear impediment on the PPL Group’s options for efficiently mobilizing cash to serve its
needs. However, according to PPL, the Proposed Restructuring significantly mitigates
this potential cost by consolidating the tax basis of the relevant subsidiaries within both
Newco 1 and Newco 2. In turn, this proposed new structure will allow for more

flexibility in making future cash distributions without triggering a negative tax impact.

Application at 6.



As for the benefits of the Proposed Restructuring, PPL Corporation
believes the proposed structure will make operating its regulated businesses more
effective. PPL Corporation will be positioned as a pure holding company. Intercompany
financing, including management of the regulated utility capital structure and associated
regulatory requirements will be facilitated through the lower-tier holding companies

rather than PPL Corporation. Application at 7.

The proposed restructuring will have no effect on the management or
operations of PPL EU. Application at 3, 6, 8. After the Proposed Restructuring is
consummated, PPL EU avers that it will remain legally, technically and financially fit
and that the Proposed Restructuring will have no impact on PPL EU’s ability to provide
service as it will maintain the same employees that it has currently and provide the same
services to its customers. In addition, PPL. EU will maintain a separate investment grade

rating from credit rating agencies. Application at 7-8.

PPL EU also avers in the Application that the Proposed Restructuring will
promote the public interest because it will enable a more effective distribution of cash
from PPL EU to PPL Corporation for purposes of funding capital expenditures within the
PPL Group, including PPL’s capital projects. Additionally, PPL EU claims that the
creation of subsidiary holding companies will promote efficiency by providing a more
effective structure to facilitate any future business acquisitions that PPL Corporation may
wish to undertake, including the combination or merger of existing non-regulated

corporate entities to gain efficiencies. Application at 7, 8.

PPL EU further asserted that approval of the new structure would allow for
a more efficient operation of PPL Corporation’s businesses that would permit it to

prudently manage its tax liabilities. PPL St. 1 at 4-5; Exh. 1 at 2-3,



III. Discussion

A.  Legal Standards

Section 1102(a)(3) of the Code provides, in pertinent part, that the
Commission’s prior approval, evidenced by a certificate of public convenience first had

and obtained, is required:

For any public utility . . . to acquire from, or to transfer to,
any person or corporation, including a municipal corporation,
by any method or device whatsoever, including the sale or
transfer of stock and including a consolidation, merger, sale
or lease, the title to, or the possession or use of; any tangible
or intangible property used or useful in the public service.

66 Pa. C.S. § 1102(2)(3).

A utility is required to obtain a certificate of public convenience under
Section 1102(a)(3) of the Code when a transfer of voting interest constitutes a change in
de facto control of the utility or its parent. See 52 Pa. Code § 69.901; see also Policy
Statement Regarding Interpretation of 66 Pa. C.S. § 1102(a)(3), Docket No. M-930490,
1994 WL 932348 (Pa.P.U.C.), 1994 Pa. PUC LEXIS 56 (Order entered September 13,
1994) (Policy Statement Order). The Policy Statement in Section 69.901 of our

Regulations provides, in pertinent part, as follows:

69.901. Utility stock transfer under 66 Pa. C.S. § 1102(a)(3).

(a) Background.

(1) Commission jurisdiction over the acquisition or transfer
of public utility property is governed by 66 Pa. C.S.

§ 1102(a)(3) (relating to enumeration of acts requiring
certificate). The ambiguous language in 66 Pa. C.S.



§ 1102(a)(3) has historically caused considerable uncertainty
among the Commission, its staff and the industry regarding
what type of transaction requires Commission approval. This
uncertainty has been particularly apparent regarding stock
transfers which may equate to the transfer of utility property.

(2) Recently, the Commission has examined 66 Pa. C.S.

§ 1102(a)(3) and determined that the transfer of stock or other
voting interest of a utility’s parent is jurisdictional regardless
of the remoteness of the transaction if the effect of the
transaction is to change the control of a utility. Joint
Application of Commonwealth Telephone Company, et al.,
A-310800, F.0006, (October 22, 1993). Furthermore, the
Commission has held that a transaction resulting in a change
of the de facto controlling interest in a utility or its parent,
regardless of the tier in the corporate organization, constitutes
a change of control of the utility and is jurisdictional under

66 Pa. C.S. § 1102(a)(3). Joint Application of Paging
Network of Pittsburgh, Inc. et al., A-330013, F.0005. In view
of these Commission holdings, it is necessary to further
define and establish clear standards regarding what transfer of
voting interest constitutes a change in de facto control and
thereby constitutes the transfer or acquisition of utility
property within the intendment of 66 Pa. C.S. § 1102(a)(3).

(b) Policy.

(1) A transaction or series of transactions resulting in a new
controlling interest is jurisdictional when the transaction or
transactions result in a different entity becoming the
beneficial holder of the largest voting interest in the utility or
parent, regardless of the tier. A transaction or series of
transactions resulting in the elimination of a controlling
interest is jurisdictional when the transaction or transactions
result in the dissipation of the largest voting interest in the
utility or parent, regardless of the tier.

(2) For purposes of this section, a controlling interest is an
interest, held by a person or a group acting in concert, which
enables the beneficial holders to control at least 20% of the
voting interest in the utility or its parent, regardless of the
remoteness of the transaction. In determining whether a



controlling interest is present, voting power arising from a
contingent right shall be disregarded.

52 Pa. Code § 69.901.

Section 1103(a) of the Code establishes the standard for granting a

certificate of public convenience:

A certificate of public convenience shall be granted . . . only
if the commission shall find or determine that the granting of
such certificate is necessary or proper for the service,
accommodation, convenience or safety of the public. The
commission, in granting such certificate, may impose such
conditions as it may deem to be just and reasonable.

66 Pa. C.S. § 1103(a)(emphasis added).

According to the Pennsylvania Supreme Court, satisfying the standard of
Section 1103(a) requires the Commission to find that the proposed transaction will
“affirmatively promote the service, accommodation, convenience, or safety of the pubic
in some substantial way.” City of Yorkv. Pa. PUC, 449 Pa. 136, 141, 295 A.2d 825, 828
(1972) (City of York). In establishing this precedent, the Court in City of York
“abandoned” its own previous standard that upheld granting a certificate upon a finding
of no adverse effect from the transaction, explaining that the statute’s clear command is
that the Commission must find that the granting of a certificate “will affirmatively benefit
the public.” Id. (overruling in part, Northern Pennsylvania Power Co.v. Pa. P.U.C., 333
Pa. 265, 267, 5 A.2d 133, 134) (Northern Pennsylvania Power Co.) (ruling that the
granting of a certificate will be upheld “unless it is established, by competent evidence,
that the sale will adversely affect the public in some substantial way . ..”)). More

recently, the Supreme Court explained:

10



In conducting the underlying inquiry, the Commission is not
required to secure legally binding commitments or to quantify
benefits where this may be impractical, burdensome, or
impossible; rather, the PUC properly applies a preponderance
of the evidence standard to make factually-based
determinations (including predictive ones informed by expert
judgment) concerning certification matters.

Popowsky v. Pa. PUC, 594 Pa. 583, 611, 937 A.2d 1040, 1057 (2007) (Popowsky).
Further, the Court explained that demonstration of the affirmative public benefit does not
require that every customer receive a benefit from the proposed transaction. Id. at 617-

18,937 A.2d at 1061.

The Supreme Court has further explained:

The PUC’s mandate with respect to the granting of
certificates of public convenience is a broad one . . . The
legislature, however, provided no definition of specifically
what the criteria were to be in determining the propriety of
granting a certificate, leaving the formulation of such criteria
to the PUC . ..

Elite Industries, Inc. v. Pa. PUC, 574 Pa. 476, 483, 832 A.2d 428, 432 (2003) (Elite)
(quoting Seaboard Tank Lines v. Pa. PUC, 502 A.2d 762, 764-65 (Pa. Cmwlth. 1985)
(Seaboard)). In Elife, the Court upheld the Commission’s elimination of the requirement
that a common carrier demonstrate public need for the proposed service in order to be
granted a certificate of public convenience because such changes “were made in
consideration of the public interest” and because the Commission “acted in public

interest[.]” Elite, 574 Pa. at 484.
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Regarding the Court’s decision in Elite, we have previously stated:

[T]he Elite and Seaboard cases hold that the various and
specific factors to be considered in determining whether to
grant a certificate of public convenience to an applicant . . .,
beyond those expressly stated in the statute, are matters left to
the administrative expertise, sound discretion, and good
judgement of the Commission.

See Final Rulemaking Amending 52 Pa. Code Chapters 1, 3, 5, 23 and 29 to Reduce
Barriers to Entry for Passenger Motor Carriers, Docket No. L-2015-2507592 (Final
Rulemaking Order entered October 27, 2016) (Final Rulemaking), slip op. at 6-7.

As the proponent of a rule or order by the Commission, PPL EU bears the
burden of proof in this proceeding, pursuant to Section 332(a) of the Code. 66 Pa. C.S.
§ 332(a). To meet its burden of proof, PPL EU must establish its case by a
preponderance of the evidence. Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa.
Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992). That is, PPL EU must present
evidence more convincing, by even the smallest amount, than that presented by any

opposing party. Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).

Adjudications by the Commission must be supported by substantial
evidence in the record. 2 Pa. C.S. § 704. Substantial evidence is such relevant evidence
that a reasonable mind might accept as adequate to support a conclusion. Consolidated
Edison Company of New York v. National Labor Relations Board, 305 U.S. 197, 229,

59 S.Ct. 206, 217. More is required than a mere trace of evidence or a suspicion of the
existence of a fact sought to be established. Norfolk & Western Ry. Co. v. Pa. PUC, 489
Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of
Review, 166 A.2d 96 (Pa. Super. 1961); Murphy v. Comm. Dept. of Public Welfare, White
Haven Center, 480 A.2d 382 (Pa. CmwIth. 1984).

12



As we proceed to review the litigated issues in this proceeding, we note that
any issue or Exception that we do not specifically delineate shall be deemed to have been
duly considered and denied without further discussion. The Commission is not required
to consider expressly or at length each contention or argument raised by the parties.
Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see,
generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

ALJs Myers and Cheskis made eight Findings of Fact and reached thirteen
Conclusions of Law. R.D. at 3-4, 22-24. The Findings of Fact and Conclusions of Law
are incorporated herein by reference and are adopted without comment unless they are

either expressly or by necessary implication rejected or modified by this Opinion and

Order.

B. Litigated Issues

1. Application of Sections 1102 and 1103 of the Code to the Proposed
Restructuring

a. Positions of the Parties

PPL EU argued that it should not be required to obtain a certificate of
public convenience, because the Proposed Restructuring amounts to a technical change in

control and will have no negative effect on utility operations. PPL M.B. at 5.

PPL EU submitted the Commission, in its evaluation of Section 1102
Applications involving a proposed internal restructuring, has focused on whether the
Proposed Restructuring would result in ultimate change in control of a utility. According
to PPL, where there is no change in ultimate control and no impact on the management

and operations of a utility, the utility should not be required to show that a Proposed
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Restructuring will result in affirmative public benefits. PPL EU contended that in the
instant Application, its fundamental management and operations will remain unchanged

and the Application should therefore be approved on that basis alone. PPL M.B. at 4.

Additionally, PPL contended that the Proposed Restructuring is merely a
technical change in control because PPL Corporation will no longer hold PPL EU’s stock
directly — rather, two holding companies will be inserted between PPL Corporation and
PPL EU. PPL EU pointed out that despite this insertion and change in structure, there
will be no negative impact on the day-to-day management or operations of the regulated
utility. Zd. at 5. PPL EU averred that the Commission expressly stated in its Policy
Statement Order, which addresses the review of internal reorganizations or changes of
control, that such reviews are to determine whether the proposed transaction would have
a fundamental effect on the management and operations of a utility. Id. (citing Policy

Statement Order, 1994 Pa. PUC LEXIS 56 at *11).

PPL EU specifically noted that the Policy Statement Order, for the most
part, focuses on transfers of utility property accomplished by mergers of utility parents or
selling utility stock and changing ultimate ownership of utility property. However, in the
instant Application, PPL EU asserted there is no transfer of property to a new ultimate
owner. In this regard, PPL EU noted that the Policy Statement is not binding, and the
determination of whether a certificate under Section 1102 (a)(3) of the Code is needed

depends on whether the transaction results in transfer of ownership. PPL M.B. at 5-6.

In addition, PPL EU averred that similar to Duguesne,1 because there is no
change in management and operations and no change in ultimate ownership in the instant

Application, the Commission should conclude that there is no requirement to obtain a

See Application of Duquesne Light Company to Convert to a Limited
Liability Company, Docket No. A-2017-2599375 (Order entered August 31, 2017)

(Duquesne).
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certificate of public convenience under Section 1102(a)(3). In addition, PPL EU argued
that similar to Frontier,2 there should be no basis for PPL. EU to demonstrate affirmative
public benefit in this proceeding as the Proposed Restructuring is simply an internal
reorganization that does not result in a fundamental change in control. PPL M.B. at 6-8
(citing Duquesne; Frontier). PPL EU noted that the Commission approved Frontier’s
application but did not issue a certificate of public convenience, suggesting that Section
1102 approval is not required at all for internal reorganizations that do not result in an

ultimate change in control. PPL M.B. at 7.

The OSBA disagreed with PPL EU arguments in support of its request for
approval of the instant Application. The OSBA argued that the Proposed Restructuring
produces no affirmative public benefits and that only PPL Corporation and its
shareholders would benefit from it. In addition, the OSBA argued that if the Commission
approved the Proposed Restructuring, such approval would require that the Commission
issue a certificate of public convenience pursuant to Section 1102(a)(3) of the Code 66
Pa. C.S. § 1102(a)(3),’ because it would involve a utility stock transfer and would result
in a change of control. OSBA M.B. at 3. Thus, the OSBA argued that the Proposed
Restructuring falls squarely under Section 66 Pa. C.S. § 1102(a)(3) because PPL
Corporation plans to contribute all of the interests it holds in certain of its direct, wholly
owned subsidiaries, including its shares in PPL EU and PPL EF, to Newco 1, which will
then contribute all of the shares received from PPL Corporation to Newco 2. OSBA
M.B. at 6 (citing 52 Pa. Code 69.901(b)(1)). |

2 Joint Application of Frontier Communications of Breezewood, Inc. et al.
for Approval of Restructurings from Corporations to Limited Liability Companies,
Docket No. A-310400F004, 2003 Pa. PUC LEXIS 323 (Order entered October 17, 2003)
(Frontier).

3 Section 1102(a)(3)(i) — (iv) of the Code provides for those instances where
Commission approval is not required for public utility acquisitions or public utility
transfers of property “including the sale or transfer of stock and including a
consolidation, merger, sale or lease, the title to, or the possession or use of, any tangible
or intangible property used or useful in the public service.”
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Furthermore, the OSBA disputes PPL EU’s attempt to focus this case on
the “fundamental effect” language of the Commission’s Policy Statément rather the
application of the City of York standard. According to the OSBA, the “fundamental
effect” of the Proposed Restructuring is that the Application meets the legal standard for
a change of control of a utility and is therefore jurisdictional under 66 Pa. C.S.

§ 1102(a)(3) and 52 Pa. Code 69.901(a) and (b)(1). Id. at 8-10. The OSBA averred that
the Proposed Restructuring meets the legal standard of a change of control as set forth in
52 Pa. Code 69.901(b)(1), and that the Application is jurisdictional under Section
1102(a)(3) and the City of York standard. Therefore, the affirmative benefit standard
must be met before it can be approved. OSBA M.B. at 10-11.

b. ALJs’ Recommendation

The ALJs agreed with the OSBA’s argument regarding this issue and noted
that the Proposed Restructuring constitutes sufficient change in control to trigger Sections
1102 and 1103 of the Code. R.D. at 14. The ALJs found, based on the testimony and
evidence in this case, that the Proposed Restructuring will place two new holding
companies between PPL EU and its current direct parent, PPL Corporation. According to
the ALJs, based on the Proposed Restructuring, PPL. Corporation plans to contribute all
of the interests it holds in certain of its direct, wholly owned subsidiaries, including its
shares in PPL EU, to Newco 1. Newco 1 will then contribute all of those shares to
Newco 2. The ALJs noted that under the Proposed Restructuring, PPL EU will be a
direct subsidiary of Newco 2 and an indirect subsidiary of Newco 1 and PPL
Corporation. Thus, the ALJs concluded that this arrangement would result in sufficient

change in control to trigger Sections 1102 and 1103 of the Code. Id.
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Furthermore, in noting their agreement with the OSBA’s position on this
issue, the ALJs referenced Section 69.901(b)(1) of the Policy Statement which provides
that: ‘

A transaction or series of transactions resulting in a new
controlling interest is jurisdictional when the transaction or
transactions result in a different entity becoming the
beneficial holder of the largest voting interest in the utility or
parent, regardless of the tier. A transaction or series of
transactions resulting in the elimination of a controlling
interest is jurisdictional when the transaction or transactions
result in the dissipation of the largest voting interest in the
utility or parent, regardless of the tier.

Id. at 14-15 (citing 52 Pa. Code § 69.901(b)(1)) (emphasis added). Pursuant to the above
language, the ALJs pointed out that the contribution of all of PPL Corporation’s interests
including its shares in PPL EU and PPL EF to Newco 1, which will then contribute all of
those shares to Newco 2, is a transaction or series of transactions resulting in a new
controlling interest of PPL EU and results in a different entity becoming the beneficial
holder of the largest voting interest in the utility or parent, regardless of the tier. In light
of the Policy Statement language above, the ALJs dismissed as misguided, PPL EU’s
argument that the Proposed Restructuring is merely a technical change in control,
especially because PPL Corporation will no longer hold PPL EU’s stock directly.
According to the ALJs, PPL EU’s Proposed Restructuring results in a new controlling
interest in PPL EU - as a direct subsidiary of PPL Energy Holdings, LLC and an indirect
subsidiary of PPL Subsidiary Holdings, LL.C. The ALIJs posited that PPL EU cannot
argue that the Proposed Restructuring is merely a technical change in control as it would
result in new layers of ownership and control between PPL EU and PPL Corporation that

were not present prior to the Restructuring. R.D. at 15.
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Next, the ALJs dismissed PPL EU’s argument that Section 1102(a)(3) of
the Code, 66 Pa. C.S. § 1102(a)(3),” applies only to transfers of utility property to a new
ultimate owner. According to the ALJs, the Commission’s Policy Statement on Section
1102(2)(3) of the Code defines when this type of transfer occurs, such as in the case of a
merger or sale of utility stock, including by a parent or grandparent of a utility. /d. (citing
52 Pa. Code § 69.901). The ALIJs were persuaded by the OSBA’s argument that PPL
Corporation will be positioned as a pure holding company and intercompany financing,
including managing the capital structures of the regulated utilities to comply with
regulatory requirements, will be facilitated through the lower tier holding companies

rather than PPL Corporation. R.D. at 15-16 (citing PPL St. 1 at 4; Application at 6-7).

According to the ALJs, PPL Corporation will become a pure holding
company after it transfers all of its interests in PPL EU to Newco 1. Newco 2 will then
receive all of the shares of PPL EU from Newco 1 and Newco 1 or Newco 2 will then
handle the regulatory compliance of PPL EU. The tiered control of PPL EU transfers
from the parent, PPL Corporation, down to subsidiaries Newco 1 and Newco 2, including
the handling of regulatory matters. Based on this arrangement, the ALJs agreed with the
OSBA that the Proposed Restructuring is a “change of de facto control” of PPL EU
addressed by 52 Pa. Code § 69.901(b)(1). R.D. at 16.

Next, the ALJs dismissed as inaccurate, PPL EU’s argument that the OSBA
would require transactions involving nonregulated businesses to provide substantial
benefits to customers of the regulated utility. Rather, the ALJs acknowledged that the
OSBA argued that the Proposed Restructuring is a transaction or series of transactions

that result in a new controlling interest that is jurisdictional because the Proposed

4 Section 1102(a)(3)(i) - (iv) of the Code provides for those instances where
Commission approval is not required for public utility acquisitions or public utility
transfers of property “including the sale or transfer of stock and including a
consolidation, merger, sale or lease, the title to, or the possession or use of, any tangible

or intangible property used or useful in the public service.”
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Restructuring will result in a different entity becoming the beneficial holder of the largest
voting interest in the utility or parent, regardless of the tier. The ALJs pointed out that it
is not transactions involving nonregulated businesses that must provide substantial
benefits to customers of the regulated utility. Rather, it is the transaction involving the
regulated utility that must provide those benefits and that because PPL EU proposes
transactions involving the transfer of PPL EU stock to other corporations, PPL EU must

satisfy the requirements of Section 1102(a)(3). Id. at 16-17.

Finally, the ALJs determined that PPL EU’s reliance on Frontier,
Duguesne and Verizon North’ is misplaced. In this regard, the ALJs stated that, as noted
above, the facts in Frontier involved the much simpler transaction of converting an entity
from a business corporation to a limited liability corporation compared to the Proposed

Restructuring in this proceeding, which is more complicated. Id. at 17.

The ALJs found that, pursuant to 66 Pa. C.S. § 1102(a)(3), in order for PPL
EU to acquire from, or to transfer to, any person or corporation, including a municipal
corporation, by any method or device whatsoever, including the sale or transfer of stock
and including a consolidation, merger, sale or lease, the title to, or the possession or use
of, any tangible or intangible property used or useful in the public service, it must first
obtain a certificate of public convenience before the Proposed Restructuring may occur.

Therefore, the ALJs concluded that Sections 1102 and 1103 of the Code apply in this
proceeding. R.D. at 17.

> Application of Verizon North Inc. for any Approvals required under the
Public Utility Code for Transactions related to the Restructuring of the Company to a
Pennsylvania-only Operation and Notice of an Affiliate Transaction, Docket No. A-2009-
2111330, 2009 Pa. PUC LEXIS 2341 (Order entered November 19, 2009)(Verizon

North).
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2. The Affirmative Public Benefit
a. Positions of the Parties

While PPL EU maintained in this proceeding that the appropriate standard
for evaluating its proposal should be whether there will be a change in the fundamental
management and control of the utility, PPL EU argued that even if the Commission
applies the affirmative public benefit standard in the instant Application, the Application
should be approved because the Proposed Restructuring will result in potential benefits to
its customers. PPL M.B. at 4, 8. Specifically, PPL EU stated that the Proposed
Restructuring will strengthen the financial position of PPL Corporation and the ultimate
source of equity capital for PPL EU, which will in turn benefit PPL EU’s customers due
to the ability of PPL Corporation to raise capital at reasonable rates. PPL EU further
argued that the Proposed Restructuring will also facilitate PPL Corporation’s ability to
effectively manage its tax liabilities. PPL M.B. at 4, 8. PPL EU cited to several cases in
which the Commission, in its evaluation of Section 1102(a) Applications, accepted a
public utility’s improved ability to focus its operational and managerial efforts as public

benefits that justify an approval of such transactions. Id. at 8-9 (citations omitted).

According to PPL EU, the Proposed Restructuring will not result in any
cost to PPL EU and will benefit PPL EU’s customers. For instance, PPL EU stated that
the efficient flow of cash to PPL Corporation without creating new tax liabilities will
strengthen PPL Corporation, the ultimate source of equity capital for PPL EU. PPL EU
asserted that mitigating potential future tax payments means that more cash is potentially

available to PPL Corporation, and in turn, to PPL EU. PPL EU argued the increased
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source of equity capital will reduce the need for PPL Corporation to go to the equity
market and will reduce the need for PPL EU to raise additional external debt, thereby
improving PPL EU’s financial condition. From PPL EU’s perspective, these benefits are

real and are not theoretical. Id at 9.

- Furthermore, PPL EU averred that on the regulatory side, it is in the midst
of a major infrastructure program and the tax reform has increased requirements to raise
capital in public markets. Id. (citing PPL Electric Utilities Corporation for Approval of
its Second Long-Term Infrastructure Improvement Plan, Docket No. P-2017-2622393,
Order entered December 21, 2017). PPL EU indicated that while it raises its own debt
directly in public markets, equity capital is raised by PPL Corporation, which has
announced a major issuance of equity. /d. at 9-10 (PPL St. 1-R at 6-7). PPL EU
contended that managing tax payments would benefit its customers because a financially
stronger PPL Corporation will have lower capital needs, an improved ability to raise
capital, would be more likely to raise such capital at reasonable rates, would result in
more internal capital available to PPL EU, and reduce the need for PPL EU to further
leverage its business and increase its financial risk. PPL, M.B. at 10. PPL EU believes
these are all affirmative public benefits that justifies approval of the instant Application

as “necessary for the service, accommodation, convenience, or safety of the public.” Id.

(citing 66 Pa. C.S. § 1103(a)).

Emphasizing PPL. EU’s burden of proof in this case, the OSBA averred that
PPL EU failed to prove that the Proposed Restructuring satisfies the legal standard
articulated in the City of York. OSBA M.B. at 6-8. The OSBA dismissed the affirmative
public benefits asserted by PPL EU which PPL EU claims will result from the Proposed
Restructuring including: (1) consolidation of tax benefits; (2) more effective financing for
PPL EU; and (3) mergers and acquisitions. Id. at 11-16. Regarding PPL EU’s claim of
tax benefits from the Proposed Restructuring, the OSBA refutes this claim stating that

based on PPL EU’s testimony in this proceeding and the record evidence, there is a
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reasonable possibility that approval of the Application will reduce tax revenues for the
Commonwealth of Pennsylvania with no offsetting reduction in consumer utility rates.
From the OSBA’s perspective, the Proposed Restructuring would allow PPL Corporation
to avoid “unnecessary Pennsylvania state tax liability . . . thereby allowing PPL Corp. and
its shareholders more efficient, lower cost access to cash distributions.” Id. at 11-13
(citing PPL St. 1 at 5). Therefore, the OSBA does not believe that a reduction in taxes
paid to the Commonwealth of Pennsylvania with no corresponding reduction in ratepayer

costs constitute a reasonable claim for an affirmative public benefit. OSBA M.B. at 13.

Oh the issue of more effective financing for PPL EU as a result of the
Proposed Restructuring, the OSBA averred that nothing in the record evidence supports
this claim as PPL EU failed to identify any specific means by which an affirmative public
benefit in the form of reduced financial costs for PPL EU’s ratepayers will result from the
Proposed Restructuring. Id. at 13-14. Finally, with regards to PPL EU’s claim that the
Proposed Restructuring will “facilitate future business acquisitions . . . as well as any
combination or merger of existing non-regulated corporate entities,” the OSBA noted that
while corporate mergers and acquisitions may serve the interests of PPL Corporation’s
shareholders, nothing in the record evidence stipulates how “facilitating” unspecified

acquisitions, combinations, and mergers will provide any affirmative public benefit. Id.

at 14-16.

b. ALJs’ Recommendation

The ALJs addressed whether the Proposed Restructuring provides an
affirmative public benefit or whether the Proposed Restructuring is necessary or proper

for the service, accommodation, convenience, or safety of the public. R.D. at17. In
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weighing PPL EU’s argument that certain corporate tax and financial benefits may result
from the Proposed Restructuring against City of York, the ALJs determined that PPL
EU’s argument falls short or failed to demonstrate that such theoretical or potential
benefits affirmatively promote the service, accommodation, convenience, or safety of the
public in some substantial way. According to the ALJs, benefits to PPL EU’s

shareholders does not amount to substantial affirmative benefits “to the public.” Id.

at 20.

Pursuant to their assessment of PPL EU’s argument that managing future
liabilities of its non-regulated companies would not be a detriment to its utility customers,
the ALJs concluded that arguing that something is not a negative does not in and of itself
demonstrate that it is a positive. The ALJs further noted that the question is not whether
managing future tax liabilities of non-regulated companies is not a detriment to those
utility customers. Rather, it is whether the management of future tax liabilities of PPL
EU’s non-regulated companies would provide an affirmative public-beneﬁt or would be
necessary or proper for the service, accommodation, convenience, or safety of the public.
In this case the ALJs were not convinced by PPL EU’s argument stating that none of the
arguments proffered by PPL in the instant proceeding supports or demonstrates that the

Proposed Restructuring would provide for any of the above criteria. Id. at 21.

The ALIJs also agreed with the OSBA that in Popowsky, while the Court
permitted predictive benefits, this does not mean that the City of York standard cited
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above is easily met. According to the ALJ, unlike the instant proceeding, in Popowsky,
the Parties brought tangible assets to the table, which the Court noted even a “lay
perspective” could see were not purely speculative but could see the benefits when those
tangible assets were combined. Citing Popowsky at 612, 937 A.2d at 1058.° Here,
according to the ALJs, PPL EU failed to show that any of the benefits it alleges will be
created by its Proposed Restructuring are ones that a lay perspective can see or that they
are benefits that are anything more than purely speculative. The ALJs pointed out that
the Court in City of York required that such benefits be something more. The ALJs stated

that “PPL [PPL EUlJhas failed to show that.” Id.

Consequently, the ALJs denied the Application stating it fails to meet the
standards of Section 1103 of the Code. Id. at 21-22.

6 The Supreme Court in Popowsky found evidence of affirmative public
benefits in the proposed merger between the parties and stated as follows:

Indeed, even from a lay perspective, bearing in mind today's
technological advances affecting all segments of business and
personal life, there is much force to the Commission's
conclusion that a combination of Verizon's and MCI's assets
and strengths has substantial potential to create an integrated
infrastructure supporting delivery of innovative, high-speed
data and video services via the fiber-optic network, as well as
deployment of mobile devices freeing workers from fixed
workstations.

Popowsky at 612, 937 A.2d at 1058 (emphasis added).
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C.  Exceptions

Inasmuch as PPL EU’s Exception Nos. 1 and 3 are closely interrelated, as
they pertain to the first litigated issue and involve arguments concerning the ultimate
ownership of PPL EU upon consumation of the Proposed Restructuring and whether a
certificate of public convenience should be required, we will address these two
Exceptions first and resolve them in a single consolidated disposition. Afterwards, we
will address Exception No. 2 which pertains to the second litigated issue involving

arguments concerning the affirmative public benefit that would result upon approval of

the Application.

1. PPL EU’s Exception No. 1:

The Recommended Decision Erred in Concluding that PPL EU was
Required to Show Substantial Public Benefit to Justify an Internal
Reorganization that Does Not Change Ultimate Ownership of PPL

EU’s Utility Property.

a. Exceptions

In its Exception No. 1, PPL EU faults the ALJs for applying the substantial
benefit test in the instant Application. From PPL EU’s point of view, there is ﬁo reason
to apply this test since the Application is an internal reorganization and there is no change
in the ultimate owner of the utility property. PPL EU avers that the ALJs’ treatment of
the Application as if it were an ultimate change of control, is legally and factually wrong,
and such a ruling, if approved, would be extraordinarily poor public policy that would
result in an illogical and unprecedented result. PPL EU asserts there is no reason to deny
the Application since, to its knowledge, the Commission has never rejected an internal
reorganization or restructuring on this basis. Exc. at 3. PPL EU cites to the Policy
Statement Order in which the Commission stated its focus in reviewing internal

reorganizations is whether the management or operations of the utility will change.
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According to PPL EU, because there is no such change in the Proposed Restructuring, the
Commission should review the Application using the standard set forth in Section
1103(a) of the Code, 66 Pa. C.S. § 1103, by determining whether the Restructuring is

“necessary or proper for the service, accommodation, convenience, or safety of the

public.” Id. at 3-4.

PPL EU next reiterates its argument that the substantial benefit test does not
apply in this case because the ultimate ownership and control of PPL EU and its utility
property by PPL Corporation will not change and the Proposed Restructuring will not in
any way, change the management or operations of PPL EU. Id. at 6. PPL asserts that the
ALIJs applied the wrong standard in reaching their determination to deny the Application.
According to PPL EU, because there will be no change in the ultimate ownership and
control or a change in management or operations of PPL EU as a result of the Proposed
Restructuring, the ALJs’ requirement that PPL EU must prove that the Application will
provide substantial affirmative benefits is erroneous. /d. (citing R.D. at 21). From PPL
EU’s perspective, the correct legal standard that should be applied here is contained in
Section 1103(a) of the Code which provides that the granting of the certificate is

necessary, or proper for the service, convenience, accommodation or safety of the public.

Id at 6-7.

PPL EU highlights the following reasons why it believes the ALJs applied
the incorrect standard in their Recommended Decision. First, PPL EU argues that unlike
the instant proceeding, in both the City of York and Popowsky, the ALJs referenced as the
basis of their conclusion, there was a change in the ultimate controlling owner of the
utility that was seeking Commission’s approval. PPL EU references Conclusion of Law

No. 4 in the Recommended Decision, which states:
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Where there is an actual change in the ultimate control of a
utility and, therefore, a transfer of property under Section
1103(a)(3), the Commission must find that the transaction
will “affirmatively promote the service, accommodation,
convenience, or safety of the public in some substantial way.”
City of Yorkv. Pa. Pub. Util. Comm 'n, 449 Pa. 136, 151, 295

A.2d 825, 828 (1972).

1d. at 7 (citing R.D. at 22)(emphasis by PPL EU). PPL EU avers that while the
Conclusion of Law is correct, it was applied incorrectly because there will be no change

in ultimate control in the Proposed Restructuring. Id. at 7.

Furthermore, PPL EU argues the Commission clearly concluded in Section
69.901 of its Policy Statement on Utility Stock Transfer under 66 Pa. C.S. § 1102(a)(3)
(Policy Statement), that transfers of voting interests of a utility parent or grandparent —
the ultimate owner — at any level is a transfer of control. 52 Pa. Code § 69.901. PPL EU
argues, in this case, ultimate voting control and ownership stays with PPL EU
Corporation both before, and after, the Proposed Restructuring. Thus, PPL EU contends
that the ALJs erred in applying a standard that is required to justify a change in ultimate

ownership to an internal reorganization that does not change ultimate control. Exc.

at 7-8.

PPL EU reiterates that in the Policy Statement Order, the Commission
made a clear distinction between an internal reorganization that changed the ownership of
a utility from one affiliated company to another affiliated company without a change in
the ultimate owner of the utility from a merger or acquisition of the ultimate controlling
owner of a public utility. According to PPL EU, the Commission made it clear in the
Policy Statement Order that the focus of an investigation of a proposed internal
reorganization was whether the restructuring would affect the management or operations

of the utility. PPL EU submits that this is not the case in the Proposed Restructuring as
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no management or operations of the utility will be affected by the Proposed

Restructuring. Id. at 8-9 (citing to PPL Electric St. 1-R at 3).

Lastly, PPL EU argues that applying the substantial public benefit test,
which is reserved for transactions involving fundamental changes in ultimate ownership,
sets an unachievable standard for a simple internal reorganization with less impact on
utility customers. From PPL EU’s perspective, utilizing the substantial benefit test for
simple internal reorganization transactions may potentially stand in the way of the
benefits that utility customers serve to gain from such transactions. PPL EU contends
that the Commission should, instead, apply the standard contained in Section 1103(a) of

the Code, which provides that:

A certificate of public convenience shall be granted by order
of the commission, only if the commission shall find or
determine that the granting of such certificate is necessary or
proper for the service, accommodation, convenience, or
safety of the public.

Id at9.

According to PPL EU, in James Black,” the Commission explained the
flexibility of the Section 1103(a) standard in the context of an application to provide
water service stating that (emphasis added by PPL EU):

In granting a certificate, we have an express statutory
mandate to grant a certificate only if we determine that the
granting of such certificate is “necessary or proper for the
service, accommodation, convenience or safety of the
public.” 66 Pa. C.S. § 1103(a). In carrying out this mandate,

7 Application of James Black Water Service Company, Docket No. A-2013-
2395443 (Order entered April 5, 2018) (James Black).
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we have previously stated that the controlling and paramount
factor in granting a certificate of public convenience is the
public interest. Re: Apollo Gas Co., 67 Pa. P.U.C. 586, 588
(1988) (citations omitted). Moreover, the appellate courts
have recognized that this statutory standard is broad, and that
the various and specific factors to be considered in
determining whether to grant a certificate, beyond those
expressly stated in the statute, are matters left to the
administrative expertise, sound discretion, and good
judgement of the Commission. See Elite Industries, Inc. v.
Pa. P.U.C., 832 A.2d 428, 432 (Pa. 2003) (Elite), citing
Seaboard Tank Lines, Inc. v. Pennsylvania Pub. Util.
Comm’n, 502 A.2d 762, 764-65 (Pa. Cmwlth. 1985)
(Seaboard) (emphasis added).

Id. at 9-10 (citing James Black at 38). Based on the above, PPL EU avers that since the
Commission’s authority to apply the Section 1103(a) standard is broad, the Commission
should abide by the directives of its Policy Statement Order and approve the Proposed
Restructuring on the basis of the record evidence because there is no change or impact on

management or operations of PPL. EU as a result of the Proposed Restructuring. Exc.

at 10.
b. Replies to Exceptions

In its Replies, the OSBA agrees with the ALJs’ recommendation that the
Proposed Restructuring requires a showing of substantial public benefit for approval
under Section 1102(a)(3) of the Code. The OSBA contends the only standard for
determining whether an application should be approved is the substantial public benefit
test expressed in City of York and Popowsky. R. Exc. at 3. The OSBA disagrees with
PPL EU’s argument that because there is no ultimate change in control or a change in
management or operations, the substantial public benefit standard does not apply. The
OSBA submits that such an argument is misguided. In refuting PPL EU’s “ultimate

control” argument in the Policy Statement and the Commission’s Regulation at 52 Pa.
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Code § 69.901, the OSBA asserts that “ultimate control” was never addressed or even
mentioned in the Policy Statement or the Commission Regulation at 52 Pa. Code

§ 69.901. Rather, what was comprehensively discussed in the Policy Statement was de
facto control. Id. at 3-5 (citing Policy Statement Order at 10; Policy Statement at 52 Pa.
Code § 69.901(a)(2)). According to the OSBA, the ALJs appropriately evaluated the
issue of de facto control rather than the ultimate control advocated by PPL EU. R. Exc.
at 5 (citing R.D. at 12-13, 16). The OSBA further argues that PPL. EU’s reference to City
of York and Popowsky in support of its “ultimate control” argument is equally flawed
because the Pennsylvania Supreme Court never addressed the concept of “ultimate
control” in either case. R. Exc. at 5 (citing Exc. at 7). Because de facto control is the
only applicable legal term in this case and would result from the Proposed Restructuring,

the OSBA argues the Commission should reject PPL EU’s “ultimate control” argument.

R. Exc. at 5 (citing OSBA M.B. at 4-5).

The OSBA also disputes PPL EU’s argument that the public benefit test
should not be applied in this case because there will be no change in management or
operations of PPL EU as a result of the Proposed Restructuring. The OSBA argues there
will be change in management control of PPL EU because PPL EU will be under the
control of intermediary companies, Newco 1 and Newco 2. R. Exc. at 5. The OSBA
contends that PPL EU has not proven in this proceeding and simply does not have a way
to prove that this change in ownership and managerial control will not have an impact on
the operations and management of PPL, EU. The OSBA avers that PPL EU’s argument is
undermined by PPL EU’s sworn testimony that based on the Proposed Restructuring,
PPL EU Corporation plans to contribute all of the interests it holds in certain of its direct,
wholly owned subsidiaries, iﬁcluding its shares in PPL EU and PPL EF to Newco 1. And
that Newco 1 will then contribute all of the shares it receives to Newco 2. According to
the OSBA, this means PPL EU will be a direct subsidiary of Newco 2 and an indirect
subsidiary of Newco 1 and PPL Corporation. Id. at 5-6 (citing PPL St. 1 at 4).
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The OSBA cites to the following PPL EU’s testimony which it claims

confirms that there will be a change in management control:

PPL Corp will be positioned as a pure holding company.
Intercompany financing, including managing the capital
structures of the regulated utilities to comply with regulatory
requirements, will be facilitated through the lower tier
holding companies rather than PPL Corp.

Id. at 6 (citing PPL St. 1 at 4; Application at 6-7). The OSBA argues the above testimony
supports its position that there will be a change in management control, and that the new
holding companies will be involved in facilitating PPL EU’s compliance with regulatory
requirements. R. Exc. at 6. The OSBA also questions PPL, EU’s plan to use the
increased cash flexibility from the Proposed Restructuring to pursue acquisition and
mérgers as this could result in reduced management attention to the regulated utility
business. From the OSBA’s perspective, this reduction of focus on the regulated utility
business could easily result in policy and managerial changes, thereby affecting PPL EU.
Therefore, the OSBA requests that the Commission deny PPL. EU’s Exception No. 1, as
it falls short of the City of York and Popowsky standards. Id. at 7.

2. PPL EU’s Exception No. 3:

The Recommended Decision Erred in Concluding that Section
1102(a)(3) Applies to an Internal Reorganization that Does Not Result
in a Change to Ultimate Ownership of PPL EU’s Utility Property

a. Exceptions

In its Exception No. 3, PPL EU disagrees with the ALLJs’ conclusion that
approval of the Application requires the issuance of a certificate of public convenience
under Section 1102(a)(3) of the Code or a demonstration of substantial affirmative public

benefits because the Proposed Restructuring does not result in a change in the ultimate

31



controlling interest of PPL EU’s utility properties. Exc. at 5, 13. According to PPL EU,
the Commission does not have to reach this conclusion if it decides, within its broad
discretion, that the Proposed Restructuring meets the standard of Section 1103(a) of the
Code. Id. at 13. PPL EU argues that although the Policy Statement Order requires that
intercompany reorganizations be reviewed because they could affect management or
operations, going by the record evidence, the Commission’s review of the instant
Application should: (1) conclude that no certificate is required under Section 1102(a)(3),
because there is no change in ultimate ownership; and (2) grant approval of the

transaction without the need to issue a certificate of public convenience. Id.

PPL EU also faults the ALIJs for concluding that the Proposed
Restructuring is a change in control because a new entity will own PPL EU’s stock and
that it technically falls within the terms of the Policy Statement. Id. According to PPL
EU, the ALJs’ reliance on the Policy Statement in this case is misguided because the
Policy Statement focuses on changes in the ultimate control of owner of utility property
through mergers with, or acquisitions of, a parent or grandparent of the utility, which

does not apply in this case. PPL EU references the Policy Statement stating:

A transaction or series of fransactions resulting in a new
controlling interest is jurisdictional when the transaction or
transactions result in a different entity becoming the
beneficial owner of the largest voting interest in the utility or
parent, regardless of tier.

Id. at 14 (citing 52 Pa. Code § 69.901(b)(1)). PPL EU asserts that what is important here
is not whether an entity owns the utility directly. Rather, it is the change in the entity that
is the ultimate owner that triggers a Section 1102(a)(3) approval. Moreover, PPL EU
argues, even if the Policy Statement applies in this case, policy statements do not have
the force of law but are expressions of how an agency expects to act in the future. Id.

at 14 (citing Petition of Philadelphia Gas Works for a Statement of Policy on the
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Application of Philadelphia Gas Works’ Cash Flow Ratemaking Method, 2009 Pa. PUC
LEXIS 2018, *20 (December 30, 2009)).

Additionally, PPL EU argues that the Commission has adopted a practical
approach to reviewing internal reorganizations that do not result in an ultimate change in
control of the utility or a change in the utility’s management operations. Exc. at 14
(citing Frontier;, Duquesne). According to PPL EU, in Frontier, the Commission
determined that City of York did not apply to a proposed corporate restructuring in which
the existing utilities would be converted from business corporations to Pennsylvania
LLCs because there would be no change in the managerial, technical and financial
resources available to the utilities, and the entities would remain under the direct or

indirect control of the existing parent. According to PPL EU, the Commission stated in

Frontier that:

Since there will be no change in control of the utility services
nor any change in resources available to the incumbent and
successor utilities, it will not be necessary to demonstrate an
affirmative public benefit or the promise thereof pursuant to
City of York as is normally required for acquisitions and
changes in control of a utility.

However, if the change in business entity is accompanied by
any change in the ownership of the utility, changes in senior
management, or diminution of resources, a conventional
application will be required, and the standards of City of York

will apply.

Id. at 14-15 (citing Frontier at 6). According to PPL EU, the Commission approved
Frontier’s Application without issuing a certificate of public convenience, and this
suggests that a Section 1102(a)(3) approval is not required for internal reorganizations

that do not result in an ultimate change in control. Exc. at 15.
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Finally, PPL EU faults the ALJs’ dismissal of Frontier and Duquesne as
less complicated than the Proposed Restructuring because they involved conversions
from business corporations to limited liability companies. PPL EU argues these
transactions were exempt from Section 1102(a)(3) approval because they did not result in
a change in the ultimate owner of the utility property. PPL EU further argues that
Frontier and Duqguesne are no less complicated than the Proposed Restructuring which
only places two intervening parent companies between PPL Corporation and PPL EU.
Therefore, PPL EU requests that if the Commission decides not to grant its Exception
Nos. 1 and 2, it should, at least, grant Exception No. 3, and conclude that no approval
under Section 1102(a)(3) of the Code is necessary or required for the Proposed

Restructuring, and issue an Order approving the Application. /d.

b. Replies to Exceptions

The OSBA replies that it agrees with the ALJs’ recommendation that the
Proposed Restructuring requires approval under Section 1102(a)(3) of the Code. The
OSBA avers that PPL EU’s “no change in management or operations of PPL EU”
argument is not supported by the record evidence. Rather, the OSBA asserts the ALJs

were correct in concluding that:

The Proposed Restructuring is a change in control because a
new entity will own PPL Electric [PPL EU] stock and that
technically falls within the terms of the Policy Statement.

R. Exc. at 10 (citing Exc. at 13). Furthermore, the OSBA avers that the Policy Statement
Order and the Policy Statement in Section 69.901 of the Commission’s Regulations, both
support the reasoning that the Proposed Restructuring is a change in control. The OSBA
states that the ALJ’s use of the word “technically” in the above quote simply means that
PPL EU acknowledged that the ALJs were correct in their conclusion. R. Exc. at 10-11.
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The OSBA further refutes PPL EU’s interpretation of this matter under the Policy
Statement Order and the Policy Statement in Section 69.901 of the Commission’s

Regulations when PPL EU argued the following in its Exceptions:

However, it is clear that the Policy Statement was focused on
changes in the ultimate owner of utility property through
mergers with, or acquisitions of, a parent or grandparent of
the utility.

Thus, it is not what entity owns the utility directly that is
important, but a change in the entity that is the ultimate owner
that triggers Section 1102(a)(3) approval. Here, the ultimate
owner does not change, and a certificate should not be

required.

R. Exc. at 11 (citing Exc. at 13-14). First, the OSBA submits that PPL EU’s argument is
well outside of the plain language of the Policy Statement and the Policy Statement
Order. In addition, the OSBA submits that because the Policy Statement and Policy
Statement Order focus on de facto control of PPL EU following the Proposed
Restructuring and not the ultimate control, the Commission should dismiss PPL EU’s
interpretation of the Policy Statement and Section 69.901 of the Code in this proceeding.
R. Exc. at 11. The OSBA also dismisses PPL. EU’s averment that the Policy Statement
and Section 69.901 of the Code are irrelevant to this proceeding. Id.

Finally, the OSBA discounts PPL EU’s “practical approach” argument
stating that the Frontier and Duquesne cases referenced by PPL EU are merely corporate
conversions with each changing from a business corporation to a limited liability
company. However, the OSBA argués the Proposed Restructuring is a far more complex
transaction than a simple corporate conversion. The OSBA notes that the ALJs

thoroughly reviewed the evidence in this proceeding before concluding that this is a far
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more complex case than the Frontier and Duguesne cases. Id. at 12 (citing Exc. at 14-15;
R.D. at 17). The OSBA further notes that Duquesne is not relevant to this case because it
was not adjudicated under Chapter 11 of the Code where affirmative public benefits are
required. Rather, it was adjudicated under the Pennsylvania Entity Transaction Law and
did not involve a transfer of property. R. Exc. at 12 (citing 15 Pa. C.S. §§ 311 et. seq.,
OSBA R.B. at 10-11). Therefore, the OSBA requests that the Commission deny PPL
EU’s Exc. No. 3 and affirm the continued relevance of the Commission’s Policy

Statement to the instant Application and similar other proposals. R. Exc. at 13.

c. Disposition of Exception Nos. 1 and 3

Upon review, we shall deny PPL EU’s first and third Exceptions and adopt
the ALJs’ Recommended Decision. As discussed further below, we agree with the ALJs’
analysis and conclusion that Sections 1102(a)(3) and 1103(a) of the Code apply to the
Application and the Proposed Restructuring.

The threshold issue to be decided is whether, pursuant to Section
1102(a)(3) of the Code, PPL EU is required to obtain a certificate of public convenience
for the Proposed Restructuring. To simplify PPL EU’s position, PPL EU essentially asks
us to conclude that we have the authority under Section 1102(a)(3) to review the
Proposed Restructuring to determine whether it will result in a change in ultimate control
of the utility but no authority to either issue a certificate of public convenience or
disapprove of the Proposed Restructuring under Section 1102(a)(3) of the Code because,
according to PPL EU, the Proposed Restructuring will not result in a change in “ultimate
control” of PPL EU or otherwise impact the management or operations of PPL EU. We

respectfully disagree with PPL EU’s position for the reasons discussed in more detail

below.
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First, we agree with the OSBA’s position in its Replies to Exceptions that
the primary focus in our Policy Statement in Section 69.901 of our Regulation and our
Policy Statement Order is on de facto control. We previously concluded that internal
transactions involving corporate reorganizations are subject to our review and approval
under Section 1102(a)(3) of the Code if the proposed reorganization constitutes a transfer
of de facto control, as defined in Section 69.901. In the Policy Statement Order, we

stated:

Internal transactions usually involve corporate reorganiza-
tions which can have fundamental effect on the management
and operations of a utility. Accordingly, we believe that the
legislature intended that those transactions be subject to the
regulatory review under Section 1102(a)(3) to the extent they
constitute a transfer of de facto control as defined by the
policy statement heretofore issued.

Policy Statement Order.?

We concluded in the Policy Statement Order that under Section 1102(2)(3)
of the Code, the General Assembly intended to include, inter alia, our authority to review
internal transactions that involve corporate reorganizations as long as such transactions
constitute a transfer of de facto control of the utility or its parent. Id. We expressed our
reason for this legal conclusion because internal transactions resulting in a change of de
facto control of a utility or its parent “can have fundamental effect on the management
and operations of a utility.” Id. In other words, any corporate restructuring resulting in a

transfer of de facto control is subject to our regulatory review under Section 1102(a)(3)

8 We made these statements in the Policy Statement Order to explain our
disagreement with PPL’s position in its comments to the proposed Policy Statement. Id.
In its comments in that proceeding, PPL argued that the language in the Policy Statement
“is too broad because it applies to internal transactions which do not result in a change in
the controlling entity.” Id. Thus, PPL’s argument in this proceeding is a repeat of the
same argument we expressly rejected in the Policy Statement Order.
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because of the potential for such types of transactions to affect the management and
operations of a utility. Thus, our authority is not dependent upon whether the substantial
record evidence demonstrates that the management or operations of a utility will be
impacted by such transaction. A corporate reorganization that results in a change of de
facto control of the utility or its parent is subject to our jurisdiction for approval under
Section 1102(a)(3) of the Code. Based on the foregoing, we conclude that the ALJs
appropriately evaluated the issue of de facto control rather than the “ultimate control”
standard advocated by PPL EU in determining the scope of authority under Section
1102(a)(3). R.D. at 12-13, 16. Therefore, we reject PPL EU’s argument that our
authority under Section 1102(a)(3) to review the Proposed Restructuring exists only if

there is a change in “ultimate control” of the utility or its parent.

Next, based on our review of the Application and the related record in this
proceeding, we agree with the ALJs that the series of transactions described in the
Application will result in a change of de facto control of PPL EU. In our Policy
Statement in Section 69.901 of our Regulations, a change in de facto control is defined as
including, inter alia, a series of transactions resulting in a different entity becoming the
beneficial holder of the largest voting interest (20% or more) in the utility, regardless of
the tier. 52 Pa. Code § 69.901(b)(1)-(2). As the ALJs correctly noted, the combination
of the first and-second transactions described in the Application — first, PPL
Corporation’s contribution of all its interests in PPL. EU to Newco 1, and second,

Newco 1°s immediate contribution of all of the interests it receives from PPL Corporation
to Newco 2 — constitutes a series of transactions resulting in a new controlling interest of
PPL EU. The transfer of control occurs within the PPL. Group at a new tier created in
between PPL Corporation and PPL EU. An entity different from PPL Corporation,
Newco 2 or PPL Energy Holdings, LLC, will become the beneficial holder of all the
voting interest in PPL EU. In turn, Newco 2 will be wholly owned by Newco 1, or PPL
Subsidiary Holdings, LLC, which, in turn, will be wholly owned by PPL Corporation.
After the Proposed Restructuring, the direct beneficial holder of all interests in PPL EU
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will no longer be PPL Corporation and two new layers of ownership and control between
PPL EU and PPL Corporation will exist that did not exist prior to the Proposed
Restructuring. Thus, we agree with the ALJs that the Proposed Restructuring will result
in a change of de facto control of PPL, EU. Therefore, the Proposed Restructuring is
subject to our review and approval pursuant to Section 1102(a)(3) of the Code.
Accordingly, we agree with the ALJs’ conclusion that PPL EU is required to first obtain a

certificate of public convenience pursuant to Section 1102(a)(3) before the Proposed

Restructuring may be effectuated.

Furthermore, we note, albeit for a different reason, our agreementl with the
ALJs that PPL EU’s reliance on Frontier, Duquesne and Verizon North to support its
position that a certificate of public convenience is not required for the Proposed
Restructuring, is misplaced. In our opinion, the complexity of the transactions described
in the Application as compared to the transactions in the above cited cases is not the
reason. The reason PPL EU’s reliance on the cited cases is misplaced is because the
Proposed Restructuring will result in a change of de facto control of PPL EU while the
business entity conversions (from corporations to limited liability companies) in the
above cited cases did not result in a change in de facto control of the respective subject
utilities or their respective parents.9 Accordingly, in those cases, we determined that the
business entity conversions were not subject to our authority to issue or withhold a
certificate of public convenience pursuant to Section 1102(a)(3) of the Code. Thus, while

we approved those transactions as being “necessary or proper for the service,

’ Following the business entity conversion, Duquesne Light Company
remained a wholly-owned subsidiary of Duquesne Light Holdings, Inc. (DLH) and
DLH’s interests were converted from shares in a corporation to membership interests in a
limited liability company. See Duquesne, slip op. at 3. Likewise, following its business
entity conversion, the Frontier Utilities (as defined in Frontier, slip op. at 1) remained
direct subsidiaries of Frontier Subsidiary Telco, LLC, which, in turn, remained a direct
subsidiary of Citizens Communications Company, a publicly held company. See
Frontier, slip op. at 2.
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accommodation, convenience or safety of the public,” doing so was not an exercise of
authority in determining whether a certificate of public convenience shall be issued or

withheld in accordance with Sections 1102(a)(3) and 1103(a) of the Code.

Having concluded above that a certificate of public convenience under
Section 1102(a)(3) is required for the Proposed Restructuring, based on the positions of
the Parties, the next issue to be decided is the correct legal standard to be applied under
Section 1103(a) of the Code for granting a certificate. To simplify, PPL EU argues that
for transactions subject to our authority under Section 1102(2)(3), City of York sets forth
a higher standard under Section 1103(a) to be applied when an ultimate change of control
is at issue (e.g., merger transactions). PPL EU relies on our prior decision in James Black
Service to argue that we have flexibility to apply the plain language of Section 1103(a),
arguing that such standard is different from the “affirmative public benefit” standard
articulated in City of York. Meanwhile, the OSBA argues that the Commission must
apply a “substantial public benefit” standard that it states was articulated by the Supreme
Court in City of York in granting a certificate of public convenience. We respectfully

reject PPL’s position'? for the reasons discussed below.

As an administrative agency, we are bound by the Supreme Court’s
interpretations of Section 1103(a) of the Code as set forth in City of York, Popowsky and
Elite, supra, relating to the exercise of our authority pursuant to Section 1102(a)(3). At
the same time, the Court’s interpretations in those cases do not permit us “to ignore the
language of [the] statute” or to “deem any language [in the statute] to be superfluous.”

1 Pa. C.S. § 1921(a); Commonwealth v. McCoy, 599 Pa. 599, 962 A.2d 1160, 1168

10 We must reject PPL’s position outright because it is not supported by the
rules of statutory construction. See Wayne M. Chiurazzi Law Inc. v. MRO Corp., 626 Pa.
303, 333, 97 A.3d 275, 292 (Pa. 2014) (explaining the courts’ well-settled approach to
questions of statutory construction). Also, PPL’s position fails to recognize that the
Commission, as an administrative agency, is bound by judicial interpretation of the Code.
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(2009). Thus, we shall apply the legal standard expressly laid out in Section 1103(a) of
the Code, as the application of such standard has been interpreted by the Supreme Court
in City of York, Popowsky and Elite, which is discussed more extensively above in the
Legal Standards section of this Order. The ALJs correctly identified this standard, stating
that PPL. EU must demonstrate that granting a certificate of public convenience provides
an affirmative public benefit or is necessary or proper for the service, accommodation,
convenience, or safety of the public. R.D. at 17. We read the ALJs’ use of the word “or”
as interpreting the “affirmative public benefit” phrasing in City of York to be equal with,
or as having the same meaning as, the express language in the statute. We concur with

the ALJs’ Recommended Decision.

In our opinion, PPL EU’s reliance on James Black Service is misplaced in
support of its position that there exists flexibility within the Section 1103(a) standard
depending on the type of Section 1102(a)(3) transaction before the Commission. In
James Black Service, the application involved a de facto water utility operating a small,
nonviable water system. We note here that, throughout that proceeding, neither the
Parties in their briefs or exceptions, nor the ALJs in their recommended decision,
discussed or applied the affirmative public benefit language appearing in City of York.
Rather, what was discussed was relevant prior cases, including, infer alia, Seaboard, that
required us to find a public need for the water utility service and find that the applicant is
fit to provide the service. In support of our decision in James Black Service, we relied, in
part on those cases, as well as the express language on Section 1103(a) and the Court’s
decision in Elite, which left the specific factors to be considered in granting a certificate
to our administratiiie expertise, sound discretion and good judgment. Id. at 5-7. We
concluded that the continuation of existing service from the water distribution system to
its existing customers, subject to the system’s operator satisfying extensive conditions we
deemed just and reasonable and subject further to the outcome of the Section 529
investigation ordered therein, was necessary or proper for the service, accommodation,

convenience and safety of the public served by that system. James Black Service, slip op.
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at 55. Our decision to grant a conditional certificate of public convenience was made
after finding that substantial record evidence demonstrated an immediate public need for
the existing water distribution service and that the water system was currently compliant
with environmental water quality testing and managed by an active owner. Id. at 41-43.
Additionally, we found the record demonstrated various operational issues, resulting in
our directive to the operator to satisfy, within the time periods ascribed, extensive
conditions that we deemed just and reasonable. Id. at 47-50. We also expressly notified
the operator that failure to satisfy such conditions as directed therein could warrant A
further enforcement action, including, inter alia, cancellation of the certificate. Id. at 50.
Thus, upon review, while we acknowledge that the “affirmative public benefit” language
was not specifically referenced in that proceeding, we do not read our decision in James

Black Service as having applied a different, unequal or lower standard of review.

3. PPL EU’s Exception No. 2:

The Recommended Decision Erred in Concluding that the Proposed
Internal Reorganization Would Not Benefit PPL EU’s Customers in a
Manner Sufficient to Justify the Internal Reorganization.

a. Exceptions

In its Exception No. 2, PPL EU asserts that the ALIJs erred in concluding
that the Proposed Restructuring will not produce affirmative public benefit to PPL EU’s
customers. PPL EU argues that, on the contrary, the Proposed Restructuring will allow
PPL Corporation to better manage its cash flows and taxes thereby improving PPL
Corporation’s profitability and financial profile and its ability to raise capital. PPL EU

contends this will in turn provide substantial affirmative benefit for PPL, EU’s customers
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because it lends PPL EU the ability to attract capital in public markets on reasonable
terms thereby allowing PPL EU to provide safe and reliable service to its customers.

Exc. at 4. PPL EU contends the ALJs’ conclusion is misplaced and would produce
illogical and counter-intuitive results because it applied the test for third-party mergers
and acquisitions to a simple internal reorganization. PPL EU argues that unlike a major
third-party acquisition where there is a clear change in ownership and major impacts on
management with a possibility of producing a variety of significant harms and benefits to
the public, the instant Application is a minor internal restructuring that does not involve a
change in ultimate control or change in management or operations of the utility. PPL EU
argues that because the Proposed Restructuring merely involves affiliated holding and
financing companies, there is no basis for reviewing it in the context of a third-party

change of control. Exc. at 4-5.

Specifically, PPL EU contends that notwithstanding the fact that the ALJs
applied an erroneous “benefit” standard in this case, the benefits from the Proposed
Restructuring are clearly sufficient to justify an approval even if we apply the substantial
benefit test. Id. at 10. Highlighting the several benefits that would result following the
Proposed Restructuring, PPL EU points out that PPL EU Corporation will be better able
to manage the cash flows and tax liabilities of its non-regulated subsidiaries, which would
make more funds available to PPL EU Corporation for other activities including
payments of dividends and investment in utility and non-utility projects. According to
PPL EU, a financially stronger PPL Corporation benefits PPL. EU by improving its ability
to raise capital at reasonable terms for PPL EU and its other subsidiaries. /d. at 11 (citing
PPL St. 1-R at 6). Citing to several Commission decisions, PPL EU argues that the
Commission has, in the past, acknowledged the ability of a parent company of a utility to

raise capital on reasonable terms and attract investors, as substantial benefit. Exc. at 11.
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PPL EU also disputes the ALJs’ conclusion that it has only proven that
customers will not be harmed but has not proven that customers will benefit from the
Proposed Restructuring. Id. (citing R.D. at 21). PPL EU argues that this conclusion
ignores the fact that a financially healthy and more efficient parent company that would
result if the Proposed Restructuring were approved would benefit PPL EU’s customers
and that the lack of harm to the customers would reduce the amount of benefit required
under a net benefits test. Exc. at 12 (citing Joint Application of North Pittsburgh
Telephone Company and Penn Telecom, Inc., 2007 Pa. PUC LEXIS 632 (November 16,

2017)).

Finally, PPL EU rejects the ALJs’ conclusion that the City of York
substantial benefit test is not easily met and that Popowsky requires more than speculative
benefits. PPL EU contends that managing its non-regulated tax liabilities to produce
more funds for investment and dividends is not speculative. According to PPL EU, the
ALJs’ use of an erroneous standard in this case could potentially interfere in PPL EU
Corporation’s right to manage its business in a manner that creates no harm to utility
customers and its ability to produce a financially stronger PPL Corporation that will be
beneficial to all of its subsidiaries. For all of the above reasons, PPL EU believes there is
sufficient evidence in this proceeding to meet the affirmative public benefit standard,
even if it is applied in this case to an internal restructuring of PPL Corporation’s

subsidiaries that does not result in a change in ultimate control of PPL EU’s public utility

property. Exc. at 12.
b. Replies to Exceptions

In Reply, the OSBA disagrees with PPL, EU arguing that the ALJs properly
determined that the Proposed Restructuring did not provide sufficient affirmative benefits
to justify an approval. R. Exc. at 7-8. The OSBA disputes PPL EU’s argument regarding

cash flows, tax liabilities, more funds and the financial strength that would result from the
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Proposed Restructuring. The OSBA argues that the record evidence demonstrates that
the cash flow benefit touted by PPL. EU does not accrue to the public. Rather, PPL EU
has admitted throughout this proceeding that no cash distributions related to PPL EU are
contemplated as a result of the Proposed Restructuring, which means there is no cash

benefit to PPL EU. Id. at 8 (citing PPL St. 1 at 5; OSBA St. 1 at 6-7).

Regarding the tax liabilities, the OSBA avers that reducing PPL
Corporation’s tax liabilities is not a public benefit. The OSBA argues that while the
Application stated that the Proposed Restructuring will help with the avoidance of state
and federal taxes, PPL EU has testified that the Proposed Restructuring would allow PPL
Corporation and not PPL EU, to avoid “unnecessary Pennsylvania state tax liability.”
Further, the OSBA submits PPL EU has readily admitted that none of this tax reduction
“benefit” will inure to PPL. EU’s ratepayers. R. Exc. at 8 (citing PPL St. 1 at 5; OSBA
St. 1, Exh. IEc-2, response to OSBA-I-1(c)). Therefore, the OSBA does not believe that
reducing tax payments to the Commonwealth of Pennsylvania without any commensurate
reduction in taxes paid by PPL EU’s ratepayers constitute a public benefit. Rather, the
tax savings represent a negative to the public, since the tax authorities will need to

recover this lost revenue elsewhere. R. Exc. at 8-9 (citing OSBA St. 1 at 6).

Regarding PPL EU’s argument that more funds will be generated as a result
of the Proposed Restructuring, the OSBA argues this generalized claim is not supported
by the record evidence. From the OSBA’s perspective, PPL EU erroneously assumes
that any tax savings resulting from the Proposed Restructuring would stay with PPL
Corporation and would not be explicitly reflected in reduced equity costs recoverable
from PPL EU’s ratepayers. R. Exc. at 9 (citing PPL Exh. 1-A; PPL EU’s response to
OSBA-II-2). The OSBA asserts that these purported tax benefits would likely be
dissipated through dividend payments, alternative investments, or mostly enrich PPL

Corporation’s shareholders. The OSBA also highlights PPL EU’s averment that one of

45



the reasons for the Proposed Restructuring is to facilitate future acquisitions. R. Exc. at9

(citing Application at 6-7; PPL St. 1 at 5).

Lastly, the OSBA argues PPL EU’s claim that PPL EU will be financially
stronger as a result of the Proposed Restructuring is simply a variation of the “more
funds” argument and contradicts the testimony of PPL EU’s witness, Mr. Torok, who
stated that “the proposed transaction will not result in any change to the financing of
PPL Electric [PPL EU].” R.Exc. at 9 (citing PPL Direct Testimony at 5) (emphasis
added). Therefore, the OSBA requests that the Commission reject PPL Exception No. 2,

because the Proposed Restructuring is devoid of any affirmative public benefits. R. Exc.

at 9-10.
c. Disposition of Exception No. 2

Upon review of the record, the ALJs’ Recommended Decision, PPL EU’s
second Exception and the OSBA’s Replies thereto, we shall deny PPL EU’s second
Exception and adopt the analysis and conclusion set forth in the ALJs’ Recommended
Decision on this issue. On this issue, the OSBA presented persuasive arguments and
effective challenges to the arguments and evidence presented by PPL EU. In our opinion,
PPL EU failed to meet its burden of proof in showing that our granting a certificate of
public convenience for the Proposed Restructuring will provide affirmative public benefit
or is necessary or proper for the service, accommodation, convenience, or safety of the
public. Therefore, we shall deny PPL EU’s Application pursuant to Sections 1102(a)(3)
and 1103(a) of the Code.
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IV. Conclusion

Based on our review of the record in this proceeding, we shall deny the
Exceptions filed by PPL EU adopt the ALJs’ Recommended Decision that denies the
Application, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. That the Exceptions filed by PPL Electric Utilities Corporation on
October 1, 2018, to the Recommended Decision Administrative Law Judges Benjamin J.

Myers and Joel H. Cheskis that was issued on September 11, 2018, are denied, consistent

with this Opinion and Order.

2. That the Recommended Decision of Administrative Law Judges
Benjamin J. Myers and Joel H. Cheskis, issued on September 11, 2018, is adopted,

consistent with this Opinion and Order.

3. That the Application for Intercompany Restructuring filed by PPL
Electric Utilities Corporation on October 16, 2017, at Docket Number A-2017-2629534,

is hereby denied.

4. That the Parties shall provide two copies of all documents referenced

in the Stipulation to the Commission’s Secretary’s Bureau for inclusion in the official

record.
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5. That the docket in this matter be marked closed.

BY THE COMMISSION,

Rosemary Chiavetta
Secretary

(SEAL)
ORDER ADOPTED: April 25,2019

ORDER ENTERED: April 25,2019
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PENNSYLVANIA PUBLIC UTILITY COMMISSION
HARRISBURG, PENNSYLVANIA 17120

PPL Electric Utilities Public Meeting April 25, 2019
Corporation 2629534-0OSA
Docket No. A-2017-2629534

STATEMENT OF VICE CHAIRMAN DAVID W. SWEET

When I first saw the caption for this Application of PPL Electric Utilities Corporation (PPL) for
Approval of Inter Company Restructuring (Restructuring Application), I thought it was a simple case. Based on
my past legal work and understanding of corporate restructuring, I first assumed that the Restructuring
Application could go forward without a new Certificate for Public Convenience. But sadly, such a routine
approval is not compelled by the evidence submitted, or clearly permitted by the applicable provision of the
Public Utility Code at Section 1102(a)(3), or the Commission’s construction and administration of this
provision as set forth in our policy statement at 52 Pa. Code § 69.901 and cases evolving therefrom. Even PPL
appears to concede this point (see page 4 of the application).

To me, there is a two-pronged inquiry — first, does the approval of this Restructuring Application require
anew CPC, and secondly, if so, does this application justify such an approval. The answer to the first question
is yes based on the statute, the policy statement, the history of their application, and the applicant’s failure to
make a compelling argument to the contrary.

T have difficulty believing the General Assembly intended this interpretation of Section 1102, but for
over 20 years that has been the case, although perhaps not to a set of facts exactly like those asserted in this
case.

Since a CPC is required, has PPL met the “affirmative benefits” test as set forth by the Supreme Court in
its City of York decision?' My answer is they have not met the standard. I searched the record in vain to find
any concrete examples of benefit to the customers of PPL or other affected parties other than the PPL corporate
family. Despite being asked several times for such examples, the only specific item put forward was the ability
to avoid, through the creation of two Delaware corporate subsidiaries, certain Pennsylvania taxes, hardly my
idea of an “affirmative public benefit” for Pennsylvania residents and taxpayers. Other than this example, we
are left with a record that contains only generalizations on this subject. Vague and speculative assertions about
improved cash management, greater flexibility in merger and acquisition situations, and more favorable
treatment in the capital markets, are just not sufficient to meet the City of York standard.

I regretfully must vote to disapprove this application. I wish the statute was clearer, the policy statement
more on point, the Commission’s application of these legal guidelines more nuanced, and the evidence on
affirmative public benefits more robust and compelling.

This outcome is troubling to me, but PPL is not left without options, be it through a new application, an
appeal of our decision allowing for an appellate court consideration ofthe thorny issues raised by this, or
clarification by the General Assembly. ﬂ
Date: April 25, 2019 / St M
“ ~DAVID W.SWEET

VICE CHAIRMAN

U City of York v. Pa. PUC, 295 A.2d 825 (Pa. 1972)



PENNSYLVANIA PUBLIC UTILITY COMMISSION
HARRISBURG, PENNSYLVANIA 17105

Application of PPL Electric Public Meeting: April 25, 2019
Utilities Corporation for 2629534-0OSA

Approval of Intercompany Docket No. A-2017-2629534
Restructuring

STATEMENT OF COMMISSIONER ANDREW G. PLACE

Before the Pennsylvania Public Utility Commission (Commission) today for
consideration and disposition are the Exceptions of PPL Electric Utilities
Corporation (PPL EU or Company) filed in October 2018 concerning the
Recommended Decision (R.D.) of Administrative Law Judges (ALJs) Myers and
Cheskis in the above-captioned proceeding. The Office of Small Business Advocate
(OSBA) filed Replies to Exceptions in the matter on October 11, 2018,

The R.D. denies PPL EU’s application for approval of a corporate
restructuring which would inject two new Delaware holding companies — PPL
Subsidiary Holdings, LLC (New Co 1) and PPL Energy Holdings, LLC (New Co 2) —
* between PPL EU and its current parent, PPL Corporation. The R.D. found that
PPL EU’s proposed transaction constitutes sufficient change in control to trigger
Commission review under Sections 1102 and 1103(a) of the Public Utility Code. It
also falls squarely within the parameters of the Commission’s Policy Statement
governing Utility Stock Transfer Under 66 Pa. C.S. §1102(a)(3) at 52 Pa. Code
§69.901 as the proposal results in a new controlling interest of PPL EU and in a
different entity becoming the beneficial holder of the largest voting interest in the
utility or parent, regardless of the tier. R.D. at 14-15.

In reviewing this matter, I agree with the ALJs’ jurisdictional analysis. I
also agree with the ALJs' conclusion that the Applicant failed to show that the
proposed intercompany restructuring is necessary or proper for the service,

. accommodation, convenience, or safety of the public as required by Section 1103 of
the Public Utility Code. The ALJs reasoned that, in order to satisfy the standard of
Section 1103(a) as prescribed by governing case law, the proposed transaction has
to “affirmatively promote the service, accommodation, convenience, or safety of the
public in some substantial way.” City of York v. Pa. PUC, 449 Pa. 136, 141, 295

" A.2d 825, 828 (1972) (City of York). The Supreme Court further defined the
Commission’s standard of review regarding Section 1103(a) applications in
Popowsky v. Pa. PUC, 594 Pa. 583, 937 A.2d 1040 (2007) (Popowsky) as follows:

In conducting the underlying inquiry, the Commission is not required to
secure legally binding commitments or to quantify benefits where this may be



- impractical, burdensome, or impossible; rather, the PUC properly applies a

" preponderance of the evidence standard to make factually-based
determinations (including predictive ones informed by expert judgment)
concerning certification matters.

Id. at 611, 937 A.2d at 1057.1 Further, the Supreme Court explained that
demonstration of the affirmative public benefit does not require that every customer
receive a benefit from the proposed transaction. Id. at 617-18, 937 A.2d at 1061.

The paramount legal requirements for approval of the proposed transaction
in this proceeding are well-established regarding the Commission’s jurisdiction,
review standard, and the Company’s burden of proof to demonstrate affirmative
benefits. Although PPL EU argued that the proposed transaction strengthens the
financial position of PPL Corporation, provides an ultimate source of equity capital
for PPL EU that may benefit PPL EU’s customers through PPL Corporation raising
capital at reasonable rates, the Company does not provide sufficient record evidence
. that these benefits meet the standard set forth in the City of York and Popowsky
cases. Rather, OSBA pointed out that PPL EU has admitted throughout this
proceeding that no cash distributions related to PPL EU are contemplated as a
result of the proposed restructuring thus there is no cash benefit to PPL EU. OSBA
Reply Exc. at 9 (citing PPL Direct Testimony at 5§). OSBA also pointed out that the
corporate restructure will reduce tax payments to the Commonwealth of
Pennsylvania without any commensurate reduction in taxes paid by PPL EU’s
ratepayers, which does not constitute a public benefit. Id. at 8-9. Further, OSBA
pointed out that the alleged tax savings may be dissipated through dividend
payments, alternative investments, or enrich PPL Corporation’s shareholders.

OSBA Reply Exc. at 9.

. I agree with OSBA that the record evidence does not support that the
Company has proven affirmative public benefits as required by the statutory and
case law requirements. As stated previously, PPL EU has the burden of proof to
demonstrate that it has met the legal requirements to approve the proposed
transaction through record evidence of affirmative public benefits, not just
corporate benefits. PPL EU has not met its burden of proof and the Commission is
not required to furnish the necessary legal requirements for the Company in this

proceeding.

1 The Popowsky case also found that “,..while in some circumstances conditions may be
necessary to satisfy the Commission that public benefit sufficient to meet the requirement
of Section 1103(a) also confers discretion upon the agency to impose conditions which it
deems to be just and reasonable.” Popowsky, 937 A. 2d at 1057, n. 21. In addition, the
Commission retains general authority to impose conditions upon approval of a transaction,
as codified in the Public Utility Code at 66 Pa. C.S. §1103.



At the same time, PPL EU’s options are not limited here. The Company can
reexamine the proposed transaction and determine whether it will refile a corporate
restructuring that achieves demonstrative affirmative public benefits. In addition,
evidence can be introduced regarding the impact of Act 40 on corporate
restructurings. I stand ready to review any future filings made by the Company.

DATE: April 25, 2019 MN M

Andrew G. Place, Commissioner




PENNSYLVANIA PUBLIC UTILITY COMMISSION
HARRISBURG, PENNSYLVANIA 17120

Application of PPL Electric Utilities Public Meeting April 25, 2019
Corporation (PPL) for Approval of 2629534-OSA
Intercompany Restructuring Docket No. A-2017-2629534

STATEMENT OF COMMISSIONER NORMAN J. KENNARD

Before the Pennsylvania Public Utility Commission (Commission) for consideration and
disposition are the Exceptions of PPL Electric Utilities Corporation (PPL) to the Recommended
Decision (RD) of Administrative Law Judges Myers and Cheskis, issued on September 11, 2018,
relative to the above-captioned proceeding. The RD addresses the Application of PPL for
Approval of Intercompany Restructuring (Application). :

In its Application, PPL proposes a restructuring which would insert two new companies
between PPL and its parent company, PPL Corporation (PPL Corp). There is currently no
affiliate between the utility and its holding company. In final result, the proposal simply adds
two tiers between PPL Corp and its operating companies, including PPL. '

The RD recommends that the Application be denied because PPL failed to show that the
transaction is necessary or proper for the service, accommodation, convenience, or safety of the
public pursuant to Sections 1102 and 1103 of the Public Utility Code (Code).! The RD is
premised on a conclusion that the proposed restructuring constitutes a sufficient change in
control to trigger Sections 1102 and 1103 of the Code, requiring Commission approval of
transfers of utility property. The RD also determined that the proposed restructuring proposes a
change in control triggering the Commission’s Statement of Policy regarding Utility Stock
Transfers at 52 Pa. Code § 69.901 (Policy Statement).?

Legal Standards:

Section 1102(a)(3) of the Code provides, in pertinent part, that the Commission’s prior
approval, evidenced by a certificate of public convenience first had and obtained, is required:

For any public utility . . . to acquire from, or to transfer to, any
person or corporation, including a municipal corporation, by any
method or device whatsoever, including the sale or transfer of
stock and including a consolidation, merger, sale or lease, the title
to, or the possession or use of, any tangible or intangible property

used or useful in the public service.?

L66 Pa. C.S. § 1102, 1103,
252 Pa. Code § 69.901.
366 Pa. C.S. § 1102(a)(3).



The Commission has interpreted this section to require a certificate of public convenience
when a transfer of voting interests constitutes a change in de facto control of the utility or its
parent. Section 69.901(b)(1) of the Policy Statement provides that:

A transaction or series of transactions resulting in a new
controlling interest is jurisdictional when the transaction or
transactions result in a different entity becoming the beneficial
holder of the largest voting interest in the utility or parent,
regardless of the tier. A transaction or series of transactions
resulting in the elimination of a controlling interest is jurisdictional
when the transaction or transactions result in the dissipation of the
largest voting interest in the utility or parent, regardless of the tier.*

Section 1103(a) of the Code establishes the standard for granting a certificate of public
convenience:

A certificate of public convenience shall be granted . . . only if the
commission shall find or determine that the granting of such
certificate is necessary or proper for the service, accommodation,
convenience or safety of the public. The commission, in granting
such certificate, may impose such conditions as it may deem to be
just and reasonable.’

In City of York, the Pennsylvania Supreme Court found that satisfying the standard of
Section 1103(a) requires the Commission to find that the proposed transaction will “affirmatively
promote the service, accommodation, convenience, or safety of the pubic in some substantial
way.” In Popowsky, the Pennsylvania Supreme Court explained that the City of York test can be
met without securing legally binding commitments and without quantifying the specific benefits
where this may be impractical, burdensome, or impossible. In Popowsky, the Pennsylvania
Supreme Court further explained that a City of York analysis can include predictive
determinations.’

No Ultimate Change in Control:

As explained in the Application, the proposed restructuring involves no change in the
ultimate control of PPL or any of the other entities involved.® Both before and after the
restructuring, PPL and all of the other corporate entities will be 100% owned by PPL
Corporation.” Additionally, the proposed restructuring will have no effect on the management or
operations of PPL. Further, there will be no changes in PPL’s officer, director, or employee

4 52 Pa. Code § 69.901(b)(1)) (emphasis added).

566 Pa. C.S. § 1103(a) (emphasis added).

S Ciry of Yorkv. Pa. PUC, 449 Pa. 136, 141,295 A.2d 825, 828 (1972) (City of York).
" Popowsky v. Pa. PUC, 594 Pa. 583, 937 A.2d 1040 (2007) (Popowsky).

¥ PPL Application at 3.

? Albeit such ownership will be indirect following the restructuring.



positions.'® Finally, PPL will maintain a separate investment grade rating from credit rating
agencies.

The Commission’s Policy Statement Regarding Interpretation of 66 Pa. C.S. §
1102(a)(3) states:

Internal transactions usually involve corporate reorganizations
which can have fundamental effect on the management and
operations of a utility. Accordingly, we believe that the legislature
intended that these transactions be subject to regulatory review
under Section 1102(a)(3) to the extent they constitute a transfer of
de facto control as defined by the policy statement heretofore

issued.!!
As PPL has clearly stated, there is no such effect here.

By the Policy Statement, the Commission construed Section 1102(a)(3) to address
transfers of control. It did so in order to sustain the authority to control utility parent acquisitions
and mergers. This is a valid reason. Most mergers occur at a parent level and the Commission

should review such transactions.

I don’t think that we should have it both ways. Having declared Section 1102(a)(3) to be
a change of control statute via the Policy Statement, the Commission should not now rule that a
change of control is not required for the Commission to have jurisdiction over a transaction
under Section 1102(a)(3). Particularly where there is no “fundamental effect on the management
and operations of a utility.” Without a change of control or any “fundamental effect,” the Policy
Statement and Section 1102(a)(3) simply should not be applied to this transaction.

Affirmative Public Benefit:

Even if Commission approval is required, PPL has demonstrated that the proposed
restructuring will provide affirmative public benefit consistent with the City of York precedent
and Sections 1102(a)(3) and 1103(a) of the Code.

The proposed restructuring will provide cash flow flexibility for PPL Corp.'?
Intercompany financing, including managing the capital structures of the regulated utilities to
comply with regulatory requirements, will be facilitated through the lower tier holding
companies (Newco 1 and Newco 2) rather than PPL Corp.

PPL also points out that the restructuring will allow PPL Corp to better manage the cash
flows and tax liabilities of its non-regulated subsidiaries, which would make more funds

10 PPL Electric Statement No. 1 at 5.
U Policy Statement Regarding Interpretation of 66 Pa. C.S. § 1102(a)(3), 1994 WL 932348 (Pa. P.U.C.), Docket

No. M-930490 (Order entered September 13, 1994) (Policy Statement Order).
Policy Statement Order at 4. (emphasis added).
12 ppL Electric Statement No. 1 at4,



available to PPL Corp. for other activities including payments of dividends and investment in
utility and non-utility projects.

Additionally, PPL contends that managing tax liabilities would benefit its customers
because a financially stronger and more efficiently operated PPL Corp. will have lower capital
needs and an improved ability to raise capital. PPL Corp. would be more likely to raise such
capital at more favorable rates, which would result in more internal capital available to PPL and
a reduced need for PPL to further leverage its business and increase its financial risk.'?

The Commission has previously recognized the ability of a parent company of a utility to
raise capital on reasonable terms and attract investors is an example of a substantial public
benefit under Section 1102(a)(3) and the City of York standard.'

I find the public benefits asserted by PPL sufficient to approve the transaction. Appellate
courts have conceded that the Commission’s authority is broad and that “the various and specific
factors to be considered in determining whether to grant a certificate, beyond those expressly
stated in the statute, are matters left to the administrative expertise, sound discretion, and good
judgment of the Commission.”"> To require PPL to specifically quantify the benefits of the
proposed transaction to ratepayers would be inconsistent with Popowsky.

Public Policy Considerations:

As part of our deliberation, we should also consider the practical implications of a ruling
on this matter. As far as I can recall, the Commission has never previously rejected an internal
restructuring or reorganization. Therefore, a denial of PPL’s Application would create an

unprecedented result.

Second, the recently enacted Act 40 of 2017 allows utilities to calculate utility income.
taxes in rates on a “stand-alone” basis rather than using a consolidated tax rate. '® As a result of
not passing parent level taxes through to ratepayers, utility restructuring proposals focusing on
the management of corporate cash flows and tax liabilities may now face the almost impossible
task of demonstrating that the transaction provides an affirmative public benefit under the City of
York standard. Such a harsh result is improper and sets an unattainable goal for utilities to
engage in these types of internal restructuring and reorganizations. Most assuredly, this was not

the result intended by the General Assembly.

13 PPL M.B. at 10.
¥ See e.g. Application of Duquesne Light Company for a Certificate of Public Convenience Under Section

1102(a)(3), Docket Nos. A-110150 and A-311233 (Order entered April 24, 2007).
I Application of James Black Water Service Company, Docket No. A-2013-2395443 (Order entered April 5, 2018).

16 Act 40 of 2017, 48 Pa.B. 111.



Accordingly, based on the foregoing, I vote to grant PPL’s Exceptions, reverse the RD,
and approve PPL’s Application.

Date: April 25, 2019




PENNSYLVANIA PUBLIC UTILITY COMMISSION
HARRISBURG, PENNSLVANIA 17120

Application of PPL Electric Utilities Public Meeting April 25, 2019

Corporation for Approval of Intercompany 2629534 - OSA
Restructuring Docket No. A-2017-2629534

STATEMENT OF COMMISSIONER NORMAN J. KENNARD

Prior to joining my staff, Rachel Maurer was a financial analyst in the Commission’s
Bureau of Investigation and Enforcement, during which time she worked on this matter. To
avoid any impropriety arising from this potential conflict, I would like to note that I have not
been advised by Ms. Maurer in the above-captioned proceeding.

Date: April 25, 2019




PENNSYLVANIA PUBLIC UTILITY COMMISSION
HARRISBURG, PENNSYLVANIA 17120

Application of PPL Electric Utilities Public Meeting April 25, 2019
Corporation (PPL) for Approval of 2629534-0OSA
Intercompany Restructuring Docket No. A-2017-2629534

STATEMENT OF COMMISSIONER NORMAN J. KENNARD

Before the Pennsylvania Public Utility Commission (Commission) for consideration and
disposition are the Exceptions of PPL Electric Utilities Corporation (PPL) to the Recommended
Decision (RD) of Administrative Law Judges Myers and Cheskis, issued on September 11, 2018,
relative to the above-captioned proceeding. The RD addresses the Application of PPL for
Approval of Intercompany Restructuring (Application).

In its Application, PPL proposes a restructuring which would insert two new companies
between PPL and its parent company, PPL Corporation (PPL Corp). There is currently no
affiliate between the utility and its holding company. In final result, the proposal simply adds
two tiers between PPL Corp and its operating companies, including PPL.

The RD recommends that the Application be denied because PPL failed to show that the
transaction is necessary or proper for the service, accommodation, convenience, or safety of the
public pursuant to Sections 1102 and 1103 of the Public Utility Code (Code).! The RD is
premised on a conclusion that the proposed restructuring constitutes a sufficient change in
control to trigger Sections 1102 and 1103 of the Code, requiring Commission approval of
transfers of utility property. The RD also determined that the proposed restructuring proposes a
change in control triggering the Commission’s Statement of Policy regarding Utility Stock
Transfers at 52 Pa. Code § 69.901 (Policy Statement).?

Legal Standards:

Section 1102(a)(3) of the Code provides, in pertinent part, that the Commission’s prior
approval, evidenced by a certificate of public convenience first had and obtained, is required:

For any public utility . . . to acquire from, or to transfer to, any
person or corporation, including a municipal corporation, by any
method or device whatsoever, including the sale or transfer of
stock and including a consolidation, merger, sale or lease, the title
to, or the possession or use of, any tangible or intangible property
used or useful in the public service.’

166 Pa. C.S.§ 1102, 1103,
252 Pa. Code § 69.901.
366 Pa. C.S. § 1102(a)(3).



The Commission has interpreted this section to require a certificate of public convenience
when a transfer of voting interests constitutes a change in de facto control of the utility or its
parent. Section 69.901(b)(1) of the Policy Statement provides that:

A transaction or series of transactions resulting in a new
controlling interest is jurisdictional when the transaction or
transactions result in a different entity becoming the beneficial
holder of the largest voting interest in the utility or parent,
regardless of the tier. A transaction or series of transactions
resulting in the elimination of a controlling interest is jurisdictional
when the transaction or transactions result in the dissipation of the
largest voting interest in the utility or parent, regardless of the tier.*

Section 1103(a) of the Code establishes the standard for granting a certificate of public
convenience:

A certificate of public convenience shall be granted . . . only if the
commission shall find or determine that the granting of such
certificate is necessary or proper for the service, accommodation,
convenience or safety of the public. The commission, in granting
such certificate, may impose such conditions as it may deem to be
just and reasonable.’

In City of York, the Pennsylvania Supreme Court found that satisfying the standard of
Section 1103(a) requires the Commission to find that the proposed transaction will “affirmatively
promote the service, accommodation, convenience, or safety of the pubic in some substantial
way.”® In Popowsky, the Pennsylvania Supreme Court explained that the City of York test can be
met without securing legally binding commitments and without quantifying the specific benefits
where this may be impractical, burdensome, or impossible. In Popowsky, the Pennsylvania
Supreme Court further explained that a City of York analysis can include predictive

determinations.”

No Ultimate Change in Control:

As explained in the Application, the proposed restructuring involves no change in the
ultimate control of PPL or any of the other entities involved.® Both before and after the
restructuring, PPL and all of the other corporate entities will be 100% owned by PPL
Corporation.” Additionally, the proposed restructuring will have no effect on the management or
operations of PPL. Further, there will be no changes in PPL’s officer, director, or employee

452 Pa. Code § 69.901(b)(1)) (emphasis added).
566 Pa. C.S. § 1103(a) (emphasis added).
¢ City of Yorkv. Pa. PUC, 449 Pa. 136, 141,295 A.2d 825, 828 (1972) (City of York).

7 Popowsky v. Pa. PUC, 594 Pa. 583, 937 A.2d 1040 (2007) (Popowsky).

8 PPL Application at 3.
° Albeit such ownership will be indirect following the restructuring.



positions.'® Finally, PPL will maintain a separate investment grade rating from credit rating
agencies.

The Commission’s Policy Statement Regarding Interpretation of 66 Pa. C.S. §
1102(a)(3) states:

Internal transactions usually involve corporate reorganizations
which can have fundamental effect on the management and
operations of a utility. Accordingly, we believe that the legislature
intended that these transactions be subject to regulatory review
under Section 1102(a)(3) to the extent they constitute a transfer of
de fac’th)l control as defined by the policy statement heretofore
issued.

As PPL has clearly stated, there is no such effect here.

By the Policy Statement, the Commission construed Section 1102(a)(3) to address
transfers of control. It did so in order to sustain the authority to control utility parent acquisitions
and mergers. This is a valid reason. Most mergers occur at a parent level and the Commission

should review such transactions.

I don’t think that we should have it both ways. Having declared Section 1102(a)(3) to be
a change of control statute via the Policy Statement, the Commission should not now rule that a
change of control is not required for the Commission to have jurisdiction over a transaction
under Section 1102(a)(3). Particularly where there is no “fundamental effect on the management
and operations of a utility.” Without a change of control or any “fundamental effect,” the Policy
Statement and Section 1102(2)(3) simply should not be applied to this transaction.

Affirmative Public Benefit:

Even if Commission approval is required, PPL has demonstrated that the proposed
restructuring will provide affirmative public benefit consistent with the City of York precedent

and Sections 1102(a)(3) and 1103(a) of the Code.

The proposed restructuring will provide cash flow flexibility for PPL Corp.'?
Intercompany financing, including managing the capital structures of the regulated utilities to
comply with regulatory requirements, will be facilitated through the lower tier holding
companies (Newco 1 and Newco 2) rather than PPL Corp.

PPL also points out that the restructuring will allow PPL Corp to better manage the cash
flows and tax liabilities of its non-regulated subsidiaries, which would make more funds

' pPL Electric Statement No. 1 at 5.
" Policy Statement Regarding Interpretation of 66 Pa. C.S. § 1102(a)(3), 1994 WL 932348 (Pa. P.U.C.), Docket

No. M-930490 (Order entered September 13, 1994) (Policy Statement Order).
Policy Statement Order at 4. (emphasis added).
2 PPL Electric Statement No. 1 at 4.



available to PPL Corp. for other activities including payments of dividends and investment in
utility and non-utility projects.

Additionally, PPL contends that managing tax liabilities would benefit its customers
because a financially stronger and more efficiently operated PPL Corp. will have lower capital
needs and an improved ability to raise capital. PPL Corp. would be more likely to raise such
capital at more favorable rates, which would result in more internal capital available to PPL and
a reduced need for PPL to further leverage its business and increase its financial risk.'?

The Commission has previously recognized the ability of a parent company of a utility to
raise capital on reasonable terms and attract investors is an example of a substantial public
benefit under Section 1102(a)(3) and the Cify of York standard.'

I find the public benefits asserted by PPL sufficient to approve the transaction. Appellate
courts have conceded that the Commission’s authority is broad and that “the various and specific
factors to be considered in determining whether to grant a certificate, beyond those expressly
stated in the statute, are matters left to the administrative expertise, sound discretion, and good
judgment of the Commission.”’> To require PPL to specifically quantify the benefits of the
proposed transaction to ratepayers would be inconsistent with Popowsky.

Public Policy Considerations:

As part of our deliberation, we should also consider the practical implications of a ruling
on this matter. As far as I can recall, the Commission has never previously rejected an internal
restructuring or reorganization. Therefore, a denial of PPL’s Application would create an

unprecedented result.

Second, the recently enacted Act 40 of 2017 allows utilities to calculate utility income
taxes in rates on a “stand-alone” basis rather than using a consolidated tax rate. ' As a result of
not passing parent level taxes through to ratepayers, utility restructuring proposals focusing on
the management of corporate cash flows and tax liabilities may now face the almost impossible
task of demonstrating that the transaction provides an affirmative public benefit under the City of
York standard. Such a harsh result is improper and sets an unattainable goal for utilities to
engage in these types of internal restructuring and reorganizations. Most assuredly, this was not

the result intended by the General Assembly.

3 PPL M.B. at 10.
" See e.g. Application of Duquesne Light Company for a Certificate of Public Convenience Under Section

1102(a)(3), Docket Nos. A-110150 and A-311233 (Order entered April 24, 2007).
15 Application of James Black Water Service Company, Docket No. A-2013-2395443 (Order entered Aprll 5,2018).

16 Act 40 0f2017, 48 Pa.B. 111.



Accordingly, based on the foregoing, I vote to grant PPL’s Exceptions, reverse the RD,
and approve PPL’s Application.

ARIAN I KENNARD
OMMISSIONER

Date: April 25, 2019




IN THE COMMONWEALTH COURT OF PENNSYLVANIA

PPL Electric Utilities Corporation,
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Pennsylvania Public Utility Commission, :
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

PPL Electric Utilities Corporation,
Petitioner

V. : No. CD 2019

Pennsylvania Public Utility Commission, :
Respondent

CERTIFICATE OF COMPLIANCE

I certify that this filing complies with the provisions of the Public Access Policy of
the Unified Judicial System of Pennsylvania: Case Records of the Appellate and

Trial Courts that require filing confidential information and documents differently

than non-confidential information and documents.
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Two North Ninth Street Post & Schell, P.C.
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E-mail: kklock@pplweb.com Fax: 717-731-1985
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Date: May 24,2019 Attorneys for PPL Electric Utilities Corporation


mailto:kklock@pplweb.com
mailto:rjreybitz@pplweb.com
mailto:mgang@postschell.com
mailto:dmacgregor@postschell.com
mailto:lberkstresser@postschell.com

IN THE COMMONWEALTH COURT OF PENNSYLVANIA

PPL Electric Utilities Corporation,

Petitioner
V. No. CD 2019
Pennsylvania Public Utility Commission, :
Respondent
PROOF OF SERVICE

I, hereby certify that a true and correct copy of the foregoing documents have been

served upon the following persons, in the manner indicated, in accordance with the

requirements of Pa. R.A.P. 121 and 1514.

VIA HAND DELIVERY
Office of Attorney General Bohdan Pankiw Esquire
Strawberry Square Chief Counsel

16" Floor
Harrisburg, PA 17120

Steven C. Gray, Esquire

Office of Small Business Advocate -

300 North Second Street, Suite 202
Harrisburg, PA 17101

Gina L. Miller, Esquire

Bureau of Investigation &
Enforcement

400 North Street

Harrisburg, PA 17120

PA Public Utility Commission
Law Bureau

Commonwealth Keystone Building
400 North Street, 3 Floor West
Harrisburg, PA 17101

Christy Appleby, Esquire
Office of Consumer Advocate
555 Walnut Street, 5™ floor
Harrisburg, PA 17101
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