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STATEMENT OF QUALIFICATIONS
Please state your name, position, and business address.

Ralph C. Smith. | am a Senior Regulatory Consultant at Larkin & Associates, PLLC,

15728 Farmington Road, Livonia, Michigan 48154.

Please describe Larkin & Associates.

Larkin & Associates is a Certified Public Accounting and Regulatory Consulting firm.
The firm performs independent regulatory consulting primarily for public service/utility
commission staffs and consumer interest groups (public counsels, public advocates,
consumer counsels, attorneys general, etc.). Larkin & Associates has extensive experience
in the utility regulatory field as expert witnesses in over 400 regulatory proceedings

including numerous telephone, water and sewer, gas, and electric matters.

Mr. Smith, please summarize your educational background.

| received a Bachelor of Science degree in Business Administration (Accounting Major)
with distinction from the University of Michigan - Dearborn, in April 1979. | passed all
parts of the Certified Public Accountant (“C.P.A.”) examination in my first sitting in 1979,
received my CPA license in 1981, and received a certified financial planning certificate in
1983. 1 also have a Master of Science in Taxation from Walsh College, 1981, and a law
degree (J.D.) cum laude from Wayne State University, 1986. In addition, | have attended
a variety of continuing education courses in conjunction with maintaining my accountancy

license. | am a licensed C.P.A. and attorney in the State of Michigan.' 1 am also a

! My testimony in this proceeding is as a Senior Regulatory Consultant, and | am not offering any legal opinions.
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Certified Financial Planner™ professional and a Certified Rate of Return Analyst
(“CRRA”). Since 1981, | have been a member of the Michigan Association of Certified
Public Accountants. | am also a member of the Michigan Bar Association. | have been a
member of the Society of Utility and Regulatory Financial Analysts (“SURFA”), and the

American Bar Association (ABA), and the ABA sections on Public Utility Law and

Taxation.

Please summarize your professional experience.
Subsequent to graduation from the University of Michigan, and after a short period of
installing a computerized accounting system for a Southfield, Michigan realty
management firm, | accepted a position as an auditor with the predecessor CPA firm to
Larkin & Associates in July 1979. Before becoming involved in utility regulation where
the majority of my time for the past 38 years has been spent, | performed audit,
accounting, and tax work for a wide variety of businesses that were clients of the firm.

During my service in the regulatory section of our firm, I have been involved in
rate cases and other regulatory matters concerning electric, gas, telephone, water, and
sewer utility companies. My present work consists primarily of analyzing rate case and
regulatory filings of public utility companies before various regulatory commissions, and,
where appropriate, preparing testimony and schedules relating to the issues for
presentation before these regulatory agencies.

| have performed work in the field of utility regulation on behalf of industry, state
attorneys general, consumer groups, municipalities, and public service commission staffs

concerning regulatory matters before regulatory agencies in Alabama, Alaska, Arizona,
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Arkansas, California, Connecticut, Delaware, Florida, Georgia, Hawaii, Indiana, Illinois,
Kansas, Kentucky, Louisiana, Maine, Michigan, Minnesota, Mississippi, Missouri, New
Jersey, New Mexico, New York, Nevada, North Carolina, North Dakota, Ohio,
Pennsylvania, Puerto Rico, Rhode Island, South Carolina, South Dakota, Tennessee,
Texas, Utah, Vermont, Virginia, Washington, Washington D.C., West Virginia and

Canada as well as the Federal Energy Regulatory Commission and various state and

federal courts of law.

Q. Have you previously testified before the Kentucky Public Service Commission
(“PSC” or “Commission’)?

A. Yes, in a Kentucky American Water Company rate case, Case No. 2010-00036 and the
previous Kentucky Power rate case, Case No. 2014-00396, as well as the recent Kentucky
Utilities Company and the Louisville Gas and Electric Company rate cases, Case Nos.

2016-00370 and 2016-00371.

Q. Have you previously performed analysis on rate case issues where testimony was
submitted by other members of Larkin & Associates before the Kentucky Public

Service Commission?

A Yes. Several years ago, | worked on various Kentucky rate cases as a regulatory analyst

where testimony was submitted before the Commission by other Larkin & Associates

professionals, such as Hugh Larkin, Jr.
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Q. Have you previously testified before other state public utility regulatory

commissions?

A. Yes, | have testified before other state public utility regulatory commissions on many
occasions.
Q. Have you prepared an attachment summarizing your educational background and

regulatory experience?

A. Yes. Appendix A provides details concerning my experience and qualifications.

Have you prepared any exhibits to accompany your testimony?

Yes. | have prepared Exhibits RCS-1 through RCS-22.

Please briefly explain what is contained in each of those exhibits.
Exhibit RCS-1 presents Accounting and Revenue Requirement Schedules.

Exhibit RCS-2 presents Kentucky Power’s response to discovery referenced in my
testimony related to the issue of the Gross Revenue Conversion Factor (“GRCF”).

Exhibit RCS-3 presents Kentucky Power’s responses to discovery referenced in
my testimony related to the issue of Theft Recovery Revenue.

Exhibit RCS-4 presents Kentucky Power’s responses to discovery referenced in
my testimony related to the issue of Payroll, Overtime Payroll, and Savings Plan expense.

Exhibit RCS-5 presents Kentucky Power’s responses to discovery referenced in

my testimony related to the issue of Incentive Compensation expense.
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Exhibit RCS-6 presents Kentucky Power’s responses to discovery referenced in
my testimony related to the issue of Stock-Based Compensation.

Exhibit RCS-7 presents Kentucky Power’s responses to discovery referenced in
my testimony related to the issue of Supplemental Executive Retirement Program.

Exhibit RCS-8 presents Kentucky Power’s responses to discovery referenced in
my testimony related to the issue of affiliate charges to KPCo for AEP Corporate Aviation
Expense.

Exhibit RCS-9 presents Kentucky Power’s responses to discovery referenced in
my testimony related to the issue of Relocation Expense.

Exhibit RCS-10 presents Kentucky Power’s responses to discovery referenced in
my testimony related to the issue of Gain on Sale of Utility Property.

Exhibit RCS-11 presents Kentucky Power’s responses to discovery referenced in
my testimony related to the issue of Cash Surrender Value of Life Insurance Policies.

Exhibit RCS-12 presents 12 presents information referenced in my testimony
related to the issue of Mitchell Transfer/Ash Pond Costs.

Exhibit RCS-13 presents Kentucky Power’s responses to discovery referenced in
my testimony related to the issue of the affiliated company charges to KPCo related to the
Rockport Plant Unit Power Sales Agreement.

Exhibit RCS-14 presents a summary of the affiliated charges to KPCo from AEP
Generating Company for the 12 months ending February 28, 2017 related to the Rockport
Unit Power Sales Agreement dated October 1, 1984 (As Amended), including the charges
to KPCo related to the 12.16 percent ROE provided for in that affiliated contract, and the

potential savings that could result from reducing that affiliate-charged ROE.
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Exhibit RCS-15 presents information concerning the affiliated charges to KPCo
from AEP Generating Company for the 12 months ending February 28, 2017 related to the
Rockport Unit Power Sale Agreement based on excerpts from the AEP Generating
Company invoices to KPCo for the twelve months ending February 28, 2017.

Exhibit RCS-16 presents Kentucky Power’s response to a discovery question
referenced in my testimony related to Rate Case Expense.

Exhibit RCS-17 presents Kentucky Power’s response to a discovery question
referenced in my testimony related to the issue of the Rockport Unit 1 Selective Catalytic
Reduction (“SCR”).

Exhibit RCS-18 presents a copy of the Consent Decree related to Rockport Unit 1
SCR.

Exhibit RCS-19 presents a copy of an article published on rtoinsider.com related to
AEP installing scrubbers at Rockport Unit 1.

Exhibit RCS-20 presents a copy of an Amended Opinion from the Sixth Circuit
Court of Appeals dated June 8, 2017 in an Appeal from the United States District Court
naming AEP Generating Company and Indiana Michigan Power Company as a defendant
against Wilmington Trust Company acting in its capacity as owner trustee of AEGCO
Trust 1, AEGCO Trust 2, AEGCO Trust 5, I&M Trust 1, I&M Trust 2 and 1&M Trust 5.

Exhibit RCS-21 presents an excerpt from Bonbright, James C., et al. Principles of
Public Utility Rates, 2nd ed., Public Utilities Reports, Inc., Arlington, VA, 1988 “Chapter

7 Competitive Price as a Rate Regulation Standard” page 141.
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Exhibit RCS-22 presents a copy of a Commission Order dated December 30, 2014
that was issued by the Public Service Commission of West Virginia in Case No. 14-0546-

E-PC.

SCOPE AND PURPOSE OF TESTIMONY

What amount of revenue increase is the Company requesting?

On June 28, 2017, KPCo filed an initial application, in which it requested an increase in its
base rates through the development of its revenue requirement as well as the
implementation of certain surcharges for electric utility service (see additional discussion
below). Specifically, in its initial filing, the Company calculated that the proposed
adjustment to electric rates will result in an overall revenue increase of $65,393,885 over
the test year adjusted revenues of $500,400,208, and resulting in total annual Company

revenues of $565,794,093, for an increase of approximately 13.07%.

Did KPCo submit a supplemental filing subsequent to June 28, 2017?

Yes. Pursuant to refinancing activities that occurred during June 2017, KPCo submitted a
supplemental filing before the Commission in which it updated its requested increase in
base rates on August 7, 2017. The Company's June 2017 refinancing activities are
discussed in the supplemental testimony of Company witness Miller and are summarized
in the supplemental response to KPSC-1-4. Specifically, the supplemental response to

KPSC-1-4 states:

On June 19, 2017, Kentucky Power refinanced the $65 million
WVEDA Mitchell Project, Series 2014A Variable Rate Demand
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Notes. The Company entered into a three year, 2.00% fixed rate
agreement maturing in June 2020.

On June 21, 2017, the Company priced $325 million private
placement senior unsecured notes with funding scheduled for
September 2017. The Company issued new permanent long-term
private placement senior unsecured notes in the amount of $325
million across 7, 10, 12 and 30 year maturities at an all-in weighted
average coupon of 3.49% and weighted average life of 13.8 years.
The private placement transaction priced in June 2017 and was
structured with four delayed draw tranches with scheduled funding
in September 2017: $65 million Series F, $40 million Series G,
$165 million Series H and $55 million Series I. The proceeds are
dedicated to retiring the Company's $325 million 6.0% Senior
Notes, Series E due September 2017.

What amount of revenue increase is the Company requesting in its supplemental
filing?

As noted above, on August 7, 2017, KPCo filed its supplemental filing in which it
requested an increase in its base rates through the development of its revenue requirement
as well as the implementation of certain surcharges for electric utility service (see
additional discussion below). Specifically, in its supplemental filing, the Company
calculated that the proposed adjustment to electric rates will result in an overall revenue
increase of $60,697,438 over the test year adjusted revenues of $499,134,503, and result
in total annual Company revenues of $559,531,941, for an increase of approximately
12.94%. KPCo's requested revenue increase is based on operating results for the 12-
month period ended February 28, 2017, with adjustments and a proposed return on equity
("ROE") of 10.31%. The table below summarizes the change in base rate revenue

requirements between the Company's original and supplemental filings:
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Section V

Schedule 1 Section V

Refinance Schedule 1 Revenue
Description Update As-Filed Impact
Sales of Electricity $499,134,503 | $ 500,400,208 | $(1,265,705)
Proposed Change $ 60,397,438 | $ 65,393,885 | $(4,996,447)
Adjusted Sales of Electricity $559,531,941 | $ 565,794,093 | $(6,262,152)

As shown in the table above, the June 2017 refinancing activities reduced the Company's
initially filed proposed revenue requirement by approximately $6.26 million.
As noted above, the Company's requested revenue increase is based on its

requested base rate revenue requirement as well as the following proposed surcharges:

e Home Energy Assistance Program (“HEAP”)

e Kentucky Economic Development Surcharge (“KEDS”)

e Environmental Surcharge Related to Rockport Unit 1 SCR
The table below provides a summary of the four components that comprise the Company's

requested revenue increase:

Combined
Description Amount
Base Revenue Increase $ 60,397,438
Home Energy Assistance Program $ 81,667
Kentucky Economic Development Surcharge $ 203,224
Environmental Surcharge Related to Rockport Unit 1 SCR $ 3,903,056
Total Requested Increase $ 64,585,385

I discuss recommended adjustments to the Company's requested increase in my testimony.

What is the purpose and scope of your testimony?
Larkin & Associates PLLC was engaged by the Office of Rate Intervention of the

Kentucky Office of Attorney General (“AG”) to conduct a review and analysis and present
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testimony regarding rate base, capitalization, operating income and revenue requirement
aspects of the filing.

The purpose of my testimony is to present to the Commission an appropriate test
period rate base, capitalization, overall rate of return and utility operating income, as well
as an overall revenue requirement.

In the determination of the AG’s recommended overall revenue requirement and
revenue increase, | have relied on and incorporated the recommendations of AG witness
Dr. J. Randall Woolridge concerning the appropriate capital structure ratios, cost rates for
short and long term debt, and common equity, and the resulting overall rate of return for
the Company in this proceeding. | also relied upon the recommendation of AG witness
Dr. David Dismukes to remove KPCo’s requested ratepayer funding of the KEDS
surcharge.

In developing this testimony, | have reviewed and analyzed the Company’s
original June 28, 2017 filing and August 7, 2017 supplemental filing, supporting
testimonies, exhibits, filing requirements, and workpapers; the Company’s responses to
initial and follow-up data requests by the PSC Staff, AG and other intervenors; and other

relevant financial documents and data.

SUMMARY OF FINDINGS AND CONCLUSIONS
Please summarize your findings and conclusions in this case.

| have reached the following findings and conclusions in this case:?

2 The Company amounts referenced in this section are from KPCo's August 7, 2017 supplemental filing.
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1. The appropriate jurisdictional capitalization in this proceeding is approximately
$1.192 billion, which is the same as the Company's proposed capitalization from KPCo’s
August 7, 2017 supplemental filing, as shown on Exhibit RCS-1, Schedule A, page 1, line
1 and on Schedule D.

2. The appropriate jurisdictional test period rate base amounts to approximately
$1.194 billion, which is $740,549 lower than the Company’s proposed test period rate
base of $1.195 billion, as shown on Exhibit RCS-1, Schedule B, line 19.

3. The AG’s expert rate of return witness, Dr. Woolridge, has recommended a
return on equity of 8.60%, and an overall rate of return of 6.03%. In contrast, KPCo has
requested an overall rate of return of 6.75%, including a return on equity of 10.31%, as
shown on Exhibit RCS-1, Schedule A, line 2 and on Schedule D.

4. An appropriate test period utility operating income amounts to approximately
$47.7 million, which is approximately $4.0 million higher than the Company’s proposed
test period utility operating income of $43.7 million, as shown on Exhibit RCS-1,
Schedule A, line 4 and on Schedule C.

5. To calculate the base rate revenue increase, | used a gross revenue conversion
factor (“GRCF”) of 1.643342, as shown on Exhibit RCS-1, Schedule A-1. This is an
update of the GRCF used by KPCo, as explained in the Company’s response to KPSC-2-
011.°

6. The application of the recommended overall rate of return of 6.03% to the
recommended capitalization of approximately $1.192 billion produces a required return of

approximately $71.9 million, as shown on Exhibit RCS-1, Schedule A, column B, line 3.

% See Exhibit RCS-2.
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Compared to the adjusted net operating income of approximately $47.7 million, this
represents a deficiency of approximately $24.3 million, as shown on Exhibit RCS-1,
Schedule A, column B, line 5. Applying the updated GRCF of 1.643342 indicates that the
Company has an annual base rate revenue requirement excess of approximately $39.9
million, as shown on Exhibit RCS-1, Schedule A, column B, line 7. As shown on Exhibit
RCS-1, Schedule A, column C, line 7, this represents a difference of approximately $20.5
million versus the Company’s proposed annual base rate revenue deficiency of $60.4
million.

7. Based on the recommendations of AG witness Dismukes, | have removed the
KPCo's request for ratepayer funding of a KEDS surcharge.

8. | have also removed KPCo’s requested $3.9 million rate increase for an
Environmental Surcharge related to the Rockport Unit 1 SCR, as shown on Exhibit RCS-
1, Schedule A, column B, line 10. Reasons for this recommendation are addressed in my
testimony.

9. The total base rate and surcharge revenue increases of approximately $40.0
million is an overall increase of 8.00 percent over adjusted revenue at current rates of
approximately $499.3 million, as shown on Exhibit RCS-1, Schedule A, lines 11-14.

10. The Rockport Plant Unit Power Sales Agreement is an affiliated contract
between KPCo and AEP Generating Company, with a 12.16 percent return on equity that,
on its face, appears excessive, and should be challenged at FERC, as described in Section
X1 of my testimony. This issue was also pointed out in KPCo's last rate case, yet KPCo
has apparently done nothing to get that ROE and the resulting affiliated company charges

to KPCo for the Rockport plant UPS reduced.
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V.

ORGANIZATION OF ACCOUNTING SCHEDULES FOR BASE RATE
REVENUE REQUIREMENT (EXHIBIT RCS-1)

How are the AG’s accounting schedules organized?

The AG’s accounting schedules used to determine KPCo’s base rate revenue requirement
are presented in Exhibit RCS-1. They are organized into summary schedules and
adjustment schedules. The summary schedules consist of Schedules A, A-1, B, B.1, C,
C.1 and D. Exhibit RCS-1 also contains rate base adjustment Schedule B-1 and net

operating income adjustment Schedules C-1 through C-15.

What is shown on Schedule A, page 1, of Exhibit RCS-1?
Exhibit RCS-1 presents the AG Accounting Schedules and revenue requirement
determination. Schedule A presents the overall financial summary, giving effect to all of
the adjustments I, and other AG witnesses, are recommending. This schedule presents the
change in the Company’s gross revenue requirement needed for the Company to have the
opportunity to earn the AG’s recommended rate of return on the adjusted capitalization.
The capitalization and operating income amounts are taken from Schedules B and C,
respectively. The overall rate of return on rate base of 6.03 percent, as presented in the
direct testimony of AG witness Woolridge, is provided on Exhibit RCS-1, Schedule D,
page 1, for convenience.

Column A of Schedule A replicates KPCo’s proposed calculations of its overall
revenue deficiency, consisting of (1) the base rate revenue sufficiency; and (2) the revenue

requirement for each of the Company's proposed surcharges. Column B of Schedule A
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presents the AG’s determination of the base rate revenue deficiency and the revenue
requirement for each Company-proposed surcharge. Column C shows the differences
between KPCo’s request and the AG’s recommendation.

The operating income deficiency shown on line 5 of Schedule A, page 1, is

obtained by subtracting the adjusted operating income on line 4 (operating income as

adjusted) from the required operating income on line 3. Line 7 represents the gross

revenue deficiency, which is obtained by multiplying the income deficiency by the GRCF.

What is shown on Exhibit RCS-1, Schedule A, page 2?
Exhibit RCS-1, Schedule A, page 2, presents a reconciliation of the base rate revenue

requirement and shows the approximate impact of each adjustment.

What is shown on Schedule A-1 of Exhibit RCS-1?
Schedule A-1 shows the GRCF that | used to convert the net operating income sufficiency
into a revenue sufficiency amount. For purposes of this case, | used the updated GRCF of

1.643342 that was provided in the response to KPSC-2-011.

Q. What was the basis for KPCo updating its GRCF?
According to the response to KPSC-2-011, on June 1, 2017, the Kentucky Department of
Revenue provided a new Commission assessment rate of 0.1996 percent for the 2017-

2018 fiscal year.

Q. What is shown on Exhibit RCS-1, Schedule B, page 1?
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A.

Schedule B presents KPCo’s proposed adjusted test year rate base and the AG’s proposed
adjusted test year rate base. The beginning rate base amounts presented on Schedule B are
taken from the Company’s filing for the test year, specifically Section V, Exhibit 1,
Schedule 4. My recommended adjustment to rate base is summarized on Schedule B.1,
and shown on Schedule B, page 1, column B. My adjusted rate base for KPCo is shown

on Schedule B, page 1, column C.

What is shown on Schedule B.1 and Schedule B-1?
Exhibit RCS-1, Schedule B.1 presents a summary of my recommended rate base
adjustment. Schedule B-1 provides further support and calculations for the rate base

adjustment 1 am recommending.

What is shown on Exhibit RCS-1, Schedule C?

The starting point on Schedule C is KPCo’s adjusted test year net operating income, as

provided on Schedule 1 from Section V, Exhibit 1 from the Company's filing. My

recommended adjustments to KPCo’s adjusted test year revenues and expenses are

summarized on Schedule C.1. Each of the adjustments is discussed in my testimony.
Schedules C-1 through C-15 provide further support and calculations for the net

operating income adjustments I am recommending.

What is shown on Exhibit RCS-1, Schedule D?
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A. Schedule D, page 1, summarizes the capital structure and cost of capital that is being
proposed by KPCo and the capital structure and cost of capital that is recommended by
AG witness Woolridge.
What is shown on Schedule D, pages 2 and 3?
Schedule D, page 2, replicates the Company's calculation of its proposed jurisdictional
capitalization.* Schedule D, page 3, also presents the derivation of the AG’s adjusted
capitalization for the same items.
OTHER EXHIBITS
What is shown on Exhibit RCS-2?
Exhibit RCS-2 includes a response to discovery referenced in my testimony related to the
GRCF.

Q. What is shown on Exhibit RCS-3?
Exhibit RCS-3 includes responses to discovery referenced in my testimony related to the
issue of Theft Recovery Revenue.
What is shown on Exhibit RCS-4?
Exhibit RCS-4 includes responses to discovery referenced in my testimony related to the
issue of Payroll, Overtime Payroll, and Savings Plan expense.

4 KPCo's proposed jurisdictional capitalization is reflected in Section V, Exhibit 1, Schedule 3 from its filing.
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What is shown on Exhibit RCS-5?

Exhibit RCS-5 includes responses to discovery referenced in my testimony related to the

issue of Incentive Compensation expense.

What is shown on Exhibit RCS-6?
Exhibit RCS-6 includes KPCo’s responses to discovery referenced in my testimony

related to the issue of Stock-Based Compensation expense.

What is shown on Exhibit RCS-7?
Exhibit RCS-7 includes KPCo’s responses to discovery referenced in my testimony

related to the issue of Supplemental Executive Retirement Program expense.

What is shown on Exhibit RCS-8?
Exhibit RCS-8 includes KPCo’s responses to discovery referenced in my testimony

related to the issue of Corporate Aviation Expense.

What is shown on Exhibit RCS-9?
Exhibit RCS-9 includes KPCo’s responses to discovery referenced in my testimony

related to the issue of Relocation Expense.

Q. What is shown on Exhibit RCS-10?
Exhibit RCS-10 includes KPCo’s responses to discovery referenced in my testimony

related to the issue of Gain on Sale of Utility Property.
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What is shown on Exhibit RCS-11?
Exhibit RCS-11 includes KPCo’s responses to discovery referenced in my testimony

related to the issue of Cash Surrender Value of Life Insurance Policies.

What is shown on Exhibit RCS-12?
Exhibit RCS-12 presents information referenced in my testimony related to the issue of

Mitchell Transfer/Ash Pond Costs.

What is shown on Exhibit RCS-13?
Exhibit RCS-13 includes KPCo’s responses to discovery referenced in my testimony
related to the issue of the affiliated company charges to KPCo related to the Rockport

Plant Unit Power Sales Agreement.

Q. What is shown on Exhibit RCS-14?
Exhibit RCS-14 presents a summary of the affiliated charges to KPCo from AEP
Generating Company for the 12 months ending February 28, 2017 related to the Rockport
Unit Power Sales Agreement dated October 1, 1984 (As Amended), including the charges
to KPCo related to the 12.16 percent ROE provided for in that affiliated contract, and the

potential savings that could result from reducing that affiliate-charged ROE.

Q. What is shown on Exhibit RCS-15?
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A.

Exhibit RCS-15 presents information concerning the affiliated charges to KPCo from AEP
Generating Company for the 12 months ending February 28, 2017 related to the Rockport
Unit Power Sale Agreement based on excerpts from the AEP Generating Company

invoices to KPCo for the twelve months ending February 28, 2017.

What is shown on Exhibit RCS-16?
Exhibit RCS-16 includes KPCo’s response to a discovery question referenced in my

testimony related to the issue of the Rate Case Expense.

What is shown on Exhibit RCS-17?
Exhibit RCS-17 includes KPCo’s response to a discovery question referenced in my

testimony related to the issue of the Rockport Unit 1 SCR.

What is shown on Exhibit RCS-18?
Exhibit RCS-18 is a copy of the Consent Decree in Civil Action No. C2-99-1250 et al in
the United States District Court for the Southern District of Ohio, Eastern Division, related

to Rockport Unit 1 SCR.

What is shown on Exhibit RCS-19?

Exhibit RCS-19 is a copy of an article published on rtoinsider.com related to AEP

installing scrubbers at Rockport Unit 1.

What is shown on Exhibit RCS-20?




10

11

12

13

14

15

16

17

18

19

20

21

22

Direct Testimony of Ralph C. Smith
Case No. 2017-00179
Page 20

A.

VI.

Exhibit RCS-20 is a copy of an Amended Opinion from the Sixth Circuit Court of Appeals
dated June 8, 2017 in an Appeal from the United States District Court naming AEP
Generating Company and Indiana Michigan Power Company as a defendant against
Wilmington Trust Company acting in its capacity as owner trustee of AEGCO Trust 1,

AEGCO Trust 2, AEGCO Trust 5, I&M Trust 1, I&M Trust 2 and 1&M Trust 5.

What is shown on Exhibit RCS-21?
Exhibit RCS-21 is a copy of Bonbright, James C., et al. Principles of Public Utility Rates,
2nd ed., Public Utilities Reports, Inc., Arlington, VA, 1988 “Chapter 7 Competitive Price

as a Rate Regulation Standard” page 141.

What is shown on Exhibit RCS-227?
Exhibit RCS-22 is a copy of a Commission Order dated December 30, 2014 that was

issued by the Public Service Commission of West Virginia in Case No.14-0546-E-PC.

JURISDICTIONAL CAPITALIZATION
Have you prepared a schedule that summarizes KPCo's jurisdictional capitalization?
Yes. Exhibit RCS-1, Schedule D, pages 2 and 3 summarize the Company's jurisdictional

capitalization.

How have you reflected the impact of rate base adjustments on KPCo's jurisdictional

capitalization?
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A.

VII.

No. The one rate base adjustment | am recommending is to cash working capital, which

does not impact KPCo's jurisdictional capitalization.

RATE BASE
What adjustments are you recommending to KPCo’s requested rate base?

I am recommending one adjustment to KPCo’s rate base, as discussed below.

B-1, Cash Working Capital

What is Cash Working Capital (""CWC™)?

Cash working capital is the cash needed by the Company to cover its day-to-day
operations. If the Company’s cash expenditures, on an aggregate basis, precede the cash
recovery of expenses, investors must provide cash working capital. In that situation a
positive cash working capital requirement exists. On the other hand, if revenues are
typically received prior to when cash expenditures are made, on average, then ratepayers
provide the cash working capital to the utility, and the negative cash working capital
allowance is reflected as a reduction to rate base. In this case, the cash working capital

requirement is an increase to rate base as ratepayers are essentially supplying these funds.

How has KPCo determined CWC?
KPCo has determined its proposed test year CWC requirement of $19.7 million using the
"1/8th formula™ method. By using this method, the Company assumes that 1/8th of the

going-level O&M expenses reflects a reasonable level of cash working capital.
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Q.

Do you agree with the Company's use of the "1/8th Formula™ method in its
determination of going-level CWC?

No, I do not. In my opinion, an accurate level of a utility's CWC can only be obtained
through the use of a detailed lead-lag study. However, it is my understanding that the
Commission has established a long-standing precedent whereby a utility's CWC can be
calculated using the 1/8th formula. Therefore, I am not challenging the method by which

the Company has calculated CWC in this proceeding.

Although you are not challenging the Company's use of the 1/8th formula in its CWC
determination, have you made any adjustments to KPCo's CWC requirement?

Yes. As shown on Exhibit RCS-1, Schedule B-1, page 1, | have reflected the impacts of
my adjustments to O&M expenses to KPCo's CWC requirement. Specifically, reflecting
the impact of my recommended adjustments to KPCo's operating expenses would reduce
KPCo's CWC allowance to $19.0 million, which is about $740,549 lower than KPCo's

proposed CWC requirement of $19.7 million.

Do you have any other comments regarding the Company's CWC requirement?

Yes. If CWC is to be calculated using the 1/8th formula, then the proper level of CWC
reflected for ratemaking purposes should ultimately be based on the pro forma O&M
expenses allowed by the Commission versus the $19.7 million proposed by the Company

in this proceeding.

Has your adjustment to CWC impacted the base rate revenue requirement?
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No. Since KPCo's revenue requirement is calculated based upon the Company's
jurisdictional capitalization rather than its adjusted jurisdictional rate base, it appears that
my recommended adjustments to CWC would have no impact on KPCo's revenue

requirement.

ADJUSTMENTS TO OPERATING INCOME

Please describe how you have summarized the AG’s proposed adjustments to
operating income.

Schedule C summarizes the AG’s recommended net operating income. Schedule C.1
presents the AG’s recommended adjustments to test year revenues and expenses. The
impact on state and federal income taxes associated with each of the recommended
adjustments to operating income is also reflected on Schedule C.1. KPCo’s proposed
adjusted test year net operating income is $43.7 million, whereas the AG’s recommended
adjusted net operating income is $47.7 million, as shown on Exhibit RCS-1, Schedule C,
line 16. The recommended adjustments to operating income are discussed below in the

same order as they appear on Schedule C.1.

C-1, Theft Recovery Revenue

Please explain the adjustment for theft recovery revenue.

As discussed on pages 19-22 of the direct testimony of Company witness Wohnhas, the
Company proposed an adjustment to increase its complement of distribution employees by
five employees. Specifically, KPCo is proposing to add a Safety Coordinator, two

Distribution System Inspectors and two administrative associates. According to Mr.
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Wohnhas, the Company is proposing to add these employees to (1) improve the safety of
the Company's operations; (2) increase the Company's oversight of its contractors; and (3)
improve the effectiveness of KPCo's revenue protection efforts.

As discussed by Mr. Wohnhas on pages 21-22 of his direct testimony, KPCo
currently employs 1.5 Full Time Employees ("FTE") to investigate and recover revenues
lost through energy theft. Mr. Wohnhas stated that these 1.5 FTEs lack the time to
adequately investigate and take the steps necessary to recover revenues lost as a result of
suspected energy theft. According to Mr. Wohnhas, the proposed new administrative
associate will be responsible for the in-house aspects of investigating suspected energy
theft, which would allow the 1.5 FTEs to spend more time in the field investigating
suspected energy theft. He states that allowing the FTEs to spend more time performing

on-site investigations would increase annual energy theft recoveries by up to 50 percent.

Q. Has the Company quantified what its increase in revenues would be based on its
estimate that it could increase its annual energy theft recoveries by up to 50 percent?
A. Yes. Inits response to AG-1-319, KPCo stated that it estimates that increased energy theft
recoveries would produce additional revenue totaling $166,698. To derive this amount,

the Company took 50 percent of its calendar 2016 theft recovery revenue of $333,395.

Q. Has KPCo reflected the estimated 50 percent increase in annual energy theft
recoveries in its filing?
A. No. In response to AG-1-319, the Company stated that the position has not yet been

filled, thus any adjustment would not be known and measurable. On page 22 of his direct
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testimony, Mr. Wohnhas stated that the Company was interviewing candidates for the
administrative associate position. The Company’s response to AG-1-319 stated that the

interviews have been completed and management is currently discussing to whom the

offer for the position will be made.”

What is the current status of the other four positions that KPCo is proposing to add?

According to the response to AG-1-069, the current status of the other four positions is as

follows:
Position Current Status
Safety Coodinator Position filled on May 20, 2017
Distribution System Inspector Position filled on May 20, 2017
Distribution System Inspector Position filled on June 19, 2017
Administrative Associate Position filled on August 12, 2017
Source: AG-1-069

The interview process has been completed for the remaining administrative associate.

Q. Should KPCo's ratepayers be charged with the costs associated with filling these
positions after the end of the test year without also reflecting the associated benefits,
such as enhanced energy theft recovery revenue?

A. No. | am recommending an adjustment to increase the Company's operating revenues
related to the expected improvement in energy theft recoveries that the Company expects

to be enabled by adding these positions.

Q. Please explain your adjustment on Exhibit RCS-1, Schedule C-1.

® The response to AG-1-319 is dated August 14, 2017.
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A. As shown Exhibit RCS-1, Schedule C-1, my recommended adjustment increases operating

revenues by $166,698 on a Kentucky jurisdictional basis.

C-2, Payroll Expense - Employee Merit Increases

Q. Is the Company requesting increased payroll expense for employee merit increases?

A. Yes. As discussed on page 14 of the direct testimony of Company witness Tyler H. Ross,
the Company's proposed payroll expense adjustment is based on annual merit increases
and promotions as approved by KPCo and provided by AEP Service Company’s
(“AEPSC”) Human Resources department. The Company has increased payroll expenses

for the merit increases based on implementation dates of either April, May or June 2017.

Q. What employee merit increases is KPCo proposing?
The Company's payroll expense workpapers reflect a merit increase of 3.5 percent for its
non-exempt salaried and exempt employees and 5.0 percent merit increase for its non-
exempt hourly employees. According to the Company's response to AG-2-062, the 3.5
percent increase for non-exempt salaried and exempt employees consists of a 3.0 percent
merit increase and 0.5 percent promotion and equity adjustment. The 5.0 percent merit
increase for non-exempt hourly employees was negotiated in 2014 as part of a three-year

IBEW master bargaining agreement covering the period 2015 through 2017.

Q. Did the Company cite any utility industry median survey data relative to merit

increases for non-exempt salaried and exempt employees?
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A.

Yes. Page 18 of Company witness Andrew R. Carlin's direct testimony presented Table
ARC-2, which contains data from a Conference Board Research Report for U.S. Salary
Increase Budgets for the period 2009 through 2016. Specifically, between 2009 through
2016, the actual wage increases granted to non-exempt salaried, exempt and executive
employees ranged from 2.70 percent to 3.0 percent. In addition, in its response to AG-2-
062, the Company cited the 2017-2018 World at Work Salary Budget Survey, which
indicates that the utility median total salary increase budget for 2017 is 3.0 percent and is

projected to also be 3.0 percent for 2018 for all employee categories.

Did the Company cite any study of local wages relative to merit increases for non-
exempt salaried and exempt employees?

No, it did not. The Commission has been requiring that all utilities filing base rate
applications must conduct a separate wage study based on local wages and benefits paid
within the geographic area where the utility operates, and must include state data where
available.® The Commission can take administrative notice that many companies in
Kentucky are either not paying wage increases, or for those that are, the increases are

significantly less that KPCo’s proposed 3.5% merit increase.

What merit increases have you reflected for non-exempt salaried and exempt

employees?

® See, e.g., In Re Application of Cumberland Valley Electric, Inc. for a General Adjustment of Rates, Case No. 2016-
00169, final order issued Feb. 6, 2016, pp. 7-8: In Re Application of Kenergy Corp. for a General Adjustment in
Rates, Case No. 2015-00312, final order issued Sept. 15, 2016, p. 15.
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A.

Based on the industry survey data noted above, the Company has not justified more than a
3.0 percent merit increase for the Company's non-exempt salaried and exempt employees.
The 3.5 percent used by the Company in its payroll adjustment is higher than the 2.70
percent to 3.0 percent noted for 2009 through 2016 and the 3.0 percent median salary
increase noted for 2017. Therefore, | have applied 3.0 percent merit increase to those

employees.

Are you recommending an adjustment to the 5.0 percent merit increase proposed by
KPCo for its non-exempt hourly employees?

No. Since the 5.0 percent merit increase was negotiated as part of the 2014 three-year
IBEW master bargaining agreement, | have accepted that increase for KPCo's non-exempt

hourly employees.

Please explain your adjustment to payroll expense for employee merit increases.
As shown Exhibit RCS-1, Schedule C-2, my recommended adjustment to payroll expense
for non-exempt salaried and exempt employees reduces operating expenses by $57,205 on

a Kentucky jurisdictional basis.

C-3, Overtime Payroll Expense - Employee Merit Increases

Q.

Please explain the Company's proposed adjustment to overtime payroll expense for

employee merit increases?
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A.

As discussed on page 15 of Mr. Ross' direct testimony, to account for the impact of the
post-test-year pay increases on overtime expense, KPCo multiplied its test year overtime
costs by the Company’s proposed 3.5 percent increase for non-exempt salaried and
exempt employees and the 5.0 percent merit increase for non-exempt hourly employees.
The additional overtime expense was then prorated based on implementation dates of

either April, May or June 2017 for those post-test-year pay increases.

If the pay increases for non-exempt salaried and exempt employees are limited to 3.0
percent (versus KPCo's proposed 3.5 percent), should the overtime payroll expense
also be correspondingly adjusted?

Yes. For the reasons discussed in the previous section of my testimony as it relates to
employee merit increases, | am recommending that overtime payroll expense be calculated
by multiplying the test year overtime expense for the Company's non-exempt salaried and
exempt employees by 3.0 percent instead of the 3.5 percent proposed by KPCo. Overtime
expense requested by KPCo should likewise be reduced. As shown on Exhibit RCS-1,
Schedule C-3, the overtime payroll expense for non-exempt salaried and exempt
employees requested by KPCo should be reduced by $4,148 on a Kentucky jurisdictional

basis.

C-4, Payroll Tax Expense

Q.
A.

Please explain your adjustment to payroll tax expense.
As shown on Exhibit RCS-1, Schedule C-4, payroll tax expense should be reduced by

$48,362 on a Kentucky jurisdictional basis as a result of the adjustments to payroll
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expense. Page 1 of Schedule C-4 shows the adjustment to payroll tax expense. Pages 2
and 3 present additional details for the impact on payroll tax expense resulting from the

recommended adjustments to incentive compensation and stock-based compensation

eXpense.

C-5, Incentive Compensation Expense

Q. Does the Company have an incentive compensation plan available to its employees?
A Yes. The Company has an annual incentive compensation plan ("ICP") available to its
employees. KPCo provided copies of AEP's 2016 and 2017 ICP plans in response to

KIUC 1-30. | used the 2017 ICP plan as the basis for my analysis, as it is the most recent.

Q. What are the ICP plan's stated objectives?
The stated objectives of AEP's ICP plan are to:

e Attract, retain, and motivate employees to further the objectives of the Company,
its customers and the communities it serves.

e Enable high performance by communicating and aligning employee efforts with
the plan's performance objectives.

e Foster the creation of sustainable shareholder value through achievement of AEP's
goals.

Please briefly describe the ICP plan.

As discussed in the 2017 ICP plan, the plan provides annual incentive compensation to
motivate employees to create sustainable shareholder value based on AEP's performance,
business unit performance (if applicable) and to those employees whose payout is

discretionary, based on their individual performance. The funding measures for the plan
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are tied to AEP's operating earnings per share (70% weight), safety (12% weight), and
strategic initiatives (18% weight). The ICP plan states that all staff groups participate in

the ICP plan based on the aforementioned funding measures and do not have separate

function level incentive goals.

Has KPCo included incentive compensation expense in its test year cost of service?

Yes. The response to AG-2-060 included an attachment which indicated that the
Company included direct charged O&M incentive compensation expense totaling
$2,273,952 in the test year. In addition, the response to AG 2-061 included Attachment 1,
which indicated that the Company included O&M incentive compensation billed to KPCo
by AEPSC of $3,118,781 in test year cost of service. Finally, the response to KPSC-2-
085 indicated that the Company included O&M incentive compensation billed to KPCo

from affiliates other than AEPSC of $51,300 in test year cost of service.

Q. Are you recommending an adjustment to the level of incentive compensation that is

included in test year cost of service?

A. Yes. | recommend that 25 percent of the direct charged incentive compensation included

in the test year be borne by shareholders. Similarly, | recommend that 25 percent of the
incentive compensation allocated to KPCo from AEPSC and other affiliates also be borne

by AEP shareholders.

Q. What is the basis for your recommendation?
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A. The basis for my recommendation begins with the 70 percent funding measure previously
discussed. The ICP plan states the following with respect to the 70 percent funding
measure:

e AEP is committed to generating sustainable value for its shareholders through its
earnings and growth. Therefore 70% of annual incentive funding is tied to AEP's
Operating Earnings Per Share. This ensures that funding is commensurate with the
Company's operating earnings and the extent to which the company can afford to
pay annual incentive compensation while also serving the interests of its
shareholders, customers and other stakeholders. It also:

o Aligns employee interests with those of customers by strongly encouraging
expense discipline;

o Ensures that adequate earnings are generated for AEP's shareholders and
continued investment in AEP's business before employees are rewarded
with annual incentive compensation; and

o Further aligns the financial interests of all AEP employees with the results
employees deliver to the Company and all its stakeholders.

Q. You stated that the basis for your recommendation that 25 percent of incentive
compensation included in the test year be charged to shareholders begins with the 70
percent funding measure. Please explain.

A. In KPCo's last rate case in Case No. 2014-00396, the AG had proposed a similar
adjustment whereby it recommended that incentive compensation charged to ratepayers be
reduced by 75 percent, which was the funding measure for the ICP in that prior
proceeding. In its Order dated June 22, 2015 in Case No 2014-00396, the Commission

stated at pages 25-26:

While the Commission agrees with the AG conceptually, we find
that the amount that should be removed for ratemaking purposes
should be based on the performance measures of the plan, not the
funding measures. Among the performance measures, only 15
percent is based on financial performance. Accordingly, the
Commission's adjustment removes only 15 percent, or $442,181,
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of the cost of $2,947,874 Kentucky Power provided in rebuttal from
test-period operating expenses for ratemaking purposes.

(Emphasis supplied.)
The Company's response to KPSC1-66 states the following at page 3:

Performance Measures - Funding of all annual incentive plans
will be based on AEP's Operating Earnings per Share and other
measures established by the HR Committee.

All annual incentive plans shall include a discretionary Operating
Unit Performance Factor, which the Plan Compensation Committee
may use to adjust the overall score to the extent that it determines
that such score is not indicative of the group’s overall performance
or economic situation.

Annual incentive awards for all employees classified in the SP20 or
EXEM salary plans shall be discretionarily determined based on
management’s assessment of each participant's performance,
contribution and other legal business considerations for the plan
year.

Generally, at least 25% of the total target award for each
incentive plan or group should be based on quantitative
financial objectives.

(Emphasis supplied.)

Based on the foregoing, and consistent with the Commission's ruling in the Company's last

rate case, 25 percent of the annual incentive compensation expense should be removed.

Q. In addition to Case No. 2014-00396, has the Commission previously disallowed
incentive compensation expense that is tied to a utility's or parent company’s
financial performance?

A. Yes. For example, in its Order dated December 14, 2010 in Case No. 2010-00036 in a
proceeding involving Kentucky-American Water Company, the Commission stated in part

the following with regard to incentive compensation:
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We remain unconvinced that Kentucky-American's ratepayers
receive any benefit from the ICP program to support the recovery of
ICP's costs through rates. While some consideration is given to
non-financial criteria, the ICP appears weighted to financial goals
that primarily benefit shareholders. If these goals are not met, the
program is unfunded and no Kentucky-American employee receives
an incentive award regardless of how well he or she meets the
customer satisfaction or service quality goals. Accordingly, we find
that forecasted labor expense should be decreased by an additional
$349,529 to eliminate the ICP.

In addition, in its Order dated April 22, 2014 in Case No. 2013-00148 in a proceeding

involving Atmos Energy Corporation, the Commission stated in part the following with

regard to incentive compensation:

Incentive criteria based on a measure of EPS, with no measure of
improvement in areas such as safety, service quality, call-center
response, or other customer-focused criteria, are clearly
shareholder-oriented. As noted in the hearing on this matter, the
Commission has long held that ratepayers receive little, if any,
benefit from these types of incentive plans...It has been the
Commission's practice to disallow recovery of the cost of employee
incentive plans that are tied to EPS or other earnings measures and
we find Atmos-Ky's argument to the contrary unpersuasive.

Q. Does the Company's filing reflect an adjustment to incentive compensation expense?
Yes. As discussed in the Direct Testimony of Company witness Ross and shown on
Section V, Exhibit 2, page 33, the Company's adjustment to incentive compensation
reflects the annual level of incentive compensation expense at a base payout level of one

times the incentive target paid to the Company's employees. The Company's adjustment

relates only to direct charged incentive compensation.

Q. Please explain your recommended adjustment for KPCo’s Incentive Compensation

expense.
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A. As shown on Exhibit RCS-1, Schedule C-5, this adjustment decreases test year expense by
$1,350,120 on a Kentucky jurisdictional basis to reflect the removal of 25% of the
following incentive compensation amounts: (1) KPCo’s test year direct charged incentive
compensation of $2,273,952"; (2) test year AEPSC incentive compensation allocated to
KPCo of $3,118,781; and (3) test year incentive compensation billed to KPCo from

affiliates other than AEPSC of $51,300.

C-6, Stock-Based Compensation Expense

Q. Does the Company also have stock-based compensation plans available to its
employees?
A. Yes. The Company's stock-based compensation plans include Restricted Stock Units and

Performance Units.® These plans are briefly described below.

Restricted Stock Units ("RSU") - RSU's are a type of long-term
compensation denominated in AEP Common Stock. Recipients
receive a share of AEP Common Stock for each RSU that vests or,
for certain RSU awards that vest to Section 16 Officers, they
receive cash. Vesting generally occurs in equal thirds on or within
a few months after each of the first three anniversaries of the grant
date, subject to the recipient's continued AEP employment through
the vesting date. The recipient is then free to hold the shares of
AEP Common Stock they receive or sell them at a time of their
choosing. RSU's have no voting rights and are not entitled to
receive any dividend declared on AEP common stock. However,
RSUs are entitled to additional RSUs ("Dividend Equivalent
RSUs") of an equal value to dividends paid on AEP common stock.
Unlike Performance Units, which are subject to a 0% to 200%
multiplier based upon achievement performance goals, RSUs are
not linked to any performance measures.

" According to KPCo's response to AG-2-060, this amount is net of the Company's adjustment to incentive
compensation.
8 See the response to AG 1-081.
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Performance Units ("PU") - PU's are a type of variable long-term
incentive compensation. They do not convey to employees any
voting, dividend, or other rights associated with shares of AEP
common stock, but they do accrue dividend credits that are
generally equal to the value of dividends paid on shares of AEP
common stock. Performance unit vesting, and therefore its entire
value, is generally subject to the employee's continuous AEP
employment through the vesting date. The value of each
performance unit that employees may ultimately earn is based on
the value of AEP common stock at the end of the performance and
vesting period. The number of performance units that employees
may ultimately earn is based on the performance score for two
equally-weighted performance measures, which may range from
0% to 200%.

e Cumulative Earnings Per Share (EPS) measured relative to a Board
approved target

e Total Shareholder Return (TSR) measured relative to a Board approved
peer group.

At the end of the performance period participants receive either a
cash or stock payment (depending on the year) equal to the number
of vested performance units (if any), including dividend credits,
multiplied by the overall performance Score and multiplied by the
average closing price of AEP common stock for the last 20 trading
days of the Performance Period.

Has KPCo included stock-based compensation expense in its test year cost of service?
Yes. The response to KIUC 1-31 included Attachment 1, which indicated that the
Company included O&M expense related to RSUs and PUs totaling $49,864 and
$195,097, respectively, for a total expense of $244,961 in the test year. In addition, this
response included Attachment 2, which indicated that the Company also included O&M
expense related to RSUs and PUs billed to KPCo by AEPSC of $303,595 and $1,197,247,
respectively, in its test year cost of service. Finally, the response to KPSC 2-085 included

Attachment 2, which indicated that the Company included O&M stock-based
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compensation billed to KPCo from affiliates other than AEPSC of $15,032 in its test year

cost of service. These amounts should be removed from cost of service in their entirety.

Please discuss the reasons for removing stock-based compensation.

Ratepayers should not be required to pay executive or management compensation that is
based on the performance of the Company’s (or its parent company’s) stock price, or
which has the primary purpose of benefitting the parent company’s stockholders and
aligning the interests of participants in the stock-based compensation plans with those of

such stockholders.

Were some forms of stock-based compensation, such as stock options, previously
accounted for as a dilution of shareholders’ investment?

Yes. Prior to being required to expense stock options for financial reporting purposes
under Accounting Standards Codification (“ASC”) 718 (formerly Statement of Financial
Accounting Standards No. 123R), the cost of stock options was typically treated as a
dilution of shareholders’ investments, i.e., it was a cost borne by shareholders. While
AEP and KPCo provide their stock-based compensation in forms other than stock options
(such as RSUs and PUs), and ASC 718 now requires stock option cost to be expensed on a
company’s financial statements, this does not provide a reason for shifting the cost

responsibility for stock-based compensation from shareholders to utility ratepayers.

Has the Commission previously disallowed stock-based compensation expense?
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A.

Q.

Yes. For example, in its Order dated June 22, 2015 in Case No 2014-00396, the

Commission stated at pages 27-28:

The Commission is in agreement with the AG on this matter.
Regarding stock-based compensation, the Commission has
consistently held, in the absence of clear and definitive quantitative
evidence demonstrating a benefit to ratepayers, that ratepayers
should not be required to bear the program's cost. Accordingly, we
will remove $1,725,818 in LTIP costs for ratemaking purposes.

In addition, in its Order on Rehearing dated February 2, 2006 in a proceeding involving
Union Light Heat & Power Company ("ULH&P), the Commission stated in part the

following with regard to stock-based compensation:

After reexamining the components and component goals of the ICP,
we agree with the AG that 100 percent of the expense for the
Corporate Goals component should be borne by shareholders rather
than allocated 50 percent to shareholders and 50 percent to
ratepayers as directed in our Order of December 22, 2005. As
noted by the AG, this conclusion is consistent with our treatment of
the corporate financial performance goals in the LTIP.

Moreover, in its Order dated December 14, 2010 in Case No. 2010-00036 in a proceeding
involving Kentucky-American Water Company, the Commission stated in part the

following with regard to stock-based compensation:

The Commission finds that, based upon the stated purpose of the
program, the program primarily benefits shareholders. In the
absence of clear and definitive quantitative evidence demonstrating
a benefit to the utility's ratepayers, the ratepayers should not be
required to bear the program's costs. Accordingly, we find that
forecasted labor expense should be reduced by $27,288 to eliminate
the stock-based compensation plan.

Please explain your recommended adjustment for Stock-Based Compensation

expense.
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A.

As shown on Exhibit RCS-1, Schedule C-6, this adjustment decreases test year expense by
$1,746,748 on a Kentucky jurisdictional basis to remove: (1) KPCo’s test year direct
charged stock-based compensation of $244,961; (2) test year AEPSC stock-based
compensation allocated to KPCo of $1,500,842 and (3) test year stock-based
compensation billed to KPCo from affiliates other than AEPSC of $15,032. The expense
of providing stock options and other stock-based compensation to officers and employees

beyond their other compensation should be borne by shareholders and not by ratepayers.

C-7, Savings Plan Expense

Please explain the Company’s proposed adjustment to savings plan expense.

As discussed on pages 15-16 of Mr. Ross' direct testimony, for KPCo employees
participating in the AEP 401K retirement savings plan, the Company makes 100 percent
matching contributions for each employee's first 1 percent of contributions of eligible
compensation and 75 percent matching contributions for the next 5 percent of each
employee's contributions of eligible compensation. KPCo's adjustment to savings plan
expense was derived by taking the Company's proposed net decrease related to incentive
compensation, employee merit increases for base pay and overtime pay and annualization
of base payroll and multiplying the result by the forecasted savings plan rate of 4.0

percent.

Did your adjustments to payroll expense, incentive compensation expense and stock-

based compensation expense impact savings plan expense?
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A.

Yes. My recommended adjustments to payroll expense, incentive compensation expense
and stock-based compensation expense impacted savings plan expense as shown on
Exhibit RCS-1, Schedule C-7 (lines 1-7), whereby savings plan expense is decreased by

$34,732 on a Kentucky jurisdictional basis based on the aforementioned adjustments.

Is that the adjustment you are recommending for savings plan expense?

No. My recommended adjustment to savings plan expense removes $1,102,496 of
Company matching contributions, as shown on Exhibit RCS-1, Schedule C-7, line 8. This
is based on recent Commission Orders wherein the Commission has disallowed for
ratemaking purposes, Company matching contributions to 401(k) retirement savings plans
for employees that also participate in other retirement plans, such as defined benefit

pension plans.

Has the Commission determined that it is not reasonable to include costs for multiple
layers of retirement programs in establishing a utility’s cost of service?
Yes. For example, in its Order dated June 22, 2017 in a recent Kentucky Utilities

Company proceeding in Case No. 2016-00370, at pages 14-15, the Commission stated:

The Commission finds that, for ratemaking purposes, it is not
reasonable to include both KU's Pre 2006 DDB plan contributions
and KU's matching contributions to the 401(k) Plan for the
following employee categories: exempt, manager, non-exempt, and
officer and director personnel.

Employees participating in the Pre 2006 DDB Plan enjoy generous
retirement plan benefits, making the matching 401(k) Plan amounts
excessive for ratemaking purposes. Accordingly, the Commission
denies for recovery 401(k) Plan matching contributions in the
amount of $1,720,383 before gross-up.
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Q.

The Commission's Order dated June 22, 2017 in a recent Louisville Gas & Electric
proceeding in Case No. 2016-00371 contains similar language at pages 16-17. In
addition, in its Order dated February 6, 2017 in a recent Cumberland Valley Electric, Inc.

proceeding in Case No. 2016-00169, the Commission stated at page 10:

The Commission believes all employees should have a retirement
benefit, but finds it excessive and not reasonable that Cumberland
Valley continues to contribute to both a defined benefit pension
plan as well as a 401(k) plan for salaried employees. The
Commission will allow Cumberland Valley to recover only the
costs of the more expensive defined benefit plan for the salaried
employees and the 401(k) plan for union employees. Accordingly,
the Commission will remove for ratemaking purposes Cumberland
Valley's test year 401(k) contributions for salaried employees.

Are there KPCo employees participating in the Company’s savings plan as well as a
defined benefit retirement plan?

Yes, as indicated in the Company’s response to KPSC 1 72, KPCo (and other AEP)
employees participate in multiple forms of retirement plans. Staff data request
KPSC_2 056(h) requested, for employees who participate in a defined benefit plan, that
the Company provide the total and jurisdictional amount of Company matching
contributions made on behalf of employees who also participate in any AEP 401(Kk)

retirement savings plan account. In its response to KPSC-2-056(h), the Company stated:

Kentucky Power's total and jurisdictional amount of test year pro
forma savings plan expense for matching contributions made on
behalf of Kentucky Power employees who also participate in the
AEP 401(k) retirement savings account is $1,111,388 and
$1,102,496, respectively.

Please explain your adjustment to savings plan expense.
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A. As shown on Exhibit RCS-1, Schedule C-7, line 8, | have removed the test year pro forma

savings plan expense for matching contributions in the Kentucky jurisdictional amount of

$1,102,496, that KPCo identified in its response to KPSC_2_056(h).

C-8, Supplemental Executive Retirement Program (*'SERP")

Q. What is a SERP?

A. A SERP provides supplemental retirement benefits for select executives. Generally,
SERPs are implemented for executives to provide retirement benefits that exceed amounts
limited in qualified plans by Internal Revenue Service (“IRS”) limitations. Companies
usually maintain that providing such supplemental retirement benefits to executives is
necessary in order to ensure attraction and retention of qualified employees. Typically,
SERPs provide for retirement benefits in excess of the limits placed by IRS regulations on
pension plan calculations for salaries in excess of specified amounts. IRS restrictions can
also limit the Company 401(k) contributions such that the Company 401(k) contribution

as a percent of salary may be smaller for a highly paid executive than for other employees.

Should ratepayers be responsible for SERP expense?
No. The provision of additional retirement compensation to the Company's highest paid

executives is not a reasonable expense that should be recovered in rates.

Q. Please explain your adjustment for SERP expense.
This adjustment removes 100 percent of the expense for SERP expense included in the

Company's cost of service. This includes SERP expense directly charged to KPCo as well
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as SERP expense allocated to KPCo from AEPSC. As shown on Exhibit RCS-1,
Schedule C-8, operating expense is reduced by $58,726 on a Kentucky jurisdictional basis,

reflecting the removal of KPCo SERP expense of $6,273 and SERP expense allocated to

KPCo from AEPSC of $52,453.

C-9, Corporate Aviation Expense

Q. Please explain the adjustment for corporate aviation expense.

A. This adjustment removes the cost of the AEP corporate aviation expense charged to KPCo
from AEP Service Company during the test year. For the test year ended February 28,
2017, the response to AG-1-153 indicated that KPCo was charged O&M expense of

$388,356 by AEPSC for AEP corporate aviation costs.

Q. Why should the costs of the AEP corporate aviation department be disallowed?
These costs are charged from an affiliate, AEPSC. Affiliated charges to a utility bear
increased regulatory scrutiny. Moreover, the Company has not demonstrated that the AEP
corporate aviation department is cost effective. A review of the travel logs, which were
provided in response to KPSC-2-055, also indicates that the corporate planes are being
used by AEP executives and directors, suggesting that the AEP corporate aircraft is an
additional executive and director perquisite. As such, the cost of the AEP corporate

aviation should be borne by shareholders, not by KPCo’s ratepayers.

Q. Please summarize your adjustment on Schedule C-9.
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A. As shown on Exhibit RCS-1, Schedule C-9, my recommended adjustment to remove the

affiliated charges for AEP corporate aviation reduces KPCo’s O&M expense by $382,769

on a Kentucky jurisdictional basis.

C-10, Storm Damage Expense

Q. Has the Company proposed an adjustment to increase test year storm expense?

A. Yes. As discussed on page 13 of the direct testimony of Company witness Ranie K.
Wohnhas, KPCo adjusted its test year storm expense, less in-house labor, using its three-
year average storm damage expense, less in-house labor, as adjusted by the Handy-
Whitman Contact Labor Index. The Company's proposed adjustment increases test year
Kentucky jurisdictional operating expense by $595,932, and would result in charging
KPCo ratepayers for storm damage expense totaling $1,498,582 annually on a Kentucky

jurisdictional basis.

Q. Do you agree with the Company's proposed adjustment to increase storm damage
expense by using a three-year average?

A. No. The Company has not demonstrated a compelling reason to increase test year storm
damage expense. As shown on Exhibit RCS-1, Schedule C-10, I have removed the
Company's proposed increase to test year storm damage expense, which reduces KPCo's
requested expense by $595,932 on a Kentucky jurisdictional basis, and leaves the test year

recorded amount of storm expense as the amount to be reflected in KPCo’s cost of service.
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C-11, Test Year Relocation Expense

Q.

A.

Did the Company record increased relocation expense in the test year?
Yes. According to the response to AG-1-251, the test year level of relocation expense was

$318,073, which is very high in comparison to recent prior years.

Did the Company's move of its corporate headquarters from Frankfort, Kentucky to
Ashland, Kentucky have a substantial impact on test year relocation expenses?

Yes. According to the response to KIUC-1-046, the Company recorded relocation costs
totaling $101,938 during the test year related to moving the corporate headquarters from

Frankfort to Ashland.

How many Company employees were relocated from Frankfort to Ashland?

According to the response to KIUC-1-046, only two Company employees were transferred
from Frankfort to Ashland and incurred the $101,938 of relocation costs noted above. As
a result, the Company's test year relocation expense is considerably higher than in

previous years.

Please summarize your recommended adjustment.

My recommended adjustment normalizes the Company's relocation expense over a three-
year period based on the average number of employees transferred over the three-year
period 2014-2016, and the average per-employee relocation. As shown on Exhibit RCS-1,
Schedule C-11, I took the Company's relocation expense from each year 2014, 2015, and

2016, and the average relocation cost per employee, and divided the total by the total
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number of employees transferred over the same period, which resulted in an average cost
per employee transferred of $26,265. | then multiplied this average relocation cost per
relocated employee amount by the average number of employees relocated over the three-
year period. This resulted in a normalized relocation expense of $175,099. As shown on
Exhibit RCS-1, Schedule C-11, my recommended adjustment to normalize relocation

expense reduces KPCo’s test year operating expense for relocation by $140,972 on a

Kentucky jurisdictional basis.

C-12, Gain on Sale of Utility Property

Q. Did KPCo sell utility property during the test year and realize a gain?

A Yes. According to the Company's response to AG-1-151, in December 2016, the
Company sold 739 acres of land located in Lewis County, Kentucky to a third party. The
land sold was part of a larger tract at the Carrs Site that the Company had purchased in
1982. Prior to the sale, KPCo had recorded the land cost in FERC Account 105 - Electric
Plant Held For Future. KPCo recorded a net gain of $1,001,860 in December 2016 related
to the sale of this utility property. The gain on the sale of utility property was adjusted by

KPCo to $996,669 in March 2017.

Q. In what account did KPCo record the $996,669 gain on the sale of utility property?

KPCo's response to AG-1-151 indicates that the $996,669 gain on the sale of the Carrs

Site land was recorded in FERC Account 411.6 - Gains from Disposition of Utility Plant.

Q. Was the cost of the land at the Carrs Site land ever included in rate base by KPCo?




10

11

12

13

14

15

16

17

18

19

20

21

22

23

Direct Testimony of Ralph C. Smith
Case No. 2017-00179
Page 47

A.

Yes. According to the response to AG-D-WP-7, the cost of the Carrs Site had been in
KPCo’s rate base, but not since 1984. The response to AG-1-151 states that KPCo
originally purchased the land to construct an electric generating facility, but that such a

facility was never built.

Has the Company included property tax expense on this utility property in its
revenue requirement in the current proceeding?

Yes. According to the Company's response to AG-D-WP-7, property tax expense on this
utility property was included in KPCo's requested revenue requirement. It appears that
KPCo's ratepayers have been paying for property taxes on this utility property. This
appears to have occurred in years when the land was in the plant held for future use

account whether or not such land was included in KPCo's rate base.

Please explain your adjustment on Exhibit RCS-1, Schedule C-12.

As shown on Exhibit RCS-1, Schedule C-12, my adjustment amortizes the $996,669 gain
on the sale of the utility plant over three years for $327,240 per year on a Kentucky
jurisdictional basis. Flowing the net gain realized by KPCo on the sale of the utility
property back in the current rate case will help reduce the amount of the Company's
requested rate hike on customers. AG witness Dismukes has raised concerns about the
ability of KPCo's customers to pay for KPCo's requested rate increase. The three years for

the amortization approximates KPCo’s rate case filing frequency

C-13, Cash Surrender Value of Life Insurance Policies
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Please explain your adjustment on Exhibit RCS-1, Schedule C-13.

According to the response to AG-2-087, the Company recorded expense associated with
the cash surrender value of life insurance policies on former executives of KPCo totaling
$27,323 in Account No. 9260036, Employee Benefits, in December 2016. This expense is
included in the Company's proposed test year revenue requirement.

KPCo's ratepayers should not be responsible for paying for expenses for the cash
surrender value of life insurance policies for former executives. As shown on Exhibit
RCS-1, Schedule C-13, removing the expense for the cash surrender value of life
insurance policies for former executives reduces test year operating expense by $26,941

on a Kentucky jurisdictional basis.

C-14, Interest Synchronization

Please explain the adjustment on Exhibit RCS-1, Schedule C-14.

This adjustment would typically modify the Company's interest synchronization
adjustment to reflect my recommended capitalization. However, AG witness Dr.
Woolridge is not recommending any adjustments to KPCo's capitalization or to the cost
rates for debt, as shown on Exhibit RCS-1, Schedule C-14, there is no net adjustment to
state or federal income tax expense for interest synchronization in the current KPCo rate

case.

C-15, Rate Case Expense

Q.

How much rate case expense is KPCo requesting in the current case?




10

11

12

13

14

15

16

17

18

19

Direct Testimony of Ralph C. Smith

Case No. 2017-00179

Page 49

A. The Company has projected total rate case expense of $1,375,000 for the following

components:

Description Amount

Legal Expense $ 510,000
Other Professional Services $ 210,000
Publication Notices and Correspondences $ 640,000
KPCo Overtime and Out of Pocket Costs $ 15,000
Total Requested Rate Case Expense Per KPCo $ 1,375,000

Source: Section V, Exhibit 2, Adjustment No. W19

KPCo is requesting to amortize that over three years, for an annual rate case expense of

$458,333 on a Kentucky jurisdictional basis.

Q. Has KPCo identified the firms to which the other professional services amounts
relate?

A Yes. KPCo's second supplemental response to KPSC-1-56 indicates that its rate case
expense through August 31, 2017 includes amounts of $73,941 for two consulting firms:
(1) Communication Counsel of America Inc., and (2) Financial Concepts and

Applications, Inc.

Is KPCo presenting witnesses from each of those firms?
KPCo's cost of capital witness Adrien M. Mackenzie is from the firm of Financial
Concepts and Applications, Inc. However, none of KPCo's witnesses who filed direct

testimony are from the firm Communication Counsel of America Inc.

Q. What does the firm Communication Counsel of America, Inc. do?
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A. According to the firm's web site,” Communication Counsel of America, Inc. under the

heading "What We Do", it states:

At CCA, we focus on the services that deliver the greatest strategic
impact at every phase of a crisis or critical event. We are specialists
who learn everything there is to know about your most difficult
communication challenges, help you develop a strategy to address
those challenges, and then give you the tools to you need put that
strategy into action. Through this process, we give you the ability —
both immediately and in the future — to accomplish high-stakes
objectives and protect your reputation and credibility in high-risk
situations.

Our services fall into the three basic categories of Strategy,
Preparation, and Coaching. Depending on your specific needs, we
often combine services from one or more of these categories. We
might provide strategic guidance and counsel on aligning your
corporate culture with the principles of honesty and openness, for
example, and then conduct preparation labs that give executives the
tools they need to apply these principles to real-world situations.

Q. Should KPCo ratepayers be charged for that cost?
No. KPCo's ratepayers should not be charged for rate case related costs for outside
consulting services in which no witness is sponsoring testimony on KPCo's behalf.
Additionally, the preparation of utility witnesses in a rate case is typically one of the
functions of the lawyer, and KPCo has projected $510,000 for rate case legal expense.
Therefore, the costs related to Communication Counsel of America, Inc., which totaled
$33,391 as of August 31, 2017, should be removed from the rate case expense charged

to KPCo’s ratepayers.

® www.cca-consulting.com.
19 See the second supplemental response to KPSC-1-56.
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Q.

Are you recommending an adjustment to also remove the remaining amount of rate
case expense for this case?

Yes. In KPCo's last rate case, as well as in the current case, | have shown how much extra
KPCo is being charged from an affiliate, AEP Generating Company, associated with a
12.16 percent ROE that is being applied on the Rockport Unit Power Sale. This was
shown on Exhibit RCS-27 attached to my testimony in Case No. 2014-00396 and in
Exhibit RCS-14 attached to my testimony in the current KPCo rate case (and discussed in
Section XI of my testimony). Depending on the amount by which that outdated 12.16
percent Rockport ROE would be reduced to, a reduction in the Rockport ROE would save
KPCo ratepayers about $455,000 to $875,000 per year. While this is not a conventional
rationale for an adjustment to utility rate case expense, in the current case, | am
recommending that the Commission order KPCo to file an application at FERC to get the
Rockport UPS reduced before KPCo's next rate case, and to not allow KPCo rate case
expense in the current case because the Rockport ROE has not been reduced since KPCo’s
last rate case, when this issue of excessive affiliate charges was brought to the
Commission’s attention. Apparently, KPCo will not seek to have these affiliated charges
reduced on its own, as evidenced by the continuation of the cost to KPCo associated with
the Rockport UPS's 12.16 percent ROE into the current case. In order to provide an
“economic incentive” from the Kentucky PSC for KPCo to file an application at FERC to
reduce the Rockport 12.16 percent ROE to a more reasonable level, KPCo's request for
rate case expense in the current rate case should be rejected. KPCo's failure to take action
to get its Rockport charges reduced by having the 12.16 ROE adjusted downwards since

its last rate case appears to fit within an overall theme that AEP’s business decisions are
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IX.

putting unreasonable costs onto KPCo. If strong actions are not undertaken by the
Commission to remedy this situation, the costs of AEP business decisions become costs

that are being borne by KPCo's ratepayers.

Please explain the adjustment on Exhibit RCS-1, Schedule C-15.

As shown on Exhibit RCS-1, Schedule C-15, the first part of my adjustment removes
$11,130, which is the amount billed to KPCo from Communications Counsel of America,
Inc. through August 31, 2017, or $33,391 divided by the three year amortization period.
The second part of my adjustment removes the remaining amount of annual rate case
expense. As a result of this two-part adjustment, KPCo’s total rate case expense of

$458,333 is being removed.

KPCO RISK FOR MITCHELL PLANT ASH POND COSTS
What is the Mitchell Plant and where is it located?
The Mitchell Plant is a 1,560 MW coal-fired plant located in Moundsville, West Virginia

that is comprised of two coal-fired units.

When did KPCo acquire a 50 percent undivided interest in the Mitchell Plant?

The Commission approved KPCo's request to acquire a 50 percent undivided interest in

the Mitchell Plant in its Order dated October 7, 2013 in Case No. 2012-00578.

What entity previously owned the Mitchell Plant?
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A.

Prior to KPCo acquiring a 50 percent undivided interest in the Mitchell Plant, it was

owned by Ohio Power Company.

What entity came to own the remaining 50% interest of the Mitchell Plant?

In an order dated December 30, 2014, in Case No. 14-0546-E-PC, the West Virginia
Public Service Commission granted permission for Wheeling Power Company
(“Wheeling”) to acquire the remaining 50% interest in the Mitchell Plant, but specifically

excluded the Connor Ash Impoundment and the Connor Dam.™

As a result of the transfer of the 50% interest in the Mitchell Plant, did KPCo
acquire an ownership interest in any of the ash ponds located at the Mitchell Plant?

In its public response to AG_D WP_9, KPCo stated that upon the closing of the
Commission and FERC-approved transfer of an undivided 50% interest in the Mitchell
Plant, KPCo assumed the liabilities for 50% of Mitchell Plant’s asset retirement
obligations (“AROs”). The Mitchell Plant AROs include two ash ponds located at the
plant, the Mitchell Bottom Ash Pond, and the Conner Run Impoundment.* In addition to
acquiring an ownership interest in the Conner Run Impoundment, KPCo acquired an
ownership interest in the Conner Run Dam. Additionally, KPCo acquired a 50%
ownership interest in the Mitchell Wastewater Pond, which is not used for ash storage.
The Conner Run Impoundment, which holds wet fly ash, has been utilized by three

facilities: the Mitchell Plant, the adjacent non-jurisdictional and now-retired Kammer

1 A copy of that decision is presented in Exhibit RCS-22.
12 Source: KPCo response to PSC 1-54, Attachment 2.
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Plant, and a nearby coal mine (“The Marshall County Mine”) owned by Consolidation

Coal Company (“CCC”).

Given KPCo’s response to AG_D WP_9, have the ownership interests in the
Mitchell Plant ash ponds been clarified?

Not entirely. The West Virginia Public Service Commission’s order of December 30,
2014 cited above expressly stated that Wheeling’s ownership interest in the Mitchell Plant

excluded the Conner Run Impoundment and Conner Run Dam.

If Wheeling does not own the remaining 50% interest in the Conner Run
Impoundment and Dam, who does?
Although the answer is not entirely clear, the remaining owner may be an AEP affiliate,

AEP Generation Resources.

Why is it important to clarify ownership of the Mitchell ash ponds?
In the likely event that one or both ponds require environmental remediation, ownership
will play a role in determining which entities are assessed the costs associated with such a

remediation.

Has KPCo removed costs associated with the Mitchell Plant’s AROs from rate base
for purposes of the current rate case?
Yes, but | believe other issues regarding the ash ponds could pose major risks for the

Company and its ratepayers.
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Q. When did KPCo acquire its ownership in the ash ponds located at the Mitchell
Plant?
A. As the transfer of the Mitchell Plant closed on December 31, 2013, this would be the same

date that KPCo acquired the ownership interest in the Mitchell ash ponds.*®

Does the Mitchell Plant currently utilize dry fly ash handling?
Yes. At some point prior to March 2015, the Mitchell Plant ceased placing fly ash into the
Conner Run Impoundment, and instead began utilizing a dry fly ash handling system that

results in the fly ash being placed into landfills located at the Mitchell Station.**

Q. For how long was the wet fly ash handling occurring at the Mitchell plant site after
KPCo acquired its 50% ownership interest?

A. For approximately one year.

Q. Does KPCo still retain a 50% ownership interest in the Conner Run Impoundment
and the Conner Run Dam?
A. No. On July 2, 2015, AEP entered a contract with CCC for the latter to acquire ownership

and operational responsibility in both the Conner Run Impoundment and the Conner Run

13 See, e.g., Case No. 2012-00578, post case files, “Kentucky Power Company Notification Regarding the Mitchell
Generating Station,” filed Jan. 6, 2014.

14 See Case No. 2012-00578, post case files, “Mitchell Generating Plant: March 2, 2015 Annual Performance Report
and Report on Potential Impacts of Future Environmental Regulations,” filed March 2, 2015.
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Dam. That contract is discussed at length in a document entitled “Conner Run

Impoundment Transition and Joint Use Operating Agreement” (“the Agreement”). °

Does the sale of the Conner Run Impoundment and the Conner Run Dam mean that
KPCo’s potential liabilities for any future environmental remediation at or near any
of the Mitchell ash ponds has ceased?

Not necessarily. In general, the Agreement states that CCC assumes full responsibility for
closure, remediation, assessment, and reclamation of the Conner Run Dam and
Impoundment. However, in the event CCC’s Marshall County Mine mining operations

cease which also results in a “final closure / reclamation obligation™®

within certain pre-
specified timeframes, then AEP remains obligated to fund pre-determined portions of the
costs associated with the final closure and reclamation obligation. Those amounts are set

forth in the following table, as copied from page 16 of the Agreement:

If Final Closure of the Conner Run AEP will contribute Up to a maximum amount of:
Impoundment commences on or after the following
the Effective Date and by the date set percentage of the
forth below: actual costs of

closure:
June 1, 2017 50 % 5 31,500,000
June 1, 2018 48 % ] 27,882,500
June 1, 2019 45 % S 24,480,000
June 1, 2020 43 % S 21,292,000
June 1, 2021 40 % S 18,320,000
June 1,2022 38 % S 15,562,000
June 1,2023 35% S 13,020,000
June 1, 2024 33% S 10,692,500
June 1, 2025 30 % S 8,580,000
June 1, 2026 28% 5 6,682,500
At any time after June 1, 2027 25% S 5,000,000

> KPCo public response to AG-D-WP-10, Attachment 2.
18 The Agreement at p. 17 defines this term as “. . . the ultimate cessation of use of the Conner Run Dam and

Impoundment and the reclamation, contouring, placement of final cover, and other activities associated with the final
closure of the Conner Run Dam and Impoundment, and does not include any reconfiguration or interim reclamation

activities prior to the cessation of use of the Conner Run Dam and Impoundment.”
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KPCo’s parent company, AEP, therefore remains financially responsible for a portion of

costs associated with any potential environmental remediation of the Conner Run

Impoundment, which is the largest of the ash ponds located at the Mitchell Plant.

Q. What party has the authority to determine if and when the Conner Run
Impoundment needs to undergo environmental remediation?

A. According to the terms of the Agreement, that decision lies solely with CCC.

Q. Does the Agreement specify which AEP affiliate(s) will be responsible for
contributing toward the costs of any potential “final closure / reclamation
obligation™?

A. No, the Agreement makes no such specification. The Agreement was entered into on
behalf of “Kentucky Power Company/dba AEP,” and throughout the body of that
document the name “AEP” is utilized. However, the signature block bears the name

“Kentucky Power Company.”

Q. What is KPCo’s understanding of its monetary obligations in the event of a potential
“final closure / reclamation obligation™?

A. In its public response to AG_D_WP_10 (c), KPCo states that if such an event occurs, it
will be held responsible for one-half of any costs attributable to ash deposited from the
Mitchell plant, while AEP Generation Resource would be responsible for the remaining
50% of closure and reclamation costs attributable to Mitchell. KPCo places no time limit

on this statement, thus it appears KPCo believes it could be responsible for 50% of the ash
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pond remediation costs attributable to Mitchell, from the day the plant first started

operations.

Q. Do you believe it would be appropriate to require KPCo ratepayers to pay for ash
pond remediation costs relating back to a period in time when KPCo did not own a
50% interest in the Mitchell plant?

A. No, and any attempt to do so would be unconscionable. In the event of any potential “final
closure / reclamation obligation” at Conner Run, it would be inequitable, unfair and
possibly contrary to law, to hold KPCo or its ratepayers responsible for any portion of the
costs in excess of the proportion of ash deposits that occurred while wet fly ash processing
was in place prior to December 31, 2013. Cost causation should be attributed to entities
which cause costs to be incurred. In this case, Ohio Power Company, another AEP
subsidiary, owned the Mitchell plant from 1971 through December 31, 2013, and it is that
entity (or AEP, the parent company) that should bear the costs related to the ash that was
deposited in Conner Run during that time frame, not KPCo. When Ohio deregulated its
market for electric generation, AEP began efforts to shift ownership in older Ohio Power
owned coal-fired generating plants, like Mitchell, into states like Kentucky (and West
Virginia) where the AEP subsidiaries like KPCo (and Wheeling Power) have remained
vertically integrated electric utilities with cost-based regulation for electric generating
plants. AEP’s Mitchell generating plant ownership transfer places KPCo, and potentially
KPCo ratepayers, at risk to be responsible for these ash pond remediation costs because
Kentucky adheres to a fully regulated, vertically integrated regulatory scheme that allows

for cost recovery, quite unlike Ohio’s current deregulated environment for electric
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generation where cost recovery is not guaranteed and is based on market prices for

generation.

What do you recommend?

| recommend that the Commission require KPCo to clarify the responsibility among CCC,
itself and other AEP affiliates for the Mitchell Plant ash pond remediation costs, including
but not limited to costs associated with the Connor Creek Impoundment and Connor Creek

Dam.

X. KPCO’S REQUESTED ENVIRONMENTAL SURCHARGE FOR THE

ROCKPORT UNIT 1 SCR

Q. Do you have any other concerns regarding environmental costs at generating plants
from which KPCo receives electricity?

A. | do. Specifically, | have concerns with the Company’s requested recovery of Rockport
Unit 1 SCR costs from KPCo ratepayers. KPCo is requesting approximately $3.9 million
of annual revenue for an environmental surcharge related to the Rockport Unit 1 SCR. |

do not believe this amount should be recovered from KPCo’s customers.

Why not?
KPCo’s customers have seemingly been paying increasing amounts for environmental
costs as a result of an EPA Consent Decree that was entered into by AEP.'” The purpose

of the Consent Decree that AEP signed was to “settle[] outstanding litigation . . . that

17 See Case No. 2017-00179, Elliott direct testimony, pp. 6-7.
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stemmed from differences in interpretation of various NSR requirements associated with
coal unit maintenance practices. The AEP Companies admitted no violations of law and
all claims against them were released.”*® Although the Consent Decree was a conclusion
to litigation involving certain AEP owned generating facilities, neither Big Sandy nor
Rockport were included in any pleading until “the Consent Decree [was] lodged with the
Court by parties in October 2007.”*° Regardless of the procedure that led up to the
Consent Decree’s filing in 2007, the Consent Decree played an important role in the
decisions to close Big Sandy Unit 2 and to transfer a 50% undivided interest in the
Mitchell Facility to KPCo0.?° It is obvious from the Application in the Mitchell transfer
case that one of the “selling points” of having KPCo acquire a 50% interest in the Mitchell
plant was that the “units are environmentally controlled.”® Of course, following the
transfer of the 50% interest in Mitchell to KPCo, environmental costs and risks to KPCo
continue. Among the increased environmental costs KPCo is seeking to charge to its
ratepayers in the current case is the approximately $3.9 million annual revenue increase

that is being requested as an environmental surcharge for the Rockport Unit 1 SCR.

Q. Were the units at the Big Sandy and Rockport stations identified in the original or
amended complaints that led to the AEP Consent Decree?

A. No.

18 2012-578, Application McManus p. 4 12-19-2012

9 KPCo Response to AG_2_045, Case No. 2017-00179.

20 See 202-578 Application McDermott p. 14, wherein McDermott provides support that shutting down Big Sandy 2
and replacing it with a purchase of 50% of Mitchell is the least-cost approach. Therein, Mr. McDermott states that
Mitchell has the environmental controls necessary to meet the Company’s obligations under the Consent Decree and
that making similar environmental investments in Big Sandy 2 “is not as cost effective as transferring a share of
Mitchell.”

21 2012-578, Application, Pauley direct testimony, p. 16
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Then how did those two stations wind up being subject to the Consent Decree?

It appears that in settlement negotiations, AEP voluntarily offered to make environmental
upgrades at certain generating stations, usually in regulated states, in order to optimize its
position in the lawsuits, and to provide lower cost solutions at other non-Kentucky
jurisdictional electric generating plants. In fact, in a recent ruling from the U.S. Sixth
Circuit Court of Appeals discussing the Consent Decree, particularly the effect it has on
Rockport 2 and its associated environmental costs, the Court noted that although Rockport
had not been mentioned in the EPA’s complaints, “the EPA gained the ability to impose
the scrubber requirement only by virtue of the consent decree agreed to by its lessees
[AEP] — one whereby AEP traded away Rockport 2’s long-term value in exchange for
more favorable settlement of claims against other [AEP] interests.”?* The current litigation
surrounding the Rockport units seemingly stems from the 2013 modification to the
Consent Decree whereby AEP and the other parties agreed to extend the date of
compliance for Rockport, as well as agreed to modify the agreement to mandate that Big

Sandy 2 be “Retrofit[ted], Retire[d], Re-power[ed], or Refuel[ed].”*

Q. Are you saying that AEP made decisions in settling federal court litigation without
the approval of the Kentucky Public Service Commission that has resulted in KPCo
ratepayers paying higher rates?

A. Yes, and KPCo has acknowledged this in its responses to AG 1-2 (d) — (k).

22 Wilmington Trust Co. v. AEP Generating Company, No 16-3496 No 2:13-cv-01213 June 8, 2017, p 8 (emphasis
added).
28 3" modified consent decree p. 7 filed 2-22-2013, provided in Exhibit RCS-18.
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Q. In what ways has AEP’s signing the Consent Decree affected KPCo and its
customers?

A. It is important to understand that the impact of AEP’s entering into the Consent Decree is

on-going, and will continue into the foreseeable future unless the Commission and/or
KPCo take measures to alleviate the situation. In addition to KPCo’s request in the current
case to recover approximately $3.9 million in an environmental surcharge related to costs
for installing an SCR at Rockport Unit 1, KPCo customers continue to pay for the
following costs, in one form or another:

1) the Big Sandy Unit 2 retirement;

2) the Big Sandy Unit 1 fuel conversion;

3) the environmental remediation of the Big Sandy ash pond; and

4) the operation of 50% of the Mitchell plant.

This is all in addition to the very real potential for significant remediation costs stemming
from the aforementioned Mitchell ash ponds associated with KPCo’s previous, albeit

brief, ownership of them.

Q. What has the effect been on KPCo customers stemming from Rockport’s inclusion in

the Consent Decree?

A. The ultimate impact on KPCo’s customers in regards to Rockport’s inclusion in the

Consent Decree is yet to be determined, particularly given the intense litigation involving
it. Needless to say, given the significant interest in the Consent Decree and the ongoing

litigation, the ultimate price to KPCo customers for environmental controls at Rockport is
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still unknown. However, one of the agreements reached in the Consent Decree is that a
Flu-gas desulfurization (FGD) unit must be installed at Rockport 2 by 2028 at an
estimated cost of approximately $1.4 billion,* or else the unit must be retired, replaced,
re-powered, or refueled.

Thus the initial impact on KPCo customers of Big Sandy’s inclusion in the

Consent Decree was to shutter their own Kentucky in-state generation, which had
provided significant economic benefits to the service territory and the state as a whole.
This was done to benefit AEP and its other AEP operating companies at the expense of
KPCo and its customers.”® To add insult to injury, KPCo customers are now being asked
to pay for even more costs at Rockport (e.g., for increased environmental costs for a
Rockport Unit 1 SCR) and are possibly on the hook for major upgrades in the not-too-
distant future. Despite the fact that neither Big Sandy nor Rockport were identified in the
initial EPA pleadings that ultimately led to the Consent Decree, these impacts from AEP
business decisions have been, are, and will continue to be major on KPCo and its

ratepayers.”®

Q. Given the increasing amount of environmental costs that KPCo’s customers are

being asked to bear as a result of AEP business decisions that resulted in the Consent

2 Cook, Amanda Durish. “AEP Must Install Scrubbers at Indiana Coal Plant, Court Rules.” RTO Insider, April 18,
2017, www.rtoinsider.com/aep-scrubbers-rockport-generating-station-41797/. A copy of the article is provided in
Exhibit RCS-19.

% See Amended Opinion from the Sixth Circuit Court of Appeals dated June 8, 2017 in an Appeal from the United
States District Court naming AEP Generating Company and Indiana Michigan Power Company as a defendant
against Wilmington Trust Company acting in its capacity as owner trustee of AEGCO Trust 1, AEGCO Trust 2,
AEGCO Trust 5, I&M Trust 1, I&M Trust 2 and 1&M Trust 5, provided as Exhibit RCS-20.

% KPCo Response to AG_2_045.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

Direct Testimony of Ralph C. Smith

Case No. 2017-00179

Page 64
Decree, are there any equitable measures that the Commission can take to alleviate
the growing burden on KPCo customers?

A. Yes. Through the entire Consent Decree litigation process, KPCo and its customers were
at the mercy of AEP’s decisions. If the Commission is interested in finding amounts to
remove from recovery from KPCo's customers, it can consider disallowing all or a portion
of the costs currently being recovered by KPCo through the Big Sandy (Unit 2)
Retirement Rider. The sums that KPCo’s customers pay under this rider each year are in
addition to the sums that KPCo customers pay for the replacement generation, i.e., for
KPCo’s 50% ownership of the Mitchell Plant. But for the AEP Consent Decree, the
retirement of Big Sandy Unit 2 and the purchase of the 50 percent undivided interest in the

Mitchell Plant by KPCo might not have been necessary.

Q. How much are KPCo’s customers paying annually for the Big Sandy Retirement
Rider?

A. According to KPCo's 2017 Annual Update, KPCo's customers are paying a levelized
payment of $1.68 million per month through June 2040. These payments started in July

2017 and would ultimately equal $463,673,134. Almost half of that is carrying charges.

Q. Could AEP weather an occurrence such as the non-recovery of the remaining net
book value of Big Sandy Unit 2 at the time that unit was retired?

A Yes, they could. In recent years, AEP made the business decision to exit the electric
generating business in “unregulated” states that treat the recovery of costs much

differently than in Kentucky. In 2016, AEP reported a $2.3 billion pre-tax write-down in
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an attempt to exit the “unregulated” Ohio market for electric generation.?” In fact, in
response to discovery requests from Commission Staff, the Company acknowledged the
impairment of its investment in electric generating facilities in “unregulated” jurisdictions
for electric generation, like Ohio, although it noted the amount was $2.2 billion.?

KPCo’s remaining customers are being asked to pay more as its customer base
shrinks.?® It is commonly cited that regulation should serve as a surrogate for competition
to the furthest extent possible.® If AEP is willing to write-down $2.2 billion for electric
generating facilities operating in a competitive market for business reasons, it raises the
question why they are unable or unwilling to do so in a regulated state like Kentucky,
where the utility customers in Eastern Kentucky continue to struggle economically, as
explained in AG witness Dismukes’ testimony. Writing off some of the costs of
generation that was retired for economic reasons could help KPCo hold down its rates and
help ensure that customers are able to pay their electric bills. As discussed in Dr.
Dismukes’ testimony, if KPCo is serious about economic development and making its
rates more competitive with surrounding utilities, it should consider any option that leads
to ultimate positive outcomes for customers and the Company. Such a write-down of
KPCo’s retired plant costs is all the more imperative given the fact that KPCo’s service

territory is suffering economically and KPCo has been losing customers in the residential,

T Knox, Tom. “AEP takes $2.3B write-down of coal plants to avoid Ohio’s ‘deregulation debacle.” Columbus
Business First, Nov. 1, 2016, www.bizjournals.com/columbus/news/2016/11/01/aep-takes-2-3b-write-down-of-coal-
plants-to-avoid.html

8 KPCo Response to KPSC_3 033

2 KPCo witness Satterwhite’s testimony, at p. 3, noted that over 2,300 customers have left the KPCo territory since
September 2014.

%0 Bonbright, James C., et al. “Chapter 7 Competitive Price as a Rate Regulation Standard.” Principles of Public
Utility Rates, 2nd ed., Public Utilities Reports, Inc., Arlington, VA, 1988, p. 141.
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XI.

commercial, and industrial classes.** If KPCo and AEP are in fact committed to making
the KPCo service territory once again competitive with other territories both in Kentucky

and surrounding states, the Commission should carefully consider this option.

ROCKPORT PLANT UNIT POWER SALES AGREEMENT - RETURN ON
EQUITY OF 12.16 PERCENT

Is KPCo being charged from an affiliate with respect to a Unit Power Sales
agreement related to the Rockport Plant?

Yes. KPCo is charged from AEP Generating Company® (*AEGCO") under a Unit Power
Sales agreement related to the Rockport Plant. Under this arrangement, AEGCO charges
KPCo for 30 percent of the costs of the Rockport Plant that are covered in the Unit Power
Sales agreement and charges the other 70 percent to another affiliate, Indiana and

Michigan Power Company ("IMPC" or "1&M").

Approximately how much were the Rockport Plant UPA related charges to KPCo
for the 12 months ending February 28, 2017?

Invoices were provided by KPCo in response to KIUC 1-43, showing the charges for the
Rockport UPA from AEGCO to KPCo. The total charges for the 12 months ending
February 28, 2017 were approximately $100 million, including $48.22 million for fuel

(account 5550046) and $51.8 million for non-fuel (account 5550027) charges.

%1 See generally KPCo witness Satterwhite testimony.
%2 See, e.g., Exhibit RCS-15 for copies of invoice excerpts, Exhibit RCS-14 for a summary of charges from AEP
Generating Company to KPCo, and Exhibit RCS-13 for copies of selected responses to discovery.
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Q. Do the charges to KPCo under this affiliated contract include a return on equity
component?

A. Yes, the non-fuel charges from AEP Generating Company to KPCo (and to 1&M) include

a return on equity component that is based on a 12.16 percent ROE.

Have you adjusted those charges that are related to the 12.16 percent ROE?

No, not in the current case. It appears that an adjustment of the ROE included in that
affiliated unit power sales contract must be addressed at the Federal Energy Regulatory
Commission ("FERC").*®* A provision in the agreement addressing this provides as

follows:*

1. Return on Equity

The return on common equity allowance shall be based upon a rate
of return of 12.16% as set forth in sub-paragraph (a) above.

In October of 1988, and every October thereafter for the effective
duration of AEGCQO’s formula rate, any purchaser under
AEGCO’s two unit power agreements, any state requlatory
commission having jurisdiction over the retail rates of
purchasers under these agreements, or any other entity
representing customers’ interest, may file a complaint with the
Commission with respect to the specified rate of return on
common equity. If the Commission, in response to such a
complaint, or on its own motion, institutes an investigation into
the reasonableness of the specified return on common equity,
such investigation shall be pursued under the special
procedures set forth as follows:

A. The only issue to be addressed under these special
procedures shall be the continued collection of the return on
equity as incorporated in the formula rate; and

% The FERC is referred to as "the Commission" in the following quoted passage.
* See, e.g., KPCo's response to AG 1-2, Attachment 1, page 8 of 32.
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Q. How much were the return on equity charges from AEGCO to KPCo for the 12

B. Refund will be due, should the return on equity, specified in
the formula be found not just and reasonable, dating from the
first day of January immediately following the date the
complaint is filed or an investigation is instituted by the
Commission on its own motion, calculated on the resulting
difference in rates due to the application of the return found to
be just and reasonable and the return stated in the formula. The
first such effective date for the calculation of refunds shall be
January 1, 1989.

Any other complaint which challenges the justness and
reasonableness of any other component of the filed formula rate or
any other complaint filed at any other time which challenges the
justness and reasonableness of the specified rate of return on
common equity and which is set for investigation by the
Commission shall be pursued under Section 206 of the Federal
Power Act.

(Emphasis supplied.)

months ending February 28, 2017?

A. As summarized on Exhibit RCS-14 and shown on the excerpts of the AEGCO invoices to
KPCo, which are reproduced in Exhibit RCS-15, the affiliated charges to KPCo for Return

on Equity for this period were approximately $3.409 million for unit 1 and $2.988 million

for units one and two combined.®®

Q. Do you also show the potential annual and total savings, if the affiliate-charged ROE

of 12.16% was reduced?

A. Yes. Exhibit RCS-14 also includes illustrative estimates of the annual and total savings if

the affiliate-charged ROE of 12.16% in the Rockport UPA was reduced to each of these:

(1) KPCo's requested ROE of 10.31%.

% For the 12 month period ending February 28, 2017, the Return on Equity charges billed by AEP Generating

Company to KPCo for Rockport Unit 2 were negative.
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XIlI.

(2) KPCo's currently authorized ROE of 10.25%.

(3) The AG's recommended ROE of 8.60%

What do you recommend?

I recommend that the Commission and any other parties that are concerned that the 12.16
percent ROE being used as the basis for charges to KPCo in this affiliated contract is
excessive address the matter before FERC as soon as possible. This source of excess
charges to KPCo customers was raised in KPCo's last rate case, yet KPCo has apparently
done nothing to have the 12.16 percent ROE reduced. The Commission should also
consider disallowing KPCo's rate case expense in the current proceeding and direct KPCo
not to file another Kentucky rate case until the excessive 12.16 percent return in this
affiliate charge arrangement has been addressed and the related affiliated charges to KPCo
are accordingly reduced. The Commission should also consider establishing an Affiliate
Charge ROE-Reduction Rider for KPCo in order to flow back to ratepayers the impact of
the cost reductions to KPCo that could be achieved by having the 12.16 percent ROE in
this affiliated contract reduced by the FERC, and requiring KPCo to present an accounting
of the Return on Common Equity portion of the AEP Generating Company charges to
KPCo that are related to an ROE reduction and to report on any refunds from AEPCO to

KPCo relating to such a reduced affiliated contract ROE.

PURCHASE POWER ADJUSTMENT RIDER
Is the Company proposing to include certain cost of service items in the Purchase

Power Adjustment Rider?
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A.

Yes. As discussed on page 26 of the direct testimony of Company witness Vaughn, KPCo
is proposing that the following cost of service items to be tracked and recovered through
Tariff PPA: (1) various PJIM Open Access Transmission Tariff ("OATT") charges and
credits that KPCo incurs or receives from its participation as a load serving entity ("LSE")
in the organized wholesale power markets of the PJIM RTO; (2) purchase power costs
excluded from recovery through the FAC pursuant to the purchased power limitation; (3)

gains and losses from incidental gas sales.

What is the AG's position on the Company's proposal to include the aforementioned
cost of service items in the Purchase Power Adjustment Rider?

| am advised by counsel that the OAG's position on the Company's proposal is that these
cost of service items should continue to be collected through base rates as KPCo has not
demonstrated a compelling reason to have these cost of service items tracked and

recovered through Tariff PPA.

Does your analysis include any findings regarding the ability of KPCo customers to
pay any increase?

No, but OAG witness David Dismukes did provide testimony on this subject.

Does this conclude your testimony?

Yes, it does.
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SO ORDERED, THIS S DAY OF A\a ¥ | , 2010.

:DMUND A. SARGUS, JR.

HONOR@JE
UNITED ES DISTRICT COURT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

UNITED STATES OF AMERICA
Plaintiff,
and

STATE OF NEW YORK, ET AL,
Consolidated Cases:

Civil Action No. C2-99-1182

Civil Action No. C2-99-1250
JUDGE EDMUND A. SARGUS, JR.
Magistrate Judge Terence P. Kemp

Plaintiff-Intervenors,
V.

AMERICAN ELECTRIC POWER SERVICE
CORP.,ET AL.,

Defendants.

OHIO CITIZEN ACTION, ET AL,
Plaintiffs,
v.

AMERICAN ELECTRIC POWER SERVICE
CORP., ET AL,

Defendants.

UNITED STATES OF AMERICA
Plaintiff,

JUDGE EDMUND A. SARGUS, JR.
Magistrate Judge Norah McCann King

V.

AMERICAN ELECTRIC POWER SERVICE

CORP., ET AL, Civil Action No C2-05-360

Defendants.
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JOINT MODIFICATION TO CONSENT DECREE
WITH ORDER MODIFYING CONSENT DECREE

WHEREAS On December 10, 2007, this Court entered a Consent Decree in the above-
captioned matters.

WHEREAS Paragraph 199 of the Consent Decree provides that the terms of the Consent
Decree may be modified only by a subsequent written agreement signed by the Plaintiffs and
Defendants. Material modifications shall be effective only upon written approval by the Court.

WHEREAS pursuant to Paragraph 87 of the Consent Decree (Docket # 363), as modified
by a Joint Modification to Consent Decree With Order Modifying Consent Decree filed on April
5, 2010 (Docket # 371), no later than December 31, 2010, American Electric Power is required,
inter alia, to install and continuously operate a Flue Gas Desulfurization System (FGD) on Amos
Unit 1.

WHEREAS Amencan Electric Power has requested to modify the schedule for the
installation and continuous operation of the FGD at Amos Units 1 from December 31, 2010 to
February 15, 2011.

WHEREAS Amos Unit 1 was shutdown on September 3, 2010 and shall remain
shutdown until it is restarted with the FGD.

WHEREAS all the Parties have obtained the necessary approvals to modify the schedule
for the installation and continuous operation of the FGD at Amos Unit 1.

For good cause shown, the Parties hereby seck to modify the Consent Decree in this
matter, and move that the Court sign and enter the following Order:

1 Modify the date for installing and continuously operating an FGD at Amos Unit 1
2
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as listed in the table in Paragraph 87 of the Consent Decree as follows:
&7. Mo later than the dates set forth in the table below, Defendants shall install and

Continuously Operate an FGD on each Unit identified therein, or, if indicated in the table, Retire,

Refrofit, or Re-power such Unit:
: i
Unit | SOy Pollotion Control Date Modified Date !
Arnos Unit 1 | FGD Begember 312000 | February 15, 2011

The remainder of the table in Peregraph 87 of the Consent Decree shall remain the zame.

2. Defendants shall not operate Ameos Unit | uptil the FGD referenced in Paragraph
87 of the Consent Decree is installed and operating.

= Except as specifically provided in this Order, all other terms and conditions of the

Consent Decree remain unchanged and in full effect.

SO ORDERED, THIS ARDAY OF  Dedanss 2010,

HONORABLE EDMUND A. SARGUS, JR.
UNITED STATES DISTRICT COURT JUDGE
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Respectfully submitted,
FOR THE UNITED STATES OF AMERICA:

IGNACIA S. MORENO
Assistant Attorney General
Environmental and Natural Resources Division

Trial Attorney

Environmental Enforcement Section
Environmental and Natural Resources Division
United States Department of Justice

P.O. Box 7611

Washington, D.C. 20530

(202) 307-1859
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PHILLIP A. BROOKS
Director, Air Enforcement Division
U.S. Environmental Protection Agency

ILANA 8. SALTZBART
Air Enforcement Division
U.S. Environmental Protection Agency

SABRINA ARGENTIERI

Associate Regional Counsel

Region 5

U.S. Environmental Protection Agency

DONNA L. MASTRO

Senior Assistant Regional Counsel
Region III

U.S. Environmental Protection Agency

DOUGLAS J. SNYDER

Senior Assistant Regional Counsel
Region 111

U.S. Environmental Protection Agency
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FOR THE STATE OF CONNECTICUT:

RICHARD BLUMENTHAL
Attorney General

KIMBERLY MASSICOTTE
Assistant Attorney General

55 Elm Street, P.O. Box 120
Hartford, Connecticut 06140-0120

FOR THE STATE OF MARYLAND:

DOUGLAS F. GANSLER
Attorney General

MATTHEW ZIMMERMAN
Assistant Attorney General
Office of the Attorney General
1800 Washington Blvd.
Baltimore, Maryland 21230

FOR THE COMMONWEALTH OF
MASSACHUSETTS:

MARTHA COAKLEY
Attorney General

. I
FREDERRSK D. AUGENSTERN

Assistant Attomey General
Environmental Protection Division
1 Ashburton Place, 18th Floor
Boston, Massachusetts 02108
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FOR THE STATE OF NEW HAMPSHIRE:

MICHAEL A. DELANEY
Attorney General

K. ALLEN BROOKS

Assistant Attomey General

33 Capitol Street

Concord, New Hampshire 03301

FOR THE STATE OF NEW JERSEY:

PAULA T. DOW
Attorney General

JON C. MARTIN
Deputy Attorney General
Environmental Enforcement Section

FOR THE STATE OF NEW YORK:

ANDREW M. CUOMO
Attorney General

ROBERT ROSENTHAL
Assistant Attorney General
Environmental Protection Bureau
The Capitol

Albany, New York 12224

FOR THE STATE OF RHODE ISLAND:

PATRICK C. LYNCH
Attorney General

TERENCE TIERNEY

Special Assistant Attomey General
150 South Main Street
Providence, Rhode Island 02903
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FOR THE STATE OF VERMONT:

WILLIAM H. SORRELL
Attorney General

Thea Schwartz

Assistant Attomey General
Environmental Division

109 State Street

Montpelier, Vermont 05609-1001

FOR CITIZEN PLAINTIFFS:

NANCY S. MARKS

Natural Resources Defense Council, Inc.
40 West 20th Street

New York, NY 10011

FAITH BUGEL

Environmental Law and Policy Center
35 East Wacker Drive, Suite 1300
Chicago, Illinois 60601-2110

STEPHEN P. SAMUELS, Ohio Bar # 0007979
Schottenstein, Zox & Dunn Co, LPA

P.O Box 165020

Columbus, Ohio 43216-5020
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FOR DEFENDANTS AMERICAN ELECTRIC

Senior Vice President and General Counsel
American Electric Power Services Corporation
1 Riverside Plaza

Columbus, Ohio 43215

(614) 716-1645

dmmiller@aep.com

Attorney for Defendants
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

UNITED STATES OF AMERICA
Plaintiff,
and

STATE OF NEW YORK, ET AL.,
Consolidated Cases:

Civil Action No. C2-99-1182

Civil Action No. C2-99-1250
JUDGE EDMUND A. SARGUS, JR.
Magistrate Judge Terence P. Kemp

Plaintiff-Intervenors,
V.

AMERICAN ELECTRIC POWER SERVICE
CORP., ET AL,

Defendants.

OHIO CITIZEN ACTION, ET AL.,

Civil Action No. C2-04-1098
JUDGE EDMUND A. SARGUS, JR.
Magistrate Judge Norah McCann King

Plaintiffs,
V.

AMERICAN ELECTRIC POWER SERVICE
CORP., ET AL,,

Defendants.

UNITED STATES OF AMERICA

Plaintiff,
Civil Action No. C2-05-360

JUDGE EDMUND A. SARGUS, JR.
Magistrate Judge Norah McCann King

V.

AMERICAN ELECTRIC POWER SERVICE
CORP., ET AL,

Defendants.
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THIRD JOINT MODIFICATION TO CONSENT DECREE
WITH ORDER MODIFYING CONSENT DECREE

WHEREAS On December 10, 2007, this Court entered a Consent Decree in the above-
captioned matters (Case No. 99-1250, Docket # 363; Case No. 99-1182, Docket # 508).

WHEREAS Paragraph 199 of the Consent Decree provides that the terms of the Consent
Decree may be modified only by a subsequent written agreement signed by the Plaintiffs and
Defendants. Material modifications shall be effective only upon written approval by the Court.

WHEREAS pursuant to Paragraph 87 of the Consent Decree, as modified by a Joint

Modification to Consent Decree With Order Modifying Consent Decree, filed on April 5, 2010

(Case No. 99-1250, Docket # 371), and as modified by a second Joint Modification to Consent

Decree With Order Modifying Consent Decree, filed on December 28, 2010 (Case No. 99-1250,

Docket # 372), the Defendants are required, inter alia, to install and continuously operate a Flue
Gas Desulfurization System (FGD) no later than December 31, 2015 on Big Sandy Unit 2,
December 31, 2015 on Muskingum River Unit 5, December 31, 2017 on Rockport Unit 1, and
December 31, 2019 on Rockport Unit 2.

WHEREAS, on October 31, 2012, the Defendants filed an Application for Judicial

Interpretation of Consent Decree in Case No. 99-1182 (Docket # 528) and the related cases.

WHEREAS, the United States, the States and Citizen Plaintiffs filed a Memorandum in
Opposition (Case No. 99-1182, Docket # 534), and Citizen Plaintiffs filed a Supplemental
Memorandum in Opposition (Case No. 99-1250, Docket # 381) to the Defendants’ Application.

WHEREAS all Parties made additional filings and the Application was scheduled for a
hearing on December 17, 2012.

WHEREAS, the Parties have engaged in settlement discussions and have reached

2
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agreement on a modification to the Consent Decree as set forth herein.

WHEREAS, the Parties have agreed, and this Court by entering this Third Joint
Modification finds, that this Third Joint Modification has been negotiated in good faith and at
arm’s length; that this settlement is fair, reasonable, and in the public interest, and consistent
with the goals of the Clean Air Act, 42 U.S.C. §7401, et seq.; and that entry of this Third Joint
Modification without further litigation is the most appropriate means of resolving this matter.

WHEREAS, the Parties agree and acknowledge that final approval of the United States
and entry of this Third Joint Modification is subject to the procedures set forth in 28 CFR § 50.7,
which provides for notice of this Third Joint Modification in the Federal Register, an opportunity
for public comment, and the right of the United States to withdraw or withhold consent if the
comments disclose facts or considerations which indicate that the Third Joint Modification is
inappropriate, improper, or inadequate. No Party will oppose entry of this Third Joint
Modification by this Court or challenge any provision of this Third Joint Modification unless the
United States has notified the Parties, in writing, that the United States no longer supports entry
of the Third Joint Modification.

NOW THEREFORE, for good cause shown, without admission of any issue of fact or
law raised in the Application or the underlying litigation, the Parties hereby seek to modify the
Consent Decree in this matter, and upon the filing of a Motion to Enter by the United States,
move that the Court sign and enter the following Order:

1. Add a definition of “Cease Burning Coal” as new Paragraph 8A of the Consent
Decree as follows:

8A. “Cease Burning Coal” means that Defendants shall permanently cease burning coal for

purposes of generating electricity from a Unit, and shall submit all necessary notifications or

3
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requests for permit amendments to reflect the permanent cessation of coal firing at the Unit.

2. Modify the definition of “Continuously Operate” in Paragraph 14 of the Consent
Decree as follows:

14. “Continuously Operate” or “Continuous Operation” means that when an SCR, FGD, DSI,

ESP, or Other NOx Pollution Controls are used at a Unit, except during a Malfunction, they shall

be operated at all times such Unit is in operation, consistent with the technological limitations,

manufacturer’s specifications, and good engineering and maintenance practices for such

equipment and the Unit so as to minimize emissions to the greatest extent practicable.

3. Add a new definition of “Dry Sorbent Injection” or “DSI” as new Paragraph18A
of the Consent Decree as follows:

18A. “Dry Sorbent Injection” or “DSI” means a pollution control system in which a sorbent is

injected into the flue gas path prior to the particulate pollution control device for the purpose of

reducing SO, emissions. For purposes of the DSI systems required to be installed at the

Rockport Units only, the DSI systems shall utilize a sodium based sorbent and be designed to

inject at least 10 tons per hour of a sodium based sorbent. Defendants may utilize a different

sorbent at the Rockport Units provided they obtain prior approval from Plaintiffs pursuant to

Paragraph 148 of the Consent Decree.

4. Modify the definition of “Improved Unit” in Paragraph 28 of the Consent Decree
as follows:

28.  An “Improved Unit” for SO, means an AEP Eastern System Unit equipped with an FGD

or scheduled under this Consent Decree to be equipped with an FGD, or required to be Retired,

Retrofitted, Re-Powered, or Refueled.

The remainder of Paragraph 28 shall remain the same.

4
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5. Add a definition of “Plant-Wide Annual Tonnage Limitation for SO, at Rockport”
as new Paragraph 48A of the Consent Decree, as follows:

48A. “Plant-Wide Annual Tonnage Limitation for SO, at Rockport” means the sum of the tons

of SO, emitted during all periods of operation from the Rockport Plant, including, without

limitation, all SO, emitted during periods of startup, shutdown, and Malfunction, during the

relevant calendar year (i.e., January 1 — December 31).

6. Add a definition of “Refuel” as new Paragraph 53A of the Consent Decree, as
follows:

53A. “Refuel” means, solely for purposes of this Consent Decree, the modification of a unit as

necessary such that the modified unit generates electricity solely through the combustion of

natural gas rather than coal, including the installation and Continuous Operation of the NO,_

controls required by Section 1V of this Consent Decree. Nothing herein shall prevent the reuse of

any equipment at any existing unit or new emissions unit, provided that AEP applies for, and

obtains, all required permits, including, if applicable, a PSD or Nonattainment NSR permit.

7. Modify the definition of “Retrofit” in Paragraph 56 of the Consent Decree as
follows:

56. “Retrofit” means that the Unit must install and Continuously Operate both an SCR and an

FGD, as defined in the Consent Decree. For purposes of the requirements in Paragraph 87 for

the Rockport Units, ‘“Retrofit” also means that the Unit will be equipped with a post-combustion

wet- or dry-FGD system with a control technology vendor guaranteed design removal efficiency

of 98% or more, and subject upon installation to a 30-Day Rolling Average Emissions Rate of

0.100 Ib/mmBTU for SO, if the Unit burns coal with an uncontrolled SO, emissions rate of 3.0

Ib/mmBTU or higher, or a 30-day Rolling Average Emission Rate of 0.060 Ib/mmBTU if the

5
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Unit burns coal with an uncontrolled SO, emissions rate below 3.0 Ib/mmBTU. For the 600 MW

listed in the table in Paragraph 68 and 87, “Retrofit” means that the Unit must meet a federally-

enforceable 30-Day Rolling Average Emission Rate of 0.100 Ib/mmBTU for NOx and a 30-Day

Rolling Average Emission Rate of 0.100 Ib/mmBTU for SO2, measured in accordance with the

requirements of this Consent Decree.

8. Modify the Eastern System-Wide Annual Tonnage Limitations for SO, in the
table in Paragraph 86 of the Consent Decree as follows:

86. Notwithstanding any other provision of this Consent Decree, except Section XIV (Force

Majeure), during each calendar year specified in the table below, all Units in the AEP Eastern

System, collectively, shall not emit SO, in excess of the following Eastern System-Wide Annual

Tonnage Limitations:

Calendar Year(s) Eastern System-Wide Annual | Modified Eastern System-

Tonnage Limitations for SO, | Wide Annual Tonnage
Limitations for SO,

2016 260.000-tens 145,000 tons

2017 235.000tons 145,000 tons

2018 184.000-tons 145,000 tons

2019—and-eachyearthereafter - | 174.000-tons 113,000 tons per year

2021

2022 - 2025 174.000-tons 110,000 tons per year

2026 - 2028 174.000-tons 102,000 tons per year

2029, and each year thereafter 174 000-tens 94,000 tons per year

The remainder of the table in Paragraph 86 shall remain the same.

9. Modify the SO, pollution control requirements and compliance dates listed in the

6
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table in Paragraph 87 of the Consent Decree for Big Sandy Unit 2, Muskingum River Unit 5,

Rockport Units 1 and 2, and Tanners Creek Unit 4 as follows:

87. No later than the dates set forth in the table below, Defendants shall install and

Continuously Operate an FGD on each Unit identified therein, or, if indicated in the table, Retire,

Retrofit, o Re-power, or Refuel such Unit:

Unit SO, Modified SO, Pollution | Date Modified Date
Pollution | Control
Control
Big  Sandy Retrofit, Retire, Re-power, | December
Unit 2 EGD or Refuel 31, 2015 NA
Muskingum | EGD Cease Burning Coal and | Becember December 15, 2015
River Unit 5 Retire 312015
Or
Cease Burning Coal and December 31, 2015,
Refuel unless the Refueling
project is not
completed in which
case the unit will be
taken out of service
no later than
December 31, 2015
and will not restart
until the Refueling
project is completed.
The Refueling project
must be completed by
June 30, 2017.
First. FGD Dry Sorbent Injection, December
Rockport 312017 April 16, 2015
Unit and
Retrofit, Retire, Re-power,
or Refuel December 31, 2025.
Second FGD Dry Sorbent Injection, December April 16, 2015
Rockport 31,2019
Unit and and
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Unit SO, Modified SO, Pollution | Date Modified Date
Pollution | Control
Control

Retrofit, Retire, Re-power,
or Refuel December 31, 2028.

Tanners NA Retire or Refuel NA June 1, 2015
Creek Unit 4

The remainder of the table in Paragraph 87 of the Consent Decree shall remain the same,
including the Joint Modifications previously made to the compliance deadlines for Amos Units 1
and 2.

10.  Add a new Paragraph 89A establishing the Plant-Wide Annual Tonnage
Limitations for SO, at Rockport, as follows:

89A. For each of the calendar years set forth in the table below, Defendants shall limit their

total annual SO, emissions from Rockport Units 1 and 2 to Plant-Wide Annual Tonnage

Limitations for SO, as follows:

Calendar Years Plant-Wide Annual Tonnage Limitations for SO,
2016 - 2017 28,000 tons per year
2018 - 2019 26,000 tons per year
2020 - 2025 22,000 tons per year
2026 - 2028 18,000 tons per year
2029, and each year thereafter 10,000 tons per year

11. Modify Paragraph 92 of the Consent Decree as follows:

92. Except as may be necessary to comply with this Section and Section XIlI (Stipulated

Penalties), Defendants may not use any SO, Allowances to comply with any requirements of this

8



Case: 2:99-cv-01182-EAS-TPK Doc #: 545-1 Filed: 02/22/13 Page: 9 of 30 PAGEIA 134617
Page 127 of 148

Consent Decree, including by claiming compliance with any emission limitation, Eastern

System-Wide Annual Tonnage Limitation, Plant-Wide Annual Rolling Average Tonnage

Limitation for SO, at Clinch River, Plant-Wide Annual Tonnage Limitation for SO, at Kammer,

or Plant-Wide Annual Tonnage Limitations for SO, at Rockport required by this Consent Decree

by using, tendering, or otherwise applying SO, Allowances to achieve compliance or offset any

emission above the limits specified in this Consent Decree.

12. Modify Paragraph 100 of the Consent Decree as follows:

100. To the extent an Emission Rate, 30-Day Rolling Average Removal Efficiency, Eastern

System-Wide Annual Tonnage Limitation, or Plant-Wide Annual Tonnage Limitation for SO, is

required under this Consent Decree, Defendants shall use CEMS in accordance with the

reference methods specified in 40 C.F.R. Part 75 to determine the Emission Rate or annual

emissions.
13. Modify Paragraph 104 of the Consent Decree as follows:

104. On or before the date established by this Consent Decree for Defendants to achieve and

maintain 0.030 Ib/mmBTU at Cardinal Unit 1, Cardinal Unit 2, and Muskingum River Unit 5,

Defendants shall conduct a performance test for PM that demonstrates compliance with the PM

Emission Rate required by this Consent Decree. Within forty-five (45) days of each such

performance test, Defendants shall submit the results of the performance test to Plaintiffs

pursuant to Section XVI1II (Notices) of this Consent Decree. On and after the date that

Muskingum River Unit 5 complies with the requirement to Cease Burning Coal pursuant to

Paragraph 87 of this Consent Decree, Defendants shall no longer be obligated to comply with the

performance testing requirements for Muskingum River Unit 5 contained in this Paragraph.
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14. Modify Paragraph 105 of the Consent Decree as follows:

105. Beginning in calendar year 2010 for Cardinal Unit 1 and Cardinal Unit 2, and calendar

year 2013 for Muskingum River Unit 5, and continuing in each calendar year thereafter,

Defendants shall conduct a stack test for PM on each stack servicing Cardinal Unit 1, Cardinal

Unit 2, and Muskingum River Unit 5. The annual stack test requirement imposed by this

Paragraph may be satisfied by stack tests conducted by Defendants as required by their permits

from the State of Ohio for any year that such stack tests are required under the permits. On and

after the date that Muskingum River Unit 5 complies with the requirement to Cease Burning

Coal pursuant to Paragraph 87 of this Consent Decree, Defendants shall no longer be obligated to

comply with the stack testing requirements for Muskingum River Unit 5 contained in this

Paragraph.

15. Modify Paragraph 119 of the Consent Decree as follows:

119. Defendants shall implement the Environmental Mitigation Projects described in

Appendix A to this Consent Decree, shall fund the categories of Projects described in Subsection

B, below, and shall implement the Citizen Plaintiffs’ Renewable Energy Project and Citizen

Plaintiffs’ Mitigation Projects described in Subsection C, below, (collectively, the “Projects™) in

compliance with the approved plans and schedules for such Projects and other terms of this

Consent Decree.

The remainder of Paragraph 119 shall remain the same.
16.  Add a new Subsection C after Paragraph 128 of the Consent Decree as follows:

C. Citizen Plaintiffs’ Renewable Energy Project and Citizen Plaintiffs’ Mitigation

Projects.

128A. Citizen Plaintiffs’ Renewable Enerqgy Project. Defendants shall implement a renewable

10
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energy project as described below during the period from 2013 through 2019.

a. If, during the period from 2013-2015, a renewable energy production tax

credit of at least 2.2 cents/kwh for ten years is available for new wind electricity production

facilities upon which construction is commenced within one year or more after enactment of the

tax credit (or an alternative tax benefit is available that provides sufficient economic value so that

the levelized cost to customers does not exceed the weighted average cost of any existing

contracts with Indiana Michigan Power Company (“I1&M”) for 50 MW or greater of wind

capacity, adjusted for inflation) I1&M will secure 200 MW of new wind energy capacity from

facilities located in Indiana or Michigan that qualify for the production tax credit or alternative

tax benefit within two years after enactment. For the avoidance of doubt, so long as the energy

production tax credit contained in the American Taxpayer Relief Act of 2012 allows projects that

have commenced construction by December 31, 2013, and that are placed in service by

December 31, 2014, to qualify for the energy production tax credit provided in that Act, then

1&M shall be obligated to secure new renewable enerqy purchase agreements for 200 MW of

new wind energy capacity.

b. If a renewable energy production tax credit or alternative tax benefit as

described in subparagraph a., above, is not available during 2013-2015, but becomes available

during 2016-2019 for new wind electricity production facilities on which construction is

commenced within one year or more after the production tax credit or alternative tax benefit is

enacted, 1&M will use commercially reasonable efforts to secure 200 MW of new wind energy

capacity from facilities located in Indiana or Michigan that qualify for the production tax credit

or alternative tax benefit within two years after enactment.

11
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C. If a renewable energy production tax credit or alternative tax benefit as

described in subparagraph a., above, is not available during the period from 2013 — 2019 for new

wind electricity production facilities on which construction is commenced within one year or

more after the production tax credit or alternative tax benefit is enacted, 1&M shall be relieved of

its obligations to secure new wind energy capacity under this Paragraph 119A.

128B. Citizen Plaintiffs’ Mitigation Projects. 1&M will provide $2.5 million in mitigation

funding as directed by the Citizen Plaintiffs for projects in Indiana that include diesel retrofits,

health and safety home repairs, solar water heaters, outdoor wood boilers, land acquisition

projects, and small renewable energy projects (less than 0.5 MW) located on customer premises

that are eligible for net metering or similar interconnection arrangements on or before December

31, 2014. 1&M shall make payments to fund such Projects within seventy-five (75) days after

being notified by the Citizen Plaintiffs in writing of the nature of the Project, the amount of

funding requested, the identity and mailing address of the recipient of the funds, payment

instructions, including taxpayer identification numbers and routing instructions for electronic

payments, and any other information necessary to process the requested payments. Defendants

shall not have approval rights for the Projects or the amount of funding requested, but in no event

shall the cumulative amount of funding provided pursuant to this Paragraph 128B exceed $2.5

million.

17. Modify Paragraph 127 of the Consent Decree as follows:

127. The States, by and through their respective Attorneys General, shall jointly submit to

Defendants Projects within the categories identified in this Subsection B for funding in amounts

not to exceed $4.8 million per calendar year for no less than five (5) years following the Date of

Entry of this Consent Decree beginning as early as calendar year 2008, and for an additional

12
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amount not to exceed $6.0 million in 2013. The funds for these Projects will be apportioned by

and among the States, and Defendants shall not have approval rights for the Projects or the

apportionment. Defendants shall pay proceeds as designated by the States in accordance with the

Projects submitted for funding each year within seventy-five (75) days after being notified by the

States in writing. Notwithstanding the maximum annual funding limitations above, if the total

costs of the projects submitted in any one or more years is less than the maximum annual

amount, the difference between the amount requested and the maximum annual amount for that

yvear will be available for funding by the Defendants of new and previously submitted projects in

the following years, except that all amounts not requested by and paid to the States within eleven

(11) vears after the Date of Entry of this Consent Decree shall expire.

18. Modify Paragraph 133 of the Consent Decree as follows:

133. Claims Based on Modifications after the Date of Lodging of This Consent Decree. Entry

of this Consent Decree shall resolve all civil claims of the United States against Defendants that

arise based on a modification commenced before December 31, 2018, or, solely for the first

Rockport Unit, before December 31, 2025, or, solely for the second Rockport Unit, before

December 31, 2028, for all pollutants, except Particulate Matter, requlated under Parts C or D of

Subchapter | of the Clean Air Act, and under requlations promulgated thereunder, as of the Date

of Lodging of this Consent Decree, and:

a. where such modification is commenced at any AEP Eastern System Unit

after the Date of Lodging of this Consent Decree; or

b. where such modification is one this Consent Decree expressly directs

Defendants to undertake.

The remainder of Paragraph 133 shall remain the same.

13
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19. Modify the table in Paragraph 150 of the Consent Decree as follows:

Consent Decree Violation

Stipulated Penalty (Per Day, Per Violation,
Unless Otherwise Specified)

X. Failure to comply with the Plant-Wide Annual

$40,000 per ton, plus the surrender, pursuant to

Tonnage Limitation for SO, at Rockport

the procedures set forth in Paragraphs 95 and 96,
of SO, Allowances in an amount equal to two
times the number of tons by which the limitation
was exceeded

y. Failure to fund a Citizen Plaintiffs’ Mitigation

$1.,000 per day per violation during the first 30

Project as required by Paragraph 119B of this

days, $5,000 per day per violation thereafter

Consent Decree

z. Failure to implement the Citizen Plaintiffs’

$10,000 per day per violation during the first 30

Renewable Energy Project required by Paragraph

days, $32,500 per day per violation thereafter

128A of this Consent Decree

The remainder of the table in Paragraph 150 shall remain the same.

20.

In addition to the requirements reflected in Appendix B (Reporting Requirements)

to the Consent Decree, Defendants shall include in their Annual Report to Plaintiffs the

following information:

0. Plant-Wide Annual Tonnage Limitation for SO, at Rockport

Beqginning on March 31, 2017, and continuing annually thereafter, Defendants shall

report: (a) the actual tons of SO, emitted from Units 1 and 2 at the Rockport Plant for the prior

calendar year; (b) the Plant-Wide Annual Tonnage Limitation for SO, at the Rockport Plant for

the prior calendar year as set forth in Paragraph 89A of the Consent Decree; and (c) for the

annual reports for calendar years 2015 — 2028, Defendants shall report the daily average SO,

emissions from the Rockport Plant expressed in Ib/mmBTU, and the daily sorbent deliveries to

the Rockport Plant by weight.

P. Citizen Plaintiffs’ Renewable Energy Project

Beqginning on March 31, 2014, and continuing each year thereafter until completion of the

Citizen Plaintiffs’ Renewable Energy Project, Defendants shall include a written report detailing

the progress of the implementation of the Citizen Plaintiffs’ Renewable Enerqy Project required

by Paragraph 119A of the Consent Decree.

0. Citizen Plaintiffs’ Mitigation Projects

Beqginning on March 31, 2013, and continuing each year until March 31, 2015,

Defendants shall include a written report detailing the progress of implementation of the Citizen

14
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Plaintiffs’ Mitigation Projects required by Paragraph 119B of the Consent Decree.

R. By March 31, 2015, Defendants shall notify Plaintiffs of their intent to Retire or
Refuel Muskingum River 5.

S. By March 31, 2024, Defendants shall notify Plaintiffs of their decision to Retrofit,
Retire, Re-Power or Refuel the first Rockport Unit. If Defendants elect to Retrofit the Unit,
Defendants shall provide with such naotification, information regarding the removal efficiency
guarantee requested from and obtained from the control technology vendor and the sulfur content
of the fuel used to design the FGD, including any non-confidential information regarding the SO,
control technology filed by Defendants with the public utility regulator.

T. By March 31, 2027, Defendants shall notify Plaintiffs of their decision to Retrofit,
Retire, Re-power or Refuel the second Rockport Unit. If Defendants elect to Retrofit the Unit,
Defendants shall provide with such naotification, information regarding the removal efficiency
guarantee requested from and obtained from the control technology vendor and the sulfur content
of the fuel used to design the FGD, including any non-confidential information regarding the SO,
control technology filed by Defendants with the public utility regulator.

u. If Defendants elect to Retrofit one or both of the Rockport Units, beginning in the
annual reports submitted for calendar years 2026 and/or 2029, as applicable, Defendants shall
report a 30-Day Rolling Average SO, Emission Rate for the Unit(s) that is (are) Retrofit in
accordance with Paragraph 5 of the Consent Decree. In addition, Defendants shall report a 30-
Day Rolling Average Uncontrolled Emission Rate for SO, for the Unit(s) that is(are) Retrofit
based on daily as burned coal sampling and analysis or an inlet SO, CEMs upstream of the FGD.

The remainder of Appendix B shall remain the same.
21. Except as specifically provided in this Order, all other terms and conditions of the

Consent Decree remain unchanged and in full effect.

SO ORDERED, THIS DAY OF , 2013.

HONORABLE EDMUND A. SARGUS, JR.
UNITED STATES DISTRICT COURT JUDGE

15
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Respectfully submitted,

FOR THE UNITED STATES OF AMERICA:

IGNACIA S. MORENO

Assistant Attorney General
Environmental and Natural Resources Division
United States Department of Justice

MYLEg)a FLINT, II
Senior Counsel

Environmental Enforcement Section
Environmental and Natural Resources Division
United States Department of Justice

P.O. Box 7611

Washington, D.C. 20530

(202) 307-1859
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FOR THE UNITED STATES OF AMERICA:

SUSAN SHINKMAN

Director

Office of Civil Enforcement

United States Environmental Protection Agency

(P

PHILLIP A BROOKS
Director, Air Enforcement Division

Office of Civil Enforcement

United States Environmental Protection Agency

SEEMA KAKADE

Attorney-Advisor

Air Enforcement Division

Office of Civil Enforcement

United States Environmental Protection Agency
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FOR THE COMMONWEALTH OF
MASSACHUSETTS:

MARTHA COAKLEY
Attorney General

FREDERICK D. AUGENSTERN //
Assistant Attorney General
Environmental Protection Division

1 Ashburton Place, 18th Floor
Boston, Massachusetts 02108



FOR THE STATE OF CONNECTICUT:

GEORGE JEPSEN
Attorney General

By:
KIMBERLY MASSICOTE
Assistant Attorney General
Office of the Attorney General

55 Elm Street, P.O, Box 120
Hartford, Connecticut 06141-0120
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FOR THE STATE OF MARYLAND:

DOUGLAS F. GANSLER
Attorney General

A W ZIMMERMAN
Assistant Attorney General
Office of the Attorney General
1800 Washington Blvd.
Baltimore, Maryland 2123
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FOR THE STATE OF NEW HAMPSHIRE:

MICHAEL A. DELANEY
Attorney General

By:
K. ALLEN BROOKS

Senior Assistant Attorney General
33 Capitol Street

Concord, New Hampshire 03301
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FOR THF. STATE OF NEW JERSEY:

JEFFRLY §. CHIESA
Attorney General

By —
1NC. MARTIN

Deputy Attorney General

New Jersey Dept. of Law & Public Salcty
25 Market St., P.O. Box 093

Trenton, NJ 08625-0093
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FOR THE STATE OF NEW YORK:

ERIC T. SCHNEIDERMAN
Attorney General

Assistant Attorney General
Environmental Protection Burean
The Capitol

Albany, New York 12224
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FOR THE STATE OF RHODE ISLAND:

PETER F. KILMARTIN
Attorney General

G Y BSCHULTZ
Special Assistant Attorney Gene
150 South Main Street

Providence, Rhode Island 02903
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FOR THE STATE OF VERMONT:

WILLIAM H. SORRELL
Attorney General

By:
THEA SCHWARTZ
Assistant Attorney General
Environmental Division
109 State Street
Montpelier, Vermont 05609-1001
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FOR NATURAL RESOURCES DEFENSE COUNCIL,
INC.:

NANCY S. MARKS

Natural Resources Defense Council, Inc.
40 West 20th Street

New York, NY 10011



Case: 2:99-cv-01182-EAS-TPK Doc #: 545-1 Filed: 02/22/13 Page: 27 of 30 PASEIN# T70s |
Page 145 of 148

FOR SIERRA CLUB:

" SHANNON FISK
‘Earthjustice
1617 John F. Kennedy Blvd., Suite 1675
Philadelphia, PA 19103
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FOR OHIO CITIZEN ACTION, CITIZENS ACTION
COALITION OF INDIANA, HOOSIER
ENVIRONMENTAL COUNCIL, OHIO VALLEY
ENVIRONMENTAL COALITION, WEST VIRGINIA
ENVIRONMENTAL COUNCIL, CLEAN AIR
COUNCIL, IZAAK WALTON LEAGUE OF
AMERICA, ENVIRONMENT AMERICA"
NATIONAL WILDLIFE FEDERATION, INDIANA
WILDLIFE FEDERATION AND LEAGUE OF OHIO
SPORTSMEN:

Environmental Law and Policy Center
35 East Wacker Drive, Suite 1300
Chicago, Illinois 60601-2110

'Environment America is the same entity that signed on to the original Consent Decree as United
States Public Interest Research Group.
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LOCAL COUNSEL FOR SIERRA CLUB, NATURAL
RESOURCES DEFENSE COUNCIL, INC., OHIO
CITIZEN ACTION, CITIZENS ACTION
COALITION OF INDIANA, HOOSIER
ENVIRONMENTAL COUNCIL, OHIO VALLEY
ENVIRONMENTAL COALITION, WEST VIRGINIA
ENVIRONMENTAL COUNCIL, CLEAN AIR
COUNCIL, IZAAK WALTON LEAGUE OF
AMERICA, ENVIRONMENT AMERICA"
NATIONAL WILDLIFE FEDERATION, INDIANA
WILDLIFE FEDERATION AND LEAGUE OF OHIO

SPORTSMEN:

'PETER PRECARIO 0027080
Attorney At Law

2 Miranova Pl., Suite 500
Columbus, Ohio 43215-4525

'Environment America is the same entity that signed on to the original Consent Decree as United
States Public Interest Research Group.
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FOR DEFENDANTS AMERICAN ELECTRIC
POWER SERVICE CORPORATION, ET AL.:

DAVID M. FEINBER

General Counsel

American Electric Power Service Corporation
1 Riverside Plaza

Columbus, Ohio 43215
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AEP Must Install Scrubbers at
Indiana Coal Plant, Court Rules

April 18,2017

By Amanda Durish Cook

American Electric Power must bear the billion-doliar cost of installing scrubbers at
the Rockport Generating Station in Indiana, an appellate court said, ruling in favor
of the plant’s owners in a dispute over a lease contract.

Athree-judge panei for the 6th U.S. Circuit Court of Appeals ruled April 14 that it's
the duty of plant operator AEP Generating — not the plant owners’ trustee,
Wilmington Trust — to install court-ordered emissions-reducing technology at the
coal-fired Rockport Unit 2 (No. 16-3496 (http://www.opn.caé.uscourts.gov
/opinions.pdf/17a0084p-06.pdf)). The decision overturns an earlier district court
ruling.

(https://rtoinsider-zsrxénrpbzrf.netdna—ssl.com/wp-content/u ploads/Rockport-1-and-
2-John-Blair-Alt-Fi.jpg)
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Rockport Generating Station Units 1 and 2 | © John Blair

Rockport Unit 2 supplies about half of the output of the 2,620-MW plant on the
Ohio River in southern Indiana.

Wilmington Trust charged that AEP subsidiaries Indiana Michigan Power and AEP
Generating are responsible for the costs of a selective catalytic reduction (SCR)
device on Rockport 2 for NOx control. Under a consent decree to settle Clean Air
Act violations with EPA and several other parties, the approximate $1.4 billion SCR
for Rockport 2is required by Dec. 31, 2019.

Indiana Michigan Power and AEP Generating jointly operate the two Rockport
units despite the fact that AEP sold Rockport Unit 2 to a group of investors in
1989. The investors in turn leased the unit back to the AEP subsidiaries for 33

years, ending Dec. 7, 2022.

In 2013, EPA and other parties agreed to modify the consent decree to allow AEP
to instead install a less expensive emissions control by April 16, 2015, and then
either instali the expensive scrubber, retire the plant or switch it to another fuel by
the end of 2028, six years after the current lease expires.

Wilmington Trust filed suit against AEP soon after, claiming the modified consent
decree breached the lease by imposing an impermissible lien and by taking an
action “that materially adversely affected the economic useful life of Rockport 2"

Clauses in the complex contract prohibit AEP from taking action that “will
materially adversely affect the operation, safety, capacity, economic useful life or
any other aspect of Unit 2” and from creating or incurring liens, except in certain
circumstances.

The appellate judges found that AEP’s financial promises to Rockport would be
empty after the lease expires and said AEP’s settlements with EPA were its own
responsibility. They said applying a temporary fix and pushing back a permanent
solution would make Rockport’'s owners essentially “responsible for the costs
associated with either upgrading Rockport 2 or shutting it down.” The lease states
that the operating AEP subsidiaries are responsible for “installing, owning and
operating” major environmental controls to comply with regulations.

“AEP traded away Rockport 2’s long-term value in exchange for a more favorable
settlement of claims against their other interests,” the judges said of the 2013
consent decree modification. AEP had argued that deferring the scrubber’s
installation was not only good for itself, but also for the owners, as either party
would have several more years of profit before a scrubber was required. The
judges rejected the argument, saying the plant’'s owners were not part of the
modification.

40f9 . 6/22/17,3:31 PM
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It's unclear if AEP’s lease will be extended. Completed in 1989, Rockport 2 has an
expected useful life anywhere through 2034 to 2049, according to the order.
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RECOMMENDED FOR FULL-TEXT PUBLICATION
Pursuant to Sixth Circuit 1.O.P. 32.1(b)

File Name: 17a0119p.06

UNITED STATES COURT OF APPEALS

FOR THE SIXTH CIRCUIT

WILMINGTON  TRUST COMPANY, a Delaware -
corporation, acting in its capacity as owner trustee of
AEGCO Trust 1, AEGCO Trust 2, AEGCO Trust 5,
1&M Trust 1, I&M Trust 2, and &M Trust 5, and not

i their individual i
1n thelr mdividual capacitics, o S No. 16-3496
Plaintiff-Appellant,

AEP GENERATING COMPANY, an Ohio corporation;
INDIANA MICHIGAN POWER COMPANY, an Indiana
corporation,

Defendants-Appellees.

Appeal from the United States District Court
for the Southern District of Ohio at Columbus.
No. 2:13-cv-01213—Edmund A. Sargus, Jr., Chief District Judge.

Argued: March 9, 2017
Decided and Filed: June 8, 2017

Before: CLAY, SUTTON, and GRIFFIN, Circuit Judges.

COUNSEL

ARGUED: Richard P. Bress, LATHAM & WATKINS LLP, Washington, D.C., for Appellant.
David L. Elsberg, QUINN EMANUEL URQUHART & SULLIVAN, LLP, New York, New
York, for Appellees. ON BRIEF: Richard P. Bress, Edward J. Shapiro, Drew C. Ensign,
Benjamin W. Snyder, LATHAM & WATKINS LLP, Washington, D.C., Stephen E. Chappelear,
Russell J. Kutell, FROST BROWN TODD LLC, Columbus, Ohio, for Appellant. David L.
Elsberg, Sanford 1. Weisburst, Peter E. Calamari, Rollo Baker, QUINN EMANUEL
URQUHART & SULLIVAN, LLP, New York, New York, for Appellees.
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AMENDED OPINION

GRIFFIN, Circuit Judge. Nearly twenty years after defendants built, sold, and leased
back a coal-burning power plant, they committed to either make over a billion dollars of
emission control improvements to the plant, or shut it down. Defendants did so by way of a
consent decree, resolving various lawsuits involving alleged Clean Air Act violations at their
other power plants. The genesis of this dispute is what happened next: they successfully
obtained a modification to the consent decree providing that these improvements need not be
made until after their lease expired, thus pushing their commitments to improve the air quality of
the plant’s emissions to the plant’s owners (represented here by plaintiff, their trustee). The
district court held this encumbrance did not violate the terms of the parties’ contracts governing
the sale and leaseback arrangement, and that plaintiff’s breach of contract claims precluded it
from maintaining an alternative cause of action for breach of the covenant of good faith and fair
dealing. We affirm in part, reverse in part, and remand for further proceedings consistent with

this opinion.

Affiliates American Electric Power and Indiana Michigan Power Company (collectively,
AEP or defendants) sell, transmit, and distribute electric power. In the 1980s, they built two
large coal-burning power plants in Rockport, Indiana, dubbed “Rockport 1” and “Rockport 2.”
Among the largest of their kind in the country, these units are efficient, low-cost, and “relatively
young.” Defendants completed Rockport 2, the focus of this litigation, in 1989, and it has an
expected economic useful life of forty-five to sixty years—through 2034 to 2049.

A.

Defendants financed Rockport 2’s construction through a sophisticated sale and
leaseback arrangement with investor-owned trusts (collectively, owners). Finalized in 1989, the
arrangement largely functions as follows: each investor formed a pair of trusts (one for each

defendant); each trust purchased a portion of defendants’ interest in Rockport 2; and each trust
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leased the interest back to defendants for a period of thirty-three years—through December 7,
2022. As aresult, the owners receive annual rent payments, tax and accounting benefits, and, as
important here, the value of Rockport 2 after the lease expires (what the parties call its “residual

value”).

With this complex deal came several interlocking instruments. Two sections from two of
these instruments are at the core of the owners’ claims, each providing some protection to the
plant’s residual value. First, Section 6.01(j) of the Participation Agreement broadly prohibits
AEP from “tak[ing] any action ... which will materially adversely affect the operation, safety,
capacity, economic useful life or any other aspect of Unit 2 . . ..” Second, Section 7 of the
Facility Lease provides that AEP “shall not directly or indirectly create, incur or suffer to exist
any Lien™ on Rockport 2, “except Permitted Liens.” There are seventeen types of Permitted

Liens, with “clause (x)” being the focal point of this appeal:

rights reserved to or vested in any Governmental Authority to condemn or
appropriate the Undivided Interest, Unit 2, any Modification, the Unit 2 Site, the
Unit 2 Site Interest, the Common Facilities, the Easements, the Rockport Plant
Site or the Rockport Plant, or to control or regulate any of the foregoing or the use
thereof in any mannerf. ]

B.

Beginning in 1999, the United States Environmental Protection Agency, many states, and
private environmental organizations commenced numerous environmental lawsuits against
several AEP affiliates, including defendant Indiana Michigan Power Company. These lawsuits,
consolidated in the Southern District of Ohio, alleged AEP’s affiliates modified thirteen power
plants across the country without installing certain pollution controls in violation of the Clean

Air Act. There was no allegation of misfeasance at Rockport, and the owners were not involved.

The parties to these lawsuits resolved the claims by way of a consent decree approved by
the district court in 2007. Of import, the consent decree required AEP to modify both Rockport
plants (notwithstanding the lack of alleged violations at these facilities). For Rockport 2, AEP

M The Facility Lease separately defines Liens, and the parties do not dispute defendants’ actions, as set forth
here, encumbered Rockport 2 with a Lien under the Facility Lease’s definition.
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agreed to install emissions-limiting devices by December 31, 2019. One of these devices, a

scrubber, reduces sulfur dioxide emissions and costs approximately $1.4 billion.

Defendants later sought to alter this agreement. Initially, they requested permission to
install a substantially less expensive pollution control system in place of the scrubber. Following
opposition from various plaintiffs, the parties agreed to modify the consent decree in 2013.
Regarding Rockport 2, AEP agreed to install the less expensive system by April 16, 2015, and
“Retrofit, Retire, Re-power, or Refuel” it by December 31, 2028. “Retrofit” means installing a
scrubber, “Retire” means “permanently shut down and cease to operate the Unit,” “Re-power”

means replacing the coal-burning technology, and “Refuel” means converting it to natural gas.

The effect of the modification is substantial. By pushing the “Retrofit, Retire, Re-power,
or Refuel” requirement to 2028 (six years after the expiration of the Facility Lease), the owners
are now responsible for the costs associated with either upgrading Rockport 2 or shutting it

down.
C.

Plaintiff, the owners’ trustee, commenced this litigation in the Southern District of New
York a few months after the entry of the amended consent decree. It alleged three causes of
action that are relevant for our purposes: (1) breach of the Facility Lease by imposing an
impermissible Lien; (2) breach of Section 6.01(j) of the Participation Agreement by taking an
action that materially adversely affected the economic useful life of Rockport 2; and (3) breach
of the covenant of good faith and fair dealing by curtailing Rockport 2’s economic useful life.
The New York district court transferred the case to the Southern District of Ohio pursuant to

28 U.S.C. § 1404(a).

On January 13, 2015, the district court dismissed the Facility Lease claim, holding that
the consent decree’s requirements, as modified, constituted a Permitted Lien under Section 7.
On March 28, 2016, the district court dismissed the Participation Agreement claim, reasoning the
Permitted Lien’s specific authorization governed over the Participation Agreement’s more
generalized prohibition, and concurrently denied the owners’ motion for partial summary

judgment. It also dismissed the good faith and fair dealing claim as duplicative of the express
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breach of contract claims. Following voluntary dismissal of the remaining claims, the district

court entered judgment in favor of defendants. Plaintiff filed a timely notice of appeal.
II.

A.

We review the district court’s dismissal of the owners’ claims—under both Rule 12(c)
and 12(b)(6)—de novo. Florida Power Corp. v. FirstEnergy Corp., 810 F.3d 996, 999-1000
(6th Cir. 2015). We take as true all well-pleaded material allegations in the opposing party’s
pleadings, and affirm the district court’s grant of the motion only if the moving party is entitled

to judgment as a matter of law. Id.

We review the district court’s decision on the owners’ motion for summary judgment de
novo. Thomas M. Cooley Law Sch. v. Kurzon Strauss, LLP, 759 F.3d 522, 526 (6th Cir. 2014).
“Summary judgment is proper when, viewing the evidence in the light most favorable to the
nonmoving party, there is no genuine dispute as to any material fact and the moving party is

entitled to judgment as a matter of law.” Id.
B.

New York law governs this dispute pursuant to the terms of the applicable instruments’
choice of law provisions. “Under New York contract jurisprudence, the intent of the parties
controls and if an agreement is complete, clear and unambiguous on its face, it must be enforced
according to the plain meaning of its terms.” Beardslee v. Inflection Energy, LLC, 31 N.E.3d 80,
84 (N.Y. 2015) (internal quotations and brackets omitted). “This principle is particularly
important in the context of real property transactions, where commercial certainty is a paramount
concern, and where the instrument was negotiated between sophisticated, counseled business
people negotiating at arm’s length.” S. Rd. Assocs., LLC v. Int’l Bus. Machines Corp.,
826 N.E.2d 806, 809 (N.Y. 2005).

“Whether a contract is ambiguous is a question of law.” Banos v. Rhea, 33 N.E.3d 471,
475 (N.Y. 2015). “An agreement is unambiguous if the language it uses has a definite and

precise meaning, unattended by danger of misconception in the purport of the agreement itself,
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and concerning which there is no reasonable basis for a difference of opinion. Ambiguity in a
contract arises when the contract, read as a whole, fails to disclose its purpose and the parties’
intent, or when specific language is susceptible of two reasonable interpretations.” Ellington v.
EMI Music, Inc., 21 N.E.3d 1000, 1003 (N.Y. 2014) (internal quotations, citations, and brackets
omitted). An ambiguous contract usually “presents a question of fact that may not be resolved
by the court on a motion for summary judgment.” Five Corners Car Wash, Inc. v. Minrod
Realty Corp., 20 N.Y.S.3d 578, 579-80 (N.Y. App. Div. 2015) (citation omitted). However, “it
is the responsibility of the court to interpret” an ambiguous contract when the parties, as here, do
not offer extrinsic evidence with respect to the ambiguity’s meaning. Cellutech, Inc. v.
Watertown Indus. Ctr. Local Dev. Corp., 839 N.Y.S.2d 890, 891 (N.Y. App. Div. 2007); see also
Mallad Const. Corp. v. Cty. Fed. Sav. & Loan Ass’n, 298 N.E.2d 96, 99 (N.Y. 1973).

Courts must review the “entire contract,” considering “particular words ... not as if
isolated from the context, but in the light of the obligation as a whole and the intention of the
parties as manifested thereby.” Riverside S. Planning Corp. v. CRP/Extell Riverside, L.P.,
920 N.E.2d 359, 363 (N.Y. 2009) (brackets omitted). That is, “[flJorm should not prevail over
substance and a sensible meaning of words should be sought.” 1d. (citation omitted). “Although
all portions of a contract should be read together to determine its meaning, courts may not distort
the meaning of words, under the guise of interpretation, so as to create a new contract.” Banos,
33 N.E.3d at 476 (internal citation omitted). In reading a contract as a whole, a court must not
render any provision meaningless. Beal Sav. Bank v. Sommer, 865 N.E.2d 1210, 1213 (N.Y.
2007). Finally, a court reads together related instruments executed at the same time. In re

Herzog, 93 N.E.2d 336, 339 (N.Y. 1950).
II1.

The crux of this dispute is whether AEP’s commitment to have a scrubber installed at
Rockport 2 after the lease expires constitutes an exception to Section 7’s “no lien” provision

under Permitted Lien clause (x). To fit within this exception, the scrubber mandate must (1) be a



Exhibit RCS-20
Case No. 2017-00179
Page 7 of 12

No. 16-3496 Wilmington Trust Co. v. AEP Generating Co., et al. Page 7

right “reserved to or vested in any Governmental Authority”2

that (2) involves the power “to
condemn or appropriate” or “to control or regulate” Rockport 2 “in any manner.” The district
court broadly construed clause (x), reasoning “the word ‘vested’ is not limited or modified by
any restriction on how the Governmental Authority may come to acquire the power to regulate or
control Rockport 2. As such, the only reasonable reading of the definition is that it could include
powers of Governmental Authorities such as the EPA to negotiate and settle by agreement with
the Defendants.” This reading conflicts with clause (x)’s plain meaning and the Facility Lease as

a whole.

First, the district court conflated the Facility Lease’s careful use of verb tense. “Reserved
to or vested in” plainly connotes a current ability to exercise a present or future right. Compare
Vested, Black’s Law Dictionary (6th ed. 1990) (“Fixed; accrued; settled; absolute; complete. . . .
Rights are ‘vested’ when right to enjoyment, present or prospective, has become property of
some particular person or persons as present interest[.]”), and Vested Right, Black’s Law
Dictionary (6th ed. 1990) (“Immediate or fixed right to present or future enjoyment and one that
does not depend on an event that is uncertain.”), and Reserved, Black’s Law Dictionary (6th ed.
1990) (“Retained, kept or set apart[.]”), with Vest, Black’s Law Dictionary (6th ed. 1990) (“[T]o
give an immediate, fixed right of present or future enjoyment.”), and Reserve, Black’s Law
Dictionary (6th ed. 1990) (“To keep back . . . for future or special use[.]””). Therefore, “reserved
to or vested in” means existing rights to act in the present or future at the time of the Facility

Lease’s execution, but excludes rights that vest in the future.?

Based on this plain language reading, we look to what rights the EPA (as a Governmental
Authority) had to condemn, appropriate, control, or regulate Rockport 2 when the parties
finalized the sale and leaseback arrangement. At that time, the EPA had the general power to
commence proceedings to enforce the Clean Air Act and to settle such proceedings through a

consent decree. 42 U.S.C. § 7413(b), (g). And it exercised this power by initiating and

%“Governmental Authority” means “any Federal, state, county, municipal, foreign, international, regional
or other governmental authority, agency, board, body, instrumentality or court.”

3Indeed, Section 8 of the Facility Lease differentiates between “vesting” and “shall vest” in the context of
securing title to certain property after a condition precedent, reflecting that the parties further appreciated the
temporal difference between these two terms.
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ultimately settling enforcement litigation against various AEP affiliates for alleged Clean Air Act
violations at other coal-burning power plants. But it did not do so with respect to Rockport 2.
Rather, having made no allegations regarding the owners’ plant, the EPA gained the ability to
impose the scrubber requirement only by virtue of the consent decree agreed to by its lessees—
one whereby AEP traded away Rockport 2’s long-term value in exchange for a more favorable

settlement of claims against their other interests.

For defendants to prevail, therefore, they must show the Facility Lease expressly allowed
them to “create” a right for the EPA to condemn, appropriate, control, or regulate Rockport 2
independent of its abilities under the Clean Air Act. The district court found such support in
Section 7’s prefatory language: “The Lessee shall not directly or indirectly create, incur or suffer
to exist any Lien . . . except Permitted Liens.” This language, reasoned the district court,

“suggests that the Defendants may take actions to ‘create’ Permitted Liens.”

This is only half-right. True enough, the Permitted Lien’s definition allows AEP to
create Liens, like those arising during the normal course of regular operations. This would
include, for example, those Liens made “in connection with any Modification or arising in the
ordinary course of business” under Permitted Lien clause (v) or replacement parts under
Permitted Lien clauses (xv) and (xvi). However, the district court’s untethered interpretation
ignores Section 7’s “suffer to exist” preface and the “reserved to or vested in” clause. Given the
latter’s plain meaning, AEP cannot create clause (x) liens and instead may allow them only to
suffer to exist; to read “create” as an all-encompassing right, as the district court did, renders
these other phrases superfluous. See Beal, 865 N.E.2d at 1213 (courts must not render any
provision meaningless); see also Bombay Realty Corp. v. Magna Carta, Inc., 790 N.E.2d 1163,
1165 (N.Y. 2003) (“All parts of a contract must be read in harmony to determine its meaning.”).
In sum, the “create” language of Section 7 does not support defendants’ position that the Facility
Lease permitted them to vest—i.e., create after the fact—additional powers in the EPA not

already provided at the time of the parties’ agreement.

Second, the district court failed to construe the Facility Lease as a whole. New York
contract law focuses both on the forest and the trees when determining a contract’s meaning. It

does so, however, under the proviso of not breathing life into certain terms so as to rewrite
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contractual obligations: “Although all portions of a contract should be read together to
determine its meaning, courts may not distort the meaning of words, under the guise of
interpretation, so as to create a new contract.” Banos, 33 N.E.3d at 476 (internal citations
omitted); see also Beardslee, 31 N.E.3d at 84 (“Courts may not by construction add or excise
terms, nor distort the meaning of those used and thereby make a new contract for the parties

under the guise of interpreting the writing.” (alterations and citations omitted)).

Yet, this is exactly what the district court did when it broadly construed clause (x).
By reading the Facility Lease to allow AEP to settle litigation regarding alleged Clean Air Act
violations at other plants by way of a consent decree affecting Rockport 2 and then encumber the
owners’ interests in Rockport 2 via the 2013 modification, the district court gave AEP carte
blanche authority to avoid the very “Permitted Lien” clause that covers judgments and awards
against defendants’ interests in Rockport 2—clause (vii). Under that clause, AEP can pass a
judgment Lien to the owners only if they appeal in good faith, set aside adequate reserves, and
ensure that the Lien does not “involve any danger of the foreclosure, forfeiture or loss” of
Rockport 2, or any use thereof. The district court’s view of clause (x) renders this provision
nugatory. Beal Sav. Bank, 865 N.E.2d at 1213; cf. Gallo v. Moen, Inc., 813 F.3d 265, 269 (6th
Cir. 2016) (warning against construing contract language “to find ‘elephants in mouseholes’)

(quoting Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 468 (2001)).

Nor does the district court’s buttressing of its Permitted Lien reading with reference to
the modification provisions in Section 8 of the Facility Lease withstand scrutiny. Section 8(c)
contemplates AEP would have to expend capital to operate and maintain Rockport 2 during the

lease, including making either mandatory or permissive ‘“Modifications”:

The Lessee, at its expense . . . shall participate in the making of any Modification
required by the Operating Agreement or, subject to Section 8(h), by any
Applicable Law or Governmental Action. In addition, the Lessee, at its expense
..., from time to time may participate in the making of any Modification that the
Lessee may deem desirable in the conduct of its business; provided, however, that
the Lessee shall not have the right to participate in the making of any such
optional modification that will materially diminish the value or utility of Unit 2 or
materially reduce its remaining useful life.
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(Emphasis omitted.) Section 8(d)(iii) additionally provides that in the case of “Severable
Modifications” that are “required by the Operating Agreement or by Applicable Law or
Governmental Action,” the owners (assuming they did not finance it) have the option to either
rent or purchase that modification at the end of the lease. One specific type of Severable
Modification enumerated by the Facility Lease is the installation of a scrubber “that is required
by Applicable law.” Because the Facility Lease defines “Applicable Law” as including
“decrees” and “‘orders,” the district court reasoned the 2013 modification’s scrubber mandate

“would be a Severable Modification.”

This reasoning is not convincing. It is true the plain language of Section 8 shows the
parties contemplated AEP might have to install a scrubber at Rockport 2 during the lease. But
the modification provision of Section 8(c) only becomes applicable if AEP actually takes part in
“the making of any Modification.” (Emphasis added.) And Section 8(d) only speaks in terms of
modifications that are installed at Rockport 2; under Section 8(d)(iii), AEP retains title to any
unfinanced Severable Modification, and the owners have the option to either purchase or rent it
for a certain value. The plain language of Section 8 only makes sense if AEP actually installs the

scrubber. It does not apply to commitments to do so in the future.

We reject AEP’s attempt to recast the lack of a current scrubber as something that is good
for both parties. In AEP’s view, because the 2013 modification “deferred the obligation to
install the scrubber until 2028, and provided other options that could achieve the same emission
reductions, the Owners have several more years (during which they may operate Rockport 2
without a scrubber) to evaluate which of [their] options is most economically and operationally
advantageous under the regulatory and market conditions that then exist.” AEP may very well
be right that the modification is economically beneficial to the owners. However, that is a
different agreement—one the owners were not a part of, and one that is outside the four corners

of the Facility Lease.”

*The same goes for AEP’s request that we look outside the contract to what one of the owners said at the
time of entry of the original consent decree. See S. Rd. Assocs., 826 N.E.2d at 810 (when a contract is unambiguous,
“extrinsic evidence such as the conduct of the parties may not be considered”).
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Accordingly, the district court erred in holding that the consent decree, as modified,

constituted a “Permissible Lien” under Section 7 of the Facility Lease.”
IV.
On remand, we provide the following instructions.

First, the district court dismissed the owners’ Section 7 claim relatively early on in this
litigation pursuant to Rule 12(b)(6). Its reasoning in doing so served as the foundation for
dismissing the Section 6.01(j) claim. Like the district court, the parties equally recognized the
starring role the Permitted Lien exception plays in this case, devoting a majority of submissions
and nearly all of oral argument to Section 7’s particular language governing Permitted Liens.
Given that section unambiguously supports the owners’ position—language which “must be
enforced according to the plain meaning of its terms,” Beardslee, 31 N.E.3d at 84—we reverse

the district court’s dismissal of the owners’ Section 7 claim.

Second, the owners sought partial summary judgment below on their Section 6.01(j)
claim, requesting the district court “determine that . . . if Defendants’ actions ‘materially
adversely affected’ Lessors’ Undivided Interests in Rockport 2 (a fact issue reserved for later
determination), then Defendants breached Section 6.01(j).” The district court declined, and
granted AEP’s motion for partial judgment on the pleadings and motion to dismiss the Section
6.01(j) claim on the ground that Section 7’s Permitted Lien exception excused AEP’s alleged
noncompliance with Section 6.01(j). Having resolved the Permitted Lien issue in the owners’
favor, we reverse the district court’s dismissal of the Section 6.01(j) claim, vacate the denial of

partial summary judgment, and remand for further proceedings.

Finally, we affirm the district court’s dismissal of plaintiff’s breach of the covenant of

good faith and fair dealing claim as duplicative of the breach of contract claims.

®We therefore need not consider the owners’ alternative argument that the scrubber mandate does not fall
within the “required by Applicable Law” exception, nor need we opine (as the district court did) on whether Section
7’s Permitted Lien provision conflicts with Section 6.01(j).
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V.

For these reasons, we affirm in part and reverse in part the district court’s judgment, and

remand for other proceedings consistent with this opinion.
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INTRODUCTION

In this chapter we consider the merits of a general standard of
reasonable rates that has received at least verbal support from many
sources: judges, public service commissioners, academic economists,’
and public utility representatives, This is the standard of the
hypothetical competitive price. Regulation, it is said, is a substitute
for competition. Hence its objective should be to compel a regulated
enterprise, despite its possession of complete or partial monopoly, to
charge rates approximating those which it would charge if free from
regulation, but subject to the market forces of competition.

This is an intriguing proposition in view of the contention, familiar
to economists, that, under a wide range of conditions, purely
competitive prices are socially optimum prices. One of its possible
virtues is that it may offer definite answers to two formidable sets of
questions raised in the preceding chapters: first, questions as to the
relevant definitions of “cost of service” and “value of service”; and
second, questions as to the respective roles of cost factors and of
value or demand factors in price determination. Should cost, for
example, be taken to mean original cost or replacement cost, marginal
cost or average cost, fixed cost or avoidable cost? Let these and similar
questions be resolved by a comparison with the types of costs that
govern competitive-price determination.

Should differences in rates of charge for different classes of service
be based entirely on cost differences or should they depend in part on
value differences {differences in the own price elasticity of demand for

-the respective services)? Again, let the answer depend on whether

firms producing multiple products under competition can and do
practice price discrimination. And so on with respect to all of the
other debated issues of ratemaking policy.

During the years of rapid inflation, the defense of a purely
competitive-price standard has come largely from representatives for
investor interests or for the public-utility companies, who object to an
original-cost rule of ratemaking on the ground that it unfairly deprives
utility stockholders of the hedges against inflation said to be enjoyed
by the owners of equities in unregulated enterprise. This is a forcible
objection, the merits of which will be discussed in the chapters on the
rate base and the fair rate of return. But one may surmise that the
alternative of a purely competitive price norm would lose its charm
for many of these writers were they to face the full implications of its
adoption. In a dynamic economy, unrestrained rivalry is supposed to
be a pretty tough game, sometimes leading to individual or corporate
bankruptcy.
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PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA
CHARLESTON

At a session of the PUBLIC SERVICE COMMISSION OF WEST VIRGINIA in
the City of Charleston on the 30th day of December 2014.

CASE NO. 14-0546-E-PC

APPALACHIAN POWER COMPANY and
WHEELING POWER COMPANY,
public utilities.
Petition for acquisition of Mitchell Plant
by Wheeling Power Company.

COMMISSION ORDER

Subject to certain terms, conditions and modifications imposed by the
Commission, this Order adopts the Joint Stipulation and Agreement for Settlement (Joint
Stipulation) recommending the transfer to Wheeling Power Company of an undivided
fifty percent interest in the Mitchell Power Plant (Mitchell Plant), excluding the Conner
Run Fly Ash Impoundment and Dam (Conner Run Impoundment) (the Mitchell Plant,
excluding the Conner Run Impoundment, will be referred to as the Mitchell Settlement
Interest), all as more fully described in this Order and the record in this proceeding.

INTRODUCTION

There have been innumerable variations of the theme that the “Mills grind slowly,
but fine.” In the legal profession, it is frequently quoted as “The Wheels of Justice turn
slowly but exceedingly fine.”!

For some time, the Commission has been considering and evaluating the power
supply needs of the Appalachian Power Company (APCo) and Wheeling Power
Company (WPCo) (collectively, Companies). Much of this consideration took place in
the formerly consolidated Transfer and Merger Cases (see below for a brief history of
those cases). The Commission’s December 13, 2013 Order in those cases resolved a
number of issues related to the power supply needs of the Companies by approving the
transfer of a two-thirds interest in Unit No. 3 of the John E. Amos Plant (Amos 3), but it
left a number of issues to be resolved, significant among which were the potential merger
of APCo and WPCo and the location of a long-term source of power to serve WPCo’s
needs.

' "The mills of the gods grind slowly, but they grind exceeding fine.” Sextus Empiricus, 3d Century

Greek philosopher.
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This proceeding presents the Commission with a proposal relating to the future
capacity and energy requirements and resources of WPCo. The proposal in this case
springs from the Commission requirement that APCo present an updated plan to serve the
load of WPCo after a merger of APCo and WPCo. Companies stated that the merger of
APCo and WPCo was not practicable at this time and proposed instead the transfer of a
portion of the Mitchell Assets to WPCo to serve the power supply needs of WPCo in
place of the current wholesale power contract between WPCo and AEP Generation
Resources Inc. (Generation Resources) by which WPCo is currently served.

Much has transpired in this and related proceedings and in the electric industry
generally since the filing of the original cases before this Commission involving the
proposed transfer of Amos 3 and the fifty percent common ownership of the Mitchell
Plant.> Unfortunately, what has transpired has not provided clarity or certainty to this
proceeding. Significant uncertainties confronting the Commission, including the overlay
of a volatile economy, the proposals involving Rule 111(d) promulgated by the EPA,> the
dynamics of a significant political shift at the state and federal levels, the concerns with
the electric infrastructure as highlighted by the polar vortex of 2014, and the future role
generally of coal in electric generation, given the monumental impact and developments
in recent gas exploration and development, have all led to a crystal ball that is at best
murky.

It would be great if we had the opportunity to wait for crystal clarity and for all of
these issues to resolve themselves. We do not. In fairness to the parties, and consistent
with our statutory obligation, we are required to rule on the transaction now and not at
some future, more “propitious” or more nearly perfect time. We can only exercise our
best judgment and take a path that seems fair and reasonable and consistent with our
statutory obligations. It is in that context that the Commission has examined this record,
including the Joint Stipulation executed by virtually all of the parties (and objected to by
none), relating to the possible sale of a fifty percent interest in the Mitchell plant to
WPCo.

The Need for Power to Serve the Load of WPCo

WPCo is currently served by a wholesale contract with Generation Resources, but
the Commission views this as an interim arrangement. It is not a long-term source of
power for the WPCo load. December 13, 2013 Order in Case No. 12-1655-E-PC at 34.
Accordingly, in order to address the issue of the long-term source of power for WPCo,
the Commission directed APCo to file an updated plan to serve the WPCo load.

®  See, Case No. 12-1655-E-PC.

The Environmental Protection Agency (EPA), on June 2, 2014, issued its proposed Carbon Pollution
Emission Guidelines for Existing Stationary Sources: Electric Utility Generating Units, commonly
referred to as the proposed Clean Power Plan, under Section 111(d) of the Clean Air Act.
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In their Updated Plan filed March 4, 2014, in this case, in order to address the
power supply needs of WPCo, Companies proposed the transfer to WPCo of 780 MW of
generating capacity (800 MW nominal capacity) currently owned by Generation
Resources and consisting of the Mitchell Assets of Generation Resources. Companies
stated that further action respecting a merger was not practicable before a long-term
source of power for the WPCo load was resolved. Updated Plan at 10-11.

The Commission has reviewed the evidence in this proceeding and in the Merger
Case and the Transfer Case and reiterates its conclusions from its December 13, 2013
Order in Case No. 12-1655-E-PC that the Mitchell Assets would provide sufficient
capacity to serve the WPCo load. December 13, 2013 Order in Case No. 12-1655-E;-PC
at Finding of Fact No. 46.

PROCEDURAL BACKGROUND*

History of Case Nos. 11-1775-E-P and 12-1655-E-PC

On December 16, 2011, Companies filed a petition for a further evaluation of a
possible merger of APCo and WPCo. That filing was docketed as Case No. 11-1775-E-P
(Merger Case).

On December 18, 2012, APCo filed a Petition for Commission consent in
advance, pursuant to W.Va. Code §24-2-12, of (i) an arrangement for the transfer to
APCo of 1,647 MW of generating capacity (specifically, a two-thirds interest in Amos 3
and an undivided one-half interest in the Mitchell Plant), then owned by APCo affiliate,
Ohio Power Company, and (ii) associated affiliated agreements. The Commission
docketed that filing as Case No. 12-1655-E-PC (Transfer Case).

The Commission consolidated the cases and held several days of evidentiary
hearings regarding the two petitions. Order of June 6, 2013, and hearings of July 16-18,
2013.

On December 13, 2013, the Commission (i) approved the acquisition by APCo of
two-thirds of Amos 3, (ii) deferred ruling on the acquisition by APCo of one-half of the
Mitchell Plant, and (iii) deferred ruling on the Merger Case pending APCo filing and
receiving approval from this Commission of a capacity resource plan to include sufficient
capacity to serve the WPCo load.

* Greater detail regarding the procedural backgrounds of these cases can be found at the December 13
and 30, 2013 Commission Orders in Case Nos. 11-1775-E-P and 12-1655-E-PC.
December 13, 2013 Order:
http://www.psc.state.wv.us/scripts/WebDocket/ViewDocument.cfm?CaseActivitylD=385334.
December 30, 2013 Order:
http:/www.psc.state.wv.us/scripts/ WebDocket/ViewDocument.cfm?Case ActivitylD=386223
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The Commission also authorized a Base Rate Surcharge to be effective on the
finalization of the transfer of the Amos 3 capacity to APCo, subject to certain conditions.
The Commission required the parties to submit Base Rate Surcharge calculations and
comments. The December 13, 2013 Order closed Case No. 12-1655-E-PC, but allowed
Case No. 11-1775-E-P to remain open.

On December 30, 2013, after receiving filings regarding the Base Rate Surcharge
from Companies, Commission Staff (Staff), and the Consumer Advocate Division
(CAD), the Commission approved the Base Rate Surcharge, and closed Case No.
12-1655-E-PC.

Current Proceeding

On March 4, 2014, Companies filed a plan (Updated Plan) to serve the WPCo load
by transferring an undivided fifty percent interest of Generation Resources in the Mitchell
Plant and associated facilities (Mitchell Assets) from Generation Resources to WPCo at
net book value (Mitchell Transfer). Companies stated that, according to the March 4,
2014 Updated Plan, (i) the WPCo supply contract with Generation Resources will
terminate, coincident with the transfer, (ii) the substitution of the Mitchell Assets for the
WPCo supply contract would move costs from Expanded Net Energy Cost (ENEC) rates
to base rates and conceivably not result in an increase in excess of the ENEC decrease,
(iii) the merger of APCo and WPCo should await final approval by all relevant regulatory
bodies after approval of the WPCo power supply plan, and (iv) the transfer fulfills the
requirements of W.Va. Code §24-2-12.

On April 8, 2014, the Commission, among other things, initiated Case
No. 14-0546-E-PC as the new docket for processing this request by WPCo to have the
Mitchell Assets transferred to WPCo. The parties to the Merger Case and the Transfer
Case were made parties to the instant proceeding. These parties are Companies, CAD,
Staff, West Virginia Energy Users Group (WVEUG), Sierra Club, West Virginia Citizen
Action Group (WVCAG), West Virginia Oil & Natural Gas Association (WVONGA),
West Virginia State Building & Construction Trades Council, AFL-CIO (the Council),
and SWVA, Inc. (SWVA).

On July 21, 2014, the Commission issued an Order establishing the current
procedural schedule that included an evidentiary hearing to begin September 17, 2014.

Hearing and Subsequent Filing of Joint Stipulation

On September 17, 2014, the Commission convened the scheduled evidentiary
hearing. The parties indicated that they had substantially concluded negotiations among
all parties and had reached a settlement in principle that encompassed all issues in the
case. The parties asked for additional time to reduce the agreement to writing and file it
with the Commission. The Commission directed the parties to file the written joint
stipulation as soon as it was prepared.

4
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On October 9, 2014, Companies filed the Joint Stipulation (attached to this Order
as Appendix A), signed by all parties except SWVA (Stipulating Parties). The
Companies and SWVA represented that SWVA does not object to the Joint Stipulation.

On October 21, 2014, the Commission convened a hearing on the Joint
Stipulation.

Summary of the Joint Stipulation and Differences between the Transaction as Proposed
and as Modified by the Joint Stipulation

The Joint Stipulation modifies the transfer proposed in the Companies’ Updated
Plan in several significant ways that will be discussed in more detail below. First, the
Conner Run Impoundment is excluded from the interest in the Mitchell Plant to be
transferred. Second, under that arrangement, WPCo will have no responsibility for future
Conner Run Impoundment costs and will have no ownership interest in water discharged
into the Conner Run Impoundment. Third, although the full Mitchell Settlement Interest
will be conveyed to WPCo, only 82.5 percent of the Mitchell Settlement Interest will be
included in the Companies’ rates for a period of up to five years after the transfer.
Fourth, there are provisions for the sharing of energy and capacity margins from PJM
sales from the rate-based portion of the Mitchell Settlement Interest between Companies
and their West Virginia customers during this five-year period. Fifth, Companies will
issue a request for proposals (RFP) for certain future power supply needs, contribute to
the Dollar Energy Fund, and take certain measures relating to energy efficiency and
demand response (EE/DR). Sixth, the transfer will take place at the net book value of the
Mitchell Settlement Interest at the time of transfer, and WPCo will remit $20 million to
Generation Resources as a regulatory adjustment. WPCo will record a regulatory asset to
be included in rate base and will be allowed to set rates based on a return on, and of, this
$20 million amount. Costs associated with this regulatory asset will be recovered over
the remaining depreciable life of the generating facilities associated with the Mitchell
Settlement Interest. Companies and parties to this proceeding reached an agreement and
together proposed in the Joint Stipulation a set of provisions that, in their entirety,
represent the Stipulating Parties’ recommended resolution of this proceeding.

On November 19, 2014, Companies filed a proposed order. Attached to the
proposed order were two documents that had been referenced during the October 21,
2014 hearing, the (i) “Agreement to Effectuate the Terms of the Joint Stipulation and
Agreement for Settlement” (Agreement to Effectuate) and (ii) revised “Mitchell Plant
Operating Agreement” (Revised Operating Agreement). The Stipulating Parties
requested that the Commission grant its consent and approval for WPCo to enter into the
agreements.

On December 5, 2014, the Commission issued an Order. Because the Agreement
to Effectuate and the Revised Operating Agreement required prior consent of the
Commission as affiliated agreements under W.Va. Code §24-2-12, and because those
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documents had not been before the Commission during either of the previous hearings in
this case, the Commission scheduled an additional hearing to review those agreements.

On December 11, 2014, the Commission convened a hearing for the primary
purpose of reviewing these two agreements. During the course of that hearing the
Commission heard testimony from WPCo witness Phillip J. Nelson and CAD witness
Billy Jack Gregg. By letter filed December 12, 2014, CAD stated that it inadvertently
neglected to move for the admission of CAD Exhibit WP-3 and moved its admission.
The Commission considers all documents identified and marked during that hearing,
including CAD Exhibit WP-3, admitted in the record.

DISCUSSION

Joint Stipulations in General

Chapter 24 of the West Virginia Code contemplates the use of joint stipulations in
Commission proceedings. W.Va. Code §24-1-9(f). This Commission has stated
repeatedly that it values stipulations and the efforts of parties to negotiate and reach
stipulated results. Stipulations in most instances help us to expedite and resolve complex
and difficult regulatory issues by suggesting fair, reasonable and frequently innovative
solutions to those issues. For instance, in its January 28, 2010 Order in Bluefield Gas
Company, Case No. 09-0681-G-42T, the Commission recognized the important role of
stipulations:

The Commission values stipulations and appreciates the efforts of parties to
reach reasonable and just settlements in rate and other proceedings.
Stipulations are a significant assistance to the Commission in carrying out
its statutory duties and frequently resolve many cases in a prompt, fair,
reasonable and expedited fashion based on the arms-length negotiations of
the parties. This can reduce litigation costs for the benefit of all parties and
the ratepayers.

Id. at 2, 3. By the same token, the Commission has an obligation to evaluate joint
stipulations submitted to it in the context of the entire record in a proceeding. Although
we do not frequently alter or change the substantive terms of a joint stipulation, we have
on occasion done so, but we do that with some reluctance.” A joint stipulation is
evidence of what the stipulating parties regard as a reasonable resolution of the case as
among the parties, and is often persuasive to the Commission. The Commission will also
review pre-existing and new issues raised by the Joint Stipulation.

5 Appalachian Power Company and Wheeling Power Company. dba American Electric Power, Case

No. 10-0699-E-42T (March 30, 2011).
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Commission Evaluation of Transaction as Modified

Mitchell is a High-Value Asset with Significant Benefits for the Companies’ West
Virginia Customers and the State of West Virginia.

The Commission is not without prior experience and exposure to the concept of
the significance the Mitchell Plant could play in the West Virginia operations of AEP. In
its December 13, 2013 Order in the Transfer Case, the Commission concluded that the
Mitchell Plant, like the Amos Plant, is a high-quality, environmentally-compliant,
base-load coal plant that has performed well for the AEP system for decades. The
Commission observed that the Mitchell Plant has ample coal supply options because of
its location on the Ohio River and its close proximity to the Appalachian coal fields,
substantially complies with current EPA standards with relatively minor upgrades
(December 13, 2013 Commission Order at Findings of Fact Nos. 47 and 48), and is
expected to continue to provide competitive generation well into the future. Id. at 29-30.
The operational characteristics of the Mitchell Plant have not changed since the
December 13, 2013 Order in the Transfer Case. Company Exh. JDL-D at 5. Although
certain maintenance issues affected the Mitchell Plant performance in 2013 and early
2014, those issues have been resolved. CAD Exh. BJG-D at 12-15; Company
Exh. JDL-R at 8.

Conner Run Impoundment and Indemnification

The inclusion of the Conner Run Impoundment in the Mitchell Transfer was an
issue that was contested by the parties. Companies proposed that the Conner Run
Impoundment should be included in the Mitchell Transfer. Company Exh. CRP-R at 9.
CAD and Staff, however, argued that the Conner Run Impoundment should not be
included in the Mitchell Transfer. CAD Exh. BJG-D at 42; Staff Exh. DWD-D at 13. In
the Joint Stipulation, the Stipulating Parties proposed to the Commission that the Conner
Run Impoundment not be included in the transfer. Further, the Stipulating Parties
proposed that WPCo also have no ownership interest in any water (including any
substances therein) that is discharged into the Conner Run Impoundment. Agreement to
Effectuate at paragraph 2. At the hearing, witnesses for Companies and CAD testified
that the provisions of the Joint Stipulation respecting the Conner Run Impoundment
protect WPCo and its ratepayers from any future potential liability associated with the
Conner Run Impoundment. October 21, 2014 Tr. at 31, 68 (Ferguson); Tr. at 82 (Gregg).

During the December 11, 2014 hearing, WPCo witness Nelson provided testimony
further describing the mechanism by which the Conner Run Impoundment will be
excluded from the Mitchell Assets transferred to WPCo. December 11, 2014 Transcript
at 20-21.

The Commission understands the Stipulating Parties’ resolution of the liability
issues: that lack of ownership pre-transfer of Mitchell and lack of ownership of interest in
the water discharged into the Conner Run Impoundment, post-transfer, equates to no
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liability for WPCo. Given, however, the concerns expressed in the record about the
Conner Run Impoundment and in the interest of erring on the side of caution, the
Commission believes a “belt and suspenders” approach would be better suited to
protecting the ratepayers from the impact of any future liability regarding the Conner Run
Impoundment.  Specifically, the Commission will require that Companies submit
appropriate agreements executed by an AEP corporate entity that will survive the transfer
of the Mitchell Settlement Interest, that will indemnify WPCo and its ratepayers against
any liability, including judgments, fines, penalties or other costs or expenses related to
(i) the Mitchell Plant or its operations, including the Conner Run Impoundment, prior to
the transfer of the Mitchell Settlement Interest to WPCo and (ii) any aspect of the Conner
Run Impoundment subsequent to transfer of the Mitchell Settlement Interest to WPCo.
The Commission is aware that indemnity agreements can be complex, contentious and
complicated and can take on a life of their own. We will not undertake to dictate the
terms of the indemnity agreements. The indemnification may be in a separate, standalone
agreement or as a modification or addendum to the Agreement to Effectuate. The bottom
line, however, is that the indemnity should fully protect WPCo and the WPCo ratepayers
from any liability associated with the Mitchell Plant or its operations, including the
Conner Run Impoundment, prior to the transfer of the Mitchell Settlement Interest to
WPCo and any aspect of the Conner Run Impoundment subsequent to transfer of the
Mitchell Settlement Interest to WPCo.

The Commission will, in this proceeding, promptly review the standalone
document, or the modified agreement, submitted by WPCo, containing the indemnity
provision as an affiliate agreement pursuant to W.Va. Code §24-2-12 and issue an Order
at the close of that review. The Commission will attempt to complete that review within
ten days of submission of those document or documents.

Transfer at Net Book Value and Regulatory Adjustment

The Stipulating Parties have agreed and proposed to the Commission that the
Mitchell Settlement Interest be transferred at its net book value as of the date of transfer.
The Stipulating Parties have also agreed and proposed to the Commission that on transfer
WPCo will remit $20 million to Generation Resources as a regulatory adjustment. The
Commission views the $20 million payment as a form of consideration for eliminating
the Conner Run Impoundment and any future costs and liabilities related to the Conner
Run Impoundment from the Mitchell Settlement Interest. WPCo will record a regulatory
asset to be included in rate base and will be allowed to set rates based on a return on, and
of, that $20 million amount. Costs associated with this regulatory asset will be recovered
over the remaining depreciable life of the generating facilities associated with the
Mitchell Settlement Interest. At the hearing on the Joint Stipulation, Company witness
Ferguson described the treatment of this $20 million amount, and CAD witness Gregg
testified that it was acceptable to CAD. Tr. at 32 (Ferguson); Tr. at 81 (Gregg). The
Commission finds that these provisions of the Joint Stipulation are reasonable and will
adopt them.
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Reflection of the Mitchell Settlement Interest in Rates and Base Rate Surcharge

Initially, the parties disagreed regarding the details of transfer of the Mitchell
Plant. Companies argued that the entire fifty percent interest of Generation Resources
should be transferred. Companies also noted that Generation Resources would need to
reevaluate the prospect of transferring a fraction of its interest in the Mitchell Plant, in the
event that the transfer of only a fraction of its interest was approved. Company
Exh. CRP-R at 9. Staff argued that 82.5 percent of Generation Resources’ interest should
be transferred. Staff Exh. TRE-D at 13. CAD and WVCAG argued that if any of the
Mitchell Plant is to be transferred to WPCo, only fifty percent of Generation Resources’
undivided interest should be transferred. CAD Exh. JRH-D at 6; WVCAG Exh. DAD-D
at 4.

The Stipulating Parties have agreed and proposed to the Commission that the
entire Mitchell Settlement Interest be transferred to WPCo. The Stipulating Parties have
agreed and proposed to the Commission, however, that this entire interest not be reflected
in rates immediately on transfer, but that 82.5 percent of the Mitchell Settlement Interest
be reflected in rates on transfer and that the remaining 17.5 percent of the Mitchell
Settlement Interest not be reflected in rates for a period of up to five years. During that
period, under the Joint Stipulation submitted by the parties, costs and revenues, including
energy, capacity and ancillary service revenue, associated with the remaining portion of
the Mitchell Settlement Interest not reflected in rates (17.5%), will accrue to the benefit
(or detriment) of WPCo shareholders. At the hearing on the Joint Stipulation, witnesses
for Companies and CAD testified that resolution of this issue as set forth in the Joint
Stipulation is reasonable. Tr. at 73 (Ferguson); Tr. at 81 (Gregg). CAD witness Gregg
testified that this provision of the Joint Stipulation effectuates a phase-in of the capacity
from Mitchell into rate base resulting in a better matching of capacity and load. Tr. at 86

(Gregg).

The Commission will adopt the Stipulating Parties’ proposal. Additionally, the
Commission will adopt the Stipulating Parties’ proposal for a Base Rate Surcharge and
offsetting reductions in ENEC charges. The Base Rate Surcharge will end when
Companies’ pending base rate request goes into effect. A comparable surcharge was
implemented for the Amos 3 transfer. As with that surcharge, the Stipulating Parties’
proposal for a Base Rate Surcharge associated with the Mitchell Transfer, as contained in
the Joint Stipulation, is reasonable.

The Joint Stipulation, however, states that if at any time before January 1, 2020,
Companies conclude that circumstances warrant that some or all of the remaining
17.5 percent of the Mitchell Settlement Interest should be reflected in rates, Companies
must file a petition to seek approval of that action. Companies must file as a closed entry
in the instant proceeding, a notice of intent not later than thirty days before the filing of
that petition. The parties to the instant proceeding may take any position they choose
with respect to that petition.
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Energy and Capacity Margin Sharing

An important feature proposed in the Joint Stipulation involves the sharing of
energy and capacity margins from PJM sales from the rate-based portion of the Mitchell
Settlement Interest between the Companies’ West Virginia customers and the
shareholder(s) of WPCo. Such a sharing would end with the inclusion of the initially
non-rate based portion of the Mitchell Settlement Interest in rates. The applicable energy
and capacity margins would be calculated as set forth on Exhibits A & B to the Joint
Stipulation, respectively. As indicated in footnote 1 to Exhibit A to the Joint Stipulation,
energy margin sharing will be based on energy sales into the PJM energy market from the
rate-based portion of the Mitchell Settlement Interest without any offset for load. Energy
margins would be calculated as total energy market sales less fuel and fuel handling
expense, emission allowances, and consumables. Tr. at 55-56 (Ferguson); Joint
Stipulation at paragraph 25(i).

Sharing mechanisms, like that proposed by the Stipulating Parties, have not been
traditional features of West Virginia ratemaking. At hearing, WPCo witness Ferguson
testified that this settlement provision is reasonable and that its inclusion in the settlement
proposal was a significant factor in helping the Stipulating Parties settle their divergent
positions. Tr. at 45, 55-56 (Ferguson). The parties obviously agreed that the sharing
mechanism was reasonable as part of an overall settlement. After deliberating, however,
the Commission has concerns about possible scenarios where this sharing mechanism
may expose ratepayers to net power supply costs on that portion of internal load that is
supplied by Mitchell generation that exceed the actual variable cost of generation.® The
Commission has no way of knowing whether the parties considered this possibility.
Certainly, the Joint Stipulation does not address this potential issue. Although the Joint
Stipulation did not directly address this circumstance, we want to be clear that the
ratepayers will not experience a cost above the actual variable cost of generation because
of the sharing mechanism. Accordingly, the Commission determines for purposes of the
Joint Stipulation and the results of this Order, that the sharing mechanism proposed by
the Stipulating Parties is reasonable and will be adopted, provided, however, the result of
the sharing mechanism will be adjusted, if necessary, so that the sharing mechanism will
not result in a net cost to the ratepayers that exceeds the actual variable cost of
generation. The Commission further notes that the sharing mechanism proposed in the
Joint Stipulation is based on 17.5 percent of the Mitchell Settlement Interest being
excluded from rate base and will cease when none of the Mitchell Settlement Interest is
excluded from rate base. The Joint Stipulation contemplates some other proportion of the
plant being included in rate base, but does not address the impact of such a change on the
sharing calculations. If the proportion of the plant excluded from rate base changes to
some factor between 17.5 percent and zero, the Commission will consider adjusting the
sharing appropriately in future rate proceedings.

We consider the variable cost of generation to be those same cost elements referenced in the Joint
Stipulation for purposes of determining energy margins: fuel and fuel handling expense,
consumables, and emission allowances.

10
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The Need for a Request for Proposals (RFP)

The use and desirability of RFPs are issues that were explored in testimony in the
Transfer Case and the instant proceeding. In these cases we have not required the use of
an RFP. In the Joint Stipulation, the Stipulating Parties agreed that, as a condition of the
Mitchell Transfer as modified, if WPCo or APCo require additional long-term capacity
and energy to meet the future needs of West Virginia customers, on the next occasion
after a final order is issued in this proceeding on which WPCo or APCo seek energy and
capacity in excess of 100 MW for their West Virginia customers, APCo or WPCo would
issue an RFP for such energy and capacity. The Joint Stipulation addresses the
requirement of APCo and WPCo to obtain the next increment of needed energy and
capacity above 100MW subject to the RFP process. It is not clear, however, whether the
17.5 percent share of the Mitchell capacity being designated as non-rate base during the
initial five years after closing is subject to the RFP process if it is needed to address the
load requirements of APCo or WPCo during that five-year period.” The Joint Stipulation
is clear that before WPCo can seek rate base treatment for all or any portion of the
17.5 percent share of the Mitchell Settlement Interest, WPCo must notice the parties to
this proceeding and seek approval for such action before the Commission. The parties to
this proceeding are then free to take whatever position they choose. Because of this
provision, the Commission clarifies that the acceptance of this settlement provision is
conditioned as follows: should either APCo or WPCO have need for all or some portion
of the 17.5 percent non-rate base portion of Mitchell to meet load growth, acquisition of
that remaining Mitchell capacity is not subject to the RFP process. Any use of the
17.5 percent share of Mitchell as rate base and any agreements necessary for that portion
of the Mitchell capacity to be available to APCo are subject to further Commission
approval as provided in the Joint Stipulation. The Commission accepts the Stipulating
Parties’ proposal respecting the issuance of an RFP by APCo or WPCo for any additional
energy or capacity of more than 100 MW, and above the 17.5 percent non-rate base
portion of Mitchell, is subject to the RFP process. The Commission will require that any
future RFP issued because of this Stipulation condition, be filed for review and approval
by the Commission.

Energy Efficiency and Demand Response Programs

The Stipulating Parties agreed and proposed to the Commission that Companies
commit to certain measures generally expanding their EE/DR programs subject to certain
terms. Adoption of this proposal will continue the orderly improvement and increase in
the Companies’ EE/DR programs. The Commission accepts the Stipulating Parties’
proposals respecting EE/DR programs.

For example, APCo may have a need for the additional power and propose to obtain some or all of
the 17.5 percent share through a bilateral contract with WPCo.
11
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Affiliate Agreements

Companies proposed that the Mitchell Transfer would be effected by means of a
series of transactions designed to ensure that the transfer would be accomplished without
producing unintended tax results. These transactions are described in detail in the
Companies’ Updated Plan. Updated Plan at 8-9, Exhibit A. In the final step, NEWCO
Wheeling Inc. will merge with and into WPCo, with WPCo surviving the merger.
Companies filed the form of the Agreement and Plan of Merger of WPCo and NEWCO
Wheeling Inc. as Exhibit E to their Updated Plan and requested the Commission’s
consent and approval of that Agreement and Plan of Merger. No party has raised any
concerns about this agreement that would accomplish the merger of WPCo and NEWCO
Wheeling Inc. The Commission grants its consent and approval for WPCo to enter into
the Agreement and Plan of Merger between WPCo and NEWCO Wheeling Inc.

An additional document, not previously submitted by Companies, was moved into
evidence by CAD during the December 11, 2014 hearing: the Asset Contribution
Agreement between Generation Resources and NEWCO Wheeling Inc. (marked and
entered as WP-3). As described by CAD witness Gregg, WP-3 is the vehicle by which
the assets that are transferred to WPCo by virtue of the merger will first be transferred to
NEWCO Wheeling, Inc., and thence to WPCo via Exhibit E, described above.
December 11, 2014 Transcript at 42-46. No party has raised any concerns regarding
WP-3, and because the document constitutes an integral step in the transfer of assets from
Generation Resources to WPCo, the Commission grants its consent and approval for
WPCo to enter into the Asset Contribution Agreement between Generation Resources
and NEWCO Wheeling Inc.

At the December 11, 2014 hearing, the parties also discussed two other affiliate
agreements® that will be needed for the completion of the Mitchell Transfer, as modified
by the Joint Stipulation, (1) the Revised Operating Agreement among WPCo, Kentucky
Power Company, and American Electric Power Service Corporation and (2) the
Agreement to Effectuate between WPCo and Generation Resources. Companies witness
Ferguson and CAD witness Gregg testified that as of the date of the hearing, the parties
were close to reaching agreement on versions of those agreements to propose to the
Commission for its consent and approval. Tr. at 46 (Ferguson); Tr. at 81-83 (Gregg).
The Stipulating Parties subsequently reached agreement on final versions of those
agreements. On November 19, 2014, Companies filed copies of these agreements and,
together with the other Stipulating Parties, requested that the Commission grant its
consent and approval for WPCo to enter into these agreements as part of its order on the
Joint Stipulation.

The parties also discussed an Asset Contribution Agreement between Generation Resources and
NEWCO Wheeling Inc. No request, however, has been made of this Commission for approval of this
agreement because it is not an agreement between a West Virginia utility and one of its affiliates
within the meaning of W.Va. Code §24-2-12.
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The Commission grants its consent and approval for WPCo to enter into the
Revised Operating Agreement and the Agreement to Effectuate. The terms and
conditions of these agreements are reasonable, neither party thereto is given an undue
advantage over the other, and they do not adversely affect the public in this State. The
Revised Operating Agreement makes very few changes to the current, FERC-approved
operating agreement. These changes are necessary to reflect the transfer of the Mitchell
Settlement Interest to WPCo. Tr. at 82 (Gregg). The Agreement to Effectuate effects the
terms of the Joint Stipulation.

As discussed and directed above, Companies will submit an indemnification
provision as either a standalone agreement or as an amendment or addendum to the

Agreement to Effectuate.

Motion for Protective Order

Companies stated that the direct testimony and certain exhibits thereto of CAD
witness Gregg and the direct testimony of CAD witness James M. Van Nostrand contain
confidential information, and no party has objected to protective treatment of this
testimony and these exhibits. Until the Commission issues a decision on permanent
protective treatment, it will grant interim protective treatment to the redacted portions of
the written direct testimony and exhibits of Mr. Gregg and the direct testimony of
Mr. Van Nostrand. The Commission will restrict disclosure of these documents to parties
who execute a protective agreement and will keep these items segregated from the rest of
the case file and under seal.

The Commission concludes that it is not necessary to resolve the issue of
permanent protective treatment for any of the testimony or exhibits for which permanent
protective treatment has been sought at this time. No entity has requested that the
Commission provide copies of any information for which protective treatment is sought,
and the parties to this proceeding have had access to the confidential information to
prepare their respective positions. Thus, the Commission will continue to segregate and
keep filed under seal the sensitive documents until such future time, if any, that the
Commission receives a Freedom of Information (FOIA) request for the documents.
Upon such filing, the Commission will notify Companies and provide them with the
opportunity to argue whether such documents should be given permanent protective
treatment.

The Merger of APCo and WPCo

As the Commission noted in its December 13, 2013 Order, the prospect of a
merger of APCo and WPCo had been under consideration for some time. Circumstances
have changed markedly since Companies initiated Case No. 11-1775-E-P in 2011. At the
hearing on the Joint Stipulation, Staff witness Eads stated that he regarded the Mitchell
Transfer, as modified by the Joint Stipulation, and the July 31, 2013 Order of the Virginia
State Corporation Commission (VSCC) in Case No. PUE-2012-00141 as precluding

13




Exhibit RCS-22
Case No. 2017-00179
Page 14 of 37

o ————————————————

= —

further consideration of the merger of APCo and WPCo until the VSCC reconsiders its
decision denying transfer of the Mitchell Plant. Tr. at 90 (Eads). The Commission
concludes that it is appropriate to close Case No. 11-1775-E-P. If Companies wish to
propose a merger of APCo and WPCo in the future, they may do so by filing a petition
pursuant to Rule 10 of the Commission’s Rules of Practice and Procedure. The
Commission will consider any such request in a new docket.

Motion to Terminate Pro Hac Vice Admission

On December 17, 2014 Companies requested that the Commission terminate the
pro hac vice admission of Yazen Alami, Esq., in Case Nos. 14-0546-E-PC
and 11-1775-E-PC. Because separate pro hac vice admission is required for every case,
the termination of the case marks the expiration of the admission. Rule 8.0 of the West
Virginia Rules for the Admission to the Practice of Law. Because the Commission is
closing both Case No. 14-0546-E-PC and 11-1775-E-PC with this Order, the motion to
terminate is moot.

FINDINGS OF FACT

1. In the Updated Plan, filed March 4, 2014, Companies proposed a
generation resource transaction that would transfer Generation Resources’ entire interest
in the Mitchell Plant and associated facilities to WPCo at net book value and thereby
provide WPCo with 780 MW of generating capacity (800 MW of nominal capacity).
Updated Plan. Companies proposed that the transfer be accomplished through a series of
near-simultaneous transactions and requested the Commission’s consent and approval for
WPCo to enter into the Agreement and Plan of Merger with NEWCO Wheeling Inc. Id.
The Companies also sought the implementation of a Base Rate Surcharge associated with
the transfer of Generation Resources’ interest in the Mitchell Plant and offsetting ENEC
reductions. Id.

2. The Joint Stipulation, filed October 9, 2014, was executed by Companies,
CAD, Sierra Club, the Council, WVCAG, WVONGA, WVEUG, and Staff, in resolution
of all issues in the case. Joint Stipulation. SWVA did not execute the Joint Stipulation,
but indicated that it did not object to the adoption of the Joint Stipulation. Id. (filing
letter).

3. The Joint Stipulation does not resolve the issues of whether and when any
merger of APCo and WPCo should take place. Id. Because of this Commission’s
approval of the Mitchell Transfer, as modified by the Joint Stipulation, and the July 31,
2013 Order of the VSCC, there is no current need for Case No. 11-1775-E-P to remain
open. October 21, 2014 Tr. at 90 (Eads).

4. The significant differences between the Mitchell Transfer as proposed in
the Updated Plan and as modified by the Joint Stipulation include the exclusion of the
Conner Run Impoundment from the transfer, the exclusion from rate base of 17.5 percent
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of the transferred Mitchell Settlement Interest for up to five years after the transfer, the
sharing of energy and capacity margins from PJM sales from the rate-based portion of the
Mitchell Settlement Interest, and the Companies’ commitment to issuing a request for
proposals (RFP) for certain future power supply needs, to contributing $250,000 in 2014
and $250,000 in 2015 to the Dollar Energy Fund, and to taking certain measures
respecting energy efficiency and demand response.

5. The Agreement to Effectuate provides that WPCo will have no ownership
interest in any water (including any substances therein) that is discharged into the Conner
Run Impoundment.

6. The Mitchell Transfer, as modified by the Joint Stipulation, will take place
at the net book value of the Mitchell Settlement Interest at the time of transfer, and
WPCo will remit $20 million to Generation Resources as a regulatory adjustment. WPCo
will record a regulatory asset to be included in rate base and will be allowed to set rates
based on a return on, and of, that $20 million amount. Costs associated with this
regulatory asset will be recovered over the remaining depreciable life of the generating
facilities associated with the Mitchell Settlement Interest.

7. The Mitchell Transfer, as modified by the Joint Stipulation, provides
benefits to the Companies’ customers and to the State of West Virginia in the form of:
resolution of a long-term power supply for the WPCo load; assistance to low-income
customers; commitments to energy efficiency; commitments to expand funding for
energy efficiency programs; and benefits of continued West Virginia coal production.

8. No parties objected to the Motion for Protective Order. No party has
objected to protective treatment of redacted portions of the direct testimony of Mr. Gregg
and certain accompanying exhibits and the direct testimony of Mr. Van Nostrand that,
Companies state, contain confidential information.

9. No entity has requested that the Commission provide copies of any
information for which protective treatment is sought, and the parties to this proceeding
have had sufficient access to the confidential information to prepare their respective
positions.

CONCLUSIONS OF LAW

L. A joint stipulation is a recommendation by the stipulating parties respecting
what they regard as a reasonable settlement of the issues for consideration by the
Commission.

2. Among other duties and responsibilities, the Legislature has given the
Commission the authority and duty to regulate utilities to ensure fair regulation of
utilities in the public interest; provide economical and reliable utility service; encourage
development of utility resources in a manner consistent with state needs and productive
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use of state resources, such as coal; ensure reasonable rates; and, encourage energy
conservation and effective and efficient utility management. The Commission is charged
with appraising and balancing the interests of current and future customers, the general
interests of the State’s economy and the interests of utilities in its deliberations and
decisions. W.Va. Code §24-1-1(a) and (b).

3. The Commission should adopt the Joint Stipulation, subject to the terms,
conditions and modifications described in this Order, because it is supported by the
evidentiary record, and is fair, reasonable and in the public interest.

4. The Commission should require that Companies submit appropriate
agreements executed by an AEP corporate entity that will survive the transfer of the
Mitchell Settlement Interest, that will indemnify WPCo and its ratepayers against any
liability, including judgments, fines, penalties or other costs or expenses related to (i) the
Mitchell Plant or its operations, including the Conner Run Impoundment, prior to the
transfer of the Mitchell Settlement Interest to WPCo and (ii) any aspect of the Conner
Run Impoundment subsequent to transfer of the Mitchell Settlement Interest to WPCo.

5. The Commission should adopt the sharing mechanism proposed by the
Stipulating Parties provided, however, the result of the sharing mechanism will be
adjusted, if necessary, so that the sharing mechanism will not result in a net cost to the
ratepayers that exceeds the actual variable cost of generation.

6. The sharing mechanism proposed in the Joint Stipulation is based on
17.5 percent of the Mitchell Settlement Interest being excluded from rate base and will
cease when none of the Mitchell Settlement Interest is excluded from rate base. The Joint
Stipulation contemplates some other proportion of the Mitchell Settlement Interest being
included in rate base, but does not address the impact of such a change on the sharing
calculations. If the proportion of the Mitchell Settlement Interest excluded from rate base
changes to some factor between 17.5 percent and zero, the Commission will consider
adjusting the sharing appropriately in future rate proceedings.

7. The Joint Stipulation requires that as a condition of the Mitchell Transfer as
modified, if WPCo or APCo require additional long-term capacity and energy to meet the
future needs of the West Virginia customers, on the next occasion after a final order is
issued in this proceeding on which WPCo or APCo seek energy and capacity in excess of
100 MW for their West Virginia customers, APCo or WPCo would issue an RFP for such
energy and capacity. This provision of the Joint Stipulation notwithstanding, should
either APCo or WPCO have need for all or some portion of the 17.5 percent non-rate
base portion of Mitchell to meet load growth, acquisition of that remaining Mitchell
capacity is not subject to the RFP process.

8. The Revised Operating Agreement, the Agreement to Effectuate, the
Agreement and Plan of Merger between Generation Resources and NEWCO Wheeling,
Inc., and the Agreement and Plan of Merger between NEWCO Wheeling Inc. and WPCo
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are reasonable, no party to these agreements is given an undue advantage over any other
party, and the agreements do not adversely affect the West Virginia public. It is
appropriate to grant consent and approval in this proceeding for WPCo to enter into these
agreements.

9. It is reasonable to close Case No. 11-1775-E-P because merger of APCo
and WPCo would require additional and updated information from Companies and
parties in this jurisdiction as well as reconsideration by the VSCC of'its decision denying
transfer of the Mitchell Plant. October 21, 2014 Tr. at 90 (Eads).

10. It is reasonable that interim protective treatment should be afforded to the
redacted portions of the testimony and exhibits of Mr. Gregg and the direct testimony of
Mr. Van Nostrand.

11.  The Commission will not rule at this time on Companies’ motions for
permanent protective treatment of the redacted portions of the direct testimony of
Mr. Gregg and accompanying exhibits and the direct testimony of Mr. Van Nostrand at
this time.

ORDER

IT IS THEREFORE ORDERED that, subject to the terms, conditions and
modifications described herein, the Joint Stipulation (attached as Appendix A) is adopted
as a reasonable resolution of this case.

IT IS FURTHER ORDERED that the Commission grants its consent and approval
to the transfer of the Mitchell Settlement Interest, subject to the terms, conditions and
modifications set forth in the Joint Stipulation and in this Order.

IT IS FURTHER ORDERED that the Commission will adjust the result of the
sharing mechanism proposed by the Stipulating Parties if necessary, so that the sharing
mechanism will not result in a net cost to the rate payers that exceeds the actual variable
cost of generation.

IT IS FURTHER ORDERED that if the proportion of the Mitchell Settlement
Interest excluded from rate base changes to some factor between 17.5 percent and zero,
the Commission will consider adjusting the sharing appropriately in future rate
proceedings.

IT IS FURTHER ORDERED that notwithstanding the Joint Stipulation, if either
APCo or WPCO have need for all or some portion of the 17.5 percent non-rate base
portion of Mitchell to meet load growth, acquisition of that remaining Mitchell capacity
is not subject to the RFP process.
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IT IS FURTHER ORDERED that within twenty days of the date of this Order the
Companies submit appropriate agreements executed by an AEP corporate entity that will
survive the transfer of the Mitchell Settlement Interest, that will indemnify WPCo and its
ratepayers against any liability, including judgments, fines, penalties or other costs or
expenses related to (i) the Mitchell Plant or its operations, including the Conner Run
Impoundment, prior to the transfer of the Mitchell Settlement Interest to WPCo and
(ii) any aspect of the Conner Run Impoundment subsequent to transfer of the Mitchell
Settlement Interest to WPCo.

IT IS FURTHER ORDERED that a Base Rate Surcharge and new ENEC rates are
authorized effective with the finalization of the transfer of the Mitchell capacity to
WPCo. The Base Rate Surcharge will end when the Companies’ pending base rate
request goes into effect.

IT IS FURTHER ORDERED that, within ten calendar days of the date of this
Order, APCo and WPCo must file revised tariff sheets that contain the Base Rate
Surcharges and revised ENEC rates provided for in the Joint Stipulation, and those tariffs
will be applicable for all service rendered beginning the day following the date of
transfer.

IT IS FURTHER ORDERED that the Commission grants its consent and approval
to WPCo to enter into the Revised Operating Agreement, the Agreement to Effectuate,
Agreement and Plan of Merger between Generation Resources and NEWCO Wheeling,
Inc., and the Agreement and Plan of Merger between NEWCO Wheeling Inc. and WPCo.

IT IS FURTHER ORDERED that the request by Companies for an exemption
from filing copies of articles of incorporation and statements of financial condition for
Companies and their affiliates, as required by Rule 21 of the Commission Rules of
Practice and Procedure and Form No. 10, is granted.

IT IS FURTHER ORDERED that the redacted portions of the written direct
testimony of Billy Jack Gregg and the attachments thereto and the direct testimony of
James M. Van Nostrand, for which Companies seek permanent protective treatment, are
hereby accorded interim protective treatment, until further Order of the Commission.

IT IS FURTHER ORDERED that disclosure of the testimony and exhibits for
which confidential protection was requested in this case is restricted to parties who
executed a protective agreement, and the Executive Secretary of the Commission will
continue to segregate and keep filed under seal the sensitive documents until such future
time, if any, that the Commission receives a FOIA request for the documents. Upon such
a filing, the Commission shall notify Companies and provide them with the opportunity
to argue whether such documents should be given permanent protective treatment.
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IT IS FURTHER ORDERED that on entry of this Order Case No. 11-1775-E-P
and Case No. 14-0344-E-GI shall be removed from the Commission’s docket of open
cases.

IT IS FURTHER ORDERED that the Executive Secretary of the Commission
serve a copy of this Order by electronic service on all parties of record who have filed an
e-service agreement, by United States First Class Mail on all parties of record who have
not filed an e-service agreement, and on Staff by hand delivery.
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APPENDIX A

Joint Stipulation and Agreement for Settlement

Case No. 14-0546-E-PC

APPALACHIAN POWER COMPANY and
WHEELING POWER COMPANY,
public utilities.
Petition for acquisition of Mitchell plant
by Wheeling Power Company.

The Joint Stipulation and Agreement for Settlement (Joint Stipulation) submitted
by the parties in this case is approved, subject to the terms, conditions and modifications
set forth in the Commission Order in this case dated December 30, 2014, and such terms,
conditions and modifications shall be considered an integral part of this Joint Stipulation.
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PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA
CHARLESTON

CASE NO. 14-0546-E-PC
APPALACHIAN POWER COMPANY and
WHEELING POWER COMPANY,
public utilities.
Petition for acquisition of Mitchell plant by
Wheeling Power Company.

JOINT STIPULATION AND AGREEMENT FOR SETTLEMENT

Pursuant to W.Va. Code §24-1-9(f) and Rule 13.4 of the Public Service Commission of

West Virginia’s Rules of Practice and Procedure, the following parties to this proceeding (the
“Stipulating Parties™), Appalachian Power Company (“APCo”) and Wheeling Power Company
(“WPCo”) (collectively, the “Companies”), the Staff of the Public Service Commission of West
Virginia (the “Staff”), the Consumer Advocate Division of the Public Service Commission of
West Virginia (the “CAD”), West Virginia Energy Users Group (“WVEUG™), the Sierra Club,
West Virginia Citizen Action Group (“WVCAG”), West Virginia Oil & Natural Gas Association
(“WVONGA?”), and West Virginia State Building & Construction Trades Council, AFL-CIO
join in this Joint Stipulation and Agreement for Settlement (“Agreement”), and request that the
Public Service Commission of West Virginia (the “Commission”) approve and adopt it, in its
entirety and without modification, as the full and final resolution of all of the issues in the instant

proceeding. In support of the Agreement, the Stipulating Parties make the following

representations:
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1. On December 16, 2011, the Companies filed a Petition for the evaluation of a

possible merger of the Companies, which was docketed as Case No. 11-1775-E-P. With this
Petition, the Companies filed the direct testimony of Chris Potter.

2. On various dates, various parties petitioned to intervene in this proceeding. The
Commission subsequently granted these petitions to intervene.

3. On December 18, 2012, APCo filed an Application with the Commission seeking
the Commission’s approval, inter alia, of an arrangement by which 1647 MW of generating
capacity then owned by Ohio Power Company (“OPCo”) and consisting of an undivided two-
thirds interest in Unit 3 of the John E. Amos Plant and associated facilities (the “Amos Asset”)
and an undivided one-half interest in the Mitchell Plant and associated facilities (the “Mitchell
Asset”) would be transferred to APCo. This proceeding was docketed as Case No. 12-1655-E-
PC.

4. On various dates, various parties petitioned to intervene in this proceeding. The
Commission subsequently granted these petitions to intervene.

5. On February 8, 2013, APCo filed in Case No. 12-1655-E~PC the direct testimony
of Charles R. Patton, Jeffery D. LaFleur, Karl A. McDermott, John F. Torpey, and Steven H.
Ferguson.

6. On May 10, 2013, the Companies filed a motion to consolidate Case No. 11-
1775-E-P with Case No. 12-1655-E-PC and also filed the supplemental direct testimony of
James F. Martin in Case No. 11-1775-E-P.

7. On June 6, 2013, the Commission issued an Order in which it, inter alia,

. consolidated Case No. 11-1775-E-P with Case No. 12-1655-E-PC.
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8. On June 17, 2013 the West Virginia State Building and Construction Trades
Council, AFL-CIO filed the direct testimony of Steve White.

9. On June 18, 2013, the Staff filed the direct testimony of Edwin L. Oxley and
Wayne M. Perdue, the CAD filed the direct testimony of Billy Jack Gregg, Byron L. Harris, and
J. Richard Homnby, the Sierra Club filed the direct testimony of Jeffery Loiter, WVCAG filed the
direct testimony of Cathy M. Kunkel and, together with the Sierra Club, David A, Schlissel, and
WVEUG filed the direct testimony of Stephen . Baron.

10.  On July 8§, 2013, the Companies filed the rebuttal testimony of Charles R. Patton,
Jeffery D. LaFleur, Karl A. McDermott, John F. Torpey, Steven H. Ferguson, Karl R.
Bletzacker, John M. McManus, and Matthew D. Fransen.

11, OnJuly 16-18, 2013, an evidentiary hearing was held.

12. On July 31, 2013, the Virginia State Corporation Commission issued an Order in
Case No. PUE-2012-00141 in which, among other things and subject to certain findings and
requirements, it granted APCo’s request for the transfer of the Amos Asset to APCo and APCo’s
request to merge, but denied APCo’s request for the transfer of the Mitchell Asset to APCo.

13. On December 13, 2013, this Commission issued an Order in then-consolidated
Case Nos. 12-1655-E-PC and 11-1775-E-P. Among other things, the Commission approved the
transfer to APCo of the Amos Asset, and did not approve but withheld a final ruling on the
transfer to APCo of the Mitchell Asset. The Commission declined to issue a final Order
respecting the merger, bu§ directed Case No. 11-1775-E-P to remain open. The Commission
required APCo to file in Case No. 11-1775-E-P by March 3, 2014 an Updated Plan to serve the

WPCo load.
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14.  On December 31, 2013, the Amos Asset was transferred to APCo and the
Mitchell Asset was transferred to AEP Generation Resources Inc. (‘AEPGR”).

15. On March 3, 2014, the Commission was closed due to inclement weather.

16.  On March 4, 2014, the Companies filed their Updated Plan to serve the WPCo
load after the merger. The Companies proposed the transfer of the Mitchell Asset to WPCo.

17.  On April 6, 2014, the Companies filed the direct testimony of Charles R. Patton,
Jeffery D. LaFleur, John F. Torpey, Karl Bletzacker, Matthew D. Fransen, James F. Martin,
Richard A. Riley, and Steven H. Ferguson.

18.  On April 8, 2014, the Commission issued an Order, inter alia, docketing the
Companies’ request for the transfer of the Mitchell Asset to WPCo as Case No, 14-0546-E-PC
and establishing a procedural schedule. The Commission stated that it would take notice of
filings and evidence in Case Nos. 11-1775-E-P and 12-1655-E-PC, subject to objection by the
parties, to avoid duplication of past efforts by the parties and the Commission. The Commission
also made all parties to Case Nos. 11-1775-E-P and 12-1655-E-PC parties to Case No. 14-0546-
E-PC.

19.  On various dates, various parties filed discovery requests, which were answered,
on various dates, by discovery responses.

20.  On July 10, 2014, the Commission issued .an Order, inter alia, granting the
Companies leave to file supplemental testimony.

21.  OnJuly 18, 2014, the Companies filed the supplemental direct testimony of Scott
A. Weaver, John F. Torpey, and Matthew D. Fransen.

22.  On August 25, 2014, the CAD filed the direct testimony of Billy Jack Gregg,

James Van Nostrand, and J. Richard Hornby, the Sierra Club filed the direct testimony of Jeffrey
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Loiter and, together with WVCAG, David A. Schlissel, WVEUG filed the direct testimony of
Stephen J. Baron, and the Staff filed the direct testimony of Terry R. Eads, Edwin L. Oxley, and
David W. Dove.

23.  On September 12, 2014, the Companies filed the rebuttal testimony of Charles R.
Patton, Jeffrey D. LaFleur, John F. Torpey, Karl R. Bletzacker, James F. Martin, David A. Davis,
Matthew D. Fransen, Scott A. Weaver, and Steven H. Ferguson.

24.  On various dates, the parties engaged in settlement discussions encompassing all
aspects of this proceeding.

Settlement

25.  The Stipulating Parties agree that the Commission should approve the transfer to
WPCo of 800 MW (nominal) of generating capacity in the form of the undivided fifty percent
interest in the Mitchell Plant and associated facilities presently owned by AEPGR but excluding
AEPGR’s interest in the Conner Run Fly Ash Impoundment (the “Mitchell Settlement Interest™),
subject to the following conditions:

a. The Mitchell Settlement Interest shall transfer at the net book value of the
Mitchell Settlement Interest as of the date of transfer.

b. WPCo shall have no responsibility for any future costs associated with Conner
Run, including, without limitation, operation, maintenance, closure, and
monitoring.

c. WPCo shall have no ownership interest in any water that is discharged into the
Conner Run Fly Ash Impoundment (“Conner Run”). Charges associated with the
cost of transporting blow-down water to Conner Run will be allocated in
accordance with a revised Mitchell Plant Operating Agreement.

d. AEPGR shall enter into an agreement (at no additional cost) with WPCo
providing employees and/or contractors of WPCo with rights (not a right-of-way)
to use roads on the Conner Run property for the purpose of operating, maintaining

and inspecting the dry ash landfill for the life of the Mitchell Settlement Interest
and any other similarly situated property to be owned by WPCo.
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e. Upon transfer of the Mitchell Settlement Interest, WPCo shall remit $20 million
to AEPGR as a regulatory adjustment. WPCo shall record a regulatory asset to be
included in rate base and shall be allowed to set rates based on a return on, and of,
such $20 million amount. Costs associated with this regulatory asset shall be
recovered over the remaining depreciable life of the generating facilities
associated with the Mitchell Settlement Interest.

f. Effective from the date of the transfer, 82.5% of the costs associated with the
Mitchell Settlement Interest shall be reflected in rates. On and after January 1,
2020, 100% of the costs associated with the Mitchell Settlement Interest shall be
reflected in rates. If at any time before January 1, 2020, the Companies conclude
that circumstances warrant that some or all of the remaining 17.5% of the
Mitchell Settlement Interest be reflected in rates, the Companies may file a
petition to seek approval of such action. The Companies shall file as a closed
entry in the instant proceeding, a notice of intent not later than thirty days before
the filing of such petition. The parties to the instant proceeding may take any
position they choose with respect to such petition.

g. Effective from the date of the transfer until December 31, 2019 (or until an earlier
date if the Commission approves the inclusion of some or all of the remaining
17.5% of the Mitcheil Settlement Interest in rates on an earlier date in a
proceeding of the type described above in Subparagraph f of this Paragraph
15), costs and revenues, including energy, capacity and ancillary service revenue,
associated with the remaining portion of the Mitchell Settlement Interest not
reflected in rates {17.5%) shall accrue to the benefit (or detriment) of WPCo
shareholders.

h. Should WPCo and/or APCo require additional long-term capacity and energy to
meet their West Virginia customers’ future needs, on the next occasion after a
final order is issued in this proceeding on which WPCo and/or APCo seek energy

“and capacity in excess of 100- MW for their West Virginia customers, APCo
and/or WPCo shall issue a Request for Proposals for such energy and capacity.

i, On an experimental basis, for a term beginning with the date of transfer and
ending on the date that 100% of the costs of the Mitchell Settlement Interest are
reflected in rates, 82.5% of the energy margins from PJM sales from the Mitchell
Settlement Interest shall be shared between WPCo and West Virginia ratepayers
as follows:

i. Up to the first $40 million of annual energy margins from PIM sales from

the 82.5% rate-based portion of the Mitchell Settlement Interest, 100%
shall be passed through to ratepayers in the ENEC.
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ii. Between $40 million and $64 million of annual energy margins from PIM
sales from the 82.5% rate-based portion of the Mitchell Settlement
Interest, 75% shall be passed through to ratepayers in the ENEC.

ili. Above $64 million of annual energy margins from PJM sales from the
82.5% rate-based portion of the Mitchell Settlement Interest, 50% shall be
passed through to ratepayers in the ENEC.

For the purpose of the above provision, energy margins from PJM sales shall be
defined as “energy revenues less fuel and fuel handling expense, consumables,
and emission allowances.” A numeric example of the energy margin sharing
provision is set forth in Exhibit A to this Agreement.

On an experimental basis, for a term beginning with the date of transfer and
ending on the date that 100% of the costs of the Mitchell Settlement Interest are
reflected in rates, profits from capacity sales into the PIM-RPM capacity market
attributable to the 82.5% rate-based portion of the Mitchell Settlement Interest
shall be based on a ratio of net capacity available for sale. In each year that
capacity is sold into the RPM market, the net capacity available for sale shall be
defined as the total Mitchell Settlement Interest UCAP Capacity less WPCo’s
UCAP load obligation, The ratio used to pass through capacity sales to ratepayers
shall be determined as follows: UCAP of the Mitchell Settlement Interest times
82.5%, less WPCo’s UCAP load obligation, less a 3% FRR hold back if
applicable. The non-rate based ratio will be one minus the rate-based ratio
described above. The ratios so determined will be multiplied by the Capacity
sales revenue actually realized in the PJM market to determine the initial rate-
based/non-rate-based split of the Capacity revenue. Eighty percent (80%) of the
rate-based portion will be flowed through the ENEC, and twenty percent (20%
will be retained by WPCo’s shareholder(s). A numeric example of the Capacity
allocation and the 80 percent sharing ratio is set forth on Exhibit B to this
Agreement.

If the transfer occurs before or after January' 1, 2015, the annual amounts set forth
above will be prorated based on the number of months that WPCo owns the
Mitchell Settlement Interest.

From the date of transfer until the date that 100% of the costs of the Mitchell
Settlement Interest are reflected in rates, ancillary service revenue associated with
the Mitchell Settlement Interest shall be assigned to the rate base portion and the
non-rate-base portion of the Mitchell Settlement Interest at 82.5% and 17.5%,
respectively.

j. On the effective date of the transfer of the Mitchell Settlement Interest, WPCo
and APCo shall implement a surcharge on their tariff rate schedules designed to
recover $93.225 million annually. ENEC revenues shall be offset simultaneously
with implementation of the surcharge per the methodology proposed by the
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Companies. On the date that new base rates are first implemented for the
Companies after the transfer to WPCo of the Mitchell Settlement Interest, the
surcharge will end. WPCo/APCo may seek a new surcharge to be effective from
January 1, 2020 (or earlier if the Commission approves the inclusion of some or
all of the remaining 17.5% of the Mitchell Settlement Interest in rates on an
carlier date in a proceeding of the type described above in Subparagraph f of this
Paragraph 25) to reflect recovery of the remaining 17.5% of the Mitchell
Settlement Interest not previously reflected in rates. The Companies shall take
steps to clarify the applicability of B&O tax credits associated with the
electrolytic production of chlorine with the West Virginia State Tax Department.

k. APCo will commit to a contribution to the Dollar Energy Fund of $250,000 in
2014 and $250,000 in 2015 and will not seek rate recovery of these contributions.

26.  The Companies commit to the provisions set forth in the subparagraphs of this
Paragraph 26 regarding energy efficiency and demand response (“EE/DR”), provided that the
costs associated with such provisions, including the costs of programs to be adopted, will be
funded pursuant to the methodology described below.

Specifically, the Companies may, at their discretion, make investments in the EE/DR
programs that will displace some or all of the benchmark amount of EE/DR Surcharge Revenues.
The Companies shall have the option, but not the obligation, to expend funds of the Companies
above and beyond the benchmark to provide additional EE/DR programs. If the Companies
expend such funds of their own on EE/DR activities, such funds shall be treated as an investment
by the Companies in EE/DR and deferred as a regulatory asset, and the Companies shall be
allowed to earn a return on and of such investment at the rate of the Companies’ weighted
average cost of capital (“WACC”), as the WACC may change, from time to time, with the equity
component of the WACC being the return on equity most recently authorized for the Companies
by the Commission plus fifty (50) basis points. The Companies shall declare prior to each
calendar year any investments in EE/DR programs that the Companies intend to make in the

upcoming year, As part of this declaration, the Companies will identify the projected costs for
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these programs. EE/DR Surcharge Revenues will be applied each month first to cover the return
on and of any EE/DR investments of the Companies and then to offset the costs of the customer-
funded EE/DR activities. The amortization period of the Companies’ investment will initially be
set at 10 years, with the amortization period being subject to future adjustment to reflect changes
in the average expected useful life of the EE/DR programs. The Companies shall continue to
apply deferral accounting with respect to the customer funded EE/DR programs.

a. The Companies commit to include in their 2015 EE/DR filing, a request to add or
expand EE/DR programs at a cost of $1.8 million. If approved, this will set the
total program budget at $10 million annually for the West Virginia programs in
the APCo and WPCo service territories going forward. This additional amount of
$1.8 million shall be an investment by the Companies and shall be recovered
under the terms set forth above.

b. The Companies commit to continue through the end of 2015 to provide customer
usage data to Energy Efficient West Virginia for the purposes of neighborhood
energy efficiency competitions. The information is to be used to facilitate
awareness of energy usage and conservation through a competition between
groups of neighbors. The goal is to determine which group can reduce energy
usage by the greatest amount. The information will continue to be given only in a
bulk format so that a single customer’s information cannot be identified. The
Companies understand that Energy Efficient West Virginia agrees to provide
meter numbers for most of the participants to facilitate the search for information.

¢. The Companies commit to develop for inclusion in their 2015 EE/DR programs a
one-year pilot project to incentivize certain nonprofit groups that agree to promote
the Companies’ EE/DR home assessments. This one-year pilot project will
include the following provisions as well as any other provisions that may be
developed. A credit of $10 will be provided to the nonprofit for each home that is
signed up for and completes a home assessment as a result of the nonprofit’s
efforts. Additionally, the nonprofit that attains the most completed assessments
during the year will receive a $10,000 credit, provided that, as a result of such
nonprofit’s efforts, at least one hundred (100) home assessments are completed.
The credits may be used for energy efficiency upgrades to the nonprofit’s
facilities, and the Companies will fund such upgrades as part of their EE/DR
programs up to the level of the credits that the nonprofit has attained. The
nonprofits that desire to participate in the promotion will be required to enter into
a memorandum of understanding with APCo or WPCo to promote the programs
and also receive adequate training from the Companies regarding the EE/DR
programs they will promote.

{R0945842 4} 9
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d. The Companies commit to install and evaluate an Integrated Volt Var Control
system on one of the Companies’ distribution substations. The funding for the
project would come from the approved EE/DR program budget, and the results of
the installation would be provided with the annual EE/DR evaluation reports. The
Companies will strive to choose a distribution substation that serves an area that
has a significant number of customers that have incomes below the poverty
standards.

e. All of the EE/DR Proposed Settlement Terms are contingent on the Commission
approval of those terms as set forth herein.

27.  The Sierra Club reserves its right to intervene in any future EE/DR proceedings
and to seek additional investment by the Companies in programs that will achieve greater levels
of EE/DR savings than contemplated herein..

28.  The Stipulating Parties respectfully request that the Commission issue a final
order in this proceeding as expeditiously as possible and, if practicable, in time to accommodate
closing on the transfer by November 30, 2014,

29, This Agreement is enfercd into subject to the acceptance and approval of the
Commission, It results from a review of any and all filings in this proceeding, the parties’
prefiled testimony and exhibits, and thorough discovery and discussion. It reflects substantial
compromises by the Stipulating Parties and the withdrawal of their respective positions asserted
in this case, and is being proposed to expedite and simplify the resolution of this proceeding. It
is made without any admission or prejudice to any positions which any party might adopt during
§ubsequent litigation. The Stipulating Parties adopt this Agreement as being in the public
interest, without adopting any of the compromise positions set forth herein as ratemaking
principles applicable to future proceedings, except as expressly provided herein. The Stipulating
Parties acknowledge that it is the Commission’s prerogative to accept, reject, or modify any
stipulation; however, in the event that this Agreement is rejected or modified by the

Commission, it is expressly understood by the Stipulating Parties that they are not bound to

{R0045842.4} : 10
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accept this Agreement as modified, and the Stipulating Parties may avail themselves of whatever

rights are available to them under law and the Commission’s Rules of Practice and Procedure.

WHEREFORE, the Stipulating Parties, on the basis of all the foregoing, respectfully

request that the Commission make appropriate Findings of Fact and Conclusions of Law

adopting and approving the Joint Stipulation and Agreement for Settlement in its entirety.

{R0545842.4}

Respectfully submitted this ji' day of October, 2014.

APPALACHIAN POWER COMPANY and
WHEELING POWER COMPANY

By: % Z. é&h)—————

Name:__Brian €. Calabrese
Their: Cowvnsel

STAFF OF THE PUBLIC SERVICE

COMMISSION OF WEST VIRGINIA
By: MM

Name:,W&M__“
Its: S Hor '\(9";’

CONSUMER ADVOCATE DIVISION OF THE
PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA

By:
Name:
Its:

SIERRA CLUB

By:
Name:
Its:
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WEST VIRGINIA ENERGY USERS GROUP

Name: UsA 9l

Its.__{ AuAEA vV

WEST VIRGINIA CITIZEN ACTION GROUP
By: .

Name:__ Epan e’ @er
Its. Stwfd A—H-v’mzy

WEST VIRGINIA OIL & NATURAL GAS
ASSOCIATION

Name:
Its:

WEST VIRGINIA STATE BUILDING &
CONSTRUCTION TRADES COUNCIL, AFL-
CIO

By @ e TM/W

Name: VINCEMT TRIVELL]
Its: COUISE ]
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accept this Agreement as modified, and the Stipulating Parties may avail themselves of whatever
-rights are-available to them-under law-and the Commission*s Rules-of Practice and Procedure:

WHEREFORE, the Stipulating Parties, on the basis of all the foregoing, respectfully

request that the Commission make appropriate Findings of Fact and Conclusions of Law
adopting and approving the Joint Stipulation and Agreement for Settlement in its entitety.

Respectfully submitted this ___ day of October, 2014,

APPALACHIAN POWER COMPANY and
WHEELING POWER COMPANY

By:
Name:
Their:

STAFF OF THE PUBLIC SERVICE
COMMISSION OF WEST VIRGINIA

By:
Name:
Its:

CONSUMER ADVOCATE DIVISION OF THE
PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA

TNt O F
Name:__\ o na_ndniie
Its: _ et /\((a!

SIERRA CLUB

By:
Name:
Its:

{RO945842.4) 11
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accept this Agreement as modified, and the Stipulating Parties may avail themselves of whatever
rights are available to them under law and the Commission’s Rules of Practice and Procedure.
WHEREFORE, the Stipulating Parties, on the basis of all the foregoing, respectfully
request that .the Commission make appropriate Findings of Fact and Conclusions of Law
adopting and approving the Joint Stipulation and Agreement for Settlement in its entirety.

23
Respectfully submitted this i day of October, 2014.

APPALACHIAN POWER COMPANY and
WHEELING POWER COMPANY

By:
Name:
Their:

STAFF OF THE PUBLIC SERVICE
COMMISSION OF WEST VIRGINIA

By:
Name:
Its:

CONSUMER ADVOCATE DIVISION OF THE
PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA

By:
Name:
Its:

SIERRA CLUB

By: Z’W
Name: 7 J.  Michee! Brober
1ts: »")Ht'r"m/!v

{R0945842.4) 11
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WEST VIRGINIA ENERGY USERS GROUP

By:
Name:__
Its:

WEST VIRGINIA CITIZEN ACTION GROUP

By:
Name:
Its:

WEST VIRGINIA OIL & NATURAL GAS
ASSOCIATION

By: 7
Name: fdmeas_ ba Vioren
ts: fxtoiryuel Dol &rZad

WEST VIRGINIA STATE BUILDING &
CONSTRUCTION TRADES COUNCIL, AFL-
C10

By:
Name:
Its:
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EXAMPLE OF PIMV MITCHELL ENERGY MARGIN SHARING
PROVISION Ji, Jil, & J1li OF JOINT STIPULATION AND AGREEMENT
$Millions - Numbers are For 50% of Mitchell
Lo, Description Coloylation  Yearl Year2 Year3d Yeard Year§
1 Mitchell Energy Market Sales {Sold at LMP)* 160 200 210 236 250
2 FuelCost ) 103 131 154 146 156
3 Emission Costs & Consumables ) i1 12 12 12
4 Energy Margin Produced by 50% of Mitchell Plant tn.1-n.2-4n3 48 58 44 78 82
5  RateBased Portion of Mitchell Plant per Stiputation® 825%  B2.5%  825%  825%  825%
6  Margin Avallable for Sharing in.4xLns 40 48 36 64 68
7  Stipulation Threshold for Sharing 40 40 .40 40 40
8  Energy Margin to share at 25% {$40 to 64 million) Ln6-Ln.7-Ln9 0 8 [} 24 24
9 Energy Margin to share at 50% {Above $64 million) n.6-64 0 0 V] 0 4
10 Amount of Sharing to be carried to ENEC:
11 25% sharing amount Ln. 8 x 25% 0.0 2.0 0.0 6.0 6.0
12 50% sharing amount in. 9x50% 0.0 0.0 0.0 0.0 2.0
13 Total ENEC Adjustment to Refiect Shareholder Portion tn 11+in, 12 0.0 2.0 0.0 6.0 8.0

Notes: 'Sharing Is based on Mitcheli energy sales into the PIM market without any offset for load.
4t is anticipated that the 82,5% will be established In 2 separate PJM sub account, so Lines 1 through 3 would already reflect the
application of the 82.5% and Line 5 would not be necessary
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Exhibit B
EXAMPLE OF PIM MITCHELL CAPACITY ALLOCATION AND CAPACITY REVENUE SHARING
PROVISION J OF JOINT STIPULATION AND AGREEMENT - CAPACITY PARAGRAPH
A, CAPACITY REVENUE ALLOCATION FACTORS EXAMPLE Non
in, ' Calculation Jota|  Rate-Based Rate-Based
1 UCAP Load Obligation (MW} -
2 WPCo Internal Peak Demand 520 520 NA
3 Adjustments to 3 UCAP Basis 23 23 NA
4 UCAP Load Obligation n,2+In.3 543 543 NA
5 Mitchell Asset UCAP (MW)
6 Mitchell Asset UCAP 706 582 124
7 UCAP Load Obllgation From Ln, 4 543 543 0
8 Net Long Position Ln.6-kn. 7 163 39 124
9 PIM Holdback - 3% of UCAP Obligation if Applicable Ln, 4x 3% 16 16 <]
10 Net Capacity Available for Sale to PIM Ln,8-ln, 8 147 23 124
11 Ratio* Ratio of Ln. 10 MWs to Total MWs 100% 15.6% 84.4%
12 * Ratio cannot be negative or exceed 100%. if negative the ratio goes to zero,
B. EXAMPLE SHARING OF RATE BASE ALLOCAYED REVENUE - $000 .
: Net Cap, Non
. Sold -Total Rate-Based Rate-Based
13 NetCapacity Revenue Altocated Before Sharing Total x in. 11 Ratlos $ BO00 § 938 § 5,061
14 Sharing of Rate Based Portlon:
15 Included in ENEC before Sharing Provision Line 13 - Allocation Before Sharing $ 938
16  Amount to Flow through ENEC at 80% Ln. 15 x 80% $ 751
17 Adjustment to ENEC Ln. 16-Ln. 15 $ 188
18  Shared Portion to Shareholder From in, 17 $ 188

19  Summary of Net Capacity Allocation after 80% Sharing $ 6000 § %L 0§ 5249
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