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In the Matter of:
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OBJECTION OF LOUISVILLE GASAND ELECTRIC COMPANY
AND KENTUCKY UTILITIESCOMPANY TO MOTION OF WALLACE
MCMULLENAND SIERRA CLUB FOR LEAVE TO INTERVENE

Louisville Gas and Electric Company (“LG&E”) andeHKtucky Utilities Company
(“KU”) (collectively “Companies”) respectfully regst that the Commission deny the motion of
Wallace McMullen and Sierra Club (collectively “Mants”) for leave to intervene in this
proceeding. The motion should be denied for theasons: (1) the motion is untimely; (2) the
Movants have failed to demonstrate that Mr. McMulte the Sierra Club have a special interest
in the proceeding because the stated intereswither not within the Commission’s jurisdiction
or are adequately represented by other parties(@nthe Movants have failed to identify any
relevant issues or develop relevant facts that agtlist the Commission in the resolution of this
matter without unduly complicating and disruptinige tproceeding. Because neither Mr.

McMullen nor the Sierra Club has satisfied anyhsd tequirements for intervention under 807



KAR 5:001, Section 4(11)(b), the Companies respégtfequest that the Commission deny the
motion for leave to intervene.
l. The Commission should deny intervention to Movdrgsause their motion is untimely

without good cause, as Sierra Club has known sfghoceeding for at least a month and
had more than adequate resources to intervene then.

The Movants have failed to satisfy the first regment for intervention because they
have not filed a “timely motion for interventioh.” In its Order of December 16, 2015, the
Commission specifically found that any motion fatervention submitted after December 22,
2015, was untimely. That was a reasonable reqem&énThe Companies had filed on October
27, 2015, their notice of intent in this proceediwhich was posted to the Commission’s website
the same day. The Companies electronically fitesir tapplication on November 13, 2015. The
Companies further issued a press release thatdayn@nnouncing their applicatiénA number
of local, statewide, and national news outlets atieér entities—including the Kentucky Clean
Fuels Coalition—published stories about the appbtoawithin a few days of its filing. And
before the Commission issued its scheduling orttier Attorney General moved to intervene in
this proceeding on December 9, 2015. The Movdr@setore had more than adequate notice of
this proceeding and could have moved timely torirgiee, but instead chose to file their motion
a full 52 days after the Commission’s deadlinesioch motions and more than 90 days after the
Companies filed their application. Such grossitesk in requesting intervention would require

a showing of very good cause.

1 807 KAR 5:001 Section 4(11)(b) (“The commissityalsgrant a person leave to intervene if the cossion finds
that he or she has made a timely motion for intetioa ....").

2 Available at:https://Ige-ku.com/newsroom/press-releases/201531ltye-and-ku-looking-add-ability-install-and-
operate-electric

% See, eg., http://www.whas11.com/news/lge-ku-ask-install-védicharging-stations/297274Q8tory dated Nov.
16, 2015; accessed Feb. 17, 201B}tp://kentuckycleanfuels.org/2015/11/Ige-and-kakimg-to-add-ability-to-
install-and-operate-electric-vehicle-charging-stas/ (story dated Nov. 16, 2015; accessed Feb. 17, )2016
http://www.wtvg.com/2015/11/13/lgeku-want-in-on-eliéc-car-charging(story dated Nov. 13, 2015; accessed Feb.
17, 2016); https://www.snl.com/InteractiveX/articleabstrache®id=34522450&KPLT=8(story dated Nov. 16,
2015; accessed Feb. 17, 2016).




But the Movants have made no such showing. Instbag offer a total of two sentences
to justify their untimely filing: “The organizati@ Movant, Sierra Club, is a not-for-profit
organization, and its advocacy work is principdllpded by grants, donors and members. Sierra
Club has a long history as a leader on transportasues, but only recently secured the
resources necessary for full and active partiaipath this proceeding® First, this claimed
justification implicitly admits that Sierra Club sideen aware of this proceeding for some time;
they do not claim they only recently became awdrthe proceeding, but rather that they only
recently secured resources to participate Inlitdeed, Sierra Club was aware of this proceeding
at least as early as mid-January when they advlsCompanies that they were considering
intervening for the purpose of providing supportttee filing.

But second and more importantly, Movants’ claim ladequate resources is
unconvincing at best. The Movants themselves dtatethe Sierra Club has or is currently
participating in numerous proceedings in Kentuckg ather state%. Indeed, the Sierra Club is
currently litigating against LG&E or KU in multipldorums, including in federal court
concerning the Mill Creek Generating StatfonAnd the Sierra Club has more than adequate
resources to do so: In its latest filing with th&ernal Revenue Service, the Sierra Club

Foundation reported net assets of $89,083,509 d@¥eoémber 31, 201%. It further reported

expending $28,332,298 in support of Besyond Coal Campaign during 2014, of which Sierra

* Motion at 4.
°1d.
® See eg., Motion at 5 (noting the Sierra Club’s participatiéin similar proceedings in a number of states
including California, Missouri, New York, and Corutieut” and its intervention and provision of testiny “on
complex energy and electric utility issues in nuousrdockets in the past three years before thisndssion”).
" Serra Club v. Louisville Gas & Electric Co., No. 3:14-cv-391-H (W.D. Ky. filed May 28, 2014).h& Companies
have also received from Sierra Club a notice arihto sue concerning the E.W. Brown Generatingdsta
8 See Sierra Club Foundation Form 990 (“Return of Orgatitn Exempt from Income Tax"),
https://www.sierraclubfoundation.org/sites/siersdabundation.org/files/uploads/
9SCF%202014%20PubIic%20Disc:losure%ZOCopy%20Form0/<i2999(Iast visited Feb. 16, 2016).

Id.



Club’s proffered witness in this proceeding is @wtg director’® Moreover, Sierra Club’s
Environmental Law Program has more than thirtyrattgs in its employ and a total staff of
more than 45 people, in addition to Sierra Cluditser employees and outside courtseThus,

it is clear that Sierra Club is an organizationhwsMast resources, including the resources to
litigate against LG&E at this very moment. Andsitan organization the Movants claim has “a
long history as a leader on transportation issifesThe only inference to draw is that this well-
resourced transportation leader’s assertion ofagadte resources as “good cause” for its delay
IS unconvincing at best.

Third and finally, Sierra Club asserts it “only eetly secured the resources necessary for
full and active participation in this proceedind.” As discussed above, that assertion rings
hollow. But if the Sierra Club expects the Comnaissto believe its claim, it owes the
Commission some explanation for the newfound ressurmaking possible this untimely
intervention request. As the party seeking to destrate good cause for gross tardiness, Sierra
Club has the burden for such an explanation, andeinot to provide it. That Sierra Club did
not provide such an explanation in its motion nsitates the only reasonable inference, namely
that its good cause lacks support; there is no gaode for its late motion.

[l. The Commission should deny intervention to Movdmsause neither Mr. McMullen
nor the Sierra Club has a special interest inghogeeding.

The Commission has consistently held that, as eshtimid matter, a person seeking

intervention must have an interest in the ratessemvice of the utility at issud. The

10 see Direct Testimony of Nachy Kanfer (Feb. 12, 2016).

1 See http://content.sierraclub.org/environmentallaw/staf

2 Motion at 4.

13 Motion at 4.

14 See, eg., In the Matter of: The Application of Kentucky Utilities Company for Certificates of Public Convenience
and Necessity and Approval of Its 2011 Compliance Plan for Recovery by Environmental Surcharge, Case No.
2011-00161, Order at 7 (July 27, 2011 the Matter of: The Application of Louisville Gas and Electric Company
for Certificates of Public Convenience and Necessity and Approval of Its 2011 Compliance Plan for Recovery by




Commission has repeatedly held that groups liker&i€lub, as non-customers of the
Companies, lacked that interest, although theycoepresent that interest on behalf of their
members, and that any such members must be spdlyifimmed'> In this case, there is only
one Movant who is a customer of either of the Camgs Mr. McMullen. Mr. McMullen is an
LG&E customer, not a KU customer. As such, Mr. MdMn can have no interest in KU’s rates
or service. Therefore, without Mr. McMullen’s cagable interest in KU’s rates or service,
Sierra Club cannot have a cognizable interest ig ghoceeding in KU’s proposed program or
tariff changes.

In addition, Mr. McMullen lacks a special interastthis proceeding that is not already
represented by another party to the proceedingispisdictional to the Commission. First,
although Mr. McMullen is a customer of LG&E, theope of this proceeding is limited to the
proposed service offering and will have no immeslieffect on any other LG&E rate or service
or the bill of any LG&E customer unless that custorioluntarily takes the proposed service.
Indeed, Mr. McMullen does not claim to own an diecvehicle, or that he will be directly
affected by the proposed service or the proposted @nd conditions of service attached to the
proposed service. Moreover, the Commission hasategdly held that the Attorney General

represents the interests of all customers in poogs like these, and Mr. McMullen has not

Environmental Surcharge, Case No. 2011-00162, Order at 7 (July 27, 201i)he Matter of: Application of
Columbia Gas of Kentucky, Inc. for an Adjustment in Rates, Case No. 2009-00141, Order at 4 (July 15, 2009).

5 In the Matter of: The Application of Kentucky Utilities Company for Certificates of Public Convenience and
Necessity and Approval of Its 2011 Compliance Plan for Recovery by Environmental Surcharge, Case No. 2011-
00161, Order at 7-8 (July 27, 2011);the Matter of: The Application of Louisville Gas and Electric Company for
Certificates of Public Convenience and Necessity and Approval of Its 2011 Compliance Plan for Recovery by
Environmental Surcharge, Case No. 2011-00162, Order at 7-8 (July 27, 20i)he Matter of: The 2011 Joint
Integrated Resource Plan of Louisville Gas and Electric Company and Kentucky Utilities Company, Case No. 2011-
00140, Order at 6 (July 11, 2011). The Commissield inIn the Matter of: Application of Columbia Gas of
Kentucky, Inc. for an Adjustment in Rates, Case No. 2009-00141, Order at 4 (July 15, 200l persons who
have an interest in a utility’s rates or servioe aligible to be granted intervener status. SE&t@uoer Group is not
a customer of Columbia Gas and, thus, has no ihd@tiinterest in the rates or service at issudigdase. Rather,
SEC Customer Group is asserting an interest agefiresentative of certain unnamed customers ofrGloilu Gas.
The Commission has, on prior occasions, requiregstomer representative to identify the specifistemers being
represented.”).



demonstrated or even claimed that his interesthis proceeding as an LG&E customer is
different than that of any other custom&rTherefore, Mr. McMullen—and therefore also Sierra
Club—does not have an interest in the rates oneof LG&E that the Attorney General does
not already represent in this proceeding, and damae intervention on that ground.

Second, Mr. McMullen’s only claimed interest ingtproceeding that might differ from
other customers is not jurisdictional to the Consnais, namely Mr. McMullen’s “deep interest
in improving access to safe, affordable, and ctemmsportation options-* Whatever the merits
of that interest, it is outside the jurisdictiontbé Commission, and therefore cannot be grounds
for intervention. Both the Kentucky Court of Appeand the Commission have made clear that
a person seeking intervention must have “an intenethe ‘rates’ or ‘service’ of a utility, since
those are the only two subjects under the jurismicof the PSC* The Commission has also
clearly stated that concerns not related to thesrat service of utilities, such as environmental
concernger se, are outside its jurisdictioh:the same reasoning would apply to concerns about
transportation safety, affordability, and optiommne of which is within the Commission’s
statutorily prescribed purview.

Turning to the Sierra Club, it necessarily lackspacial interest in this proceeding not
otherwise adequately represented by another padguse Mr. McMullen lacks such an interest.

Indeed, the Commission has held that the Sierrd @hd its individual utility-customer co-

°d.

" Motion at 3.

18 EnviroPower, LLC v. Public Service Commission of Kentucky, 2007 WL 289328 at 4 (Ky. App. 2007) (not to be
published);n the Matter of: The 2008 Joint Integrated Resource Plan of Louisville Gas and Electric Company and
Kentucky Utilities Company, Case No. 2008-148, Order (July 18, 2008).

% In the Matter of The 2008 Joint I ntegrated Resource Plan of Louisville Gas and Electric Company and Kentucky
Utilities Company, Case No. 2008-148, Order at 5-6 (July 18, 2008)otably absent from the Commission’s
jurisdiction are environmental concerns, which #re responsibility of other agencies within Kentuctate
government .... To the extent that [the proposégetvenor] seeks to address issues in this procgedat deal with
the impact of air emissions on human health anctivironment, this is not the proper venue for ¢hissues to be
considered.”).



movant seeking intervention in a rate case lackedspecial interest in the case because the
Sierra Club’s individual members had the same @stein the rates and service of the utility as
did all the other individual customers of thatititil customers already adequately represented by
the Attorney Generd&’ The Commission so held even though Sierra Club it customer
representative claimed that the Attorney Generalctoot adequately represent their interests in
“promoting energy efficiency, renewable energy, atiter low carbon generation resources as
the most reasonable and cost effective way forABigers to maintain essential electric services
and meet new and emerging federal regulatory remeénts.** And as is true for Mr.
McMullen, to the extent Sierra Club’s asserted rigge is promoting clean transportation
options®? such interest is outside the Commission’s jurisoli; and therefore cannot be grounds
for granting intervention to Sierra Club.
[I. The Commission should deny intervention to Movaiscause they have not
demonstrated that they will present issues or dgvelcts that will assist the

Commission without unduly complicating or disrujgtithe proceeding; indeed, they have
already complicated and disrupted the proceedirly their untimely motion.

Because Mr. McMullen and the Sierra Club lack aerst in this proceeding that is not
adequately represented by other parties, the Mevaaly intervene only if they can show that
they will present issues or develop facts that wadisist the Commission without unduly
complicating or disrupting the proceeding. Theaotion fails to do so.

Concerning Mr. McMullen, the motion makes no sgecdlaims of expertise on his

behalf. Even the petition’s generic claims concegrexpertise clearly are meant to apply only

20 Case No. 2012-0053Bpplication of Big Rivers Electric Corporation for an Adjustment of Rates (Ky. PSC Apr.
17, 2013) at 6 (“While Movants [Sierra Club and Blaylor] certainly have an interest in Big Riverates being
fair, just, and reasonable, they have not estaddidiow their interest in this issue differs frone ftinterest of all
other Big Rivers’ customers or how the AG’s reprgation is not adequate to protect their intergst.”

2L |d. at 2 (internal quotation marks omitted).

2 Motion at 7.



to the Sierra Club, not Mr. McMullei. Although Mr. McMullen has been a named intervener
in several cases concerning the Companies, Mr. Mlekuhas not provided testimony or
otherwise substantively participated in any of &wdentiary proceedings; rather, he is Sierra
Club’s “named plaintiff,” the Sierra Club memberlimg to lend his name for Sierra Club to
obtain intervention. Because the petition claimsspecific expertise for Mr. McMullen, and
because he has shown none in the cases in whichasebeen a named intervener, the
Commission should not grant him intervention o8 tmound.

Concerning the Sierra Club, it claims it will prdei the Commission useful expertise in
this proceeding, but careful examination showsShegra Club has not shown it possesses any
expertise relevant to this proceeding. The Si@itdb contends that it has extensive experience
in analyzing efficient and reliable integration¥ charging load, EV charging station program
design, and cost recovery and that it has provmedment on these issues to four regulatory
commissions. The Sierra Club does not identiféhgroceedings in its motion. Moreover, the
testimony Sierra Club has proffered in this progegds not from a witness who claims to have
participated or testified in any of the proceediegacerning EV matters Sierra Club cites. In
addition, the witness’s stated educational andgzxibnal background demonstrates he lacks
expertise in these mattefs. Therefore, neither Movant has demonstrated thaill, or even
can, present issues or develop facts that wilsaise Commission.

Finally, the Movants have already unduly complidatend disrupted this proceeding.

The Companies have already filed testimony andigeavresponses to data requests; the only

% See, e.g., Motion at 5 (“Organizational Movant Sierra has eleped expertise that encompasses a broad range of
environmental and energy concerns that relategdsgues presented in this proceeding.”).
2 Kanfer Testimony at 2-3.



intervener in the proceeding, the Attorney Gengmasumably recognizing the pilot-scale nature
of the proposed EV program and the reasonableri¢le proposed tariff provisions, has elected
not to file testimony in this proceeding. Absem Movants’ untimely intervention motion, this

proceeding would be ready for submission to the @a@sion on the record. But coming as late
as it does—more than 50 days after the Commissimtesvention deadline and without good

cause—the Movants’ intervention request is causigmificant disruption and cost to the

Companies and the Commission in a proceeding opeesolution. The Commission should

refuse intervention to a party that has alreadsugied this proceeding.

Concluson

Neither Mr. McMullen nor the Sierra Club has sadidfeither of the bases for permissive
intervention set forth in 807 KAR 5:001, Sectiorl¥)(b). Neither has articulated any special
interest that is not already adequately represebyedther parties, and neither has shown an
ability to present issues or develop facts that agsist the Commission in considering the
Companies’ proposed rates without unduly complgptind disrupting this proceeding. To the
extent Mr. McMullen or the Sierra Club wish to eags their views, they, like other members of
the public, can submit written public commentsha tecord.

WHEREFORE, Louisville Gas and Electric Company and Kentuthkifities Company

respectfully request that the Commission deny Mis/anotion to intervene.



Dated: February 19, 2016 Respectfully submitted,
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CERTIFICATE OF SERVICE

In accordance with 807 KAR 5:001, Section 8, | iferthat the February 19, 2016
electronic filing of this Objection to Motion of Wace McMullen and Sierra Club for Leave to
Intervene is a true and accurate copy of the saerdent being filed in paper medium; that the
electronic filing was transmitted to the Commission February 19, 2016; that there are
currently no parties that the Commission has exctfisen participation by electronic means in
this proceeding; and that an original paper medafnthis Objection will be mailed to the
Commission by first class United States mail, pgstarepaid, on February 19, 2016.
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