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To: Bluegrass Generation Company. LLC 
c/o LS Power Equity Advisors, I .LC 
1700 Broadway. 351° Floor 
New York, NY 10019 
Attn: General Counsel 

C: Oluegrass Generation Company, LLC 
c/o LS Power Development, LLC 
400 Chesterfield Center, Suite 110 
St. Louis, MO 63017 
Attn: Adam Gassaway 

From: Louisville Gas and Electric Company ("LG&E") and Kentucky Utilities Company ("KU"') 

Date: September 12. 2014 

Re: Reallocation of interests under Capacity Purchase and Tolling Agreement (the "Agreement") 
between LG&E and KU as Buyers and Bluegrass Generation Company, LLC as Seller 

--- .... -·-···-----

Pursuant to Section 16.8 of the Agreement, the Buyers are hereby notifying the Seller of the Buyers' 
intent to re-allocate the rights, obligations and liabilities hereunder as follows: 

100%to LG&E 

0% to KU 

The Buyers further clarify that notwithstanding any given allocation percentage, they may from time to 
time delegate the performance of an obligation to an affiliate; provided that notwithstanding any such 
delegation, each Buyer shaJI remain fully responsible for all obligations under Lhe Agreement, including 
by ensuring performance of the obligation by such affiliate, to the extent of its allocated share. 

Please evidence Seller's agreement to this a llocation and its waiver of the 30-day notice under Section 
16.8 by executing on behalf of Seller where indicated below. Seller agrees thnt this allocation shall be 
effective when the ach.now1edged notice is received by Buyers. 

Acknowledged and agreed: 

1ion Company, LLC 

By: - -

Name: :12_, vttf ~a.~~-~-
lts: _[V_,_f _ __ _ 
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EXECUTION VERSION 

CAPACITY PURCHASE AND TOLLING AGREEMENT 

This CAPACITY PURCHASE AND TOLLING AGREEMENT (this "Agreement"), 
dated as of August 26, 2014 (the "Execution Date"), is among Louisville Gas and Electric 
Company, a corporation organized and existing under the laws of the Commonwealth of 
Kentucky ("LG&E"), Kentucky Utilities Company, a corporation organized and existing under 
the laws of the Commonwealth of Kentucky ("KU"; LG&E and KU are sometimes referred to 
individually as "Buyer" and collectively (and severally liable as provided herein) as the 
"Buyers"), and Bluegrass Generation Company, LLC, a limited liability company organized and 
existing under the laws of the State of Delaware ("Seller"). 

W I TN E S S E T H: 

WHEREAS, Buyers are engaged in the distribution and sale of electricity to the public in 
the Commonwealths of Kentucky and Virginia and the state of Tennessee; and 

WHEREAS, Seller owns and contracts with a third party to operate three Natural Gas
fired simple cycle electric generating units rated at approximately one hundred sixty five (165) 
MW each at a facility in Oldham County, Kentucky (as more fully defined in Section 1.1, the 
"Facility"); 

WHEREAS, Buyers intend to purchase Contracted Capacity and provide the Natural Gas 
necessary to generate the associated Energy pursuant to this Agreement in order to fulfill their 
load obligations; and 

WHEREAS, Buyers have agreed to purchase from Seller, and Seller has agreed to sell to 
Buyers on a Scheduled basis, one hundred sixty :five (165) MWs of Capacity for tolling from the 
Unit as defined herein, all in accordance with the provisions of this Agreement. 

NOW, THEREFORE, for and in consideration of the premises, the mutual promises and 
agreements set forth Jierein and other g<¥>d and valuable consideration, the receipt, sufficiency 
and adequacy of which are hereby ackno-lrledged, Buyers and Seller, each intending to be legally 
bound, agree as follois: .f .I 

ARTICLE 1 
DEFINITIONS 

1.1 Certain~ Definitions. The following initially ~pitalized terms and phrases as and 
when used in this Agreement shall have the respective meanings set forth below: 

"Adjustment Period" has the meaning assigned in Section 7.2(c). 

"Affiliate" means, with respect fo a Person, each other Person that directly, or indirectly 
through one or more intermediaries, controls, is controlled by or is under common control with 
such designated Person. For purposes of this definition (i) "control" or "controlled by" and 
"under common control with" shall mean the possession of the power to direct or cause the 
direction of the management and policies of an entity, whether through the ownership of voting 
stock or partnership interest, by contract or otherwise and (ii) it shall be assumed that the direct 
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or indirect owner of more than fifty percent (50%) of the outstanding stock or other equity 
interest of a Person has "control" of such Person. 

"Agreement" has the meaning assigned in the preamble. 

"Air Permits" has the meaning assigned in Section 8.3. 

"Alternate Source" has the meaning assigned in Section 4.2. 

"Alternate Source Temporary Arrangements" has the meaning assigned in Section 4.2. 

"Ancillary Services" means all ancillary commercial products produced by the Unit, 
including spinning reserves, operating reserves, black start capability, balancing energy, 
regulation service, reactive power and voltage control. 

"Annual Period" means a calendar year from January 1 through December 31. 

"Authorized Representatives" has the meaning under Section 19.4. 

"Business Day" means any Day excluding Saturday, Sunday and NERC-defined 
holidays. 

"Buyer" and "Buyers" have the meanings assigned in the preamble. 

"Capacity" means generating capacity measured in kW or MW. 

"Change of Control Transaction" means, in respect of Seller, any transaction or series of 
related transactions which, if consummated, would result in Seller being an Affiliate of another 
ultimate parent entity immediately after such transaction. For purposes of this definition, 
Seller's ultimate parent entity is the Person who directly or indirectly controls more than fifty 
percent (50%) or more of such Person' s outstanding capital stock or.other equity interests having 
ordinary voting power and who does not itself have an ultimate parent entity. 

"Confidential Information" means business or technical information rightfully in the 
possession of either Party, which information derives actual or potential commercial value from 
not being generally known or readily ascertainable through independent development or reverse 
engineering by persons who can obtain economic value from its disclosure and use, and includes 
information furnished or disclosed to the other Party in connection with discussions leading up to 
execution of this Agreement, including this Agreement. Confidential Information must be 
designated in writing as confidential by the Party supplying such information (the "Disclosing 
~") to the other Party (the "Receiving Party"). Confidential Information does not include 
information which: (a) is or becomes publicly available other than as a result of a violation of 
this Agreement; (b) was, at the time of the disclosure, already in the Receiving Party's 
possession; (c) is disclosed to the Receiving Party by a third Party who, to the Receiving Party's 
knowledge, is not prohibited from disclosing the information pursuant to any agreement with the 
Disclosing Party; ( d) the Receiving Party develops or derives without the aid, application or use 
of the privileged or proprietary information; or ( e) the Receiving Party is required to disclose 
pursuant to Legal Requirements. 

2 
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"Consent" means any and all licenses, permits, franchises, agreements, approvals, 
authorizations, consents, waivers, rights, exemptions, releases, variances, exceptions, or orders of 
or issued by, or filing with, or notice to, any Governmental Authority under Legal Requirements, 
including all applicable environmental certificates, licenses, permits and approvals. 

"Contracted Capacity" has the meaning assigned in Appendix A. 

"Costs" has the meaning assigned in Section 16.3(b). 

"Day" means calendar day. 

"Defaulting Party" has the meaning assigned in Section l 6.3(a). 

"Delivered Energy" has the meaning assigned in Appendix A. 

"Delivery Excuse" has the meaning assigned in Section 15.7. 

"Delivery Period" means the period from the Delivery Commencement Date until the end 
of the Term. 

"Delivery Commencement Date" means May l, 2015. 

"Designated Network Resource" or "DNR" has the meaning assigned to such term in the 
OATT. 

"Early Termination Date" has the meaning assigned in Section l 6.3Ca). 

"Energy" means three-phase, 60-cycle alternating current electrical energy, and which 
shall be expressed in megawatt hours (MWh) or kilowatt hours (kWh). 

"Event of Default" means an event described in Section 16. l for Seller and in Section 
16.2 for Buyers. 

"Execution Date" has the meaning assigned in the preamble. 

"Facility" means three Natural Gas-fired simple cycle electric generating units rated at 
approximately one hundred sixty five (165) MW each at a facility in Oldham County, Kentucky 
located at the Site and interconnected to the Transmission System at the Interconnection Point. 

"Federal Power Act" means the Federal Power Act, 16 U.S.C. § § 791a et seq. (2006), as 
such Act may be amended from time to time, and any successor statute of similar import. 

"FERC" means the Federal Energy Regulatory Commission or any Governmental 
Authority succeeding to the powers and functions thereof under the Federal Power Act. 

"Force Majeure Event" has the meaning assigned in Section 15.1. 
3 
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"Forced Outage" means a time during which the Unit is not capable of normal operations 
for reasons other than a Force Majeure Event, Delivery Excuse or.a Scheduled Outage. 

"Gains" has the meaning assigned in Section 16.3(b). 

"Gas Adjustment Period" has the meaning assigned in Section 5.3(d). 

"Good Utility Practices" means, any of the practices, methods, standards and acts 
engaged in or approved by a significant portion of the electric utility industry in the United States 
operating combustion turbine facilities similar to the Facility, with due regard to any material 
differences between the size and type of such stations and the size and type of the Facility and 
the Units and that, at a particular time, in the exercise of reasonable judgment in l~ght of the facts 
known or that should reasonably have been known at the time a decision was made, would have 
been expected to accomplish the desired result consistent with (i) applicable Legal 
Requirements; (ii) good business practices, reliability, economy, safety and expedition. Good 
Utility Practices are not intended to be limited to the optimum practices, methods or acts to the 
exclusion of all others, but rather to be acceptable practices, methods and acts generally accepted 
in the United States, having due regard for, among other things, manufacturers' warranties, 
original equipment manufacturer's recommendations and applicable Legal Requirements. 

"Governmental Authority" means any federal, state, local or municipal govern.mental 
· body; any governmental, quasi-governmental, regulatory or administrative agency, commission, 

body or other authority exercising or entitled to exercise any administrative, executive, judicial, 
legislative, policy, regulatory or taxing authority or power, including FERC, NERC or any 
regional reliability council; or any court or governmental ·tribunal, in each case, having 
jurisdiction over the Person or matter in question. 

"Guaranteed H~at Riy.e" has the meaning assigned in Appendix B. 

"Indemnified Party" has the meaning assigned in Section 14. l. 

"Indemnifying Party" has the meaning assigned in Section 14.1. 

"Interconnection Agreement" means that certain Interconnection Agreement dated as of 
February 13, 2001 , by and between Seller and the Transmission Provider that governs the 
interconnection and parallel operation of the Facility with the Transmission System. 

"Interconnection Facilities" means those facilities described in the Interconnection 
Agreement as facilities that must be installed or modified in order to enable the Facility to 
deliver Energy associated with the Contracted Capacity to meet Buyers' Schedules from the 
Facility to the Transmission System. 

"Interconnection Point" means the point of connection between the Transmission System 
and the Facility's electrical facilities, as described in more detail in the Interconnection 
Agreement, which is the LG&E Bu~kner (345kV) substation. 
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"Interest Rate" means the interest per annum equal to the prime rate as published in The 
Wall Street Journal, or comparable successor publication, under "Money Rates," as applied on a 
daily basis and compounded quarterly. 

"KU" has the meaning assigned in the preamble. 

"kV" means kilovolt(s). 

"kW" means kilowatt(s). 

"Legal Reguirement" means any law, code, statute, regulation, rule, ordinance, judgment, 
injunction, order, permit or other requirement that is valid and applicable to the Person or matter 
in question at the time of the execution of this Agreement or any time thereafter during the Term, 
including any standards, operating policies or similar requirements of a Governmental Authority 
having jurisdiction over the Person or matter in question. 

"LG&E" has the meaning assigned in the preamble. 

"LIBOR" means the rate per annum (rounded upwards, if necessary, to the nearest 1/100 
of 1 %) appearing on Reuters Screen LIBOROI Page (or any successor page) as the London 
interbank offered rate for deposits in dollars at approximately 11 :00 a.m. (London time) two (2) 
Business Days prior to the first day of the applicable interest period for a term comparable to 
such interest period. 

"Losses" has the meaning assigned in Section 16.3(b). 

"Maintenance Schedules" has the meaning assigned in Section 8.2(a). 

"MMBtu" means one million British thermal units. One (I) MMBtu is equivalent to one 
(I) Dekatherm. 

"Monthly Availability Factor" or "MM." has the meaning assigned to it in Appendix A. 

"Monthly Capacity Payment" has the meaning assigned in Appendix A. 

"Monthly Fuel Adjustment" or "MF A" has the meaning assigned in Appendix B. 

"Monthly Invoice" has the meaning assigned in Section 9.l(a). · 

"Monthly O&M Payment and MF A" has the meaning assigned in Appendix B. 
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"MW" means megawatt(s). 

"MWh" means megawatt-hour(s). 

"Natural Gas" means a mixture of hydrocarbon gasses that occurs with petroleum 
deposits, principally methane, together with varying quantities of ethane, propane, butane, and 
other gases, but excluding manufactured or artificial gas. 

"Natural Gas Delivery Point" means the point of interconnection between the Facility and 
the Texas Gas Transmission pipeline serving the Facility. 

"Natural Gas Industry Standards" means those standards, practices, methods and acts 
engaged in or approved by a significant portion of the Natura] Gas Industry in the United States 
that, at a particular time, in the exercise of reasonable judgment in light of the facts known or 
that should have been known at the time a decision was made could have been expected to 
accomplish the desired result consistent with good business practices, reliability, eco!omy, 
safety and expedition. Natural Gas Industry Standards are not intended to be limited to the 
optimum practices, methods or acts to the exclusion of all others, but rather to be acceptable 
practices, method and acts generally accepted in the Natural Gas Industry in the United States, 
having due regard for, among other things, manufacturers' warranties and applicable Legal 
Requirements. ' < 

"Natural Gas Interconnection Agreement" means the Facilities Agreement, dated April 9, 
2001, between Texas Gas Transmission Corp~ration and the Seller. 

"Natural Gas Metering System" means al] meters, metering devices and related 
instruments used to measure and record Natural Gas consumed by the Unit, including any such 
consumption meters downstream of the Texas Gas Transmission Facility meter. 

"Natural Gas Pseudo Meter" has the meaning assigned in Appendix G. 

"NERC" means the North American Electric Reliability Corporation, including any 
successor thereto and subdivisions thereof. 

"Net Worth" means the doJJar value calculated by subtracting liabilities from total assets 
(excluding goodwill and other intangible assets described in F ASB Statement 142) as such terms 
are determined in accordance with generally accepted accounting principles. 

''Network Integrated Transmission Service" has the meaning defined in the OATT. 

"Non-Defaulting Party" has the meaning assigned in Section 16.3(a). 

"OATT" means Buyers' Open Access Transmission Tariff currently on file with FERC. 

"E.fil!Y" or "Parties" means either Buyers or Seller, or all of them, respectively. 

6 



EXECUTION VERSION 

"Person" means any natural person, corporation, limited liability company, general 
partnership, limited partnership, proprietorship, other business organization, trust, union, 
association or Governmental Authority. 

"Power Metering System" means all meters, metering devices and related instruments 
used to measure and record Energy and to determine the amount of Energy that is delivered to 
Buyers from the Unit at the Interconnection Point, including any unit meters behind the 
Interconnection Point. 

"Project" me~s the ownership, operation, management and maintenance of the Facility, 
all of which being reasonably expected to enable Seller to fulfill its obligations under this 
Agreement. 

"Reliability Coordinator" means the entity that is the highest level of authority who is 
responsible for the reliable operation of the Transmission System, has the wide area view of the 
Transmission System, and has the operating tools, processes and procedures, including the 
authority to prevent or mitigate emergency operating situations in both next-day analysis and 
real-time operations. 

"Schedule," "Scheduled," "Scheduling" and "Scheduling Instructions" mean instructions 
issued by Buyers from the Scheduling Center to Seller with respect to the scheduling of Energy 
in accordance with Article 6. Such Schedule shall be in a format agreed to by the Parties. 

"Scheduled Energy" has the meaning assigned in Appendix A. 

"Scheduled Outage" means a time period during which the Contract Capacity from the 
Unit is unavailable or partially unavailable due to the maintenance of the Unit or other 
equipment at the Facility in accordance with Section 8.2 and Appendix D. 

"Scheduling Center" means the scheduling center designated by Buyers from time to time 
in writing as being the primary control point for Scheduling Instructions and other operational 
notifications provided herein, including pursuant to Article 6 and Article 8. 
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"Site" means the approximately sixty (60) acres of land in Oldham County, 
Commonwealth of Kentucky, on which the Facility is located. 

"System Alert" means that the Scheduling Center has determined pursuant to its 
prevailing practices that conditions are expected to occur or have occurred that could jeopardize 
the ability to meet projected loads in the electric system of LG&E and KU that has been 
recognized by NERC as a control area. 

"Taxes" means all taxes, fees, levies, licenses or charges imposed by any Governmental 
Authority, other than taxes, levies, licenses or charges based upon net income or net worth, 
together with any interest and penalties thereon. 

"Term" has the meaning assigned in Section 3.1. 

"Termination Payment" has the meaning assigned in Section 16.3(b). 

"Transmjssion Provider" means the owner or operator of the Transmission System 
responsible for providing transmission service under the OA TT. 

"Transmission System" means the integrated high voltage electricity transmission 
systems of LG&E and KU, as modified or expanded from time-to-time. 

"Turbine Start" means one start of the Unit for each period that ·has Energy being 
delivered to Buyers pursuant to the applicable Schedule in each hour (greater than zero MWs per 
hour) until the hour that such Schedule returns to zero MWs. For the avoidance of doubt, any .. 
failed starts of the Unit (for any reason) are not considered a Turbine Start. ;· ' ·t 

"Unit" means Unit Number 3 at the Facility; if the Alternate Source Temporary 
Arrangements have been achieved, the Alternate Source will be treated as the "Unit" for such f; 
period of time under this Agreement. 

ARTICLE2. 
REPRESENTATIONS, WARRANTIES AND COVENANTS 

2.1 Representations and Warratrties of Seller. Seller hereby makes the following 
representations and warranties to Buyers as of the date of this Agreement: 

: .. 

. (a) Seller is a limited liability company, duly organized, validly existing and ,;l 
in gqod standing under the laws of the State of Delaware, and is qualified to do busine$S and is in 
good standing in the jurisdictions in which the conduct of its business or location of its'assets and 
properties makes such qualification necessary (jncluding in the Commonwealth of Kentucky), is 
the 'sole owner of the Facility, is causing the Facility to be operated and has the legal power and 
authority to O'Nn its properties, to carry on its business as now being conducted and to enter into 
this Agreement and to otherwise carry out the transactions contemplated hereby and perform all 
obligations on Seller's part to be performed pursuant to this Agreement. 

(b) The execution, delivery and performance by Seller of this Agreement have 
been duly authorized by all necessary limited liability company action, and do not and will not 
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require any consents or approvals of Seller's members or directors other than those which have 
already been properly obtained. 

( c) The execution, delivery and performance by Seller of this Agreement, and 
the consummation of the transactions contemplated hereby, do not conflict with any of the terms, 
conditions or provisions of any Legal Requirements applicable to Seller, any of Seller's 
organizational or governance documents, or any partnership agreement, deed of trust, mortgage, 
loan agreement, other evidence of indebtedness or any other material agreement or instrument to 
which Seller is a party or by which it or any of its property is bound, or result in a breach of or a 
default under any of the foregoing. 

( d) This Agreement constitutes the legal, valid and binding obligations of 
Seller that are enforceable in accordance with their terms, except as such enforceability may be 
limited by bankruptcy, insolvency, reorganization or similar laws relating to or affecting the 
enforcement of creditors' rights generally or by general equitable principles, regardless of 
whether such enforceability is considered in a proceeding in equity or at law. 

( e) There is no pending or, to the knowledge of Seller, threatened action or 
proceeding affecting SelJer before any Governmental Authority that purports to materially 
adversely affect the legality, validity or enforceability of this Agreement or that reasonably could 
be expected to have a material adverse effect on Seller's ability to perform its obligations under 
this Agreement. 

(:f) There are no bankruptcy proceedings pending or being contemplated by 
Seller or, to Seller's knowledge, threatened against Seller. 

2.2 Representations and Warranties of Buyers. Each Buyer hereby makes the 
following representations and warranties to Seller as of the date of this Agreement: 

(a) Buyer is a corporation, duly organized, validly existing and in good 
standing under the laws of every state in which it does business as a utility, including the 
Commonwealth of Kentucky, and has the legal power and authority to own its properties, to 
carry on its business as now being conducted and to enter into this Agreement and carry out the 
transactions contemplated hereby and perform all obligations on Buyer's part to be performed 
pursuant to this Agreement. 

(b) The execution, delivery and performance by Buyer of this Agreement 
have been duly authorized by all necessary corporate action, and do not and will not require any 
consent or approval of Buyer's board of directors or shareholders other than that which has 
already been obtained. 

(c) The execution, delivery and performance by Buyer of this Agreement, and 
the consummation of the transactions contemplated hereby, do not and will not conflict with any 
of the terms, conditions or provisions of any Legal Requirements applicable to Buyer, any of 
Buyer's organizational or governance documents, or any partnership agreement, deed of trust, 
mortgage, loan agreement, other evidence of indebtedness or any other material agreement or 
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instrument to which Buyer is a party or by which it or any of its property is bound, or result in a 
breach of or a default under any of the foregoing. 

( d) This Agreement constitutes the legal, valid and binding obligation of 
Buyer that is enforceable in accordance with its terms, except as such enforceability may be 
limited by bankruptcy, insolvency, reorganization or similar laws relating to or affecting the 
enforcement of creditors' rights generally or by general equitable principles, regardless of 
whether such enforceability is considered in a proceeding in equity or at law. 

(e) There is no pending or, to the knowledge of Buyer, threatened action or 
proceeding affecting Buyer before any Governmental Authority which purports to materially 
adversely affect the legality, validity or enforceability of this Agreement or that reasonably could 
be expected to have a material adverse effect on Buyer's ability to perform its obligations under 
this Agreement. 

(f) There are no bankruptcy proceedings pending or being contemplated by it 
or, to its knowledge, threatened against it. 

2.3 Seller Covenants. Seller hereby covenants and agrees that throughout the Term: 

(a) No modifications to, or expansion of, the Unit that would have a material 
adverse effect on Buyers' rights or obligations under this Agreement will occur without the prior 
written consent of Buyers, which consent shall not be unreasonably withheld, conditioned or 
delayed. 

(b) Except as otherwi.se provided pursuant to the prov1s1ons of this 
Agreement, Seller will maintain the legal right to and will possess and operate or cause to be 
operated the Facility and deliver the Capacity and associated Energy from the Facility to Buyers 
in accordance with the provision.s of this Agreement. 

(c) Seller shall operate or cause to be operated the Facility at all times during 
the Term in accordance with Section 8.1. 

( d) Seller shall not interfere with, and shall take no position or take any 
actions adverse to, Buyers' efforts to qualify and maintain the Unit as a Designated Network 
Resource pursuant to the OA TT. 

(e) Seller agrees that Buyers are not, and shall ensure that Buyers shall not be 
deemed to be, the registered "Generation Owner" nor the "Generation Operator" for the Facility 
as defined under and pursuant to NERC requirements. 

(f) Seller agrees not to generate Ancillary Services from the Unit except to 
the extent such generation is required by a Governmental Authority or the Transmission 
Provider. 
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ARTICLE3 
TERM OF AGREEMENT 

3. I Tenn. This Agreement shall become effective as of the date of this Agreement 
and, subject to termination as provided in this Agreement, shall remain in full force and effect 
through April 30, 2019 (the "Tenn"). 

3.2 Survival. All provisions of this Agreement that expressly or by implication come 
into or continue in force and effect following the expiration or termination of this Agreement 
shall remain in effect and be enforceable following such expiration or termination. 

3.3 Conditions Precedent. 

(a) The Delivery Commencement Date shall not occur unless and until the 
following events have occurred or been waived in writing by Buyers on or before April 15, 2015, 
without extension by a Force Majeure Event or for any other reason: 

(i) DNR Status. Buyers shall have qualified the Unit as a Designated 
Network Resource and Buyers are capable of scheduling the entire Contracted Capacity as a 
Designated Network Resource. 

(ii) Network Integrated Transmission Service Arrangements. Buyers 
shall have secured unconditional firm network transmission service from the Interconnection 
Point for the Delivery Period, and any upgrades required in connection with such firm network 
transmission service not to exceed fifty thousand dollars ($50,000.00) and to be completed by 
April 1, 2015. ' 

(iii) Necessary Regulatory Approvals. Buyers shall have received all 
permits and approvals, and shall have satisfied all other Legal Requirements, including receiving 
such approvals from the Kentucky Public Service Commission or the Virginia State Corporation 
Commission, as Buyers choose to pursue in their sole discretion, with respect to the performance 
of Buyers' obligations and recovery of costs incurred hereunder. 

(iv) Natural Gas Pseudo Meter. Seller, Buyers and Texas Gas 
Transmission have executed an agreement (to the extent all such parties need to execute) for the 
Buyers' use of the Unit' s Natural Gas Pseudo Meter in accordance with Appendix G. 

(v) Gas Transportation. Buyers shall have obtained firm Natural Gas 
ortation service arrangements with respect to the operation of the Unit in an amount

f the Delivery Period on a "no notice" basis. 

(b) Buyers shall diligently pursue satisfaction of the conditions precedent set 
forth in Section 3.3(a); provided, that the Parties acknowledge and agree that Buyers shall not 
seek satisfaction of the condition precedent set forth in Section 3.3(a)(v) until satisfaction or 
waiver of the other conditions precedent set forth in Section 3:3(a) has taken place. Buyers shall 
promptly provide written notice to Seller of the date when (i) all conditions prec~dent other than 
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Section 3.3(a)(v) have been satisfied or waived by written notice from Buyers; and (ii) all 
conditions precedent are satisfied or otherwise waived by Buyers. 

( c) If any of the above conditions precedent are not met or waived in writing 
by Buyers on or before April 15, 2015, either Party may elect, in its sole discretion, to terminate 
this Agreement on or before the tenth (10th) Business Day after April 15, 2015 with no further 
obligation to either Party other than any payment obligations which are accrued and payable at 
the time of termination. In the event a Party elects to terminate this Agreement under this 
Section 3.3, such Party shall exercise such termination right by delivering a notice of termination 
to the other Party on or before the tenth (10th) Business Day after April 15, 2015 referencing this 
Section 3.3 and the effective date of termination. If a Party has the right to terminate this 
Agreement pursuant to this Section 3.3 and does not deliver such notice of termination to the 
other Party on or before the tenth (10th) Business Day after April 15, 2015, then such Party' s 
terminatio~ right provided in this Section 3.3 shal1 be deemed waived in its entirety. 

ARTICLE4 
SALE OF CAPACITY AND DELIVERY OF ENERGY 

4.1 Agreement to Sell and Purchase Capacity for Tolling. 

(a) At all times during the Delivery Period, (i) Seller agrees to make available 
to Buyers the Contracted Capacity of the Unit and to provide to Buyers all of the Energy 
produced by the Unit pursuant to Buyers' Scheduling instructions, and (ii) Buyers agree to take 
from Seller such Energy from the Unit pursuant to Buyers' Scheduling instructions and accept 
the Contracted Capacity associated with the Unit. Buyers shall Schedule at least four thousand 
nine hundred fifty (4,950) MWh (165 MW for 30 hours) of Energy from the Unit each Annual 
Period. 

(b) Seller shall make available Contracted Capacity and deliver Energy from 
the Unit to Buyers at the Interconnection Point. 

( c) Seller' s failure to make available Contracted Capacity and deliver Energy 
as required hereunder shall only be excused by a Force Majeure Event and Delivery Excuse, 
subject to the other provisions regarding a Force Majeure Event and Delivery Excuse set forth in 
this Agreement. fi{ 

I 
( d) The risk of Joss of all Energy delivered by Seller to Buyers at the 

Interconnection Point shall pass from Seller to Buyers at the Interconnection Point. 

4.2 Alternate Source Delive[Y. If the Unit incurs a Forced Outage, then Seller 
may offer to Buyers a different unit at the Facility as the "Unit" under this Agreement (the 
"Alternate Source"). If Seller desires to use an Alternate Source for a temporary period, Seller 
shall give reasonable prior notice of such intent to Buyers via telephone (with written notice to 
follow promptly) to seek such temporary Alternate Source designation. After such notice, the 
Parties shall diligently seek to temporarily use an Alternate Source by (i) obtaining Designated 
Network Resource Status, which may include temporarily undesignating the Network Integrated 
Transmission Service arrangements with respect to the Unit pursuant to the OA TT with a start 
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and end date (with a concomitant redesignation of the Unit for Network Integrated Transmission 
Service at the end of such undesignation period); (ii) obtaining alternative arrangements needed 
for firm network transmission service for the Alternate Source; (iii) establishing Natural Gas 
Pseudo Meter arrangements at the Alternate Source; ; and (iv) if utilizing such Alternate Source 
(or otherwise making the Alternate Source Temporary Arrangements) will result in increased 
costs to Buyers, Seller (at its sole discretion) agreeing to pay such increased costs in a payment 
manner reasonably acceptable to Buyers (all such arrangements, the "Alternate Source 
Temporary Arrangements"). Alternate Source Temporary Arrangements shall be in daily 
increments and shall only last for the period of time set forth in any application or other 
documentation related to such Alternate Source Arrangements. In the event such Alternate 
Source Temporary Arrangements cannot be obtained (or if Seller does not agree to make 
payments stated above or if Buyers have not accepted the manner of payment), then no Alternate 
Source will be permitted to be used. If the Alternate Source Temporary Arrangements have been 
achieved, the Alternate Source will be treated as the "Unit" for such period of time under this 
Agreement. 

4.3 Rights to Use Contracted Capacity. During the Delivery Period, Buyers will have 
the right to use the Contracted Capacity and may Schedule associated Energy from the Unit at 
any time, provided notice requirements are followed pursuant to Article 6. Seller will be 
permitted to operate or produce Energy from the Unit (i) to satisfy its obligations hereunder with 
respect to operating in accordance with Good Utility Practice, including, without limitation, 
those found in Article 8; (ii) if and to the extent Seller is required to operate the Unit at the 
direction of the Transmission Provider or Reliability Coordinator; and (iii) to make third-party 
sales, provided (a) such sales are non-firm and interruptible and do not require Buyers to 
undesignate the DNR status of the Unit, (b) Seller interrupts such third-party sales if and when 
necessary to meet Buyers' Schedules (either through recall rights or otherwise), and (c) Seller 
ensures that a separate meter is installed on the Unit and used to nominate and measure all 
Natural Gas used for Seller's third party sales, which Natural Gas shall be procured by Seller. 

4.4 Costs for SeJler' s Use of Unit. Buyers shall not be obligated to pay any costs 
associated with operating the Unit when Seller is so directed by the Transmission Provider or 
Reliability Coordinator or when Seller makes sales to third parties pursuant to Section 4.3. 
Buyers shall be obligated to pay only those costs of operating the Unit for the duration of a 
submitted Energy Schedule as provided herein. The Parties acknowledge that any breach of this 
provision shall result in Buyers' entitlement to receive damages from Seller and otherwise seek 
any remedies pursuant to Section 16.3 hereunder. 

4.5 Calculation of Monthly Capacity Payments. Subject to the terms of this 
Agreement, each month during the Delivery Period, Buyers shall be obligated to pay Seller a 
Monthly Capacity Payment calculated in accordance with Appendix A for Contracted Capacity 
in such month during the Delivery Period in accordance with this Agreement. Except as 
otherwise expressly provided in this Agreement, Buyers shall have no responsibility for any 
other payments (including reimbursement for any Taxes or any other costs) to Seller under this 
Agreement for Contracted Capacity or Energy delivered to or made available to Buyers. 

4.6 Calculation of Monthly O&M Payments and MF A. Subject to the terms of this 
Agreement, each month during the Delivery Period, Buyers shall be obligated to pay Seller a 
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Monthly O&M Payment and MF A calculated in accordance with Appendix B for Delivered 
Energy in such month during the Delivery Period in accordance with this Agreement. 

4.7 Monthly Availability Factor. If Seller's Monthly Availability Factor for the Unit 
falls below fifty percent (50%) per month for two (2) months over the course of a rolling twelve 
(12) month period during the Delivery Period, Buyers shall have the right, but not the obligation, 
to request Seller to replace the Unit with an Alternate Source consisting of a different unit at the 
Facility. The Seller shall work in good faith to accomm,odate the change, subject to the 
availability of alternate units at the Facility and subject to Section 4.2. 

5.1 Overview. 

ARTICLES 
NATURAL GAS SUPPLY 

(a) Buyers -will purchase Natural Gas service and arrange for delivery of 
Natural Gas to the Unit during the Delivery Period and the Unit shall be capable of utilizing such 
Natural Gas as arranged by Buyers in order to produce the Scheduled Energy committed to 
Buyers under this Agreement. Buyers will also arrange for Natural Gas for each Turbine Start in 
the amount of three hundred fifty (350) MMBtu. 

(b) Buyers shall receive, as the case may be, a MFA based on the Guaranteed 
Heat Rate set forth in Appendix B for all Natural Gas used to generate Energy that is delivered to 
Buyers pursuant to Buyers' Scheduling Instructions, including ramping up to and down from 
base load operations. 

5.2 Other Natural Gas Provisions. 

(a) Seller agrees to accept at the Natural Gas Delivery Point any Natural Gas 
delivered by Buyers that (i) meets the Natural Gas quality standards for delivered Natural Gas 
under the applicable Natural Gas transportation provider's FERC Natural Gas tariff and the 
applicable transportation agreement(s), or (ii) does not meet the Natural Gas quality standards 
described in (i) so long as such Natural Gas would not, in Seller's reasonable discretion, have a 
material adverse effect on the Facility, or (iii) Seller allows such Natural Gas to flow beyond the 
Natural Gas Delivery Point. All Natural Gas supplied by Buyers pursuant to this Agreement shall 
be measured at the Unit's consumption meter, which is downstream of the Natural Gas Delivery 
Point. Buyers shall retain title to Natural Gas provided by Buyers to meet Buyers' Schedules. 
The title to all Energy Scheduled in accordance with the terms herein and generated by the Unit 
as a result of the conversion of such Natural Gas to Energy by the Unit shall vest in Buyers at the 
Interconnection Point, Seller shall make the Unit available to Buyers to convert Buyers' Natural 
Gas to Buyers' Energy. Notwithstanding the foregoing, care, custody, control and risk ofloss of 
Natural Gas supplied by Buyers pursuant to this Agreement shall transfer from Buyers to Seller 
at the Natural Gas Delivery Point, and Seller shall .have care, custody, control and risk of loss of 
Energy generated at the Unit until it is transferred from Seller to Buyers at the Interconnection 
Point. 
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5.3 Natural Gas Metering. 

(a) Seller shall maintain the Natural Gas Interconnection Agreement 
throughout the Term. Seller shall promptly provide upon execution a copy of, and any 
amendments to, such Natural Gas Interconnection Agreement to Buyers. Seller shall be 
responsible for determining and complying with all Natural Gas transportation-related rules, 
practices and policies with which it must comply. 

(b) Seller shall ensure the Natural Gas Metering System is owned, operated 
and maintained in accordance with the Natural Gas Interconnection Agreement and Natural Gas 
Industry Standards in order to measure and record the amount of Natural Gas Natural Gas 
delivered to the Unit and the Facility, including with respect to the Natural Gas Pseudo Meter. 
None of Seller, Seller's Affiliates or the employees, subcontractors or contractors of any of them 
shall make adjustments to the Natural Gas Metering System without giving reasonable prior 
notice to Buyers. Buyers may, at their own cost, install additional meters or other such facilities, 
equipment, devices, or telemetering equipment on the Unit's consumption gas meter as Buyers 
deem necessary or appropriate to monitor the measurements of the Natural Gas Metering System 
and that do not interfere with Seller's operation of the Facility or its ability to satisfy our 
obligations pursuant to this Agreement. Seller shall verify the accuracy of such Natural Gas 
Metering System to Buyers when requested. 

(c) Buyers shall not be required to pay more than one hundred thousand 
dollars ($100,000) for the initial Natural Gas Pseudo Meter created pursuant to such agreement 
and Seller shall be required to pay any and all costs (i) in excess of the first one hundred 
thousand dollars ($100,000), up to two hundred thousand dollars ($200,000) for the initial 
Natural Gas Pseudo Meter; and (ii) for all additional Natural Gas Pseudo Meters. In the event the 
costs for the initial Natural Gas Pseudo Meter exceeds two hundred thousand ($200,000), Seller 
shall deliver notice thereof and Buyers and Seller shall then make a good faith effort to allocate 
the costs in excess of two hundred thousand ($200,000) in a mutually agreeable manner. If such 
parties cannot agree upon such an allocation within ten (10) Days after Buyers' receipt of such 
notice, then Seller shall have the right to terminate this Agreement at any time thereafter after ten 
(10) Days' notice and neither Party will have any further obligations hereunder after the effective 
date of termination other than those obligations that survive such termination. The equipment 
associated with the Natural Gas Pseudo Meter shall be transferred to Buyers at the end of the 
Term. In connection with the foregoing, Seller shall grant to Buyers and their designated 
employees and agents the right to enter the Site at a mutually agreeable time to remove such 
equipment. All activities of Buyers and their designated employees and agents at the Site shall 
be subject to the reasonable rules and procedures of Seller. 

( d) Seller shall inspect and test, or cause to be inspected and tested, all meters 
of the Natural Gas Metering System at such times as will conform to Natural Gas Industry 
Standards, but not less often than once annually. Seller shall be responsible for all costs and 
expenses incurred in connection with such inspections or tests. Buyers shall have audit rights 
with respect to such meters. 

If the Natural Gas Metering System fails to register, or if the measurement made by a metering 
device is found upon testing to vary by more than one-half percent (0.5%) from the measurement 
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made by the standard meter used in the test, an adjustment shall be made correcting all 
meas~ements of Natura] Gas made by the Natural Gas Metering System during: (i) the actual 
period when inaccurate measurements were made by the Natural Gas Metering System, if that 
period can be determined to the mutual satisfaction of the Parties; or (ii) if such actual period 
cannot be determined to the mutual satisfaction of the Parties, the second half of the period from 
the date of the last test of the Natural Gas Metering System to the date such failure is discovered 
or such test is made ("Gas Adjustment Period"). If the Parties are unable to agree on the amount 
of the adjustment to be applied to the Gas Adjustment Period, the amount of the adjustment shall 
be determined: (i) by correcting the error if the percentage of error is ascertainable by calibration, 
tests or mathematical calculation; or (ii) if not so ascertainable, by estimating on the basis of 
deliveries niade under similar conditions during the period since the last test. Within thirty (30) 
days after the determination of the amount of any adjustment, the MF A shall be recalcqlated and 
any required payments shall be adjusted on the next invoice. 

ARTICLE6 
ENERGY SCHEDULING AND TRANSMISSION 

6.1 Energy Scheduling. 

(a) Seller shall deliver Energy to the Delivery Point at the dates and times set 
forth on Buyers' Schedule of Energy as provided below. Buyers shall either Schedule the whole 
Contracted Capacity or zero for any hour in a Schedule. 

(b) Buyers shall provide Seller with Schedules at least two (2) hours prior to 
the time Buyers wishes to take Energy at the Contracted Capacity. Such Schedules shall specify 
the hours Buyers will' receive Energy from Seller during the period(s) set forth in such 
Schedules. For the avoidance of doubt, a Schedule may include multiple days and multiple run 
periods for the Unit (e.g., a four hour run scheduled for hours 0700 to 1100 and a four hour run 
Scheduled for hours 1600 to 2000), subject to the limitations set forth below. Seller will 
accommodate a Schedule request that is shorter than the two (2) hours' notice requirement if 
operationally possible and if such request is not likely to have a material adverse effect on 
Seller's ability to perform its other obligations under this Agreement and shall immediately 
confirm with Buyers such accommodation. Buyers may amend a submitted Schedule or a 
Schedule that is in progress if done two (2) hours before the change is effective. 

( c) Any Schedule shall have a duration of at least one · consecutive two (2) 
hour period, not including time for ramping up and down with the start and stop of such 
Schedule. Buyers shall be permitted to include a reduction of a Schedule to zero (0) MWs, 
provided, that if any Schedule includes a reduction to zero (0) MWs, such reduction to zero (0) 
MWs shall be of a duration of at least two (2) hours. For the avoidance of doubt, if during a 
Scheduled run period of the Unit, the Unit is required to be restarted for any reason, such start 
shall not be deemed a Turbine Start for the purposes of this Agreement. 

6.2 Documentation. Buyers and Seller shall maintain written records of the quantities 
of Scheduled Energy to be delivered each hoW' during the Delivery Period. All such records 
shall be kept in accordance with Section 8.5. 
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ARTICLE7 
INTERCONNECTION AND POWER METERING 

7.1 Interconnection. Seller shall maintain the Interconnection Agreement throughout 
the Term. Seller shall promptly provide upon execution a copy of, and any amendments to, such 
Interconnection Agreement to Buyers. Seller shall be responsible for determining and 
complying with all transmission-related rules, practices and policies with which it must comply. 

7.2 Meters. 

(a) Seller shall ensure the Power Metering System is operated and maintained 
in accordance with the Interconnection Agreement and Good Utility Practices in order to 
measure and record the amount of Energy delivered from the Facility, to calculate the Capacity 
of the Facility, and to measure the availability of the Facility to meet Buyers' Schedules, all at 
the Interconnection Point. The meters shall be of a mutually acceptable accuracy range and type. 
None of Seller, Seller's Affiliates or the employees, subcontractors or contractors of any of them 
shall make adjustments to the Power Metering System without the written consent of Buyers. 
Buyers may, at their own cost, install additional meters or other such_facilities, equipment or 
devices on Buyers' side of the Interconnection Point as Buyers deem necessary or appropriate to 
monitor the measurements of the Power Metering System; provided, however, that in all cases 
Seller will be entitled to base its invoiced amounts solely by reference to the Transmission 
Provider's Power Metering System. Buyers shall reasonably establish the telemetering 
equipment that is necessary to coordinate the Facility with the Scheduling Center and Seller 
shall, at its sole cost, install or cause the installation of such telemetering equipment. The 
telemetered data shall be delivered by Seller to the electrical switchyard of the Facility. 

(b) Seller shall inspect and test all meters at such times as will conform to 
Good Utility Practices, but not less often than once annually. Seller shall be responsible for all 
costs and expenses incurred in connection with such inspections or tests. 

( c) If the Power Metering System fails to register, or if the measurement made 
by a metering device is found upon testing to vary by more than one-half percent (0.5%) from 
the measurement made by the standard meter used in the test, an adjustment shall be made 
correcting all measurements of Energy made by the Power Metering System during: (i) the actual 
period when inaccurate measurements were made by the Power Metering System, if that period 
can be determined to the mutual satisfaction of the Parties; or (ii) if such actual period cannot be 
determined to the mutual satisfaction of the Parties, the second half of the period from the date of 
the last test of the Power Metering System to the date such failure is discovered or such test is 
made ("Adjustment Period"). If tbe Parties are unable to agree on the amount of the adjustment 
to be applied to the Adjustment Period, the amount of the adjustment shall be determined: (i) by 
correcting the error if the percentage of error is ascertainable by calibration, tests or 
mathematical calculation; or (ii) if not so ascertainable, by estimating on the basis of deliveries 
made under similar conditions during the period since the last test. Within thirty (30) days after 
the determination of the amount of any adjustment, Buyers shall pay Seller any additional 
amounts then due for deliveries of Energy or Contracted Capacity during the Adjustment Period 
or Buyers shall be entitled to a credit against any subsequent payments for Energy or Contracted 
Capacity, as the case may be. 
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ARTICLES 
OPERATION AND MAINTENANCE 

8.1 Operation and Maintenance. 

(a) Seller shall manage, control, test, operate and maintain (or cause to be 
operated and maintained) the Facility · (i) without adverse distinction as between units at the 
Facility; (ii) in accordance with Good Utility Practices; and (ii) in accordance with the terms of 
this Agreement. 

(b) Seller and Buyers shall mutually develop and agree upon written 
Scheduling procedures no later than three (3) months prior to the Delivery Commencement Date. 
Topics covered shall include the format for Schedules; the method of day-to-day 
communications; hourly energy reports (if not available from the Buyers' Load Serving Entity's 
EMS facilities, Seller will permit Buyers to see Seller's real-time output for the Unit); Unit 
availability; and coordination of maintenance scheduling. In the event of inconsistency or 
conflict between the Scheduling procedures and specific terms of this Agreement, the specific 
terms of this Agreement shall take precedence. 

(c) Seller shall employ at the Facility all safety devices and safety practices 
required by Good Utility Practices. Seller shall keep accurate records of any accident or other 
occurrence at the Site that results in injury to persons or d~age to property. Seller shall provide 
Buyers with reasonable access to these records upon not less than five (5) Days' notice during 
normal business hours, but Seller shall not be required to provide Buyers with access to any 
confidential employment data regarding Facility personnel. 

(d) Seller shall report the start and the end of any Forced Outage to the Buyers 
as soon as practicable, with an expectation, but not the oblig~tion, that such notice shall occur no 
longer than fifteen (I 5) minutes after the start and end of such Forced Outage period. 

8.2 Maintenance Scheduling. 

(a) Commencing no later than three (3) months before the expected Delivery 
Commencement Date and no later than three (3) months before the start of each Annual Period 
thereafter, Seller shall deliver to Buyers planned maintenance schedules, including the scope of 
the maintenance, and outage plans for t.he Unit, which schedules conform to Good Utility 
Practices and the requirements of Appendix D ("Maintenance Schedules"), for such Annual 
Period and a non-binding Maintenance Schedule for the next three (3) Annual Periods or the 
number of such Annual Periods remaining in the Term, whichever is less. Seller shall not 
schedule any maintenance of the Facility during the months of January, February, May, June, 
July, August, September and December that would decrease the Contracted Capacity of the Unit 
below the Contracted Capacity without the prior written consent of Buyers, which may be 
withheld in Buyers' sole discretion. 

(b) Within ten (10) Days of receipt of the Maintenance Schedules, Buyers 
may request Seller to reschedule the Scheduled Outage, and in such case, Seller shall use 
commercially reasonable efforts to effectuate the requested change, taking into consideration 
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Good Utility Practices, purchasers of capacity and energy from other units at the Facility and 
incremental cost. If the Scheduled Outage is rescheduled, Seller shall promptly submit to Buyers 
the revised Maintenance Schedule. 

(c) During each Annual Period, Seller, after consulting with Buyers and in 
good faith giving due consideration to Buyers' preferences, comments and concerns, shall be 
entitled to (i) revise the Maintenance Schedule; and (ii) schedule additional Scheduled Outage(s) 
on an unplanned basis subject to Appendix D; provided, that the revised or additional Scheduled 
Outage(s) conform to Good Utility Practices and the requirements of the Maintenance Schedules 
and do not occur during the months of January, February, May, June, July, August, September 
and December; and provided further that under (i) or (ii) above, Seller provides Buyers no less 
than the fo llowing prior written notice: 

Expected Duration 
Less than 3 Days 
3 to 6 Days 
Over 6 Days 

Prior Written Notice Required 
at least 5 Days 
at least 21 Days 
at least 60 Days 

(d) If Seller has a Scheduled Outage, and such Scheduled Outage occurs or 
would occur coincident with a System Alert, Buyers shall notify Seller of the System Alert. Due 
to the System Alert, Buyers may request Seller to reschedule the Scheduled Outage or, if the 
Scheduled Outage has begun, to expedite the completion thereof, or stop work if possible to run 
the Unit, and Seller promptly provide an estimate of both the cost and time needed to comply 
with such request. If Buyers elect to proceed with such request after receiving such information, 
Buyers shall give Seller written notice of such election and Seller shall comply with such request 
as soon as reasonably practical after receipt of such notice. If the Scheduled Outage is 
rescheduled pursuant to thjs Section 8.2(d), Buyers shall promptly reimburse Seller for all 
incremental costs reasonably incurred by Seller in connection with the rescheduling of the 
Scheduled Outage. 

8.3 Permits. Seller shall obtain and maintain, for the period required by Legal 
Requirements during the Term, all Consents pertainfog to air emissions necessary for the 
performance of SeUer' s obligations under this Agreement ("Air Permits"), provided that Buyers 
shall only be entitled to an allocation of one third (33.33%) of the operating hours and emission 
limits available under the Air Permits. Upon Seller's obtaining any Air Permit or a renewal or 
amendment to an Air Permjt, Seller shall promptly provide a copy of such Air Permit(s) to 
Buyers. 

8.4 Access to the Site and the Unit Seller grants to Buyers and its designated 
employees and agents the right to enter the Site with reasonable prior notice to Seller to: (a) 
inspect meters and to witness any testing, adjustments or replacement of any parts of such meters 
with respect to the Natural Gas Metering System and the Power Metering System (and 
reasonably request any such testing); (b) monitor or measure Energy generated by the Unit in 
accordance with the terms of this Agreement; (c) inspect the Umt as soon as practicable during 
and after any Scheduled Outages or Forced Outages. All activities of Buyers and its designated 
employees and agents at the Site shall be subject to the reasonable rules and procedures of Seller. 
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8.5 Availability of Records. Seller shall keep accurate records and all other data 
necessary for the purposes of proper administration of this Agreement in accordance with the 
following guidelines: 

(a) All such records shall be maintained for a minimum of two (2) years after 
the creation of such record or data and for any additional period of time required by Legal 
Requirements; provided, however, that such records will be kept for as long as is necessary to 
complete any audit that began or was armounced during such two-year or longer period as 
required by Legal Requirements. 

(b) An accurate and up-to-date operating Jog shall be maintained at the 
Facility with records of: (i) real and reactive power production for each clock hour; (ii) changes 
in operating status; (iii) Scheduled Outages, Forced Outages, Delivery Excuses and Force 
Majeure Events; (iv) any unusual conditions found during inspections; and (v) any significant 
events related to the operation of the Facility. Seller will submit an electronic copy of the 
operating log monthly to the Buyers by the 4th business day of the following month. 

( c) Buyers shall have the right from time to time, upon not less than seven (7) 
Days' notice to Seller and during normal business hours, to examine the records and data relating 
to this Agreement, including all historical test records relating to the Facility, at a location 
mutually agreed to by the Parties. 

(d) At the request of Buyers throughout the Term, Seller shall provide to 
Buyers public and non-public financial and business information reasonably necessary for 
Buyers to make accounting determinations. To the extent such request requires access to 
confidential information of Seller, Buyers shall execute an appropriate confidentiality agreement 
reasonably acceptable to Seller respecting such confidential information. 

8.6 Disclaimer. Seller understands and agrees that Buyers' receipt and/or review of 
any material related to the Project or any physical inspection of the Facility conducted by Buyers 
under any provision of this Agreement is solely for their own information. By conducting such 
reviews or inspections, Buyers makes no endorsement of the design or representation or warranty 
of the safety, durability or reliability of the Facility, all of which are the sole responsibility of 
Seller in accordance with the terms of this Agreement, and Buyers shall not be deemed to have 
accepted any condition of the Facility that is not in full compliance with the terms hereof. Seller 
shall in no way represent to any third party that, as a result of Buyers' receipt and review of any 
material or any inspections, Buyers are in any way responsible for the engineering or 
construction maintenance or soundness of the Facility. 

ARTICLE9 
BILLING AND COLLECTIONS 

9.1. Capacity and Energy Billing and Payment. 

(a) If a Forced Outage occurred in the previous month, Buyers shall provide 
information regarding the two (2) Trimble County combustion turbines being on-line during such 
Forced Outages within three (3) Business Days after the end of the previous month. Subject to 
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the provisions of Section 6.2. by the tenth (I 0th) Business Day of each month commencing in the 
first full month after the Delivery Commencement Date, Seller shall send Buyers an invoice 
stating the Monthly Capacity Payment, the Monthly O&M Payment and MF A, and, if applicable, 
the MF A for the immediately preceding Month (the "Monthly Invoice"). The Monthly lnvoice 
shall also specify any other payments required to be made by either Party pursuant to this 
Agreement, and with respect to payments to be paid by Seller, such payments shall be netted 
against payments due to Seller by Buyers. All Monthly Invoices shall be due and payable by 
Buyers on or before the thirtieth (301h) day after Buyers receipt of such invoice. Subject to the 
provisions of Section 9.2, Buyers shall make payment to Seller in accordance with such invoices 
on or before the date due in immediately available funds, through wire transfer of funds to an 
account designated by SeUer, or other means acceptable to Seller. Interest on unpaid amounts 
shall accrue from the date such payments were due at a rate equal to the Interest Rate. Each 
Monthly Invoice shall contain a statement explaining in reasonable detail how such invoice was 
calculated pursuant to the terms of this Agreement. 

9 .2 Bi11ing Disputes and Final Accounting. 

(a) If a Party questions or contests the amount or propriety of any payment 
claimed by the other Party to be due pursuant to this Agreement, the non-disputing Party shall 
make payment to the other Party of amounts not in dispute, but may withhold amounts disputed 
in good faith until after the settlement of such question or contest in accordance with this Section 
9.2. 

(b) In the event a Party questions or contests the correctness of any charge or 
credit, such Party shall provide the other Party with written notice of such amount and the basis 
for the question or contest. The other Party shall promptly review the questioned charge or 
credit and shall promptly notify the disputing Party of any error in determination of amounts 
owed by the disputing Party and issue an amended invoice in the amount of any payment that the 
disputing Party is required to make in respect of such re-determination. 

(c) Seller shall have until one (1) year after the date of a Monthly Invoice for 
Contracted Capacity and associated Energy to correct any error and deliver a corrected Monthly 
Invoice to Buyers. Buyers shall have until one (1) year after the date of a Monthly Invoice to 
question or contest the correctness of any charge or credit made to Buyers on such Monthly 
Invoice. If within such one (1) year period, Buyers have made payment under a Monthly lnvoice 
and thereafter question or contest the correctness thereof, Seller shall not be required to refund 
any payment received from Buyers until such time as it is finally determined that Seller's 
Monthly Invoice was in error. 

9.3 Interest. If any Party does not make a payment or portion of a payment or provide 
a credit or portion of a credit required by this Agreement when originally due (and not the date of 
settlement of such question or contest concerning the amount or propriety of any payment 
claimed by the other Party), then interest at the Interest Rate from the date such overdue payment 
or credit was originally due until such overdue payment or credit, together with interest, is paid 
or credited; provided, however, if any amount is reduced or eliminated through corrections or 
settlement, interest at the Interest Rate sbalJ accrue on such settled or corrected amount only. If 
any Party makes a payment pursuant to an invoice that is later determined to have been incorrect, 

21 



EXECUTION VERSION 

then interest at the Interest Rate from the date such overpayment was made shall be added to the 
overpayment until such overpayment, together with interest, is refunded to such Party. 
Remittance received by mail, if mail is a means of paYII!ent acceptable to a Party owed such 
payment, will be accepted without interest charges if such payment is postmarked on or before 
the due date. 1f the due date of any payment falls on a Day other than a Business Day, the next 
succeeding Business Day shall be the Jast Day on which payment can be postmarked without 
interest charges being assessed. 

9.4 Billing and Payment Records. Subject to Section 8.5, each Party will, until two 
(2) years after its receipt of any invoice, make available to the other Party, and each Party may 
audit, such books and records of the other Party as are necessary for such Party to verify the 
calculation of the Monthly Capacity Payments, the Monthly O&M Payment and MF As, and any 
other invoice, charge or payment demand made in connection with this Agreement. 

ARTICLElO 
PERFORMANCE SECURITY 

Contract Year 

Three (3) Business Days after the 
Execution Date - three (3) Business 

Days after the date that Seller 
receives notice pursuant to Section 
3 .3 Cb) that all conditions precedent 
other than Section 3.3(a)(v) have 

been satisfied or waived by written 
notice from Bu ers 

Three (3) Business Days after the 
date that Seller receives notice 

pursuant to Section 3.3(b) that all 
conditions precedent other than 

Section 3.3(a)(v) have been satisfied 
or waived by written notice from 

Buyers-
Se t. 30, 2017 

Eligible Collateral 

22. 

Eligible Collateral 
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10.2 Replacement Collateral; Substituted Collateral; Release of Collateral. 

(a) Replacement Collateral. To the extent that any Eligible Collateral is 
required to be replaced in order to maintain compliance with Section 10.1, and except as 
provided for in Section 17.2, Seller shall deliver such replacement Eligible Collateral to Buyers 
no later than thirty (30) days prior to the earlier to occur of (i) the date when an increase or 
decrease in Eligible Collateral is required pw:suant to Section 10.1 and (ii) the date when the 
existing Eligible Collateral wfll expire; provided that the increase or decrease in El~ible 
Collateral shall not become effective until the applicable date specified in Section 10.1. Irt"the 
event of a failure to comply with the preceding sentence, Buyers shall be entitled to (A):/Jraw 
upon the exi~tmg Eligible Collateral prior to the expiration date thereof and (B) take such further 
action to protect its interests pursuant to this Agreement. Upon receipt of any replacement 
Eligible Collateral, and provided that Seller remains in compliance with this Article 10, (1) 
Buyers shall not draw upon the existing Eligible Collateral, for which such replacement is being 
m~d~, solely becaus~ such existing Eli~i~le Collateral is about to ~~yi,e; and (2)~ ~r,ers shall, 
within two (2) Busmess Days of rece1vmg such replacement Ehg1ble Collateral, -;r~ease the 
Eligible Collateral that is being replaced back to Seller. 

(b) Release of Collateral; Substituted Collateral. Upon any reduction of the 
amount of the Seller Performance Securitr pursuant to _§ection 10.1, Buyers shall UPODjtwO (2) 
Business Days advance written request by Seller releaseJmy Eligible Collateral that is '#J longer 
required. The choice of any Eligible Collateral provided by Seller may be selected from time to 
time by Seller, and upon receipt of substitute Eligible Collateral, Buyers shall promptly release 
such existing Eligible Collateral in an amount equal to that which is being substituted. 
Following any termination of this Agreement, the Parties shall mutually agree to a final 
settlement of all obligations under this Agreement, which such period shall not exceed the later 
of (i) ninety (90) days from such termination date, and (ii) the date on which Seller has fulfilled 
all its obligations and all Buyers' and Seller' s claims areJeleased or uncontested, and #ter such 
settlement, any remaining Eligible Collatdral posted by feller that ha5 not been drawl upon by 
Buyers pursuant to the rights under this Agreement shall be returned to Seller, pending resolution 
of any dispute. Any dispute between the Parties regarding such final settlement shall be resolved 
pursuant to Article 18. 

Interest. .In the eve~{ ~eller provj~s Eligible codateral in thi4rm of cash 
he interest due Seller for such Eligible ci1Jateral shall 

be the interest paid pursuant to 

23 



EXECUTION VERSION 

10.4 Reporting. Seller shall promptly notify Buyers of any circumstance that results in 
Seller's failure to be in compliance with the Seller Performance Security requirements of this 
Article I 0, includin witho · · · viding prompt written notice in the event -. 

d provide replacement Eligible C~ 
as provided in Article 10.· From time to time, at Buyers written request, Seller shall~ 
Bu ers w· evidence as Bu ers ma reaso I re uest to demonstrate that Selle~ 

_ . s in full compliance with 
~uding, without limitation, quarterly unaudited financial statements of the 

I 0.5 Grant of Security Interest. To secure its obligations under this Agreement and to 
the extent Seller delivers Eligible Collateral hereunder, Seller hereby grants to Buyers a present 
and continuing security interest in, and lien on (and right of setoff against), and assignment of, 
all cash collateral and cash equivalent collateral and any and all proceeds resulting therefrom or 
the liquidation thereof, whe~er now or hereafter held by, on behalf of, or for the benefit of 
Buyers, and Seller agrees to take such action as :the Buyers reasonably requires in order t~ 
perfect the Buyers' first-priority security interest in, and lien on (and right of setoff against), such 
collateral and any and all proceeds resulting therefrom or frem the liquidation thereof. 

ARTICLE 11 
EMISSION ALLOWANCES 

11.1 Emission Allowances. On March 10, 2005, the U.S. Environmental Protection 
Agency ("EPA") issued the Clean Air Interstate Rule ("CAIR") to reduce emissions of S02 and 
NOx. Seller shall provide for or obtain NOx and S02 emissions allowances (if any) related to the 
Delivered Energy from the Unit in any Annual Period, allocated to the Unit by any agency, 
including the EPA and/or the Kentucky Department for Environmental Protection or otherwise 
under CAIR, up to 264,000 MWh of such emission allowance. In the event that in any Annual 
Period the Delivered Energy from the Unit exceeds 264,000 MWh, Buyers shall be responsible 
for NOx and S02 emissions allowances associated with the Energy Scheduled and delivered 
pursuant to this Agreement. Se1ler shall maintain a . tracking account on behalf of Buyers 
containing a balance of the emissions allowances made available for Buyers' Schedules and the 
emissions allowances expended through delivery of Scheduled Energy. If additional emissions 
allowances are required to be provided by Buyers, Seller shall notify Buyers thereof as soon as 
practicable. In such case, Buyers shall have the choice of either (i) purchasing such additional 
emissions allowances and transferring them to Seller for addition into Buyers' allowance 
account; or (ii) instructing Seller to purchase such additional emissions allowances and passing 
the associated costs on to Buyers as agreed by the Parties. 
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ARTICLE12 
RULES AND REGULATIONS; LEGAL REQUIREMENTS; TAXES 

12.1 Preservation of Terms. 

(a) Each Party agrees that, subject to Section 4.1 and Section 4.3, except with 
the prior written consent of the other Party or Parties, it will not, and will use reasonable efforts 
within the requirements of each Party's FERC Code of Conduct to assure that its Affiliates will 
not, institute or voluntarily cooperate in the institution or conduct of any claim, action or 
proceeding before FERC under Section 205, Section 206 or any other portion of the Federal 
Power Act, or any other Governmental Authority under any provision of any Legal Requirement 
which claim, action or proceeding is intended for the purpose of, or could reasonably be 
expected to have the effect of, changing the te1ms of this Agreement then in effect. 

(b) The Parties waive all rights to submit filings to FERC seeking 
modifications or rescission of this Agreement under Sections 205 or 206 of the Federal Power 
Act. In any proceeding before FERC involving this Agreement, the Parties shall request that 
FERC review any and all aspects of this Agreement under the "public interest" application of the 
"just and reasonable" standard of review in United Gas Pipe Line Co. v. Mobile Gas Service 
Corp., 350 U.S. 332 (1956) and Federal Power Commission v. Sierra Pacific Power Co., 350 
U.S. 348 (1956) and clarified by Morgan Stanley Capital Group, Inc. v. Public Utility District 
No. 1 of Snohom1sh, 554 U.S. 527 (2008) and NRG Power Marketing, LLC v. Maine Public 
Utility Commission, 558 U.S. 165 (2010) (the "Mobile-Sierra" doctrine). 

12.2 Other Approvals. Each Party shall diligently seek to obtain, maintain, pursue, or 
cause to be pursued, comply with and, as necessary, renew and modify from time to time any and 
all Consents, required to be possessed by such Party, in a manner that is reasonably expected to 
enable such Party to perform its obligations under this Agreement. Each Party agrees to assist 
and support each other Party, in a timely manner and to the extent reasonably requested by one 
of the Parties, in obtaining such Consents. Upon request, each Party shall provide a copy of such 
Consents to the requesting Party. 

12.3 Legal Requirements. Each Party shall at all times comply with all Legal 
Requirements applicable to it; provided, however that any non-compliance which, individually 
or in the aggregate, would not reasonably be expected to have a material adverse effect on the 
business or financial condition of the Party or its ability to fulfill its obligations hereunder, shall 
not be construed as a breach of obligations or an Event of Default hereunder. 

12.4 Taxes. 

(a) Seller shall pay, or cause to be paid, all Taxes on or with respect to: (i) the 
Facility, including its ownership, leasing, financing, operation, and maintenance; (ii) Seller's 
income or profits; and (iii) the production and delivery of Contracted Capacity and Energy to be 
provided to Buyers arising, in the case of Energy, prior to the time of Seller's delivery of such 
Energy to Buyers at the Interconnection Point, or, in the case of Contracted Capacity, prior to the 
time such Contracted Capacity is made available to Buyers .. 
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(b) Buyers shall pay or cause to be paid al1 Taxes on or with respect to: (i) 
Energy received by Buyers arising at and after the time such Energy is delivered by Seller to the 
Interconnection Point; (ii) Buyer's income or profits; (iii) Natural Gas arising at and after the 
time such Natural Gas is made available to Buyers; and (iv) Contracted Capacity received by 
Buyers arising at and after the time such Contracted Capacity is made available to Buyers. Such 
Taxes shall include such sales, use, excise or other similar Taxes on the sale to Buyers and 
purchase from Seller of Contracted Capacity and Energy pursuant to this Agreement. 

( c) Each Party shall use reasonable efforts to implement and administer the 
provisions of this Agreement in accordance with the intent of the Parties to minimize Taxes so 
long as neither Party is materially adversely affected by such efforts. All Energy delivered by 
Seller to Buyers hereunder shalJ be sales for resale, with Buyers reselling such Energy. Buyers 
shalJ obtain and provide SeJler with any certificates required by any Governmental Authority, or 
otherwise reasonably requested by Seller to evidence that the deliveries of Energy are for resale. 

(d) In the event Seller is required by Legal Requirement to remit or pay Taxes 
that are Buyers' responsibility hereunder, Seller will promptly notify Buyers and may include 
such Taxes in the Monthly Invoice that immediately precedes the due date for payment of such 
Taxes, and Buyers shall remit payment thereof in accordance with Article 9. Conversely, if 
Buyers are required by Legal Requirement to remit or pay Taxes that are Seller's responsibility 
hereunder, Buyers may deduct the amount of any such Taxes from the sums otherwise due to 
Seller under this Agreement in remittance of sums for the Monthly Invoice that immediately 
precede the payment date of such Taxes. Any refunds associated with such Taxes will be 
handled in the same manner. Nothing herein shall obligate or cause a Party to pay or be liable to 
pay any Taxes from which it is exempt under applicable Legal Requirements; provided, 
however, such Party takes all necessary steps to address with the taxing authority any issues 
regarding its obligation to pay. 

12.5 Carbon Dioxide Taxes. In the event of a change in any Legal Requirement, or 
enactment of a new Legal Requirement after the Execution Date which generally affects the 
cost of electric generation through an imposition or increase of taxes related to the emission of 
carbon dioxide, then such taxes that Seller incurs during the Delivery Period shall be passed on 
directly to and paid by Buyers as incurred, up to One Dollar for each MWh ($1/MWh) of 
Delivered Energy. For the avoidance of doubt, if Seller incurs such taxes on a Facility-wide 
basis based on the Capacity of the Facility, Buyers shall be responsible for one third (33.33%) 
of such increase in taxes. Notwithstanding any other provision of this Section 12.5, in no event 
shall Buyers be responsible to bear any costs associated with any such taxes that are in excess of 
One Dollar for each MWh ($1/MWh) of Delivered Energy. Seller shall be solely responsible 
for all such taxes in excess of One Dollar fo r each MWh ($1/MWb) of Delivered Energy; 
provided, however, that Seller shall have the right to provide Buyers with written notice of its 
election to terminate this Agreement, effective thirty (30) Days after the date of Seller's written 
notice, in which case, following the effective date of the termination, neither Party shall have 
any further liability to the other Party except for any obligations incurred prior to the effective 
date of the termination; provided, further, that Buyers shall have the right to elect by written 
notice delivered to Seller within thirty (30) Days of Seller's written termination notice to accept 
responsibility for all such taxes in excess of One Dollar for each MWh ($1/MWh) of Delivered 
Energy and, in which case, this Agreement shall not terminate and shall continue in full force 
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and effect as so modified. If Buyers do not provide such written notice within such thirty (30) 
Day period, then Buyers shall be deemed to have waived such election and this Agreement shall 
tenninate in accordance with Seller's election. 

12.6 Change in Law. In the event of a change in any Legal Requirement, or enactment 
of a new Legal Requirement after the Execution Date materially affects either Party's costs to 
perform any of its obligations under this Agreement (except for (i) those which pertain to taxes 
on the emission of carbon dioxide which are governed by Section 12.5 above; and (ii) those 
pertaining to Truces), and such Party notifies the other Party that it desires to pass on such costs 
to the other Party for payment, then the Parties shall use commercially reasonable efforts to 
reform this Agreement in order most nearly restore to the Parties the economic benefits and 
burdens of the Agreement prior to such change. lf the Parties are unable to reform the contract 
after sixty (60) days, the subject of the reformation of the Agreement shal l be submitted to 
dispute resolution pursuant to Article 18. 

12.7 No Dedication. No undertaking by Seller under this Agreement is intended to 
constitute the dedication of the Facility or any part thereof to the public or affect the status of 
Seller as an independent entity and not a public utility or public service company. 

12.8 Dodd-Frank Act Compliance. 

(a) Representations. Each Party represents as of the time it entered into this 
Agreement and each time that Buyers elect to use the Unit (or an Alternate Source) to generate 
Energy for delivery by SelJer to Buyers that, unless notice to the contrary has been given to the 
other party prior to each election by Buyers hereunder, each Party reasonably believes, based 
upon contract terms, such Party 's knowledge of the facts and circwnstances, and such Party's 
knowledge of the regulations of the Commodity Futures Trading Commission ("CFTC"), that: 

(b) Physical Commercial Agreement. 

(i) This Agreement is intended to be a flexible physical commercial 
agreement that qualifies for the forward contract exclusion as set forth under Section 
1a(4 7)(B)(ii) of the Commodity Exchange Act ("CEA") and is not intended to be interpreted by 
the CFTC to be a commodity option, because this Agreement meets the three-part test for the 
forward contract exclusion as set forth in the Interpretive Guidance # l , namely: (1) the subject of 
this Agreement is usage of a specified facility or part thereof rather than the purchase or sale of 
the commodity that is to be created, transported, processed or stored using the specified facility; 
(2) this Agreement grants the Buyers the use of the specified facility or part thereof during the 
Term of this Agreement to deliver Energy as Scheduled hereunder, and provides for an 
unconditional obligation on the part of the Seller to supply the Buyers with Energy from the 
specified facility or part thereof pursuant to Buyers' Schedules; and (3) the payment for the use 
of the specified facility or part thereof represents a payment for its use rather than the option to 
use it; and 

(ii) Under this Agreement, Buyers pay for use of the specified facility 
or part thereof (i.e., the commodity) in two parts, paying the Seller's fixed/known costs upfront 
in the Monthly Capacity Payment (the "Demand Charge/Reservation Fee") that is paid monthly 
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for the right to use the Unit (or the Alternate Source) for a supply of Energy each month, 
regardless of whether Buyers actually elect to use the Unit (or the Alternate Source) during such 
month, and paying the Seller's variable costs for such month in the Monthly O&M Payment and 
MFA (the "Usage Fee") that is determined by the costs actually incurred by Seller for such 
month associated with Buyers' actual usage of the Unit (or the Alternate Source) during such 
month, and, therefore, this Agreement is not intended to be ao option and is not intended to be 
covered by the "however paragraph" in the Interpretive Guidance #1, because this Agreement 
satisfies the five-part test as set forth in the OGC FAQ, namely: (1) this facility usage agreement 
includes a two-part fee structure, (2) the right to use the Unit (or the Alternate Source) for the 
Tenn of this Agreement is legally established upon entering into this Agreement, (3) the Buyers 
who have legally established the right to use the Unit (or the Alternate Source) for the Term of 
this Agreement pay the Demand Charge/Reservation Fee in a commercially reasonable 
timeframe, (4) the use of the Unit (or the Alternate Source) does not depend on the further 
exercise of an option, and (5) the Usage Fee js in the nature of a reimbursement for the variable 
costs incurred by the Seller as the operator of the Unit (or the Alternate Source) in rendering the 
service; and 

(c) Forward Contract with Volumetric Optionality. 

(i) Under this Agreement, if the CFTC disagrees with the foregoing 
interpretations of the applicability of the forward contract exclusion to this Agreement by the 
Buyers and Seller as set forth Sections 12.8(a) and 12.8(b)(i) and (ii) above, because the CFTC 
interprets each election by Buyers under this Agreement to use the Unit (or the Alternate Source) 
as the purchase and sale of a Commodity (a "Power Transaction") that contains an embedded 
volumetric option, then the Parties hereto intend that each such Power Transaction qualifies for 
the forward contract exclusion as set forth under Section 1a(4 7)(b )(ii) of the CEA and the seven 
(7) factor test in the Interpretive Guidance #2, which requires that: (1) the embedded option does 
not undermine the overall nature of the Power Transaction as a whole; (2) the predominant 
feature of the Power Transaction is actual delivery; (3) the embedded option cannot be severed 
and marketed separately; (4) Seller intends at the time it enters into each Power Transaction, to 
deliver the underlying nonfinancial commodjty if the option is exercised by Buyers; (5) Buyers 
intend at the time they enter into each Power Transaction to take delivery of the underlying 
nonfinancial commodity if they exercise the embedded option; (6) all Parties are Commercial 
Parties (defined as a producer, processor, or commercial user of, or a merchant handling the 
Commodity, or the products or byproducts thereof, that are the subject of each Power 
Transaction); and (7) the exercise or non-exercise of the embedded option is based primarily on 
physical factors or regulatory requirements beyond the control of the Parties. 

(ii) With respect to any such Power Transaction described in Section 
12.8(b)Cii) above, each of the Parties makes the following representations as of the date the 
Parties enter into such Power Transaction (the "Trade Date"): 

(1) each Party is a producer, processor, or commercial 
user of, or a merchant handling, the Commodity, or the products or byproducts thereof: that are 
the subject of the Power Transaction; and is entering into such Power Transaction solely for 
purposes related to its business as such; and 
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(2) each Party intends to make or take physical delivery 
of the Commodity; and any optionality under the Power Transaction is merely incidental to the 
predominant purpose of effecting delivery. 

(d) Commodity Option Transactions; Trade Option Exemption. 

(i) If a Power Transaction entered into hereunder is construed to be a 
"Commodity Option" as defined in CFTC Regulation l .3(hh) and entered into pursuant to the 
Trade Option exemption set forth in CFTC Regulation 32.3(a) with respect to each such Power 
Transaction, each Party makes the following representations to the other party as of the Trade 
Date: 

(ii) the Party that is the offeror of the Commodity Option Transaction 
represents to the other Party (i.e., the offeree) that it is (a) an "eligible contract participant," as 
that term is defined in Section la(l 8) of the CEA and applicable CFTC regulations thereunder 
(an "ECP"), or (b) (1) a producer, processor, or commercial user of, or a merchant handling, the 
Commodity that is the subject of the Commodity Option Transaction, or the products or by· 
products thereof, and (2) that such offeror is offering or entering into the Commodity Option 
Transaction solely for purposes related to its business as such; and 

(iii) the Party that is the offeree of the Commodity Option Transaction 
represents to the other Party (i.e., the offerer) that it is (a) a producer, processor, or commercial 
user of, or a merchant handling, the Commodity that is the subject of the Commodity Option 
Transaction, or the products or by-products thereof, and (b) entering into the Commodity Option 
Transaction solely for purposes related to its business as such; and 

(iv) each Party intends to physically settle the Commodity Option, so 
that if exercised, the Commodity Option Transaction will result in the sale of an "exempt 
commodity" as defined in Section 1 a(20) of the CEA or an "agricultural commodity" as defined 
in CFTC Regulation 1.3(zz) for immediate or deferred shipment or delivery; and 

(v) each Party acknowledges that in reliance on CFTC Letter No. 13-
08 dated April 5, 2013, unless one of the Parties is a "swap dealer" or "major swap participant," 
as those terms are defined in CEA Sections la( 49) and 1 a(33), respectively and the applicable 
CFTC Regulations thereunder, the Power Transaction is an unreported Trade Option that must be 
reported by each Party on Form TO pursuant to CFTC Regulation 32.3(b )(2). 

( e) Definitions. 

(i) As used in this Section 12.8, "Commodity" shall mean any 
nonfinancial commodity that can be physically delivered and that is an "exempt commodity" as 
defined in Section la(20) of the CEA or an "agricultural commodity" as defined in CFTC 
Regulation l .3(zz), and includes any tangible or intangible commodity, good or article of any 
type or description (that is not an "excluded commodity" as defined in Section I a(l 9) of the 
CEA), and all services relating to, and rights and interests in, such commodity, good or article, 
whether presently or in the future dealt in (including, without limitation, any electric energy, 
electric capacity, ancillary services, environmental attribute, or renewable energy credit). 
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(ii) As used in this Section 12.8, "Interpretive Guidance #1" means the 
CFTC's interpretive guidance for "Certain Physical Commercial Agreements, Contracts or 
Transactions" set forth in part Il.B.2.(b)(iii) of the CFTC's Products Definition Final Rule, 77 
Federal Register 48208 at 48242 - 48243 (August 13, 2012). 

(iii) As used in this Section 12.8, "Interpretive Guidance #2" means the 
CFTC's interpretive guidance for "Commercial Options Embedded in Forward Contracts" set 
forth in part Il.B.2.(b)(ii) of the CFTC's Products Definition Final Rule, 77 Federal Register 
48208 at 48237- 48242 (August 13, 2012). 

(iv) As used in this Section 12.8, "OGC FAQ" means the Office of 
General Counsel Response to Frequently Asked Questions Regarding Certain Physical 
Commercial Agreements for the Supply and Consumption of Energy, issued by the CFTC's 
Office of General Counsel on November 14, 2012. 

(v) As used in this Section 12.8, "Trade Option" means a Commodity 
Transaction between the Parties under this Agreement that meets the conditions for a trade 
option exemption contained in CFTC Regulation 32.3(a). 

(t) Miscellaneous. 

(i) Each Party shall promptly give notice to the other Party if any of 
the representations made in this Section 12.8 by such Party become incorrect or misleading. 
Notwithstanding anything to the contrary in this Agreement, no breach of a representation made 
in this Section 12.8 shall be deemed to have occurred solely on the basis of a representation 
made in this Section 12.8 being incorrect or misleading in any material respect as a result of any 
subsequent CFTC Regulation or subsequent decision by a court of competent jurisdiction in the 
United states provided that such representation was true and correct in al1 material respects prior 
to such subsequent CFfC Regulation or such subsequent court decision. 

(ii) Each Party shall promptly provide the other Party any information 
reasonably requested by such other Party to enable such other Party to comply with Title VIJ of 
the Dodd-Frank Wall Street Reform and Consumer Protection Act and CFTC Regulations in 
connection with any transaction between the Parties under this Agreement. Notwithstanding 
anything to the contrary in this Agreement or in any non-disclosure, confidentiality or similar 
agreement among the Parties, each Party hereby consents to the disclosure of information by the 
other Party to the extent required under CFTC Regulations. 

(iii) As used herein, "CFTC Regulations" means any applicable rules, 
regulations, orders, supplementary information, interpretation and guidance issued by the 
Commodity Futures Trading Commission or any division or office thereof, and when used herein 
may also include specific citations to Titles, Parts or Sections of Title 17 of the Code of Federal 
Regulations, as amended, modified, superseded or otherwise supplemented from time to time. 

30 



EXECUTION VERSION 

ARTICLE 13 
INSURANCE 

13. I Insurance Required. Seller shall acquire and maintain at its sole cost and expense, 
the types and amounts of insurance coverage as are consistent with Good Utility Practices, but in 
no event less than the types and amounts described in Appendix C and this Article 13. 
Notwithstanding this Agreement's insurance requirements, Seller may (i) self-insure all or any 
part of the insurance coverage required by this Agreement, subject to Buyers prior written 
consent; and (ii) provide the insurance coverage required by this Agreement through a 
combination of primary and excess policies. All self-insurance coverage shall be treated as if it 
were an insurance policy. 

13.2 Certificates of Insurance. Within ten (10) days of the execution of this 
Agreement, Seller will provide Buyers with certificates of insurance evidencing the required 
coverage set forth in this Article 13 and in Appendix C. Such certificates shall provide for a 
minimum of sixty (60) days advance notice to Buyers of cancellation or material change in 
coverage. Seller shall also provide advance copies of, and obtain prior written approval from 
Buyers, such approval not to be unreasonably withheld, delayed or conditioned, for, any policy 
endorsements that could modify or restrict Buyers' rights as additional insureds or under the 
contractual liability provisions of the subject policies. Failure by Seller to cause the procurement 
of the insurance coverage or the delivery of certificates of insurance required by this Article 13 
or Appendix C shall not relieve Seller of the insurance requirements set forth herein or therein or 
in any way relieve or limit Seller's obligations and liabilities under any other provision of this 
Agreement. 

ARTICLE 14 
INDEMNIFICATION 

14. l Scope of Indemnity. Each Buyer and Seller (each, an "Indemnifying Party") 
expressly agrees to indemnify, hold harmless and defend Seller and the Buyers, as the case may 
be, and their respective Affiliates, trustees, agents, officers, directors, employees, members, 
representatives, agents and permitted assigns (each, an "Indemnified Party") against all claims, 
liability, fines, costs or expenses (on an after-tax basis), including reasonable attorney fees, 
imposed by Governmental Authorities or arising from loss, damage or injury to the person or 
property of third parties in any manner arising or resulting from : (a) acts and omissions by the 
Indemnifying Party's (or its Affiliates, trustees, agents, officers, directors, employees, members, 
representatives, agents, contractors and permitted assigns) in connection with the performance, 
or failure thereof, of its obligations under this Agreement; or (b) any other activities by or on 
behalf of the Indemnifying Party (or its Affiliates, trustees, agents, officers, directors, employees, 
members, representatives, agents, contractors and permitted assigns) to the extent that they 
involve the negligence or willful misconduct of the such party, in each case except to the extent 
such loss, damage or injury is the result of the negligence or willful misconduct of the 
Indemnified Party. 

14.2 Notice of Proceedings. An Indemnified Party which becomes entitled to 
indemnification under this Agreement shall promptly notify the Indemnifying Party of any claim 
or proceeding in respect of which it is to be indemnified. Such notice shall be given as soon as 
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reasonably practicable after the Indemnified Party obligated to give such notice becomes aware 
of such claim or proceeding. Failure to give such notice shall not excuse an indemnification 
obligation except to the extent failure to provide notice adversely affects the Indemnifying 
Party's interests. The Indemnifying Pruty shall assume the defense thereof with counsel 
designated by the Indemnifying Party; provided, however, that if the defendants in any such 
action include both the Indemnified Party and the Indemnifying Party and the Indemnified Party 
reasonably concludes that there may be legal defenses available to it that are different from or 
additional to, or inconsistent with, those available to the Indemnifying Party, the Indemnified 
Party shall have the right to select and be represented by separate counsel, at the expense of the 
Indemnifying Party. If the Indemnifying Party fails to assume the defense of a claim, the 
indemnification of which is required under this Agreement, the Indemnified Party may, at the 
expense of the Indemnifying Party, contest, settle, or pay such claim; provided, however, that 
settlement or full payment of any such claim may be made only with the Indemnifying Party's 
consent or, absent such consent, written opinion of the Indemnified Party's counsel that such 
claim is meritorious or warrants settlement. 

ARTICLE 15 
FORCE MAJEURE EVENT AND DELIVERY EXCUSE 

15.l Definition of Force Majeure Event. For the purposes of this Agreement, a "Force 
Majeure Event" as to a Party claiming a Force Majeure Event, means any occurrence, 
nonoccurrence or set of circumstances that prevents such Party, in whole or in part, from 
performing any of its obligations or satisfying any conditions under this Agreement and that is 
beyond the reasonable control of such Party and is not caused by such Party's negligence or 
failure to follow Good Utility Practices, and that with the exercise of reasonable diligence could 
not be avoided by the claiming Party. The term Force Majeure Event shall not include: (a) the 
inability to meet a Legal Requirement or the change in a Legal Requirement; (b) strike, walkout, 
lockout or other labor dispute at the Facility (except to the extent arising out of a strike, walkout, 
lockout or other labor dispute not directed specifically at the Seller or the Facility); (c) failure of 
Seller's equipment, unless such failures are caused by an event which would otherwise constitute 
a Force Majeure Event hereunder, if experienced by a Party; (d) changes in market conditions 
that affect the cost or availability of equipment, materials, supplies or services, including the cost 
of power from resources other than the Facility; (e) failures of contractors, suppliers or vendors, 
unless such failures are caused by an event which would otherwise constitute a Force Majeure 
Event hereunder; (f) temperature and humidity conditions; and (g) Delivery Excuse. 

15.2 No Breach or Liability. Either Party shall be excused from performance of its 
obligations hereunder, other than payment obligations that accrued prior to the declaration of the 
Force Majeure Event, and shall not be construed to be in default in respect of such obligations to 
the extent that and for so long as failure to perform such obligations is due to a Force Majeure 
Event. 

15.3 Capacity Payment§.. If, as a result of a Force Majeure Event or Force Majeure 
Events claimed by Seller, Seller is unable to make available any part of the Contracted Capacity 
or to deliver any Scheduled Energy and such inability continues for more than thirty (30) 
aggregate Days over the Tenn, Buyers' obligation to make Monthly Capacity Payments shall be 
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excused for any Days of a Force Majeure Event exceeding such thirty (30) Day cumulative 
period. 

15.4 Declaration and Mitigation of a Force Maieure Event. Following the occurrence 
of a Force Majeure Event, the affected Party shall: 

(a) give the other Party or Parties prompt written notice of the declaration of 
such event and intent to invoke the provisions of this Article 15, describing the particulars of 
such Force Majeure Event; 

(b) remedy its inability to perform as soon as reasonably practicable; 
provided, however, that this Article 15 shall not require a Party to undertake unreasonable or 
uneconomic costs or burdens or to settle any non-site specific strike, walkout, lockout or other 
general labor dispute on terms which, in the sole judgment of the affected Party involved in the 
dispute, are contrary to its interest; and 

(c) when the affected Party is able to resume performance of its obligations 
under this Agreement, provide the other Party or Parties with a written certification reasonably 
acceptable to such other Party or Parties that the Force Majeure Event has been cured. 

15.5 Suspension of Performance. The suspension of performance due to a Force 
Majeure Event shall be of no greater scope anq of no longer duration than is required by such 
Force Majeure Event. No Force Majeure Event shall extend this Agreement beyond its stated 
Term. 

15.6 Termination for Force Majeure Event. If a Force Majeure Event prevents either 
Party from performing any of its material obligations under this Agreement for more than ninety 
(90) days, the non-affected Party shall have the right to terminate this Agreement at any time 
thereafter after ten (10) Days ' notice and neither Party will have any further obligations 
hereunder after the effective date of termination other than those obligations that survive such 
termination. 

15.7 Definition of Delivery Excuse. For the purposes of this Agreement, to the extent 
that any of the following events prevents Seller, in whole or in part, from performing any of its 
obligations or satisfying any conditions under this Agreement, such event shall be a "Delivery 
Excuse" : (i) Buyer fails to perform its obligations under this Agreement; (ii) a reliability 
directive is given by the Transmission Provider or Reliability Coordinator requiring Seller to 
respond; and (iii) any failure by Buyers or their supplier to deliver the Natural Gas necessary to 
provide the Scheduled Energy. The term Delivery Excuse shall not include a Force Majeure 
Event. 

15.8 No Breach or Liability. Seller shall be excused from performance of its 
obligations hereunder and shall not be construed to be in default in respect of such obligations to 
the extent that and for so long as failure to perform such obligations is due to a Delivery Excuse. 

15.9 Capacity Payments. Buyers ' obligation to make Monthly Capacity Payments 
shall not be excused as a result of a Delivery Excuse. 
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15.10 Declaration and Mitigation of Delivery Excuse. Following the occurrence of a 
Delivery Excuse, Seller shall give Buyers written notice of the declaration of such event and 
intent to invoke the provisions of this Article 15, describing the particulars of such Delivery 
Excuse. 

15.11 Suspension of Performance. The suspension of performance due to a Delivery 
Excuse shall be of no greater scope and of no longer duration than is required. 

ARTICLE 16 
DEFAULT AND REMEDIES 

16.1 DefauJt by Seller. The occurrence of any of the following events shall constitute 
an Event of Default by Seller: 

(a) Seller fails to pay or credit Buyers any undisputed amount payable or 
creditable by Seller to Buyers pursuant to this Agreement for fifteen (15) days after the same 
shall have become due and payable or creditable and Seller fails to cure such failure within 
fifteen (15) Days after receipt of written demand therefor from Buyers. 

(b) SeJJer fails to perfo1m or observe any material obligation of Seller under 
this Agreement, other than those obligations specifically addressed in this Section 16.1 and such 
failure continues for a period of thirty (30) Days after written notice thereof from Buyers. 

( c) Any representation or warranty made by Seller herein or in any certificate 
or other document delivered to Buyers pursuant hereto shall prove to be incorrect in any material 
respect when made and is not corrected for a period of thirty (30) Days after written notice 
thereof from Buyers. 

( d) A court having jurisdiction shall enter: (i) a decree or order for relief in 
respect of SelJer in an involuntary case or proceeding under any applicable Federal or state 
bankruptcy, insolvency, reorganization or other similar law; or (ii) a decree or order, the entry of 
which was sought by an entity other than Seller, adjudicating Seller bankrupt or insolvent, or 
approving as properly filed a petition seeking reorganization, arrangement, adjustment or 
composition of or in respect of Seller under any applicable Federal or state law, or appointing a 
custodian, receiver, liquidator, assignee, trustee, sequestrator or other similar official of SelJer or 
of any substantial part of its affairs. 

(e) Seller shall: (i) commence a voluntary case or proceeding under any 
applicable Federal or state bankruptcy, insolvency, reorganization or other similar law or any 
other case or proceeding to be adjudicated a bankrupt or insolvent; (ii) consent to the entry of a 
decree or order for relief in respect of Seller in any involuntary case or proceeding under any 
applicable Federal or state bankruptcy, insolvency, reorganization or other similar law or to the 
commencement of any bankruptcy or insolvency case or proceeding against it; (iii) file any 
petition, answer or consent seeking reorgru1ization or similar relief under any applicable Federal 
or state Jaw, which, if granted would have the effect of relieving Seller of any of its obligations; 
(iv) consent to the filing of any petition or to the appointment of or taking possession by a 
custodian, receiver, liquidator, assignee, trustee, sequestrator or similar official of Seller or of 
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any substantial part of its property; (v) make an assignment for the benefit of creditors; (vi) admit 
in writing its inability to generally pay its debts as they become due; or (vii) take any action in 
furtherance of any of the foregoing. 

(f) Seller fails to comply or cause compliance with the Seller Performance 
Security requirements of Article 10, or Seller Guarantor breaches any of its material obligations 
under the Seller Guaranty (or Seller Guarantor is no longer eligible under the definition of Seller 
Guarantor) or if any representation or warranty made by Seller Guarantor in the Seller Guaranty 
shall prove to be incorrect in any material respect, unless any of the foregoing is cured 
(including, without limitation, by providing replacement Seller Performance Security) by the end 
of the second (2"d) Business Day following receipt of a written notice from Buyers of a failure 
under this Section 16.1 Cf). 

(g) Seller violates the requirements of Article 17 through an assignment or 
transfer of this Agreement or an ownership interest in the Facility or through a Change of 
Control Transaction. 

(h) Seller's Monthly Availability Factor for the Unit falls below fifty percent 
(50%) per month for five (5) months over the course of a roJling twelve (12) month period 
during the Delivery Period. 

(i) Seller breaches Section 4.3 by violating the Scheduling rights of Buyers, 
by delivery of Energy to a third party during a Buyers' Schedule or otherwise. 

16.2 Default by Buyers. The occurrence of any of the following events shall constitute 
an Event of Default by a Buyer: 

(a) A Buyer fails to pay any undisputed amount payable by such Buyer to 
Seller pursuant to this Agreement for fifteen (15) Days after the same shall have become due and 
payable, and such Buyer fails to cure such failure to pay within fifteen (15) Days after receipt of 
written demand therefore from SeJler. 

(b) A Buyer fails to perform or observe any material obligation of Buyer 
under this Agreement, other than those obligations included in this Section 16.2, and such failure 
continues for a period of thirty (30) days after written notice thereof from Seller. 

(c) Any representation or warranty made by a Buyer herein or in any 
certificate or other document delivered to Seller pursuant hereto shall prove to be incorrect in 
any material respect when made and is not corrected for a period of thirty (30) Days after written 
notice thereof from Seller. 

(d) A court having jurisdiction shall enter: (i) a decree or order for relief in 
respect of a Buyer in an involuntary case or proceeding under any applicable Federal or state 
bankruptcy, insolvency, reorganization or other similar law; or (ii) a decree or order adjudicating 
such Buyer bankrupt or insolvent, or approving as properly filed a petition seeking 
reorganization, arrangement, adjustment or composition of or in respect of Buyer under any 
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applicable Federal or state law, or appointing a custodian, receiver, liquidator, assignee, trustee, 
sequestrator or other similar official of Buyer or of any substantial part of its affairs. 

(e) A Buyer shall: (i) commence a voluntary case or proceeding under any 
applicable Federal or state bankruptcy, insoJvency, reorganization or other similar law or any 
other case or proceecling to be adjudicated a bankrupt or insolvent; (ii) consent to the entry of a 
decree or order for relief in respect of Buyer in any involuntary case or proceeding under any 
applicable Federal or state bankruptcy, insolvency, reorganization or other similar law or to the 
commencement of any bankruptcy or insolvency case or proceeding against it; (iii) file any 
petition, answer or consent seeking reorganization or similar relief under any applicable Federal 
or state law, which, if granted would have the effect of relieving Buyer of any of its obligations; 
(iv) consent to the filing of any petition or to the appointment of or taking possession by a 
custodian, receiver, liquidator, assignee, trustee, sequestrator or similar official of Buyer or of 
any substantial part of its property; (v) make an assignment for the benefit of creditors; (vi) admit 
in writing its inability to generally pay its debts as they become due; or (vii) take any action in 
furtherance of any of the foregoing. 

(f) A Buyer violates the requirements of Article 17 through an assignment or 
transfer of this Agreement. 

16.3 Remedies. 

(a) If an Event of Default occurs by Seller or a Buyer (the "Defaulting Party") 
at any time during the Term, then (i) Buyers, in the case where Se11er is the Defaulting Party, and 
(ii) Seller, in the case where one or both of Buyers is the Defaulting Pa1ty (Buyers and Seller in 
such capacity, the "Non-Defaulting Party") may, for so long as the Event of Default is 
continuing, subject to the provisions of Article I 7 where applicable, take one or more of the 
following actions: (A) exercise its rights at law or in equity, including specific performance or 
injunctive relief; (B) exercise its rights under this Agreement including drawing on colJateral 
pursuant to Section 10.3 ; (C) immediately cease performance or withhold any payments, or both, 
due in respect of this AgJ:eement; and (D) establish a date on which this entire Agreement shall 
terminate (the "Early Termination Date"). 

(b) If an Early Termination Date has been established, and the Non
Defaulting Party has not pursued an action for and obtained an award of, specific performance 
against the Defaulting Party, the Non-Defaulting Party shall in good faith calculate its Gains, 
Losses and Costs resulting from the termination of this Agreement, aggregate such Gains, Losses 
and Costs into a single net amount (the "Termination Payment"), and then notify the Defaulting 
Party. The Gains, Losses and Costs shall be determined by comparing the cost under this 
Agreement of the Contracted Capacity and associated Energy that would be available under this 
Agreement for the remainder of the Term had thi s Agreement not been terminated to the market 
price of capacity and energy of equivalent reJiabiJity and scheduling flexibility for the remaining 
Term (had this Agreement not been terminated). For the avoidance of doubt, nothing in Article 
lQ is intended to limit liability under this Section 16.3(b). To ascertain such market price, the 
Non-Defaulting Party may consider, among other evidence, the settlement prices of NYMEX 
energy futures contracts, quotations from leading dealers in energy swap contracts, offers for 
replacement capacity and energy or bids to purchase the remaining capacity and energy that was 
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to be sold pursuant to this Agreement, in either case made by bona fide third-parties (including 
offers received by the Non-Defaulting Party in response to any request for proposals for capacity 
and energy contracts), all adjusted for the length of tbe remaining Term (bad this Agreement not 
been terminated) and differences in locational basis (including costs of transmission investments 
and transmission service), reliability, scheduling flexibility and any other considerations 
affecting value. No Party shall be required to enter into replacement transactfons in order to 
determine the Termination Payment. If the Non-Defaulting Party's aggregate Losses and Costs 
exceed its aggregate Gains, the Defaulting Party shall, unless it disagrees with such Termination 
Payment calculation, within fifteen (15) Business Days of receipt of such notice, pay the net 
amount to the Non-Defaulting Party, which amount shall bear interest at the Interest Rate from 
the Early Termination Date until paid. If the Non-Defaulting Party 's aggregate Gains exceed its 
aggregate Losses and Costs, if any, resulting from the termination of this Agreement, the Non
Defaulting Party may retain such Gains. If the Defaulting Party disagrees with the calculation of 
the Termination Payment, the issue shall be resolved pursuant to the provisions of Article l 8 
applicable to Termination Payment disputes, and the resulting Termination Payment shall be due 
and payable within three (3) Business Days after the award. As used in this Section 16.3(b): (i) 
"Costs" shall mean, brokerage fees, commissions and other similar transaction costs and 
expenses reasonably incurred by such Party either in terminating any agreement which it has 
entered into to fulfill its obligations hereunder or entering into new agreements which replace 
this Agreement, and attorneys' fees, if any, incurred in connection with enforcing its rights under 
this Agreement (for the avoidance of doubt, "Costs" includes the costs incurred by Buyers with 
respect to the firm Natural Gas transportation obtained pursuant to Section 3.3(a)(v), subject to 
mitigation as otherwise provided herein); (ii) "Gains" shall mean, an amount equal to the 
economic benefit determined on a mark to market basis (exclusive of Costs), if any, to the Non
Defaulting Party resulting from the termination of this Agreement· and (iii) "Losses" shall mean 
an amount equal to the economic loss determined on a mark to market basis (exclusive of Costs), 
if any, to the Non-Defaulting Party resulting from the tennination ofthis Agreement. 

16.4 Limitation of Remedjes, Liability and Damages. UNLESS EXPRESSLY 
HEREIN PROVIDED, NEITHER PARTY SHALL BE LIABLE FOR CONSEQUENTIAL, 
INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT DAMAGES, LOST PROFITS OR 
OTHER BUSINESS INTERRUPTJON DAMAGES, BY STATUTE, IN TORT OR 
CONTRACT, UNDER ANY INDEJ\4NITY PROVISION OR OTHERWISE; PROVIDED, 
THAT ANY TERMINATION PAYMENT SHALL NOT BE CONSIDERED SUCH 
DAMAGES; PROVIDED, FURTHER, HOWEVER, THAT THIS SENTENCE SHALL NOT 
APPLY TO LIMIT THE LIABILITY OF A PARTY WHOSE ACTIONS GIVING RISE TO 
SUCH LIABILITY CONSTITUTE FRAUD, GROSS NEGLIGENCE OR WILLFUL 
MISCONDUCT. TO THE EXTENT ANY DAMAGES REQUIRED TO BE PAID 
HEREUNDER ARE LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE ACTUAL 
DAMAGES ARE DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE 
OBTAINING AN ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED 
DAMAGES DO NOT CONSTITUTE A PENALTY AND ARE A REASONABLE 
APPROXIMATION OF THE HARM OR LOSS. NOTWITHSTANDING ANYTHING TO 
THE CONTRARY IN THIS AGREEMENT, IN NO EVENT SHALL BUYERS' LIABILITY 
TO SELLER FOR A TERMINATION PAYMENT UNDER THIS AGREEMENT EXCEED 
AN AMOUNT EQUAL TO THE SUM OF ANY AMOUNTS THEN OWED BY BUYERS 
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HEREUNDER PLUS THE NET PRESENT VALUE (USING LIBOR OR OTHER 
COMMERCIALLY REASONABLE INTEREST RA TE) OF THE TOTAL OF ALL 
REMAINING MONTHLY CAPACITY PAYMENTS FOLLOWING TERMINATION THAT 
WOULD HA VE BEEN PAY ABLE TO SELLER UNDER THIS AGREEMENT HAD THE 
AGREEMENT REMAINED IN EFFECT THROUGH THE END OF THE TERM; AND IN NO 
EVENT SHALL SELLERS' LIABILITY TO BUYERS FOR A TERMINATION PAYMENT 
UNDER THIS AGREEMENT EXCEED AN AMOUNT EQUAL TO THE SUM OF ANY 
AMOUNTS THEN OWED BY SELLERS HEREUNDER PLUS THE NET PRESENT VALUE 
(USING LIBOR OR OTHER COMMERClALL Y REASONABLE INTEREST RA TE) OF THE 
TOTAL OF ALL REMAINING MONTHLY CAP A CITY PAYMENTS FOLLOWING 
TERMINATION THAT WOULD HAVE BEEN PAYABLE TO SELLER UNDER THIS 
AGREEMENT HAD THE AGREEMENT REMAINED IN EFFECT THROUGH THE END 
OF THE TERM; PROVIDED, HOWEVER, THAT THIS SENTENCE SHALL NOT APPLY 
TO LIMIT THE LIABILITY OF A PARTY WHOSE ACTIONS GIVING RISE TO SUCH 
LIABILITY CONSTITUTE FRAUD, GROSS NEGLIGENCE OR WILLFUL MISCONDUCT. 
SELLER SHALL NOT BE LIABLE FOR ANY CLAIMS, DAMAGES OR LIABILI:rrns OF 
ANY KIND, OTHER THAN AS REFLECTED IN THE CALCULATION OF THE MAF, 
RESULTING FROM THE FAILURE TO DELIVER ENERGY DUE TO A FORCED 
OUT AGE; PROVIDED, HOWEVER, THAT THIS SENTENCE SHALL NOT APPLY TO 
LIMIT THE LIABILITY OF SELLER (AS PROVIDED AND LIMITED IN THIS 
AGREEMENT) FOR ITS EVENT OF DEFAULT UNDER SECTION 4.3 OR SECTION 
16.l(h) OF THIS AGREEMENT. 

J 6.5 Disclaimer of Warranties. THERE ARE NO WARRANTIES UNDER THIS 
AGREEMENT EXCEPT TO THE EXTENT SPECIFICALLY SET FORTH HEREOF. THE 
PARTIES HEREBY SPECIFICALLY DISCLAIM AND EXCLUDE ALL IMPLIED 
WARRANTIES, INCLUDING THE IMPLIED W ARRANTlES OF MERCHANT ABILITY 
AND OF FITNESS FOR AP ARTICULAR PURPOSE. 

16.6 No Interruption. Except as otherwise provided in this Agreement, unless and until 
this Agreement has been terminated, neither Party shall, as a result of any breach or alleged 
breach by the other Party, refuse to deliver, or suspend or delay any delivery of, Contracted 
Capacity or associated Energy to be provided under this Agreement; refuse to take Energy to the 
extent required under this Agreement; suspend, delay or refuse to make, any of the payments 
required under this Agreement. 

16.7 Duty to Mitigate. Notwithstanding any other provision of this Agreement, each 
Party has a duty to mitigate damages and covenants that it will use commercially reasonable 
efforts to minimize any damages it may incur as a result of another Party's Event of Default. 

16.8 Several Liabilitv. Notwithstanding any provision to the contrary contained in this 
Agreement, KU shall be responsible for sixty-two percent (62%) of the Buyers' rights, 
obligations and liabilities hereunder, including payments for Contracted Capacity pursuant to this 
Article 16, and LG&E shall be responsible for thirty-eight percent (38%) of the Buyers' rights, 
obligations and liabilities, including payments for Contracted Capacity. Accordingly, the 
obligations of Buyers hereunder shall be several and not joint, and neither Buyer shall be 
responsible or liable for the obligations or liabilities of the other Buyer; provided, however, that 
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any and all payments made by one Buyer to Seller shall be presumed to be made on behalf of 
both Buyers in the then-applicable allocation amount. Upon thirty (30) Days' notice to Seller, 
Buyers may change the allocation percentages from time to time during the Term. If one Buyer 
under this Agreement breaches the obligations of Buyers under this Agreement, the other Buyer 
will have the right to cure such breach and will then be the sole Buyer hereunder and have 100% 
of the rights, obligations and liabilities hereunder. If neither Buyer cures such breach and such 
breach becomes an Event of Default, then Seller may exercise its remedies under Section 16.3 
against both Parties (to the extent of each Party' s liability hereunder) or with respect to the entire 
Agreement, whether they are at law, in equity or otherwise under this Agreement, including, 
without limitation, terminating the entire Agreement, even if only one Buyer under this 
Agreement causes an Event of Default or is otherwise in breach of this Agreement. Buyers 
represent that the Authorized Representatives shall have the power and authority to act on behalf 
of both Buyers for all purposes under this Agreement and Seller shall be entitled to rely on such 
actions, including, without limitation, for issuing or granting any approval, consent or notice to 
be issued or granted by Buyers hereunder, for requesting and receiving information from Seller, 
for receiving invoices and notices from Seller, for exercising any option or other right granted to 
Buyers hereunder, and for enforcing any remedies of Buyers hereunder. Notwithstanding the 
foregoing, at any time when there is only one Buyer under this Agreement, such remaining 
Buyer shall be the Buyer for all purposes under this Agreement. 

ARTICLE 17 
ASSIGNMENT AND TRANSFERS OF INTERESTS 

17.1 Assigrunent and Assumption of Obligations. 

(a) Seller. 

(i) Seller may not assign this Agreement or any portion thereof to any 
Person without the prior written consent of Buyers. Any proposed assignee of this Agreement 
shall (A) agree in writing to assume assignor' s obligations hereunder, and (B) deliver to Buyers 
such assurances regarding its creditworthiness (or provision of a Seller Guaranty and Eligible 
Collateral as required hereunder) and its ability to perform all obligations of Seller hereunder, as 
Buyers may reasonably request. 

(ii) Notwithstanding Section 17.l(a)(i), Seller may, without the 
consent of Buyers, assign this Agreement to a lender for collateral security purposes in 
connection with any financing or the refinancing of the Facility. Buyers shall execute a consent 
to the assignment of this Agreement in connection with any such financing or refinancing, with 
such consent to assignment to contain reasonably customary terms; provided, that Buyers shall 
not be required to accept any terms or conditions that materially expand the liability, risks or 
obligations imposed on Buyers under this Agreement. 

(b) Buyers. Buyers may not, without the prior written consent of Seller, 
assign this Agreement or any portion thereof to any Person other than to the other Buyer or an 
Affiliate of such Buyer with a creditworthiness as strong as the Buyers as of the Execution Date, 
for which Seller consent shall not be required. 
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17.2 Other Restrictions. 

(a) Seller agrees that, without the prior written consent of Buyers, there will 
be no (i) sale or transfer of any ownership interest in the Facility, or (ii) Change of Control 
Transaction with respect to Seller. 

(b) Notwithstanding the foregoing, the following shall be permitted, without 
the prior consent of Buyers: 

(i) sales or transfers of ownership interests in any or all of the units at 
the Facility that are not the Unit; 

(ii) the sa]e or transfer of ownership interests in the Facility as a whoJe 
or the Unit if (i) all security required under Section 10.l shall remain in place or be replaced 
notwithstanding such disposition, or that such other security in form, substance and amount in 
full compliance with this Agreement shall have been provided at or prior to such disposition and 
(ii) the transferee (or an Affiliate) has, or has made arrangements with a third party that has, 
operating expertise in operating and maintaining Natural Gas turbine power generation facilities 
with aggregate capacity of at least 450 MW. 

(iii) a Change of Control Transaction shall be permitted if (i) all 
security required under Section 10.1 shall remain in place or be replaced notwithstanding such 
disposition, or that such other security in form, substance and amount in full compliance with 
this Agreement shalJ have been provided at or prior to such disposition; and (ii) the party in 
control of Seller after the consummation of such Change in Control Transaction has, or has 
made, or its Affi liate has made arrangements with a third party that has, expertise in operating 
and maintaining Natural Gas turbine power generation facilities with aggregate capacity of at 
least 450 MW. 

(c) General Requirements. Any consent required by Section 17.1 or Section 
17.2 shall not be unreasonably withheld, conditioned or delayed; provided, however, that neither 
Party shall be required to consent to any limitation of its dghts W1der this Agreement or 
expansion of the liability, risks or obligations imposed on it under this Agreement. It shall be 
reasonable for any Party to condition its consent required by Article 17 on the execution of 
amendments to this Agreement that are reasonably determined by such Party to be necessary to 
preserve the value and protection afforded to such Party under this Agreement. 

ARTICLE 18 
DISPUTE RESOLUTION 

18.1 Exclusive Procedure. Any dispute, controversy or claim arising out of or relating 
to this Agreement or the breach, interpretation, termination, performance or validity of this 
Agreement (each, a "Dispute') shall be resolved pursuant to the procedures ofthis Article 18. 

18.2 Dispute Notices. If a Dispute arises between Seller and one or both of Buyers, 
then any Party to such Dispute (each, a "Disputing Party") may provide written notice thereof to 
the other Disputing Party or Disputing Parties, including a detailed description of the subject 
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matter of the Dispute (the "Dispute Notice"). Any Disputing Party may seek a preliminary 
injunction or other provisional judicial remedy if such action is necessary to prevent irreparable 
harm or preserve the status quo, in which case the Disputing Parties nonetheless wilJ continue to 
pursue resolution of the Dispute pursuant to this Article 18. Notwithstanding any provision to 
the contrary contained in this Agreement, in no event shall any Party be entitled to bring a 
Dispute arising under this Agreement more than one (1) year after such Party knew or reasonably 
should have known of the facts or circumstances giving rise to the Dispute or, in the case of a 
Dispute with respect to any invoice, more than one ( l) year after the date of the invoice. 

18.3 Informal Dispute Resolution. 

(a) The Disputjng Parties shall make a good faith effort to resolve the Dispute 
by prompt negotiations between and/or among each Disputing Party's representative so 
designated in writing to the other Disputing Party or Disputing Parties (each a "Manager"). If 
the Managers are not able to resolve the Dispute within thirty (30) days after the date of the 
Dispute Notice, they shall refer the matter to the designated senior officers of their respective 
companies (the "Executive(s)"), who shall have authority to settle the Dispute. If the Executives 
are not able to resolve the Dispute within sixty (60) days after the date of the Dispute Notice, 
then the Parties will be permitted to seek their rights and remedies permitted in law and equity. 

(b) All communications and writings exchanged between and/or among the 
Disputing Parties in connection with these negotiations shall be confidential and shall not be 
used or 'referred to in any subsequent binding adjudicatory process between and/or among the 
Disputing Parties, either with respect to the current Dispute or any future Dispute between and/or 
among the Parties. 

ARTICLE 19 
MISCELLANEOUS PROVISIONS 

19 .1 Amendments. This Agreement may be amended only by a written instrument 
duly executed by authorized representatives of all of the Parties. 

19.2 Binding Effect. This Agreement shall inure to the benefit of and shall be binding 
upon the Parties and their respective successors and permitted assigns. 

19.3 Counterparts. This Agreement may be executed in several counterparts, each of 
which shall be an original and all of which shall constitute a single instrument. 

19 .4 Notices. Unless otherwise specified, any notice, demand, request, consent, 
approval, or communication which is required or permitted under this Agreement shall be in 
writing and shall be deemed given: (a) upon the next Business Day, when sent by overnight 
deJivery, postage prepaid using a recognized courier service; and (b) upon receipt, when sent by 
electronic mail, provided receipt of such electronic mail is confinned before 5:00 P.M. Central 
Prevailing Time by an electronic mail in response or otherwise in writing. In all instances, notice 
to the respective Parties should be directed as follows: 
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To Seller: 

Bluegrass Generation Company, LLC 
c/o LS Power Equity Advisors, LLC 
1700 Broadway, 35th Floor 
New York, NY 10019 
Attn: General Counsel 
Telephone: (212)-615-3456 
Email: jstaikos@lspower.com 

with a copy to: 

Bluegrass Generation Company, LLC 
c/o LS Power Development, LLC 
400 Chesterfield Center, Suite 1 J 0 
St. Louis, MO 63017 
Attn: Adam Gassaway 
Telephone: (636) 532-2200 
Email: agassaway@lspower.com 

with a copy to: 

Bluegrass Generation Company, LLC 
c/o LS Power Equity Advisors, LLC 
One Tower Center, 21st Floor 
East Brunswick, NJ 08816 
Attn: Legal Department 
Telephone: (732) 249-6750 
Email: dsass@lspower.com 

To Buyers: 

Director, Marketing 
LG&E and KU Energy LLC 
220 W. Main St. 
Louisville, KY 40202 
Attn: Charles Freibert, Jr. 
Telephone: (502) 627-3673 
Email: Charlie.Friebert@lge-ku.com 

with a copy to: 
Senior Corporate Counsel 
LG&E and KU Energy LLC220 W. Main St. 
Louisville, KY 40202 
Attn: Elizabeth Fox 
Telephone: (502) 627-4850 
Email: Beth.Fox@lge-ku.com 
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Authorized Representative: 

Director, Power Supply 
LG&E and KU Energy LLC 
220 W. Main St. 
Louisville, KY 40202 
Attn: Bob Brunner 
Telephone: (502) 627-3673 
Email: Bob.Brunner@lge-ku.com 

or to such ·other addressees as may later be designated by the Parties by notice pursuant to this 
Section 19.4. Any notice of an Event of Default shall be delivered pursuant to subsection (a) 
above. 

19.5 Entire Agreement This Agreement (including the Appendices attached hereto) 
constitutes the entire understanding between the Parties and supersedes any previous agreements 
related to the subject matter hereof among the Parties. The Parties have entered into this 
Agreement in reliance upon the representations and mutual undertakings contained herein and 
not in reliance upon any oral or written representations or information provided by one Party to 
the other Party not contained or incorporated herein. 

19.6 Further Assurances. At a Party's request, the other Party(ies) hereto shall 
promptly execute and deliver to the requesting Party such data, documents, and information as 
the requesting Party may reasonably request, and take such actions as may be reasonably 
required, to allow the requesting Party to carry out its obligations as contemplated hereunder. 
The Parties agree to provide such reasonable cooperation to each other as necessary to give 
effect to the terms of this Agreement. 

19.7 Governing Law. This Agreement shall be governed by and construed in 
accordance with the laws of the State of Kentucky. 

19.8 Waiver of Jury Trial. EACH PARTY KNOWINGLY, VOLUNTARILY, 
INTENTIONALLY AND IRREVOCABLY WAIVES THE RIGHT TO A TRIAL BY JURY IN 
RESPECT OF ANY LITIGATION BASED ON THIS AGREEMENT, OR ARISING OUT OF, 
UNDER OR IN CONNECTION WITH THIS AGREEMENT AND ANY AGREEMENT 
EXECUTED OR CONTEMPLATED TO BE EXECUTED IN CONJUNCTION WITH THIS 
AGREEMENT, OR ANY COURSE OF CONDUCT, COURSE OF DEALING, STATEMENTS 
(WHETHER VERBAL OR WRITTEN) OR ACTIONS OF ANY PARTY HERETO. THJS 
PROVISION IS A MATERIAL INDUCEMENT TO EACH OF THE PARTIES FOR 
ENTERING HEREINTO. EACH PARTY HEREBY WAIVES ANY RIGHT TO 
CONSOLIDATE ANY ACTION, PROCEEDING OR COUNTERCLAIM ARISING OUT OF 
OR IN CONNECTION WITH THIS AGREEMENT OR ANY OTHER AGREEMENT 
EXECUTED OR CONTEMPLATED TO BE EXECUTED IN CONJUNCTION WITH THIS 
AGREEMENT, OR ANY MATTER ARISING HEREUNDER OR THEREUNDER, IN 
WHICH A JURY TRJAL HAS NOT OR CANNOT BEW AIVED. 
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19.9 Time ofEssence; Waiver. 

(a) Time is of the essence in the performance of obligations pursuant to this 
Agreement. 

(b) Except as otherwise provided for herein, the failure of any Party to enforce 
at any time any of the provisions of this Agreement, or to require at any time performance by any 
other Party of any of the provisions hereof, shall in no way be construed to be a waiver of such 
provisions, or in any way to affect the validity of this Agreement or any part hereof or the right 
of such Party hereafter to enforce every such provision. No modification or waiver of all or any 
part of this Agreement shalJ be valid unless it is reduced to a writing, signed by all Parties, that 
expressly states that all of the Parties agree to a waiver or modification, as applicable. 

19. l 0 Headings. The headings contained in this Agreement are used solely for 
convenience and do not constitute a part of the Agreement among the Parties, nor should they be 
used to aid in any manner in the construction of this Agreement. 

19.11 Third Parties. This Agreement is intended solely for the benefit of the Parties. 
Nothing in this Agreement shall be construed to create any duty, standard of care or liability to 
any Person not a Party to this Agreement. 

J 9.12 No Agency. This Agreement shall not be interpreted or construed to create an 
association, joint venture, or partnership between or among the Parties or to impose any 
partnership obligation or liability upon any Party. No Party shall have any right, power or 
authority to enter into any agreement or undertaking for, or act on behalf of, or to act as or be an 
agent or representative of, or to otherwise bind, any other Party. 

19.13 Severability. If any term or provision of this Agreement or the application thereof 
to any Person or circumstance shall to any extent be invaljd or unenforceable, the remainder of 
this Agreement, or the application of such term or provision to Persons or circumstances other 
than those as to which it is invalid or unenforceable, shall not be affected thereby, and each term 
and provision of this Agreement shall be valid and enforceable to the fullest extent permitted by 
law. 

19 .14 Negotiated Agreement. This Agreement shall be considered for all purposes as 
prepared through the joint efforts of the Parties and shall not be construed against one Party or 
another as a result of the preparation, substitution or other event of negotiation, drafting or 
execution hereof. 

19.15 Confidentiality. 

(a) The Parties acknowledge that portions of this Agreement contain 
Confidential Information and may require the Parties to disclose additional Confidential 
Infonnatjon to one another. Each Party agrees that: (i) from the date hereof w1til the end of the 
Tenn for Confidential Information contained in this Agreement; and (ii) from the date of 
disclosure until the end of the Term for additional Confidential Information disclosed during the 
Term, it will not without the written consent of the disclosing Party or as otherwise provided 
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herein, disclose to any third party (other than to (i) Affiliates of the receiving Party and its and 
their employees, officers, directors, members, partners, lenders, potential lenders, potential 
equjty investors or owners, potential purchasers, counsel, accountants, or financial or other 
consultants and (ii) advisors who need to know such info1mation in connection with the 
performance of their duties or services for such Affiliates or the disclosing Party, and in each 
case who have agreed to keep such information confidential or are bound by a duty of 
confidentiality to receiving Party or its Affiliates), such Confidential Information, except to the 
extent that disclosure to a third party is required by Legal Requirement. The Parties agree to and 
acknowledge that ceitain terms, conditions and provisions of this Agreement will need to be 
disclosed in connection with Buyers ' satisfaction of the conditions set forth in Section 3.3, 
including seeking Kentucky Public Service Commission approvals and with respect to seeking 
transmission service from the Transmission Provider, and Buyers shall be permitted to make any 
necessary disclosures of Confidential Information in connection therewith (including any 
ongoing requirements), provided that Buyers shall use reasonable efforts to keep such 
disclosures confidential to the extent permitted. 

(b) Any public statement or other announcement by a Party concerning the 
transaction described herein shall be reviewed and agreed upon by the Parties before release, 
which agreement shal l not be unreasonably withheld, conditioned or delayed. 

19 .16 Interpretation. In this Agreement, unless the context otherwise requires: 

(a) the singular shall include the plural and any pronoun shall include the 
corresponding masculine, feminine and neuter forms; 

(b) the words "hereof," "herein," "hereto" and "hereunder" and words of 
similar import when used in this Agreement shall, unless otherwise expressly specified, refer to 
this Agreement as a whole and not to any particular provision of this Agreement; 

(c) the words "incJude," "includes" and "including" are to be construed as 
being at all times followed by the words "without limitation;" 

(d) any reference in this Agreement to "Section," "Article," or "Appendix" 
shall be references to this Agreement unless otherwise stated, and all such Appendices shall be 
incorporated into this Agreement by reference; 

(e) un1ess specified otherwise, a reference to a given agreement or instrument, 
and all schedules, exhibits, appendices and attachments thereto, shalJ be a reference to that 
agreement or instrument as modified, amended, supplemented and restated, and in effect from 
time to time; 

(t) the term "month" shall mean a calendar month, ; and the term "year" shall 
mean a calendar year. Whenever an event is to be performed, a period commences or ends, or a 
payment is to be made on or by a particular date and the date in question falls on a day which is 
not a Business Day, the event shalJ be performed, or the payment shall be made, on the next 
succeeding Business Day; provided, however, that all calculations shall be made regardless of 
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whether any given day is a Business Day and whether or not any given period ends on a Business 
Day; 

(g) unless otherwise stated, any reference in this Agreement to any Person 
shall include its successors and permitted assigns, and in the case of any Governmental 
Authority, any Person succeeding to its functions and capacities; and 

(h) all references herein to "$" or "dollars" shall refer to United States dollars. 

I 9.17 Recording. Each Party acknowledges and consents to the tape or electronic 
recording of all telephone conversations between and among the Parties, and that any such 
recordings will be retained in confidence, secured from improper access, and may be submitted 
in evidence .in any proceeding or action relating to this Agreement. Each Party waives any 
further notice of such monitoring or recording, and agrees to notify its officers and employees of 
such monitoring or recording and to obtain any necessary consent of such officers and 
employees. 

[The next page is the signature page.] 
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IN WITNESS '\THEREOF, the Parties have caused this Capacity Purchase and Tolling 
Agreement to be executed by their duly authorized oflicers; as of the date first above written. 

BUYERS SELLER 

LOUISVILLE GAS AND ELECTRTC 

1fa1=~1Z~-
Name: lDn,A1'f! IE' 8,/fK.._,... ___ ._ 
T~tle: tl;J~ fJ,$ hu'b.;/,4,JJ 

Nnme: -~------ ·-- -. 
Title: 

nod 

KENTUCKY UTILITIES COMPANY 

llJ.t, .~ ,M, 
r,:f>A '$~ ·~----
i Name: Lonni~ _ £. 6e//14f?-. 

Tille: _YI' Orts lJ 15/n,bv~ 
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APPENDIX A 

CAPACITY PAYMENT CALCULATION 

The Monthly Capacity Payment shall be calculated for each month of the Delivery Period 
as follows: 

Monthly Capacity Payment (in$) 

Where: 

Capacity Price 

Contracted Capacity = 

Monthly Availability Factor or MAF = 

[Capacity Price x 1000 x Contracted Capacity x 
Monthly Availability Factor]+ Fixed O&M 
Payment 

the price applicable to each month is $4.15/kw
month. 

165 MWs. 

means the ratio of Delivered Energy divided by 
Scheduled Energy rounded to the nearest hundredth. 
When this ratio is equal to or greater than 97% the 
Monthly Availability Factor will be 1.00. When the 
ratio is less than 97% and greater than or equal to 
90%, the Monthly Availability Factor ("MAF") will 
decrease I% for each I% decrease in the ratio of 
Delivered Energy divided by Scheduled Energy. 
When the ratio is less than 90% the Monthly 
Availability Factor will be decreased by 5% for 
every 1 % decrease in the ratio of Delivered Energy 
divided by Scheduled Energy. For clarity, see the 
table below that defines the MAF value when the 
ratio is calculated. 

When the Scheduled Energy during the month is 
less than 3,465 MWh (twenty one (21) hours at 165 
MW /h), then the MAF = 1. 

Any Scheduled Outage days within the time periods 
set forth in Appendix D shall not be included in the 
calculation of the MAF; provided, that once such 
time periods set forth in Appendix D are exceeded, 
such excess Scheduled Outage hours shall be 
included in the calculation of the MAF as Forced 
Outage hours. 
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If there is a Forced Outage with respect to the Unit, 
for purposes of the MAF caJculation, and Buyers 
have at least two (2) combustion turbines from the 
Trimble County facility on-line, then the Contract 
Capacity shall be deemed to be Scheduled Energy 
for such hours; provided, that if two (2) combustion 
turbines are not on-line, then the Contract Capacity 
shall not be deemed Scheduled Energy for such 
hours. If requested by Sellers, Buyers shall provide 
reasonable evidence that two (2) of such Trimble 
Cotmty combustion turbines were on-line during the 
times indicated by Buyers for the previous month. 

Monthly Availability Factor Table (assuming Scheduled Energy during the month is 
greater than 3,465 MWh (twenty one (21)) hours at 165 MW/b) 
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Actual Is Greater 

Calculated than or LOW AND Less HIGH MAF 

When Ratio equal to END than END Then equals 

When Ratio 2: 0.97 < 1.00 Then 1.00 

When Ratio 2: 0.96 < 0.97 Then 0.99 
-

When Ratio 2: 0.95 < 0.96 Then 0.98 

When Ratio 2: 0.94 < 0.95 Then 0.97 

When Ratio 2: 0.93 < 0.94 Then 0.96 

When Ratio 2: 0.92 < 0.93 Then 0.95 
·-

When Ratio 2: 0.91 < 0.92 Then 0.94 

When Ratio 2: 0.90 < 0.91 Then 0.93 
-··-

When Ratio 2: 0.89 < 0.90 Then 0.88 

When Ratio 2: 0.88 < 0.89 Then 0.83 

When ' Ratio 2! 0.87 < 0.88 Then 0.78 

When Ratio 2: 0.86 < 0.87 Then 0.73 

When Ratio 2: 0.85 < 0.86 Then 0.68 . 
When Ratio 2: 0.84 < 0.85 Then 0.63 

When Ratio 2! 0.83 < 0.84 Then 0.58 
... ·- -. 
When Ratio 2: 0.82 < 0.83 Then 0.53 

When Ratio 2! 0.81 < 0.82 Then 0.48 

When Ratio 2: 0.80 < 0.81 Then 0.43 

When Ratio 2: 0.79 < 0.80 Then 0.38 
-

When Ratio 2: 0.78 < 0.79 Then 0.33 

When Ratio 2: 0.77 < 0.78 Then 0.28 

When Ratio 2: 0.76 
-

< 0.77 Then 0.23 

When Ratio 2: 0.75 < 0.76 Then 0.18 

When Ratio 2: 0.74 < 0.75 Then 0.13 
-

When Ratio 2! 0.73 < 0.74 Then 0.08 

When Ratio 2: 0.72 < 0.73 Then 0.03 

When Ratio 2! 0 < 0.72 Then 0.00 

Scheduled Energy = the aggregate amount of Energy scheduled by 
Buyers plus the Contracted Capacity deemed 
Scheduled under the definition ofMAF under thls 
Appendix A during such month pursuant to this 
Agreement (in MWh) ; provided, that Scheduled 
Energy shall not include Energy that could not be 
delivered by Seller due to a Delivery Excuse or due 
to the Contracted Capacity that is not deemed to be 
Scheduled under the definition ofMAF under this 
Appendix A during such month pursuant to this 
Agreement (in MWh). 
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Delivered Energy = 

Fixed O&M Payment = 

Scheduled Energy that is delivered by Seller to 
Buyers to the Interconnection Point as measured at 
the connection points defined below during such 
month pursuant to this Agreement. Any MWHs 
generated before or after the start and end of any 
applicable Schedule is not included in the 
calculation of Delivered Energy. Also any MWHs 
delivered in any hour greater than the Schedule for 
such hour are not included in the calculation of 
Delivered Energy. 

For determining the amount of Delivered Energy 
for any Unit (including any Alternate Source that 
becomes the Unit), the following procedures shall 
apply: 

If the Unit is unit 1 at the Facility, then Delivered 
Energy in such hour shall be the amount of Energy 
measured at the gross meter for unit 1 at the Facility 
minus 0.9 MWH. 

If the Unit is unit 2 at the Facility, then Delivered 
Energy in such hour shall be (a) if unit 1 is not 
running, the amount of Energy delivered to the 
Interconnection Point for unit 1 and unit 2; and (b) 
if unit 1 is running, (i) the amount of Energy 
delivered to the Interconnection Point for unit 1 and 
unit 2, minus (ii) the amount of Energy measured at 
the gross meter for unit 1 at the Facility minus 0.9 
MWH. 

If the Unit is Unit 3 at the Facility, then Delivered 
Energy shall be the amount of Energy delivered to 
the Interconnection Point for Unit 3. 

the amount (in $/kW-month) set forth in the table 
below for the applicable Annual Period x 1000 x 
Contracted Capacity. 

Year Fixed O&M 

2015 $ 0.70 

2016 $ 0.72 
2017 $ 0.74 

2018 $ 0.75 

2019 $ 0.77 
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APPENDIXB 

ENERGY PAYMENT CALCULATION 

The Monthly O&M Payment and MF A shall be caJculated each month of the Delivery Period as 
fo llows: 

Monthly O&M Payment and MF A 
(in $) 

Where: 

Delivered Energy 

Variable O&M 

Start-up Amount 

MFA 

= 

= 

(Delivered Energy * Variable O&M) + Start-up 
Amount - MF A. 

As defined in Appendix A. 

The amount (in $/MWh) set forth in the table below 
for the applicable Annual Period. 

Year Variable O&M 

2015 $ 0.55 

2016 $ 0.56 

2017 $ 0.58 

2018 $ 0.59 

2019 $ 0.61 

The amount set forth in the table below for the 
applicable Annual Period x the total number of 
Turbine Starts during such month (in $). 

Year Start-up Amount 

2015 $ 8,500.00 

2016 $ 8,712.50 

2017 $ 8,930.31 

2018 $ 9,153.57 

2019 $ 9,382.41 

the total cost of Natural Gas purchased and supplied 
by Buyers pursuant to this Agreement in excess of 
the Natural Gas that would have been consumed at 
the Guaranteed Heat Rate (calculated as follows for 
the applicable month), and the Natural Gas used for 
Turbine Starts: 

Average Cost of Natural Gas x (the actual amount 
of Natural Gas consumed as determined at the 
Natw·al Gas Pseudo Meter - Delivered Energy x 
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Average Cost of Natural Gas 

Guaranteed Heat Rate 

111000 x Guaranteed Heat Rate - (number of 
Turbine Starts x 350)) 

The 1/1000 is to convert Btu/kWh to 
MMBtu/MWh. 

If this equation equals a negative number or zero (0) 
then the MF A will be zero (0). 

If this equation equals a positive number then the 
MF A will equal the number. 

The average of the day ahead Henry Hub ICE 
Indices ($/MMBtu) plus $0.35/MMBtu for the days 
that Scheduled Energy is delivered in a month. 

10,900 Btu/kWh. 
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APPENDIX C 

INSURANCE REQUIREMENTS 

1. Insurance During Term. At all times during the Term, Sel1er shall obtain and 
maintain, at its expense, insurance coverage as follows with insurance companies having an 
A.M. Best Rating of A- or better and financial category VIII or better, and on forms satisfactory 
to Buyers as follows: 

(a) Commercial general liability insurance covering bodily injury and 
property damage liability with an occurrence and aggregate limit of not less than$ 5,000,000. 
Policy or policies shall be written on an 'occurrence' or 'claims made' form, but if such policy is 
a claims made fonn, Seller agrees to maintain claims made policy for at least three (3) years 
beyond the termination of this Agreement. All such insurance shall be on a commercial general 
liability or excess liability form, which shall include standard coverages such as 

. Premises/Operations Liability, Products/Completed Operations, Personal/ Advertising Injury, 
Contractual Liability, Explosion, Collapse, or Underground (XCU), Broad Form Property 
Damage and Fire Damage Legal; 

(b) Workers Compensation insurance insuring against and satisfying the 
obligations and liabilities under applicable workers compensation laws and Employers Liability 
with $ 1 ,000,000 per accident, disease or occurrence; and 

( c) Commercial automobile liability insurance for operation of any owned, 
hired, leased or non-owned vehic;les used during the performru1ce of this Agreement, at a limit of 
liability not less than $2,000,000 combined single limit for bodily injury and property damage. 

2. Requirements. All insurance as provided above shall be endorsed to include 
Buyers, each of their officers, directors, employees and agents as additional insureds and shall 
not be reduced or canceled without thirty (30) days' prior written notice to Buyers. In addition, 
Seller's insurance shall be primary as respects Buyers, and any other insurance or self-insurance 
maintained by Buyers shall be excess of and not contributing insurance with Seller's insurance. 
Seller waives all subrogation rights against Buyers for damages caused by fire or other causes of 
loss to the extent such loss is covered by insurance policies required hereunder, and the policies 
shall be endorsed as necessary to reflect such waiver of subrogation rights. Seller shall provide 
evidence that all insurance policies required to be obtained hereunder are in fulJ force and effect 
throughout the Term. 
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APPENDIXD 

SCHEDULED OUTAGES 

For each Annual Period, Seller shall be entitled to schedule the following Scheduled 
Outages, but no others during the Term (with any overage on such Scheduled Outages counting 
towards the Monthly Availability Factor in the month in which such overage occurs): 

(i) Up to 14 days in any Annual Period in which no major maintenance is to 
occur; 

(ii) Up to 21 days in any Annual Period in which a combustor inspection (as 
defined by the maintenance documents of the original equipment 
manufacturer) is performed on the Unit; and 

(iii) Up to 28 days in any Annual Period in which a hot Natural Gas path 
inspection (as defined by the maintenance documents of the original 
equipment manufacturer) is performed on the Unit. 

Notwithstanding the foregoing, the aggregate amount of Scheduled Outages for the 
Term shall not exceed seventy seven (77) days with respect to such the maintenance provided 
above on the Unit (including an applicable Alternate Source). 

The duration and frequency of such Scheduled Outages shall be conducted pursuant to 
Good Utility Practices. All other outages (planned or unplanned) shall be included in the 
calculation of the Monthly Availability Factor in Appendix A, including without limitation any 
short term maintenance outages or Forced Outages. 
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Redacted in its Entirety 
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Redacted in its Entirety 
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APPENDIX G 

NATURAL GAS ALLOCATION 

1) Pseudo meter. 

a. The Buyers will establish the UnH's consumption Natural Gas meter as a pseudo 
meter (the "Natural Gas Pseudo Meter") under the Buyers' Gas transportation 
service arrangements and with a three party agreement by and among Buyers, 
Seller and Texas Gas Transmission. 

b. Seller will support the use of existing or the installation of additional telemetering 
equipment for the use by the Buyers and/or the Buyers' Natural Gas 
transportation service provider in accordance with Section 5.3. 

2) Delivery of Natural Gas. 

a. Buyers shall be responsible for de}jvering all natural gas for the Buyers' use to the 
Natural Gas Delivery Point. 

b. Seller shall be responsible for delivering all Natural Gas from the Natural Gas 
Delivery Point to the Natural Gas Pseudo Meter. 

3) Accounting of Natural Gas usage. 
a. Seller shall be responsible for all Natural Gas usage at the Facility upstream of the 

Natural Gas Pseudo Meter. 
b. Buyers shall be responsible for all Natural Gas usage measured at the Natural Gas 

Pseudo Meter in accordance with the Buyers' Natural Gas transportation service 
arrangements with Texas Gas Transmission. 

c. Any difference between the Natural Gas measured at the Natural Gas Pseudo 
Meter and the Natural Gas Delivery Point is the responsibility of the Seller under 
the Seller's contractual arrangements with Texas Gas Transmission. 

4) For the purposes of the Seller and Buyers' Imbalances with the transportation service 
provider and in the Seller's calculation of the MF A: 

a. All nominations made by the Buyers are delivered to the Natural Gas Pseudo 
Meter. 

b. Buyers' Natural Gas consumption is the lesser of the usage measured at the 
Natural Gas Pseudo Meter and the Facility's usage measured at the Natural Gas 
Delivery Point. 

c. Seller's Natural Gas consumption js the Facility's usage measured at the Natural 
Gas Delivery Point minus the usage measured at the Natural Gas Pseudo Meter, 
but cannot be less than zero. 
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Redacted in its Entirety 


