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I. INTRODUCTION 1 

Q. PLEASE STATE YOUR NAME, BUSINESS ADDRESS, AND OCCUPATION. 2 

A. My name is Patricia D. Kravtin.  My business address is 57 Phillips Avenue, 3 

Swampscott, Massachusetts.  I am an economist in private practice specializing in the 4 

analysis of telecommunications, cable, and energy regulation and markets.  5 

Q. HAVE YOU PREVIOUSLY SUBMITTED TESTIMONY IN THIS 6 
PROCEEDING? 7 

A. Yes.  I submitted direct pre-filed testimony on July 23, 2010, on behalf of Time Warner 8 

Cable San Antonio, L.P. (“TWC”) addressing matters pertaining to the calculation of 9 

pole attachment rental rates that CPS Energy (“CPS”) may charge TWC. 10 

Q. AS PART OF THAT TESTIMONY, DID YOU PROVIDE A DETAILED 11 
SUMMARY OF YOUR EDUCATIONAL AND PROFESSIONAL 12 
BACKGROUND? 13 

A. Yes, I did. A detailed resume summarizing my training, previous experience, prior 14 

testimony and reports was provided as Attachment PDK-1 to my July 23, 2010 direct 15 

testimony. 16 

Q. SINCE THE FILING OF YOUR JULY 23, 2010 DIRECT TESTIMONY, HAVE 17 
YOU SUBMITTED ADDITIONAL TESTIMONY OR REPORTS CONCERNING 18 
POLE ATTACHMENT MATTERS?  19 

A. Yes, I have.  On August 16, 2010, I submitted a report on behalf of the National Cable 20 

and Telecommunications Association in the current pole rulemaking proceeding before 21 

the Federal Communication Commission (FCC), In the Matter of Implementation of 22 

Section 224 of the Act; Amendment of the Commission’s Rules and Policies Governing 23 

Pole Attachments, WC Docket No. 07-245, GN Docket No. 09-51.  On October 12-13, 24 

2010, I gave live expert testimony before the Superior Court of the State of Washington 25 

for the County of Pacific in litigation involving Comcast, Charter, and CenturyTel (co-26 

defendants) and the Pacific Utility District No. 2 of Pacific County (a non-profit, 27 

consumer-owned utility) in Case No. 07-2-00484-1.  On October 20, 2010, I submitted an 28 

expert report before the General Court of Justice, Superior Court  Division, of the State of 29 

North Carolina, Country of Rowan, in pole attachment litigation involving Time Warner 30 



SOAH Docket No. 473-09-5470  REDACTED Supplemental Testimony of 
PUC Docket No. 36633  Patricia D. Kravtin on Behalf of TWC 
  March 17, 2011 

 5

Entertainment and the municipally-owned utility of the Town of Landis, North Carolina 1 

(10 CVS 1172).  2 

Q. WHAT IS THE PURPOSE OF YOUR SUPPLEMENTAL TESTIMONY?  3 

A. I was asked by TWC to respond to CPS’s September 27, 2010 filing, and in particular the 4 

testimonies of additional witnesses submitted by CPS including Dane Watson, Bruce 5 

Fairchild, Wilfred Arnett, and Clark Guo, as they pertain to rate formula inputs addressed 6 

in my direct pre-filed testimony. More specifically, my supplemental testimony will 7 

respond to Mr. Watson’s testimony regarding depreciation-related inputs, Dr. Fairchild’s 8 

testimony regarding the rate of return and the city payment, and the testimonies of 9 

Mr. Arnett and Mr. Guo regarding pole counts and the number of attaching entities. 10 

Q. DO THE TESTIMONIES OF THESE ADDITIONAL CPS WITNESSES CHANGE 11 
ANY OF YOUR ULTIMATE CONCLUSIONS CONCERNING THE 12 
REASONABLENESS OF CPS’s FORMULA INPUTS AND RESULTING RATE 13 
CALCULATIONS? 14 

A. No, they do not. My ultimate conclusion that CPS’s rate calculations exceed the 15 

maximum levels permitted by PURA (by as much as three to four times) remains 16 

unchanged.  In response to the testimony submitted by these additional CPS witnesses 17 

and other parties in this proceeding, I do however present some supplemental calculations 18 

of maximum just and reasonable pole rates.  As explained fully below, these 19 

supplemental calculations apply two alternative approaches for calculating a reasonable 20 

input for accumulated depreciation for account 364 for poles.  These supplemental 21 

calculations corroborate my earlier opinion that the rates CPS proposes to charge third 22 

party attachers far exceed the statutory maximum. They also confirm that just and 23 

reasonable rates for CPS, i.e., those based on a reasonable set of calculated inputs, should 24 

be in the range of $7 to $9, consistent with the findings of Staff and the other major 25 

parties to this proceeding and in contrast to the unreasonably high rates ***BEGIN 26 

CONFIDENTIAL*** ********************** ***END CONFIDENTIAL*** that 27 

CPS has proposed.  28 
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II. SUMMARY OF TESTIMONY 1 

Q. PLEASE SUMMARIZE YOUR SUPPLEMENTAL TESTIMONY RESPONDING 2 
TO MR. WATSON CONCERNING DEPRECIATION-RELATED INPUTS. 3 

A. Mr. Watson’s testimony concerning CPS’s accumulated depreciation for poles addresses, 4 

but does not meaningfully refute, the numerous anomalies identified in my direct 5 

testimony.  Even if Mr. Watson had been personally involved in the earlier depreciation 6 

study or had first-hand knowledge of CPS’s retirement experience for poles – neither of 7 

which he has – his testimony is unable to meaningfully back up any assertions made in 8 

support of CPS’s proposed accumulated depreciation figures. The primary reason for this 9 

is that CPS is apparently unable to provide the underlying historical records relating to 10 

pole retirements for the relevant period.  Moreover, having had the opportunity to review 11 

Mr. Watson’s pre-filed testimony, exhibits, and deposition transcript, I have been able to 12 

gain additional insight into the true nature of the problems with CPS’s Retirement Master 13 

Record (RMR) accounting for poles.  It is now clearer that the true nature of the problem 14 

is not a data recording, accounting or estimation error per se.  Rather, it is a more serious 15 

structural problem with the underlying cost of removal (or net salvage) amounts that CPS 16 

alleges – but has still yet to provide information to validate – were incurred in connection 17 

with pole retirements.   In particular, for the years 1987 to 2001, CPS recorded some 18 

exceptionally high costs of removal and low salvage amounts.  While year to year 19 

variations in this kind of cost data is not exceptional in and of itself, what is exceptional, 20 

is the magnitude of the variations, the pattern of the variations, and the fact that CPS is 21 

unable or unwilling to provide underlying historical records and personnel with first-hand 22 

knowledge that could provide specific explanation and justification for retirement-related 23 

depreciation costs for poles for this period that on their face appear unreasonable. 24 

Q. PLEASE SUMMARIZE YOUR SUPPLEMENTAL TESTIMONY RESPONDING 25 
TO DR. FAIRCHILD CONCERNING THE RATE OF RETURN AND CITY 26 
SURCHARGE. 27 

A. Mr. Fairchild’s testimony on the rate of return only serves to reinforce the fundamental 28 

economic basis for my conclusion that the FCC’s default rate of 11.25% – based on a 29 

weighted average of the actual equity and debt costs facing investor-owned utilities 30 

(IOUs) subject to FCC regulation (as determined in a rate of return investigation two 31 
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decades ago) – is not a reasonable input for CPS’s pole rate formula.  As Mr. Fairchild 1 

acknowledges, CPS does not have an explicit equity component to its cost of capital 2 

analogous to an IOU.  Moreover, the figure Mr. Fairchild presents as “the rate of return 3 

that CPS Energy was allowed on its rate base …imputed based on the information 4 

contained in CPS Energy’s TCOS filing”1 is a contrived figure that has no economic 5 

connection to CPS’s true economic cost of money equivalent, and does not serve to 6 

validate CPS’s use of the 11.25% figure.  Mr. Fairchild’s testimony inappropriately 7 

confuses the opportunity cost to the citizens of San Antonio as a collective unit, with the 8 

opportunity cost to the citizens of San Antonio as individuals.  In the case of CPS, any 9 

such “equity capital” stays with the collective unit; it does not vest to the individual.  10 

Individual customers have no choice but to keep their dollars “invested” in the municipal 11 

utility as a condition of being served, nor do they have any claim for paid dividends 12 

analogous to IOU shareholders or for any other compensation for “equity capital” in the 13 

form of retained earnings (i.e., the excess of revenues generated through the rates CPS 14 

charges its customers over utility expenses).  While CPS may use generated cash to 15 

finance investments,  debt financing is the only source of capital that has an actual cost to 16 

CPS.  Contrary to claims by Mr. Fairchild, the use of a rate of return based on the actual 17 

average costs of debt financing incurred by CPS is very consistent (if not generous) with 18 

the economic principle of cost causation underlying the pole attachment formula. 19 

 In addition, Mr. Fairchild’s suggestion that CPS would be entitled to a higher rate 20 

of return should city payments be excluded from the rate calculation is totally without 21 

merit. For the same reasons explained in my direct testimony as to why CPS’s proposal to 22 

impose a surcharge on the pole formula rate is totally inconsistent with the FCC’s 23 

methodology, any “back door” approach to use the city payment to justify unreasonable 24 

pole costs (such as through the use of a higher rate of return input) should similarly be 25 

rejected.  Because the city payment is a means by which the City of San Antonio can 26 

recapture excess cash flow generated from the city’s utility operations and redirect its use 27 

toward general funding of city services, it would be double recovery to allow a gross-up 28 

to the pole rate for the city payment in addition to a rate of return in the carrying charge 29 

                                                 
1  Bruce H. Fairchild Rebuttal Testimony, Sept. 27, 2010 (“Fairchild Rebuttal”), at 7. 



SOAH Docket No. 473-09-5470  REDACTED Supplemental Testimony of 
PUC Docket No. 36633  Patricia D. Kravtin on Behalf of TWC 
  March 17, 2011 

 8

factor, the latter already building into the pole rate additional (non-cost causative) cost 1 

recovery for CPS relating to the opportunity cost of generating and/or retaining capital. 2 

Q. PLEASE SUMMARIZE YOUR SUPPLEMENTAL TESTIMONY RESPONDING 3 
TO MR. ARNETT AND MR. GUO CONCERNING POLE COUNTS AND THE 4 
NUMBER OF ATTACHING ENTITIES. 5 

A. Given the inability to verify and reconcile CPS’s historical pole count figures with the 6 

most recent publicly released figures, Staff’s proposed upward adjustment to CPS’s pole 7 

count input is in my opinion a reasonable one.  Mr. Arnett argues that Staff’s adjusted 8 

pole count figures are unreasonable, because in his opinion they imply an unrealistic 9 

growth in the number of poles installed by CPS between 2007 and 2009, and an 10 

unrealistically low cost per pole during that period vis-à-vis CPS’s booked cost in 2005 11 

and 2006.   However, the “unreasonable” growth and cost figures alleged by Mr. Arnett 12 

are merely an artifact resulting from Mr. Srinivasa’s decision to adjust upward only the 13 

last three years in the series of CPS pole counts, a decision that worked to CPS’s 14 

advantage.  As discussed in my direct testimony, CPS witness Martinez acknowledged 15 

there was a period in which the company’s information on its distribution assets was not 16 

well organized, and it needed to be “enhanced and improved” through a field inventory.2 17 

There is no reason therefore to have faith in the average installed cost of poles or the 18 

units of installed poles from the earlier years that Mr. Arnett is using to attempt to 19 

disprove the reasonableness of Mr. Srinivasa’s pole count adjustment for the later years.  20 

Indeed, it is the apparent disorganization of CPS’s pole-related figures in the first 21 

instance that led to the need for an adjustment to the pole count input, such as proposed 22 

by Staff.  It would seem CPS is attempting to play it both ways by using a higher pole 23 

count figure for purposes of garnering public support for its proposed rate increases, but a 24 

lower pole count for purposes of calculating a higher pole formula rate. 25 

 Mr. Arnett’s testimony on the number of attaching entities input does little more 26 

than to describe the process involved in the recent statistical survey performed by 27 

Mr. Guo, although Mr. Arnett appears to have had little if any direct involvement in the 28 

                                                 
2 Patricia D. Kravtin Direct Testimony, July 23, 2010 (“Kravtin Direct”), at 40, citing Gonzalo 
Martinez Deposition, May 27, 2010, (“Martinez Deposition”) at 22-24, 32. 
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statistical aspects of the survey.  While my testimony does not address the manner in 1 

which Mr. Guo appears to have used standard statistical sampling software, my testimony 2 

does address some aspects of the survey process that in my opinion serve to understate 3 

the number of attaching entities measured by the survey.  In particular, my testimony 4 

addresses the flawed manner in which the survey treated affiliate attachments.  For the 5 

reasons discussed in my direct and supplemental testimony, CPS has not in my opinion 6 

satisfied its burden in supporting the use of three attaching entities vis-à-vis the FCC 7 

presumptive value of five for urban areas such as San Antonio. 8 

 I also take issue with the general philosophy underlying Mr. Guo’s view as to his 9 

role as statistician and that pervaded the approach he took in sampling CPS poles.  10 

Mr. Guo notes that, as a philosophical matter, he “did not question the accuracy of the 11 

data,” provided by CPS, consistent with his belief that “the statistician, which role MCG 12 

undertook with the CPS Energy survey, does not review the accuracy of the data.”3  13 

While this detached view of the statistician may be appropriate for certain academic 14 

exercises, in my opinion, it is a highly inappropriate view to take in the present context 15 

where the reasonableness of the underlying inputs to the rate formula are integral to 16 

ensuring that the rates being set are just and reasonable.  The results found by the 17 

statistician are only as good as the underlying data with which the statistician is working. 18 

Significant inaccuracies in the data provided to Mr. Guo from CPS – likely the case given 19 

the acknowledged disorganization in the company’s information on its distribution assets 20 

– will render the statistical results based on that data inaccurate and unreliable as well. 21 

Q. PLEASE SUMMARIZE THE SUPPLEMENTAL RATE CALCULATIONS YOU 22 
PRESENT IN THIS TESTIMONY. 23 

A. In my direct testimony, I proposed maximum just and reasonable pole attachment rates 24 

that adjusted CPS’s unsupported depreciation inputs in the following two ways:   First, 25 

my calculations excluded the problematic Retirement Master Record (RMR) offset from 26 

the input for accumulated depreciation for poles used in the calculation of the net 27 

investment per bare pole component of the formula.  Second, for the depreciation rate 28 

                                                 
3 See CPS Response to AT&T’s Sixth Request for Information, 6-175 (Attachment PDK-1). 
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input used in the calculation of the carrying charge factor component of the formula, my 1 

calculations relied on, for all years 2004 through 2009, the current  4.37% rate  as 2 

determined by the 2007 Depreciation Study and based on CPS’s more recent pole 3 

retirement experience.  4 

  As described in this supplemental testimony, the source of the problematic 5 

retirement-related components to pole removal costs for several of the years covered by 6 

the 2002 Depreciation Study can now be more specifically pinpointed.  Based on my 7 

review of Mr. Watson’s testimony, as well as of Staff’s testimony on the subject, I would 8 

also support the calculation of the depreciation reserve input for poles using an 9 

alternative method suggested by Staff, which substitutes imputed accumulated 10 

depreciation reserve amounts derived from calculated Theoretical Reserve (TR) 11 

percentages using depreciation parameters from the 2007 Depreciation Study.  12 

  Another method for calculating a reasonable accumulated depreciation input for 13 

poles that I would also support, is the FCC’s proration approach.   As described in my 14 

direct testimony, under the FCC methodology, a percentage of the aggregate accumulated 15 

depreciation for electric plant is assigned to individual plant accounts on the basis of the 16 

relative gross investment in each account as compared with total electric plant.  17 

Following the FCC’s proration methodology would correct for the anomalies in the RMR 18 

account for poles, by assigning to poles an amount of accumulated depreciation 19 

proportional to its relative share of gross electric plant. 20 

  The table on the following page summarizes the maximum just and reasonable 21 

rates calculated using (1) the FCC proration methodology for accumulated depreciation, 22 

(2) Staff’s calculated TR approach, and (3) excluding the RMR offset, as proposed in my 23 

direct testimony.  For comparison purposes, CPS’s proposed rates are also presented. As 24 

shown below, pole rates calculated using either the FCC proration approach or the 25 

corrected Staff TR approach, similar to the rates I calculated by excluding the RMR 26 

offset, are significantly lower than CPS’s proposed rates.  Moreover, while using the FCC 27 

proration method or Staff’s TR approach produces maximum rates somewhat higher than 28 

rates calculated by excluding the RMR offset, all of the calculated rates fall within the $7 29 

to $9 range as compared with CPS’s proposed rates which fall in the range of ***BEGIN 30 

CONFIDENTIAL*** *********** ***END CONFIDENTIAL***  All rates shown 31 
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below are calculated using CPS’s proposed pole counts. As noted above, CPS’s proposed 1 

pole counts would appear to be understated, particularly for the later years.  If Staff’s 2 

adjusted pole counts are used instead, the maximum just and reasonable rates for 2007 to 3 

2009 will fall even lower, i.e., in the $6 to $8 range.4 4 

Table 1 5 

Comparison of Maximum Just and Reasonable Pole Attachment Rates Under Alternative 
Methods to Correct Anomalies in CPS’s Accumulated Depreciation for Poles 

(Calculated Using CPS Proposed Pole Counts) 
($ per pole/yr) 

Data for fiscal yr ending 2004 2005 2006 2007 2008 2009 

Excludes RMR Offset  
(As Proposed in Direct ) 

$7.14 $7.19 $7.27 $7.44 $8.22 $ 8.10 

FCC Proration Method 
(Other Inputs per Direct) 

$7.86 $8.04 $8.43 $8.80 $9.55 $9.18 
 

Corrected Staff Theoretical 
Reserve Approach (Other Inputs 
per Staff Direct ex. CPS Counts) 

$8.81 $9.03 $8.88 $8.77 $9.26 $8.78 

Average Maximum 
Just and Reasonable Rates 

$7.94 $8.09 $8.19 $8.34 $9.01 $8.69 

 

CPS Proposed Rates  
w/city payment surcharge 

***BEGIN 
CONF.*** 

****** 

****** ****** ****** ***** ****** 
***END 

CONF.*** 

Q. PLEASE SUMMARIZE YOUR ULTIMATE CONCLUSIONS REGARDING THE 6 
MAXIMUM JUST AND REASONABLE POLE ATTACHMENT RATES THAT 7 
CPS SHOULD BE PERMITTED TO CHARGE THIRD-PARTY ATTACHERS. 8 

A.  As the Commission’s ruling in its Order on Reconsideration acknowledges, with any 9 

formulaic approach, the accuracy and reasonableness of CPS’s pole rates depends on the 10 

accuracy and reasonableness of the underlying data inputs.   For this reason, it is very 11 

important that the data inputs are subjected to careful scrutiny and held to a high standard 12 

as to their reliability, accuracy, consistency, and ability to be independently verified.  In 13 

my opinion, as an economist with experience in determining just and reasonable rates for 14 

                                                 
4 The average calculated maximum just and reasonable rates using Staff’s proposed counts are as 
follows: 2004:$7.94; 2005:$8.09; 2006 $8.19; 2007 $7.50; 2008 $ 7.20; 2009: $6.17.  See Attachments 
PDK-6, PDK-7, PDK-8, and PDK-9 for supporting rate calculations. 
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third-party pole attachment rentals, the various inputs addressed in my direct and 1 

supplemental testimony require modification if the derived rates are to satisfy the 2 

standard of reasonableness set by the PUCT, and pursuant to the language in PURA 3 

§ 54.204 and 47 U.S.C. § 224(e) upon which it relies.  Rates that fail to correct for the 4 

anomalies in CPS’s retirement-related component of depreciation costs for poles 5 

(impacting both the accumulated depreciation and depreciation rate inputs), as well as to 6 

correct for other unreasonable inputs used in CPS’s rate calculation (i.e., rate of return, 7 

number of attaching entities, and application of city payment surcharge) do not, in my 8 

opinion, constitute just and reasonable rates and fail to serve the purposes of effective 9 

pole rate regulation. 10 

III. MR. WATSON HAS NOT ESTABLISHED THAT CPS’s DEPRECIATION-11 
RELATED INPUTS ARE REASONABLE 12 

A. Mr. Watson Cannot Validate the Accuracy of CPS’s Depreciation-Related 13 
Inputs Because He Lacks Personal Knowledge of CPS’s Retirement 14 
Experience for Poles and CPS Cannot Produce the Necessary Records  15 

Q. DOES MR. WATSON’S TESTIMONY CONCERNING CPS’ ACCUMULATED 16 
DEPRECIATION FOR POLES MEANINGFULLY REFUTE THE NUMEROUS 17 
ANOMALIES YOU IDENTIFIED IN YOUR DIRECT TESTIMONY?  18 

A.  No, it does not. As explained in my direct testimony, the fundamental problem 19 

concerning CPS’s depreciation-related inputs is the inability to independently validate the 20 

accuracy of the recording of the various retirement-related components of CPS’s 21 

accumulated depreciation for poles.  These components include the cost of removal 22 

charges, salvage proceeds, and any remaining book value related to retired assets which 23 

CPS recorded in a subset of accumulated depreciation referred to as the “Retirement 24 

Master Record” or so-called “RMR”5  As confirmed in discovery, Mr. Watson was not 25 

personally involved in the 2002 depreciation study, nor did Mr. Watson conduct his own 26 

                                                 
5 See Confidential Kravtin Direct, at 18-20. As described in my direct testimony, these RMR 
entries appeared in CPS workpaper calculations as unexplained adjustments to the accumulated 
depreciation amounts, and had the effect of significantly increasing the net bare pole cost component of 
the rate formula, which in turn directly increased the pole rate derived from the formula.  The RMR 
entries also impact the depreciation rate input as described further below in this supplemental testimony. 
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analysis of the anomalies in CPS’s cost of removal figures.6  Mr. Watson’s lack of first-1 

hand knowledge regarding CPS’s retirement-related costs for poles is also confirmed in 2 

deposition questioning.7  Perhaps even more revealing is the fact that there were 3 

apparently no detailed historical records of CPS’s pole retirements for the period in 4 

question available for Mr. Watson to review, since according to CPS, it is unable to 5 

locate such records.8 Absent the underlying historical records, neither Mr. Watson, nor 6 

any other person, including someone who may have been personally involved in the 7 

earlier depreciation study, would be able to meaningfully explain the numerous 8 

anomalies in the retirement-related data for poles identified in my direct testimony.9  In 9 

the face of these significant anomalies, and absent historical records for the period in 10 

question, in my opinion as an economist with significant experience determining just and 11 

reasonable rates for pole attachments, even with Mr. Watson’s additional testimony on he 12 

subject, CPS has yet to present sufficient tangible evidence to demonstrate the 13 

reasonableness of the depreciation-related inputs used in the calculation of the pole rate. 14 

B. The Anomalies in CPS’s Depreciation-Related Inputs Are Caused by 15 
Structural Problems with CPS’s Alleged Net Salvage Amounts 16 

Q. NOTWITHSTANDING MR. WATSON’S LACK OF FIRST-HAND 17 
KNOWLEDGE, DOES HIS TESTIMONY PROVIDE ANY CLARIFYING 18 
INFORMATION AS TO THE TRUE NATURE OF THE OBSERVED 19 
ANOMALIES IN CPS’S DEPRECIATION INPUTS? 20 

A. Yes, it does.  Based on the fragmented information CPS had provided concerning its 21 

RMR accounting for poles, I had originally concluded that the nature of the problem was 22 

likely of a data entry or recording nature and/or due to inaccuracies in the simulated plant 23 

                                                 
6 See Response of CPS to AT&T’s Sixth Request for Information, No. 6-13 (Attachment PDK-1). 
7 See Confidential Portion of Dane A. Watson Deposition, November 10, 2010 (“Watson 
Deposition”), at 51-52,  70-71,  73, 76-78 (Attachment PDK-2). 
8 See id. at 73. 
9 These anomalies included, among others, retirement-related costs for account 364 for poles that 
are unreasonably high relative to the accumulated depreciation booked to account 364 for poles and also 
relative to similar RMR amounts booked to related distribution accounts 365 and 369 ; a relatively high 
amount of net investment remaining in the pole plant account even in the face of relatively high annual 
depreciation expenses associated with CPS’s relatively high depreciation rates for much of the relevant 
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program used to estimate CPS’s retirement-related components of accumulated 1 

depreciation for poles.  As stated in my direct  testimony:  2 

There appears to be nothing inherently wrong per se with CPS’s introduction of 3 
a new accounting system that separately tracks the various components of 4 
accumulated depreciation…The problem, however, is that in the process, a 5 
number of significant anomalies in the data have arisen that CPS has been 6 
unable to adequately explain or reconcile.  Absent clear and reasonable 7 
explanations for the observed anomalies, it is also as likely that the observed 8 
anomalies may be attributable to errors in the underlying data, the introduction 9 
of a new accounting system and the glitches in recording that can accompany 10 
such transitions rather than to actual plant or cost experience, and/or be the 11 
result of an unverified simulated plant life representation of CPS’s actual 12 
retirement experience for pole plant in account 364.10    13 

Given Mr. Watson’s pre-filed testimony, exhibits and deposition questioning on the 14 

subject, and in particular, the detailed retirement-related data provided in Mr. Watson’s 15 

exhibit DAW-3 (Attachment PDK-3), it is now clearer that the true nature of the problem 16 

is not a data recording, accounting or estimation error per se.  Rather, there appears to be 17 

a more serious structural problem with the underlying cost of removal (or net salvage) 18 

amounts that CPS alleges, but still has provided no information that can validate, were 19 

incurred in connection with the retirement of pole plant. 20 

Q. WHAT EVIDENCE IS THERE TO SUPPORT YOUR CONCLUSION THAT THE 21 
OBSERVED ANOMALIES IN CPS’S DEPRECIATION ACCOUNTING ARE 22 
DUE TO A STRUCTURAL PROBLEM WITH CPS’S NET SALVAGE COSTS? 23 

A. Exhibit DAW-3 of Mr. Watson’s Rebuttal Testimony provides detailed amounts of 24 

salvage, cost of removal, and net salvage for the years 1987 to 2001 associated with 25 

account 364 for poles. These amounts were relied upon in the 2002 depreciation study, 26 

and provide the foundation for both the very high 8.16% depreciation rate used by CPS 27 

for the years 2004 to 2007, and also the anomalous RMR accounting entries used by CPS 28 

in the calculation of the net bare pole cost component of the rate formula.  Both of these 29 

questionable inputs have the effect of unjustifiably increasing the pole rate calculated 30 

___________________________ 

period; erratic year-over-year ratios of retirements to negative net salvage.  See Confidential Direct 
Testimony of Patricia D. Kravtin, at 20-27. 
10 Id. at 20. 
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under the FCC formula.  As revealed in Exhibit DAW-3, for the years 1987 to 2001, CPS 1 

recorded what, in my opinion, any reasonable standard of review (and relative to its own 2 

experience in years preceding and following) would find to be some exceptionally high 3 

costs of removal and some exceptionally low salvage amounts.11 4 

 Taken together, the high costs of removal and the low salvage values produced an 5 

average negative net salvage ratio (i.e., salvage minus cost of removal) of ***BEGIN 6 

CONFIDENTIAL*** ***** ***END CONFIDENTIAL*** for the period 1987 to 7 

2001. While the cost of removal ratios had their highest values in the period 1992 to 8 

1996, the cost of removal ratios over the time frame associated with the 2002 9 

Depreciation Study (1987 to 2001) are inexplicably higher than amounts recorded in the 10 

later time period covered by the 2007 study.  Workpapers from the latter (excerpts 11 

reproduced in Attachment PDK-4), show that for the years 2002 to 2007, the average cost 12 

of removal ratio fell to only ***BEGIN CONFIDENTIAL*** **** ***END 13 

CONFIDENTIAL***  Combined with an average salvage value for this period of 14 

***BEGIN CONFIDENTIAL*** **** ***END CONFIDENTIAL***, the negative 15 

net salvage for poles (salvage less cost of removal) was shown as ***BEGIN 16 

CONFIDENTIAL*** ***** ***END CONFIDENTIAL*** – almost two-thirds less 17 

negative than the ***BEGIN CONFIDENTIAL*** ***** ***END 18 

CONFIDENTIAL*** shown for the 1987 to 2001 period. 19 

 Such year to year variations in this kind of cost data is not exceptional in and of 20 

itself.  However, what is exceptional in the case of CPS is the magnitude of the 21 

variations, the pattern of the variations (i.e., concentrated in the early to mid 1990s), and 22 

most importantly, the fact that CPS has not been able or willing to provide any historical 23 

records or personnel with first-hand knowledge of this period, that could provide specific 24 

                                                 
11 For example, CPS recorded cost of removal amounts ranging from ***BEGIN 
CONFIDENTIAL*** *************** ***END CONFIDENTIAL*** (expressed as percentages of 
retirements), notwithstanding prior and later years’ experiences of well below ***BEGIN 
CONFIDENTIAL*** ****** **END CONFIDENTIAL*** as well as salvage amounts of  
***BEGIN CONFIDENTIAL*** *** ***END CONFIDENTIAL***  notwithstanding prior and later 
years’ experience in the ***BEGIN CONFIDENTIAL*** ********* ***END CONFIDENTIAL*** 
range.  Attachment PDK-3. 
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explanation and justification for retirement-related depreciation costs for poles that on 1 

their face, and based on other utility benchmarks,  do not appear reasonable. 2 

C. The Exceptionally Large Negative Net Salvage Amounts Alleged By CPS 3 
Affect Its Rate Calculations By Overstating Both Its Depreciation Rate and 4 
Its Net Pole Investment 5 

Q. MS. KRAVTIN, CAN YOU EXPLAIN HOW THE EXCEPTIONALLY LARGE 6 
NEGATIVE NET SALVAGE AMOUNTS CPS RECORDED IN THE PERIOD 7 
COVERED BY THE 2002 STUDY ACTUALLY IMPACT THE POLE RATE? 8 

A.   Yes.  Notwithstanding the fact the depreciation study team selected a lower negative net 9 

salvage parameter of ***BEGIN CONFIDENTIAL*** ******* ***END 10 

CONFIDENTIAL***as more representative of CPS’s prospective experience going 11 

forward, the higher negative net salvage recorded by CPS during the 2002 study period 12 

does indeed impact the pole rate in a number of ways.  First, net salvage enters into the 13 

depreciation rate setting process through its impact on any alleged deficits between 14 

booked depreciation reserve (amounts actually booked by CPS) and the theoretical 15 

depreciation reserve (amounts that would have been required based on updated 16 

retirement-related experience for the utility).  CPS, like many utilities, uses a remaining 17 

life method for calculating prospective depreciation rates that builds into future 18 

depreciation accruals the recovery of costs that were under-recovered in past depreciation 19 

accruals.  Such under-recovery is measured by the difference between actual booked 20 

reserves and a theoretical reserve calculated using the updated depreciation parameters.21 

 Thus, the higher negative net salvage amounts allegedly incurred by CPS in the 22 

earlier years (which included amounts as high as negative ***BEGIN 23 

CONFIDENTIAL*** ****** ***END CONFIDENTIAL*** were a factor in the 24 

depreciation rate setting process by virtue of its impact on alleged deficits in CPS’s 25 

depreciation reserve.  This process is confirmed in Mr. Watson’s testimony and related 26 

deposition questioning:12  Accordingly, to the extent CPS’s cost of removal expenditures 27 

                                                 
12 See Dane A. Watson Rebuttal Testimony, Sept. 27, 2010 (“Watson Rebuttal”), at 
12-13. See also Watson Confidential Deposition, at 56-57 (excerpts reproduced in Attachment 
PDK-2):  
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for a number of years was unreasonably and unjustifiably high, they would have led to a 1 

higher depreciation rate than would otherwise have been justified.  This is precisely what 2 

transpired for CPS and ultimately contributed to the setting of a depreciation rate of 3 

8.16% which I, along with Staff witness Srinivasa13 and AT&T witness Zeldenrust,14 4 

found to be well out of line with other benchmark electric utilities. 5 

 In addition, the depreciation rate input (used to calculate the depreciation element 6 

of the carrying charge factor of the rate formula) is only one of two ways that CPS’s 7 

retirement-related depreciation accounting for poles impacts the formula rate. 8 

Depreciation also impacts the investment component of the formula, since the formula is 9 

based on net pole investment, i.e., gross investment net of accumulated depreciation.  The 10 

actual dollar amounts associated with the exceptionally high cost of removal amounts 11 

recorded by CPS were posted as RMR accounting entries for the period covered by the 12 

2002 Depreciation Study.  As described in my direct testimony, the RMR accounting 13 

entries are applied as a direct offset (i.e., reduction) to the primary accumulated 14 

depreciation reserve account for poles.  Accordingly, the larger the cost of removal 15 

booked to the RMR, the greater the reduction to the depreciation reserve, and the lower 16 

the total accumulated depreciation reserve applied against CPS’s gross pole investment. 17 

___________________________ 

***BEGIN CONFIDENTIAL*** *************************************** 
********************************************************************** 
**********************************************************************
******************** 

****************************************************************
****************************************************************
****************************************************************
****************************************************************
****************************************************************
****************************************************************
****************************************************************
****************************************************************
****************************************************************
****************************************************************
****************************************************************
****************************** **END CONFIDENTIAL*** 

13 See Nara V. Srinivasa Direct Testimony, Aug. 23, 2010 (“Srinivasa Direct”), at 20-21. 
14 See Timothy D. Zeldenrust Direct Testimony, July 23, 2010 (“Zeldenrust Direct”), at 13-18. 
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The ultimate effect of this chain of events is a higher net pole investment input to the rate 1 

formula and a correspondingly higher pole rate.15 2 

 Moreover, despite the fact that the net salvage rate of ***BEGIN 3 

CONFIDENTIAL*** ******* ***END CONFIDENTIAL*** selected by the 2002 4 

depreciation study team (based on the most recent three year band) was less negative than 5 

the average rate experienced over the entire fifteen year study period, even that negative 6 

net salvage rate is significantly more negative than CPS’s recorded experience in the 7 

periods both before and after the 2002 study.  The net salvage rate incorporated in the 8 

depreciation rate prior to the 2002 study was only ***BEGIN CONFIDENTIAL***  9 

**** ***END CONFIDENTIAL*** and the net salvage rate set incorporated in the 10 

depreciation rate set in the 2007  (based on CPS’s experience in 2007) study was 11 

***BEGIN CONFIDENTIAL*** ****** ***END CONFIDENTIAL***  In fact, 12 

CPS’s 2007 study workpapers (excerpts reproduced in Attachment PDK-4) show CPS’s 13 

most recent net salvage experience based on the most recent 3 year band 2005 to 2007 to 14 

be even less negative at ***BEGIN CONFIDENTIAL*** **** ***END 15 

CONFIDENTIAL***.  Mr. Watson testifies that “depreciation professionals” typically 16 

rely on “rolling or shrinking bands in their net salvage analysis to smooth the indications 17 

due to timing differences.”16 It is therefore at odds with Mr. Watson’s testimony that the 18 

2007 depreciation study team, of which Mr. Watson was part, selected a net salvage rate 19 

apparently based on only one year’s experience versus the most recent rolling band. 20 

D. CPS Has Not Produced Any Data or Testimony to Support the Exceptionally 21 
Large Negative Net Salvage Amounts Alleged in Its 2002 Study  22 

                                                 
15 See Kravtin Direct at 18-20. 
16 See Watson Rebuttal at 21-22; see also Watson Confidential Deposition at 74 (excerpts 
reproduced in Attachment PDK-2): 

***BEGIN CONFIDENTIAL*** ************************************* 
**********************************************************************
******************************** 

***** ***END CONFIDENTIAL*** 
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Q. MR. WATSON ASSERTS (ON PAGE 12) THAT THE “PRIMARY CRITICISM” 1 
OF THE PARTIES “WAS THAT THE DEPRECIATION RATE WAS TOO HIGH 2 
COMPARED TO OTHER UTILITIES,” RATHER THAN TO “DISPUTE THAT 3 
CPS ENERGY WAS INCURRING THAT LEVEL OF REMOVAL COST OVER 4 
MANY YEARS?”  DO YOU AGREE? 5 

A. No, I do not. Mr. Watson’s claim is simply untrue with respect to my direct testimony, 6 

which devoted no less than thirteen pages to a discussion of the problems with CPS’s 7 

accumulated depreciation data involving retirements.17  After articulating the numerous 8 

anomalies and irregularities with that data, including “erratic changes in the year-over-9 

year ratio of retirements to negative net salvage,”18 I concluded that “CPS has not 10 

satisfied the standard of reasonableness established by the Commission for the RMR 11 

offset,” and that “[t]o do so, would require CPS to provide supporting back-up 12 

documentation for a much longer period of time and at a sufficiently granular level that 13 

would permit the replication and verification of the dollar amounts identified in the RMR, 14 

and that tie those dollar amounts directly to the various vintages of the pole plant in 15 

service that have experienced premature retirement.”19 16 

  That I did not target my criticisms strictly on removal costs, but rather identified 17 

numerous related anomalies in the retirement-related components of CPS’s depreciation 18 

reserve including negative net salvage ratios, is a consequence of the fragmented nature 19 

of CPS’s testimony and discovery responses on this issue.   It was clear to me from the 20 

outset, based on my extensive experience working with pole formula cost data, that 21 

CPS’s accumulated depreciation reserve figures for poles were out of line with general 22 

industry experience and that the source involved the initially undefined “RMR” offset.  23 

Serious questions by the parties concerning the “RMR” surfaced as early as the first 24 

technical conference in early December 2009.  Those questions remained largely 25 

unanswered until CPS’s Supplemental Response to Staff’s 4th RFI filed with the 26 

Commission on June 18, 2010 just weeks before other party direct testimony was due.  27 

                                                 
17 See Kravtin Direct at 18-30. 
18 Id. at 26. 
19 Id. at 30. 



SOAH Docket No. 473-09-5470  REDACTED Supplemental Testimony of 
PUC Docket No. 36633  Patricia D. Kravtin on Behalf of TWC 
  March 17, 2011 

 20

Until CPS offered Mr. Watson as a “rebuttal” witness in November 2010, the parties had 1 

no meaningful opportunity to question CPS on the late-provided RMR detail. 2 

  However, while Mr. Watson is clearly more knowledgeable and articulate on 3 

depreciation issues than the earlier CPS witnesses, in my opinion, Mr. Watson’s 4 

testimony does not substantively respond to the very serious questions raised in 5 

connection with CPS’s relatively large, and on their face, unreasonable, negative net 6 

salvage ratios for poles.  Like the previous CPS witnesses who addressed this issue, 7 

Mr. Watson was not involved in the 2002 Depreciation Study, and lacks first-hand 8 

knowledge of the problematic negative net salvage amounts that were a core component 9 

of my criticisms of CPS’s depreciation-related inputs to the pole formula. 10 

Q. MR. WATSON ASSERTS (ON PAGE 12) THAT “GIVEN THE LEVEL OF 11 
REMOVAL COST DURING THAT TIME, NO DEPRECIATION 12 
PROFESSIONAL WOULD COME TO ANY OTHER CONCLUSION EXCEPT 13 
TO MOVE THE NET SALVAGE RATE MUCH MORE NEGATIVE THAN … IN 14 
EXISTENCE PRIOR TO 2002.”  HOW DO YOU RESPOND? 15 

A.   Mr. Watson confuses the fact that CPS recorded and carried on its books for a number of 16 

years very high levels of removal costs for poles with the relevant question in this 17 

proceeding, namely whether those recorded removal costs as inputs to the pole rate 18 

formula satisfy the reasonableness standard required by the PUCT.  In my experience as 19 

an economist with expertise in setting just and reasonable rates for poles, I have 20 

participated in cases where utility accounting records reflect errors or inappropriate cost 21 

allocations.  These can occur, for example, as a result of something as simple as an 22 

inadvertent misallocation of costs among the various types of distribution plant involved 23 

in a work order, or as the result of a mistake in either the recording or the categorization 24 

of costs.  These errors can also occur as a result of a mismanagement of costs.   None of 25 

these possible explanations, however, would justify the inclusion of the anomalous net 26 

salvage amounts in the calculation of a just and reasonable pole rate. 27 

  I don’t take issue per se with Mr. Watson’s testimony that it would have been 28 

logical for someone conducting a depreciation study to decide to move the net salvage 29 

rate to a more negative number based on the observation of higher removal costs 30 

recorded by the utility in the years following the previous study.  Where I do strongly 31 

disagree with Mr. Watson, however, is his implicit assumption that just because the large 32 
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removal costs for poles were “the actual recorded” costs by CPS in an accounting 1 

context, that they must reflect the true or economically reasonable costs for the period.  2 

Based on my extensive experience working with pole cost data, as well as my 3 

observation that CPS’s own recorded removal costs are significantly lower both in the 4 

years before and after the anomalous cost entries, there is a legitimate basis to question 5 

the reasonableness of CPS’s very high removal costs.  Indeed, the depreciation study 6 

team itself noted the variation in CPS’s net salvage experience over time as a basis for its 7 

recommendation for a shorter time interval between the next CPS depreciation study.20 8 

 Similarly, I do not take issue per se with Mr. Watson’s testimony that, under the 9 

remaining life method, any deficit in the utility’s actual or booked depreciation reserve 10 

relative to the “theoretical reserve” that would be required to make the utility “whole” for 11 

retirement-related depreciation would “have to be recovered over the remaining life of 12 

the assets in addition to the normally expected depreciation expense ([by] increasing the 13 

depreciation rate).”21  What I am strongly questioning, however, is the accuracy and/or 14 

reasonableness of the net salvage costs recorded by CPS and that form the basis of the 15 

“large deficit” in CPS’s depreciation reserve that have to be recovered through an 16 

increase in the depreciation rate.  It is instructive that the net salvage costs and 17 

depreciation rates for poles deemed sufficient to make CPS whole for retirement–related 18 

depreciation costs both for the years prior to the 2002 study and for the years following 19 

the 2007 study were in a range fully consistent with the experience of other benchmark 20 

utilities.  This fact, which was noted by the depreciation team in the 2007 study,22 along 21 

with the aberrational nature of the net salvage rates CPS recorded it experienced during 22 

the early to mid 1990s, further confirms my opinion that the “large deficit” in CPS’s 23 

                                                 
20 See Watson Confidential Deposition at 50 (Attachment PDK-2), citing to the second 
recommendation  of the 2002 Depreciation Study ***BEGIN CONFIDENTIAL*** ************ 
*************************************************************************************
***************************************************************************** ***END 
CONFIDENTIAL***  See also2002 Study provided in CPS Response to RFI NS1-4 at 000024. 
21 Watson Rebuttal at 13. 
22 2007 Depreciation Study at Bates No. 87 ***BEGIN CONFIDENTIAL*** *********** 
*************************************************************************************
****************************************************************************** **END 
CONFIDENTIAL*** (Attachment PDK-10). 
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booked depreciation reserve for poles was the artificial creation of unreasonable amounts 1 

of recorded salvage costs.  Whether these high salvage costs were recorded in error or 2 

were actually incurred by CPS is not germane to the relevant question of whether they are 3 

reasonable inputs into the pole rate formula used to determine just and reasonable pole 4 

rates – the answer to which is no. 5 

Q. WHAT ABOUT MR. WATSON’S CLAIM THAT THE DATA UPON WHICH 6 
CPS’S 2002 DEPRECIATION STUDY RELIED HAD BEEN AUDITED? 7 

A. Whether or not the data relied on in the 2002 Depreciation Study had been audited is not 8 

the issue here (although to my knowledge CPS has provided no evidence that the salvage 9 

costs in question had been subject to a detailed investigation by its auditors).  Contrary to 10 

Mr. Watson’s assumption,23 errors or problems with the data such as identified above 11 

would not necessarily be detected by auditors in the normal course of their work, in that 12 

the auditing process would not have focused on questions of cost allocation and/or 13 

categorization from the same perspective as would be involved in a rate setting process. 14 

In the latter, even a relatively minor misallocation of costs among plant accounts, could 15 

have a significant impact on the rate for a given plant account.  Similarly, the 16 

depreciation rate setting process would not be expected to have focused on the allocations 17 

of costs among accounts from the same perspective as an investigation focused on the 18 

setting of  a just and reasonable rate for one particular plant account, as is the case in this 19 

proceeding.  As Mr. Watson testified, the depreciation study team merely proceeded on 20 

the assumption that CPS’s data was reliable or accurate because of their understanding 21 

the data had been audited. 22 

  In addition to Mr. Watson not being personally involved in the 2002 Study, he 23 

appears to have limited experience with account 364 pole formula cost data.24  Consistent 24 

                                                 
23 See Watson Confidential Deposition at 77-78 (Attachment PDK-2).  

***BEGIN CONFIDENTIAL*** ********************************* 
**************************************** 

******************************************************************************
************** ***END CONFIDENTIAL***  

24 See Response of CPS Energy to AT&T’s Sixth Request for Information 6-1 (Attachment PDK-1); 
see also Watson Deposition at 12-14 (Attachment PDK-2). 
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with his professional background, Mr. Watson’s testimony, at best, can only validate, in 1 

his own words, that the “output of those [Deloitte & Touche depreciation] 2 

programs…were correct based on the data input.”25  By his own admission, he does not 3 

appear to have done the investigation necessary to actually validate the data input.26  As 4 

discussed in my direct testimony, and as recognized by the PUCT in its Order on 5 

Reconsideration, the just and reasonableness of the rates derived using the FCC formula 6 

methodology is only as sound as the reasonableness of the underlying data inputs.27 7 

  Again, in my opinion, CPS has not presented the underlying data that would be 8 

needed to demonstrate the reasonableness of the very high salvage costs that it recorded 9 

during the period covered by the 2002 study, and by extension, the validity of (and 10 

entitlement by CPS to recover through third-party pole rates) any depreciation reserve 11 

deficiency created as a direct consequence.  Mr. Watson’s argument that the higher 12 

depreciation rate for poles during the 2003 to 2007 period was a necessary correction 13 

action for deficits in the depreciation reserve associated with the large negative net 14 

salvage rates for poles during the preceding years is based on what remains an unproven 15 

assumption by Mr. Watson that “the depreciation reserve in 2002 was significantly lower 16 

than it should have been.”28   To prove this assumption requires information and/or a 17 

witness who can support the reasonableness of the very large pole removal costs that CPS 18 

is of yet unable or unwilling to provide.  That the depreciation expenses recorded on 19 

CPS’s books may have been reviewed by auditors, does itself demonstrate the 20 

reasonableness of those costs. 21 

                                                 
25 Id. at 20. 
26 Id. at 18-26.   
27 See Kravtin Direct at 4, 11, and 16. 
28 See Watson Rebuttal at 9.  Mr. Watson is totally off the mark in insinuating that it was a 
“mistake” that I left out of my “calculation the reserve deficit that the [depreciation] rate is designed to 
recover over the remaining life.”  Far from a mistake, it was an appropriate assumption on my part given 
what is, in my opinion, a clear failure by CPS to demonstrate the reasonableness of a depreciation reserve 
deficiency for poles in the first instance.  See Watson Rebuttal at 15. 
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E. Subject to a Minor Correction, Staff’s Calculation of the Depreciation 1 
Reserve Input Using Theoretical Reserve Percentages Derived from CPS’s 2 
2007 Study Is an Appropriate Correction for CPS’s Depreciation Anomalies   3 

Q. HOW DO YOU RESPOND TO MR. WATSON’S TESTIMONY (AT PAGE 22) 4 
THAT STAFF WITNESS MR. SRINIVASA “VALIDATED CPS ENERGY’S 5 
RESERVE, WHICH INCLUDES THE RMR”? 6 

A. In his direct testimony, Staff witness Srinivasa accepts the use of CPS’s proposed 7 

accumulated depreciation.29   His recommendation appears based on two sets of 8 

calculations.  The first is his replication of CPS’s proposed depreciation reserve “for most 9 

of the years except for one.”30   The second is his calculations of CPS’s theoretical 10 

reserve (TR) percentage, 31 using the depreciation parameters recommended by CPS in its 11 

2007 study,32 and his finding that his calculated TR percentage of ***BEGIN 12 

CONFIDENTIAL*** ***** ***END CONFIDENTIAL*** came close to the CPS 13 

reported book reserve ratio of ***BEGIN CONFIDENTIAL*** *************** 14 

**** ***END CONFIDENTIAL*** 15 

  As to Mr. Srinivasa’s ability to replicate CPS’s proposed depreciation reserve for 16 

poles “for most of the years,” the ability to replicate CPS’s figures, while a threshold or 17 

necessary condition for validating CPS’s proposed  depreciation reserve, it is not a 18 

sufficient condition for doing so.   The depreciation reserve, also known as “accumulated 19 

depreciation” is, as that latter name suggests, an accumulation of various components 20 

which are either debited or credited to that account.  These components include the 21 

annual depreciation expense, cost of removal, salvage value, and any reversal of 22 

accumulated depreciation for retired assets and remaining (un-depreciated) book value 23 

related to those retired assets.  All that Mr. Srinivasa’s first set of calculations 24 

demonstrate is that “for most of the years,” the figures CPS identifies as the individual 25 

                                                 
29 See Srinivasa Direct at 15. 
30 Id. 
31 The Theoretical Reserve (TR), expressed as a percentage, is derived as follows:   TR = (1-
ARL)/ASL)* (1-NS), where ARL = Average Remaining Life of the Plant, ASL = Average Service Life of 
the Plant, and NS = Net Salvage Ratio of the Plant. 
32 These parameters include a ***BEGIN CONFIDENTIAL*** *************************** 
*********************** ***END CONFIDENTIAL***.   
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components being posted to the accumulated depreciation in a given year, when 1 

combined, do in fact reconcile to the figure identified by CPS as the starting balance of 2 

for the following year’s depreciation reserve.  As with an audit, Mr. Srinivasa’s 3 

reconciliation of the various components of CPS’s recorded accumulated depreciation 4 

does not in any way demonstrate the reasonableness of those figures, just that the basic 5 

accounting “math” works as it should.33  6 

  As to Mr. Srinivasa’s theoretical reserve calculations, I agree with him that the 7 

theoretical reserve offers another alternative method to address the anomalies due to the 8 

RMR adjustment to Accumulated depreciation.34 As defined by Mr. Srinivasa, the TR is 9 

“the calculated balance that would be in the accumulated depreciation account at a point 10 

in time using the current depreciation parameters, such as average service life, average 11 

remaining life and net salvage.”35  Thus, by definition, the theoretical reserve in effect 12 

provides a benchmark indicator of a reasonable and sufficient value for a utility’s 13 

accumulated depreciation relative to the population of assets remaining on the utility’s 14 

books as of a given point in time, and assuming appropriate (updated) values for 15 

depreciation parameters such as net salvage. 16 

  In particular, a calculation of the TR using alternative, reasonable depreciation 17 

parameters (such as those from the 2007 Depreciation Study that Mr. Srinivasa used) 18 

could, in my opinion, provide a reasonable basis upon which to validate the 19 

reasonableness (or show the unreasonableness) of CPS’s accumulated depreciation 20 

numbers for poles, and also to calculate a reasonable imputed value to use as an 21 

alternative to CPS’s figure.  However, upon examination of the workpapers underlying 22 

Mr. Srinivasa’s calculations, I discovered those calculations contained a mismatch 23 

between the underlying time period of the plant data for 2007 and the average remaining 24 

                                                 
33 There was reason to question whether the accounting “math” worked. As noted in my direct 
testimony, CPS controller, Shannon Albert, in earlier deposition testimony, had been unable to replicate 
the depreciation reserve calculations for all of the identified years. See Kravtin Direct at 27, citing 
Deposition of Shannon Albert, at 110-111, 133-138. 
34 Srinivasa Direct at 15. 
35 Id.  at 16. 
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life parameter used by Mr. Srinivasa36 that had the effect of understating the calculated 1 

theoretical reserve for CPS for 2007. 2 

Q. HAVE YOU RECALCULATED THE THEORETICAL RESERVE TO 3 
ACCOUNT FOR THE MISMATCH? 4 

A. Attachment PDK-6 replicates Staff’s pole attachment rate calculations using the TR, but 5 

with the mismatch corrected.  As shown in Table 1 on the following page, when the 6 

mismatch is corrected, Mr. Srinivasa’s conclusion that the calculated TR is “close” to 7 

CPS’s booked reserve for 200737 (and that therefore no adjustment for CPS’s RMR 8 

adjustment was warranted in his opinion) no longer holds true.  The corrected TR is in 9 

fact several percentage points greater than CPS’s proposed depreciation reserve rather 10 

than nearly identical as suggested by Staff’s calculations.38  This result provides further 11 

evidence supporting my testimony that CPS’s proposed depreciation reserve input is 12 

unreasonably low relative to what would have been expected, had CPS experienced 13 

reasonable retirement-related (e.g., net salvage) depreciation parameters, consistent with 14 

findings of the 2007 Depreciation Study, CPS’s experience in most of the years preceding 15 

and after the 2002 study period, and the experience of other benchmark utilities. 16 

                                                 
36 Specifically, based on information provided in the 2007 Depreciation Study, Mr. Srinivasa’s 
calculations assume the ARL for account 364 is ***BEGIN CONFIDENTIAL*** ***** ***END 
CONFIDENTIAL***  in 2008, from which he derives an ARL for the 2007 of ***BEGIN 
CONFIDENTIAL*** ***** ***END CONFIDENTIAL*** (since the plant would be approximately 
one year older).  In fact, the 2007 Depreciation Study reflects data “as of January 31, 2007,” (see 
Attachment PDK-4) and not the more typical year end December 31, 2007 as Mr. Srinivasa assumed.  
Accordingly, the ARL figure of ***BEGIN CONFIDENTIAL*** ******* ***END 
CONFIDENTIAL***   identified in the 2007 study is in fact  the ARL applicable for 2007, without the 
one year shift Mr. Srinivasa applies. 
37 As noted above, Mr. Srinivasa calculated a TR of ***BEGIN CONFIDENTIAL*** ***** 
***END CONFIDENTIAL*** as compared with CPS’s booked reserve (including the RMR) of 
***BEGIN CONFIDENTIAL*** ****** ***END CONFIDENTIAL*** 
38 The corrected TR percentage, as shown in Table 1 is ***BEGIN CONFIDENTIAL*** ***** 
********************************************************** ***END CONFIDENTIAL*** 
as compared with CPS’s proposed booked reserve (including the RMR) of ***BEGIN 
CONFIDENTIAL*** ************************************************************** 
***** ***END CONFIDENTIAL*** Moreover, even without the correction, the calculated TR% for 
2008 and 2009 exceeds CPS’s proposed book reserve. 
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Table 2 1 

Comparison of  CPS’s Proposed Booked Depreciation Reserve for Pole Account 364 
 with Original and Corrected Staff Calculated Theoretical Reserve 

(as Percentage of Gross Pole Investment) 
 

Data for fiscal yr ending 2004 2005 2006 2007 2008 2009 

CPS’s Proposed 
Book Reserve 

***BEGIN 
CONF.*** 

***** 

***** ***** ***** ***** ***** 
***END 
CONF.*** 

 Original Staff 
 Calculated TR% 

23.5% 27.8% 32.0% 36.3% 40.5% 44.8% 

Corrected Staff 
Calculated TR% 

27.8% 32.0% 36.3% 40.5% 44.8% 49.0% 

 2 

 Mr. Watson interprets the lower Theoretical Reserve (vis-à-vis CPS’s proposed book 3 

reserve) as evidence of a “deficit” in CPS’s booked reserve.  To the contrary, as 4 

explained above, any such observed “deficit” is an artifact of CPS’s unreasonably high 5 

pole removal costs throughout a good part of the early to mid 1990s that were booked by 6 

CPS to the so-called RMR account and that created large “write-offs” to the booked 7 

accumulated depreciation for poles, bringing those latter values to unreasonably low 8 

levels.  CPS’s proposed accumulated depreciation reserve inputs, as is the case with 9 

CPS’s proposed 8.16%  depreciation rate input for the years 2004 – 2007, are in effect 10 

contaminated by the unsupported net salvage amounts recorded by CPS in the years 11 

covered by the 2002 study.  For the same reason, Mr. Watson’s claim that the higher 12 

calculated TR is evidence that CPS’s proposed  depreciation rate if anything is not high 13 

enough (so as to recover the alleged deficit),39 has no validity. The more appropriate use 14 

of the TR percentage in this proceeding, as Mr. Srinivasa considered,40 is as an 15 

alternative method to address and correct for the anomalies due to the RMR adjustment. 16 

                                                 
39 See Watson Rebuttal at 24. 
40 As noted above, Mr. Srinivasa appeared to reject this alternative methodology based upon an 
erroneous conclusion that the calculated TR was almost equivalent to CPS’s proposed depreciation 
reserve for the year 2007. 
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F. The Appropriate Depreciation-Related Inputs for CPS Should Be Calculated 1 
in the Manner Set Forth in My Direct Testimony or, Alternatively, Using 2 
Staff’s Theoretical Reserve Approach or the FCC’s Proration Methodology 3 

Q. GIVEN THE PRECEDING DISCUSSION, WHAT ARE YOUR ULTIMATE 4 
RECOMMENDATIONS REGARDING THE APPROPRIATE DEPRECIATION-5 
RELATED FORMULA INPUTS FOR CPS? 6 

 7 
A. For the reasons discussed above, and notwithstanding the additional testimony by 8 

Mr. Watson on the subject, CPS has not adequately supported the reasonableness of the 9 

retirement-related components of its depreciation costs for poles (account 364). 10 

Accordingly, my recommendation, as set forth in my direct testimony,41  namely that a 11 

just and reasonable pole rate for CPS should not be based on these unsupported 12 

depreciation inputs remains unchanged. Specifically, I proposed the accumulated 13 

depreciation reserve for poles (used in the calculation of the net investment per bare pole 14 

component of the formula) be calculated without the RMR offset, and that the 15 

depreciation rate input (used in the calculation of the carrying charge factor component of 16 

the formula) be set (for all of the years 2004 through 2009) at the current 4.37% rate 17 

determined by the 2007 Depreciation Study based on CPS’s more recent pole retirement 18 

experience.  19 

  However, given Mr. Watson’s testimony, the source of the problematic 20 

retirement-related components can be more specifically pinpointed to pole removal costs 21 

for several of the years covered by the 2002 Depreciation Study.  Based on my review of 22 

Mr. Watson’s testimony, as well as my review of Staff witness Mr. Srinivasa’s testimony, 23 

I would also support, as an alternative recommendation, pole rates calculated based on 24 

Staff’s alternative method.  This method substitutes imputed accumulated depreciation 25 

reserve amounts derived from calculated Theoretical Reserve (TR) percentages using 26 

depreciation parameters from the 2007 Depreciation Study in lieu of CPS’s proposed 27 

values.  In addition, I would also support the use of an alternative approach compatible 28 

with the FCC formula, and that would be to apply the FCC proration methodology. 29 

                                                 
41 See Kravtin Direct at 30, 34. 
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Q. COULD YOU DESCRIBE THE FCC PRORATION METHODOLOGY AND 1 
HOW IT CAN BE USED TO CORRECT FOR THE ANOMALIES IN CPS’S 2 
ACCUMULATED DEPRECIATION RESERVE? 3 

A. Yes.  As described in my direct testimony,42 under the FCC methodology, the 4 

accumulated depreciation input for poles does not rely on data tracked at the detailed 5 

individual account level.   Rather the accumulated depreciation for the individual plant 6 

accounts required by the formula (i.e., account 364 for poles, account 365 for overhead 7 

conductors and devices, and account 369 for services) is based on the aggregate 8 

accumulated depreciation for total electric plant.  Specifically, a percentage of that 9 

aggregate accumulated depreciation is assigned to each individual plant account on the 10 

basis of the relative gross investment in each account as compared with total electric 11 

plant.43   Following the FCC’s proration methodology would correct for the anomalies in 12 

the RMR account for poles in a manner totally consistent with the FCC formula 13 

approach, by assigning to poles an amount of accumulated depreciation proportional to 14 

its relative share of gross investment. 15 

Q. HAVE YOU DETERMINED MAXIMUM JUST AND REASONABLE RATES 16 
UNDER THE VARIOUS ALTERNATIVES DESCRIBED ABOVE FOR 17 
CALCULATING A REASONABLE DEPRECIATION RESERVE FOR POLES? 18 

A. Yes. I have.  Maximum just and reasonable rates calculated using the FCC proration 19 

methodology for accumulated depreciation, Staff’s Theoretical Reserve approach 20 

(corrected per above), and excluding the RMR offset as proposed in my direct, are 21 

                                                 
42 Id. at 24-25. 
43 Applying the FCC proration approach to CPS’s pole data for 2007 is expressed formulaically as 
follows: 

 

Accumulated Depreciation Prorated to Pole Plant  (for 2007)=   

                                 [$Gross Pole Plant / $Gross Electric Plant]   x [Accumulated Depreciation for 
Electric Plant]   = 

***BEGIN CONF. *** ******************************************* 

                                                                                   ********************************** ***END 
CONF.*** 
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presented in Table 3 below44  For comparison purposes, Table 3 also shows CPS’s 1 

proposed rates.  As shown below, pole rates calculated using either the FCC proration 2 

approach or the corrected Staff TR approach, similar to the rates calculated by excluding 3 

the RMR offset, are significantly lower than CPS’s proposed rates.  While using the FCC 4 

proration method or Staff’s TR approach produces rates somewhat higher than the rates 5 

calculated excluding the RMR offset, they are all within the $7 to $9 range as compared 6 

with CPS’s proposed rates which fall in the range of ***BEGIN CONFIDENTIAL*** 7 

********* ***END CONFIDENTIAL*** 8 

Table 3 9 

Comparison of Maximum Just and Reasonable Pole Attachment Rates Under Alternative 
Methods to Correct Anomalies in CPS’s Accumulated Depreciation for Poles 

(Calculated Using CPS Proposed Pole Counts) 
($ per pole/yr) 

Data for fiscal yr ending 2004 2005 2006 2007 2008 2009 

Excludes RMR Offset  
(As Proposed in Direct ) 

$7.14 $7.19 $7.27 $7.44 $8.22 $ 8.10 

FCC Proration Method 
(Other Inputs per Direct) 

$7.86 $8.04 $8.43 $8.80 $9.55 $9.18 
 

Corrected Staff Theoretical 
Reserve Approach (Other Inputs 
per Staff Direct, except Counts) 

$8.81 $9.03 $8.88 $8.77 $9.26 $8.78 

Average Maximum 
Just and Reasonable Rates 

$7.94 $8.09 $8.19 $8.34 $9.01 $8.69 

 

CPS Proposed Rates  
w/city payment surcharge 

***BEGIN 
CONF.*** 

****** 

****** ****** ****** ***** ****** 
***END 

CONF.*** 

 10 

 The rates in Table 3 are all calculated using CPS’s proposed pole counts.  As discussed 11 

further below, CPS’s pole counts appear understated, particularly for the later years.  12 

                                                 
44 See Attachment PDK-6 for supporting rate calculations using the TR approach and Attachment 
PDK-7 for rate calculations using the FCC Proration method. 
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Using Staff’s adjusted pole counts in lieu of CPS’s, the maximum just and reasonable 1 

rates for 2007 to 2009 are even lower, falling in the $6 to $8 range.45 2 

IV. MR. FAIRCHILD CANNOT JUSTIFY CPS’S PROPOSED RATE OF RETURN 3 

A. CPS’s Rate of Return Input Should Be Calculated Using CPS’s Actual 4 
Average Cost of Debt, Not the FCC’s Default Rate for Investor-Owned 5 
Utilities  6 

Q. DOES MR. FAIRCHILD’S TESTIMONY ON CPS’S RATE OF RETURN 7 
SUBSTANTIVELY REFUTE THE PROBLEMS YOU IDENTIFY IN YOUR 8 
DIRECT TESTIMONY WITH CPS’S USE OF THE FCC DEFAULT RATE?  9 

A. No, it does not.  If anything, Mr. Fairchild’s testimony only serves to reinforce the 10 

fundamental economic basis for my conclusion that an 11.25% rate of return is not a 11 

reasonable input for CPS’s pole rate formula.  As explained in my direct testimony, the 12 

FCC default value of 11.25% is a weighted average of the actual equity and debt costs 13 

facing communications carriers subject to FCC regulation, as determined by the FCC in a 14 

rate of return investigation two decades ago.46  It is incontrovertible that CPS has no 15 

equity component to its cost of capital analogous to an IOU, as acknowledged by 16 

Mr. Fairchild.47   17 

Q. HOW DO YOU RESPOND TO MR. FAIRCHILD’S CLAIM THAT THE LOWER 18 
RATES OF RETURN THAT YOU, STAFF WITNESS BRYANT, AND AT&T 19 
WITNESS RHINEHART RECOMMEND, “ARE WELL BELOW THE 20 

                                                 
45 The average calculated maximum just and reasonable rates using Staff’s proposed counts are as 
follows: 2004:$7.94; 2005:$8.09; 2006 $8.19; 2007 $7.50; 2008 $ 7.20; 2009: $6.17.  See Attachments 
PDK-6 through PDK-9. 
46 See Kravtin Direct at 35-36. 
47 Fairchild Rebuttal at 6-7 (“As explained in the testimony of Paul. A. Escamilla, because CPS 
Energy’s rates are determined using the Cash Flow Method, it does not have an authorized rate of return 
per se, nor does it have shareholders with a cost of equity like an IOU”); see also Response of CPS to 
AT&T Sixth Request for Information, 6-85, Attachment PDK-1 (“There is no return on equity component 
per se included in CPS Energy’s revenue requirement because its rates are determined using the Cash 
Flow Method.”); and Bruce H. Fairchild Deposition, Dec. 28, 2010 (“Fairchild Deposition”), at 21, (“for a 
municipal-owned utility, the rate of return component, although there's really not a rate of return 
component as we think of it for an investor-owned utility – they’re calculated differently because for a 
municipal-owned utility, typically the cash flow method is what's used to calculate the revenue 
requirements”); at 46 (“Those capital costs tend to be different in terms of they use bond interest and 
principal, debt services”); and at 96 (“That's it's only source of equity, is by retaining earnings above its 
costs, or on a cash-flow basis, within the entity). All reproduced in Attachment PDK -5. 
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EFFECTIVE RATE OF RETURN THAT THE COMMISSION FOUND FAIR 1 
AND REASONABLE FOR CPS ENERGY IN ITS LAST TRANSMISSION COST 2 
CASE”?48  3 

A. The transmission case cited by Mr. Fairchild is simply irrelevant to the subject of this 4 

proceeding, i.e., the determination of a just and reasonable rate for pole attachments.  5 

First, as Mr. Fairchild readily acknowledges, the cited case was a stipulated case, and the 6 

Commission did not adopt, approve, or make any finding concerning a rate of return or 7 

rate of return methodology.49  The figure Mr. Fairchild presents as “the rate of return that 8 

CPS Energy was allowed on its rate base …imputed based on the information contained 9 

in CPS Energy’s TCOS filing”50 is a contrived figure that has no economic connection to 10 

CPS’s true economic cost of money equivalent.   His assertion that the “rates of return” 11 

figures he derives from the TCOS filing “represent the annual percentage cost that 12 

customers of CPS Energy are paying on the capital invested in utility assets”51 is totally 13 

without merit. 14 

  CPS’s customers make no payment to the utility other than through the rates they 15 

pay for service. They have no claim, analogous to shareholders in the investor-owned 16 

utilities (IOUs) regulated by the FCC to any excess of current or past revenues relative to 17 

the expenses of the utility such as through paid dividends, nor does CPS have to 18 

compensate its customers for any “equity capital” in the form of retained earnings (i.e., 19 

the excess of revenues generated through the rates CPS charges its customers over utility 20 

expenses).”52  Mr. Fairchild argues that debt financing through the issuance of tax-21 

exempt bonds “is not the only source of capital CPS Energy uses to finance its 22 

investments”53 – that CPS also uses cash generated “through current revenues and 23 

retaining earnings within the system.”  While that may indeed be the case, the former 24 

                                                 
48  Fairchild Rebuttal at 5.   
49 See Fairchild Rebuttal at 7; see also Fairchild Deposition, at 42 (Attachment PDK-5).  See also 
Response of CPS Energy to AT&T’s First Set of Requests for Admission, 1-19 (Attachment PDK-1). 
50  Fairchild Rebuttal at 7. 
51 Fairchild Rebuttal at 8. 
52 Fairchild Deposition at 95 (“Fundamentally, the equity capital for CPS comes from the excess of 
charges over expenses that are retained within CPS Energy.”) (PDK-5). 
53 Fairchild Rebuttal at 12. 
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(i.e., debt financing) is the only source of capital that has an actual cost to CPS.54  1 

Whether or not CPS has “equity” in its capital structure, and if so, how much equity it has 2 

relative to debt, 55 is a red herring argument.   The relevant issue in the context of setting 3 

a just and reasonable pole rate is what the true economic opportunity cost of capital is for 4 

CPS.  For the various reasons discussed in both my direct and supplemental testimony (in 5 

particular, there is no meaningful rate of return figure for CPS, and both the type of 6 

equity and the effective cost of that equity are quite different for MOUs than for IOUs),  7 

the most reasonable proxy is CPS’s actual average cost of debt. 8 

Q. HOW DO YOU RESPOND TO MR. FAIRCHILD’S REBUTTAL TESTIMONY 9 
(AT PAGES 5-6) THAT “THE ULTIMATE OWNERS OF CPS ENERGY, WHO 10 
ARE THE CITIZENS OF SAN ANTONIO HAVE AN OPPORTUNITY COST 11 
ASSOCIATED WITH THE MONEY THEY HAVE INVESTED IN THE UTILITY 12 
AND SHOULD BE COMPENSATED FOR BEARING THE RISKS OF THE 13 
SYSTEM.”   14 

A. Mr. Fairchild inappropriately confuses the opportunity cost to the citizens of San Antonio 15 

as a collective unit with the opportunity cost to the citizens of San Antonio as individuals.  16 

He argues, for example, that “by having capital invested in the CPS Energy system, its 17 

owners do not have that money available for other things,” such as being “able to pay 18 

down a balance on his credit card because his money is tied up in CPS Energy.”56  On 19 

that basis, Mr. Fairchild asserts that the “cost of equity” to that customer “is likely north 20 

                                                 
54 Indeed,  Mr. Fairchild in deposition testimony at 46 contrasts  the “cash requirements” for capital 
costs of a MOU like CPS from an IOU, describing the former as being “different in terms of they use 
bond interest and principal, debt services.” (Attachment PDK-5).  It is also important to distinguish 
between the overall cost of capital used as the basis of the rate of return input, and any assumption about 
the utility’s capital structure (i.e., relative percentages of debt and equity capital).  Using the cost of debt 
as the appropriate rate of return input is not the same as assuming there is no equity component of the 
utility’s capital structure.  Rather, it implicitly assumes that the cost of debt is the relevant cost of equity 
as well.  In other words, the cost of debt is effectively weighted at 100%, which is the same 
mathematically as valuing an implicit equity component of the capital structure at the cost of debt.  For 
example, if we assume a 50%/50% capital structure between debt and equity capital and a 5% average 
cost of debt: 50% debt x 5% debt cost + 50% equity x 5% equity cost = 100% x 5% = 5% overall cost of 
capital. 
55 See Fairchild Rebuttal at 16-17 (“Like Dr. Bryant, Ms. Kravtin overlooks the fact that CPS 
Energy relies on equity to finance a significant portion of its past and ongoing investment in property, 
plant and equipment.”); see also Paul A. Escamilla Rebuttal Testimony, Sept. 27, 2010, at 9-11, where he 
argues that CPS has equity in its capital structure. 
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of 20%.”57  However, as Mr. Fairchild acknowledges, the citizens of San Antonio cannot 1 

refuse to pay the rates charged by CPS “and continue to get service.” 58  Nor do they have 2 

any ability to take out any such “equity capital” and either invest it in alternative 3 

investment vehicles analogous to shareholders of IOUs or pay down credit card bills.  4 

Rather, any such “equity capital” stays with the collective unit; it does not vest to the 5 

individual.  Individuals have no choice but to keep their dollars “invested” in municipal 6 

utility as a condition of being served. 7 

  Accordingly, it makes no economic sense to talk in terms of any opportunity cost 8 

to the individual “associated with the money they have invested in the utility” or any 9 

actual cost requirement to CPS associated with compensating individuals for “the money 10 

they have invested in the utility” or “for bearing the risks of the system”59 as 11 

Mr. Fairchild has done.60  There is simply no economic or actual cost of equity capital to 12 

CPS remotely analogous to that incorporated in the FCC’s default rate of 11.25% 13 

calculated for IOUs – a rate Mr. Fairchild defines as “the return that is regarded as fair 14 

compensation to investors for the use of their equity capital given the risk to which it is 15 

exposed.” 61   By contrast, even Mr. Fairchild, during his deposition testimony, identifies 16 

the “return” under the cash flow method of revenue requirements applicable to CPS in 17 

terms of only debt-financed capital expenditures.62  Accordingly, as detailed in my direct 18 

testimony, it is economically appropriate and reasonable to calculate a rate of return input 19 

___________________________ 
56 Fairchild Rebuttal at 13. 
57 Id. at 13-14, see also Fairchild Deposition at 81 (Attachment PDK-5). 
58 Fairchild Deposition at 81 (Attachment PDK-5). 
59 Fairchild Rebuttal  at 5-6. 
60 Mr. Fairchild appears to acknowledge this key point himself in deposition testimony when he 
concedes there are “no specific opportunity costs” for the citizens of San Antonio associated with CPS 
Energy (see Fairchild Deposition at 81) and that he has performed no studies of any such opportunity 
costs of either a specific or non-specific nature (see CPS Energy Response to AT&T’s Sixth Request for 
Information, 6-80) (Attachment PDK-1). 
61 Fairchild Deposition at 95 (Attachment PDK-5). 
62 See Fairchild Deposition at 20 “(The return, if you will, or the dollars in the cash method, which 
consists of principal and interest, which those obviously go to paying principal and interest.”). 
(Attachment PDK-5). 
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for the pole attachment formula applied to CPS based on the actual computed average 1 

cost of debt for CPS.63  2 

Q. ARE YOU FAMILIAR WITH OTHER COST ANALYSES FOR POLES, 3 
CONDUITS AND RIGHTS OF WAY PERFORMED ON BEHALF OF 4 
MUNICIPALLY-OWNED UTILITIES OR MUNICIPALITIES THAT USE THE 5 
COST OF DEBT AS THE BASIS FOR AN OVERALL COST OF CAPITAL, OR 6 
RATE OF RETURN? 7 

A. Yes, I am currently involved in two such proceedings where the cost of debt financing 8 

has been used by municipal entities as the basis for calculating a rate of return component 9 

in cost studies relating to pole, conduits, or rights or way. 10 

Q. MR. FAIRCHILD TESTIFIES THAT POLE ATTACHMENT FEES 11 
CALCULATED USING A RATE OF RETURN LOWER THAN HIS IMPUTED 12 
RETURN PRODUCES SUBSIDIZED RATES AND IS “NEITHER FAIR NOR … 13 
CONSISTENT WITH THE POLE ATTACHMENT FEE FORMULA.”64  DO YOU 14 
AGREE? 15 

A. No, I do not.  There is nothing unfair or inconsistent with the pole attachment fee formula 16 

with using a rate of return for an MOU based on the actual cost of money equivalent for 17 

the MOU.  Mr. Fairchild’s statement would appear to reflect his own inexperience with 18 

the FCC pole attachment formula and Section 224 upon which it is based.65  Pursuant to 19 

Section 224, just and reasonable rates are defined as those within a range defined at the 20 

low end by the “the additional costs of providing pole attachments” (i.e., the marginal or 21 

incremental costs), and at the high end, by fully allocated costs, defined as a 22 

proportionate share based on occupancy of the “the sum of the operating expenses and 23 

actual capital costs of the utility attributable to the entire pole.”66  Any rate falling within 24 

this range, by definition, as recognized repeatedly by the FCC and the courts, is more 25 

                                                 
63 Kravtin Direct at 36. 
64 Fairchild Rebuttal at 11. 
65 See Response of CPS to AT&T’s Sixth RFI 6-1 (Attachment PDK-1); see also Fairchild 
Deposition at 109 (witness acknowledges this is first pole attachment proceeding in which he has 
participated ); and 39-40 (witness indicates belief that maximum rate set by the formula is the “fair” share 
of the costs, and that any rate lower than that maximum rate  “wouldn’t be a full fair share.”) 
(Attachment PDK-5).  Such a belief is in direct contradiction to the just and reasonable standard set by 
Section 224. 
66 See 47 U.S.C. § 224(d)  (emphasis added). 
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than compensatory to the pole owner and results in no subsidy to the utility, its 1 

customers, or other attachers.67 2 

  It is a central tenet of economics that rates that recover the marginal costs of 3 

production are economically efficient and subsidy-free.68  For a subsidy to occur, the 4 

utility must have unrecovered costs that but for the attacher would otherwise not exist.  This 5 

is decidedly not the case with the FCC cable rate formula, or especially the existing FCC 6 

telecom rate formula (which generally produces rates between two or three times the cable 7 

formula)   where rental rates, especially in combination with make-ready charges (i.e., 8 

charges by a utility designed to recover any actual out of pocket costs incurred by the utility 9 

in connection with making space on a pole to accommodate a third-party attachment) much 10 

more than cover the incremental cost of attachment.  From an economics standpoint, where 11 

rates cover the incremental cost of attachment, neither the utility nor any of the other 12 

parties sharing the pole will bear a higher cost as a result of the attachment (than they 13 

would absent the attachment).69  Under these conditions, there can be no valid claim of 14 

subsidy or specific cost burden borne by the utility company, its ratepayers, or any other 15 

                                                 
67 See, e.g., Alabama Power v. FCC, 311 F.3d 1357,  1363, 1369-70 (11th Cir. 2002) (“Based on 
these guidelines [47 U.S.C. § 224(d)(1)], the FCC promulgated regulations that focused on the upper end 
of this range…the fact [is] that much more than marginal cost is paid under the Cable Rate”) also (“The 
known fact is that the Cable Rate requires the attaching cable company to pay for any make-ready costs 
and all other marginal costs (such as maintenance costs and the opportunity cost of capital devoted to 
make-ready and maintenance costs), in addition to some portion of the fully-embedded cost…In short, 
before a power company can seek compensation above marginal cost, it must show with regard to each 
pole that (1) the pole is at full capacity and (2) either (a) another buyer of the space is waiting in the wings 
or (b) the power company is able to put the space to a higher-valued use with its own operations.” 
Without such proof, any implementation of the Cable Rate (which provides for much more than marginal 
cost) necessarily provides just compensation.”) 
68 See, e.g., Paul A. Samuelson, Economics, Tenth Edition, McGraw-Hill Book Company, 1976, at 
462-3. 
69 See, e.g., Bridger M. Mitchell, “COSTS AND CROSS-SUBSIDIES IN TELECOMMUNICATIONS,” The 

Changing Nature of Telecommunications/Information Infrastructure, National Academy Press, 
Washington, DC, 1995. “A group of customers is being subsidized if their price is so low that the service 
supplier and its other customers would be better off if the service were discontinued. This circumstance 
occurs only when the increase in revenues to the [telephone] company from offering the service is less 
than the increased costs of providing it.” 
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attacher as a result of the attachment, provided the rental rate exceeds the marginal cost 1 

of attachment as is indisputably the case with the existing FCC formula rates.70   2 

  Indeed, because the telecom rate formula provides for additional cost recovery 3 

over and above the utility’s actual costs of providing pole attachments, the FCC has 4 

recently proposed the elimination of the rate of return component going forward.71  Using 5 

a rate of return input therefore based on the actual average costs of debt financing 6 

incurred by CPS could not be more consistent (if not generous) with the economic 7 

principle of cost causation underlying the pole attachment formula and its application by 8 

the FCC and state regulatory agencies who have self-certified to regulate pole attachment 9 

rates. Conversely, the use of a rate of return input of the order of magnitude proposed by 10 

CPS (11.25%) and as imputed by Mr. Fairchild ***BEGIN CONFIDENTIAL*** 11 

*************** ***END CONFIDENTIAL*** results in a pole attachment fee for 12 

CPS that is far outside the range of reasonableness. 13 

Q. DO YOU HAVE ANY FINAL OBSERVATION REGARDING THE USE OF THE 14 
COST OF DEBT AS CPS’S RATE OF RETURN INPUT? 15 

A. Yes.   While Staff witness Bryant72 and I recommend the use of CPS’s actual average 16 

cost of debt, AT&T witness Rhinehart performs a comprehensive “assessment of the 17 

appropriate weighted average cost of capital” using three standard methods for 18 

computing a company-specific cost of equity.73  I would note, notwithstanding the 19 

                                                 
70 The economist’s notion of cross-subsidy avoidance is consistent with the legal principle in 
takings law for just compensation “This takings principle is a specific application of the general principle 
of the law of remedies: an aggrieved party should be put in as good a position as he was in before the 
wrong, but not better.” See Alabama Power, 311 F.3d at 1369.  Indeed, if CPS Energy were an IOU, 
TWC would be paying the much lower cable rate, which is fully compensatory.  It is only because PURA 
references the FCC’s telecom rate that TWC must pay the much higher telecom rate. 
71 See In the Matter of Implementation of Section 224 of the Act, WC Docket No. 07-245, Order and 

Further Notice of Proposed Rulemaking, FCC 10-84, at para. 135 (“Under our proposal, however, capital 
costs would be excluded for purposes of identifying a lower bound for the telecom pole rental rate….  As 
a result, under a cost causation theory, where there is space available on a pole, an attacher would be 
required to pay for none, or at most a de minimis portion, of the capital costs of that pole.”) 
72 See Mark T. Bryant Direct Testimony, August 23, 2010 (“Bryant Direct”), at 13. 
73 See Daniel P. Rhinehart Direct Testimony, July 23, 2010 (“Rhinehart Direct”), at 18, 24.  These 
include a “1) single-stage DDM [Dividend Discount Model]; 2) a bond yield plus risk premium model 
based on treasury yields and industry-specific risk adjustment; and 3) the CAPM [Capital Asset Pricing 
Model].” 
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different, very detailed analysis Mr. Rhinehart uses to estimate an appropriate cost of 1 

capital for CPS, his ultimate conclusion, i.e., a rate of return input of 4.65%, is totally 2 

consistent with the cost of debt proxy recommended by myself ***BEGIN 3 

CONFIDENTIAL*** **************** ***END CONFIDENTIAL*** and 4 

Mr. Bryant (4.748%). 5 

B. Imposing a Surcharge On the Pole Rate Based on the City Payment Is 6 
Inconsistent With the FCC’s Formula and Would Result in a Double 7 
Recovery for CPS  8 

Q. MR. FAIRCHILD PRESENTS TWO SETS OF IMPUTED RATE OF RETURNS; 9 
THE FIRST ASSUMES CITY PAYMENTS ARE NOT INCLUDED IN THE 10 
CALCULATION OF POLE RATES, AND THE SECOND ASSUMES THEY ARE.   11 
DO YOU AGREE WITH MR. FAIRCHILD’S PREMISE THAT THE 12 
EXCLUSION OF CITY PAYMENTS WOULD ARGUE FOR A HIGHER RATE 13 
OF RETURN?74 14 

A.  No, I do not.  First, as discussed above, the rate of return imputations performed by 15 

Mr. Fairchild based on CPS’s stipulated TCOS case are contrived figures that have no 16 

economic connection to CPS’s true economic cost of money equivalent.   Second, 17 

Mr. Fairchild’s suggestion that CPS would be entitled to a higher rate of return should 18 

city payments be “‘disallowed’ or not included in the calculation of [pole] rates,” is 19 

totally without merit.75 For the same reasons explained in my direct testimony as to why 20 

CPS’s proposal to impose a surcharge on the pole rate is totally inconsistent with the 21 

FCC’s formula methodology and should be rejected,76 any “back door” approach to use 22 

the city payment to justify unreasonably high pole costs – such as through a higher rate of 23 

return input – should similarly be rejected. As explained in my direct testimony, the 24 

§ 224(e) formula contains no provision for an additional surcharge of this kind, nor 25 

would it be appropriate given the rate formula is based on a fully allocated cost approach 26 

which allows the utility to recover from the attacher the very high end of the range of just 27 

                                                 
74 See Fairchild Rebuttal at 9. 
75 Id. at 6-8, showing a rate of return of  ***BEGIN CONFIDENTIAL*** ****** ***END 
CONFIDENTIAL***  assuming city payment included in pole rates, and rate of return of ***BEGIN 
CONFIDENTIAL*** ****** ***END CONFIDENTIAL*** assuming the city payment is not 
included. 
76 See Kravtin Direct at 43-45.  
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and reasonable costs (especially when make-ready charges paid in addition to the formula 1 

rate are taken into account). 2 

Q. ARE THERE OTHER REASONS WHY IT MAKES NO ECONOMIC SENSE TO 3 
ARGUE FOR A HIGHER RATE OF RETURN BASED ON THE CITY 4 
PAYMENT? 5 

A.  Yes, there are.  Mr. Fairchild himself testifies that the only source of “equity capital” for 6 

CPS “comes from the excess of charges over expenses that are retained within CPS 7 

Energy,” so-called retained earnings.77  The city payment, in essence, is a means by 8 

which the City of San Antonio can recapture excess cash flow generated from the city’s 9 

utility operations and redirect its use toward the general funding of city services.  As 10 

such, it would be clear double recovery to allow a gross-up to the pole rate for the city 11 

payment in addition to a rate of return mark-up in the carrying charge factor, the effect of 12 

which is to already build into the pole rate additional (non-cost causative) cost recovery 13 

for CPS relating to the opportunity cost of generating and/or retaining capital. 14 

  Mr. Fairchild’s assertion that inclusion of both a rate of return  and a city payment 15 

surcharge does not constitute a “double-dip compensation to the City,” because the 16 

former is directed toward a “specific purpose” for the utility (referring to debt financing 17 

costs) “whereas the city payment is for a different purpose”78 is nonsensical.  How the 18 

funds are earmarked does not matter.  From an economic perspective, what is important 19 

for purposes of applying the pole rate formula is that both provide additional cost 20 

recovery to the utility related to the same fundamental opportunity cost of generating 21 

and/or retaining capital.  Neither is related to the actual costs incurred by the utility in 22 

connection with poles.   As noted above, the FCC has gone so far as to recommend the 23 

exclusion of such capital-related costs from the telecom formula going forward, because 24 

of the lack of a cost-causative connection to poles.  In this context, it would be 25 

particularly unreasonable to allow CPS to build into the pole rate additional cost recovery 26 

from both a rate of return component in the carrying charge factor (even one set at the 27 

reasonable levels proposed by the other parties), and a gross-up for the city payment. It 28 

                                                 
77 See Fairchild Deposition at 95 (Attachment PDK-5). 
78 Id. at 20-21. 
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would also be unreasonable to allow CPS to use a rate of return input set at an 1 

excessively high level in part justified on the basis of the city payment as Mr. Fairchild 2 

seems to be advocating in his testimony.  3 

V. MR. ARNETT AND MR. LOPEZ DO NOT OFFER ANY VALID CRITICISMS 4 
OF STAFF’S PROPOSED POLE COUNT ADJUSTMENT 5 

Q. MR. ARNETT’S TESTIMONY TAKES ISSUE WITH STAFF WITNESS 6 
SRINIVASA’S USE OF DIFFERENT POLE COUNTS THAN THOSE 7 
IDENTIFIED IN CPS’S CONTINUING PROPERTY RECORDS.  WHAT IS 8 
YOUR OPINION? 9 

A.  While for purposes of the rate calculations presented in my direct testimony I relied on 10 

CPS’s pole count figures, I agree with Mr. Srinivasa’s testimony “that CPS’s proposed 11 

pole count is inconsistent and unreliable.”79  Indeed, I similarly found the number of 12 

distribution poles CPS used as the basis of its pole rate calculations was not “a verifiable 13 

number.”80  I also noted in my direct testimony the varying numbers of distribution poles 14 

identified by different CPS witnesses and in CPS’s workpapers,81 as well as the 15 

significantly higher number of distribution poles identified by CPS in a February 5, 2010, 16 

presentation to the Greater San Antonio Chamber of Commerce.82  While in my direct, I 17 

did not propose a specific adjustment to CPS’s pole count figure such as proposed by 18 

Mr. Srinivasa, 83 I specifically noted that the observed discrepancy in CPS’s pole count 19 

                                                 
79 Srinivasa Direct  at 13. 
80 Kravtin Direct at 39. 
81 Id. at 41, citing Ricardo Lopez Direct Testimony, Nov. 30, 2009 (“Lopez Direct”), at 5  
(identifying 315,000 distribution poles) and Paul A. Escamilla Direct Testimony, Nov. 30, 2009 
(“Escamilla Direct”) at Exhibit PAE-1 (identifying 283,465); see also Attachment PDK-5, Deposition 
Testimony of Ricardo Lopez, at 101 (identifying the pole count as being closer to 290,000).  
82 Id., citing the presentation and memorandum (provided in Attachment PDK-8 to my direct 
testimony), in which CPS identifies the number of distribution poles as being in excess of 400,000 (see 

2/25/10 Memorandum at 3), or 408,349 (see 2/5/10 Presentation at 2), a figure ***BEGIN 
CONFIDENTIAL*** ************************************************************** 
******** ***END CONFIDENTIAL*** 
83 For 2009, Staff uses the pole count of 408,349 identified in CPS’s presentation to the Chamber; 
for 2007, Staff uses the pole count of 315,000 identified by CPS witness Lopez in his calculation of the 
average number of attachers; and for 2008, Mr. Srinivasa uses a pole count of 359,239, which he 
describes as “an interpolated count…derived from the incremental per pole investment.”  See Srinivasa 
Direct Testimony at 5-6, 13-14. 
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figures “suggests a pole rate calculated based on the lower number of distribution poles 1 

identified in CPS’s workpapers (as my calculations rely on as well) may be substantially 2 

overstated (since the net pole cost component of the rate formula is derived by dividing 3 

net pole investment by the number of distribution poles).”84 In addition, I calculated the 4 

lower formula rate for 2009 that would result had I used the higher distribution pole 5 

count of 408,349 identified in the 2/5/10 Chamber of Commerce presentation.85  My 6 

testimony identified that rate as ***BEGIN CONFIDENTIAL*** **************** 7 

*************************************************************** ***END 8 

CONFIDENTIAL***.  9 

Q. DO YOU AGREE WITH MR. ARNETT’S CRITICISMS OF STAFF’S 10 
PROPOSED POLE COUNTS? 11 

A. No, I do not.  As described above, Staff’s proposed pole count adjustment is consistent 12 

with my direct testimony.  Staff’s adjustment is a reasonable one, in my opinion, given 13 

the inability to verify and reconcile CPS’s historical pole count figures with the most 14 

recent publicly released figures.   Similarly, I find Mr. Arnett’s criticisms of Staff’s 15 

adjustment, as well as his explanations of the discrepancies in CPS’s pole count figures, 16 

to be without merit.  In criticizing Staff’s adjustment, Mr. Arnett argues that Staff’s 17 

adjusted pole count figures are unreasonable, because in his opinion they imply an 18 

unrealistic growth in the number of poles installed by CPS between 2007 and 2009, as 19 

well as an unrealistically low cost per pole during that period vis-à-vis CPS’s booked cost 20 

in 2005 and 2006.   This argument is another red herring.  The “unreasonable” growth 21 

and cost figures as alleged by Mr. Arnett are merely an artifact of Mr. Srinivasa’s 22 

decision to adjust only the last three years in the series of CPS pole counts.  The numbers 23 

have no intrinsic meaning in and of themselves. Had Mr. Srinivasa instead chosen to 24 

interpolate CPS’s pole counts back over the entire time series, it would have smoothed 25 

the growth and per unit cost figures.  Had he done so, however, it would have increased 26 

CPS’s pole counts for the years 2005 and 2006, which in turn would have had the effect 27 

of actually lowering CPS’s pole rates for those years.   Instead, Staff made the decision to 28 

                                                 
84 Kravtin Direct at 41. 
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“hesitantly recommend[ ] using CPS proposed pole counts for 2004 through 2006.”86  1 

Again, all else being equal, Staff’s decision to accept CPS’s pole count figures for the 2 

earlier years worked to the benefit of CPS. 3 

  As discussed in my direct testimony, ***BEGIN CONFIDENTIAL*** 4 

************************************************************************5 

************************************************************************6 

******************************************* ***END CONFIDENTIAL*** 87  7 

Accordingly, there is no reason to have faith in the average installed cost of poles or the 8 

units of installed poles from the earlier years that Mr. Arnett is using to try and disprove 9 

the reasonableness of Mr. Srinivasa’s pole count adjustment for the later years.  Indeed, it 10 

is the apparent disorganization of CPS’s pole-related figures in the first place that 11 

underlies the need for Staff’s proposed pole count adjustment.  12 

Q. DOES THE CLAIM BY MR. LOPEZ THAT THE HIGHER “POLE COUNT OF 13 
APPROXIMATELY 408,000 REPRESENTS THE TOTAL OF ALL POLES 14 
TRACKED IN THE CPS ENERGY SYSTEM, INCLUDING THOSE NOT 15 
OWNED BY CPS ENERGY”88 AFFECT YOUR OPINION ON THIS ISSUE? 16 

A. No, it does not.  I do not find Mr. Lopez’s rebuttal testimony on this point to be credible.  17 

The Chamber of Commerce presentation by CPS identifies 408,349 as the number of 18 

Distribution Poles on a slide labeled “CPS Energy Statistics” under the category  header 19 

“Electric Distribution and Transmission: $2.4-billion in net assets” along with miles of 20 

Overhead, Underground, and Transmission Lines.89  In an associated memorandum to the 21 

Chamber Board of Directors from the Executive Committee recommending that Board’s 22 

support of “CPS Energy Proposed Rate Adjustment,” it is noted that “[i]n its Distribution 23 

System, CPS Energy has more than 400,000 distribution poles used to provide service” 24 

___________________________ 
85 Id. 
86 Srinivasa Direct at 6. 
87 See Kravtin Direct at 40, citing Attachment PDK-4, Gonzalo Martinez Deposition, May 27, 2010 
(“Martinez Deposition”), at 22-24, 32. 
88 See Ricardo Lopez Rebuttal Testimony, Sept. 27, 2010 (“Lopez Rebuttal”), at 26. 
89 See Kravtin Direct, Attachment PDK7. 
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and that “t]he average age of CPS Energy’s distribution poles is 27 years.”90  In neither 1 

CPS’s presentation to the Chamber, or the associated memorandum of the Chamber, is 2 

there any suggestion of the ownership of any portion of these assets identified as net 3 

assets of CPS to any other entity.  It would thus seem CPS is attempting to use the higher 4 

400,000 plus pole count for purposes of garnering support for its proposed rate increases, 5 

but a lower pole count for purposes of calculating a higher pole formula rate. 6 

VI. MR. ARNETT’S AND MR. GUO’S SURVEY IS FLAWED AND UNDERSTATES 7 
THE NUMBER OF ATTACHING ENTITIES  8 

Q. MR. ARNETT ALSO TAKES ISSUE WITH STAFF’S PROPOSAL (SIMILAR TO 9 
YOUR OWN) TO USE THE FCC PRESUMPTIVE VALUE FOR URBAN AREAS 10 
OF FIVE ATTACHING ENTITIES.  DOES MR. ARNETT PRESENT ANY NEW 11 
INFORMATION TO SUPPORT CPS’S PROPOSED NUMBER OF THREE? 12 

A. No, he does not.  While Mr. Arnett endorses CPS’s use of three attaching entities, his pre-13 

filed testimony does little more than describe the process involved in the recently 14 

completely statistical survey performed by Mr. Guo.  Mr. Arnett, however, appears to 15 

have had little if any direct involvement with the statistical aspects of the survey.91  My 16 

testimony does not address the manner in which Mr. Guo appears to have used standard 17 

statistical sampling software.  My testimony does however address some aspects of the 18 

survey process that in my opinion serve to understate the number of attaching entities as 19 

measured by the survey, in particular, those aspects of the survey process dealing with the 20 

treatment of affiliate attachments. 21 

Q. WHAT ASPECTS OF THE SURVEY PROCESS ARE YOU REFERRING TO? 22 

                                                 
90  See Attachment PDK-7. 
91 See Wilfred Arnett Rebuttal Testimony, Sept. 27, 2010 (“Arnett Rebuttal”), at 19.  As indicated in 
my direct testimony, at the time CPS filed its direct case, it had not conducted either a full audit of its 
poles, or a statistically valid sampling of poles, as required of the utility under FCC rules in cases where 
the utility puts forth an alternative to the proposed use of the FCC presumptive value. See Kravtin Direct 
Testimony at 40, citing FCC, In the Matter of Teleport Communications Atlanta, Inc.  Complainant, v. 

Georgia Power Company, Respondent Application for Review, Order on Review, File No. PA 00-005 
Adopted:  September 27, 2002. 
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A. Mr. Arnett testified in deposition that the survey treated the attachments of CPS and those 1 

of the City of San Antonio traffic cable as one entity.92  Similarly, CPS fiber (that could 2 

potentially be used to provide broadband services) was not counted as a separate entity.93  3 

As noted in my direct testimony, 94 and as confirmed by CPS witness Lopez in his 4 

rebuttal testimony,95 certain types of attachments on CPS poles, in particular, those by the 5 

City of San Antonio (e.g. traffic-related attachments including signals, cameras, banners 6 

etc), were excluded from the attachments included in CPS’s original calculation of the 7 

average number of attaching entities based on “invoiced” attachments.  Failing to count 8 

City traffic attachments and CPS fiber attachments as separate entities in the survey 9 

suffers from the same basic flaw as CPS’s original invoice method, i.e., to understate the 10 

number of attaching entities.   For the reasons discussed in my direct testimony and 11 

further below, CPS has not in my opinion satisfied its burden in supporting the use of 12 

three attaching entities vis-à-vis the FCC presumptive value of five for urban areas such 13 

as San Antonio. 14 

Q. DOESN’T MR. LOPEZ ADDRESS CPS’S TREATMENT OF AFFILIATED 15 
ATTACHMENTS IN HIS REBUTTAL TESTIMONY? 16 

A.  Yes, he did, but his arguments are flawed in several respects.  According to Mr. Lopez, 17 

the fact that “the City owns CPS” means that “this relationship meets the definition of 18 

being affiliated and, as such, allows CPS Energy to exclude the City from being invoiced 19 

for attachments.” 96  However, just because the relationship between the City and CPS 20 

may meet the definition of being affiliated pursuant to PURA § 54.204(c) does not 21 

necessarily mean CPS should exclude municipal attachments from the count of attaching 22 

entities for purposes of calculating the FCC formula rate.  In my opinion, these are two 23 

                                                 
92 See Wilfred Arnett Deposition, Nov. 11, 2010 (“Arnett Deposition”), at 97-98 (Attachment PDK-
5). 
93 See id. at 116 (“Q: So if there were a pole out there and it had CPS power, had City traffic light, 
and CPS fiber, that still would be counted as one entity  A: Yes, sir.”). 
94 See Kravtin Direct at 40, citing Technical Conference Transcript, December 9, 2009, at 46-47, 
see also Jennifer Greiner Deposition, June 1, 2010 (“Greiner Deposition”) at 115-117 (Attachment PDK-
5) . 
95 See Lopez Rebuttal at 20. 
96 Id. at 21. 
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entirely distinct matters.  The language in PURA § 54.204(c) cited by Mr. Lopez pertains 1 

to the applicability of the uniform pole attachment rate to the affiliate and is a legal 2 

distinction.  By contrast, the question of how the attachments associated with the affiliate 3 

should be counted for purposes of calculating the number of attaching entities in the rate 4 

formula is an economic or market distinction.  As to this question, whether or not the 5 

service (e.g., traffic signal, or fiber) is offered directly by the utility or through an affiliate 6 

of the utility is less relevant than the nature of the underlying service, i.e., whether the 7 

service pertains to the provision of the core electric services of the utility, or whether the 8 

service pertains to the provision of a municipal function or ***BEGIN 9 

CONFIDENTIAL***  ************************************************** 10 

************************************************************************11 

************************************************************************12 

******* ***END CONFIDENTIAL*** 97 13 

  Moreover, Mr. Lopez’s conclusion that ***BEGIN CONFIDENTIAL*** **** 14 

*************************************************************** ***END 15 

CONFIDENTIAL***98 is based on a number of erroneous assumptions.99  Similarly, 16 

Mr. Lopez’s conclusion that “CPS Energy’s average number of attaching entities would 17 

be less than Austin Energy’s due to our much lower population density, and thus is 18 

consistent with the FCC’s concept that the average number of attaching entities is directly 19 

related to the urban characteristics of the area in question,” reflects a very superficial 20 

understanding of the FCC’s findings on his part.100  The cited difference in population 21 

density between the service areas of Austin Energy and CPS Energy is immaterial 22 

                                                 
97 See Kravtin Direct at 9, citing Gonzalo Martinez Response to Subpoena Duces Tecum, TWC 
Request 2d, at Bates No. 830. 
98 See Lopez Rebuttal at 21-22. 
99 For one, Mr. Lopez divides the number of attachments grossed up to include COSA attachments 
by the total CPS pole count, whereas the smaller number of joint use poles should have been used. In 
addition, his calculation only includes City attachments for traffic cables, cameras and wi-fi antennas, 
whereas there are a number of other attachments relating to municipal functions that could also be present 
on CPS poles such as for street lights,  banner cables, and other city-owned/leased cable, as well as 
attachments relating to CPS fiber used for non-utility purposes. 
100 See Lopez Rebuttal at 23-24. 
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compared with the population density of areas considered rural by the FCC.101  1 

Accordingly, it is not meaningful to extrapolate the average number of attaching entities 2 

for CPS based on the Austin Energy number, all the more so since the latter was the 3 

result of a negotiation process among the parties, and not a litigated one such as in this 4 

case.  5 

Q. MS. KRAVTIN, IS THERE ANY OTHER ASPECT OF THE SURVEY PROCESS 6 
AFFECTING ITS ACCURACY YOU WOULD LIKE TO COMMENT ON? 7 

A. Yes.  I also take issue with the general philosophy underlying Mr. Guo’s view as to his 8 

role as statistician and that pervaded the approach he took in sampling CPS poles.  9 

According to Mr. Guo, as a philosophical matter, he “did not question the accuracy of the 10 

data,” provided to him by CPS, consistent with his belief that “the statistician, which role 11 

MCG undertook with the CPS Energy survey, does not review the accuracy of the 12 

data.”102 While this detached view of the statistician may be appropriate for certain 13 

academic exercises, in my opinion, it is a highly inappropriate view to take in the present 14 

context where the reasonableness of the underlying inputs to the rate formula are integral 15 

to ensuring that the rates being set are just and reasonable.  The results found by the 16 

statistician are only as good as the underlying data with which the statistician is working 17 

with. Significant inaccuracies in the data provided to Mr. Guo from CPS, which are likely 18 

given the disorganization in the company’s information on its distribution assets as 19 

acknowledged by Mr. Martinez, will render the statistical results based on that data 20 

inaccurate and unreliable as well. 21 

                                                 
101 The FCC allows for a different number of attaching entities for rural and urban areas, because of 
significant distinctions between rural and urban areas nationwide.  See FCC Consolidated Partial Order 

on Reconsideration, CS Docket 97-98, 97-151, FCC 01-170, May 25, 2001, ¶67 (“we provide utilities the 
option of using our presumptive averages [3 for rural and 5 for urban]…. or developing averages for two 
areas: (1) urbanized (50,000 or higher population), and (2) non-urbanized (less than 50,000 population”).  
In the case of Austin and San Antonio, from an economic and public policy perspective, there is no such 
significant distinction.  
102 See CPS Response to AT&T’s Sixth Request for Information, 6-175 (Attachment PDK-1). 
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VII. CONCLUSION 1 

Q. MS. KRAVTIN, COULD YOU PLEASE SUMMARIZE YOUR ULTIMATE 2 
CONCLUSIONS REGARDING THE MAXIMUM JUST AND REASONABLE 3 
POLE RATES FOR CPS? 4 

A. Yes.  As the Commission’s ruling in its Order on Reconsideration acknowledges, with 5 

any formulaic approach, the accuracy and reasonableness of CPS’s rate calculations 6 

depends on the accuracy and reasonableness of the underlying data inputs.   For this 7 

reason, it is very important that the data inputs are subjected to careful scrutiny and held 8 

to a high standard as to their reliability, accuracy, consistency, and ability to be 9 

independently verified. In my opinion, rates that fail to correct for the anomalies in CPS’s 10 

retirement-related component of depreciation costs for poles as well as to correct for 11 

other unreasonable inputs in CPS’s rate calculation as discussed in my direct and 12 

supplemental testimony (i.e., rate of return, the number of attaching entities, and the 13 

application of the city payment surcharge) would not constitute just and reasonable rates 14 

and would fail to serve the ultimate purposes of effective pole rate regulation.  In my 15 

opinion, as an economist with experience in determining just and reasonable rates for 16 

pole attachment rentals, these identified inputs require modification to satisfy the 17 

standard of reasonableness set by the PUCT, and pursuant to the language in PURA 18 

§ 54.204 and 47 U.S.C. § 224(e) upon which it relies. 19 

Q. DOES THIS CONCLUDE YOUR SUPPLEMENTAL TESTIMONY? 20 

A. Yes.  21 
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Time Warner Cable San Antonio, L.P. ("TWC") respectfully submits this Motion for

Leave to File Second Supplemental Pre-Filed Testimony of Patricia D. Kravtin in the above

captioned proceeding. Good cause exists for this Motion, and in support hereof TWC states as

follows:

1. The Federal Communications Commission ("FCC") recently reinterpreted its

rules regarding the maximum rate that an entity may charge under 47 U.S.C. § 224(e), materially

affecting the previous rate calculations performed by Patricia D. Kravtin and submitted in this

proceeding. See Implementation of Section 224 of the Act, WC Docket No. 07-245, Report and

Order & Order on Reconsideration, FCC 11-50 (rel. Apr. 7, 2011) ("Report and Order"). TWC

seeks leave to file further supplemental testimony from Ms. Kravtin to explain the effect of the

FCC's recent order on her prior calculations and to provide revised rate calculations.

2. PURA § 54.204(c) prohibits a municipality or municipally owned utility

("MOU") from charging a°`pole attachment rate ... that exceeds the fee the municipality or

[MOU] would be permitted to charge under rules adopted by the [FCC] under 47 U.S.C. Section

224(e) if the municipality's or [MOU's] rates were regulated under federal law and the rules of

the Federal Communications Commission."

^^^



3. The FCC's rules specify a formula for calculating the maximum rate an entity

may charge under section 224(e) for pole attachments used by a telecommunications carrier or

cable operator to provide telecommunications services (the "telecom rate formula"). See 47

C.F.R. § 1.1409(e)(2).

4. On April 7, 2011, the FCC revised the "costs" that are used in calculating the

"just and reasonable" telecommunications rate under Section 224(e). See Report and Order

¶ 146. In particular, the FCC defined "cost" for the new just and reasonable telecom rate in

urban areas as "66 percent of the fully allocated costs" calculated by multiplying the net cost of a

bare pole by the carrying charge rate. Id. ¶ 149, n. 448. The FCC's new rules take effect 30 days

after publication in the Federal Register. Id ¶ 243. As of the date of this filing, the rules have

not yet been published in the Federal Register.

5. Because of the changes to the FCC's Section 224(e) formula, which governs the

rates at issue in this case, it is necessary for Ms. Kravtin to revise her previous rate calculations.

For this reason, TWC requests leave to file further supplemental testimony from Ms. Kravtin,

attached to this Motion as Attachment A, explaining the effect of the FCC's Report and Order

on her prior calculations and updating those calculations to provide corrected just and reasonable

rates as calculated under the proper formulas.'

' This matter is currently set for hearing beginning May 10, 2011. TWC does not believe that the
current procedural schedule needs to be abated in light of the FCC's revision of the Section 224(e) rate.
The FCC's definition of "cost" does not substantively alter the inputs to the telecommunications rate
formula, and the parties can adequately address the impact of the revisions within the context of the
current schedule. Indeed, the FCC intended its revised formula to yield "a readily administrable
approach." Report and Order ¶ 149.
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1 I. INTRODUCTION AND SUMMARY

2 Q. PLEASE STATE YOUR NAME, BUSINESS ADDRESS, AND OCCUPATION.

3 A. My name is Patricia D. Kravtin. My business address is 57 Phillips Avenue,

4 Swampscott, Massachusetts. I am an economist in private practice specializing in the

5 analysis of telecommunications, cable, and energy regulation and markets.

6 Q. HAVE YOU PREVIOUSLY SUBMITTED TESTIMONY IN THIS
7 PROCEEDING?

8 A. I previously submitted direct pre-filed testimony on July 23, 2010, and supplemental pre-

9 filed testimony on March 17, 2011, on behalf of Time Warner Cable San Antonio, L.P.

10 ("TWC") in this proceeding. A detailed resume summarizing my training, previous

11 experience, prior testimony and reports was provided as Attachment PDK-1 to my July

12 23, 2010 direct testimony.

13 Q. WHAT IS THE PURPOSE OF YOUR SECOND SUPPLEMENTAL
14 TESTIMONY?

15 A. My pre-filed testimonies in this proceeding address matters pertaining to the calculation

16 of pole attachment rental rates that CPS Energy ("CPS") may charge TWC pursuant to

17 PURA § 54.204 and in compliance with the Commission's Order on Reconsideration of

18 Certified Issues in this proceeding. At its April 7, 2011 Open Meeting, the FCC formally

19 adopted revisions to its rules for pole attachments, including those related to calculating

20 the telecom rate under Section 224(e).1 TWC asked me to update the pole rate

21 calculations presented in my supplemental testimony to comply with these revisions to

22 the Section 224(e) telecom rate formula.

23 Q. PLEASE SUMMARIZE YOUR UPDATED POLE RATE CALCULATIONS.

24 A. The updated rate calculations are summarized in Table I below, for the year 2007. Three

25 sets of rates are presented, corresponding to the three alternative methodologies identified

See Implementation of Section 224 of the Act; A National Broadband Plan for our Future, WC
Docket No. 07-245, GN Docket No. 09-51; Report and Order and Order on Reconsideration, FCC 11-50
(rel. Apr. 7, 2011) ("R&O").

-2-
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1 in my supplemental testimony for correcting CPS's retirement-related depreciation costs

2 recorded in CPS's so-called "Retirement Master Record" ("RMR"). Updated maximum

3 just and reasonable pole rates for all the years for which CPS has provided data (2004

4 through 2009) are presented in Section III of this second supplemental testimony, with

5 supporting calculations provided in Attachments I to 4.

Table 1
Comparison of Maximum Just and Reasonable Pole Attachment Rates for

CPS
Pre and Post FCC Revisions to § 224(e) Telecom Rate

$ per ole/ ear
Based on data for FY Ending 6/30/07 Pre-FCC Post-FCC

4/7/11 Revisions 4/7/11
Revisions

Excludes RMR Offset $7.44 $4.91
(As Proposed in Direct)
FCC Proration Method $8.80 $5.81
(Other Inputs per Direct)
Corrected Staff Theoretical Reserve $8.77 $5.79
Approach
(Other Inputs per Staff Direct ex. CPS
Counts)
Average Maximum $8.34 $5.50
Just and Reasonable Rates-

-^^
CPS Proposed Rates
w/city payment surcharge $28.20 $18.61

6 II. SUMMARY OF THE FCC'S APRIL 7, 2011 REVISIONS

7 Q. DID THE FCC EXPLAIN WHY IT SOUGHT TO REVISE THE SECTION 224(e)
8 TELECOM RATE FORMULA?

9 A. Yes. In its March 16, 2010 National Broadband Plan ("NBP") and as further articulated

10 in its May 20, 2010 Further Notice of Proposed Rulemaking ("FNRPM"), the FCC

11 proposed specific revisions to the Section 224(e) telecom formula designed to produce a

12 telecom rate "set as low and as close to uniform (in the vicinity of the current cable rate)

-3-
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as possible .,,2 In particular, the FCC proposed to amend the telecom formula to -provide

for a range of just and reasonable rates, with the existing telecom rate serving as the

"upper bound" of the range. The FCC proposed a new "lower bound" rate, calculated

using the existing telecom rate formula, but excluding the capital-related elements of the

carrying charge factor (i.e., depreciation, taxes, and rate of return) following economic

principles of cost causation. The new lower bound telecom rate would be closer to, but

still exceed the incremental costs of pole attachments (the lower bound of the range of

just and reasonable rates prescribed under Section 224(d) for cable). Accordingly, even

the lower bound rate would be sufficient to prevent subsidization of attachers and provide

just compensation to utility pole owners. As defined, the existing cable rate would likely

fall in between the proposed upper and lower bounds of just and reasonable rates for

telecom.3

As explained by the FCC in the NBP and FNPRM, such revisions to the telecom

rate formula were necessary in order to achieve the vital national public policy goals of

promoting broadband deployment and competition in telecommunications throughout all

areas of the country. The pre-April 7, 2011 formulation of the telecom rate generally

produced rates much higher than the current cable rate.4 Because pole attachments are a

vital input to broadband providers, the FCC found the significant price differential

between the cable and telecom rates to discourage investment in broadband infrastructure

and to raise the costs to end users of broadband services. In addition, as found by the

FCC, a higher telecom rate serves to deter cable companies from offering new and

advanced services that could potentially be classified as telecom, since those companies

2 See FCC, Connecting America: The National Broadband Plan, 110 (rel. Mar. 16, 2010), available at
http://www.broadband.gov/plan/#read-the-plan ("NBP"); Implementation of Section 224 of the Act, A
National Broadband Plan for our Future, WC Docket No. 07-245, GN Docket No. 09-51, Order and
Further Notice of Proposed Rulemaking, 25 FCC Red 11864, IN 6-7, 110-118 (2010) ("FNPRM");
Kravtin Direct Testimony at 3, 5, 34; Kravtin Supplemental Testimony at 37. As identified in Attachment
PDK-1 to my direct testimony, and in the introductory section of my supplemental testimony, I have been
an active participant in both the current (2010) and prior (2008) phases of the FCC's pole rulemaking
investigation.
3 See FNPRM 1 140.
° Under FCC presumptions, the cable ,formula allocates to an attacher 7.41% of the fully allocated
costs of pole attachments, whereas the pre 4/7/11 telecom formula allocated 11.2% of these same costs in
urban areas and 16.89% of these costs in rural, resulting in telecom rates generally in the range of 50% to
130% higher than cable rates.

-4-
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1 would risk paying higher pole rental fees across their entire network. Under PURA, the

2 Section 224(e) rate applies to all services provided over attachments to CPS Energy's

3 poles.

4 Q. PLEASE DESCRIBE THE FCC'S REVISIONS TO THE SECTION 224(e)
5 TELECOM RATE FORMULA.

6 A. In its April 7, 2011, Report and Order ("R&O"), the FCC formally adopted revisions to

7 the telecom rate formula consistent with those outlined in the FNPRM. These included

8 formal adoption of the proposed range of just and reasonable rates, with the higher bound

9 rate set equal to the preexisting telecom rate and the lower bound rate set equal to a new

10 fully allocated rate limited to recovery of operating costs of pole attachments (i.e.,

11 maintenance and administrative). The FCC affirmed its prior finding that capital costs

12 attributed to pole attachments under the preexisting cable and telecom formulas (i.e.,

13 depreciation, taxes, and rate of return) are properly excluded from the lower bound rate

14 for telecom, in that attachers are "not the `cost causer' of these costs," as they "cause

15 none or no more than a de minimis amount of these costs other than those that are

16 recovered up front through the make ready fees."5

17 The FCC further "adopt[ed] a particular definition of cost" "from within the range

18 of possible interpretations of the term `cost' for purposes of Section 224(e)" to ensure a

19 just and reasonable telecom rate. 6 Specifically, the FCC adopted a definition of cost for

20 urban areas such as San Antonio as "66% of the fully allocated costs used for purposes of

21 the pre-existing telecom rate," and a definition of cost for rural areas as "44% of the fully

22 allocated costs," where fully allocated cost is defined as net bare pole cost times carrying

23 charge factor (i.e., the first two components of the rate formula for both cable and

24 telecom formula).7 Under this definition of cost and using FCC presumptions (most

25 significantly the presumptions of 5 attaching entities in urban areas and 3 in rural), which

26 remain unchanged under the new rules, the percentage of fully allocated costs allocated

27 under the telecom rate approximately equals that allocated under the cable rate, i.e.,

R&O 1144.
6 Id. ¶ 146.

Id. 149.

-5-
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1 7.41%.8 Under the revised FCC rules (a copy of which is provided in Attachment 5 to

2 this declaration), this definition of cost would be used to calculate the telecom rate, unless

3 it produced a rate that fell below the FCC's lower bound rate, in which case, the lower

4 bound formula as described above would apply.9

5 III. UPDATED MAXIMUM JUST AND REASONABLE RATES FOR CPS

6 Q. DOES THE FCC'S REVISED SECTION 224(e) TELECOM RATE FORMULA
7 AFFECT THE RATES CPS MAY CHARGE?

8 A. Yes. Pursuant to PURA § 54.204(c), CPS, as "a municipally owned utility may not

9 charge ... a pole attachment rate or underground conduit rate that exceeds the fee the

10 municipality or municipally owned utility would be permitted to charge under rules

11 adopted by the [FCC] under 47 U.S.C. Section 224(e) if the municipality's or municipally

12 owned utility's rates were regulated under federal law and the rules of the Federal

13 Communications Commission."

14 Q. HOW DID YOU RECALCULATE THE RATES CPS MAY CHARGE USING
15 THE FCC'S REVISED SECTION 224(e) TELECOM RATE FORMULA?

16 A. I recalculated three sets of maximum just and reasonable rates for CPS pursuant to the

17 revisions to the telecom rate formula adopted by the FCC on April 7, 2011. These three

18 sets of rate calculations correspond to the three alternative methods for correcting CPS's

19 unsupported retirement-related depreciation costs - associated with the so-called RMR

20 accounting - which I present in my supplemental testimony. All supporting calculations

21 are presented in Attachments 1-4 to this declaration.

22 As detailed in my supplemental testimony, the first set of updated rate

23 calculations adjust for CPS's problematic RMR figures by excluding the dollars booked

24 to the RMR subaccount from the calculation of CPS's depreciation reserve for pole

25 account 364 (the method originally proposed in my direct testimony). The second set of

26 updated rate calculations adjust for CPS's problematic RMR figures by using an

8 For urban areas: .66 x 11.2% (based on the presumption of 5 attaching entities) = 7.39%; for rural
areas: .44 x 16.89% (based on the presumption of 3 attaching entities) = 7.43%.
9 Based on calculations performed by FCC staff in the FNRPM, which I have also corroborated in my
own rate calculations, the lower bound rate (calculated by including only operating cost elements of the

-6-
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1 alternative method suggested by Staff witness Srinivasa in his direct testimony, which

2 substitutes imputed accumulated depreciation reserve amounts derived from calculated

3 Theoretical Reserve ("TR") percentages using depreciation parameters from the 2007

4 Depreciation Study. The third set of updated rate calculations adjust for CPS's

5 problematic figures by substituting accumulated depreciation reserve amounts for poles

6 calculated using the FCC's proration methodology, which assigns to poles an amount of

7 accumulated depreciation proportional to its relative share of gross electric plant.

8 Q. PLEASE DESCRIBE THE UPDATED RATES YOU CALCULATED.
9 A. The updated just and reasonable rates for CPS for the years 2004 to 2009 conforming to

10 the new FCC rules, and calculated in the manner described above, are identified in

11 Table 2.

Table 2
Comparison of Maximum Just and Reasonable Pole Attachment Rates Under Alternative

Methods to Correct Anomalies in CPS's Accumulated Depreciation for Poles,
Updated for FCC's 4/7/11 Revisions to the Section 224(e) Telecom Rate Formula

(Calculated Using CPS Proposed Pole Counts)
$ per ole/ r

Data for fiscal yr ending 2004 2005 2006 2007 2008 2009

Excludes RMR Offset $4.71 $4.75 $4.80 $4.91 $5.42 $5.35
As Proposed in Direct)

FCC Proration Method $5.19 $5.31 $5.56 $5.81 $6.30 $6.06
(Other Inputs per Direct)
Corrected Staff Theoretical $5.81 $5.96 $5.86 $5.79 $6.11 $5.79
Reserve Approach (Other Inputs
per Staff Direct ex. CPS Counts)
Average Maximum $5.24 $5.34 $5.41 $5.50 $5.94 $5.73
Just and Reasonable Rates

CPS Proposed Rates (Pre- $15.22 $18.02 $27.44 $28.20 $25.09 $25.62
revision)
w/city payment surcharge
CPS Proposed Rates (Post- $10.05 $11.89 $18.11 $18.61 $16.56 $16.91
revision)
w/city payment surcharge

carrying charge factor) is unlikely to be higher than the new just and reasonable telecom rate defined by
the FCC.

-7-
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1 As shown in Table 2, just and reasonable rates for CPS calculated in conformance with

2 the revisions to the Section 224(e) telecom rate formula adopted by the FCC on April 7,

3 2011 average in the range of $5 to $6, as compared to pre-revision rates, which averaged

4 in the range of $7 to $9 (as presented in Table 1 of my Supplemental Testimony). Using

5 pole counts proposed by Staff, the just and reasonable rates for CPS under the FCC's

6 revised rules are even lower, averaging in the $4 to $5 range. Moreover, just and

7 reasonable rates calculated using the FCC's lower bound formula - a level that would be

8 sufficient to ensure no subsidy to attachers and just compensation for the pole owner -

9 fall in the $2 to $4 range.

10 For comparison purposes, I have also recalculated CPS's proposed rates under the

11 revised rules, and provide those in Table 2 above. Although CPS's proposed rates would

12 be lower in absolute value under the FCC's revised rules, they still exceed the maximum

13 just and reasonable rates by approximately the same, unacceptably high percentages as

14 before.

15 Q. DOES THIS CONCLUDE YOUR SECOND SUPPLEMENTAL TESTIMONY?

16 A. Yes.

-8-
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Pole Attachment Rates Excluding RMR Offset
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PDK-3-1 - PDK-3-4
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ATTACHMENT PDK-4
SECOND SUPPLEMENTAL TESTIMONY

REVISED SUPPLEMENTAL ATTACHMENT PDK-9
4/21/11

Calculation of Average Maximum Just and Reasonable Rates
Revised per FCC 4/7/11

Year 2004 2005 2006 2007 2008 2009
Acc Depr Mthd Maximum Just and Reasonable Rates Using CPS Count s Source (As Revised)
Excludes RMR $ 4.71 $ 4.75 $ 4.80 $ 4.91 $ 5.42 $ 5.35 Att PDK 8, Direct
FCC Proration $ 5.19 $ 5.31 $ 5.56 $ 5.81 $ 6.30 $ 6.06 Att PDK 7, Su 1.
Corrected Staff TR $ 5.81 $ 5.96 $ 5.86 $ 5.79 $ 6.11 $ 5.79 Att PDK 6, Suppl.
Average $ 5.24 $ 5.34 $ 5.41 $ 5.50 $ 5.94 $ 5.73 Calculation

Acc Depr Mthd Maximum Just and Reasonable Rates Using Staff Count s Source
Excludes RMR $ 4.71 $ -4.75 $ 4.80 $ 4.42 $ 4.34 $ 3.80 Att PDK 8, Su I.
FCC Proration $ 5.19 $ 5.31 $ 5.56 $ 5.22 $ 5.04 $ 4.31 Att PDK 7, Suppl.
Corrected Staff TR $ 5.81 $ 5.96 $ 5.86 $ 5.21 $ 4.89 $ 4.12 Att PDK 6, Suppl.
Average $ 5.24 $ 5.34 $ 5.41 $ 4.95 $ 4.76 $ 4.08 Calculation

PDK-4-1
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Federal Communications Commission FCC 11-50

(5) A copy of the utility's response to the written request including all information given
by the utility to support its denial of access. A complaint alleging unlawful denial of
access will not be dismissed if the complainant is unable to obtain a utility's written
response, or if the utility denies ,the complainant any other information needed to
establish a prima facie case.

* w

(ix) The annual carrying charges attributable to the cost of owning a pole. The
utility sha11 submit these charges separately for each of the following categories:
depreciation, rate of return, taxes, maintenance, and administrative. These
charges may be expressed as a percentage of the net pole investment. With its
pleading, the utility shall file a copy of the latest decision of the state regulatory
body or state court that determines the treatment of accumulated deferred taxes if
it is at issue in the proceeding and shall note the section that specifically
determines the treatment and amount of accumulated deferred taxes.

* *

5. Section 1.1409(e) is revised to read as follows:

§ 1.1409 Commission consideration of the complaint.

wwr^
(e) * * *

(2) With respect to attachments to poles by any telecommunications carrier or cable .
operator providing telecommunications services, the maximum just and reasonable rate
shall be the higher of the rate yielded by section 1. 1409(e)(2)(i) or 1.1409(e)(2)(ii) of this
Part.

(i) The following formula applies to the extent that it yields a rate higher than
that yielded by the applicable formula in section 1.1409(e)(2)(ii):

Rate = Space Factor x Cost

Where Cost

in Urbanized Service Areas = 0.66 x (Net Cost of a Bare Pole x Carrying Charge Rate)

in Non-Urbanized Service Areas = 0.44 x (Net Cost of a Bare Pole x Carrying Charge Rate)

Space + 2 X Unusable Space

Where Space Factor=
[(OccuPied) C 3 No. of Attaching Entities ^

Pole Height

(ii) The following formula applies to the extent that it yields a rate higher than
that vielded by the annlicable formula in section 1.1409(eN2)(i):

ATTACHMENT PDK-5
SECOND SUPPLEMENTAL TESTIMONY
4/21/11 PDK-5-1

19
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Rate = Space Factor x Net Cost of a Bare Pole x Maintenance and Administrative

Carrying Charge Rate

Space- + 2 x Unusable Space

Where Space Factor _ [occuPied 3 No, of Attaching Entities.)-
Pole Height

6. Section 1.1410 is revised to read as follows:

§ 1.1410 Remedies.

(a) If the Commission determines that the rate, term, or condition complained of is not
just and reasonable, it may prescribe a just and reasonable rate, term, or condition and
may:

(1) Terminate the unjust and/or unreasonable rate, term, or condition;
(2) Substitute in the pole attachment agreement the just and reasonable rate, term,
or condition established by the Commission;
(3) Order a refund, or payment, if appropriate. The refund or payment will
normally be the difference between the amount paid under the unjust and/or
unreasonable rate, term, or conditiorr•and the amount that would have been paid
under the rate, term, or condition established by the Commission, plus interest,
consistent with the applicable statute of limitations; and

(b) If the Commission determines that access to a pole, duct, conduit, or right-of-way has
been unlawfully denied or delayed, it may order that access be permitted within a
specified time frame and in accordance with specified rates, terms, and conditions.

7. . Section 1.1420 is added as follows:

§ 1.1420 Timeline for access to utility poles.

(a) The term "attachment" means any attachment by a cable television system or provider of
telecommunications service to a pole owned or controlled by a utility.

(b) All time limits in this subsection are to be calculated according to section 1.4 of this title.

(c) Survey. A utility shall respond as described in section 1.1043(b) to a cable operator or
telecommunications carrier within 45 days of receipt of a complete application to attach facilities
to its utility poles (or within 60 days, in the case of larger orders as described in subsection (g)).
This response may be a notification that the utility has completed a survey of poles for which
access has been requested. A complete application is an application that provides the utility with
the information necessary under its procedures to begin to survey the poles.

(d) Estimate. Where a request for access is not denied, a utility shall present to a cable operator
or telecommunications carrier an estimate of charges to perform all necessary make-ready work
within 14 days of providing the response required by section 1.1420(c), or in the case where a
prospective attacher's contractor has performed a survey, within 14 days of receipt by the utilityof such survey.

ATTACHMENT PDK-5 1 09
SECOND SUPPLEMENTAL TESTIMONY
4/21/11 PDK-5-2
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INTRODUCTION 1 

Q. PLEASE STATE Y OUR NAME, POSITION, AND BUSINESS ADDRESS. 2 

A. My name is Patricia D. Kravtin.  I am an economist in private practice specializing in the 3 

analysis of telecommunications and energy regulation and markets.  My business address is 57 4 

Phillips Avenue, Swampscott, Massachusetts. 5 

Qualifications 6 

Q. PLEASE DESCRIBE Y OUR PROFESSIONAL AND EDUCATIONAL 7 

BACKGROUND. 8 

A. I received a B.A. with Distinction in Economics from the George Washington University.   9 

I studied in the Ph.D. program in Economics under a National Science Foundation Fellowship at 10 

the Massachusetts Institute of Technology (M.I.T.).  My fields of concentration at M.I.T. were 11 

government regulation of industry, industrial organization, and urban and regional economics. 12 

My professional background includes a wide range of consulting experiences in regulated 13 

industries. Between 1982 and 2000, I was a consultant at the national economic research and 14 

consulting firm of Economics and Technology, Inc. (ETI) in that firm’s regulatory consulting 15 

group, where I held positions of increasing responsibility, including Senior Vice President/Senior 16 

Economist. Upon leaving ETI in September 2000, I began my own consulting practice 17 

specializing in telecommunications, cable, and energy regulation and markets. 18 

 I have testified or served as an expert witness on telecommunications matters in proceedings 19 

before over thirty state, provincial, and federal regulatory commissions, including the Federal 20 

Communications Commission (“FCC”), the Federal Energy Regulatory Commission (“FERC”), 21 

and the Canadian Radio-television and Telecommunications Commission (“CRTC”).  In 22 



 

2 

\\DC - 033987/000005 - 3315131 v1   

addition, I have testified as an expert witness in antitrust litigation before a number of state and 1 

federal district courts on matters relating to telecommunications competition, market power, and 2 

barriers to entry, and in regard to Section 253 of the Telecommunications Act of 1996 (“the 3 

Act”) concerning use of public rights-of-way.  I have also testified before a number of state 4 

legislative committees and served as advisor to a number of state regulatory agencies. 5 

Q.  COULD Y OU BRIEFLY  DESCRIBE Y OUR EXPERIENCE OF PARTICULAR 6 

RELEVANCE TO THIS PROCEEDING. 7 

A. Yes.  Over the course of my career, I have been actively involved in a number of state 8 

and federal regulatory commission proceedings involving cost methodologies and the allocation 9 

of costs of incumbent local exchange carriers (“ILECs”) and electric utilities.  One local network 10 

component, essential for the provision of competitive communications services, with which I am 11 

also very familiar, is access to poles, ducts, conduits, and rights-of-way.  I have testified 12 

extensively on matters pertaining to these essential facilities before state and federal regulatory 13 

agencies and district courts, including those in Florida, New York, California, Washington, and 14 

North Carolina. 15 

I have submitted reports in pole proceedings before the FCC, including both rounds of its most 16 

recent pole rulemaking proceeding, In the Matter of Implementation of Section 224 of the Act; A 17 

National Broadband Plan for our Future, Opinion and Further Notice of Proposed Rulemaking, 18 

WC Docket No. 07-245, GN Docket No. 09-51, rel. May 20, 2010 (FCC 2010 FNRPM) and In 19 

the Matter of Implementation of Section 224 of the Act; Amendment of the Commission’s Rules 20 

and Policies Governing Pole Attachments, WC Docket No. 07-245, RM 11293, RM 11303, re. 21 

Nov. 20, 2007 (FCC 2007 NPRM Proceeding).  In 2006, I submitted testimony and was subject 22 

to live cross-examination before the FCC’s Chief Administrative Law Judge, on issues 23 
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pertaining to utility compensation for pole attachments in In the Matter of Florida Cable 1 

Telecommunications Association, Inc., et. al. v. Gulf Power Company, Initial Decision, FCC 2 

07D-01, 22 FCC Rcd 1997 (2007) aff’d, FTCA v. Gulf Power, FCC 07D-01, 2011 FCC 3 

LEXIS 1384 (Apr. 12, 2011) (“FCTA”).   I also submitted a declaration in the FCC’s earlier 4 

pole attachment proceeding, CS Docket No. 97-98.  Additionally, I submitted testimony before 5 

the FCC in pole attachment complaint proceedings brought against electric utilities Gulf Power 6 

and Dominion Virginia Power. 7 

I have served as an expert or advisor on pole attachment matters in proceedings involving 8 

investor-owned utilities, non-profit consumer-owned utilities, and municipally-owned utilities, 9 

and before various state (and provincial) regulatory commissions including this Commission as 10 

well as the Kentucky Public Service Commission, the Arkansas Public Service Commission, the 11 

Public Utilities Commission of Texas, the Georgia Public Service Commission, the South 12 

Carolina Public Service Commission, the Public Service Commission of the District of 13 

Columbia, the New Jersey Board of Public Utilities, the New York Public Service Commission, 14 

the Virginia Corporation Commission, and the Ontario Energy Board.  I have also testified on 15 

matters pertaining to access to poles and conduit of incumbent local exchange carriers (“ILECs”) 16 

in proceedings before the Georgia Public Service Commission, the South Carolina Public 17 

Service Commission, the Public Service Commission of the District of Columbia, and the New 18 

York Public Service Commission. 19 

I have also been actively involved in related issues pertaining to broadband deployment.  I have 20 

authored a number of reports dealing with this subject and participated as a grant reviewer for the 21 

Broadband Technology Opportunities Program (“BTOP”) administered by National 22 

Telecommunications and Information Administration (“NTIA”). 23 
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Q.  PLEASE DESCRIBE YOUR PRIOR TESTIMONY REGARDING  POLE 1 

ATTACHMENTS BEFORE THE PUBLIC UTILITY COMMISSION OF OHIO.  2 

A.   I submitted written pre-filed testimony before the Public Utility Commission of Ohio 3 

(“PUCO” or “Commission”) in February, 2009, also on behalf of the Ohio Cable 4 

Telecommunications Commission in a matter involving Duke Energy Ohio, Inc. (In the Matter 5 

of the Application of Duke Energy Ohio, Inc., for an Increase in Electric Distribution Rates, 6 

Case No. 08-709-EL-AIR,In the Matter of the Application of Duke Energy Ohio, Inc., for a Tariff 7 

Approval, Case No. 08-710-EL-ATA, In the Matter of the Application of Duke Energy Ohio, Inc., 8 

for Approval to Change Accounting Methods, Case No. 08-11-EL-AAM, In the Matter of the 9 

Application of Cincinnati Gas & Electric Company for Approval of its Rider BDP, Backup 10 

Delivery Point, Case  No. 06-718-EL-ATA.)  My testimony addressed rate formula calculations 11 

and the data inputs to those calculations for both pole and conduit third-party cable attachments, 12 

as well as terms and conditions relating to those attachments.  Although that matter settled, it is 13 

my understanding that the pole attachment rates agreed to in that settlement were at a level 14 

consistent with my proposed rate recommendations. 15 

Q. HAVE Y OU PREPARED A SUMMARY  CONTAINING DETAILS OF Y OUR 16 

EDUCATIONAL BACKGROUND AND PROFESSIONAL EXPERIENCE? 17 

A.  Yes, I have.  A detailed resume summarizing my training, previous experience, and prior 18 

testimony and reports is provided as Attachment 1 to this testimony. 19 

Q.  W HAT HAVE Y OU RELIED UPON IN PREPARING THIS TESTIMONY ? 20 

A. I have relied on my education, training, research, and experience in economic analysis, 21 

and my prior experience in the areas of telecommunications and utility regulation as outlined 22 

above and further detailed in Attachment 1.  I have considered various data and information in 23 
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forming my opinions, including data available on the Federal Energy Regulatory Commission 1 

(“FERC”) Form 1 for Columbus Southern Power Company (“CSP”) and Ohio Power Company 2 

(“OPCo”), and materials produced in the discovery taken in this matter.  3 

Q. UNDER W HAT TERMS ARE Y OU BEING COMPENSATED FOR THIS 4 

TESTIMONY ? 5 

A. I am being compensated for the time I spend on this matter at my standard rate of $385 6 

per hour.  I will also be reimbursed for any travel and miscellaneous out-of-pocket expenses 7 

incurred in connection with this litigation.  My compensation is not contingent on the outcome of 8 

this litigation or my analysis. 9 

Purpose and Summary of Testimony 10 

Q. CAN Y OU PLEASE DESCRIBE Y OUR ASSIGNMENT AND THE PURPOSE OF 11 

Y OUR TESTIMONY ? 12 

A.  I was asked by counsel for the Ohio Cable Telecommunications Association (“OCTA”) 13 

to provide testimony on matters raised in this proceeding by AEP Ohio and the Commission 14 

Staff pertaining to cable company rental of space on  utility poles (referred to as “pole 15 

attachments”) owned by CSP and OPCo (also referred to collectively as the “Utilities”). 16 

My testimony will address the appropriate maximum rental rates that CSP and OPCo should be 17 

permitted to charge cable operators for pole attachments and also certain of the terms and 18 

conditions under which the utilities would provide access to these essential facilities.  In 19 

particular, my testimony will provide specific rate results for pole attachment rentals derived 20 

from a proper application of the rate formula adopted by the Public Utilities Commission of Ohio 21 

(“PUCO”) based on the well-established FCC formula, including any adjustments required to 22 

ensure the accuracy and integrity of the underlying data inputs upon which the formula relies. 23 
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My testimony will also address the economic and policy reasons for setting pole attachment 1 

rental rates below the maximum fully allocated rate established by the formula and closer to the 2 

lower range of permissible just and reasonable rates (i.e. marginal costs). 3 

Finally, my testimony addresses the importance of setting terms and conditions for pole 4 

attachment rentals that do not lend themselves to discretionary, discriminatory application and 5 

that would allow the utility, as the monopoly owner of the poles, to impose excessive costs or 6 

engage in other behavior that serves to competitively disadvantage the cable operator vis-à-vis 7 

the utility, an affiliate, or any other company in which the utility has an interest. 8 

Q. PLEASE SUMMARIZE Y OUR TESTIMONY . 9 

A.  This testimony addresses and explains the following main points: 10 

 11 

• In adopting the FCC formula for setting rates for pole attachments, the PUCO joined the 12 

overwhelming majority of states who rely on the FCC approach in setting rates for third-13 

party occupancy of essential utility pole facilities.  The FCC formula has withstood the test of 14 

time as a straightforward, cost-based approach for determining just and reasonable rates for 15 

pole attachments. 16 

 17 

• A major feature of the FCC formula is that it can be applied with a minimum of private, 18 

administrative effort using publicly available information reported in the FERC uniform 19 

reporting system and involving little if any regulatory intervention.  As with any formulaic 20 

approach, the accuracy and integrity of the FCC formula depends on the accuracy and 21 

integrity of the underlying data inputs.   For this reason, it is very important that the data 22 

inputs to the formula are subjected to careful scrutiny and held to a high standard as to their 23 

reliability, accuracy, consistency, and ability to be verified. 24 

 25 

• In Ohio, because pole rates are tariffed and set within the context of a formal rate proceeding, 26 

many of the formula data inputs relied on in Staff’s calculations vary from data publicly 27 

reported on the utility’s FERC Form 1 (and relied on by the Ohio and FCC methodology).  28 
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Most of these variances reflect adjustments to conform to the rate case test year since data is 1 

reported on the FERC Form 1 on a calendar year basis.  In addition, data inputs for certain 2 

investment and expenses are based on data generated internally by the utility at a level of 3 

disaggregation below that provided on the FERC Form 1. Finally, for certain inputs, namely 4 

the rate of return and the depreciation accrual rate, Staff relied on its own recommendations. 5 

 6 

• Because the areas where Staff’s data and/or calculations diverge from the FCC methodology 7 

have, as a general matter, been subject to a rate case quality review by Staff, I have for the 8 

most part relied on the same input data used by Staff.  The only two exceptions are to the tax 9 

and depreciation elements of the carrying charge factor of the formula.  Reliance on the 10 

uncorrected data would permit the utilities to recover in excess of the maximum permissible 11 

just and reasonable rate, which as a fully allocated cost, is by definition already well in 12 

excess of the true economic cost (i.e., the marginal or incremental cost of pole attachment). 13 

In the case of the tax element, my calculations correct for a simple mathematical error in the 14 

application of the FCC formula.  In the case of the depreciation accrual rate, my calculations 15 

correct for what in my opinion is a gross inconsistency in key parameters underlying the 16 

accrual rate for poles vis-a-vis other related distribution plant accounts – in particular, an 17 

excessively high cost of removal for poles.  As a consequence, the proposed depreciation rate 18 

for poles is increasing, whereas rates for other closely-related distribution accounts as well as 19 

the average accrual rate for total distribution plant is actually decreasing. These unexplained 20 

anomalies for the pole account are especially suspect – and should be held to a very high 21 

level of scrutiny – given the Utilities’ proposed cutover to the average remaining life method 22 

of calculating depreciation rates  Under the remaining life method, the values of parameters 23 

such as the cost of removal have a very significant impact on the accrual rate.  24 

 25 

• In addition, while I rely on Staff’s data input for the rate of return element of the carrying 26 

charge factor component of the formula, I make the following caveat.  The FCC rules require 27 

the use of a state authorized rate of return where one is available.  In this context, I believe it 28 

is acceptable to use the midpoint of the range of the rate of return recommended by Staff as a 29 

proxy for the Commission-authorized return, but only as a temporary placeholder for the 30 

actual rate of return authorized by the PUCO in this case. 31 
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 1 

• Based on a correct application of the FCC methodology, including the use of corrected input 2 

data, the pole attachment rate charged cable operators by AEP Ohio should not exceed $7.51 3 

for CSP and $5.26 for OPCo - or a blended rate of $6.26.  The rates derived from the formula 4 

are maximum not-to-exceed rates.  From an economics and public policy standpoint, Staff’s 5 

proposed rate of $6.40 for CSP is strongly preferable to the maximum rate derived using the 6 

rate formula, in that it is closer to (yet still well in excess of) the true economic or marginal 7 

cost of pole attachment (the lower bound of the range of just and reasonable rates pursuant to 8 

Section 224 of the Communications Act).  Pole attachment rates in the range of $5 to $7 such 9 

as I have calculated and as proposed by Staff, and especially accounting for make-ready 10 

charges cable operators pay in addition to the rental rate, allows the Utilities to recover much 11 

more than marginal attachment costs.   12 

 13 

•  From an overall societal standpoint, the closer the rate the Utilities are permitted to charge is 14 

to marginal cost, the more efficient the outcome in terms of maximizing the productive use of 15 

societal resources, maximizing the value to consumers (most of whom are also electricity 16 

subscribers) that accrue from the benefits of competition in the broadband service market, 17 

and enhancing productivity and economic development opportunities in the state by creating 18 

more favorable economic conditions for broadband deployment. 19 

 20 

• In addition to excessive attachment rates, the Utilities’ proposed tariffs also contain terms 21 

and conditions that similarly work to undermine the effectiveness of pole attachment 22 

regulation in stemming monopoly abuses, not all of which are fully addressed by Staff.  23 

These tariff provisions include new, excessive penalties for unauthorized attachments and 24 

potentially onerous practices relating to safety inspections and audits.  As proposed, the new 25 

provisions could be applied on a discriminatory, anti-competitive, and punitive basis to third-26 

party cable attachers.  The new provisions are worded to give the Utilities unfettered 27 

discretion in areas previously addressed in their agreements with cable operators, and enable 28 

them to raise the effective cost of third-party pole attachments and to create impediments to 29 

competition and new service deployment in the broadband service market.  30 

 31 
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• Effective regulatory oversight of non-price terms and conditions as well as the price aspects 1 

of pole attachment regulation is needed to help ensure an outcome that appropriately 2 

balances the interests of the utility and the third-party attacher, and at the same time promotes 3 

the public policy goals of a competitive telecommunications market and the widespread 4 

deployment of broadband services.  5 

 6 

POLE ATTACHMENT RATES 7 

 8 

The PUCO formula, by tracking the well-established FCC formula, is a reasonable, 9 

economically appropriate, cost-based approach for determining just and reasonable pole 10 

attachment rates. 11 

Q. PLEASE DESCRIBE THE GENERAL APPROACH FOLLOW ED BY  THE PUCO 12 

W ITH RESPECT TO SETTING RATES FOR POLE ATTACHMENTS BY  13 

CABLE OPERATORS AND OTHER THIRD PARTY  ATTACHERS. 14 

A.  The formula adopted by the PUCO in 1982 for setting rates for utility pole attachments 15 

tracks the formula established by the FCC for this purpose.1  In adopting the FCC formula, the 16 

PUCO joined the overwhelming majority of states who rely on the FCC approach in setting rates 17 

for conduit and pole attachments.  The FCC formula has withstood the test of time as a 18 

straightforward and economically appropriate approach for determining just and reasonable pole 19 

                                                 

1 See PUCO Case No. 81-1338-TP-AIR, In the Matter of the Application of Cincinnati Bell for Authority to Adjust 

its Rates and Charges and to Change Its Tariffs, Opinion and Order, dated January 7, 1983, see also PUCO Case 
Nos. 81-1058-EL-AIR,  82-654-EL-ATA, Opinion and Order dated December 5, 1982. 
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attachment rates and conduit rentals. A key attribute of the FCC methodology is that it is based 1 

on publicly reported and verifiable data.2 2 

Q.  W HAT DO Y OU MEAN W HEN Y OU SAY  T HE FCC FORMULA IS AN 3 

ECONOMICALLY  APPROPRIATE APPROACH TO SETTING RATES? 4 

A.   The FCC formula is an economically appropriate approach in that it follows cost 5 

allocation principles well-established in the economics literature.  Under the FCC methodology, 6 

the recovery of the cost of the pole attachment is based upon the concept of cost causation (i.e., 7 

cost-causer pays). Such costs reflect costs that would not be borne by the utility but for the 8 

attacher, including a normal (reasonable) return to capital.  Costs designed in this manner prevent 9 

any potential situation of cross-subsidy between the utility pole owner and the third-party 10 

attacher. 11 

The principle of cost causation is firmly established in Section 224 of the Communications Act 12 

(“the Act") upon which the FCC formula for pole attachments is based. Consistent with the 13 

principle of cost causation, Section 224(d) links the pole attachment rental to marginal costs, by 14 

establishing a range of reasonableness that has marginal costs as a lower bound, and fully 15 

allocated cost as an upper bound. The actual FCC rate formula adheres to the greater fully 16 

allocated cost standard described in Section 224(d), which by definition, allows the utility to 17 

recover through the rental rate ongoing costs much more than marginal cost. 3  It does so by 18 

allowing recovery of a cost-causative portion (based on relative use or occupancy of usable space 19 

                                                 

2 In the case of electric utilities, there are a couple of exceptions where the data relied on in the FCC rate formula is 
provided from the internal records of the utility.  The first is the number of poles.  The second is the depreciation 
accrual rate at the plant account level. 
 
3
See Alabama Power, 311 F.3d 1357, 1363, 1370 (2002). 
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on the pole) of the utilities’ operating expenses and capital costs (including overall return to 1 

capital) attributable to the entire pole, based on actual booked costs. 2 

Q.  W HAT IS THE FCC FORMULA FOR CALCULATING THE MAXIMUM 3 

RENTAL RATE FOR POLES AS APPLIED TO ELECTRIC UTILITIES? 4 

A.       The FCC formula consists of the following three major components:  (1) the net investment 5 

per bare pole, (2) a carrying charge factor, and (3) the percent of capacity (i.e., total usable space) 6 

occupied by an attacher. 4   Expressed as an equation, the FCC formula applicable to cable 7 

operators is as follows: 8 

Maximum Pole Rental Rate =  9 

[Net Bare Pole Cost] x [Carrying Charge Factor] x [Usage Percentage] 10 

 11 
The overarching concept underlying the FCC formula is that it can be applied in a 12 

straightforward manner, using publicly available information as reported in the FERC uniform 13 

Form 1 reporting system, such that it can be updated annually with a minimum of private, 14 

administrative effort, and little if any regulatory involvement.  As with any formulaic approach, 15 

the accuracy and integrity of the FCC formula depends on the accuracy and integrity of the 16 

underlying data inputs.   For this reason, it is very important that the data inputs to the formula 17 

are subjected to careful scrutiny and held to a high standard as to their reliability, accuracy, 18 

consistency, and ability to be verified.   19 

                                                 

4 See FCC Consolidated Partial Order on Reconsideration, CS Docket 97-98, 97-151, FCC 01-170 (FCC 2001 Pole 

Order), at Appendix D-2 (May 25, 2001) (setting forth the specific formulas and FERC accounts to be used when 
calculating the pole rate for electric utilities). 
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Q.  ARE THERE AREAS W HERE THE PUCO’S APPLICATION OF THE POLE 1 

RATE FORMULA MAY  DIVERGE FROM T HE FCC METHODOLOGY ? 2 

A.  Yes, there are.  In Ohio, pole rates are tariffed and set within the context of a formal rate 3 

proceeding, where many of the data inputs to the formula are subject to independent review and 4 

determination.  The corresponding figures for formula inputs provided in the rate case filings 5 

may vary for a host of reasons from the numbers publicly reported by the utility in the FERC 6 

Form 1 reporting system relied on in the FCC methodology.   In applying the FCC pole rate 7 

formula in this case, Staff has generally substituted rate case numbers (data for the twelve 8 

months ending May 11, 2011) in place of data from the FERC Form 1 which is reported on 9 

calendar year basis (the latest being for the twelve months ending December 31, 2010). 10 

Q. ARE THERE OTHER AREAS W HERE STAFF’S APPLICATION OF THE POLE  11 

RATE FORMULA DIVERGES FROM THE FCC METHODOLOGY ? 12 

A.  Yes, there are a few other relatively minor divergences.  First, in the computation of 13 

accumulated deferred income taxes (used in the calculation of net plant investment), Staff 14 

includes FERC Account 255 (Accumulated Deferred Investment Tax Credits) in accordance with 15 

PUCO rate case practice, in addition to the four accounts (Accounts 281, 282, 283, and 190) 16 

included in the FCC methodology.  17 

Second, Staff relies on input data generated from the Utilities’ internal accounting records at a 18 

level of disaggregation below that publicly available in the FERC uniform reporting system.  For 19 

accumulated deferred taxes, and also for the tax and administrative & general expense 20 

components of the carrying charge factor, Staff relies on data provided by the Utilities at the 21 

level of distribution plant, whereas the lowest level of aggregation in the FERC Form 1 for these 22 

items is at the level of total electric plant in service. 23 
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Third, for the rate of return component of the carrying charge factor, Staff uses the midpoint of 1 

the rate of return range it is recommending the PUCO adopt in this case, which is calculated at 2 

7.27% for CSP and 7.33% for OPCo.  The FCC formula dictates the use of an actual rate of 3 

return authorized by the state commission, where one is available. 4 

Finally, Staff uses its recommended depreciation accrual rates for pole plant (4.62% for CSP and 5 

5.84% for OPCo) in the calculation of the depreciation carrying charge factor, where the FCC 6 

formula relies on a utility-provided accrual rate either at the individual account level or at the 7 

level of aggregate distribution plant. 8 

Q.  DO Y OU ACCEPT THE AREAS OF DIVERGENCE FROM THE FCC 9 

FORMULA REFLECTED IN STAFF’S POLE RATE CALCULATIONS FOR 10 

PURPOSES OF THIS RATE CASE? 11 

A.   Yes, with a few exceptions as described below.  It is generally acceptable to rely on 12 

numbers internally generated by the utility (and/or recommended by the Staff) in applying the 13 

FCC rate formula in the context of a general rate proceeding such as this case, where those 14 

numbers have been subject theoretically to a full and comprehensive rate case quality review by 15 

Commission Staff or some other third party, and otherwise appear to be accurate and reasonable. 16 

Accordingly, I have relied on the same input data used by Staff in its pole rate formula 17 

calculations in my own rate calculations (presented in Attachment 2 to this testimony), with only 18 

a couple of exceptions relating to the tax and depreciation elements of the carrying charge factor, 19 

for the reasons set forth in the following section of my testimony.  With respect to the rate of 20 

return input, I believe it is acceptable to use the midpoint of the range of the rate of return 21 

recommended by Staff in this case, but as explained further below, only as a temporary 22 

placeholder for the actual rate of return authorized by the PUCO in this case. 23 
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Based on appropriate corrections to the tax and depreciation data inputs used in Staff’s 1 

calculations of the pole rate formula, AEP Ohio should be allowed to charge cable 2 

operators an annual pole attachment rental rate of no more than $7.51 for CSP and $5.62 3 

for OPCo - or a blended rate of $6.26 - per foot of pole space. 4 

Q.  PLEASE EXPLAIN T HE CORRECTION Y OU MADE TO STAFF’S POLE RATE 5 

CALCULATIONS REGARDING THE TAX EXPENSE ELEMENT OF THE 6 

CARRING CHARGE COMPONENT OF THE RATE FORMULA. 7 

A.  Under the FCC formula, the carrying charge factor for this element is calculated by 8 

taking the relevant federal and state tax expense account figures per FERC Form 1 booked to 9 

Accounts 408-411 and dividing them by net utility plant in service (i.e., total gross utility plant 10 

less accumulated depreciation less accumulated deferred taxes for total plant).  As mentioned 11 

above, CSP and OPCo track or allocate these expenses at the level of distribution plant, such that 12 

the analog carrying charge factor for the Utilities is calculated by taking the relevant tax expense 13 

account figures booked to Accounts 408-411 and dividing them by net distribution plant in 14 

service. 15 

The problem with Staff’s calculation is that it incorporates the same simple mathematical error 16 

found in the Utilities’ calculation relating to Account 411.1.  This particular account, unlike the 17 

other tax expense accounts, is a “credit” income account relating to deferred income taxes.  As a 18 

credit account, it is an offset rather than an addition to the current year’s tax expense. Therefore, 19 

under accounting rules, and as recognized under the FCC rules governing pole attachments,5 the 20 

amount in this account must be subtracted when summing the various tax “debit” accounts.  In 21 

                                                 

5 See In re: Amendment of Commission’s Rules and Policies Governing Pole Attachments, 16 F.C.C. Rcd 12103, 

Appendix D-2. 
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calculating the tax expense, Staff, like the Utilities, incorrectly added this account to the other tax 1 

expense accounts, instead of subtracting it.  The effect of this error was to overstate the tax 2 

expense by an amount equal to twice the balance in this account.6  My calculations incorporate 3 

the correct mathematical (and accounting) treatment of Account 411.1.  4 

Q.  PLEASE EXPLAIN T HE CORRECTION Y OU MADE TO STAFF’S POLE RATE 5 

CALCULATIONS REGARDING THE DEPRECIATION EXPENSE ELEMENT 6 

OF THE CARRY ING CHARGE COMPONENT OF THE RATE FORMULA. 7 

A.  Under the FCC formula, the depreciation element of the carrying charge factor is 8 

calculated by multiplying the utility’s depreciation rate for pole plant (or the lowest level of plant 9 

grouping identified by the utility) by the ratio of gross to net pole plant.7  The Utilities use pole 10 

depreciation rates of 4.14% (9.00% after the gross to net ratio is applied) in the case of CSP and 11 

5.54% (9.81% gross to net adjusted) in the case of OPCo, based on a 2009 depreciation study.  12 

Staff uses depreciation expense factors of 4.62% for CSP and 5.84% for OPCo.  These proposed 13 

depreciation rates stand out as unreasonably high rates given the underlying characteristics of 14 

this property account, including long average service lives and stable technology.  15 

The depreciation rates proposed by the Utilities correspond to average service lives for poles 16 

between 18 and 24 years, whereas poles more typically enjoy useful service lives of between 30 17 

and 45 years. Even accounting for an upward adjustment to the accrual rate to permit recovery of 18 

a reasonable amount of negative net salvage (salvage value of plant at retirement less the cost of 19 

removal), the Utilities’ proposed depreciation rates would still appear to be excessively high, 20 

since on a straight-line basis, depreciation rates of 2.5 to 3% would be sufficient to recover the 21 

                                                 

6Correcting this error in Staff’s calculations reduces Staff’s formula rate from $7.71 to $7.13 for CSP and from 
$6.10 to $5.47 for OPCo.  
7As noted earlier, the depreciation rate is one of a few formula inputs not required on the FERC Form 1.  



 

16 

\\DC - 033987/000005 - 3315131 v1   

original cost of the pole plant investment.  Data with which I am familiar for other utilities 1 

indicate depreciation rates for poles more commonly in the range of 2.5% to 3%. The anomalous 2 

nature of the Utilities’ proposed depreciation rates for poles is further evidenced in comparison 3 

to the rates proposed by the Utilities for other closely-related distribution plant accounts. 4 

Table 1 below compares the Utilities’ proposed depreciation rates for pole plant (Account 364) 5 

with those of other closely-related distribution plants and with the average rate for total 6 

distribution plant.  As shown in Table 1, for distribution plant as a whole, the composite 7 

depreciation rate is proposed to actually decrease from 3.52% to 3.01% for CSP and from 3.97% 8 

to 3.77% for OPCo.  The same holds true for the closely-related overhead distribution accounts, 9 

Account 365 (“Overhead Conductors and Devices”) and Account 369 (“Services.”), which are 10 

proposed to decrease between 8% to over 50% percent.   By contrast, the proposed depreciation 11 

rate for Account 364 (“Poles, Towers, and Fixtures”) is proposed to increase from 4.00% to 12 

4.14% for CSP and from 4.84% to 5.54% for OPCo.  13 

Table 1 
 
Comparison of Utilities’ Existing and Proposed Depreciation Rates for Pole Plant, Closely-

Related Distribution Plant Accounts, and Total Distribution Plant 
 

Columbus Southern Power 

Plant Account 364- Poles 365 – Cond/Dev. 369 - Services Tot Distrib Plant 
Existing Rate 4.00 2.86 6.74 3.52 

Proposed Rate 4.14 2.42 3.17 3.01 

% Change +3.5% -15.4 -53% -14.5% 

Ohio Power Company 
 
Plant Account 364- Poles 365 – Cond/Dev. 369 - Services Tot Distrib Plant 
Existing Rate 4.84 4.00 4.55 3.97 

Proposed Rate 5.54 3.69 3.42 3.77 

% Change +14.5% -7.8% -24.8% -5.04% 

Source: Testimony of D.A. Davis, Exh. DAD-1, Schedule II, p. 14; DAD-2, Schedule II, p. 17. 
   

  14 
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Q.  WOULD ONE EXPECT TO OBSERVE THIS DEGREE OF VARIATION 1 

BETWEEN THE DEPRECIATION RATE FOR POLES AND THOSE OF THESE 2 

CLOSELY-RELATED DEPRECIATION ACCOUNTS? 3 

A.   No, one would not.  Investment and retirement experience for these accounts tend to be 4 

closely aligned, as they are typically complementary components of a distribution overhead line 5 

project.  Accordingly, and based on my extensive experience examining utility cost data 6 

underlying pole rate formula calculations, these accounts tend to have similar underlying cost 7 

parameters relating to depreciation.  Indeed, the FCC methodology - which importantly, the 8 

Utilities rely on to calculate the formula input for accumulated depreciation - does not rely on 9 

accumulated depreciation at the detailed subaccount level at all; rather it prorates aggregate 10 

electric (or distribution) plant accumulated depreciation to the various individual plant accounts 11 

(i.e., 364, 365, and 369) based on the percentage of gross plant investment in the individual 12 

account relative to the aggregate plant.  It is instructive, therefore, that application of the FCC’s 13 

proration methodology results in the same percentage of accumulated depreciation to gross plant 14 

for each of these three plant accounts.  The FCC methodology thus implies closely aligned 15 

depreciation accrual rates and underlying cost parameters for this set of distribution accounts. 16 

Q. ARE Y OU ABLE TO IDENTIFY  W HAT IS DRIVING THE OUTLIER NATURE 17 

OF THE UTIILTIES’ PROPOSED DEPRECIATION RATES FOR POLE PLANT? 18 

A.   Yes, I can. The detail underlying the Utilities’ depreciation accrual calculations reveals a 19 

cost of removal amount for the pole plant account that is way out of line with the other related 20 

distribution plant accounts.  For CSP, the cost of removal for pole plant Account 364 is 95% of 21 

plant for poles as compared to 33% and 39% for the closely-related overhead plant Accounts 365 22 
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and 369, respectively.  For OPCo, the cost of removal for pole plant Account 365 is a similarly 1 

high 96% for poles vis-à-vis 38% and 31% for Accounts 365 and 369. 2 

Q. W HY  DOES THE ANOMALOUSLY  HIGH COST OF REMOVAL FOR THE 3 

POLE ACCOUNT RAISE A RED FLAG? 4 

A.   There are several reasons why the high removal cost for the pole account raises a red 5 

flag.  First, it is not readily apparent why the observed variances would exist.  The distribution 6 

plant accounts 364, 365, and 369 are closely related and would be expected to experience 7 

negative net salvage in a similar range.   As mentioned above, under the FCC proration 8 

methodology utilized by the Utilities, the accumulated depreciation reserve is allocated on a 9 

proportional basis to these three plant accounts so widely varying depreciation parameters is 10 

inconsistent with that methodology.  11 

Second, the observed discrepancy in cost of removal rates for these plant accounts is particularly 12 

suspect given the fact that the Utilities have proposed to cutover to a remaining life method of 13 

calculating the depreciation accrual rate.  Under the remaining life method, the accrual rate is 14 

more sensitive to the amount of projected future net salvage (i.e., future salvage value less the 15 

cost of removal), typically a negative value for distribution plant accounts, relative to the whole 16 

life approach.   Because the amounts of future net salvage are projected numbers, they are 17 

subject to estimation errors.   18 

Third, even with audited numbers, based on my personal experience examining utility cost data, 19 

including my work on the Duke Energy matter before this Commission, costs can be 20 

misallocated or erroneously assigned to specific plant accounts as part of the work order process.  21 

The anomalous depreciation parameters indicated for the pole account could be an artifact of 22 

such misallocations. 23 
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Q. PLEASE DESCRIBE THE CORRECTION Y OU HAVE MADE TO THE 1 

DEPRECIATION RATE INPUT, AND ITS JUSTIFICATION. 2 

A.  Given the anomalous nature of the pole plant depreciation rate vis-à-vis other closely- 3 

related distribution plant accounts, and the heightened impact of the inexplicably high cost of 4 

removal for the pole plant account under the proposed remaining life method, my formula rate 5 

calculations apply the proposed Utility depreciation rate for total distribution plant to the pole 6 

plant category.8  This accomplishes two things. First, it removes the cost impact of the 7 

inexplicably and unreasonably high level of cost of removal from the pole rate, as without further 8 

supporting data at the level of the individual work order to verify the accuracy of these costs, it 9 

would not be just and reasonable to burden third-party renters with what at its face value, is 10 

excessive cost recovery – even in a fully allocated cost context. 11 

Second, it provides for conformity with the proration methodology used by the Utilities to 12 

allocate accumulated depreciation to the pole plant account.  It is both reasonable and consistent 13 

to similarly rely on the average annual depreciation rates for total distribution plant (3.01% for 14 

CSP and 3.77% for OPCo) in the calculation of the depreciation expense factor for poles 15 

especially where anomalies exist as is the case with poles. 16 

Q.  Y OU INDICATE Y OU HAVE RELIED ON STAFF’S RATE OF RETURN INPUT 17 

IN Y OUR OW N CALCULATIONS, BUT ONLY  AS A PLACEHOLDER VALUE 18 

FOR THE ACTUAL RATE OF RETURN AUTHORIZED BY  THE COMMISSION 19 

IN THIS PROCEEDING.  PLEASE ELABORATE. 20 

                                                 

8The FCC proration method is also applied on a consistent basis to the other overhead distribution accounts used in 
the formula, i.e., Accounts 365 and 369. 
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A.   Under FCC rules, the carrying charge factor for this element is based on the most current 1 

state authorized rate of return.  Where none is available, the FCC default rate of return may be 2 

used.  As an integral part of this rate case, the Commission will authorize a current rate of return 3 

for the Utilities.  Accordingly, it is that value that is ultimately the only appropriate data input for 4 

the rate of return element of the carrying charge factor component of the rate formula.  Until that 5 

number is known however, a placeholder value is needed.  Given Staff’s role in this proceeding, 6 

I believe Staff’s rate of return input, which is based on the midpoint of the range of the rate of 7 

return recommended and supported by Staff for the two utilities (7.27% for CSG and 7.33% for 8 

OPCo), is the most reasonable proxy or placeholder value for the authorized return. Accordingly, 9 

my calculations rely on Staff’s rate of return numbers. But again, once the PUCO has authorized 10 

a new rate of return in this case, it is that number that should be substituted into the formula to 11 

derive the correct maximum permissible just and reasonable rate. 12 

Q.  IS THERE ANY VALIDITY TO THE UTILITIES’ PROPOSED RATE OF RETURN 13 

INPUT VALUE OF 11.25%?  14 

A.  None whatsoever.  The FCC default rate of return has been set at 11.25% for the past 15 

twenty years.  Beside from the reality that the 11.25% number is incredibly stale, and is not 16 

reflective of current conditions in the capital markets applicable to the Utilities, pursuant to FCC 17 

rules, the default is only to be used in those instances where a state authorized return is not 18 

available. That is simply not the case here, so there is absolutely no economic or public policy 19 

justification for relying on the FCC default.  The Utilities’ use of the 11.25% rate of return is 20 

little more than an attempt to produce a higher pole rate than is justified.  21 
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Q. AFTER THE NEEDED CORRECTIONS TO DATA INPUTS ARE MADE, W HAT 1 

IS THE RESULTING MAXIMUM POLE ATTACHMENT RENTAL RATES 2 

CALCULATED USING THE REGULATED RATE FORMULA?  3 

A.  After making the needed corrections to data inputs described above, as shown on Table 2, 4 

I calculate a maximum pole rental rate of $7.51 for CSG and $5.62 for OPCo, or a blended rate 5 

of $6.26, per pole per year for one foot of space.  My rate calculations are presented in 6 

Attachment 2 to this testimony. 7 

 

Table 2 

Comparison of Maximum Permissible Just and Reasonable Pole 
Attachment Rates Under FCC Formula and 

 Rates Proposed by AEP Ohio and Staff 
 

 Maximum 
Permissible 
Pole Rate per 
FCC Formula 

Staff  
Proposed  
Pole Rate 

AEP Ohio 
Proposed  
Pole Rate 

CSP $ 7.51 $ 6.40  n/a 

OPCo $ 5.62 $ 6.10  n/a 

Blended $ 6.26 $ 6.209 $8.12 

 8 

Q.  HOW  DO THE RESULTS OF Y OUR FORMULA RATE CALCULATION 9 

COMPARE TO STAFF’S PROPOSED RENTAL RATE FOR POLES?  10 

A.  Staff calculates a pole attachment rate for CSP of $ 7.71 using the rate formula.  11 

However, as shown in Table 2, Staff proposes a maximum pole rate of $6.40, based on its belief 12 

that “an increase from $2.83 to $7.71, or a 172% increase is too significant to impose in a single 13 
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increase.”10  Staff’s proposed $6.40 rate “would be equal to the highest tariffed electric company 1 

rate in the state,” and according to Staff, would be “reasonable…for purposes of this case.” 2 

Although I too calculated a rate ($7.51) higher than Staff’s proposed rate using the rate formula 3 

(but lower than Staff’s calculated formula rate), I concur with Staff’s opinion that a $6.40 rate 4 

would be a just and reasonable rate for CSG to charge.  I remain concerned, however, that even 5 

if the rate were to move in the $6.20 to $6.26 range (which, again, is at the maximum end of the 6 

range of fully allocated rates contemplated by the FCC and Ohio methodology), this would still 7 

represent a substantial jump (more than 100% in the case of CSCo).  For this reason I believe 8 

that it would have been advisable for the Staff Report – in addition to its moderation of the 9 

calculated rate for CSCo – also to have recommended that these steep increases be phased in 10 

over a two- to three-year period. 11 

As explained previously, the FCC rate formula calculates the maximum permissible just and 12 

reasonable rate a utility may charge a cable operator based on fully allocated costs.  By 13 

definition, fully allocated costs reflect costs that would exist for the utility independent of (i.e. 14 

even in the absence of) third-party attachers. As discussed below, there are important economic 15 

and public policy reasons why a rate less than the maximum, and closer to the true economic or 16 

marginal cost of pole attachments (i.e., the costs that “but for” pole attachments would not exist 17 

for the utility) should be charged.  Staff’s proposed rate of $6.40 for CSP best achieves these 18 

important economic and public policy objectives. 19 

For OPCo, Staff calculates a maximum permissible pole rate using the rate formula of $6.10, 20 

which it recommends the Commission adopt.  As shown in Table 2 on the preceding page, I have 21 

                                                                                                                                                             

9 Staff does not actually propose a blended rate, but the calculation of the blended rate is a straightforward weighted 
average of the utility-specific rates based on their respective pole counts. 
10 Staff Report at 45. 
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calculated a lower maximum permissible rate for OPCo of $5.62 based on appropriate 1 

corrections to the tax and depreciation elements of the carrying charge factor as described above. 2 

Q.  HOW  DO THE RESULTS OF Y OUR FORMULA RATE CALCULATIONS 3 

COMPARE TO THE UTILITIES’ PROPOSED RENTAL RATE FOR POLES?  4 

A.  The Utilities propose a blended rate of $8.12 for CSG and OPCo based on the weighted 5 

average of the calculated formula rates for the two utilities of $9.38 and $7.50, respectively.  As 6 

shown in Table 2, I have calculated a blended rate for the Utilities, corresponding to the Utilities’ 7 

proposed rate, but based on my respective rate calculations.  My calculated blended rate of $6.26 8 

is significantly below the $8.12 calculated by the Utilities, as a result of appropriate corrections 9 

as described above to the rate of return, tax, and depreciation elements of the carrying charge 10 

factor used in the Utilities’ calculations. 11 

Q.  DO Y OU HAVE AN OPINION ON W HETHER THE COMMISSION SHOULD 12 

AUTHORIZE A BLENDED RATE FOR CSP AND OPCO BASED ON THE 13 

PROOSED MERGER OF THE TW O UTILITIES?  14 

A.   Yes, I do.  While I have calculated a blended rate to compare to the rate calculated by the 15 

Utilities, and I have no objection in principle to a unified rate for the merged enterprise, it would 16 

seem somewhat premature for the Commission to adopt a blended rate for CSP and OPCo.  The 17 

merger has not yet taken place, and the cost data upon which the rate formula calculations have 18 

been made are based on the separate operations of the two utilities. In particular, the cost data 19 

upon which the calculations are based do not reflect any of the assumed integrative efficiencies 20 

that would be expected to result from the proposed merger, particularly in the expense areas of 21 

Administrative and General and in Maintenance. Indeed, cost savings and efficiencies, so-called 22 
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merger synergies, are typically the key justification for utility mergers.  The authorization of a 1 

blended rate on the basis of the proposed merger is logically and reasonably tied to an adjustment 2 

or normalization of expenses to reflect the expected synergies of that merger.  At a minimum, 3 

adjustments should be made to the Administrative and General (“A&G”) and Maintenance 4 

elements of the carrying charge factor component of the rate formula as they reflect precisely the 5 

types of expenses one would expect the merged company to realize cost savings and efficiencies.  6 

In my opinion, an adjustment of 10% over baseline expense levels would be reasonable.11 7 

There are important economic and public policy reasons that support a pole attachment 8 

rate, such as Staff’s proposed $6.40 rate for CSP, set below the maximum permissible rate 9 

derived using the rate formula. 10 

Q. MS. KRAVTIN, ARE THERE REASONS FOR KEEPING THE POLE 11 

ATTACHMENT RATES THAT UTILITIES ARE ALLOW ED TO CHARGE 12 

CABLE OPERATORS BELOW  THE MAXIMUM PERMISSIBLE RATES AND 13 

CLOSER TO THE LOW ER BOUND OF JUST AND REASONABLE RATES?  14 

A.  Yes, there are several important economic and policy reasons that support keeping the 15 

pole attachment rates that the Utilities are allowed to charge cable operators below the upper 16 

bound of just and reasonable rates (based on fully allocated costs) and closer to the lower bound 17 

(based on the true economic cost of pole attachments or marginal costs).  With respect to the 18 

instant case, these reasons argue for authorizing a pole attachment rate for CSP that is less than 19 

the $7.51 maximum permissible rate I have calculated and no higher than $6.40 rate proposed by 20 

                                                 

11 Applying a 10% reduction to the A&G and Maintenance expenses accounts as described results in a maximum 
permissible blended rate of $6.02 as compared with the $6.26 rate based on data unadjusted for anticipated merger 
cost synergies. 
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Staff, and similarly for authorizing a pole attachment rate for OPCo that is no higher than the 1 

$5.62 maximum permissible rate I have calculated. 2 

Q.  PLEASE EXPLAIN. 3 

A.  Because the FCC formula rate is a fully allocated cost (including a reasonable return on 4 

the utility’s investment), by definition it exceeds the marginal cost of attachment. 12  Marginal 5 

costs in this context are defined as any additional costs incurred by the utility in order to 6 

accommodate or host a third-party attachment that would not exist “but for” the presence of that 7 

third-party attachment.  These types of costs however are precisely those that the make-ready 8 

charges paid by cable operators on an up-front basis for the non-recurring or out-of-pocket costs 9 

of hosting an attachment are designed to cover.  Annual rental payments based on the regulated 10 

rate formula provide payments to the pole owner over and above those make-ready charges.  11 

Thus, taken together, this means that the Utilities have the opportunity to recover much more 12 

than the marginal cost of attachment from a cable operator for use of otherwise available space 13 

on utility poles. 13   Plus, the utility enjoys the benefit of any and all improvements to its pole 14 

assets (including greater available pole capacity to use itself or to rent to others) fully funded by 15 

the make-ready charges paid by the cable operator. 16 

                                                 

12  By design, the carrying charge factor incorporated in both the cable and telecom formulas “reflects those costs 

incurred by the utility in owning and maintaining pole attachment infrastructure regardless of the presence of 
attachments,” the precise opposite from what marginal costs would be intended to reflect.  Amendment of 

Commission’s Rules and Policies Governing Pole Attachments, Consolidated Partial Order on Reconsideration,  
FCC 01-170, 16 FCC Rcd 12103, 12156 ¶ 110 (2001) (“Reconsideration Order”), citing Amendment of Rules and 

Policies Governing Pole Attachments, Report and Order, FCC 00-116, 15 FCC Rcd 6453, 6477-78 ¶ 44 (2000) 
(emphasis added).  See also, Alabama Power Co. v. FCC, 311 F.3d 1357, 1363,1368-1369 (11th Cir. 2002). 

13
  “The known fact is that the Cable Rate requires the attaching cable company to pay for any “make-ready” costs 

and all other marginal costs (such as maintenance costs and the opportunity cost of capital devoted to make-ready 
and maintenance costs), in addition to some portion of the fully embedded cost . . . [so that] much more than 
marginal cost is paid under the Cable Rate . . . .”  Alabama Power Co. v. FCC, 311 F.3d at 1368-69. 
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From an economics perspective, as long as the price for pole attachments exceeds the marginal 1 

cost of attachment, the utility pole owner and its ratepayers are definitively better off financially 2 

after a cable attachment than before, and any potential for cross-subsidy of the cable operator by 3 

the utility or its ratepayers is avoided.  Thus, even at the lowest proposed rates of $6.40 for CSP, 4 

$5.62 for OPCo, and especially taking into account make ready charges paid by the attacher in 5 

addition to the rental rate, the Utilities stand to recover much more than its marginal cost of 6 

attachment. 14  Indeed, this is true even at the existing rates of $2.83 and $3.72 for CSG and 7 

OPCo, respectively. Conservative estimates of the marginal cost of attachment that I have seen 8 

(and corroborated by my own analyses of utility data) generally fall in the $1.00 to $1.50 range 9 

per foot of space.  Given the utilities are recovering much more than the marginal cost of 10 

attachment for use of otherwise available space on a utility pole, it is a “win-win” for both the 11 

utility and the cable operator.  It is also a “win” for the society as a whole. 12 

From an overall societal standpoint, the closer the prices charged by the utility for cable’s shared 13 

use of  its pole facilities are to the utility’s marginal costs of attachment, the more efficient the 14 

outcome in terms of maximizing the productive use of societal resources.  This is the result of 15 

several related economic phenomena.  Pricing approximating marginal cost creates conditions 16 

more likely to simulate and therefore stimulate competition market performance in the final 17 

service market (i.e., broadband), with its wide-ranging benefits to consumers in the form of 18 

lower prices, greater choices among new and innovative broadband services, and enhanced 19 

                                                 

14  “Significantly, when an attacher pays the cost of getting on a pole, Gulf Power stands to earn more.”  See Federal 
Communications Commission, In the Matter of Florida Cable Telecommunications Association, Inc., Comcast 

Cablevision of Panama City, Inc.; Mediacom Southeast, L.L.C.; and Cox Communications Gulf, L.L.C.; 

Complainants v. Gulf Power Company, Respondent (“FCTA”), Initial Decision of Administrative Law Judge 
Richard Sippel, EB Docket 04-381, rel. January 31, 2007, ¶23.  See also Id. at ¶19: “And Gulf Power is never out of 
pocket because when a cable operator needs make-ready work to accommodate an attachment, the attacher pays the 
costs.” 
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productivity and economic development opportunities for the economy in the state of Ohio.   1 

Minimizing the possibility of lost value to consumers (most of whom are also electricity 2 

subscribers) and to society in general (from allowing utilities to charge too high a price for pole 3 

attachments relative to the marginal cost of the attachment) is all the more compelling given the 4 

relative ease with which third party attachers have historically been accommodated  on utility 5 

poles through a utility’s normal and customary make-ready arrangements.   6 

TERMS AND CONDITIONS 7 

The Utilities’ proposed tariff contains a number of provisions that work to undermine the 8 

effectiveness of pole attachment regulation in stemming monopoly abuses, not all of which 9 

are fully addressed in Staff’s Report. 10 

Q.  IN ADDITION TO EXCESSIVE ATTACHMENT RATES, ARE THERE OTHER 11 

ISSUES RELATING TO ACCESS TO THE UTILITIES’ ESSENTIAL POLE 12 

FACILITIES THAT ARE ALSO IMPORTANT IN PREVENTING POTENTIAL 13 

MONOPOLY  ABUSES BY  THE UTILITY ? 14 

A.  Yes, there are. The very reason why the rates, terms and conditions of pole attachments 15 

came to be regulated in the first instance is due to the bottleneck monopoly status of poles and 16 

the fact that these essential facilities historically have been used for anti-competitive ends. The 17 

fundamental premise underlying the FCC’s development and use of the rate formula upon which 18 

the PUCO rate formula is based is that unless the utility is subject to regulatory pricing standards 19 

based on well-established economic cost allocation principles, the pole-owning utility will be 20 

able to exploit its monopoly power and charge excessively high, economically inefficient rates. 21 
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The same holds true with respect to the multitude of non-price factors under the utility’s control 1 

dealing with third-party access to the essential pole facilities, i.e., the numerous terms and 2 

conditions established by the utility as part of the pole attachment rental process. 3 

Numerous provisions in the Utilities’ proposed tariff, including new unilaterally-imposed 4 

rules for inspections and audits, and new potentially onerous penalties for unauthorized or 5 

unreported attachments, violate core principles of effective pole attachment regulation. 6 

Q.  PLEASE IDENTIFY  T HOSE TERMS AND CONDITIONS IN THE UTILITIES’ 7 

PROPOSED TARIFF T HAT ARE INCONSISTENT W ITH EFFECTIVE POLE 8 

REGULATION. 9 

A.  There are several terms and conditions in the Utilities’ proposed tariff that violate core 10 

principles underlying effective pole regulation.  Among these are new processes for inspections 11 

and audits and a new set of penalties for unauthorized or unreported attachments found during 12 

the inspection process. 13 

Q.   PLEASE EXPLAIN W HY  THESE PROPOSED TARIFF REVISIONS ARE 14 

PROBLEMATIC IN THE CONTEXT OF EFFECTIVE POLE REGULATION. 15 

A.  First, and foremost, these new provisions were unilaterally proposed by the Utilities.  It is 16 

my understanding that matters involving inspections and audits have historically been addressed 17 

in the Utilities’ pole attachment agreements with cable operators.  Significant modifications to 18 

terms and conditions of access as set forth in Utility/Third-party agreements such as these should 19 

be mutually agreed upon and not unilaterally imposed by the pole-owning monopolist.  As 20 

discussed above, the essence of pole regulation is to limit the pole-owning utility’s ability to 21 

exert its market power over poles and engage in anticompetitive behavior with respect to cable 22 

operators and other third parties for whom poles are essential facilities.  Unilaterally imposed 23 
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changes do not work under conditions where one party has monopoly power with respect to the 1 

other, and any bargaining between the parties – either implicit or explicit – is asymmetric in 2 

favor of the party with market power.  In this context, even the addition of seemingly innocuous 3 

language can have significant potential anticompetitive implications. 4 

For example, it is my understanding that current Utility pole attachment contracts with cable 5 

operators provide for periodic safety inspections and audits at the cable operator’s expense, but 6 

these are limited to be no more frequent than every five years.  The proposed tariff language 7 

modifies this agreement to “every five (5) years or more often if, in the Company’s sole 8 

discretion, the conditions may warrant.”   By granting itself sole discretion, the Utilities would 9 

be able to use the inspection and audit process as a means of effectively increasing the costs of 10 

attachment for the Licensee for its own private gain.  The Utilities would have both the 11 

opportunity and incentive to shift costs appropriately borne by the utility as part of its provision 12 

of core electricity services onto a third-party cable attacher, and also to impose unnecessary costs 13 

in a discriminatory manner strictly for anti-competitive purposes.    Accordingly, consistent with 14 

principles of effective regulation, the addition of such language and any other term or condition 15 

that would reflect an outcome inconsistent with a free market outcome (i.e., one that would result 16 

from negotiations between a cable operator and the utility if the two parties had equal, or close to 17 

equal, bargaining power) should not be permitted. 18 

The new inspection and audit provisions also conflict with another basic tenet of effective 19 

regulation, namely the cost causation principle.   Under the economic principle of cost causation, 20 

costs are properly attributed to the entity causally responsible, i.e., the entity but for whose 21 

existence (or action) a cost would not have been incurred.  In keeping with the principle of cost 22 

causation, the PUCO should reject any term or condition that would result in a third-party cable 23 
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attacher being attributed or charged a fee unrelated to, or materially more than, the costs directly 1 

attributable to its own actions or existence and/or that would result in a double-recovery of costs 2 

or a recovery of costs for which there is no lost economic opportunity for the utility.  3 

The new provisions, as I understand them, do not limit the Utilities’ ability to charge the cable 4 

operators for only that portion of the inspection and audit expenses that relate specifically to the 5 

cable operator’s facilities.  Nor do the proposed revisions appear to limit the Utilities’ ability to 6 

charge the cable operator for general safety inspections the costs of which are already recovered 7 

through the annual pole rental rate.  8 

Q.  IN ADDITION TO THE NEW  TARIFF LANGUAGE RELATING TO 9 

INSPECTIONS AND AUDITS, Y OU ALSO IDENTIFY  TARIFF AMENDMENTS 10 

RELATING TO UNREPORTED OR UNAUT HORIZED ATTACHMENTS.  11 

PLEASE EXPLAIN W HY  THIS AMENDMENT IS PROBLEMATIC. 12 

A.  As the case with inspections and audits, the issue of unreported or authorized attachments 13 

is also currently covered in utility pole agreements as I understand it.  Accordingly, the same 14 

problem relating to the Utilities’ unilateral imposition of changes to previously-agreed upon, 15 

established processes applies.  The Utilities’ proposal appears punitive by design, and it is 16 

unreasonable to impose new, potentially onerous penalties that would apply retroactively, i.e., to 17 

attachments installed before the next full audit.  The FCC in its recent April 2011 Pole Order 18 

affirmed this very point.  While that the FCC did relax some of its previously imposed limits on 19 

penalties for unauthorized attachments to allow for a “multifaceted system” of penalties adopted 20 

by the Oregon PUC, it specifically noted the relaxed guidelines would apply “on a prospective 21 
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basis only – i.e., to new agreements, or amendments to existing agreements, executed after the 1 

effective date of this Order.”15  2 

Moreover, citing to the Oregon system, the FCC highlighted the inclusion of provisions 3 

specifically intended to limit the pole owner’s ability to use such penalty provisions to 4 

anticompetitive ends and in contravention of effective pole regulation.  These include: limiting 5 

fees to violations found “in an inspection in which the pole occupant has declined to participate;” 6 

requiring the pole owner to properly notice the attacher of violations prior to imposing sanctions; 7 

giving the attacher the opportunity to correct the violation to avoid sanctions; and assigning cost 8 

responsibility to the cost-causing party (including the pole owner). 16  To the extent the PUCO 9 

allows the Utilities to make any additions to their tariffs relating to penalties for authorized or 10 

unreported attachments, at a minimum, these kinds of limitations should also be included. 11 

It serves no valid economic or public policy purpose, for example, to impose penalties for 12 

unauthorized attachments which apply to attachments (such as on drop poles) which at the time 13 

of their installation were not required to be separately permitted and therefore would not have 14 

been considered “unauthorized.”  Neither, as recognized by the FCC, does it serve any valid 15 

purpose to impose penalties for unreported attachments that relate to “poor record keeping or 16 

changes in pole ownership, rather than because of the attacher’s failure to follow proper 17 

protocol.”17   Indeed, the only purpose such practices would serve is the enrichment of the 18 

Utility’s coffers to the detriment of third-party attachers and broadband competition. 19 

  20 

                                                 

15 See Implementation of Section 224 of the Act, A National Broadband Plan for Our Future, 26 F.C.C.R. 5240 ¶114 
(2011) (“2011 FCC Order”). 
16 Id. at 115. 

17 Id. at ¶114. 
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A valid purpose of imposing penalties of this nature would be to provide an economic 1 

disincentive to third-parties to place unauthorized attachments in order to avoid paying an 2 

appropriate rental rate to recover the costs they are causally responsible for.  Absent the baseline 3 

audit, it is not even known to what extent, if any, truly unauthorized attachments represent a 4 

significant problem in the Utilities’ system in terms of real economic or safety consequence.   I 5 

am not aware of any testimony by the Utilities’ in this proceeding that establishes the existence 6 

of a serious problem in the field or otherwise demonstrates the need for such significant 7 

increases in the penalties for unreported or unauthorized attachments.  Absent such 8 

demonstrations, the PUCO should be very mindful of the incentive and opportunity for 9 

anticompetitive behavior on the part of the Utilities that the proposed tariff revisions present.   10 

Q.  MS. KRAVTIN, DOES THIS CONCLUDE Y OUR TESTIMONY  AT THIS TIME? 11 

A.  Yes, it does. 12 
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Bell Telephone Company; et al: Investigation into Non-Cost Based Access Charge Rate Elements in the Intrastate 

Access Charges of the Incumbent Local Exchange Carriers in Illinois, Illinois Commerce Commission on its own 

Motion Investigation into Implicit Universal Service Subsidies in Intrastate Access Charges and to Investigate how 

these Subsidies should be Treated in the Future, Illinois Commerce Commission on its own motion Investigation 
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Governing Pole Attachments, CS Docket 97-98, on behalf of NCTA, filed June 27, 1997. 
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1689, Public Notice CRTC 1994-130 (Information Highway), filed March 10, 1995. 
 
Before the Federal Communications Commission, in Re: GTE Hawaii’s Section 214 Application to provide Video 

Dialtone in Honolulu, Hawaii, W-P-C- 6958, on behalf of Hawaii Cable TV Association, filed January 17, 1995 
(Reply to Amended Applications). 
 

Before the Federal Communications Commission, in Re: GTE Hawaii’s Section 214 Application to provide Video 

Dialtone in Ventura County, W-P-C 6957, on behalf of the California Cable TV Association, filed January 17, 1995 
(Reply to Amended Applications). 
 

Before the Federal Communications Commission, in Re: GTE Florida’s Section 214 Application to Provide 

Video Dialtone in the Pinellas County and Pasco County, Florida areas, W-P-C 6956, on behalf of Florida Cable 
TV Association, filed January 17, 1995 (Reply to Amended Applications). 
 

Before the Federal Communications Commission, in Re: GTE Virginia’s Section 214 Application to provide 

Video Dialtone in the Manassas, Virginia area, W-P-C 6956, on behalf of Virginia Cable TV Association, filed 
January 17, 1995 (Reply to Amended Applications). 
 
1994 

Before the Federal Communications Commission, in Re: NET’s Section 214 Application to provide Video 

Dialtone in Rhode Island and Massachusetts, W-P-C 6982, W-P-C 6983, on behalf of New England Cable TV 
Association, filed December 22, 1994 (Reply to Supp. Responses). 
 
Before the State Corporation Commission of the State of Kansas, in Re: General Investigation into Competition, 
190, 492-U 94-GIMT-478-GIT, on behalf of Kansas CATV Association, filed November 14, 1994, cross-
examination December 1, 1994. 
 

Before the Federal Communication Commission, in Re: Carolina Telephone’s Section 214 Application to provide 

Video Dialtone in areas of North Carolina, W-P-C 6999, on behalf of North Carolina Cable TV Association, filed 
October 20, 1994, reply November 8, 1994.  
 

Before the Federal Communication Commission, in Re: NET’s Section 214 Application to provide Video 

Dialtone in Rhode Island and Massachusetts, W-P-C 6982, W-P-C 6983, on behalf of New England Cable TV 
Association, filed September 8, 1994, reply October 3, 1994. 
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Before the California Public Utilities Commission, in Re: Petition of GTE-California to Eliminate the 

Preapproval Requirement for Fiber Beyond the Feeder, I.87-11-033, on behalf of California Bankers Clearing 
House, County of LA, filed August 24, 1994. 
 
Before the Federal Communications Commission, in Re: BellSouth Telecommunications Inc., Section 214 

Application to provide Video Dialtone in Chamblee, GA and Dekalb County, GA, W-P-C 6977, on behalf of Georgia 
Cable TV Association, filed August 5, 1994. 
 
Before the Federal Communications Commission, in Re: Bell Atlantic Telephone Companies Section 214 

Application to provide Video Dialtone within their Telephone Services Areas, W-P-C 6966, on behalf of Mid 
Atlantic Cable Coalition, filed July 28, 1994, reply August 22, 1994. 
 

Before the Federal Communication Commission, in Re: GTE Hawaii’s 214 Application to provide Video 

Dialtone in Honolulu, Hawaii, W-P-C 6958, on behalf of Hawaii Cable TV Association, filed July 1, 1994, and July 
29, 1994. 
 

Before the Federal Communication Commission, in Re: GTE California’s Section 214 Application to provide 

Video Dialtone in Ventura County, W-P-C 6957, on behalf of California Cable TV Association, filed July 1, 1994, 
and July 29, 1994. 
 

Before the Federal Communication Commission, in Re: GTE Florida’s 214 Application to provide Video 

Dialtone in the Pinellas and Pasco County, Florida areas, W-P-C 6956, on behalf of Florida Cable TV Association, 
filed July 1, 1994, and July 29, 1994. 
 

Before the Federal Communication Commission, in Re: GTE Virginia’s 214 Application to provide Video 

Dialtone in the Manassas, Virginia area, W-P-C 6955, on behalf of the Virginia Cable TV Association, filed July 1, 
1994, and July 29, 1994.   
 

Before the Federal Communications Commission, in Re: US WEST’s Section 214 Application to provide Video 

Dialtone in Boise, Idaho and Salt Lake City, Utah, W-P-C 6944-45, before the Idaho and Utah Cable TV 
Association, filed May 31, 1994. 
 

Before the Federal Communication Commission, in Re: US WEST’s Section 214 Application to provide Video 

Dialtone in Portland, OR; Minneapolis, St. Paul, MN; and Denver, CO, W-P-C 6919-22, on behalf of Minnesota & 
Oregon Cable TV Association, filed March 28, 1994.  
 

Before the Federal Communications Commission, in Re: Ameritech’s Section 214 Application to provide Video 

Dialtone within areas in Illinois, Indiana, Michigan, Ohio, and Wisconsin, W-P-C-6926-30, on behalf of Great 
Lakes Cable Coalition, filed March 10, 1994, reply April 4, 1994. 
 

Before the Federal Communications Commission, in Re: Pacific Bell’s Section 214 Application to provide Video 

Dialtone in Los Angeles, Orange County, San Diego, and Southern San Francisco Bay areas, W-P-C-6913-16, on 
behalf of Comcast/Cablevision Inc., filed February 11, 1994, reply March 11, 1994. 
 

Before the Federal Communications Commission, in Re: SNET’s Section 214 Application to provide Video 

Dialtone in Connecticut, W-P-C 6858, on behalf of New England Cable TV Association, filed January 20, 1994, 
reply February 23, 1994. 
 
1993 
 
Before the Arkansas Public Service Commission, in Re: Earnings Review of Southwestern Bell Telephone 

Company, 92-260-U, on behalf of Arkansas Press Association, filed September 2, 1993. 
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Before the United States District Court for the Eastern District of Tennessee at Greenville, in Re: Cleo Stinnett, 

et al. Vs. BellSouth Telecommunications, Inc. d/b/a/ South Central Bell Telephone Company, Defendant, Civil 
Action No 2-92-207, Class Action, cross-examination May 10, 1993, and February 10, 1994. 
 

Before the Federal Communications Commission, in Re: NJ Bell’s Section 214 Application to provide Video 

Dialtone service within Dover Township, and Ocean County, New Jersey, W-P-C-6840, on behalf of New Jersey 
Cable TV Association, filed January 21, 1993. 
 
1992 
 
Before the New Jersey Board of Regulatory Commissioners, in Re: NJ Bell Alternative Regulation, T092030358, 
on behalf of NJ Cable TV Association, filed September 21, 1992. 
 
Before the New Hampshire Public Utilities Commission, in Re: Generic competition docket, DR 90-002, on 
behalf of Office of the Consumer Advocate, filed May 1, 1992, reply July 10, 1992, Surrebuttal August 21, 1992. 
 
Before the New Jersey General assembly Transportation, Telecommunications, and Technology Committee, 
Concerning A-5063, on behalf of NJ Cable TV Association, filed January 6, 1992. 
 
1991 
Before the New Jersey Senate Transportation and Public Utilities Committee, in Re: Concerning Senate Bill S-

3617, on behalf of New Jersey  Cable Television Association, filed December 10, 1991. 
 
Before the 119th Ohio General Assembly Senate Select Committee on Telecommunications Infrastructure and 
Technology, in Re: Issues Surrounding Telecommunications Network Modernization, on behalf of the Ohio Cable 
TV Association, filed March 7, 1991. 
 
Before the Tennessee Public Service Commission, in Re: Master Plan Development and TN Regulatory Reform 

Plan, on behalf of TN Cable TV Association, filed February 20, 1991.  
 
1990 
Before the Tennessee Public Service Commission, in Re: Earnings Investigation of South Central Bell, 90-05953, 
on behalf of the TN Cable Television Association, filed September 28, 1990.  
 
Before the New York Public Service Commission, in Re: NYT Rates, 90-C-0191, on behalf of User Parties NY 

Clearing House Association, filed July 13, 1990, Surrrebuttal July 30, 1990. 
 
Before the Louisiana Public Service Commission, in Re: South Central Bell Bidirectional Usage Rate Service, U-
18656, on behalf of Answerphone of New Orleans, Inc., Executive Services, Inc., King Telephone Answering 
Service, et al, filed January 11, 1990. 
 
1989 
Before the Georgia Public Service Commission, in Re: Southern Bell Tariff Revision and Bidirectional Usage Rate 

Service, 3896-U, on behalf of Atlanta Journal Const./Voice Information Services Company, Inc., GA Association of 
Telemessaging Services, Prodigy Services, Company, Telnet Communications, Corp., filed November 28, 1989. 
 
Before the New York State Public Service Commission, in Re: NYT Co. - Rate Moratorium Extension - Fifth 

Stage Filing, 28961 Fifth Stage, on behalf of User Parties NY Clearing House Association Committee of Corporate 
Telecommunication Users, filed October 16, 1989. 
 
Before the Delaware Public Service Commission, in Re: Diamond State Telephone Co. Rate Case, 86-20, on 
behalf of DE PSC, filed June 16, 1989. 
 
Before the Arizona Corporation Committee, in Re: General Rate Case, 86-20, on behalf of Arizona Corporation 
Committee, filed March 6, 1989. 
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1988 
Before New York State Public Service Commission, in Re: NYT Rate Moratorium Extension, 28961, on behalf of 
Capital Cities/ ABC, Inc., AMEX Co., CBS, Inc., NBC, Inc., filed December 23, 1988. 
 
1989 
Before Rhode Island Public Utilities Commission, in Re: New England Telephone, 1475, on behalf of RI Bankers 
Association, filed August 11, 1987, cross-examination August 21, 1987. 
 
Before the New York State Public Service Commission, in Re: General Rate Case Subject to Competition, 29469, 
on behalf of AMEX Co., Capital Cities/ ABNC, Inc., NBC, Inc., filed April 17, 1987, cross-examination May 20, 
1987. 
 
Before the Minnesota Public Utilities Commission, in Re: Northwestern Bell, P-421/ M-86-508, on behalf of MN 
Bus. Utilities Users Counsel, filed February 10, 1987, cross-examination March 5, 1987. 
 
1986 
Before the Kansas Public Utilities Commission, in Re: Southwestern Bell, 127, 140-U, on behalf of Boeing 
Military, et al., filed August 15, 1986. 
 
1985 
Before the Washington Utilities and Transportation Commission, in Re: Cost of Service Issues bearing on the 

Regulation of Telecommunications Company, on behalf of US Department of Energy, filed November 18, 1985 
(Reply Comments). 
 
1984 
Before the Maine Public Utilities Commission, in Re: New England Telephone, 83-213, on behalf of Staff, ME 
PUC, filed February 7, 1984, cross-examination March 16, 1984. 
 
Before the Minnesota Public Service Commission, in Re: South Central Bell, U-4415, on behalf of MS PSC, filed 
January 24, 1984, cross-examination February 1984. 
 
1983 
Before the Kentucky Public Service Commission, in Re: South Central Bell, 8847, on behalf of KY PSC, filed 
November 28, 1983, cross-examination December 1983. 
 
Before the Florida Public Service Commission, in Re: Southern Bell Rate Case, 820294-TP, on behalf of Florida 
Department of General Services, FL Ad Hoc Telecommunications Users, filed March 21, 1983, cross-examination 
May 5, 1983. 
 
1982 
Before the Maine Public Utilities Commission, in Re: New England Telephone, 82-142, on behalf of Staff, ME 
PUC, filed November 15, 1982, cross-examination December 9, 1982. 
 
Before the Kentucky Public Service Commission, in Re: South Central Bell, 8467, on behalf of the 
Commonwealth of Kentucky, cross-examination August 26, 1982. 
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I. INTRODUCTION AND QUALIFICATIONS 

1. My name is Patricia D. Kravtin.  My business address is 57 Phillips Avenue, 

Swampscott, Massachusetts.  I am an economist in private practice specializing in the 

analysis of telecommunications and energy regulation and markets.  I was asked by 

counsel for the Canadian Distributed Antenna System Coalition (“CANDAS”) to review 

certain materials filed in the Ontario Energy Board’s File No. EB-2011-0120 and to 

prepare a reply report setting forth my opinions on the economic and public policy issues 

raised in the evidence of Mr. Michael Starkey and Dr. Adonis Yatchew on behalf of 

Toronto Hydro-Electric Systems Limited (“THESL”), and in particular, the economic and 

public policy grounds for mandating access to utility poles by telecommunications 

carriers. 

 

2. Over the course of my career, I have been actively involved in state and federal 

regulatory commission proceedings involving the economic regulation of incumbent 

telephone and electric utilities and access, by competitive telecommunications 

companies, to the facilities of such utilities, including poles, ducts, conduits, and rights-

of-way.  I have testified extensively on such matters before state and federal regulatory 

agencies including: the Federal Communications Commission (“FCC”) (including in its 

most recent pole proceeding setting new rules for wireline and wireless attachments and 

the recently decided Gulf Power case addressing the evidentiary burden of showing that a 

pole is at full capacity); the Federal Energy Regulatory Commission (“FERC”);  the 

Ontario Energy Board (“OEB”)1; the Canadian Radio-television and Telecommunications 

Commission (“CRTC”); the Guam Public Utilities Commission; and numerous state 

regulatory commissions including those in Arkansas, Georgia, Kentucky, New Jersey, 

New York, Ohio, South Carolina, Texas, Virginia, and the District of Columbia.  I have 

been qualified as an expert on matters pertaining to access to poles, ducts, conduits and 

rights-of-way before numerous state and federal district courts including those in Florida, 

New York, California, Washington, and North Carolina.   A detailed resume of my 

                                                 
1 In re Canadian Cable Television Association, OEB File No. RP-2003-0249 (the “CCTA proceeding”) and 
Decision and Order dated March 7, 2005, (the “CCTA Order”). 
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educational background and previous experience, including a full listing of proceedings I 

have testified in and reports I have authored, is provided in Attachment 1 to this report.  

II. EXECUTIVE SUMMARY 
 

3. My conclusions are summarized as follows:  

• The intrinsic characteristics of utility poles that make it necessary, efficient, and 

practical for their shared occupancy by cable and wireline telecommunications hold 

just as true in the case of wireless telecommunications.  

 

• Space on utility poles is not a scarce resource in any true economic sense; pole space 

is nonrivalrous in consumption and characterized by readily available capacity under 

normal utility operating practices. 

 

• The utility pole owner, by virtue of its natural monopoly, is in a position to artificially 

limit and control access to its network of poles despite the relative ease with which 

the utility can accommodate additional attachments through the make-ready process – 

the cost of which is fully reimbursable to the utility by the incremental attacher. 

 

• Arguments by Dr. Yatchew and Mr. Starkey in support of THESL’s position to deny 

wireless the right of access to utility poles are based on flawed competitive analyses, 

including flawed definitions of the relevant markets, for both the underlying input and 

the downstream final product for which the input is a key element of production (and, 

thus, from which the demand for the input is derived). 

 

• The competitive analyses of Dr. Yatchew and Mr. Starkey are at odds with the 

economic reality of a highly dynamic, convergent telecommunications market – a key 

market condition recognized and acknowledged as such by both Dr. Yatchew and the 

OEB in the 2005 CCTA proceeding and by Dr. Yatchew in evidence he presents in 

this proceeding. 
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• The shared occupancy of utility poles produces an economic “win-win” for the utility, 

its ratepayers, and third-party attachers alike, with significant spillover benefits to 

consumers and society at large. 

 

• The public interest standard applicable to the regulation of a public utility 

appropriately takes into consideration the significant benefits to society associated 

with granting all carriers, regardless of their choice of wireline, wireless or hybrid 

facilities or technologies, the same right of access to utility poles. 

 

• The public interest is not served by giving a monopoly pole-owning utility unfettered 

discretion to unfairly discriminate against a given carrier based on that carrier’s 

choice of facilities or technologies or any other aspect of the carrier’s business model. 

 

• Valid safety or operational concerns regarding wireless attachments – as with 

attachments of any kind – can be (and generally are) addressed in existing objective 

standards and procedures and non-discriminatory terms and conditions of attachment.  

Such concerns are not proper grounds for denying the same fundamental right of 

access to utility poles by telecommunications carriers.  Nor are they proper grounds 

for imposing arbitrary, unreasonable, or discriminatory conditions or requirements on 

any given telecommunications attacher or any particular type of attachment. 

 

III. CHARACTERISTICS OF POLE NETWORKS SUPPORT SHARED USE OF 
UTILITY POLES 

 
Pole Networks Are a Natural Monopoly  

 
4. Unlike incumbent telephone and electric utilities but similar to cable companies and 

competitive telecommunications carriers, wireless telecommunications carriers (including 

facilities-based providers who use a combination of wireline and wireless technologies 

such as outdoor DAS) face many regulatory and economic barriers to the construction of 

dedicated pole networks.  Wireless carriers, who are increasingly seeking to compete in 
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the market for high-quality, ubiquitous telecommunications services, have little, if any, 

realistic choice but to rent space on existing utility poles.  

 

5. Utility pole networks are a classic case of what economists refer to as “natural 

monopolies.”  In any given area, typically, there is one dominant regulated utility 

provider of poles with surplus space.  In other words, typically, there is no other regulated 

or unregulated pole owner that leases pole space in sufficient quantity and/or ubiquity so 

as to provide cable and telecommunications carriers with a viable alternative to pole 

space leased from the dominant utility.  Moreover, local governmental authorities 

generally resist authorizing unnecessary duplication of outside plant and/or disruptive 

street cuts.  Even if local permits were to be granted, the prohibitively expensive cost of 

constructing multiple stand-alone, duplicative pole networks throughout the entire service 

area and the social, aesthetic, and other costs of constructing duplicative outside plant, 

have long served to effectively require cable and telecommunications carriers to follow 

the existing paths of dominant utilities’ networks.  The same holds true for wireless 

carriers seeking to effectively compete with these firms. 

Capacity on Utility Poles Is Not a Scarce Resource – Only the Monopoly Power of the 
Utility Over Its Pole Network Enables the Utility to Limit Access 

 
6. Both Dr. Yatchew and Mr. Starkey assert limited available capacity on utility poles as 

grounds for denying wireless carriers access to utility poles for wireless equipment 

attachments – the former focuses on the space requirements for wireless equipment 

attachments relative to “traditional” attachments,2 and the latter directly asserts that pole 

space is a limited resource based on assumptions regarding multiple future uses.3   

Neither argument is grounded in economic reality. 

 

7. The economic reality is that poles, unlike other readily depletable resources, have a 

unique characteristic that makes them “for practical purposes, nonrivalrous.”4  Where a 

resource is “nonrivalrous,” one entity’s use of a resource does not diminish or preclude 

the use or benefits derived by another. Nonrivalrous use is the polar opposite of the 

                                                 
2 See Starkey Affidavit at 12 -20. 
3 See Yatchew Affidavit at 16-17. 
4 See Alabama Power v. FCC, 311 F.3d 1357(11th Cir. 2002) (“Alabama Power” or “APCo”) at 1369-70. 
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economic concept of zero sum, a term that describes a situation where if one party gains, 

the other party to the transaction must necessarily lose by the amount of the former’s 

gain.   

 

8. It is inefficient to prevent nonrivalrous use since the marginal (or incremental) cost of 

such use is at (or near) zero.  This nonrivalrous condition is a defining feature of a public 

good and a basis for governmental intervention to ensure a more efficient outcome i.e., 

one that promotes more sharing of the resource than would be produced by private 

market forces. 

 

9. A nonrivalrous condition generally exists on poles due to an intrinsic economic 

characteristic of poles, where under normal operating conditions of production, capacity 

is not fixed in the short-run.  Rather the capacity of a given pole and, necessarily, of any 

group of poles, is dynamic in nature.  Based on utility data with which I am familiar, in 

the overwhelming majority of cases, additional attachments can be (and are) 

accommodated on utility poles with otherwise vacant space.  Moreover, even on poles 

that appear “crowded,” additional attachments can be (and are) accommodated in the 

normal course of utility operations, through pole modifications (e.g. reinforcement or 

change-outs) and rearrangements of existing attachments.  Thus, in a true economic 

sense, pole capacity is neither static nor finite, such that the sharing of poles does not 

result in either physical or economic exhaustion of the shared resource.5   

 

10. In other words, if adding another attachment does not preclude the pole owner’s 

ability to accommodate another attachment or alternative use or require the utility to 

displace another user or use then, by economic definition, there is no lost opportunity to 

the utility.  Under these conditions, a given pole or group of poles is not at full capacity – 

there is available or effective capacity, even if the poles appear “crowded.” 

 

                                                 
5 See Florida Cable Telecommunications Association et al v. Gulf Power Company, EB Docket No. 04-
381, FCC 07D-01 (Rel. Jan. 31, 2007) (“FCTA”), at ¶ 25 (“When capacity is available through 
rearrangement or expansion of a pole’s height, its capacity cannot be full since there is no exclusion of 
another and no missed, foreclosed, or lost opportunity.”)  
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11. Generally speaking, it is the fixed nature of most inputs that limit capacity or scale of 

operations. While all inputs are ultimately variable in the long run, what makes poles 

unique is their inherent ability to provide for greater effective capacity in the “shortest” of 

short-runs through the process of make-ready work (which is undertaken by the utility 

only at the full and sole expense of the incremental attacher, i.e., as a fully reimbursable 

expense to the utility).6 The only situations where a state of full capacity can be 

demonstrated in a true economic sense are those very limited situations in which all poles 

are actually fully occupied after all practical modifications or rearrangements have been 

made and pole change-outs for higher capacity poles cannot practically occur due to 

terrain, obstructions, zoning, or other such externally-imposed restrictions.  

 

12. The only structural economic condition that affects access to pole space is the 

condition of monopoly power.  By virtue of its monopoly control over the pole network, 

the utility is in a position to restrict access to its existing network of poles. Such 

restriction is an artificial barrier to an available resource and does not reflect any 

structural economic condition of resource exhaustion or state of full capacity. 

 
 Concerns About Utility’s Ability to Accommodate Wireless Are Unfounded 

 
13. With the introduction of facilities-based competition into telecommunications 

markets over twenty years ago, the U.S. 1996 Telecommunications Act mandated a right 

to access utility poles to include telecommunications carriers in addition to cable 

operators. Utilities in the U.S. expressed similar concerns to those being expressed by 

THESL about insufficient capacity on poles to accommodate new third-party attachers in 

connection with the Act’s expanded mandate.  These concerns about a deluge of new 

third-party attachments have not been borne out.  As a general proposition, over the past 

couple of decades, utilities have been able, through normal and customary make-ready 

practices, to accommodate all entities and all manner of attachments to their poles. 

Moreover, naturally occurring competitive market and technological forces that serve to 

                                                 
6 Productive capacity on the utility’s network of poles can be harnessed generally as fast as paperwork can 
be processed, and technicians called to rearrange attachments or install a taller pole from inventory.  See 
FCC EB Docket 04-381, FCC 07D-01, at 1 (“make-ready is the means of providing space for attachments 
on poles already having the capacity to expand,…the case for practically all of Gulf Power’s poles.”) 
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limit the number of viable competitors in any given market and that promote more 

efficient means of production, and the normal rate of demand growth for the final 

product, tend to work in concert to place natural limits on both the number and space 

requirements of attaching entities. 

IV. COMPETITIVE ANALYSES PRESENTED BY DR. YATCHEW AND MR. STARKEY 
ARE FLAWED 
 
14. A competitive market analysis generally must begin with the proper definition of the 

relevant market.  Conclusions reached as to the existence of market power (or lack 

thereof) are highly sensitive to the manner in which the relevant market is defined.  From 

an economics perspective, the concept of substitutability lies at the heart of a competitive 

market analysis.  Two products (or services) are considered to be in the same relevant 

market if they are close substitutes. On the demand side, this is measured by the extent to 

which buyers shift their consumption in response to a change in relative price, quality, or 

other competitive variable;7 similarly, on the supply side, this is measured by the extent 

to which suppliers shift their production in response to relative changes in price, quality, 

or other competitive variables.8  In the context of this widely-accepted analytical 

framework, Dr. Yatchew and Mr. Starkey incorrectly define the relevant market for both 

the underlying input and the downstream final product market for which the input is a 

key element of production and, thus, from which the demand for the input is derived. 

Their analyses do so by ignoring key structural conditions of supply and demand 

pertinent to the markets at issue in this proceeding and by failing to apply established 

economic principles and competition guidelines. 

 
Input Market Definition Fails to Apply Established Competition Guidelines 

 
15. Under well-established economic principles and competition guidelines such as those 

incorporated into U.S. and Canadian merger guidelines,9 it is not sufficient to point to the 

                                                 
7 See M. Scherer and David Ross, Industrial Market Structure and Economic Performance, Third Edition, 
Boston: Houghton Mifflin Company, 1990 (Scherer and Ross), at 75. 
8 Id. 
9 See U.S. Department of Justice and the Federal Trade Commission, Horizontal Merger Guidelines 
(Washington, April 2, 1992), http://www.usdoj.gov/atr/public/guidelines/horiz_book/hmg1.html; see also 
Canadian Competition Bureau Merger Enforcement Guidelines, 
http://www.competitionbureau.gc.ca/eic/site/cb-bc.nsf/eng/03384.html.  Pursuant to these guidelines, a 
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mere existence of or numerousness of alternative siting options as Dr. Yatchew and Mr. 

Starkey suggest.  To be economically meaningful, it must be demonstrated that these 

siting options are close substitutes in a real economic sense, i.e., sufficiently close to limit 

the exercise of market power by the owner of the input as measured by the ability of the 

monopolist to profitably sustain a price increase.  Dr. Yatchew does not appear to have 

applied these well established guidelines in his determination of the relevant input 

market.  For the reasons discussed below, the various wireless siting alternatives 

identified by Dr. Yatchew and Mr. Starkey as constituting the relevant input market (e.g., 

rooftops, towers, building walls, street furniture, assorted decorative fixtures, billboards, 

signage, and the like) 10 would not pass a valid price elevation test, i.e., would not place 

any material constraint on the monopolist’s (THESL’s) ability to raise pole attachment 

prices for wireless carriers seeking to effectively compete in the provision of 

telecommunications services.  

 

16. On the demand side, as discussed in the CANDAS Application and in the evidence of 

Johanne Lemay and of Tormod Larsen,11 the alternative wireless siting options identified 

by Dr. Yatchew and Mr. Starkey, do not offer anywhere near comparable coverage, 

regularity, height requirements, predictability, connectivity, bandwidth capacity, signal 

strength, network reliability, efficiency, and quality of service, among others, that access 

to THESL’s pole network provides.12  It is well established that such unique physical and 

                                                                                                                                                 
properly framed analysis determines whether inclusion of potential substitutes would place any material 
constraint on the ability of a “hypothetical monopolist” to raise prices by a small but significant non-
transitory amount and sustain profits.  Only if the potential substitute would place such a constraint is the 
market definition properly expanded to include that alternative.  Consideration is given to factors including 
the nature of the downstream competition faced by buyers in relevant output markets, and the timing and 
costs of switching to substitute inputs of production (e.g., costs of delays, transaction costs, and inferior 
quality attributes). 
10 See Starkey Affidavit at 23, Yatchew Affidavit at 12,16. 
11See Reports of Johanne Lemay and Tormod Larsen submitted on behalf of CANDAS, July 26, 2011 and 
Reply Evidence of Johanne Lemay submitted October 11, 2011.  See, e.g., Lemay Reply Evidence at 15-16 
(“Outdoor DAS nodes have limited power and reach, typically less than 600 metres thus cannot be installed 
at the top of large towers to provide coverage for kilometers as macro cell sites do.”  Thus, macro cell sites 
are not interchangeable with utility poles…. and an outdoor DAS network cannot be deployed on, for 
example only rooftops or towers.”) 
12In adopting new rules applicable to both wireless and wireline carriers, the FCC acknowledged the 
importance of characteristics including “regularity,” predictability,” and “efficiency of deployment” 
especially as it pertains to wireless pole attachments” See FCC 11-50 at ¶¶41-42, see also n. 120 citing 
CTIA (“wireless providers operate in a fast-moving, intensely competitive industry, so speedy access to 
poles is just as important to wireless attachers as it is to wireline if not more so”). 
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technical attributes (“actual or perceived”) provide a valid basis upon which to “define 

distinct relevant markets.”13  Mr. Starkey and Dr. Yatchew place considerable emphasis 

on the existence of companies such as American Tower Corporation and Crown Castle 

International Corporation, “whose primary business is the siting of wireless and other 

communications facilities.”14  In addition to the fact that the cited companies do not 

appear to even have a presence in Canada, companies of this nature do not own networks 

that are comparable to the electricity utility pole network in any respect.  Even in the 

jurisdictions in which these companies are operating, they are, for the most part, merely 

packaging together and reselling sites (largely owned by others) of the same types and 

having the same inferior qualities vis-à-vis utility poles, as the siting options individually 

identified by Mr. Starkey and Dr. Yatchew.  Accordingly, they would fail a valid price 

elevation test. 

 

17. Moreover, from a supply perspective, it is well established that utility pole networks 

are a natural monopoly.  Accordingly, there are no practical and/or economically viable 

opportunities for other suppliers to enter the market and provide substitutes sufficiently 

close to utility poles so as to constrain a utility’s ability, as monopoly owner (in the 

absence of regulation), to significantly raise prices for access to its pole network. 

 

18. By framing their analyses of the input market in terms of the “siting market for 

wireless attachments,” Mr. Starkey and Dr. Yatchew rely improperly on a definition 

based solely on the nature of a technology (i.e., wireless15) used in the production of the 

output, without meaningful consideration of more relevant structural conditions affecting 

actual or perceived substitutability of demand or supply for the actual input in question, 

i.e., pole attachments.16 The result is the wrongful inclusion, in the relevant input market 

                                                 
13 See Canadian Competition Bureau Merger Enforcement Guidelines at ¶4.14, 
http://www.competitionbureau.gc.ca/eic/site/cb-bc.nsf/eng/03384.html 
14 See THESL Notice of Motion at 10-13, Starkey Affidavit at 31-32,Yatchew Affidavit at 18-21. 
15 DAS providers actually use a combination of wireless and wireline components that “are equally 
essential to the operation of the network.”  See CANDAS Application at 12. 
16 Ironically, this is precisely what Mr. Starkey describes at page 24 of his Affidavit as inappropriate, but in 
the context of his discussion of essential facilities (“the extent to which a facility is ‘essential’ should not be 
considered based upon the business plan and/or experience of a single market participant using a particular 
type of technology.”) 
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for pole attachments, of alternative siting options that may be used in the provision of an 

artificially limited subset of downstream wireless services, but that are decidedly inferior 

substitutes for access to the utility’s existing pole network in the context of the relevant 

downstream market of convergent telecommunications services. 

 
Final Product Market Definition Ignores Convergent Nature of Telecommunications 

 
19. The relevant output or downstream final product market in which facilities-based 

service providers (including outdoor DAS to support the deployment of wireless services) 

are increasingly seeking to compete is not the amorphous wireless services market as Dr. 

Yatchew and Mr. Starkey suggest (which, according to Mr. Starkey, include such 

services as very short-range, fixed-location WiFi and limited user, private building 

femtocell applications17). Rather, it is the market for today’s highly dynamic and 

convergent telecommunications services, including high quality, ubiquitous services, in 

which providers (including affiliates of pole-owning utilities) using wireline, wireless and 

hybrid technologies (such as outdoor DAS) increasingly compete in the provision of 

advanced broadband services. The convergent nature of the telecommunications market 

renders distinctions among and between industries and technological platforms, and in 

particular, distinctions between wireline and wireless technology, artificial and fleeting, 

and strongly supports adoption of policies of competitive and technological neutrality.18  

 

20. These concepts were recognized by Dr. Yatchew in the report he submitted in the 

CCTA proceeding19 and by the OEB in its decision in that case.20  Dr. Yatchew identifies 

convergence as a “key trend” in his Affidavit in this case as well,21 but then proceeds, 

largely, to ignore its logical consideration in the competitive market analysis he performs.  

Dr. Yatchew’s CCTA report, as cited above, along with the OEB’s recognition of 

industry convergence and the likely increasing number of attaching entities in the future, 

                                                 
17 See Starkey Affidavit at 33-40. 
18 See FCC 11-50 at ¶42, n. 120 citing MetroPCS at 11 (“[applying the timeline to both wired and wireless 
attachments] is appropriate to ensure a level playing field between wired and wireless providers.”) 
19 See Bridger Mitchell and Adonis Yatchew, Joint Use Agreements for Power Poles:  An Efficient and 
Equitable Standard, Report Prepared for the Electricity Distributors Association and the Canadian 
Electricity Association (August 13, 2004) at 3. 
20 See CCTA Order at 4, 7. 
21 See Yatchew Affidavit at 8. 
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not only refute the market definitions relied on by Dr. Yatchew and Mr. Starkey in this 

case, they also refute the claim “that neither the Board, nor the intervenors, contemplated 

that the ‘attachments’ at issue would include the type of wireless attachments proposed 

by CANDAS.”22 

V. GRANTING ALL CARRIERS THE SAME NON-DISCRIMINATORY RIGHT TO 
ACCESS UTILITY POLES SERVES THE PUBLIC INTEREST 
 
Shared Occupancy of Utility Poles Produces an Economic “Win-Win” 

 
21. Policymakers in both Canada and the U.S. (in the earlier legislative history in 

connection with the 1978 Pole Attachments Act and reiterated in connection with the 

1996 Telecommunications Act), have found sharing arrangements for pole users to be 

efficient, practical, and necessary for the public good.23  Third-party attachments are 

occupying otherwise available but unused capacity on existing poles24 and, as explained 

above, to the extent a utility pole becomes crowded, the capacity to accommodate an 

additional attachment can be readily accessed using normal, customary make-ready 

practices (at the third-party attacher’s expense).  For use of this otherwise available space 

and load-bearing capacity on utility poles, third party attachers are paying well in excess 

of the incremental costs associated with their occupancy, including a fair return on the 

utility’s investment.  Moreover, in addition to charging the regulated attachment rate, the 

utility is able to pass on, to attachers, make-ready charges that recover one-time 

incremental costs of accommodating pole attachments, including the full costs (as 

actually incurred and paid by the utility) associated with rearrangements and pole 

modifications or replacements.  In addition to these charges, the utility may also charge 

an attacher other direct reimbursement fees, including fees for such administrative items 

as application processing, inspections and audits, unauthorized attachments, and 

additional trips to jobs.  Finally, the utility may pass through the costs of removing 

attachments that are unauthorized or abandoned by the attachers and restoring the pole. 
                                                 
22 See Starkey at 20. 
23 See CCTA Order at 3; see also 47 U.S.C. § 224(f) (Supp. II 1996) and S. REP. NO. 95-580, at 16 (1977) 
(“Sharing arrangements minimize unnecessary and costly duplication of plant for all pole users, utilities as 
well as cable companies.”). 
 
24 “CATV offers an income-producing use of an otherwise unproductive and often surplus portion of 
plant.” Id. at 13. 
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22. Because of this additional compensation (which can be quite substantial) over and 

above the regulated rate and because pole upgrades that are paid for by the attacher 

through the make-ready process become the property of the utility, the pole owner (and 

its ratepayers) stand to be made much better off financially after the accommodation of an 

additional attachment. This can occur in any of the following ways:  

• The utility receives revenue from the combination of make-ready and other direct 

fees plus the rental rate, which is in excess of the associated incremental costs it 

incurs, thus providing it (and ratepayers) with a contribution to the cost of 

providing core electric distribution service that it otherwise would not have, but 

for use of available pole capacity;  

 

• When poles are modified or replaced (at the attaching entity’s expense), the utility 

typically ends up with greater available pole capacity as compared with pre-

attachment, because the modified or replacement poles are stronger or in better 

condition; 

 

• The utility has the benefit of a stronger and often a newer pole for its own 

operations at the expense of the attacher and can realize savings (or deferred 

capital expenditures) to its own build-out program;  

 

• With more potential space available on the pole to accommodate additional uses 

and/or users, the utility can realize additional sources of revenue; and 

 

• Existing pole networks, including poles that may not ultimately be used for 

attachments, are subjected to additional inspections and engineering analyses at 

the expense of the attachers; this may serve to alert the pole-owner to safety or 

operational issues, including non-compliance with applicable standards. 

23. Utility ratepayers also stand to benefit directly from the shared use of utility poles.  

The contribution received by the utility for use of otherwise available capacity, or to its 
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capital program through the process of make-ready at the attacher’s expense, should 

translate into a reduced revenue requirement that has to be recovered through regulated 

rates.  The sharing of the utility’s pole network – an asset that has historically been paid 

for and maintained primarily using ratepayer dollars – allows for more effective 

utilization of the asset, and hence a means of effectively enhancing the return on 

ratepayer dollars.  

 

24. Beyond the financial benefits to the parties directly involved with shared pole 

arrangement (i.e., the private good aspect of the transaction), are the significant benefits 

that accrue to society at large.  From a “social welfare” perspective, there is economic 

value to society associated with the efficient use of resources, i.e., the use of resources 

resulting in the lowest overall cost to society and the best possible utilization of those 

resources vis-à-vis alternative uses. As mentioned earlier, utility distribution networks 

(including the pole component) are “natural monopolies,” meaning “economies of scale 

are so persistent that a single firm can serve the market at a lower unit cost than two or 

more firms.”25  As a consequence, the shared use of a utility’s existing distribution 

network results in a lower overall cost to the economy as a whole in terms of the 

consumption of societal resources.  Resources that would otherwise be used 

(unnecessarily and more expensively) to duplicate existing pole networks are, instead, 

freed up and can be put to more productive uses – in particular, ones that can provide 

concrete benefits to consumers – including the utility’s own electric ratepayers – such as 

the provision of new and improved services, at lower prices, to consumers in the 

downstream product markets in which access to utility poles are a key input of 

production.   In the case of utility pole attachments, these benefits are particularly 

significant given the growing importance of the widespread availability of advanced 

broadband services (including mobile services) to the economic, health, education, safety 

and wellbeing of the public. Again, the public welfare includes the utility’s own 

electricity ratepayers as well as the business, educational, medical, cultural, and 

governmental entities upon which they depend.  

                                                 
25 F.M.Scherer, Industrial Market Structure and Economic Performance, Rand McNally, Chicago, 1980, at 
482. 
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25. The more the monopoly owner of poles is allowed to exercise monopoly power over 

the pole network asset – either by  outright denial of access to its network of poles or by 

charging a price for attachment that is too high, relative to economic costs – the greater 

the “deadweight” efficiency loss to society. The possibility of deadweight losses to 

consumers and society is all the more troubling given the relative ease with which cable 

and other third-party attachers have historically been accommodated through a utility’s 

normal and customary make-ready arrangements.   The physical configuration of a 

typical shared utility pole is one in which power, incumbent telephone and cable 

companies, competitive telecommunications carriers, and governmental attachers have 

installed facilities of all manner of shape, size and weight.  Attachments present on utility 

poles, in addition to power, telephone and cable wires, include the following: power 

supplies; signal amplifiers; equipment enclosures; streetlights; private floodlights; traffic 

signals; fire and police call boxes and alarm signal wires; municipal communications 

systems; and antennas.  

 

Public Interest Standard Considers Both Public and Private Benefits of Right to Access 
 
26. Where government regulation of industry occurs, as in the case of public utilities, the 

overarching decision-making criteria to be applied by the regulator is a public interest 

standard.  Applied to the instant proceeding, the public interest standard dictates that the 

appropriate economic and public policy calculus consider the costs and benefits 

associated with granting the same right to access to utility poles for wireless attachments 

as is provided for cable and wireline attachments, not only in terms of the interests of the 

pole owning utility or the third-party seeking access, but also from the perspective of the 

greater public good, including the interests of the ratepayers.  Economists refer to this in 

the context of maximizing social welfare, and such analysis would include, but not be 

limited to, consideration of the respective private benefits to the parties directly involved.   

 

27. The benefits of granting the same right of access to utility poles for wireless 

attachments at regulated rates, terms and conditions as is enjoyed by competing cable and 

wireline telecommunications attachments (and similarly the competitive disadvantages of 
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a denial of such access) are clear.  However, as described above, there are also significant 

benefits to the utility, its ratepayers and society overall of having third-party entities share 

space on utility poles.  This economic reality strongly supports a regulatory policy that 

mandates the same, non-discriminatory right to access utility poles to 

telecommunications attachments and/or attachers, without regard to the technology or 

mix of technologies employed or any other particular aspect of the carrier’s business 

model.  Given the characteristics of poles, there are essentially no costs to society of such 

a policy and any costs incurred by the utility are more than fully recoverable from the 

third-party attacher. 

 
Utility’s Unfettered Discretion Opens Door for Monopoly Abuse and Anti-Competitive 
Behavior 
 
28. The need for effective pole regulation arose in the first instance because pole-owning 

utilities – who by sole virtue of their historical incumbency, including historical 

preferential access to the public rights of ways in which the poles are installed, own and 

control the ubiquitous network of poles to which cable and telecommunications carriers 

have no practical alternative but to attach – have historically used their leverage over the 

existing pole network as the basis for monopoly abuse.  In the new, highly dynamic and 

convergent telecommunications industry, traditional cable and incumbent telephone 

companies are vertically integrated providers of an expanding range of 

telecommunications services including voice telephony, broadband, Internet access and 

mobile wireless services. New entrant telecommunications carriers are directly competing 

against incumbent telephone companies and cable operators but, increasingly, also with 

electric distribution utilities, their affiliates and/or companies in which the utility has an 

interest, whether by ownership or through contractual arrangements. 

 

29. As is the case with wireline attachments, the mere existence of alternatives to 

attaching to utility poles (e.g., the possibility of going underground) does not alter the 

fundamental structural conditions of supply and demand.  As discussed above, the 

various siting options for wireless cited by Mr. Starkey and Dr. Yatchew are inherently 

limited in terms of availability, coverage, connectivity, capacity, and/or other needed 
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functionality and, as such, are demonstratively inferior substitutes for access to the 

utility’s existing ubiquitous network of poles.  Moreover, to the extent it is even possible 

to use those identified options at a scale and scope remotely close to that afforded by 

access to the utility’s pole network, it would likely be prohibitively expensive and 

impractical, creating a substantial barrier to entry for a firm. 26 

 
 

30. In its historical context, and in light of the very significant benefits accruing to the 

public from third-party telecommunications attachment to utility poles, it does not serve 

the public interest to have THESL or any other electricity distributor, as monopoly 

owners of existing distribution pole networks, directly or indirectly impose restrictions, in 

their sole discretion, on the supply of telecommunications services that is available to the 

public.  Nor does it serve the public interest to have utilities exert influence on the 

technology or mix of technologies and on the identities and business models of carriers 

seeking to enter and to compete effectively and sustainably in the telecommunications 

market. Yet, this will be precisely the outcome if electricity distributors are allowed to 

exercise unfettered discretion in deciding which telecommunications attachments or 

carriers get access to their poles and which do not. 

 
31. Any decision by THESL or others to deny access to the wireless attachments of 

outdoor DAS providers would be particularly inefficient and arbitrary given the 

expressed acknowledgement, by THESL in this proceeding, that the CCTA Order 

mandates access for the attachment of the wired components of DAS. Given the 

                                                 
26 Neither economic nor regulatory policy defines barriers to entry as an absolute condition, i.e., one in 
which the constructed barrier prevents the firm (or firms) in question from providing any service in the 
given market.  The economic literature defines barriers to entry in terms of the “condition of entry” or 
“state of potential competition’ from possible new sellers, and as emanating from sources including 
absolute cost advantages, product differentiation advantages, and advantages of scale enjoyed by the 
established firm vis-à-vis the new seller. See Joe S. Bain, Barriers to New Competition, Cambridge, Ma.: 
Harvard University Press,1965 (Bain), p.3. The regulatory literature, most recently in response to the 1996 
U.S. Telecom Act’s mandate for competitive (and technological) neutrality, defines an entry barrier as any 
regulation or policy that “materially inhibits or limits the ability of any competitor or potential competitor 
to compete in a fair and balanced legal and regulatory environment.  See FCC First Report and Order, In 
the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, 
CC Docket 96-98, FCC 96-325 (“FCC Local Competition Order,”), released August 8, 1996, at ¶308-310, 
also FCC Memorandum Opinion and Order, FCC 97-25, re: California Payphone Association Petition for 
Preemption of Ordinance No. 576 NS of the City of Huntington Park, California Pursuant to Section 253(d) 
of the Communications Act of 1934, CCB Pol 96-26, released July 17, 1997, at ¶¶31, 42. 
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underlying natural monopoly cost characteristics of utility poles, the ease with which 

space can be made available, and the public interest benefits (including to ratepayers) 

associated with shared access, giving carriers no alternative but to use markedly inferior 

and more costly alternatives to utility poles for wireless equipment attachments makes no 

sense from an economic or public policy perspective and serves only the very narrowly 

defined, anti-competitive, or pecuniary interest of THESL and the other distributors to the 

detriment of the greater public good. 

 
Valid Safety or Operational Concerns Addressed in Existing Standards For Access  
 
32. Ms. Byrne, in her evidence in this proceeding, cites alleged safety, operational and 

engineering concerns as grounds for THESL’s denial of pole access for wireless 

attachments.27 Such concerns are not unique to wireless equipment or to third party 

attachments generally.  For example, data on alleged “safety violations” associated with 

pole attachments with which I am familiar, have shown violations associated with 

attachments of the utility’s own distribution equipment at the same rate, if not higher, 

than those associated with third-party attachments.  Unlike the utility, third party 

attachers typically face the threat of removal from utility poles if they do not correct an 

identified violation within the timeframe specified in the applicable terms and conditions 

of access.  To the extent they exist, valid concerns related to safety, operational or 

engineering issues associated with wireless equipment are appropriately addressed in the 

same manner as they have been addressed in the case of wireline and other attachments, 

i.e., through adherence to existing electrical safety codes and other objective standards of 

access established over the many years of experience with attachments to utility poles in 

general, and with shared occupancy, in particular.  Indeed, such adherence is typically 

required under standard pole attachment terms and conditions.  Accordingly, such 

concerns are not proper grounds for denying the same non-discriminatory right of access 

to utility poles for all telecommunications carriers, without regard to whether the 

attachments involve wireline or wireless facilities.

                                                 
27 See Byrne Affidavit at ¶¶40 – 46. 
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Act; Amendment of the Commission’s Rules and Policies Governing Pole Attachments, WC Docket No. 07-
245, GN Docket No. 09-51.  Report submitted August 16, 2010, Attachment A to Comments filed by the 
National Cable and Telecommunications Association. 
 
Before the Public Utility Commission of Texas, State Office of Administrative Hearings, Petition of CPS 
Energy for Enforcement Against AT&T Texas and Time Warner Cable Regarding Pole Attachments, 
SOAH Docket No. 473-09-5470, PUC Docket No. 36633, Direct Testimony submitted July 23, 2010. 
 
Before the Kentucky Public Service Commission, In the Matter of: Application of Kentucky Utilities 
Company for An Adjustment of its Base Rates, Case No. 2009-00548, submitted April 22, 2010. 
 
Before the Kentucky Public Service Commission In the Matter of: Application of Louisville Gas and 
Electric Company for An Adjustment of its Electric and Gas Base Rates, Case No. 2009-00549, submitted 
April 22, 2010. 
 
Before the Arkansas Public Service Commission, Coxcom, Inc., D/B/A Cox Communications, 
Complainant  V. Arkansas Valley Electric Cooperative Corporation, Respondent. Docket No. 09-133-C, 
submitted March 17, 2010. 
 
2009 
Before the Circuit Court of the Thirteenth Judicial Circuit in and for Hillsborough County, State of 
Florida, Tampa Electric Company, Plaintiff, vs. Bright House Networks, LLC, Defendant, Case No. 06-
00819, Division L. Expert Report submitted December 30, 2009, Deposition February 2, 2010, Cross-
examination, March 24, 2010. 
 
Before the Superior Court of the State Of Washington for the County of Pacific,, Pacific Utility 
District No. 2 Of Pacific County, Plaintiff, V. Comcast of Washington Iv, Inc., Centurytel of Washington, 
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Inc., and Falcon Community Ventures I, L.P. D/B/A Charter Communications, Defendants, Case No. 07-2-
00484-1, Expert Report submitted September 18, 2009, Reply Report submitted October 16, 2009, 
Deposition December 21, 2009, Deposition December 21, 2009, Cross-examination October 12-13, 2010. 
 
Before the Public Utilities Commission of Ohio, In the Matter of the Application of Duke Energy Ohio, 
Inc., for an Increase in Electric Distribution Rates, Case No. 08-709-EL-AIR,In the Matter of the 
Application of Duke Energy Ohio, Inc., for a Tariff Approval, Case No. 08-710-EL-ATA, In the Matter of 
the Application of Duke Energy Ohio, Inc., for Approval to Change Accounting Methods, Case No. 08-11-
EL-AAM, In the Matter of the Application of Cincinnati Gas & Electric Company for Approval of its Rider 
BDP, Backup Delivery Point, Case  No. 06-718-EL-ATA, filed February 26, 2009. 
 
2008 
Before the Arkansas Public Service Commission, In the Matter of a Rulemaking Proceeding to Establish 
Pole Attachment Rules In Accordance With Act 740 of 2007, Docket No. 08-073-R, filed May 13, 2008, 
reply filed June 3, 2008, Cross-examination   June 10, 2008. 
 
 
Before the Federal Communications Commission, In the Matter of Implementation of Section 224 of the 
Act; Amendment of the Commission’s Rules and Policies Governing Pole Attachments, WC Docket No. 07-
245, RM 11293, RM 11303, filed March 7, 2008, reply filed April 22, 2008. 
 
2006 
Before the State of New Jersey Board of Public Utilities, Office of Administrative Law, in the Matter of 
the Verified Petition of TCG Delaware Valley, Inc. and Teleport Communications New York for an Order 
Requiring PSE&G Co. to Comply with the Board’s Conduit Rental Regulations, OAL Docket PUC 1191-
06, BPU Docket No. EO0511005, filed September 29, 2006; rebuttal filed November 17, 2006. 
 
Before the Federal Communications Commission, In the Matter of Florida Cable Telecommunications 
Association, Inc., Comcast Cablevision of Panama City, Inc.; Mediacom Southeast, L.L.C.; and Cox 
Communications Gulf, L.L.C.; Complainants v. Gulf Power Company, Respondent. EB Docket No. 04-381.  
Testimony on behalf of Complainants filed March 31, 2006, Deposition March 15, 2006, Cross-
Examination April 26-27, 2006. 
 
2005 
Before the United States District Court for the Eastern District of New York, Coastal Communication 
Service, Inc. and Telebeam Telecommunications Corporation, Plaintiffs - against –The City of New York 
and New York City Department of Information Technology and  Telecommunications, 02 Civ. 2300 (RJD) 
(SMG), Expert Report filed February 4, 2005; Rebuttal Expert Report, filed August 29, 2005, Deposition 
December 1, 2005. 
 
2004 
Before the Ontario Energy Board, In the Matter of the Ontario Energy Board Act 1998, S.O.1998, c.15, 
(Schedule B); and In the Matter of an Application pursuant to section 74 of the Ontario Energy Board Act, 
1998 by the Canadian Cable Television Association for an Order or Orders to amend the licenses of 
electricity distributors, RP-2003-024, Reply Evidence, filed September 27, 2004 (jointly with Paul Glist), 
Cross-examination October 26-27, 2004. 
 
2003 
Before the United States District Court for the Southern District of California, Level 3 
Communications, LLC v. City of Santee, Civil Action No. 02-CV-1193, Rebuttal Expert Report,  
 filed July 18, 2003. 
 
2002 
Before the New York State Public Service Commission,  In the Matter of  the Cable Television & 
Telecommunications Association of  New York, Inc., Petitioner, v. Verizon  New York, Inc., Respondent, 
Case 02-M-1636, Affidavit filed December 19, 2002. 



  
 
 

 8

 
Before the West Virginia Public Service Commission, Community Antenna Service, Inc. v. Charter 
Communications, Case No. 01-0646-CTV-C, Live Direct Testimony and Cross-examination, June 12, 
2002. 
 
Before the Public Service Commission of the District of Columbia, Comcast Cablevision of the District, 
L.L.C., Complainant, v. Verizon Communications Inc. – Washington, D.C., Respondent, Formal Case No. 
1006, Direct Testimony filed June 11, 2002;  Rebuttal Testimony filed June 24, 2002. 
Before the Federal Communications Commission, in Cavalier Telephone, LLC, Complainant, v. Virginia 
Electric & Power Co., D/b/a Dominion Virginia Power, Respondent, Case No. EB-02-MD-005, Declaration filed 
May 21, 2002. 
 
Before the Puerto Rico Telecommunications Regulatory Board, in Re: Petition of Centennial Puerto 
Rico License Corp. for arbitration pursuant to Sections 252(b) of the Telecommunications Act of 1996 to 
Establish an Interconnection Agreement with Puerto Rico Telephone Company, on behalf of Centennial 
Puerto Rico License Corp., Direct Testimony filed April 16, 2002; Deposition  May 7, 2002, May 14, 2002; 
Reply Testimony filed May 20, 2002, Cross-examination May 22, 2002. 
 
Before the Federal Energy Regulatory Commission, in Re: In the Matter of Transcontinental Gas Pipe 
Line Corporation, Docket No. RP01-245, on behalf of the University of Maryland-College Park, Johns 
Hopkins University and Johns Hopkins University Health System, and the North Carolina Utilities 
Commission, Cross-answering Testimony filed January 23, 2002; Rebuttal Testimony filed May 31, 2002, 
Cross-examination July 31, 2002. 
 
2001 
Before the United States District Court for the Northern District of New York, TC Systems, Inc. and 
Teleport Communications-New York vs. Town of Colonie,  New York, Civil Action No. 00-CV-1972, 
Expert Report filed November 16, 2001; Deposition December 7, 2001, Rebuttal Expert Report filed 
December 20, 2001, Deposition January 9, 2002. 
 
Before the Federal Energy Regulatory Commission, in Re: In the Matter of Transcontinental Gas Pipe 
Line Corporation, Docket No. RP01-245, on behalf of the University of Maryland-College Park, Johns 
Hopkins University and Johns Hopkins University Health System, and the North Carolina Utilities 
Commission, filed November 15, 2001. 
 
Before the Public Service Commission of the District of Columbia, Comcast Cable Communications, 
Inc. d/b/a/Comcast Cable of Washington, D.C., Complainant, v. Verizon Communications Inc. – 
Washington, D.C., Respondent, filed September 21, 2001.  
 
Before the Public Utility Commission of Texas, State Office of Administrative Hearings, SOAH Docket 
No. 473-00-1014, PUC Docket No. 22349, Application of Texas-New Mexico Power Company for 
Approval of Unbundled Cost of Service Rate Pursuant to PURA § 39.201and Public Utility Commission 
Substantive Rule §25.344, on behalf of Cities Served by Texas-New Mexico Power, filed January 25, 2001. 
 
2000 
Before the Puerto Rico Telecommunications Regulatory Board, in AT&T of Puerto Rico, Inc. et al v. 
Puerto Rico Telephone Company, Inc.,Re: Dialing Parity,  Docket Nos. 97-Q-0008, 98-Q-0002, on behalf 
of Lambda Communications Inc., Cross-examination October 19-20, 2000. 
 
Before the Department of Telecommunications and Energy of the Commonwealth of Massachusetts,  
Docket No. DTE 98-57 – Phase III, Re: Bell Atlantic- Massachusetts Tariff No. 17 Digital Subscriber Line 
Compliance Filing and Line Sharing Filing, (Panel Testimony with Joseph Riolo, Robert Williams, and 
Michael Clancy) on behalf of Rhythms Links Inc. and Covad Communications Company, filed July 10, 
2000. 
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Before the New York State Public Service Commission in Re: Proceeding on Motion of the Commission 
to Examine New York Telephone Company’s Rates for Unbundled Network Elements on behalf of the Cable 
Television & Telecommunications Association of New York, Inc., Direct Testimony filed June 26, 2000, 
Supplemental Testimony filed November 29, 2000.  
 
Before the Maryland Public Service Commission, on behalf of Rhythms Links Inc. and Covad 
Communications Company, filed jointly with Terry L. Murray and Richard Cabe, May 5, 2000. 
 
Before the Public Utility Commission of Texas, in Re: Proceeding to Examine Reciprocal Compensation 
Pursuant to Section 252 of the Federal Telecommunications Act of 1996, CC Docket No. 21982, on behalf 
of AT&T Communications of Texas, L.P., TCG Dallas, and Teleport Communications Houston, Inc., filed 
March 31, 2000. 
 
Before the Federal Communications Commission, in Re: In the Matter of Price Caps Performance 
Review for Local Exchange Carriers, Access Charge Reform, CC Dockets 94-1, 96-262, on behalf of Ad 
Hoc Telecommunications Users Committee, filed January 24, 2000. 
 
Before the Federal Energy Regulatory Commission, in Re: In the Matter of Northern Border Pipeline 
Company, on behalf of the Canadian Association of Petroleum Producers and the Alberta Department of 
Resource Development, filed January 20, 2000. 
 
1999 
Before the Connecticut Department of Public Utilities, in Re: Evaluation and Application to Modify 
Franchise Agreement by SBC Communications Inc., Southern New England telecommunications 
Corporation and SNET Personal Vision, Inc., Docket No. 99-04-02, on behalf of the Office of Consumer 
Counsel, filed June 22, 1999; cross- examination July 8, 1999 
 
Before the Illinois Commerce Commission, in Re: Illinois Commerce Commission on its own Motion v. 
Illinois Bell Telephone Company; et al: Investigation into Non-Cost Based Access Charge Rate Elements in 
the Intrastate Access Charges of the Incumbent Local Exchange Carriers in Illinois, Illinois Commerce 
Commission on its own Motion Investigation into Implicit Universal Service Subsidies in Intrastate Access 
Charges and to Investigate how these Subsidies should be Treated in the Future, Illinois Commerce 
Commission on its own motion Investigation into the Reasonableness of the LS2 Rate of Illinois Bell 
Telephone Company, Docket No. 97-00601, 97-0602, 97-0516, Consolidated, on behalf of City of Chicago, 
filed January 4, 1999; rebuttal February 17, 1999. 
 
Before the Puerto Rico Telecommunications Regulatory Board, in Re: In the Matter of Arbitration of 
Interconnection Rates, Terms and Conditions between Centennial Wireless PCS Operations Corp., Lambda 
Communications Inc., and the Puerto Rico Telephone Company, behalf of Centennial Wireless PCS 
Operations Corp. and Lambda Communications Inc., cross-examination February 16, 1999. 
 
1998 
Before the California Public Utilities Commission, in Re: In the Matter of the Application of Pacific Bell 
(U 1001 C), a Corporation, for Authority for Pricing Flexibility and to Increase Prices of Certain Operator 
Services, to Reduce the Number of Monthly Assistance Call Allowances, and Adjust Prices for Four 
Centrex Optional Features, Application No. 98-05-038, on behalf of County of Los Angeles, filed 
November 17, 1998, cross-examination, December 9, 1998. 
 
Before the Puerto Rico Telecommunications Regulatory Board, in Re: In the Matter of PRTC’s Tariff 
K-2 (Intra-island access charges), Docket no. 97-Q-0001, 97-Q-0003, on behalf of Lambda 
Communications, Inc., filed October 9, 1998, cross-examination October 9, 1998. 
 
Before the Connecticut Department of Public Utility Control, in Re: Application of the Southern New 
England Telephone Company, Docket no. 98-04-03, on behalf of the Connecticut Office of Consumer 
Counsel, filed August 17, 1998, cross-examination February 18, 1999. 
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Before the California Public Utilities Commission, in Re: Pacific Gas & Electric General Rate Case, 
A.97-12-020, on behalf of Office of Rate Payers Advocates CA PUC, filed June 8, 1998. 
 
1997 
Before the South Carolina Public Service Commission, in Re: Proceeding to Review BellSouth 
Telecommunications, Inc.’s Cost for Unbundled Network Elements, Docket no. 97-374-C, on behalf of the 
South Carolina Cable Television Association, filed November 17, 1997. 
 
Before the State Corporation Commission of Kansas, in Re: In the Matter of and Investigation to 
Determine whether the Exemption from Interconnection Granted by 47 U.S.C. 251(f) should be Terminated 
in the Dighton, Ellis, Wakeeney, and Hill City Exchanges, Docket No. 98-GIMT-162-MIS, on behalf of 
Classic Telephone, Inc., filed October 23, 1997. 
 
Before the Georgia Public Services Commission, in Re: Review of Cost Studies, Methodologies, and 
Cost-Based Rates for Interconnection and Unbundling of BellSouth Telecommunications Services, Docket 
No. 7061-U, on behalf of the Cable Television Association of Georgia, filed August 29, 1997, cross-
examination September 19, 1997. 
 
Before the Federal Communications Commission, in Re: In the Matter of Price Caps Performance 
Review for Local Exchange Carriers, Access Charge Reform, CC Dockets 94-1, 96-262, on behalf of Ad 
Hoc Telecommunications Users Committee, filed July 11, 1997. 
 
Before the Federal Communications Commission, in Re: In the Matter of Amendment of Rules and 
Policies Governing Pole Attachments, CS Docket 97-98, on behalf of NCTA, filed June 27, 1997. 
 
Before the Public Utilities Commission of the State of California, in Re: Rulemaking on the 
Commission’s Own Motion to Govern Open Access to Bottleneck Services and Establish a Framework for 
Network Architecture Development of Dominant Carrier Networks, R.93-04-003, I.93-04-002AT&T, filed 
March 19, 1997, reply April 7, 1997. 
 
Before the Puerto Rico Telecommunications Regulatory Board, in Re: In the Matter of Centennial 
Petition for Arbitration with PRTC, on behalf of Centennial Cellular Corporation, filed February 14, 1997, 
supplemental March 10, 1997. 
 
Before the Federal Communications Commission, in Re: In the Matter of Access Charge Reform, CC 
Docket 96-262, on behalf of AT&T, filed January 29, 1997, reply February 14, 1997. 
 
1996 
Before the New Jersey Board of Public Utilities, in Re: In the Matter of the Investigation Regarding 
Local Exchange Competition for Telecommunications Services, TX95120631, on behalf of New Jersey 
Cable Television Association, filed on August 30, 1996, reply September 9, 1997, October 20, 1997, cross-
examination September 12, 1996, December 20, 1996. 
 
Before the State Corporation Commission of the State of Kansas, in Re: In the Matter of a General 
Investigation Into Competition Within the Telecommunications Industry in the State of Kansas, 190, 492-U 
94-GIMT-478-GIT, on behalf of Kansas Cable Telecommunications Association, Inc., filed July 15, 1996, 
cross-examination August 14, 1996. 
 
Before the Federal Communications Commission, in Re: Price Caps Performance Review for Local 
Exchange Carriers, CC Docket 94-1, on behalf of Ad Hoc Telecommunications Users Committee, filed 
July 12, 1996. 
 
Before the State Corporation Commission of the State of Kansas, in Re: In the Matter of a General 
Investigation Into Competition Within the Telecommunications Industry in the State of Kansas, 190, 492-U 
94-GIMT-478-GIT, on behalf of Kansas Cable Telecommunications Association, Inc., filed June 14, 1996, 
cross-examination August 14, 1996. 
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Before the Federal Communications Commission, in Re: In the Matter of Implementation of the Local 
Competition Provisions of Telecommunications Act of 1996, CC Docket 96-98, filed May 1996. 
 
Before the Federal Communications Commission, in Re: Puerto Rico Telephone Company (Tariff FCC 
No, 1),Transmittal No. 1, on behalf of Centennial Cellular Corp., filed April 29, 1996. 
 
Before the United States District Court for the Eastern District of Tennessee at Greeneville, in Re: 
Richard R. Land, Individually and d/b/a The Outer Shell, and on behalf of all others similarly situated, 
Plaintiffs, vs. United Telephone-Southeast, Inc., Defendant, CIV 2-93-55, filed December 7, 1996. 

 
1995 
Before the Federal Communications Commission, in Re: Bentleyville Telephone Company Petition and 
Waiver of Sections 63.54 and 63.55 of the Commission’s Rules and Application for Authority to Construct 
and Operate, Cable Television Facilities in its Telephone Service Area, W-P-C-6817, on behalf of the 
Helicon Group, L.P. d/b/a Helicon Cablevision, filed November 2, 1995.   
 
Before the US District Court for the Eastern District of Tennessee, in Re: Richard R. Land, Individually 
and d/b/a The Outer Shell, and on behalf of all others similarly situated, Plaintiffs, vs. United Telephone-
Southeast, Inc., Defendant, 2-93-55, Class Action, filed June 12, 1995. 
 
Before the Connecticut Department of Public Utility Control, in Re: Application of SNET Company for 
approval to trial video dial tone transport and switching, 95-03-10, on behalf of New England Cable TV 
Association, filed May 8, 1995, cross-examination May 12, 1995. 
 
Before Canadian Radio-Television and Telecommunications Commission, in Re: CRTC Order in 
Council 1994-1689, Public Notice CRTC 1994-130 (Information Highway), filed March 10, 1995. 
 
Before the Federal Communications Commission, in Re: GTE Hawaii’s Section 214 Application to 
provide Video Dialtone in Honolulu, Hawaii, W-P-C- 6958, on behalf of Hawaii Cable TV Association, 
filed January 17, 1995 (Reply to Amended Applications). 
 
Before the Federal Communications Commission, in Re: GTE Hawaii’s Section 214 Application to 
provide Video Dialtone in Ventura County, W-P-C 6957, on behalf of the California Cable TV Association, 
filed January 17, 1995 (Reply to Amended Applications). 
 
Before the Federal Communications Commission, in Re: GTE Florida’s Section 214 Application to 
Provide Video Dialtone in the Pinellas County and Pasco County, Florida areas, W-P-C 6956, on behalf of 
Florida Cable TV Association, filed January 17, 1995 (Reply to Amended Applications). 
 
Before the Federal Communications Commission, in Re: GTE Virginia’s Section 214 Application to 
provide Video Dialtone in the Manassas, Virginia area, W-P-C 6956, on behalf of Virginia Cable TV 
Association, filed January 17, 1995 (Reply to Amended Applications). 
 
1994 
Before the Federal Communications Commission, in Re: NET’s Section 214 Application to provide 
Video Dialtone in Rhode Island and Massachusetts, W-P-C 6982, W-P-C 6983, on behalf of New England 
Cable TV Association, filed December 22, 1994 (Reply to Supp. Responses). 
 
Before the State Corporation Commission of the State of Kansas, in Re: General Investigation into 
Competition, 190, 492-U 94-GIMT-478-GIT, on behalf of Kansas CATV Association, filed November 14, 
1994, cross-examination December 1, 1994. 
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Before the Federal Communication Commission, in Re: Carolina Telephone’s Section 214 Application 
to provide Video Dialtone in areas of North Carolina, W-P-C 6999, on behalf of North Carolina Cable TV 
Association, filed October 20, 1994, reply November 8, 1994.  
 
Before the Federal Communication Commission, in Re: NET’s Section 214 Application to provide Video 
Dialtone in Rhode Island and Massachusetts, W-P-C 6982, W-P-C 6983, on behalf of New England Cable 
TV Association, filed September 8, 1994, reply October 3, 1994. 
 
Before the California Public Utilities Commission, in Re: Petition of GTE-California to Eliminate the 
Preapproval Requirement for Fiber Beyond the Feeder, I.87-11-033, on behalf of California Bankers 
Clearing House, County of LA, filed August 24, 1994. 
 
Before the Federal Communications Commission, in Re: BellSouth Telecommunications Inc., Section 
214 Application to provide Video Dialtone in Chamblee, GA and Dekalb County, GA, W-P-C 6977, on 
behalf of Georgia Cable TV Association, filed August 5, 1994. 
 
Before the Federal Communications Commission, in Re: Bell Atlantic Telephone Companies Section 214 
Application to provide Video Dialtone within their Telephone Services Areas, W-P-C 6966, on behalf of 
Mid Atlantic Cable Coalition, filed July 28, 1994, reply August 22, 1994. 
Before the Federal Communication Commission, in Re: GTE Hawaii’s 214 Application to provide Video 
Dialtone in Honolulu, Hawaii, W-P-C 6958, on behalf of Hawaii Cable TV Association, filed July 1, 1994, 
and July 29, 1994. 
 
Before the Federal Communication Commission, in Re: GTE California’s Section 214 Application to 
provide Video Dialtone in Ventura County, W-P-C 6957, on behalf of California Cable TV Association, 
filed July 1, 1994, and July 29, 1994. 
 
Before the Federal Communication Commission, in Re: GTE Florida’s 214 Application to provide Video 
Dialtone in the Pinellas and Pasco County, Florida areas, W-P-C 6956, on behalf of Florida Cable TV 
Association, filed July 1, 1994, and July 29, 1994. 
 
Before the Federal Communication Commission, in Re: GTE Virginia’s 214 Application to provide 
Video Dialtone in the Manassas, Virginia area, W-P-C 6955, on behalf of the Virginia Cable TV 
Association, filed July 1, 1994, and July 29, 1994.   
 
Before the Federal Communications Commission, in Re: US WEST’s Section 214 Application to provide 
Video Dialtone in Boise, Idaho and Salt Lake City, Utah, W-P-C 6944-45, before the Idaho and Utah Cable 
TV Association, filed May 31, 1994. 
 
Before the Federal Communication Commission, in Re: US WEST’s Section 214 Application to provide 
Video Dialtone in Portland, OR; Minneapolis, St. Paul, MN; and Denver, CO, W-P-C 6919-22, on behalf 
of Minnesota & Oregon Cable TV Association, filed March 28, 1994.  
 
Before the Federal Communications Commission, in Re: Ameritech’s Section 214 Application to provide 
Video Dialtone within areas in Illinois, Indiana, Michigan, Ohio, and Wisconsin, W-P-C-6926-30, on 
behalf of Great Lakes Cable Coalition, filed March 10, 1994, reply April 4, 1994. 
 
Before the Federal Communications Commission, in Re: Pacific Bell’s Section 214 Application to 
provide Video Dialtone in Los Angeles, Orange County, San Diego, and Southern San Francisco Bay 
areas, W-P-C-6913-16, on behalf of Comcast/Cablevision Inc., filed Feb. 11, 1994, reply March 11, 1994. 
 
Before the Federal Communications Commission, in Re: SNET’s Section 214 Application to provide 
Video Dialtone in Connecticut, W-P-C 6858, on behalf of New England Cable TV Association, filed 
January 20, 1994, reply February 23, 1994. 
 
1993 
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Before the Arkansas Public Service Commission, in Re: Earnings Review of Southwestern Bell 
Telephone Company, 92-260-U, on behalf of Arkansas Press Association, filed September 2, 1993. 
 
Before the United States District Court for the Eastern District of Tennessee at Greenville, in Re: Cleo 
Stinnett, et al. Vs. BellSouth Telecommunications, Inc. d/b/a/ South Central Bell Telephone Company, 
Defendant, Civil Action No 2-92-207, Class Action, cross-examination May 10, 1993, and Feb. 10, 1994. 
 
Before the Federal Communications Commission, in Re: NJ Bell’s Section 214 Application to provide 
Video Dialtone service within Dover Township, and Ocean County, New Jersey, W-P-C-6840, on behalf of 
New Jersey Cable TV Association, filed January 21, 1993. 
 
1992 
Before the New Jersey Board of Regulatory Commissioners, in Re: NJ Bell Alternative Regulation, 
T092030358, on behalf of NJ Cable TV Association, filed September 21, 1992. 
 
Before the New Hampshire Public Utilities Commission, in Re: Generic competition docket, DR 90-002, 
on behalf of Office of the Consumer Advocate, filed May 1, 1992, reply July 10, 1992, Surrebuttal August 
21, 1992. 
 
Before the New Jersey General assembly Transportation, Telecommunications, and Technology 
Committee, Concerning A-5063, on behalf of NJ Cable TV Association, filed January 6, 1992. 
1991 
Before the New Jersey Senate Transportation and Public Utilities Committee, in Re: Concerning 
Senate Bill S-3617, on behalf of New Jersey  Cable Television Association, filed December 10, 1991. 
 
Before the 119th Ohio General Assembly Senate Select Committee on Telecommunications 
Infrastructure and Technology, in Re: Issues Surrounding Telecommunications Network Modernization, 
on behalf of the Ohio Cable TV Association, filed March 7, 1991. 
 
Before the Tennessee Public Service Commission, in Re: Master Plan Development and TN Regulatory 
Reform Plan, on behalf of TN Cable TV Association, filed February 20, 1991.  
 
1990 
Before the Tennessee Public Service Commission, in Re: Earnings Investigation of South Central Bell, 
90-05953, on behalf of the TN Cable Television Association, filed September 28, 1990.  
 
Before the New York Public Service Commission, in Re: NYT Rates, 90-C-0191, on behalf of User 
Parties NY Clearing House Association, filed July 13, 1990, Surrrebuttal July 30, 1990. 
 
Before the Louisiana Public Service Commission, in Re: South Central Bell Bidirectional Usage Rate 
Service, U-18656, on behalf of Answerphone of New Orleans, Inc., Executive Services, Inc., King 
Telephone Answering Service, et al, filed January 11, 1990. 
 
1989 
Before the Georgia Public Service Commission, in Re: Southern Bell Tariff Revision and Bidirectional 
Usage Rate Service, 3896-U, on behalf of Atlanta Journal Const./Voice Information Services Company, 
Inc., GA Association of Telemessaging Services, Prodigy Services, Company, Telnet Communications, 
Corp., filed November 28, 1989. 

 
Before the New York State Public Service Commission, in Re: NYT Co. - Rate Moratorium Extension - 
Fifth Stage Filing, 28961 Fifth Stage, on behalf of User Parties NY Clearing House Association Committee 
of Corporate Telecommunication Users, filed October 16, 1989. 
 
Before the Delaware Public Service Commission, in Re: Diamond State Telephone Co. Rate Case, 86-20, 
on behalf of DE PSC, filed June 16, 1989. 
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Before the Arizona Corporation Committee, in Re: General Rate Case, 86-20, on behalf of Arizona 
Corporation Committee, filed March 6, 1989. 
 
1988 
Before New York State Public Service Commission, in Re: NYT Rate Moratorium Extension, 28961, on 
behalf of Capital Cities/ ABC, Inc., AMEX Co., CBS, Inc., NBC, Inc., filed December 23, 1988. 
 
1989 
Before Rhode Island Public Utilities Commission, in Re: New England Telephone, 1475, on behalf of RI 
Bankers Association, filed August 11, 1987, cross-examination August 21, 1987. 
 
Before the New York State Public Service Commission, in Re: General Rate Case Subject to Competition, 
29469, on behalf of AMEX Co., Capital Cities/ ABNC, Inc., NBC, Inc., filed April 17, 1987, cross-
examination May 20, 1987. 
 
Before the Minnesota Public Utilities Commission, in Re: Northwestern Bell, P-421/ M-86-508, on behalf 
of MN Bus. Utilities Users Counsel, filed February 10, 1987, cross-examination March 5, 1987. 
 
1986 
Before the Kansas Public Utilities Commission, in Re: Southwestern Bell, 127, 140-U, on behalf of Boeing 
Military, et al., filed August 15, 1986. 
 
1985 
Before the Washington Utilities and Transportation Commission, in Re: Cost of Service Issues bearing 
on the Regulation of Telecommunications Company, on behalf of US Department of Energy, filed November 
18, 1985 (Reply Comments). 
 
1984 
Before the Maine Public Utilities Commission, in Re: New England Telephone, 83-213, on behalf of 
Staff, ME PUC, filed February 7, 1984, cross-examination March 16, 1984. 
 
Before the Kentucky Public Service Commission, in Re: South Central Bell, U-4415, on behalf of MS 
PSC, filed January 24, 1984, cross-examination February 1984. 
 
1983 
Before the Kentucky Public Service Commission, in Re: South Central Bell, 8847, on behalf of KY PSC, 
filed November 28, 1983, cross-examination December 1983. 
 
Before the Florida Public Service Commission, in Re: Southern Bell Rate Case, 820294-TP, on behalf of 
Florida Department of General Services, FL Ad Hoc Telecommunications Users, filed March 21, 1983, 
cross-examination May 5, 1983. 
 
1982 
Before the Maine Public Utilities Commission, in Re: New England Telephone, 82-142, on behalf of 
Staff, ME PUC, filed November 15, 1982, cross-examination December 9, 1982. 
 
Before the Kentucky Public Service Commission, in Re: South Central Bell, 8467, on behalf of the 
Commonwealth of Kentucky, cross-examination August 26, 1982. 
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AFFIDAVIT OF PATRICIA D. KRAVTIN 

 

COMMONWEALTH OF MASSACHUSETTS  ) 
       ) 

COUNTY OF ESSEX     ) 

 

 I, PATRICIA D. KRAVTIN, being first duly sworn, under penalty of perjury, to 

hereby declare the following: 

 

Introduction and Qualifications 

 
1. My name is Patricia D. Kravtin.  My business address is 57 Phillips Avenue, 

Swampscott, Massachusetts.  I am an economist in private practice specializing in the 

analysis of telecommunications regulation and markets. 

 

2. I have testified or served as an expert in proceedings before over thirty state 

regulatory commissions.  I have also provided expert testimony and reports in 

proceedings before the Federal Communications Commission (“FCC”), the Federal 

Energy Regulatory Commission (“FERC”), and before international agencies including 

the Canadian Radio-television and Telecommunications Commission, the Ontario Energy 

Board, and the Guam Public Utilities Commission.  In addition, I have testified as an 

expert witness in antitrust litigation in federal district courts, and also before a number of 

state legislative committees.  A detailed resume summarizing my educational background 

and previous experience, including a listing of the proceedings I have testified in and the 

reports I have authored, is provided in Attachment 1 to this Affidavit.   

 

3. Over the course of my career, I have been actively involved in a number of state 

and federal regulatory commission proceedings involving cost methodologies and the 

allocation of costs of incumbent local exchange carriers (“ILECs”) and electric utilities.  
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One local network component, essential for the provision of competitive communications 

services, with which I am also very familiar, is access to poles, ducts, conduits, and 

rights-of-way.  I have testified extensively on matters pertaining to these essential 

facilities before state and federal regulatory agencies and district courts, including those 

in Florida, New York, California, Washington, and North Carolina.  I have submitted 

reports in pole proceedings before the FCC, including both rounds of its most recent pole 

rulemaking proceeding, In the Matter of Implementation of Section 224 of the Act; A 

National Broadband Plan for our Future, Opinion and Further Notice of Proposed 

Rulemaking, WC Docket No. 07-245, GN Docket No. 09-51, rel. May 20, 2010 (FCC 

2010 FNRPM) and In the Matter of Implementation of Section 224 of the Act; 

Amendment of the Commission’s Rules and Policies Governing Pole Attachments, WC 

Docket No. 07-245, RM 11293, RM 11303, re. Nov. 20, 2007 (FCC 2007 NPRM 

Proceeding).  In 2006, I submitted testimony and was subject to live cross-examination 

before the FCC’s Chief Administrative Law Judge, on issues pertaining to utility 

compensation for pole attachments in In the Matter of Florida Cable 

Telecommunications Association, Inc., et. al. v. Gulf Power Company, Initial Decision, 

FCC 07D-01, 22 FCC Rcd 1997 (2007) aff’d, FTCA v. Gulf Power, FCC 07D-01, 

2011 FCC LEXIS 1384 (Apr. 12, 2011) (“FCTA”).     

 

4. I have served as an expert or advisor on pole attachment matters in proceedings 

involving investor-owned utilities, non-profit consumer-owned utilities, and municipally-

owned utilities, and before the following state regulatory commissions: the Kentucky 

Public Service Commission, the Arkansas Public Service Commission, the Public 

Utilities Commission of Ohio, the Public Utilities Commission of Texas, the Georgia 

Public Service Commission, the South Carolina Public Service Commission, the Public 

Service Commission of the District of Columbia, the New Jersey Board of Public 

Utilities, and the New York Public Service Commission.  I have also been actively 

involved in related issues pertaining to broadband deployment.  I have authored a number 

of reports dealing with this subject and participated as a grant reviewer for the Broadband 

Technology Opportunities Program (“BTOP”) administered by National 

Telecommunications and Information Administration (“NTIA”). 
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Assignment and Summary of Affidavit 

 

5. I was asked by the Virginia Cable Telecommunications Association (“VCTA”) to 

address matters raised in this proceeding relating to the most appropriate pole attachment 

rental rates that electric cooperatives should be able to charge cable companies and other 

broadband service providers from an economic and public policy perspective.   The 

matters addressed in my affidavit respond, in particular, to questions one, two, eight, and 

nine in the State Corporation Commission’s (“SCC”) April 15, 2011 Order Establishing 

Proceeding and Scheduling Hearing.  These questions seek comments concerning the 

most appropriate methodology and formula for determining appropriate pole rental 

charges for electric cooperatives, including the FCC methodology; what constitutes just 

and reasonable compensation for pole attachments; and the appropriateness of 

proportionate sharing of the full costs associated with utility poles. 

 

6. As an economist with experience in determining just and reasonable rates for pole 

attachment rentals, it is my opinion that the most appropriate methodology for 

determining the economically appropriate just and reasonable rental rate that an electric 

cooperative (or an investor-owned or municipally-owned utility for that matter) may 

charge cable operators and other broadband providers to attach to its poles is the FCC 

Cable Rate Formula.  Accordingly, my affidavit includes a discussion of the economic 

and public policy justification for the FCC methodology, a description of the basic 

components of that formula, and the proper application of that formula to electric 

cooperatives. As part of my affidavit, I will provide a representative calculation of a just 

and reasonable pole attachment rate applicable to electric cooperatives using the FCC 

methodology and publically available data from the Rural Utilities Service (“RUS”) 

Financial and Operating Report and the SCC Annual Tax Report of Electric Companies. 

 

7. As described in this affidavit, my calculations indicate just and reasonable pole 

rental rates applicable to electric cooperatives in the range of $5 -$7.  These rates are in 

the vicinity of rates charged by investor owned utilities (“IOUs”) in the state of Virginia 

that are subject to federal Section 224 pole regulation.  This is not a surprising result, 
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given the homogeneity of pole plant, i.e., generally speaking, “a pole is a pole.” In my 

opinion, rates set any higher than those calculated under a proper applications of the 

Cable Rate Formula, such as presented in my affidavit, would be economically inefficient 

and thwart competition, hinder broadband deployment and service innovation, and serve 

to deprive citizens of the Commonwealth of Virginia of the important economic 

development benefits that broadband is now commonly acknowledged to provide. 

 

8. That the just and reasonable rates produced by an economically appropriate 

application of the Cable Rate Formula may be lower than  rate levels previously 

“negotiated” between electric cooperatives and  cable companies, and/or “market 

benchmark” rates set by other monopoly pole owners, is not a valid economic or public 

policy concern.  Consistent with economic cost causation principles (i.e., entity causally 

responsible for the incurrence of the cost pays a rate that recovers the cost), and as found 

by the FCC and the courts on various occasions, rates calculated using the Cable Rate 

Formula are much more than fully compensatory to the pole owner and do not subsidize 

the services provided by attaching entities.  To allow an electric cooperative to charge an 

even higher rate, at best, serves only the very limited private financial interest of the 

cooperative, but not the greater public good.  The latter is best served by adoption of the 

Cable Rate Formula.  For the reasons set forth in this affidavit, the Cable Rate Formula - 

as opposed to the pre-April 7, 2011 Telecom Rate Formula or any of the other alternative 

methodologies frequently advanced by electric utilities in support of a higher pole rate - 

provides the most economically efficient and effective methodology for achieving the 

important public policy goals of broadband deployment and competition. 

The economic and public policy rationale for effective pole rate regulation, 

and that gave rise to the FCC Cable Rate Formula, applies as forcefully to 

electric cooperatives as to their investor-owned counterparts. 

 
9. The need for effective pole regulation has arisen because pole-owning utilities - 

electric cooperatives, investor-owned utilities (“IOUs”), and municipally-owned 

(“MOUs”) alike - by virtue of their historical incumbency, own and control existing pole 

plant to which cable operators and other third-parties have no practical alternative but to 

attach.   Poles and conduits are recognized in the economic and regulatory literature, as 
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well as by the courts, as “essential facilities” that serve as bottlenecks to facilities-based 

competition in telecommunications and cable television markets.1   Where a utility has 

absolute control over essential bottleneck facilities, as in the absence of effective pole 

regulation, pole-owning utilities are in a position to limit access to these essential 

bottleneck facilities and/or to extract excessive monopoly rents.2  In addition, this control 

of the essential bottleneck pole facility effectively affords the utility a key gatekeeper role 

with respect to the roll-out and availability of new or advanced internet and broadband 

services in its service area. 

 

10. Where competitive market conditions do not exist (as is the case with pole 

attachments and in the absence of effective regulatory involvement), there are no external 

pressures or self-imposed discipline on the utility to constrain the prices it charges for 

these bottleneck facilities to levels remotely approximating marginal costs - the true 

economic costs to the utility of third party attachment on otherwise vacant space on its 

poles. Under these conditions, it makes no sense to talk in terms of a “free market” rate.  

Instead, rates are being set in a grossly unbalanced negotiating environment where the 

pole owner, regardless of its size, has an inordinate amount of leverage over third-party 

attachers and can impose excessive monopoly level rates. The utility always has the 

upper hand by its ability to threaten, and in the absence of effective regulation, to carry 

out on its threat, to effectively limit access to its poles or to ultimately remove the third-

party attachments from its poles. 

 

11. The incentive and opportunity for electric cooperatives to leverage their monopoly 

ownership of poles and to extract excessive monopoly level rents from third-party 

attachers is inherently the same as that for IOUs subject to federal pole rate regulation.  

                                                 
1 See Common Carrier Bureau Cautions Owners of Utility Poles, 1995 FCC LEXIS 193, *1 (Jan. 11, 1995) 
(“Utility poles, ducts, and conduits are regarded as essential facilities, access to which is vital for promoting 
the deployment of cable television systems.”).  See also National Cable & Telecomm. Ass’n v. Gulf Power 

Co., 122 S. Ct. 782, 784 (2002) (opining that cable companies have “found it convenient, and often 
essential, to lease space for their cables on telephone and electric utility poles. . . .  Utilities, in turn, have 
found it convenient to charge monopoly rents.”) (hereinafter “Gulf Power”).    
2  See NCTA v. Gulf Power, 534 U.S. 327, 330 (2002) (“Since the inception of cable television, cable 
companies have sought the means to run a wire into the home of each subscriber.  They have found it 
convenient, and often essential, to lease space for their cables on telephone and electric utility poles.  
Utilities, in turn, have found it convenient to charge monopoly rents.”).  



 

8 
 
 

Any notion that the market dynamics would be different in the case of an electric 

cooperative is belied by the monopoly level rates being charged and/or proposed to be 

charged by electric cooperatives in Virginia3 that have given rise to this initiative to 

address the pole rental rates of electric cooperatives. That electric cooperatives have 

historically been excluded from the definition of utility in the Federal Pole Attachment 

Act and subject to FCC pole regulation, is an issue of jurisdiction and does not in any 

meaningful way refute the applicability of the fundamental economic conditions of 

demand and supply facing cable and other third-party attachers needing access to poles 

owned by electric cooperatives. The structural economic conditions (i.e., utility control of 

essential facilities needed by cable and telecommunications companies to provide service 

and compete) that gave rise to the need for effective regulation of pole attachments - and 

that underlie the FCC methodology - are not dependent on the organizational charter of 

the pole-owning utility.  They apply equally to electric cooperatives as they do to IOUs 

that have been subject to the FCC’s pole attachment rules for the past several decades.4   

 

12. Preventing a pole-owning utility from charging excessive rates to the detriment of 

competition and the consuming public, is precisely what pole rate regulation nationally 

pursuant to Section 224 was designed to address.  In this context, the FCC formula 

methodology (and any other effective system of pole rate regulation at the state or local 

level) is designed to limit the rents that utilities are permitted to charge third-party 

                                                 
3 As reported in the Affidavit of  Ray LaMura (see Attachment 1),  electric cooperatives in Virginia charge 
rates of up to $54.19, approximately  8.5 times the most commonly charged cable pole rate by Virginia’s 
electric investor-owned utilities of $6.39, who unlike electric cooperatives, are subject to federal pole rate 
regulation. The average electric cooperative pole rate in Virginia is $29.79, some 320% higher than the 
average IOU rate in Virginia of $7.08.  Only one electric cooperative (representing only 3% of electric 
cooperative poles to which cable is attached), charges a rate ($9) remotely close to the average IOU rate, 
and even that outlier rate is almost 30% higher than the average IOU rate. The next lowest pole rate 
charged by an electric cooperative in Virginia is $14.52, over 100% higher than the average IOU rate. 
4 The applicability of the FCC pole rate methodology to electric cooperatives in Virginia was recognized by 
the SCC Staff in its testimony in NTELOS Telephone Company, Inc. et al V. BARC Electric Cooperative, 
et al, Case No. PUC 2003-0087.  See Pre-filed Testimony of Rosemary M . Henderson, dated Nov. 7, 2003.  
Although Staff’s application of the FCC methodology in that case was in the specific context of a joint-use 
pole agreement between an electric cooperative and a telephone utility (as opposed to attachments by third-
party licensees who do not enjoy similar rights and privileges of ownership and are subject to substantial 
make-ready and direct reimbursement charges and other more restrictive terms and condition of access) and  
was based on the original telecom formula (which, as explained below, has been recently revised by the 
FCC to align closely with Cable Rate), Staff’s testimony nonetheless demonstrated the straightforward 
adaptability and availability of data needed to apply the FCC methodology to electric cooperatives.  
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attachers to levels more in line with the incremental or marginal costs that a competitive 

market (if one existed, which it does not) would produce, while at the same time ensuring 

the rates utilities are permitted to charge attachers are fully compensatory and subsidy-

free.  In fact, as described further below, because the FCC formula methodology is a fully 

allocated cost methodology (and not an incremental cost methodology),5 the Cable 

Formula Rate  - particularly taking into account make-ready charges and other direct 

reimbursement fees charged by the utility - is much more than fully compensatory to the 

utility. 

 

13. Pole attachments are a vital input needed for the delivery of new, advanced 

broadband services and applications.  Accordingly, charging a more economically 

efficient rate (such as the Cable Formula Rate) that more closely tracks (but as discussed 

below, is still well in excess of) a competitive rate level can provide important benefits to 

consumers -- including utility and cable subscribers alike. Setting rates for pole 

attachments at more economically efficient levels creates a market environment that is 

most conducive to the provision of a greater array of innovative and advanced broadband 

services and at lower rates than would occur if rate were set at higher monopoly rate 

levels.  This is particularly the case in rural areas served by many electric cooperatives, 

where there are even less favorable underlying economic conditions for broadband 

deployment (e.g., lower population densities resulting in higher construction costs per 

capita) – and even more to gain from the economic and social benefits of affordable 

access to broadband services in today’s information age economy.6 

                                                 
5 There is often confusion as to this distinction. For example, the wording of Issue No. 2 in the January 31, 
2011 Letter from Delegate Terry G. Kilgore and Senator Richard L. Saslaw to the SCC could be read as 
citing 47 USC §224 as an example of an “incremental cost methodology.” While, as explained in the next 
section of this Affidavit, while §224(d) defines a just and reasonable rate for pole attachments as falling 
within the range of incremental costs (at the low end) and fully allocated costs (at the high end), in 
developing the Cable Rate Formula, the FCC expressly chose a fully allocated methodology that produced 
a rate falling at the higher end of the permissible range. 
6 These are all points emphasized in the FCC’s National Broadband Report, which recommends rates for 
pole attachments be set as low and as close to uniform (in the vicinity of the current cable rate) as possible 
to support the goal of broadband deployment, particularly in rural areas where the “impact of these rates 
can be particularly acute.”  See FCC National Broadband Report, at 110.  (Pursuant to the American 
Recovery and Reinvestment Act of 2009,  the FCC was directed to submit a National Broadband Plan to 
Congress that addressed “broadband deployment, adoption, affordability, and the use of broadband to 
advance solutions to national priorities, including health care, education, energy, public safety, job creation, 
investment, and others.” See Press Release, Federal Communications Commission, FCC Sends National 
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14. Having to absorb higher pole rents will reduce the cable industry’s ability to meet 

financial and investment obligations including those related to the build out of 

infrastructure needed to support the widespread deployment of advanced broadband 

services and technologies, including VoIP services. To the extent cable companies are 

able to raise rates to recover higher utility pole rental costs in selected markets, it will 

raise the cost of broadband and VoIP services in those markets, thereby reducing the 

ability of consumers (who include electric utility customers) to afford and enjoy the 

widely –acknowledged economic and social benefits of affordable access to broadband 

services in today’s information age economy. 

 

15. Given the increased opportunities for utilities to compete with third-party attachers 

and the increased economic and social benefits of accelerated and enhanced broadband 

deployment, the need for effective pole regulation today is more important than ever.  So 

too are the benefits of the adoption of a uniform, administratively simple, predictable, and 

economically efficient cost-based formula methodology for setting pole attachment rates 

– such as the Cable Rate Formula.  Allowing electric cooperatives to charge pole rates in 

excess of the FCC’s economically efficient, cost-based and fully compensatory Cable 

Rate would, at best, serve only the very limited financial interest of the cooperative, at the 

expense of broadband deployment7  and the greater public good.  The latter is best served 

by adoption of a rate methodology, namely the Cable Rate Formula, that has a proven 

track record (at the national level and across the overwhelming majority of states that 

have certified to regulate pole attachments) and that can most effectively achieve the 

important public policy goals expressed by policymakers in Virginia and nationwide, 

namely to promote widespread broadband deployment and competition. 

 

16. As described in more detail in the section below, the Cable Rate Formula, which 

relies on the relative occupancy of a pole attachment to allocate the cost of the entire pole 

                                                                                                                                                 
Broadband Plan to Congress: Plan Details Actions for Connecting Consumers, Economy with 21

st
 Century 

Networks (March 16, 2010), http://www.fcc.gov.) 
7 According to the FCC’s National Broadband Report, expenses associated with pole attachments can 
represent up to 20% of the cost of fiber optic deployment and rights-of-way; and lowering the rate charged 
could significantly reduce the typical monthly price of broadband particularly in rural areas where there are 
often more poles per mile than households, which could have a potentially significant positive impact on 
broadband deployment and service adoption.  See FCC National Broadband Report at 109-111. 
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to an attacher and that uses publicly verifiable information, is a very straightforward 

formula to implement.  The Cable Rate Formula provides for a consistent, predictable, 

and just and reasonable rate for third party attachments.  Such features are very important 

to firms in making business case decisions as to which areas to invest in new 

infrastructure and to roll-out new services.  In my opinion, this is one of the key reasons 

behind the widespread adoption of the Cable Rate Formula (or close variations of that 

formula) among states that have certified to regulate pole attachments.  

The Cable Rate Formula methodology is the most economically appropriate 

methodology for determining just and reasonable utility pole attachment 

rates for cable and other broadband providers. 

 

17. In the 1978 Pole Attachment Act, Congress directed the FCC to implement a cost-

based methodology for determining a just and reasonable pole attachment rate that 

“assures a utility the recovery of not less than the additional costs of providing pole 

attachments, nor more than an amount determined by multiplying the percentage of the 

total usable space…occupied by the pole attachment by the sum of the operating 

expenses and actual capital costs of the utility attributable to the entire pole.”8 Pursuant to 

this directive, the FCC developed a methodology, that has come to be known as the Cable 

Rate Formula and that has been widely adopted in this country for setting rates for third-

party pole attachments, including in those states that have elected to regulate pole rates.  

As described in more detail below, the Cable Rate Formula is a straightforward cost-

based approach designed to allow recovery of a portion of the utilities’ operating 

expenses and actual capital costs (including overall return to capital) attributable to the 

entire pole, based on the attacher’s relative use of the pole.  

 

18. By design, and as is widely recognized, the Cable Rate Formula adheres to the 

greater fully allocated cost standard set forth in Section 224(d)(1) as cited above.9 The 

fully allocated cost standard, in theory and in practice by the FCC, allows for recovery of 

                                                 
847  U.S.C. §224 (d)(1) (emphasis added). 
9  See, e.g., APCo at 1363 (“Based on these guidelines [47 U.S.C. 224(d)(1)], the FCC promulgated 
regulations that focused on the upper end of this range”), and at 1369 ([T]he fact [is] that much more than 
marginal cost is paid under the Cable Rate.”)  



 

12 
 
 

the full costs (i.e., the sum of all the operating expenses and capital costs of the utility 

attributable to the entire pole) from the attacher, including many costs that would exist 

independent of the existence of the third-party attachment.  By definition, adherence to a 

fully allocated cost standard allows the utility to recover through the rental rate ongoing 

costs much more than the additional or marginal cost of attachment and results in a pole 

attachment rate that lies at the high end of the permissible range of just and reasonable 

rates established in Section 224. 

 

19. Moreover, in addition to the fully allocated cost-based formula rate, the FCC 

approach also permits utilities to recover any incremental or up front expenses incurred in 

connection with hosting a third-party attachment through the imposition of make ready 

expenses.  Make-ready payments are designed to recover all out-of-pocket costs incurred 

by the utility in connection with the required accommodation of a third-party attachment 

through rearrangement of existing attachments on the pole or pole replacement, and 

including such items as pre-construction surveys of poles, engineering work, and any 

other work deemed needed by the pole owner.  Through the imposition of make-ready 

charges, utilities are effectively permitted to receive the minimum directed by Section 

224 (i.e., “the additional costs of providing pole attachments” or the low end of the 

permissible range) even before the rental rate formula is applied. 

 

20. As discussed further below, pursuant to economic principles of cost-causation, all that 

is required in order to avoid any cross-subsidy between the pole owner and the third-party 

attacher (the same holds true under the legal standard for just compensation), is that 

attachers be held responsible for the additional (or incremental) costs they cause the pole-

owning utility to incur, such that the utility is, at a minimum, no worse off for having 

hosted the third-party attachment.  Through the combination of the rental rate and make 

ready charges -- the former adhering to a fully allocated cost standard, and the latter 

designed to recover the incremental costs of attachment -- utilities in fact stand to be 

made much better off under the Cable Rate Formula after a third-party attachment takes 

place. 
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21. The Cable Rate Formula has withstood the test of time as a straightforward and 

economically appropriate approach for determining just and reasonable pole attachment 

rates.  FCC Cable Rate Formula is an economically appropriate approach in that it 

assigns the costs of the entire pole - including both direct (usable) and common 

(unusable) space alike - to an attacher based on an attacher’s relative occupancy of usable 

space on the pole.    This concept is illustrated graphically in Figure 1 below, as applied 

to a 37.5’ joint-use utility pole, which is the standard pole height presumption under the 

FCC methodology.10  

 

22. As shown in Figure 1 on the following page, under the FCC methodology, the 

“usable” space on a 37.5 foot joint use pole is defined as the 13.5 feet of pole space above 

the necessary ground clearance and ground support “which can be used for the 

attachment of wires, cables, and associated equipment.”11   “Unusable” space is defined 

by the FCC as the 24 feet of space on the pole other than the usable space, consisting of 

the 6 feet of the pole that is below ground and the 18 feet of the pole above grade 

required to clear possible interference and obstacles and on which strand attachments 

cannot be made. 

 

23.  As also shown in Figure 1, under the FCC methodology, the 13.5 feet of usable space 

includes the so-called “safety space,” as is economically appropriate, since attachments 

including all manner of other devices present on the pole (including streetlights, private 

floodlights, traffic signals, fire and police call boxes and alarm signal wires, and 

municipal communications systems) can and are in fact routinely made in this space by 

the utility.  

 

24. Defining the safety space as usable space is fully consistent with the fundamental 

economic principle of cost causation, under which the entity causally responsible (i.e., the 

entity but for whose existence or action the cost would not have existed.) pays.  First, 

“but for” the danger of high voltage electric lines, there would be no need for the safety 

space.  Second, pole utilities are able to realize additional revenues from the rental of that 

                                                 
10 Under the FCC methodology, there are a number of standard presumptions that are rebuttable with 
verifiable utility-specific data – either actual data or data obtained from a statistically valid survey. 
11 47 U.S.C. 224(d)(2). 
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space (e.g., from the placement street lights) or to use the space for other purposes 

including placement of their own fiber optic cables. Third, third-party attachers routinely 

pay their full economic (direct) share of costs associated with this safety space through 

make-ready charges they pay to the utility for the replacement of poles and/or the 

rearrangement of space on the pole to ensure compliance with National Electric Safety 

Code (“NESC”) rules governing the safety space following an attachment. 

 

Figure 1:  
Allocation of the Full Costs of the Entire Pole under Cable Rate Formula 
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25. To shift an even higher percentage of cost recovery for the safety space onto attachers 

only compounds the likelihood of double recovery associated with their payment of 

make-ready charges.  Cable and other third-party attachers are already effectively paying 

for required separation space for their wires in their annual rental rates given those rates 

are based on occupancy of a full foot of space,12 even though their attached wires occupy 

a much smaller amount of space. 13 

 

26. Accordingly, the proportion of costs assigned to the attacher using the FCC’s relative 

use allocation methodology is 1 foot of occupied space to 13.5 feet of total usable space 

or 7.41%.  One must be careful however not to confuse the particular choice of allocator 

(i.e. proportion of usable space occupied by the attacher) used in the FCC cable formula 

to attribute space on the pole with the actual costs that are being attributed (i.e., total 

space on the pole including both usable and unusable space).   This is a common 

misconception advanced by advocates for the electric utilities. As illustrated in Figure 1, 

the Cable Rate Formula allocates this same proportionate share (1/13.5 or 7.41%) of the 

costs associated with the entire pole including both usable and unusable space. 

 

27. By assigning pole costs to attachers in accordance with their proportionate use or 

direct occupancy of the pole, the Cable Rate Formula follows cost allocation principles 

well established in the economics and regulatory literature,14 and in a manner directly 

                                                 
12See Report and Order, In the Matter of Implementation of Section 703(e) of the Telecommunications Act 

of 1996, Amendment of the Commission’s Rules and Policies Governing Pole Attachments, CS Docket No. 
97-151 (rel. February 6, 1998) FCC 98-20, ¶81.(“The 1977 Senate Report evidenced Congress’ intent that 
cable television providers be responsible for 12 inches of usable space on a pole, including actual space on 
a pole plus clearance space. In 1979, the Commission established the rebuttable presumption that a cable 
television attachment occupies one foot.  The Commission subsequently refined its methodology for 
determining the amount of usable space and made the one foot presumption permanent.”) 
13 “We understand CATV cables are uniformly assigned an effective occupancy space of 1 foot, without 
regard to their actual ¾ or ½ inch diameter.” 72 F.C.C. 2d 59, n. 26. 
14 See In the Matter of Implementation of Section 224 of the Act; A National Broadband Plan for our 

Future  Report and Order and Order on Reconsideration (FCC R&O &Order on  Recon), WC Docket No. 
07-245, GN Docket No. 09-51, FCC 11-50, rel. April 7, 2011 at ¶143, n. 425 (“prices based on cost-
causation principles enable an allocation or a mix of goods to be produced that buyers desire and are 
willing to pay for and so are socially efficient, and enable an efficient firm to recover its costs.  See, e.g., 
Greg Houston and Hayden Green, NERA Economic Consulting, Treatment of Operating Costs: A Report 
for Meridian 65-75 (Aug. 6, 2010).  The allocation of goods is optimal in a perfectly competitive market.  
That is, no buyer can be made better off by reallocating resources to produce a different mix of goods 
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analogous to other well-accepted, familiar facility rental contexts, such as an apartment 

building.  With the apartment building analogy serving as a model, Congress specifically 

designed the cable formula to allocate an appropriate proportionate share of the cost of 

the entire pole to cable attachers: 

Cable would pay its share of not just the costs of…usable space but of the 
total costs of the entire pole, including the unusable portion (below grade and 
between minimum clearance levels.)  This allocation formula reflects the 
concept of relative use of the entire facility.  To the extent that a pole is used 
for a particular service in greater proportion than it is used for another 
service, the relative costs of that pole are reflected proportionately in the 
costs of furnishing the service which has the greater amount of use. 15  

  

28. As cited in the legislative history of the 1978 Pole Attachment Act, a proportionate-

use allocation methodology makes sense in the assignment of both the direct and 

common costs of a facility (i.e., usable and unusable space in the context of a pole): 

The renter of one of the ten units pays the cost of that unit plus one-tenth of 
the cost of all common areas.  He does not pay one-half the cost of the 
common areas just because only one other person occupies the other nine 
units, but rather he pays his one-tenth share of all the costs attributable to the 
building.16  

 
29. This concept of a cost-causative linkage between the costs of occupancy of common 

spaces in a facility on the basis of relative use or the direct occupancy of space is a 

common and widely-accepted practice in the leasing of property and other facilities 

throughout the private and public sectors of the economy.  The same concept that applies 

to tenants leasing residential apartments as described above also applies, for example, to 

condominiums (where residents who occupy a 2000 square foot unit are typically 

assessed a proportionately higher monthly fee to cover costs of common space and 

expenses than those occupying a 500 square foot unit), malls (where anchor department 

stores pay proportionately more toward common costs of the mall than a tenant of a small 

                                                                                                                                                 
without making other buyers worse-off. See, e.g., WALTER NICHOLSON, MICROECONOMIC 
THEORY, BASIC PRINCIPLES AND EXTENSIONS 512-13 (2d ed. 1978). 
15 S. Rep. No. 95-580, 95th Cong., 1st Sess. 20 (1977). 
16 123 Cong. Rec. 5080 (1977) (Statement of Rep. Wirth). 
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store-front), and airport terminals (where airlines pay fees to the airport authority 

typically based on the number of gates they occupy, not their mere presence in a 

terminal).  

 

30. The FCC’s allocation of one foot of space is commensurate with cable’s small use 

requirements (which as mentioned above is typically much less than one foot of usable 

space) and the fundamental economic principle of cost causation, which holds that costs 

are properly incurred by the entity causally responsible for the costs, i.e., the cost-causer 

pays.  Compared with electric utility facilities, cable attachments occupy considerably 

less space on the pole, and cable attachments are far lighter as well. For the reasons 

described above, the maximum pole rental rate derived from the Cable Rate Formula is 

an economically appropriate, just and reasonable rate that allocates a cost-causative 

proportionate share of the full costs of the entire pole to third-party attachers. 

 

31. In contrast to the Cable Rate Formula, the Telecom Rate Formula (developed by the 

FCC pursuant to Section 224(e) of the Communications Act), as well as other pole rate 

methodologies often advanced by pole-owning utilities, employ a per-capita cost 

allocator to allocate the costs associated with the unusable space on the pole. (Again, the 

Cable Rate Formula also allocates the costs associated with the unusable space on the 

pole, it just does so using the 7.41% proportionate share allocator that it (and the Telecom 

Rate Formula for that matter) uses to allocate the usable space on the pole).  Under the 

per-capita approach, the costs associated with the unusable space on the pole are divided 

by the number of attaching entities.17  For the reasons discussed above, however, a per-

                                                 
17 Pursuant to the Section 224(e) telecom formula, a two-thirds factor is applied to costs associated with 
unusable space prior to the equal division of costs.  Application of the 2/3 factor appropriately recognizes 
the additional ownership privileges and use of the pole that accrue solely to the pole owner vis-à-vis third 
party attachers (although in a manner less consistent with fundamental cost causation principles compared 
to the Cable Rate formula’s proportionate use allocator).  Methodologies advanced by the electric utilities 
quite typically do not apply such a factor.  The methodology proposed by Staff in the NTELOS case did not 
apply the 2/3 factor either, but again, Staff’s application of the FCC telecom formula was in the specific 
context of a joint-use agreement with a telephone utility that likely enjoyed ownership privileges and terms 
and conditions of access that would not apply to third-party attachers.  Other than the use of the per-capita 
allocator to allocate the costs of unusable space in the telecom formula, the FCC telecom and cable 
methodologies are the same. 
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capita type allocation methodology is not as closely aligned with the fundamental 

economic principle of cost causation. 

 

32. The economic reality of poles is that they can readily accommodate multiple attachers 

through the process of make-ready (i.e., rearrangements of the facilities on the pole 

and/or pole replacements).  The addition of another entity onto the pole does not result in 

the displacement or exclusion of another user or use by the utility. Thus, from an 

economic perspective, there is no underlying cost-causative rationale for allocating a 

common space on the pole on the basis of the number of attachers.  By doing so, the total 

costs of pole attachment that any given attaching entity pays the utility is an arbitrary 

function of the number of attachers in a given service area, a condition over which the 

attacher’s own occupancy has no connection.  Rather,  the number of entities seeking 

attachment to any given set of utility poles has, and will continue to vary from pole to 

pole, based on ever-changing market, regulatory, and technological factors  that are 

largely beyond anyone’s control and exceedingly difficult to predict as the experience in 

the post-1996 Telecom Act period has taught. 

 

33. Because the number of attaching entities varies pole to pole, and service area to 

service area, the need to track the number of attaching entities adds a level of complexity 

and arbitrariness to the Telecom Rate Formula. The Cable Rate Formula, which relies 

strictly on the square foot occupancy of an attachment to allocate the cost of the entire 

pole to an attacher, is more straightforward to implement and provides for a more 

consistent and predictable application of the pole attachment formula across service 

areas.  These features are important to firms in making business case decisions to roll-out 

new services. 

 

34. Another related benefit of the Cable Rate Formula not being based on the number of 

attaching entities is that it does not effectively penalize consumers, or conversely, reward 

utility owners of essential pole facilities, for the failure of more widespread facilities’ 

based competition to emerge in the post-Act period.  Similarly, it does not effectively 

penalize firms adopting innovative new technologies, such as VoIP, which provide voice 
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services by sending packets of information over existing wires, and therefore require no 

additional space on the pole and do not engender any new cost burden to the utility.  In 

this important aspect, the Cable Rate Formula is independent of, and hence more 

competitively neutral, with respect to the impact of technology and emerging competition 

than the Telecom Rate Formula on existing and prospective attachers.   The Cable Rate 

Formula also better promotes deployment of new services in rural areas, since under the 

Telecom Rate Formula, the number of attaching entities is presumed lower, resulting in a 

presumptively higher pole attachment rate that ironically serves to discourage investment 

in new infrastructure and make new services even less affordable in rural areas. 

 

35. Rate formulas that utilize a per-capita allocator, by relying on the number of attaching 

entities, introduce an artificial construct into the pricing formula – one that has no direct 

connection to the consumption of space on the pole or to any actual increase in cost 

burden placed on the utility or its ratepayers.  For example, an incumbent local exchange 

telephone company (“ILEC”) occupying three feet of space under a joint-use agreement 

with the utility could make three attachments on the pole, but under the Telecom Rate 

Formula the ILEC would be counted as a single entity, and assigned the same portion of 

common costs as an entity occupying just one foot of space providing room for only one 

attachment. In the context of the leasing examples presented earlier, this would be 

analogous to charging the tenant occupying one floor in the office building the same 

amount of common costs as the tenant occupying three floors, as opposed to a more 

reasonable (smaller) proportionate share as would be assigned under the cable formula.  

 

36. Finally, and perhaps most importantly, from the standpoint of achieving the public 

policy goals of promoting broadband deployment and competition,  economic theory is 

definitive in its preference for pricing as close to marginal cost as feasible.  In this 

context, the cable rate, because it is closer to (but still well in excess of) marginal cost 

than methodologies that employ a per-capita cost allocator to assign costs of the pole, is 

the relatively more efficient rate – one that more closely mimics the outcome of a 

competitive market with its resultant benefits to consumers of lower rates and the 

provision of a greater array of innovative and advanced services. 
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37.  In a truly competitive market, there would be multiple pole owners with their own 

infrastructure, each vying for buyers to rent space on their poles. Under these 

circumstances, prices would tend to be bid down to levels approximating marginal cost, 

which is essentially the cost of make-ready, i.e., the costs of rearranging and adding space 

on an owner’s poles. In the absence of competitive market conditions, the FCC method of 

charging cable companies for pole attachments, consisting of  make-ready fees designed 

to cover the marginal costs of the pole attachment and a rental fee (based on a cost-

causative relative-use allocation of the utility’s ongoing costs, plus a return) most closely 

approximates a competitive market rate. 

 

38. The inherent advantages of the Cable Rate Formula’s relative use methodology in 

best promoting the public policy goals of broadband deployment and competition, as 

compared with the per-capita approach embodied in the telecom formula, was directly 

acknowledged by the FCC in its March 2010 National Broadband Report and in a May 

2010 Further Notice of Proposed Rulemaking (FNPRM) opened on the heels of that 

report. 18  The FNPRM proposed specific revisions to the section 224(e) telecom formula 

in order to produce a telecom rate “set as low and as close to uniform (in the vicinity of 

the current cable rate) as possible.”  At its April 7, 2011, Open Meeting, and in an order 

released on that same day, the FCC formally adopted revisions to its rules for pole 

attachments, consistent with previously stated goals.19  To implement its goal of setting 

the telecom rate “as close to uniform (in the vicinity of the current cable rate) as 

possible,” the FCC adopted a definition of cost for urban areas as “66% of the fully 

allocated costs used for purposes of the pre-existing [pre-April 7, 2011] telecom rate,” 

and a definition of cost for rural areas as “44% of the fully allocated costs.”20  Under this 

                                                 
18 See FCC, Connecting America: The National Broadband Plan, rel. March 16, 2010, at 110. 
http://www.broadband.gov/plan/#read-the-plan; and In the Matter of Implementation of Section 224 of the 

Act, A National Broadband Plan for our Future, WC Dkt. No. 07-245, GN Dkt. No. 09-51; and Opinion 

and Further Notice of Proposed Rulemaking (FNPRM), rel. May 20, 2010, at ¶¶ 6-7, 110-118. 
19 See FCC R&O & Order on Recon, rel. April 7, 2011. 
20See Id. at ¶ 149.  Fully allocated cost is defined as net bare pole cost times carrying charge factor (i.e., the 
first two components of the rate formula for both the cable and telecom formulas). 
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definition of cost and using FCC presumptions for the number of attaching entities,21 the 

percentage of fully allocated costs allocated under the new (post April 7, 2011) telecom 

rate approximately now equals that allocated under cable, i.e., 7.41%,22 so that the two 

FCC formulas effectively converge to the same just and reasonable rate - in both urban 

and rural areas alike. 

Because the Cable Rate Formula provides the utility recovery of much more 

than marginal costs - especially taking into account make-ready and other 

direct reimbursement charges imposed by utilities, pole rates set using that 

methodology are fully compensatory to the utility and are not subsidized. 

 
39. While economists may disagree on many things, there is perhaps one central tenet 

upon which there is solid agreement, and that is the notion that rates that recover the 

marginal costs of production are economically efficient and subsidy-free.23  For a subsidy 

to occur, the utility must have unrecovered costs that but for the attacher would otherwise 

not exist.  This is decidedly not the case where rental rates cover the incremental cost of 

attachment.   From an economics standpoint, where rates cover the incremental or 

marginal cost of attachment, neither the utility nor any of the other parties sharing the 

pole will bear a higher cost as a result of the attachment (than they would absent the 

attachment).24 

 

40. Under these conditions, there can be no valid claim of subsidy or specific cost burden 

borne by the utility company, its ratepayers, or any other attacher as a result of the 

                                                 
21 The FCC presumptive averages, which remain unchanged under the new rules, are five attaching entities 
in urban areas, and three in rural.  Another number may be used if that number is based on actual data or a 
statistically valid survey.  See FCC Recon Order at ¶¶70-72 (footnote omitted). (“We are now persuaded 
that utilities and attaching entities would benefit from our providing presumptive averages for their use. 
Our establishment of presumptive averages will expedite the process and allow utilities to avert the expense 
of developing location specific averages. As with all our presumptions, either party may rebut this 
presumption with a statistically valid survey or actual data.”) 
22 For urban areas: .66 x 11.2% (based on the presumption of 5 attaching entities) = 7.39%; for rural areas: 
.44 x 16.89% (based on the presumption of 3 attaching entities) = 7.43%. 
23 See, e.g., Paul A. Samuelson, Economics, Tenth Edition, McGraw-Hill Book Company, 1976 at 462-3. 
24 See, e.g., Bridger M. Mitchell, “COSTS AND CROSS-SUBSIDIES IN TELECOMMUNICATIONS,” The Changing 

Nature of Telecommunications/Information Infrastructure, National Academy Press, Washington, DC, 
1995. “A group of customers is being subsidized if their price is so low that the service supplier and its 
other customers would be better off  if the service were discontinued. This circumstance occurs only when 
the increase in revenues to the [telephone] company from offering the service is less than the increased 
costs of providing it.” 
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attachment, provided the rental rate exceeds the marginal cost of attachment as is 

indisputably the case with the existing cable formula rate – a fact highlighted in the 

landmark Eleventh Circuit APCO case. 25  The economist’s notion of cross-subsidy 

avoidance is fully consistent with the legal principle in takings law for just compensation 

as summarized in that case, which similarly holds the appropriate standard to apply in the 

pricing of third-party attachments is not whether the pole owner is made better off as a 

result of the third-party attachment, but rather to ensure the pole owner (and its 

customers) are made no worse off.26 

 

41. Moreover, as mentioned above, in addition to the Cable Formula Rate, the utility is 

also allowed to charge cable operators make-ready charges to recover any one-time 

additional costs incurred in the provision of pole attachments, including the full costs (as 

determined by the utility) associated with rearrangement and pole replacements.27  On top 

of these charges, the utility also typically charges the cable operator a number of other 

direct reimbursement fees, covering such items as application processing fees, 

                                                 
25 This widely “known fact” played a central role in the Court’s analysis in APCo (“The known fact is that 
the Cable Rate requires the attaching cable company to pay for any “make-ready” costs and all other 
marginal costs (such as maintenance costs and the opportunity cost of capital devoted to make-ready and 
maintenance costs), in addition to some portion of the fully-embedded cost. 
…This legal principle [just compensation is determined by the loss to the person whose property is taken], 
together with the fact that much more than marginal cost is paid under the Cable Rate, leads us to ask the 
following question: does marginal cost provide just compensation in this case?…In short, before a power 
company can seek compensation above marginal cost, it much show with regard to each pole that (1) the 
pole is at full capacity and (2) either (a) another buyer of the space is waiting in the wings or (b) the power 
company is able to put the space to a higher-valued use with its own operations.” Without such proof, any 

implementation of the Cable Rate, (which provides for much more than marginal cost) necessarily provides 

just compensation.”) Alabama Power, 311 F.3d at 1369, 1370, emphasis added. 
26 “This takings principle is a specific application of the general principle of the law of remedies: an 
aggrieved party should be put in as good a position as he was in before the wrong, but not better.” 

Alabama Power, 311 F.3d at 1369. 
27 If anything, because utilities set make-ready charges generally in the absence of regulatory scrutiny, 
make-ready charges may in fact recover more than an economically appropriate attribution of cost.  For 
example, a cable company may be charged make-ready fees for a change-out that the electric utility would 
have made in the absence of the cable attachment, or the cable company may be charged costs in excess of 
those actually incurred.  Since the power company is in total control of the make-ready charge process, it is 
rational to assume that if the power company believed it was not recovering the full cost of make-ready, it 
would perform such a true-up and seek additional make-ready payments since it is not constrained in any 
manner from doing so. For example, it is my understanding that make-ready charges recently estimated by 
Shenandoah Electric Valley Cooperative to Shentel ( $1,950,500 to replace 336 poles and rearrange 
facilities on 279 poles) actually exceeded the $1,648,941 funding award granted  by the federal Broadband 
Technology Opportunities Program to Page County Broadband Authority with whom Shentel was 
partnering to construct 39 miles of  fiber optic broadband plant connecting public anchor institutions within 
the county. 
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inspections and audits, unauthorized attachments, additional trips to jobs caused by 

licensee, abandonment of poles, and installation of grounds.28  Because of this additional 

compensation over and above the cable formula rate (which can be quite substantial), 

plus the fact that any upgrades to the pole made (and paid for) through the make-ready 

process become property of the utility, the pole owner stands to be made much better off 

after the accommodation of an additional  cable attachment.  This can occur in any of the 

following ways:  

 

• The utility receives in excess of the marginal costs it incurs through the 

combination of make-ready and other direct fees plus the cable rental rate, 

providing a source of contribution to the utility’s core electric distribution service 

that it otherwise would not have for use of otherwise vacant space on its poles;  

 

• When poles are replaced (at the attaching entity’s expense), the utility ends up 

with greater available pole capacity as compared with pre-attachment, because 

cable attachments place minimal space demands on the pole and poles come in 

standard heights;  

 

•  More space is available on the pole to accommodate additional uses and/or users 

for which the utility can realize additional sources of revenue; and 

 

• The utility has the benefit of a newer, stronger pole for its own operations at the 

cable company’s expense, and can realize savings (or deferred capital 

expenditures) to its own build-out program.29 

 

42. For the specific reasons described above, there is simply no reasonable basis under 

well-established economic principles (or the corresponding principles of just 

                                                 
28 See e.g., Appendix I of Agreement between Prince Georges Electric Cooperative and Tele-Media 
Company, dated January 1, 2004, reproduced as Attachment 4 to my Affidavit. 
29“In instances where attachers pay the costs of a replacement pole, the attacher actually increases the 
utility’s asset value and defers some of the costs of the physical plant the utility would otherwise be 
required to construct as part of its core service.” ACTA, 16 FCC Rcd. 12209 at ¶ 58. 
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compensation) upon which to conclude the cable rate is a “subsidized rate” received at 

the expense of electric customers or that cable operators are not paying an appropriate 

share of the utility’s costs.  

Claims that cable attachers are not paying a “fair” share of utility pole costs 

are based on the flawed arguments that such attachers should be paying an 

equal (or near equal) share of the common costs of the utility pole network 

and/or that there are “hidden” costs not being recovered by the utility. 

 

43. Notwithstanding these well-established principles demonstrating pole rates set using 

the Cable Rate Formula are more than compensatory and  do not subsidize the services of 

the attaching entity, utilities continue to argue the cable rate provides them insufficient 

compensation and that cable and other third-party attachers are not paying a “fair” share 

of the utility’s pole costs. Underlying these arguments is the flawed notion that third- 

party attachers should be paying an equal (or close to equal) share of the common costs 

of the poles, given what the utilities allege are the attachers’ equal benefit from such 

space.  The utilities’ argument in support of this concept of an equal sharing of costs is 

based on a number of erroneous and/or unproven premises. 

 

44. First, in the case of pole attachments, an equal (or near equal) assignment of common 

costs is neither economically efficient nor “fair,” any more so than the assignment of an 

equal share of an office building’s common costs would be to all tenants, regardless of 

how much office space each actually occupies within the building as previously 

discussed.   This assumption incorrectly presumes that third-party attachers somehow 

bear equal causal responsibility for the incumbent utility’s entire existing pole network, 

so as to justify an equal sharing of the utility’s revenue requirement associated with pole 

investment from a cost accounting point of view.  This is simply not the case. 

 

45. The utilities’ pole networks were built largely decades ago and maintained under 

franchises granted by local authorities for the express purpose of providing consumers 

with core electric services. Those consumers, as subscribers to the utility’s electric 

distribution services, have already paid for the investment in the utility’s pole network, as 
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is appropriate, given those networks were built and maintained on their behalf.  

Consistent with this historical reality, the costs of the utilities’ pole network are properly 

and fully recoverable from those electric subscribers and have been so recovered in the 

past.  Currently, and in the future, any additional third-party service provided over the 

utility’s pole network are truly incremental to the provision of the core electric services 

by any objective standard and also helps recover costs the utility incurred and would 

incur regardless of the presence or absence of third-party attachments. 

 

46. Plus, and a point typically ignored by utilities making the “equal” cost share 

argument, any additional or new investment in pole plant required to accommodate a 

third-party attachment  (such as the need to put in a taller or stronger pole) is expressly 

paid for by the attacher in the form of make-ready charges.  Considering the attacher is 

paying any and all actual capital costs incurred by the utility in connection with the 

attachment through make ready charges, in addition to a host of other direct reimbursable 

fees and indemnification clauses imposed by the utility, it is more than “fair” to have the 

third-party attacher also pay some percentage contribution toward covering the fixed 

expenses of the pole network (expenses that would exist whether or not there are any 

third-party attachers on the utilities’ poles),  as occurs in the fully allocated cable rate. 

 

47. This is especially true in light of the fact that as mere licensees, third-party attachers 

enjoy none of the benefits of ownership that accrue exclusively to the owner of the pole 

network.  Third-party licensees receive no benefit from any improvements to the utility 

pole they have financed through make-ready fees other than the ability to attach; any 

added value to the utility’s pole assets created through the make-ready process accrues to 

the sole benefit of the utility owner.  Moreover, under the terms and conditions of utility 

pole attachment agreements, none of the value of the integrated pole line network is 

conveyed to the attacher, it is retained by the utility as owner of the pole network.30  Nor 

                                                 
30

See, Alabama Cable Television Ass’n v. Alabama Power Co., 16 FCC Rcd 12209 (2001) at ¶57: 
 (…the ownership interest in the space occupied by a pole attachment is a limited property interest, 
restricted in duration, primacy, exclusivity, and physical manner of use, all of which affect the 
determination of value of the interest conveyed.  A pole attachment does not displace the utility from its 
own use of the pole or from the right to license additional users on the pole...pole owners in general, are not 
entitled to an enhanced value or network value for pole attachments…the utility is not conveying to the 
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do third-party licensees have any input or control over the timing or deployment of pole 

plant - decisions that could have a material impact on their business plans. These 

decisions have historically and continue to be driven by the utilities’ provision of its core 

electric distribution network. 

 

48. Finally, third-party attachers are attached to only a subset of the utility’s poles, and as 

illustrated earlier in this affidavit, their attached wire occupies a very small amount of 

space on any given pole.  Again, it is neither efficient nor equitable (from either an 

economic or common sense perspective) to expect a third-party attacher to pay anything 

remotely close to an “equal” proportion of the costs of the utility’s pole network given its 

relatively small use or occupancy on utility poles, the relatively small cost burden it 

generates for the utility, and the negligible influence it has on the deployment of that pole 

network. 

 

49. Utility arguments that advocate a more equal sharing of pole costs also ignore the fact 

that the FCC formula methodology is a fully allocated methodology that includes in its 

definition of costs to be allocated to third-party attachers an expansive set of operating 

and capital costs relating to the utility’s overhead distribution network that go beyond 

those causally related to pole attachments. So, while under the FCC formula, any given 

attacher is being allocated 7.41% per foot of pole space occupied (rather than the 20% to 

30% typically sought by the utilities), the “bucket” of pole costs that are being allocated 

to them far exceed those actually causally related to their occupancy of pole space.  As a 

result, attachers end up paying much more than the actual marginal cost of their 

attachment.  This is especially the case given that utilities impose full marginal cost 

recovery of any out-of-pocket or nonrecurring expenses they incur in connection with 

accommodating a third party attachment in addition to the fully allocated rental rate. 

Overlaying marginal costs in the form of make-ready or other direct reimbursable fees 

(e.g., for certain engineering, maintenance and administration work – a common feature 

of third-party pole agreements) on top of the FCC’s fully allocated rate that already 

                                                                                                                                                 
attacher the right to be in the public right-of-way, which is granted by the local franchising authority for a 
fee, nor does the utility provide the attacher with a complete corridor of access to a network of customers.”) 



 

27 
 
 

includes recovery of these types of costs, affords the utility the opportunity to actually 

double recover from the attacher.  To allow the utility to charge an even higher fully 

allocated rate than permitted under the FCC cable rate methodology inappropriately 

increases the opportunity for double recovery of costs from the attacher. 

 

50.  For similar reasons, claims by utilities of the existence of “hidden” costs - costs they 

allege are attributable to, but not recovered from third-party attachers are similarly not 

credible.   The types of costs typically identified by the utilities generally fall into one of 

three categories.  These costs are either (1) directly recoverable from third parties in the 

form of make-ready charges, other direct reimbursable fees, or through indemnification 

provisions of the third-party pole agreement; (2) directly recoverable from third parties in 

the formula rental rate, as part of the pole-related expenses that form a significant portion 

of the fully allocated costs allocated to attachers in proportion to their occupancy on 

utility poles; or (3) direct costs associated with the utilities’ core electric business and 

therefore properly recoverable from utility ratepayers and not third-party attachers in the 

first instance. 

 

51. One such category of costs often identified by the utilities as “hidden” costs involve 

additional costs associated with tree trimming. The FCC has specifically recognized the 

role of make-ready in making utilities whole for any cost outlay related to tree trimming 

associated with a third-party attachment.31  The same would be true of costs associated 

with pole work to take care of any obstruction or interferences associated with third-party 

attachments that utilities often claim create additional costs for them.  Similarly, costs 

associated with pole rearrangements are routinely included in make-ready charges, as are 

inspections related to attachments.  

 

52. Another category of costs often identified by utilities as “hidden” costs of pole 

attachments relate to legal liabilities or concerns about the use of easements and rights-

of-way.  Because third-party attachers are generally required to indemnify pole owners 

                                                 
31 See Reconsideration Order, 16 FCC Rcd at 12161-62, ¶ 122 (“If tree trimming is required as part of 
make-ready activity to pay for installation of an attaching entity’s pole attachment, the attacher pays or 
reimburses that amount as part of make-ready charges.”) 
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from additional liabilities associated with their attachment, and provide insurance or a 

bond with respect to potential liabilities, claims of unrecovered costs associated with the 

use of easements or rights-of-way are similarly unfounded.   In addition to 

indemnification, bond and insurance requirements typically mandated in the third party 

pole agreements, the Cable Rate Formula also provides for recovery of certain costs 

relating to the pole owners’ insurance to protect against injuries and damages, and 

franchise payments to local authorities related to the utilities’ use of public rights-of-

way.32 

 

53. Other of the alleged “hidden” or additional unrecovered costs of pole attachments 

relate to the use of taller poles and include costs associated with additional weight loads, 

safety concerns, or specialized equipment. These costs however are properly attributed to 

the utility’s core business.  Electric lines and ancillary equipment are by far the heaviest 

of all attachments, generating stresses and height requirements that far exceed those of 

third-party attachments. 33   Accordingly, following cost causation principles, and absence 

any cost evidence to the contrary, any such additional costs engendered by the taller poles 

are not “hidden costs” of third-party attachments, but costs properly attributable to the 

utility’s core electric business.34  Moreover, as mentioned numerous times, but it bears 

                                                 
32 See 18 CFR, Vol. 1, Parts 1 to 399, Account Definitions for FERC Accounts 920-930. 

33 See Direct Testimony of Victor N. Gates on behalf of the Michigan Cable Telecommunications 
Association, at 14; Cross Ex. of Victor N. Gates, tr. 772-73 in In the matter of the application of 

Consumers Power Company for authority to modify tariffs governing attachments to poles; In the matter of 

the application of the Detroit Edison Company for authority to modify tariffs governing attachments to 

poles; In the matter of the proceeding, on the Commission's own motion, to examine setting just and  

reasonable rates for attachments to utility poles, ducts, and conduits, pursuant to MCL 460.6g; MSA 

22.13(6g), Michigan Pub. Svc. Commission, Case No. U-10741; Case No. U-10816; Case No. U-10831. 
According to the unchallenged testimony of Mr. Gates:  “Electric lines, which are mostly metal, are the 
heaviest of all the conductors on the pole.  For example, "0" primary weighs 384 pounds per 1000 feet; "0" 
triplex weighs 412 pounds per foot; and "0000" service wire weighs 585 pounds per 1000 feet.”  Id. at 15.  
“Telephone conductors are the next heaviest.   For example, 3/4" telephone cable weighs 330 pounds per 
foot.”  Id.  “Cable television facilities (as opposed to power and telephone facilities) are by far the smallest and 
lightest conductors on the pole.  For example, coaxial cable, made of aluminum wrapped around polyurethene 
foam with a small center conductor, weighs approximately one-fourth the weight of primary electric 
conductor.” Gates Direct at 14.  “One-half inch coaxial feeder (distribution) cable weighs 78 pounds per 1000 
feet, while trunk cable weighs 171 pounds (for 3/4" trunk). Fiber optic conductors most commonly used for 
cable television construction today, at .59" in diameter, weigh 50 pounds per 1000 feet.” 
34 See FCC R&O & Order on Recon, at ¶191, n. 583 (“without a cost study, we are unable to find that these 
[pole replacements] represent “significant incremental capital expenditures” or that ‘[c]ommunications 
attachers demonstrably add significantly to electric utility capital expenditures,’ as utilities claim.”) 
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repeating, to the extent a taller pole is deployed in connection with the accommodation of  

a third party attachment,  the third party bears full cost responsibility in the form of make-

ready charges.35   Utilities also cite to increased property tax assessments attributable to 

third party attachers, but tax expenses are included in the pole rental formula rate and are 

therefore already being recovered from attachers (even though as recognized by the FCC, 

the cost causal link to pole attachments is likely insignificant).36 

An analysis distributed by NOVEC to the General Assembly alleging fees from 

telecom and cable attachers pay only a very small portion of the costs of its 

pole network is based on a number of incorrect assumptions and 

comparisons, and ignores important sources of cost recovery under the FCC 

methodology. 

 
54. A document prepared by Northern Virginia Electric Cooperative (“NOVEC”) and 

distributed to the Virginia General Assembly on December 20, 2010, entitled “Template 

Electric Cooperative Incremental Costs Incurred Solely to Accommodate 

Communications Pole Attachments” (a copy of which is provided as Appendix H to the 

VCTA Comments submitted in conjunction with this Affidavit) reads like a playbook of 

these flawed utility arguments.  NOVEC alleges pole attachment fees from telecom and 

cable attachers “pay for only a very small portion of the total cost of owning, operating, 

and maintaining overhead pole lines.”  To support its argument, NOVEC compares a 

figure of $14.5 million that it purports to represent its “2009 pole line ownership cost” 

with $826,450 of pole attachment fees for that year.  The implication is that fees collected 

from attachers, and that based on NOVEC’s calculations amount to 1/17th of pole costs 

(or about 5.7%), pay for too small a portion of NOVEC’s costs.  NOVEC’s argument is 

totally unfounded. 

 

                                                 
35 See Id. at¶185 (“Pole owners have the opportunity to recover through make-ready fees all of the capital 
costs caused by third-party attachers.  Importantly, the utility itself sets these fees as appropriate – they are 
not subject to any mandatory rate formula set by the Commission.”); see also Id. at ¶187 (“Moreover, as 
one party points out, in cases where an attacher pays make-ready  fees to upgrade or to add capacity to an 
existing pole, or for a new, taller pole to accommodate that attacher’s demand, the utility, not the attacher, 
owns the poles.”) 
36 See, Id. at ¶198 (“We are persuaded by the record, however, that such a theoretical property tax increase, 
if any, would be insignificant.”) 
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55. First, even if NOVEC’s analysis was correct (which it is not), for the reasons 

described above, a rental rate based on a small proportionate share of fully allocated pole 

costs is economically appropriate and produces a rate that is subsidy free and much more 

than compensatory, especially when make-ready charges and other direct reimbursable 

fees are taken into account.  Not surprisingly, NOVEC’s analysis would appear to ignore 

these other very important sources of cost recovery under the FCC methodology, which 

can be quite substantial in any given year. 

 

56. Second, the $14.5-million in annual pole ownership costs identified in NOVEC’s 

analysis would appear to be based on the total cost of its entire pole line network, 

including the costs associated with the poles on which third-party attachers are not 

present. This is an improper comparison.  Referring back to the apartment building 

analogy used by Congress to explain the economic foundation underlying the allocation 

methodology embodied in Section 224, this is as if a tenant is being charged rent based 

on the common costs of not only his building, but a building owned by the same 

developer, but to which he does not have any right to access the property. 

 

57. At a minimum, to make a proper apples-to-apples comparison, and accepting 

NOVEC’s $14.5-million as an accurate measure of total pole line costs for the utility (an 

assumption that is likely generous to NOVEC in that this figure cannot be verified and a 

number of components of that figure appear to exceed amounts shown on NOVEC’s 

publically available RUS Report), the $14.5-million figure would need to be reduced to 

reflect the actual percentage of joint use poles (i.e.,the actual percentage of poles to 

which telecom and cable attachers are attached).  While I do not have access to data 

regarding all telecom and cable attachments, the best data available to VCTA indicates 

member cable companies are attached to approximately 12,678 NOVEC poles, 

representing only about 5.35% of the total number of NOVEC poles identified on the 

SCC Tax Report.  Accordingly, the pool of costs for which one could begin to assign 

causal responsibility to cable attachers is only about 5.35% of the $14.5-million or 

approximately $775,658.  Based on this figure, the pole attachment fees from cable 
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attachers which total $495,980, recover 64% of the cost of NOVEC’s pole network to 

which they are attached. 

 

58. The disproportionate share of cost recovery that represents is apparent when one 

considers that cable attachments that occupy only a very small portion of the pole – one 

foot out of a total of at least 37.5 feet are allocated 64% of the cost of poles to which they 

are attached, while the electric company which occupies typically 8 to 12 feet of space, is 

left with only 36% of those costs. Referring back to the apartment building analogy 

again, this is as if a tenant occupying one unit in a ten-unit building is charged a rent that 

recovers almost 100% more than the amount of common costs charged to the owner who 

is in possession of the remaining nine units. 

 

59. Another way of looking at the highly compensatory nature of pole attachment fees 

NOVEC receives from cable operators is to further adjust the identified costs to reflect 

the relatively small space occupancy of cable attachments. For the numerous reasons 

discussed in this affidavit, a direct use allocator of 7.41% is the most economically 

appropriate allocator for attributing pole costs to cable attachers.  That said, even 

applying NOVEC’s apparent contention that attachers should bear something 

approximating “an equal share of 2/3rds of the pole,” which appears to translate into an 

allocator in the range of 33% (and is significantly less than the 64% they contribute under 

current rates), produces an allocation of only $255,967 of pole costs to cable attachers.   

According to NOVEC’s figures, cable attachers are contributing a total of $495,980, an 

amount almost twice that.   Of course, even the $255,967 figure is itself likely an inflated 

amount of pole costs relative to the true economic costs, i.e, the actual additional or 

marginal costs of pole attachments. 

 

60. Following straight from the electric cooperative playbook, the NOVEC handout also 

purports to identify a series of “annual incremental costs – costs due solely to 

communications pole access and attachments requirements,” that it appears to be 

suggesting independent support for an annual pole rent of $40.05.  For the reasons 

discussed above, none of these proposed additional charges are justified, in that they are 
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either already being recovered under the FCC methodology - through the pole rental rate 

or through make-ready or other direct reimbursable charges imposed by the utility – or 

they are properly recoverable from the utility’s core electric distribution customers and 

not third-party attachers who did not cause the costs.  Utilities should not be allowed to 

have it both ways.  If they want to charge third party attachers based on incremental 

costs, then the amount of the rental rate would have to be commensurately reduced to 

reflect the true ongoing incremental costs of pole attachments, which have been shown to 

be extremely small.37 

The Cable Rate Formula is readily applied to electric cooperatives, using data 

publically available in the RUS and Annual Tax Reports filed with the SCC. 

 
61. As described above, consistent with Section 224(d) of the Communications Act and 

the principles of cost causation, the Cable Rate Formula calculates a maximum annual 

pole attachment rent for cable operators by taking the sum of the actual capital costs and 

operating expenses of the utility attributable to the entire pole, expressed on an annual 

basis, and apportioning those costs to the attacher based on the attacher’s relative or 

proportionate use of the pole.  Operationally, the Cable Rate Formula methodology is very 

straightforward to apply.  Once the various pieces of input data are properly identified, the 

calculation of the maximum just and reasonable rate under the FCC formula methodology is 

a simple multiplication of the three major components:  (1) the net investment per bare pole, 

(2) a carrying charge factor, and (3) a space allocation factor, i.e., the percent of pole 

capacity occupied by an attacher.  Expressed as an equation, the Cable Rate Formula is as 

follows: 

 

FCC Cable Rate Formula Maximum Pole Rental Rate =  

 
[Net Bare Pole Cost] x [Carrying Charge Factor] x [Space Allocation Factor] 

 

Where Space Allocation Factor = Space occupied by attacher / Usable Space on Pole 

 

                                                 
37 My own estimates, as well as those of the FCC, show marginal costs of pole attachments to be in the 
range of $0.50 to $1.00. 
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The various components of the FCC formula methodology, and the manner in which they 

are determined, are described in more detail in Attachment 2 to this Affidavit. 

 

62.  The Cable Rate Formula relies on the investment and expense data utilities maintain 

in, or derive from, their accounting books and records.  For investor-owned electric 

utilities, the FCC relies on uniform accounting data as publically reported in the FERC 

Form 1 reporting system.38   Although electric cooperatives are not required to file Form 

1 reports with FERC, the various pieces of data necessary to run the Cable Rate Formula 

for electric cooperatives are readily available, albeit in summary fashion, from two 

primary public sources, the Rural Utilities Services (“RUS”) Financial and Statistical 

Report and the SCC Annual Tax Report of Electric Companies.  Because much of the 

data needed to calculate the formula rate was identified only in summary fashion, it has 

not been possible to independently verify the figures as to their accuracy or to tie them to 

directly to the utilities’ books of accounts.  But it is my understanding that SCC staff 

routinely reviews the data provided in the RUS and Tax Reports, and that many if not all 

cooperatives keep accounting records in a manner consistent with the FERC uniform 

system of accounts relied on by the FCC methodology, notwithstanding the fact they are 

not required to do so.  It is also my understanding that the utilities have been directed by 

the SCC to provide rate calculations in their filings, and there is the opportunity that the 

utilities will provide more detailed accounting information at that time.  That said, and 

contrary to claims by the utilities, the information needed to run the FCC methodology 

was readily available in public reports routinely filed with the SCC as my calculations 

demonstrate.39 

 

63. Certain pieces of input data used in the calculation of the Cable Fate Formula, i.e., 

those involving taxes and the rate of return, require minor adaptation to apply to an 

electric cooperative.  First, because electric cooperatives are not subject to income taxes 

as would be an investor-owned utility (IOU), they have no reportable accumulated 

                                                 
38 For telephone utilities, the FCC relies on uniform system of accounting information as reported in the 
FCC’s ARMIS database. 
39 As mentioned above, Staff also used the RUS data in the pole rate calculations it performed in 
connection with the NTELOS case. 



 

34 
 
 

deferred taxes.  Therefore, in applying the FCC methodology to electric cooperatives, the 

calculation of net investment for pole plant (as is the case for aggregate plant accounts) is 

calculated by deducting accumulated depreciation alone from gross plant investment.  

Second, only a subset of the tax accounts included under the FCC methodology in the tax 

component of the carrying charge factor will be applicable to electric cooperatives.  As 

mentioned above, I have relied on the figure for tax expenses identified in the RUS 

Financial and Operating Report. 

 

64. With respect to rate of return, this element of the carrying charge factor (CCF) 

component allows the utility to recover a normal or fair (economic) return on capital from 

third-party attachers over and above actual cost recovery.  For an IOU, the capital cost 

element of the CCF component of the rate formula is the most current authorized rate of 

return set by a state regulatory commission or in the absence of one, an FCC default rate 

of return based on the weighed cost of debt and equity determined in the last FCC return 

proceeding may be used.  A non-profit cooperatively-owned utility has no allowed rate of 

return and faces a different set of capital costs than investor-owned utilities.  

Accordingly, it is appropriate to substitute an effective or imputed “rate of return” in lieu 

of an allowed rate of return set by a regulatory commission in applying the FCC cable 

formula to calculate a maximum pole rate applicable.  Consistent with the actual equity 

risk facing an electric cooperative, I have calculated a “rate of return” based on recorded 

interest expenses and using the cooperative’s actual cost of long term debt as a proxy for 

the cost of equity.40  I have also calculated the rate of return using the FCC default value, 

                                                 
40 The methodology I have employed is supported by the findings of the Indiana Utility Regulatory 
Commission (IURC) in a pole complaint proceeding involving a cooperative (Kankakee Valley Rural 
Membership Corporation) in which it specifically addressed the appropriate rate of return applicable to a 
cooperative: 

We find, however, that there is some risk for owners of a co-op losing a portion of their equity 
deposited in the co-op and, therefore, a cost of equity should be determined.  Among the measures 
that could be used include the cost of debt, the rate of inflation, risk-free rate or a yield on long 
term securities such as government or corporate bonds.  KVREMC, by using the cost of debt to 
determine the cost of capital, assumes the cost of debt is equal to the cost of capital.  Based on the 
evidence of record, and as proposed by KVREMC, we find the cost of debt (4.93%) to be the 
closest approximation to the cost of equity. 

While I disagree with certain other assumptions incorporated in the IURC pole rate calculations, those 
other assumptions appear to have been based on the proposal submitted by the telecommunications carrier 
(the complainant) as opposed to based on the IURC’s own reasoning.  The IURC’s finding with regard to 
the rate of return was one area where the IURC specifically disagreed with the complainant.   Moreover, 
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which is a much higher number,41 in anticipation of the utilities claim of entitlement to 

the FCC default rate of return input. 

 

65. In addition, one other minor adaptation was required to a data input to correspond to 

the level of accounting detail reported in the RUS form.  The FCC methodology 

calculates the maintenance expense element of the  carrying cost component based on 

expenses booked to FERC Account 593 (“Maintenance of Overhead Lines”), associated 

with the following three distribution plant in service accounts:  Account 364 (“Poles, 

Towers, and Fixtures”), 365 (“Overhead conductors and devices”) and 369 

(“Services”).42  The CCF for this element is calculated by taking the amount of 

maintenance expense recorded in Account 593 and dividing that by the net plant in 

service associated with each of these three individual accounts.  The RUS form on the 

other hand identifies maintenance and operating costs at the more aggregate level of total 

distribution plant.  Accordingly, I have calculated this element of the carrying charge 

factor based on total distribution maintenance and operating expenses and divided that by 

the total net distribution plant in service.43  The essential requirement in applying the 

FCC methodology is that one use the lowest level of granularity for which the expense 

data is publically reported, and that there is consistency between the level of granularity 

used to track expenses and the level of aggregation of the plant accounts used to translate 

those expense dollars into an annual carrying charge applicable to investment. 

 

                                                                                                                                                 
the ultimate pole rate adopted by the IURC was $11.50 as compared with the $24 rate sought by the utility.  
See Indiana Utility Regulatory Commission, Cause No. 42755, at 18. 
 My use of the cost of debt as the appropriate proxy for the rate of return applicable to electric 
coops is also consistent with the approach taken by Staff in the NTELOS case.  See Testimony of 
Rosemary M. Henderson at 6, recognizing the use of the cost of debt will “permit coverage for all the costs, 
without subsidy from the cooperative members.”  
41 Notwithstanding the fact that electric cooperatives do not incur the types of equity risk and costs facing 
an IOU, the FCC default rate is also much higher for no other reason that it was based on capital market 
conditions some twenty years ago. 
42 Unlike the comparable FCC ARMIS reporting system for telephone utilities, the FERC Account 593 
does not separately track pole and line-related maintenance expenses.  As a result, Account 593 includes a 
number of non-pole related expenses that from a cost-based or economic efficiency perspective would be 
removed if data readily existed to do so. 
43 Staff similarly calculated the maintenance component of the carry charge cost component based on total 
distribution plant, finding that to be “a reasonable surrogate for the use of the individual distribution 
account data.”  See Testimony of Rosemary Henderson in the NTELOS case at 6. 
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Application of the Cable Rate Formula to a representative electric cooperative 

indicates rate levels, as would generally be expected, in the vicinity of those 

derived for their investor-owned counterparts. 

 

66. Table 1 below presents the results of my rate calculations for a representative electric 

cooperative using data for the year ending 2010.  These calculations adhere to the Cable 

Rate Formula in the manner described above. Supporting calculations are presented in 

Attachment 3 to this Affidavit.   As shown in Table 1, my calculations indicate just and 

reasonable pole rental rates applicable to electric cooperatives in the range of $5.50 -$7.  

These rates are right in line with the rates charged by investor owned utilities (“IOUs”) in 

the state of Virginia that are subject to federal Section 224 pole regulation.44  This is not 

an unexpected result, given the homogeneity of pole plant, i.e., generally speaking, “a 

pole is a pole” across electric utilities, regardless of corporate structure.  

 

 

Table 1 
Maximum Just and Reasonable Pole Rental Rates 

Under Cable Rate Formula for 
Representative Electric Cooperative 

 
Rappahannock  
Electric Cooperative 
 ( Yr ending 2010) 

Cable Rate 
(Based on Imputed  

Rate of Return) 

Cable Rate  
(Based on FCC 

 Default Return) 
Net Inv. Per Bare Pole $368.12 $368.12 

 x  Carrying Charges 19.99% 26.02% 

 x   Space Factor  7.41% 7.41% 

 =Maximum Rate $5.45 $7.10 

 

67. As further demonstration of this point, within the past year, Rappahannock Electric 

Cooperative (“REC”) acquired a portion of Allegheny's distribution plant.  As IOU poles 

subject to federal pole rate regulation, it is my understanding that Allegheny charged 

                                                 
44 As noted earlier, the average IOU rate in Virginia is $7.08, which closely tracks the national average as 
reported by the FCC. The most commonly charged cable pole rate by IOUs in Virginia is $6.39, as 
identified in Attachment 1 to the Affidavit of Ray LaMura. 
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cable operators a pole attachment rental rate of $4.12 per pole, and that those acquired 

poles are now billed out by REC at $6.76 per pole as an interim rate based on those poles 

being former Allegheny poles.45 By contrast, it is my understanding that for all of its 

other poles, REC charges cable operators an unregulated pole attachment rate of $24.63 

on average, which includes rates as high as $36.08, almost nine times higher than the 

regulated IOU rate.46   Other than a change in the corporate ownership of these poles, 

these poles are the same poles, and subject to the same fundamental conditions of supply.  

There is no valid economic basis for the magnitude of disparity between the IOU and 

cooperative pole attachment rate other than the absence of effective pole regulation in the 

case of the latter. 

 

68. In my opinion, rates set any higher than those calculated under a proper application 

of the Cable Rate Formula, such as presented in my affidavit, and that are in the vicinity 

of rates charged by other electric utilities in the Commonwealth, would be economically 

inefficient and thwart competition, hinder broadband deployment and service innovation, 

and serve to deprive citizens of the Commonwealth of Virginia with the important 

economic development benefits that broadband is now commonly acknowledged to 

provide. 

  

69. For purposes of comparison, I have also calculated rates using the FCC Telecom 

Rate Formula for the representative electric cooperative, using the FCC presumptive 

average of three attaching entities on the assumption the areas served by electric 

cooperatives more typically meet the definition of rural areas (see Attachment 3).  As 

noted earlier, pursuant to the revisions adopted by the FCC on April 7, 2011, when the 

FCC presumptive average for the number of attaching entities is used in the telecom 

formula’s allocation factor for unusable space, the two formulas produce nearly identical 

just and reasonable rates.47 

                                                 
45 See Affidavit of Ray LaMura, Attachment 1. 

46 See id. 

47 The Telecom Rate for REC, assuming three attaching entities, is calculated at $5.47 versus $5.45 for the 
Cable Rate (using the cost of debt as the imputed rate of return) and $7.12 versus the $7.10 for the Cable 
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70. That the just and reasonable rates produced by an economically appropriate 

application of the Cable Rate Formula  may be lower than  rate levels previously 

“negotiated” between electric cooperatives and  cable companies, and/or “market 

benchmark” rates set by other monopoly pole owners, is not a valid economic or public 

policy concern.  Consistent with economic cost causation principles, and as found by the 

FCC and the courts on various occasions, rates calculated using the Cable Rate Formula 

are much more than fully compensatory to the pole owner and do not subsidize the 

services provided by attaching entities.  To allow an electric cooperative to charge an 

even higher rate, at best, serves only the very limited private financial interest of the 

cooperative, but not the greater public good.  The latter is best served by adoption of the 

Cable Rate Formula. 

                                                                                                                                                 
Rate (using the FCC default rate of return).  If one assumes only two attaching entities, the Telecom Rate 
increases to $7.77 (using cost of debt) and $10.12 (using FCC default return), respectively. 
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I HEREBY DECLARE UNDER PENALTY OF PERJURY that the foregoing is 

true and correct to the best of my knowledge. 

             
       Patricia D. Kravtin 
 
COMMONWEALTH OF MASSACHUSETTS 
COUNTY OF ESSEX 
 
 Subscribed and sworn to before me this ____ day of _______________, 2011 by 
the said Patricia D. Kravtin.   
 
             

      Notary Public 
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INTRODUCTION 1 

Q. PLEASE STATE YOUR NAME, POSITION, AND BUSINESS ADDRESS. 2 

A. My name is Patricia D. Kravtin.  I am an economist in private practice specializing in the 3 

analysis of telecommunications and energy regulation and markets.  My business address is 4 

57 Phillips Avenue, Swampscott, Massachusetts. 5 

Qualifications 6 

Q. PLEASE DESCRIBE YOUR PROFESSIONAL AND EDUCATIONAL 7 

BACKGROUND. 8 

A. I received a B.A. with Distinction in Economics from the George Washington University.  9 

I studied in the Ph.D. program in Economics under a National Science Foundation Fellowship at 10 

the Massachusetts Institute of Technology (M.I.T.).  My fields of concentration at M.I.T. were 11 

government regulation of industry, industrial organization, and urban and regional economics. 12 

My professional background includes a wide range of consulting experiences in regulated 13 

industries.  Between 1982 and 2000, I was a consultant at the national economic research and 14 

consulting firm of Economics and Technology, Inc. (ETI) in that firm’s regulatory consulting 15 

group, where I held positions of increasing responsibility, including Senior Vice President/Senior 16 

Economist.  Upon leaving ETI in September 2000, I began my own consulting practice 17 

specializing in telecommunications, cable, and energy regulation and markets. 18 

 I have testified or served as an expert witness on telecommunications matters in 19 

proceedings before over 30 state, provincial, and federal regulatory commissions, including the 20 

Federal Communications Commission (“FCC”), the Federal Energy Regulatory Commission 21 

(“FERC”), the Canadian Radio-television and Telecommunications Commission (“CRTC”) and 22 
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the Ontario Energy Board.  In addition, I have testified as an expert witness in litigation before a 1 

number of state and federal district courts on matters relating to telecommunications 2 

competition, market power, and barriers to entry, and concerning access and use of poles, 3 

conduits, and public rights-of-way.  I have also testified before a number of state legislative 4 

committees and served as advisor to a number of state regulatory agencies. 5 

Q.  PLEASEDESCRIBE YOUR EXPERIENCE OF PARTICULAR 6 

RELEVANCE TO THIS PROCEEDING. 7 

A. Over the course of my career, I have been actively involved in a number of state and 8 

federal regulatory commission proceedings involving cost methodologies and the allocation of 9 

costs of incumbent local exchange carriers (“ILECs”) and electric utilities.  One local network 10 

component, essential for the provision of competitive communications services, with which I am 11 

also very familiar, is access to poles, ducts, conduits, and rights-of-way.  I have testified 12 

extensively on matters pertaining to these essential facilities before state and federal regulatory 13 

agencies and district courts, including those in Florida, New York, California, Washington, and 14 

North Carolina. 15 

I have submitted reports in pole proceedings before the FCC, including both rounds of its 16 

most recent pole rulemaking proceeding, Implementation of Section 224 of the Act; A National 17 

Broadband Plan for our Future, Opinion and Further Notice of Proposed Rulemaking, 25 FCC 18 

Rcd 11864 (2010) (“FCC 2010 FNRPM”) and Implementation of Section 224 of the Act; 19 

Amendment of the Commission’s Rules and Policies Governing Pole Attachments, 22 FCC Rcd 20 

20195 (2007).  In 2006, I submitted testimony and was subject to live cross-examination before 21 

the FCC’s Chief Administrative Law Judge, on issues pertaining to utility compensation for pole 22 
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attachments in Florida Cable Telecommunications Association, Inc., et al. v. Gulf Power 1 

Company, Initial Decision, 22 FCC Rcd 1997 (2007), aff’d, FCTA v. Gulf Power, 26 FCC 2 

Rcd 6452 (2011) (“FCTA”).  I also submitted a declaration in the FCC’s earlier pole attachment 3 

proceeding, CS Docket No. 97-98.  Additionally, I submitted testimony before the FCC in pole 4 

attachment complaint proceedings brought against electric utilities Gulf Power and Dominion 5 

Virginia Power. 6 

I have served as an expert or advisor on pole attachment matters in proceedings involving 7 

investor-owned utilities, non-profit consumer-owned utilities, and municipally-owned utilities, 8 

and before various state (and provincial) regulatory commissions including the Kentucky Public 9 

Service Commission, the Arkansas Public Service Commission, the Public Utilities Commission 10 

of Texas, the Georgia Public Service Commission, the South Carolina Public Service 11 

Commission, the Public Service Commission of the District of Columbia, the New Jersey Board 12 

of Public Utilities, the New York Public Service Commission, the Virginia Corporation 13 

Commission, the Ohio Public Utilities Commission, and the Ontario Energy Board.  I have also 14 

testified on matters pertaining to access to poles and conduit of ILECs in proceedings before the 15 

Georgia Public Service Commission, the South Carolina Public Service Commission, the Public 16 

Service Commission of the District of Columbia, and the New York Public Service Commission. 17 

I have also been actively involved in related issues pertaining to broadband deployment.  18 

I have authored a number of reports dealing with this subject and participated as a grant reviewer 19 

for the Broadband Technology Opportunities Program (“BTOP”) administered by National 20 

Telecommunications and Information Administration (“NTIA”). 21 
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Q.  HAVE YOU TESTIFIED PREVIOUSLY BEFORE THE NEW 1 

HAMPSHIRE PUBLIC UTILITY COMMISSION ?  2 

A. Yes.  I submitted written pre-filed testimony before the New Hampshire Public Utility 3 

Commission (“PUC” or “Commission”) in the Commission’s Generic Competition Proceeding, 4 

Docket No. DR 90-002, on behalf of the Office of the Consumer Advocate, filed May 1, 1992 5 

(direct), July 10, 1992 (reply), and August 21, 1992 (surrebuttal).  My testimony in that 6 

proceeding addressed the economics of monopoly bottleneck toll and switched access services, 7 

and the design and implementation of intrastate access charges. 8 

Q. HAVE YOU PREPARED A SUMMARY CONTAINING DETAILS OF 9 

YOUR EDUCATIONAL BACKGROUND AND PROFESSIONAL EXPERIENCE? 10 

A.  Yes, I have.  A detailed resume summarizing my training, previous experience, and prior 11 

testimony and reports is provided as Attachment 1 to this testimony. 12 

Q. WHAT HAVE YOU RELIED UPON IN PREPARING THIS TESTIMONY? 13 

A. I have relied on my education, training, research, and experience in economic analysis, 14 

and my prior experience in the areas of telecommunications and utility regulation as outlined 15 

above and further detailed in Attachment 1.  I have considered various data and information in 16 

forming my opinions, including data available on the Federal Energy Regulatory Commission 17 

(“FERC”) Form 1 for Public Service Company of New Hampshire (“PSNH”) and Unitil Energy 18 

Systems, Inc. (“Unitil”), and the June 8, 2012 PSNH filing and the June 13, 2012 Unitil filing 19 

submitted in this matter.  20 



DT-12-084 
Direct Testimony of Patricia D. Kravtin 

Page 5 of 96 
 

 

 

Assignment and Purpose of Testimony 1 

Q. PLEASE DESCRIBE YOUR ASSIGNMENT AND THE PURPOSE OF 2 

YOUR TESTIMONY. 3 

A.  I was asked by counsel for Time Warner Cable (“TWC”) and for Comcast Cable 4 

Communications Management, LLC, Comcast of New Hampshire, Inc., Comcast of 5 

Massachusetts/New Hampshire, LLC and Comcast of Maine/New Hampshire, Inc. (collectively 6 

“Comcast”)  to provide testimony on matters raised in this proceeding concerning the appropriate 7 

methodology for determining just and reasonable rates for the attachments of cable television 8 

service providers to poles owned by incumbent electric utilities pursuant to New Hampshire 9 

Revised Statutes Annotated RSA 374:34-a (“RSA 374:34-a”) and the six factor rate review 10 

standard set forth in N.H. Code Admin. R. Puc 1304.06 (“PUC 1304.06”), from an economic and 11 

public policy perspective.  As part of my assignment, I was asked to analyze the pole formula 12 

calculations submitted by PSNH and other intervening utilities including Unitil, and to offer my 13 

opinions regarding the utilities’ rate calculations as well as their specific application of the rate 14 

formula methodology in the context of the applicable rate review standards. 15 

Executive Summary 16 

Q. PLEASE SUMMARIZE YOUR TESTIMONY. 17 

A.  My testimony describes the numerous economic and public policy rationales in support 18 

of setting pole attachment rates that utilities may charge cable companies – for both traditional 19 

cable and advanced broadband services, including interconnected Voice over Internet protocol 20 

(“VoIP”) services – as well as competitive local exchange carriers (“CLECs”), based on a 21 

unified broadband pole rate formula equal to the existing FCC cable rate formula.  My testimony 22 
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explains why the existing FCC cable rate formula is by far the most appropriate and by far the 1 

best methodology for determining maximum just and reasonable rates for pole attachments 2 

pursuant to the governing pole attachment regulation in New Hampshire, RSA 374:34-a and 3 

PUC 1304.06. 4 

The advantages of the cable rate formula are many.  First and foremost, the cable formula 5 

is designed in a manner that is fully consistent and transparent with respect to the underlying 6 

economic theory, including the principles of cost causation and economically efficient marginal 7 

cost pricing.  It also offers the practical advantages of being applied in a very simple, 8 

expeditious, and unified manner that is less administratively burdensome than the telecom rate 9 

formula.  10 

Not only does the cable rate formula produce a result that is more economically efficient 11 

than the old telecom rate formula, and more straightforward than either the old or revised 12 

telecom formula, it also produces one that is fair to pole owning utilities and their ratepayers.  In 13 

particular, the rates derived using the cable formula (and especially including make-ready 14 

charges that apply in addition to the formula rate) are much more than fully compensatory to the 15 

pole owner in that they make a contribution over and above economically efficient prices, and 16 

have been proven over time not to affect the utilities’ investment in pole plant.  Indeed, for the 17 

reasons discussed in this testimony, pole owners and their customers stand to be made much 18 

better off after attachments are made at rates set under the cable formula than if no such 19 

attachments are made. 20 

Given pole attachments are a vital input for the delivery of broadband services, the 21 

combination of these key attributes makes the cable rate formula best suited to promote the 22 
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widespread deployment of advanced broadband services and competition in the increasingly 1 

convergent communications industry where cable, telecommunications, and potentially electric 2 

utility companies (or their affiliates) compete for the same customers in the voice, video, 3 

broadband data and wireless marketplaces.  This finding is one that has been explicitly 4 

recognized by the FCC and the majority of certified states who have adopted a unified approach 5 

for setting pole attachment rates based on the cable rate formula or a close variation of it.  The 6 

fact that the PUC’s final rules specifically identify the potential impact on the deployment of 7 

broadband services as one of the rate review criteria, would, in my opinion, make it difficult to 8 

justify from an economic and public policy viewpoint a rate formula other than the cable rate 9 

formula or a formula that produced a rate very close to the cable rate, and applied to pole 10 

attachments of all kinds and across the spectrum of broadband services providers to the extent 11 

allowed by applicable law. 12 

As part of the 1996 amendments to the Communications Act, the FCC was directed to 13 

implement two separate formulas when Congress extended access to utility poles at just and 14 

reasonable rates beyond cable operators to include telecommunications service providers.  The 15 

PUC, however, is not similarly constrained.  The adoption of a bifurcated pole rate formula 16 

approach introduces a number of unnecessary complications and areas of potential dispute 17 

among the parties into the rate setting process (e.g., number of attaching entities, amount of 18 

unusable space on poles, classification of “cable” versus “telecom attachments,”) with no 19 

measurable offsetting economic or public interest benefit.  To the contrary, from an economic 20 

and public policy perspective, a bifurcated rate formula approach runs directly counter to widely-21 
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accepted critical public policy goals of encouraging deployment of advanced broadband services 1 

and promoting robust competition. 2 

Indeed, these findings were the basis of the FCC’s decision in April 7, 2011 to adopt a 3 

new, revised telecom formula, designed to produce rates as close to the cable rate as possible.  4 

Implementation of Section 224 of the Act, Report and Order and Order on Reconsideration, 26 5 

FCC Rcd 5240 (2011) (“April 7, 2011 Order”).  While definitely superior to the old telecom 6 

formula, since the new formula is intended to produce rates roughly equivalent to the cable rate, 7 

there is no real purpose served by adopting it at the state level, where there is no legal 8 

requirement to do so, as is the case here in New Hampshire.  Indeed, the vast number of other 9 

states who have exercised jurisdiction over poles have not adopted a bifurcated rate setting 10 

approach, and in almost all instances where a specific rate formula was adopted for cable and 11 

telecommunications attaching entities, that rate formula was the FCC cable rate or slightly 12 

modified version. 13 

My testimony provides specific rate results for pole attachment rentals derived from a 14 

proper application of the FCC cable rate formula for PSNH and Unitil using data for the years 15 

2010 and 2011, respectively, provided by the utilities, in addition to data publically reported by 16 

the utilities on FERC Form 1.  Those results are presented in Table 1 (for PSNH) and Table 2 17 

(for Unitil) on the following page. 18 

My testimony also provides specific rate results calculated for PSNH and Unitil (see 19 

Tables 1 and 2 below) using the revised FCC telecom formula should the PUC decide to adopt a 20 

bifurcated pole rate formula approach.  For the reasons described in my testimony and outlined 21 

above, adoption of a bifurcated pole rate formula approach which applies the FCC cable rate 22 
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formula to attachments classified as “cable” and the revised FCC telecom formula to attachments 1 

classified as “telecom” would be a second best option for the PUC in determining just and 2 

reasonable rates that utilities may charge eligible broadband services providers for pole 3 

attachments as compared with the best option of adopting a unified, rate setting approach using 4 

the cable rate formula. 5 

Both PSNH and Unitil have proposed bifurcated rate formula approaches.  In addition to 6 

their reliance on an inferior bifurcated approach to rate setting, both utilities’ calculations contain 7 

serious flaws, either in the data inputs used to run the formulas, or in the manner in which the 8 

rate formulas themselves are applied.  PSNH in particular applies the FCC’s old, now discarded 9 

telecom formula, which, for the reasons summarized above, produces rates far in excess of 10 

economically efficient levels and are thus counter productive to attainment of widely-accepted 11 

public policy goals.  Unitil correctly applies the FCC’s new, revised telecom formula, but 12 

includes a number of cost accounts not included in the FCC formula approach.  More 13 

significantly, Unitil disaggregates costs as between solely owned and jointly owned poles in a 14 

manner that creates an artificial, highly distorted distinction between the two categories of poles 15 

and that produces an unjustifiably high and economically unreasonable pole attachment rate for 16 

solely owned poles. 17 

 18 
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Table 1 
PSNH Maximum Just and Reasonable  

Unified Broadband Pole Attachment Rental Rate 
Under FCC Cable and Revised Telecom Formula 

PSNH 
Based on Year End 2010 Data 

 
Cable 

New 
Telecom 
3 AE 

Revised 
Telecom 
5 AE 

Net Investment Per Bare Pole $387.02 $387.02 $387.02 
 x  Carrying Charges 35.12% 35.12% 35.12% 
 x   Space Factor* 7.41% 16.89% 11.20% 
 x   Cost Factor** n/a .44 .66 
Maximum J&R Solely-Owned Pole $10.07 $10.05 $10.10 
Maximum J&R Jointly-Owned 
Pole 

$5.03 $5.03 $5.04 

*Calculated using FCC presumptive values for space factor (13.5ft usable 
space on 37.5 ft. pole), and FCC cost factors linked to FCC presumptions for 
space and number of attaching entities (“AE”)- 3 non-urbanized, 5 urbanized. 

 1 

Table 2 
Unitil Maximum Just and Reasonable  

Unified Broadband Pole Attachment Rental Rate 
Under FCC Cable and Revised Telecom Formula 

Unitil 
Based on Year End 2011 Data 

 
Cable 

New 
Telecom 
3 AE 

Revised 
Telecom 
4 AE 

Net Investment Per Bare Pole $487.70 $487.70 $487.70 
 x  Carrying Charges 31.51% 31.51% 31.51% 
 x   Space Factor* 7.24% 16.71% 13.20% 
 x   Cost Factor* n/a .433   .548 
Maximum J&R Solely-Owned Pole $11.12 $11.12 $11.12 
Maximum J&R Jointly-Owned 
Pole 

$5.56   $5.56   $5.56 

*Calculated using Unitil’s space factor (13.82 usable space on 37.57 ft. pole), 
and appropriate FCC cost factors for Unitil’s space factors and assumed 
number attaching entities (“AE”). 

 2 
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APPROPRIATE METHODOLOGY FOR DETERMINING JUST AND REASONABLE 1 
POLE ATACHMENT RATES PURSUANT TO NH RSA 374:34-a AND PUC 1304.06 2 

Q. HAVE YOU MADE A DETERMINATION OF THE MOST APPROPRIATE 3 

METHODOLOGY FOR DETERMINING MAXIMUM JUST AND REASONABLE POLE 4 

ATTACHMENT RATES THAT UTILITIES MAY CHARGE CABLE COMPANIES AND 5 

OTHER ELIGIBLE ATTACHERS IN NEW HAMPSHIRE PURSUANT TO RSA 374:34-a 6 

AND THE RATE REVIEW STANDARD SET FORTH IN PUC 1304.06? 7 

A. Yes, I have.  The language in RSA 374:34-a governing the rules that the PUC shall adopt 8 

in setting rates for pole attachments in New Hampshire affords the PUC discretion in adopting an 9 

“appropriate formula or formulae for apportioning costs” and thereby affording the PUC the 10 

ability to adopt a single unified broadband rate formula.1  Unlike the FCC in setting its rules 11 

governing pole attachment rates for investor owned utilities at the federal level, the PUC is not 12 

constrained by the existing statutory framework of Section 224(e) of the Communications Act 13 

(“Act”) to implement a bifurcated rate structure that establishes separate cable and 14 

telecommunications rate formulas. 15 

As discussed in more detail below, the adoption of two separate formulas, as the FCC 16 

was directed to implement as part of the 1996 amendments to the Act when access to utility 17 

poles at just and reasonable rates was extended beyond cable operators to include 18 

telecommunications service providers, introduces a number of unnecessary complications into 19 

                                                 

1 See RSA 374:34-a.III (effective July 16, 2007) (“The commission shall adopt rules under RSA 
541-A to carry out the provisions of this section, including appropriate formula or formulae for 
apportioning costs.”). 
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the rate setting process.  Even more importantly from an economic and public policy perspective, 1 

is that, in light of the technological and market changes in the communications industry that have 2 

ensued in the 16 years since the passage of the Telecommunications Act in 1996, a bifurcated 3 

pole rate formula approach is at cross purposes to the critical public policy goals of encouraging 4 

deployment and adoption of advanced broadband services and promoting robust competition in 5 

the increasingly convergent communications industry. 6 

In ways not fully anticipated at the time the Telecommunications Act was passed, the 7 

telecommunications marketplace has become increasingly convergent over the past couple of 8 

decades with telecommunications, cable television (and potentially electric utilities or their 9 

affiliates as well) competing for the same customers in the voice, video, broadband data and 10 

wireless marketplaces.  In an increasingly convergent marketplace, markets that were 11 

traditionally thought of as separate markets will no longer function as separate or independent 12 

markets. 13 

In light of these important structural changes in the industry, a regulatory policy that is 14 

readily adaptable and competitively neutral (i.e., does not give one competitor in a given market 15 

an undue competitive advantage) with respect to changes in service usage, mix, and technology 16 

over time is highly desirable from the standpoint of both economic efficiency and equity. 17 

In this context, the adoption of a single unified broadband formula that applies to pole 18 

attachments of all kinds and applies across the spectrum of broadband providers is best suited to 19 

achieve the widely accepted public policy goals of encouraging the widespread deployment of 20 

broadband services and promoting robust competition in the increasingly convergent 21 

communications marketplace.  22 
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This concept was explicitly recognized in the FCC’s National Broadband Plan the 1 

agency’s Further Notice of Proposed Rulemaking issued in the wake of the National Broadband 2 

Plan, and the FCC’s final decision in that rulemaking proceeding the April 7, 2011 Order.2  The 3 

State of New Hampshire has embraced similar goals in the form of a “Broadband Action Plan” 4 

designed to encourage and to increase broadband deployment throughout all areas of the state.3  5 

Moreover, as discussed more fully below, the rules promulgated by the PUC in PUC 1304.06 to 6 

implement RSA 374:34-a set forth specific criteria designed to adopt and implement a formula 7 

methodology that takes into express consideration the achievement of those goals. 8 

Consistent with the recent findings of the FCC,4 and the findings of the overwhelming 9 

majority of states that have exercised jurisdiction over pole attachment regulation, in the context 10 

of these overarching goals to encourage and increase broadband deployment, among other 11 

benefits, the existing cable rate formula would be the best overall methodology for a unified rate 12 

for broadband services providers and for determining just and reasonable rates.  As will be 13 

explained in more detail in this testimony, the cable rate formula, which allocates costs 14 

exclusively in proportion to relative use offers many advantages vis-á-vis the existing telecom 15 

                                                 

2 FCC, Connecting America: The National Broadband Plan (2010), at 110, http://www.broadband.gov/plan/#read-
the-plan; Implementation of Section 224 of the Act; A National Broadband Plan for Our Future, Order and Further 
Notice of Proposed Rulemaking, 25 FCC Rcd 11864 (2010) (“FCC 2010 FNPRM”); April 7, 2011 Order ¶ 181. 

3 See New Hampshire Department of Resources and Economic Development (DRED) and the Telecommunications 
Advisory Board (TAB), State of New Hampshire Broadband Action Plan, dated June 30, 2008 (“NH Broadband 
Action Plan”), available at http://www.nheconomy.com/uploads/Final-Report-082808.pdf. 

4 See April 7, 2011 Order ¶¶ 172-181.  FCC 2010 FNPRM ¶ 118 (“We believe that pursuing uniformity by 
increasing cable operators’ pole rental rates—potentially up to the level yielded by the current telecom formula—
would come at the cost of increased broadband prices and reduced incentives for deployment.  Instead, by seeking to 
limit the distortions present in the current pole rental rates by reinterpreting the telecom rate to a lower level 

http://www.broadband.gov/plan/#read-te-plan
http://www.broadband.gov/plan/#read-te-plan
http://www.broadband.gov/plan/#read-te-plan
http://www.broadband.gov/plan/#read-te-plan
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rate formula which allocates costs using a hybrid proportional and per capita approach. These 1 

advantages include, among others, the cable formula being designed in a manner that is fully 2 

consistent and transparent with respect to the principles of cost causation and economically 3 

efficient marginal cost pricing, the requirement to be fully compensatory to the pole owner, as 4 

well as the practical advantages of being applied in a simple, expeditious, and unified manner 5 

that is less administratively burdensome than the telecom rate formula.5 6 

Not only does the cable rate formula produce a result that is more economically efficient 7 

than the old telecom rate formula, and more straightforward than either the old or revised 8 

telecom rate formula, it also produces one that is fair to pole owning utilities and their ratepayers.  9 

In particular,  rates derived using the cable rate formula (and especially including make-ready 10 

charges that apply  in addition to the formula rate) provide contribution over and above 11 

economically efficient prices, and has been proven over time not to affect the utilities’ 12 

investment in pole plant. 13 

As discussed fully in the following section of this testimony, rates at levels produced by 14 

the cable rate formula, as recently found by the FCC, and as found by the overwhelming majority 15 

of states certified to regulate pole attachments, is much more appropriate from economic and 16 

public policy perspectives (given the PUC’s rate review standard criteria) over the old telecom 17 

                                                                                                                                                             

consistent with the Act, we expect to increase the availability of, and competition for, advanced services to anchor 
institutions and as middle-mile inputs to wireless services and other broadband services.”). 

5 April 7, 2011 Order ¶ 183. 
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rate formula and even the revised telecom rate formula adopted by the FCC in its April 7, 2011 1 

Order.6   2 

While the revised telecom rate formula goes a long way to addressthe infirmities of the 3 

old telecom rate formula by effectively reducing rates derived by that formula to levels in the 4 

close vicinity of cable rate, given the PUC has the latitude to adopt a unified rate formula in the 5 

first instance, there is no real benefit to implementing a second rate formula that was expressly 6 

designed by the FCC to produce a rate as close as possible to the first.  In this context, adoption 7 

of the revised telecom rate formula to be applied to telecommunications attachments offers no 8 

real advantage, but does have the disadvantage of introducing unnecessary complexity and areas 9 

of contention as discussed further below. 10 

APPLICATION OF THE PUC’S SIX FACTOR RATE REVIEW STANDARD 11 

Q. PLEASE DESCRIBE THE SIX FACTOR RATE REVIEW STANDARD 12 

SET FORTH IN PUC 1304.06 THAT THE PUC IS TO FOLLOW  IN SETTING POLE 13 

ATTACHMENT RATES FOR CABLE OPERATORS AND COMPETITIVE LOCAL 14 

EXCHANGE CARRIERS. 15 

A.  PUC 1304.06 sets forth the following criteria as the  rate review standard the PUC is to 16 

apply in “[i]n determining just and reasonable rates for the attachments of competitive local 17 

exchange carriers and cable television service providers to poles owned by incumbent local 18 

exchange carriers or electric utilities.”  These six criteria are as follows: 19 

(1) Relevant federal, state or local laws, rules and decisions; 20 

                                                 

6 As discussed infra in this testimony, the FCC’s revised telecom formula, implemented appropriately, would be an 
acceptable formula should the PUC choose to implement a bifurcated formula approach.  
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(2) The impact on competitive alternatives; 1 

(3) The potential impact on the pole owner and its customers; 2 

(4) The potential impact on the deployment of broadband services; 3 

(5) The formulae adopted by the FCC in 47 C.F.R. § 1.1409(c) through (f) in effect on July 16, 4 

2007; and 5 

(6) Any other interests of the subscribers and users of the services offered via such attachments 6 

or consumers of any pole owner providing such attachments, as may be raised. 7 

Q. PLEASE EXPLAIN THE BASIS OF YOUR OPINION THAT THE PUC’S 8 

SIX FACTOR REVIEW STANDARD IS BEST SATISFIED BY THE ADOPTION OF A 9 

UNIFIED BROADBAND RATE FORMULA BASED ON THE FCC CABLE RATE. 10 

A. The basis of my opinion is described below for each of the six factors that comprise the 11 

PUC’s rate review standard.  While my analysis is structured to address each factor individually, 12 

the factors interrelate in very substantive ways.  Accordingly, my ultimate determination that a 13 

unified broadband rate formula based on the cable rate best satisfies the PUC’s rate review 14 

standard is based on the cable rate being best suited to achieve the six identified criteria on both 15 

an individual and collective basis. 16 

Factor 1: Relevant federal, state or local laws, rules and decisions. 17 

The FCC cable formula is a long-standing methodology that is well accepted and easy to 18 

understand and apply.  Testament to this point is the fact that the vast majority of states that 19 

regulate pole attachments use the cable rate formula or some close variation of it for all regulated 20 

attachments.  Included in the many states that use the cable rate formula for all third party 21 

attachments is the neighboring state of Massachusetts with which New Hampshire directly 22 
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competes for economic development opportunities and the ability to attract a highly educated 1 

and skilled labor force.  2 

Notwithstanding numerous legal challenges by monopoly pole owners over the years, the 3 

FCC and the courts, including the U.S. Supreme Court, have repeatedly found the cable rate to 4 

be more than compensatory to the utility pole owner and void of cross subsidy, especially when 5 

make-ready charges designed to recover any non-recurring out-of-pocket costs the utility may 6 

incur in order to accommodate any particular third party attachment to its poles and that apply 7 

over and above the recurring formula rental rate are taken into account.7 8 

It is the case at the federal level that, pursuant to Section 224(e) of the Communications 9 

Act as amended in 1996, a separate telecom rate formula has been applied to attachments 10 

classified as “telecommunications.”  However, since the passage of the 1996 amendments, the 11 

issue of applying a bifurcated formula approach that requires the separate classification and rate 12 

treatment of “cable” versus “telecommunications” attachments has become much more complex 13 

and impactful.  There are several related reasons why, as a matter of economic and public policy, 14 

the PUC should not give that aspect of the federal law (i.e., the establishment of a bifurcated rate 15 

formula approach) much consideration in the context of this particular rate review standard.   16 

First, since the passage of Section 224(e), there is increasing recognition at both the 17 

federal and state levels of the substantial public interest benefit to policies that promote increased 18 

                                                 

7 See, e.g., Alabama Power Co. v. FCC, 311 F.3d 1357, 1370-71 (11th Cir. 2002) (“[A]ny implementation of the 
[Commission’s cable pole attachment rate] (which provides for much more than marginal cost) necessarily provides 
just compensation.”); FCC v. Florida Power Corp., 480 U.S. 245, 253-54 (1987) finding that it could not “seriously 
be argued, that a rate providing for the recovery of fully allocated cost, including the actual cost of capital, is 
confiscatory”).  See also FCC National Broadband Plan at 110 (“[The cable rate] has been in place for 31 years and 
is ‘just and reasonable’ and fully compensatory to utilities.”). 
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broadband deployment and widespread availability of advanced broadband services.  Back in 1 

1996, broadband applications were still in their relative infancy.  Now, they are perceived by 2 

many as a basic necessity.  Back in 1996, there was the widely expressed expectation of a 3 

relatively larger number of facilities based carriers than has actually occurred.  Since the telecom 4 

formula divides the costs of unusable space on the pole on a per capita basis, the formulaic 5 

impact of the relatively fewer anticipated number of entities needing to attach to utility poles has 6 

been a much greater divergence between the long-standing cable rate and the telecom formula 7 

that Congress directed the FCC to implement.  8 

Second, and in direct recognition of and in response to the preceding factors, the FCC, in 9 

its seminal April 7, 2011 Order, formally abandoned the old telecom formula.  In its decision, the 10 

FCC explicitly acknowledges that the old telecom formula has been shown over time to diverge 11 

too substantively from accepted principles of cost causation, thereby resulting in rates well in 12 

excess of efficient levels and that serve to place a damper on broadband deployment, competition 13 

and the widespread availability and adoption of advanced broadband services. 8  The reasons why 14 

this is the case are discussed more fully under the discussion of factor #5 below. While it is my 15 

understanding that the FCC, subject to the language of Section 224(e), was constrained to keep a 16 

bifurcated rate formula approach, the revised telecom rate formula adopted by the FCC in its 17 

April 7, 2011 decision, for all intents and purposes, when properly applied, produces a rate that is 18 

an exact or very close equivalent to the cable rate.  19 

                                                 

8 April 7, 2011 Order ¶¶ 147-48, 172, 174-76. 
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Third, the federal law thatpermits states to certify to regulate pole attachments in their 1 

state, does not require certifying states to apply the bifurcated formula approach.  Section 224(e) 2 

is a requirement imposed only on the FCC to apply in its federal level regulation of investor 3 

owned utilities operating in states where the FCC has maintained jurisdiction.  Again, as noted 4 

above, the vast majority of states that have exercised jurisdiction over poles, and that are not 5 

constrained as is the FCC by language in Section 224(e), have not opted to implement  a separate 6 

telecom rate formula. 7 

Fourth, since the passage of Section 224(e), the communications industry has become 8 

increasingly convergent in nature, such that markets previously perceived as separate markets are 9 

converging into one more broadly defined communications market consisting of voice, video, 10 

data, and wireless service applications.  In this regard, however, it is significant that the FCC, 11 

consistent with its prior rulings upheld by the Supreme Court, as well as pole regulating states, 12 

have consistently applied the cable formula to commingled cable and broadband services 13 

including Internet and interconnected VoIP.  Similarly, there is no language in the PUC’s pole 14 

attachment rules requiring cable operators to pay a higher pole attachment rate for commingled 15 

cable television and Internet services, including interconnected VoIP, than they would for 16 

traditional cable. 17 

While the PUC’s 2011 ruling classified VoIP as a “telecommunications” service, it is my 18 

understanding that the PUC’s ruling was for the limited purposes of ensuring that certain 19 

consumer protection requirements imposed on other providers of voice services were also 20 

adhered to by cable operators offering cable voice services (which the PUC order recognized was 21 

already the case).  It is my further understanding that the PUC order did not address the issue of 22 
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pole attachment rates applicable to VoIP services.9  Indeed, in the PUC’s own words, its ruling 1 

was not intended to have anything more than a “minimal if any, competitive impact on Comcast 2 

and Time Warner services in New Hampshire,” which indeed would have been the case had the 3 

result of the order been to subject cable operators to the higher telecom formula rate.10  4 

In any event, it is my further understanding that recent legislation has specifically 5 

confirmed that VoIP is not subject to regulation as telecommunications service in New 6 

Hampshire.  11  7 

Finally, as explained in the discussion of factor #4 below, the PUC’s rules, by 8 

specifically identifying the potential impact on the deployment of broadband services as one of 9 

the rate review criteria, would, in my opinion, make it difficult to justify a rate formula to be 10 

applied to broadband service providers other than the cable formula or a formula that produced a 11 

rate very close to the cable rate.  That said, in my opinion as an economist with experience in 12 

setting just and reasonable rates for essential facilities, the just and reasonable standard in and of 13 

itself, as set forth in New Hampshire’s pole attachment statute and as widely adopted by other 14 

certified states, independent of the PUC’s final rules promulgated to implement that statute, 15 

provides a solid basis upon which to adopt the cable rate formula.  16 

                                                 

9 See New Hampshire Tel. Ass’n, NH PUC Dkt. No. DT 09-044, Order No. 25,262 (Aug. 11, 2011). 

10 According to the PUC’s ruling, cable operators Comcast and Time Warner were already substantially complying 
with the customer service requirements and regulations at issue in the ruling.  On this basis, the PUC concluded that 
its “finding that cable voice services are subject to regulation should have minimal, if any, competitive impact on 
Comcast and Time Warner services in New Hampshire.”  See id. at 59. I understand that adoption of PSNH’s 
proposed use of the FCC’s old FCC formula to VoIP attachments would likely double pole attachment rent for 
Comcast and Time Warner Cable in New Hampshire.  See Direct Testimony of Glenn Fiore and Christopher 
Hodgdon on behalf of Comcast at 14; Direct Testimony of Julie Laine on behalf of Time Warner Cable at 18. 

11 See SB48, N.H. Laws of 2012, Ch. 177. 
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Factor 2: The impact on competitive alternatives. 1 

From an economic and public policy perspective, there is widespread acceptance that 2 

sound regulatory policy should be implemented in a manner that does not provide a competitive 3 

advantage to one competitor or competitive alternative vis-à-vis another.  This concept is widely 4 

known as the concept of competitive neutrality or level playing field.  All other things being 5 

equal, competitive parity among providers of broadband services, including new VoIP services, 6 

is best achieved by a regulatory policy that applies a uniform price per foot of equivalent utility 7 

pole attachment, set at an economically efficient level so as not to artificially depress demand in 8 

the final market for broadband services.  Conversely, a bifurcated rate formula approach can 9 

serve to penalize arbitrarily a competitor for its choice as to technology, business plan, or mix of 10 

service offerings, especially, when that approach imposes an undue cost burden far in excess of 11 

cost causative costs on one class of competitors vis-à-vis another, as is the case with the old 12 

telecom formula.  This, in turn, can lead to the stifling of innovation and competition for 13 

broadband services, an outcome that is contrary to public policy goals and the public interest. 14 

The FCC cable rate formula methodology is not inherently biased in favor of any one 15 

industry or competitor over another, and can be readily applied in uniform fashion across 16 

broadband providers.  The continued adherence to the FCC cable methodology, as clearly 17 

articulated in the FCC’s April 7, 2011 Order, and the FCC’s National Broadband Plan, the 18 

impetus for the pole rulemaking, is first and foremost driven by the public policy objectives of 19 

promoting competition and broadband deployment.  This is true in all regions of the country, and 20 

particularly the case in rural areas, where there are even less favorable underlying economic 21 

conditions for broadband deployment, and even more to gain from the economic and social 22 
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benefits of affordable access to advanced broadband services in today’s information age 1 

economy.  The economic reality is that, in order to achieve these widely embraced public policy 2 

objectives, pole attachments, a vital input to broadband deployment, need to be priced at an 3 

efficient, cost-based level (i.e., closer to marginal cost) relative to the excessive monopoly rate 4 

levels sought by the pole owners, and in a manner that does not discriminate against competitive 5 

alternatives depending on the provider’s particular choice as to technology, business plan, or mix 6 

of service offerings. 7 

Fundamental economic principles hold that the closer the prices that third party attachers 8 

are charged for their shared use of the natural monopoly pole facilities are to the owner’s 9 

marginal costs of attachment, the closer the outcome will be to achieving the performance 10 

attributes ascribed to a competitive marketplace, i.e., the more efficient the outcome in terms of 11 

maximizing the productive use of societal resources and the resultant benefits to consumers, 12 

including lower prices and greater service offerings and innovation.  Any rate level materially 13 

higher than the existing cable rate, which, as noted above, is already compensatory and in excess 14 

of the marginal cost, will raise the regulated rate for this critical input needed to provide 15 

broadband services to many users even further above the economic cost, thereby introducing 16 

even greater market distortions vis-à-vis the competitive benchmark of marginal cost pricing  17 

This will have a decidedly negative or harmful impact on competitive alternatives and more 18 

generally, on promoting competition and deployment of advanced broadband services including 19 

interconnected VoIP. 20 
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Factor 3: The potential impact on the pole owner and its customers. 1 

Pursuant to widely recognized economic principles of cost causation (and under the legal 2 

standard of just compensation), avoidance of any cross-subsidy between the pole owner and the 3 

third party attacher  requires that attachers be held responsible for the additional (or incremental) 4 

costs they cause the pole owning utility to incur, such that the utility is, at a minimum, no worse 5 

off for having hosted the third party attachment.  The cable rate formula is a fully allocated rate 6 

formula which, by definition, provides for recovery of costs that would occur even in the absence 7 

of the third party attacher.  Accordingly, and for use of otherwise vacant space on the pole, the 8 

cable rate provides for recovery of much more than the incremental costs required to avoid cross-9 

subsidy.  10 

This is especially the case since, in addition to the cable formula rate, the utility is also 11 

able to pass on to the attachers make-ready charges to recover any one-time incremental costs 12 

incurred to accommodate third party pole attachments, including the full costs (as actually 13 

incurred and paid by the utility) associated with rearrangements and pole modifications or 14 

replacements as necessary to accommodate the attachments.  On top of these charges, the utility 15 

may also typically charge an attacher other direct reimbursement fees, including fees for such 16 

administrative items as application processing, field surveys, inspections and audits. 17 

Because of this additional compensation (which can be quite substantial) over and above 18 

the regulated rate, plus the fact that any upgrades to the pole made and paid for by the attacher 19 

through the make-ready process become property of the utility, the pole owner (and its 20 

ratepayers) stands to be made much better off financially after the accommodation of an 21 

additional attachment.  This can occur in any of the following ways:  22 
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• The utility receives in excess of the incremental costs it incurs through the combination of 1 

make-ready and other direct fees plus the rental rate, providing a source of contribution to the 2 

cost of providing core electric distribution service that it otherwise would not have, but for 3 

use of otherwise available pole capacity;  4 

• When poles are modified or replaced (at the attaching entity’s expense), the utility typically 5 

ends up with greater available pole capacity as compared with pre-attachment, because the 6 

modified or replacement poles are stronger, taller and/or in better condition; 7 

• The utility has the benefit of a stronger and often a newer pole for its own operations at the 8 

attacher’s expense, and can realize savings (or deferred capital expenditures) to its own 9 

build-out program; and 10 

• With more potential space available on the pole to accommodate additional uses and/or users, 11 

the utility can realize additional sources of revenue. 12 

Utility ratepayers also stand to benefit directly from the shared use of utility poles.  The 13 

contribution received by the utility for use of otherwise available capacity, or to its capital 14 

program, through the process of make-ready (including pole replacement) at the attacher’s 15 

expense, should translate into reduced utility revenue requirement needed to be recovered 16 

through regulated rates.  In addition, as discussed further below, as consumers of 17 

communications services, utility ratepayers are also the beneficiaries of lower rates and 18 

expanded and/or advanced service offerings in the convergent communications marketplace and 19 

the growing number of markets dependent on advanced broadband services.  The sharing of the 20 

utility’s pole network – an asset that has historically been paid for and maintained primarily 21 

using ratepayer dollars – allows for more effective utilization of the asset, and hence a means of 22 

effectively enhancing the return on ratepayer dollars.  23 
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The negative economic impact of high pole attachment rates in the broadband services 1 

market (described in more detail in the discussion of the next rate review factor) is magnified by 2 

the fact there would be little to any offsetting societal value gained in the electric distribution 3 

market, where very different economic conditions exist.  These conditions include: 4 

• The true marginal costs of pole attachments (i.e., the costs that truly, but for the existence of 5 

third party attachers, would not otherwise exist for the utility in providing its core electric 6 

distribution service) are extremely small when one looks at costs that are not already 7 

recovered in the set of make-ready or direct reimbursable fees the utilities charge attachers.12  8 

This means, even if there were no third party attachers, the electric distribution company’s 9 

actual pole attachment related costs would not go down much.13   10 

• The impact of pole attachment revenues on a per electric subscriber or per kilowatt hour 11 

basis is very small (in contrast to the relatively large impact per broadband subscriber).  12 

• The demand for electric distribution service is not price sensitive, it is what economists refer 13 

to as inelastic demand, meaning even if the impact of pole attachment revenues per electric 14 

subscriber was significant (which it is not) and even if it could be shown that electric rates 15 

charged by the utilities would actually go down in response to changes in pole attachment 16 

rates (which is unlikely), it would not cause that subscriber to increase his or her demand for 17 

electricity. 18 

                                                 

12 Along with the FCC and others, I have previously measured these recurring marginal costs to be in the range of 
$1.00 to $1.50 annually per attachment for electric utilities. 

13 Actually, for the reasons delineated above, the electric company and its customers would be much worse off 
without third party attachers. Under the FCC methodology, as demonstrated by economics, and as found by the 
courts, third party attachers pay much more than the marginal costs, thereby providing a significant contribution to 
the electric company’s overhead costs, especially taking make-ready charges into account.  Moreover, through 
make-ready charges, third party attachers pay the total out-of-pocket costs to install taller and stronger poles when 
required to accommodate their attachments.  These poles remain fully owned by the utility, which benefits 
additionally by the revenues it can earn by renting out space to other attachers or by savings to its own capital 
upgrade programs. 
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• There is no evidence from utilities of which I am aware that demonstrates the process by 1 

which electric customers would receive an actual benefit if pole rentals from cable 2 

companies increase. 3 

• There is no evidence to suggest any dampening of investment in distribution plant by electric 4 

utilities have occurred in the more than three decades in which the cable rate has been the 5 

prevailing rate for third-party pole attachment rates. To the contrary, increases in Account 6 

364 gross investment in pole plant has steadily increased over time. 7 

• The electric utility subscribers are also potential subscribers of broadband and associated 8 

advanced services, so they stand to benefit as much or more from a lower pole attachment 9 

rate such as the cable rate that encourages a lower price for such broadband services than 10 

from a higher pole attachment rate that will stifle broadband competition, deployment and 11 

adoption. 12 

For all the aforementioned reasons, the pole owners and their customers have much to gain, 13 

and little if any to lose, from a pole attachment rate set equal to the cable rate.  This finding is 14 

corroborated by the fact that the National Association of State Utility Consumer Advocates 15 

(“NASUCA”), a public interest group representing the interest of all consumers, including cable, 16 

telephone and utility ratepayers, has consistently supported the cable rate, including its most 17 

recent recommendation to the FCC to adopt a unified cable rate as the best way to balance 18 

interests of the various consumer constituencies.14  Similarly, the vast majority of utility 19 

commissions in states certified to regulate pole attachment rates, expressly charged, pursuant to 20 

                                                 

14 Reply Comments of The National Association of State Utility Consumer Advocates in FCC Docket 07-245, filed 
Apr. 22, 2008, at 1-2, 5 (“This rate was upheld against challenges that it was confiscatory.  Thus this is the rate that 
should be used for all pole attachments, regardless of the exact service provided over the attachment, and regardless 
of the identity of the attacher….  Equally importantly, the Commission must not increase the rate paid by broadband 
service providers because this would be contrary to ‘the nation’s commitment to achieving universal broadband 
deployment and adoption.”). 
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Section 224(c)(2)15 to take into the account the impact on utility customers, have applied a 1 

uniform pole attachment rate based on the cable rate, or close variation of it. 2 

Factor 4: The potential impact on the deployment of broadband services. 3 

As widely acknowledged, pole attachments are a vital input needed for the delivery of 4 

new, advanced broadband services and applications.  It is fundamental economic theory that a 5 

more efficient rate (such as the FCC cable rate) that more closely tracks a competitive rate level 6 

can provide important benefits to consumers – including both utility ratepayers and cable 7 

subscribers alike.  Setting rates for pole attachments at economically efficient levels creates a 8 

market environment that is most conducive to the provision of a greater array of innovative and 9 

advanced broadband services including associated advanced services like VoIP, and at lower 10 

rates, than would occur if the pole attachment rate was set at higher monopoly rate levels.  11 

Charging rates higher than the cable rate for this vital pole input serves no valid economic or 12 

public policy purpose. 13 

To the contrary, such excessive rates work at cross purposes to important public policy 14 

goals, as expressed by policymakers nationally, and in New Hampshire, to promote effective 15 

competition and widespread availability of broadband services.  Increasingly, the widespread 16 

availability of broadband services, at affordable prices, is being recognized as essential to the 17 

economic and overall well-being of a community.  The need for, and resultant benefits of, 18 

broadband connectivity and its applications at affordable prices, has made its way into almost 19 

                                                 

15 47 U.S.C. § 224(c)(2) (“Each State which regulates the rates, terms, and conditions for pole attachments shall 
certify to the Commission that … it does consider the interests of the subscribers of the services offered via such 
attachments, as well as the interests of the consumers of the utility services.”). 
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every aspect of modern life including health, education, public safety, recreation and culture, 1 

commerce, and government. 2 

This is particularly the case in less populated areas such as exist in New Hampshire 3 

where there are even less favorable underlying economic conditions for broadband services 4 

deployment (e.g., lower population densities resulting in higher construction costs per capita) – 5 

areas with even more to gain from the economic and social benefits of affordable access to 6 

broadband services in today’s information age economy.  These are all points emphasized in the 7 

FCC’s National Broadband Report, which recommends rates for pole attachments be set as low 8 

and as close to uniform (in the vicinity of the current cable rate) as possible to support the goal of 9 

broadband services deployment.16  Another added benefit of VoIP service in particular is that 10 

provides for the ability to more effectively compete with the incumbent local exchange carrier, 11 

which in itself produces benefits to consumers in the form of lower prices for both telephony and 12 

broadband service offerings and hence increased deployment and adoption of the latter, 13 

These are also points emphasized in the State of New Hampshire’s Broadband Action 14 

Plan, which independently acknowledges and validates the findings of the FCC’s National 15 

Broadband Plan as directly applicable in the State of New Hampshire as the following excerpts 16 

make clear: 17 

                                                 

16 See FCC National Broadband Report at 110, which recommends rates for pole attachments be set as low and as 
close to uniform (in the vicinity of the current cable rate) as possible to support the goal of broadband deployment, 
particularly in rural areas where the “impact of these rates can be particularly acute.”  



DT-12-084 
Direct Testimony of Patricia D. Kravtin 

Page 29 of 96 
 

 

 

• “Improv[ing] utility pole access” is identified as a critical priority of the state planning 1 

process requiring regulatory involvement.17  2 

• “Based upon research, vendor feedback, and the regional forums, it appears that utility pole 3 

access may be an important issue for broadband deployment in the State of New 4 

Hampshire.”18 5 

• “Attachment fees for pole access should be consistent and competitive so that they do not 6 

hinder the further deployment of broadband services.” 19  (Emphasis added.) 7 

• One of the “responsibilities of the proposed broadband entity” is to “work with private 8 

vendors to ensure that public sector initiatives do not impede private investment that would 9 

expand broadband services in unserved and underserved regions of New Hampshire.”20 10 

As to this last bullet point, allowing the monopoly pole owners to charge cable operators 11 

and other broadband services providers pole rents in excess of an economically efficient level, 12 

perhaps more directly than any other regulatory policy, will serve to “impede private investment 13 

that would expand broadband services in unserved and underserved regions of New Hampshire,” 14 

expressly contrary to the expressed goals of the NH Broadband Action Plan. 15 

Having to absorb higher pole rents directly (and negatively) impacts the cable industry’s 16 

ability to meet financial and investment obligations including those related to the build out of 17 

infrastructure needed to support the widespread deployment of advanced broadband services and 18 

technologies, including interconnected VoIP services.  Cable companies are not generally in a 19 

                                                 

17 See NH Broadband Action Plan at iv, 39. 

18 See id. at 39. 

19 See id.  

20 See id. at 34-35. 
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position to flow through to customers higher pole costs given the increasing price-constraining 1 

competition and market conditions they face – conditions which are quite different from those 2 

facing the utility in regard to its provision of electric distribution services. 3 

However, to the extent cable companies are able to do so in selected markets, they will 4 

raise the cost of broadband and interconnected VoIP services in those markets, thereby reducing 5 

the ability of consumers (who include electric utility ratepayers) to afford and enjoy the widely-6 

acknowledged economic and social benefits of affordable access to broadband services in 7 

today’s information age economy.  As a general proposition, and particularly in less populated 8 

areas, many poles can be required to serve an individual subscriber, such that the price charged 9 

per pole attachment can have a very significant impact on the cost to serve any one broadband 10 

subscriber.  Moreover, consumer demand for broadband is relatively price sensitive, in economic 11 

parlance, “price elastic” demand, such that increases in price are going to have a significant 12 

dampening effect on service adoption rates in the state. 13 

New Hampshire’s Broadband Action Plan makes clear the desirability to the state of 14 

creating a climate for broadband services deployment that ranks high if not the highest among 15 

neighboring states.21  This makes good economic sense since New Hampshire directly competes 16 

with other states  for economic development opportunities for attracting and retaining a highly 17 

educated and skilled labor force.  New Hampshire’s neighbor to the south, Massachusetts, in 18 

particular, has adopted a number of pro-broadband policies, including a unified pole attachment 19 

                                                 

21 See NH Broadband Action Plan at 47 (“New Hampshire’s goal should be to ensure that at a minimum it maintains 
its current ranking [#12 on the New Economy Index] for digital economy and broadband, if not improve its ranking.  
These … rankings should not be taken lightly since businesses and individuals often refer to them when considering 
relocation.  These rankings, therefore, play an important role in marketing the State.”). 
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rate based on the FCC cable rate.22  If New Hampshire were to adopt a pole rate formula for 1 

broadband services such as interconnected VoIP, that was higher than the formula applicable to 2 

cable attachments, the State could be placed at a distinct competitive disadvantage, expressly 3 

counter to the goals expressed in the State’s Broadband Action Plan. 4 

Factor 5: The formulae adopted by the FCC in 47 C.F.R. § 1.1409(c) through (f) in effect 5 
on July 16, 2007.  6 

This factor directs the PUC to take into consideration the FCC formulas in effect on 7 

July 16, 2007.  This factor is best understood in the context that the FCC rules were in a state of 8 

flux during the period that New Hampshire’s pole attachment regulation policies were being 9 

deliberated.  Indeed, I am familiar with other state legislative initiatives during that same time 10 

period that also made reference to the old FCC rules, notwithstanding, but perhaps precisely 11 

because of, the uncertainty that existed with respect to the new rules that might be the outcome 12 

of the FCC’s pole rulemaking proceedings during that time frame.  The inclusion of a factor that 13 

allowed the state regulator to consider the old FCC rules gave the regulator the option to keep 14 

with the old rules in the event the new rules might run counter to state goals or policies. 15 

However, at this point in time, the outcome of the FCC’s pole rulemaking proceeding is 16 

known.  The FCC telecom rate formula in effect on July 16, 2007 was formally rejected by the 17 

FCC in its April 7, 2011 decision in favor of a revised telecom rate formula that is effectively 18 

equivalent to the cable rate formula, which the FCC left intact.  Given that the vast majority of 19 

                                                 

22 Cablevision of Boston v. Boston Edison Co., Docket D.P.U./D.T.E. 97-82 (1998) (cable rate assures payment by 
cable operators of “the fully allocated costs for the pole space occupied by them”). 
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certified states never relied on the old telecom formula, for all intents and purposes, the old 1 

telecom rate formula is largely obsolete. 2 

Perhaps even more significantly, the old telecom rate formula, and more generally, the 3 

use of a bifurcated pole formula methodology that effectively penalized attachments of 4 

broadband providers classified as telecommunications, was explicitly found by the FCC, as well 5 

as by a number of other state regulators, to hinder the deployment of broadband services and the 6 

development of a robust, competitive broadband marketplace.23  There are many reasons why the 7 

old telecom formula was found to produce excessive rates and, as a result, hinder broadband 8 

services deployment.  These include: 9 

• Use of a per capita allocator inconsistent with cost causation principles.  In contrast to the 10 

cable rate formula, the old telecom formula employs a per-capita cost allocator to allocate the 11 

costs associated with the unusable space on the pole.24  A per capita type allocation 12 

methodology does not make sense from an economic cost causation perspective, given the 13 

                                                 

23 See, e.g., April 7, 2011 Order ¶¶ 176-177; Proceeding on Motion of the Commission as to New York State Electric 
& Gas Corporation’s Proposed Tariff Filing to Revise the Annual Rental Charges for Cable Television Pole 
Attachments and to Establish a Pole Attachment Rental Rate for Competitive Local Exchange Companies, Order 
Directing Utilities to Cancel Tariffs, Case 01-E-0206, 2002 N.Y. PUC LEXIS 14, at * 3 (Jan. 15, 2002) (“New York 
Pole Rent Proceeding”), noting, in particular, the fact that “competition and the number of attachers has not 
developed as previously contemplated” as the basis for its decision not to increase pole attachment rates above the 
level of the existing cable rate.; California Competition Decision, 1998 Cal. PUC LEXIS 879 (“Moreover, such an 
approach promotes the incentive for facilities-based local exchange competition through the expansion of existing 
cable services. . . .  We conclude that the adoption of attachment rates based on the [cable rate] formula provides 
reasonable compensation to the utility owner, and there is no basis to find that the utility would be lawfully deprived 
of any property rights.”) (internal citations omitted).   
 
24 Under the per capita approach, costs associated with the unusable space on the pole are divided by the number of 
attaching entities.  The cable rate formula also allocates the costs associated with the unusable space on the pole, it 
just does so using the 7.41% proportionate share allocator that it, and the telecom rate formula, uses to allocate the 
usable space. 
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important structural attribute of poles of being able to readily accommodate multiple 1 

attachers through the process of make-ready.25 2 

• Adds complexity and arbitrariness and unnecessary issues of contention that serve no cost-3 

causative purpose.  Because the number of attaching entities varies pole to pole, and service 4 

area to service area, the need to track the number of attaching entities adds a level of 5 

complexity and arbitrariness to the telecom rate formula. Rate formulas that utilize a per-6 

capita allocator, by relying on the number of attaching entities, introduce an artificial 7 

construct into the pricing formula – one that has no direct connection to the consumption of 8 

space on the pole or to any actual increase in cost burden placed on the utility or its 9 

ratepayers.  10 

• Produces rates well in excess of economically efficient marginal costs. When Congress 11 

adopted the language prescribing the old telecom rate formula in the mid-1990s, the 12 

technology for facilities-based competition for telecom involved a new wire attached to the 13 

pole by a new CLEC entity, and there was the expectation that there would be a greater 14 

number of attaching entities in any given service area than in fact materialized. 26  Because 15 

the telecom formula divides costs on a per capita basis, the smaller the number of attaching 16 

entities, the larger the rate produced by the formula.27  17 

• Discourages broadband services deployment, especially in underserved areas.  For the 18 

reasons discussed under the preceding bullet points, the rates produced by the old telecom 19 

formula were typically well in excess of the more economically efficient cable rate, and 20 

                                                 

25 Because of this attribute, the addition of another entity onto the pole does not result in the displacement or 
exclusion of another user or use by the utility. So, from an economic perspective, there is no cost-causative rationale 
for allocating a common space on the pole on the basis of the number of attachers. 

26 See, supra, note 24 (New York Pole Rent Proceeding).  

27 Had the widely-anticipated facilities-based new entry occurred, the differential between the cable and telecom 
formula rates could very well have converged. In fact, the FCC rules anticipated the possibility of the telecom 
attachment rate being lower than the cable rate as the number of new facilities-based competitors increased.  47 
C.F.R. §1.1409(f) (“Rate reductions are to be implemented immediately.”) 
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introduced unnecessary complexity and uncertainty into the equation.  These factors all serve 1 

to hinder broadband services deployment as discussed more fully under the discussion of 2 

factor #4 above.  Furthermore, dividing the costs of the unusable space among attachers has 3 

the perverse effect of producing a higher pole attachment rate in less populated areas where 4 

the number of attaching entities tends to be lower, and precisely where public policy would 5 

want to encourage, not discourage, broadband services deployment and subscriber 6 

penetration rates. 7 

While pursuant to this factor the PUC is to consider the FCC’s old rules, for the various 8 

reasons set forth above, there is no valid economic and public policy reason to adopt or in any 9 

way rely on the now abandoned telecom formula for any time period following the PUC’s 10 

certification to regulate pole attachments.  The shortcomings identified above are now widely-11 

acknowledged vis-à-vis the long standing, and repeatedly upheld cable formula. 12 

Factor 6:  Any other interests of the subscribers and users of the services offered via such 13 
attachments or consumers of any pole owner providing such attachments, as may be raised. 14 

Where government regulation of industry occurs, as in the case of public utilities, the 15 

overarching decision-making criteria to be applied by the regulator is a public interest standard.  16 

Applied to the instant proceeding, the public interest standard dictates that the appropriate 17 

methodology for determining just and reasonable rates take into consideration not only the 18 

interests of the pole owning utility or the third party seeking access, and the interests of the 19 

consumers of both the utility and the third party attacher in terms of the respective stakeholders’ 20 

private interests, but also the greater public good.  Economists refer to this concept as 21 

maximizing social welfare, and such analysis would include, but not be limited to, consideration 22 

of the public benefits of the policy in addition to the respective private costs and benefits of the 23 

parties directly involved.   24 
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Going beyond the win-win situation (as discussed under factors #3 and #4 above) to the 1 

utility and its ratepayers, and the third party attacher and its customers – which, in fact, include 2 

utility ratepayers, there are significant benefits that accrue to society at large to be considered.  3 

From a “social welfare” perspective, there is economic value to society associated with the 4 

efficient use of resources, i.e., the use of resources resulting in the lowest overall cost to society 5 

and the best possible utilization of those resources vis-à-vis alternative uses. 6 

Because utility distribution networks (including the pole component) are “natural 7 

monopolies,”28 the shared use of a utility’s existing distribution network results in a lower overall 8 

cost to the economy as a whole in terms of the consumption of societal resources.  Resources that 9 

would otherwise be used (unnecessarily and more expensively) to duplicate existing pole 10 

networks are instead freed up and can be put to more productive uses – in particular, ones that 11 

can provide concrete benefits to consumers, including the utility’s own electric ratepayers – such 12 

as the provision of new and improved services, at lower prices, to consumers in the downstream 13 

product markets in which access to poles are a key input. 14 

In the case of utility pole attachments, these benefits are particularly significant given the 15 

growing importance of the widespread availability of advanced broadband services  to the 16 

economic, health, education, safety and well-being of the public.  Again, the public welfare 17 

includes the utility’s own electricity ratepayers, the customers of the attaching entity, as well as 18 

the business, educational, medical, cultural, and governmental entities upon which they depend. 19 

                                                 

28 Natural monopolies mean that “economies of scale are so persistent that a single firm can serve the market at a 
lower unit cost than two or more firms.”  F.M. Scherer, Industrial Market Structure and Economic Performance 482 
(Rand McNally 1980). 
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The economically appropriate standard of reasonableness, where there exists no 1 

effectively competitive or well-functioning marketplace, is based on costs incurred by the pole 2 

owner in relation to the cable companies’ and CLECs’ use of the pole – and not the benefits to 3 

the attacher, such as the cost savings realized by not having to place their own duplicate facilities 4 

(not that they could realistically or practically do so given existing legal, environmental, zoning, 5 

and/or aesthetic constraints).  Such a cost standard is consistent with the economic concept of a 6 

subsidy-free rate, which holds that, as long as rates cover the incremental costs of an additional 7 

user, they are economically efficient and avoid cross-subsidy.  As discussed above, the cable rate 8 

formula has been consistently found to provide cost recovery in excess of incremental or 9 

marginal costs, especially when make-ready charges are taken into account. 10 

Second, even if one goes beyond the economically appropriate standard of fairness, to 11 

apply a broader, and inherently more subjective view as to what constitutes a reasonable rate, 12 

i.e., to add the question of what is “fair” into the mix, the application of well established social 13 

welfare economic criteria would support the notion that a pole rental rate for third party attachers 14 

that is based more closely on directly attributable or incremental costs is “fair.”  This applies not 15 

only for the private entities involved (i.e., the pole owner and its electric subscribers and the 16 

attacher and its customers), but also to the greater public constituency, including the residents, 17 

businesses, institutions, and visitors of New Hampshire who benefit from broadband services. 18 

In the context of a social welfare economic framework, and as explicitly recognized in 19 

factor #4 of the rate review standard, the well acknowledged benefits to society of the broadband 20 

services provided by the communications companies, including interconnected VoIP, are 21 

essential components of any calculus as to what constitutes a just and reasonable rate.  Analysis 22 
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by the FCC and others provides strong support for the notion that the profound, long-term 1 

beneficial impacts of broadband services deployment promoted by keeping rates for access to 2 

poles, conduit and rights-of-way as low as possible far outweigh any short term gain to the pole 3 

owning utility from the imposition of pole rental rates at levels far in excess of the incremental or 4 

actual costs incurred in direct relation to third party attachment to its poles, such as rates 5 

produced by the old telecom formula.29 6 

FCC RATE FORMULA METHODOLOGY 7 

Q.  PLEASE DESCRIBE THE FCC FORMULA METHODOLOGY 8 

APPROACH TO SETTING POLE RATES IN GENERAL AS IT APPLIES TO BOTH 9 

CABLE AND TELECOMMUNICATIONS ATTACHMENTS.   10 

A.   The FCC pole rate methodology, applicable to both cable and telecom rate attachments, 11 

calculates a maximum annual pole attachment rent by taking the sum of the actual capital costs 12 

and operating expenses of the utility attributable to the entire pole, expressed on an annual basis, 13 

and apportioning those costs to the attacher based on an allocation of space on the pole.  14 

The FCC formula is an economically appropriate approach in that, pursuant to Section 15 

224 of the Communications Act upon which it is based, it follows cost allocation principles well-16 

established in the economics literature.  Under the FCC methodology, the recovery of the cost of 17 

the pole attachment is based upon the fundamental economic principle of cost causation (i.e., 18 

cost-causer pays).  Such costs reflect costs that would not be borne by the utility but for the 19 

attacher, including a normal (reasonable) return to capital.  Costs designed in this manner prevent 20 

                                                 

29 See, e.g., FCC National Broadcast Plan at 110; April 7, 2011 Order ¶¶ 172-181.   
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any potential situation of cross-subsidy between the utility pole owner and the third-party 1 

attacher.  The FCC formula methodology has been well vetted over the past several decades at 2 

both the federal and state levels and repeatedly found by regulatory agencies and by the courts, 3 

including the U.S. Supreme Court, to produce rates that are just and reasonable and fully 4 

compensatory to the utility.30 5 

Major Components of the FCC Pole Rate Formula 6 

Q. PLEASE DESCRIBE THE MAJOR COMPONENTS OF THE FCC RATE 7 

FORMULA METHODOLOGY. 8 

A.  Operationally, the FCC pole rate formula methodology consists of the following three 9 

major components:  (1) the net investment per bare pole, (2) a carrying charge factor (used to 10 

convert the net cost per bare pole figure into an annual rental amount) and (3) a space allocation 11 

factor (i.e., the percent of pole capacity attributable to the attacher).  Expressed as an equation, 12 

the FCC formula methodology is as follows: 13 

FCC Pole Rate Formula (for both cable and telecom) =  14 

Net Bare Pole Cost   x   Carrying Charge Factor   x   Space Allocation Factor 15 

 16 

                                                 

30 See, e.g., 2001 Reconsideration Order, 16 FCC Rcd 12103 ¶¶15-25; FCC v. Florida Power Corp., 480 U.S. at  
253-54  (1987) (finding that it could not be “seriously argued, that a rate providing for the recovery of fully allocated 
cost, including the cost of capital, is confiscatory.”).  Alabama Power Co. v. FCC, 311 F.3d at 1363, 1370; Detroit 
Edison Co. v. Michigan Public Serv. Comm’n, Nos, 203421, 203480, slip op., at 3-4 (Mich. Ct. App. Nov. 24, 1998) 
affirming Consumers Power Co., Detroit Edison Co., Setting Just and Reasonable Rates for Attachments to Utility 
Poles, Ducts and Conduits, Case Nos. U-010741, U-010816, U-010831, Opinion and Order (Mich. Pub. Serv. 
Comm’n Feb. 11, 1997), appeal denied, 461 Mich. 853, 602 N.W.2d 386, 1999 Mich. LEXIS 3252, 1999 WL 
711854 (Mich.); In the Matter of Trenton Cable TV, Inc. v. Missouri Public Serv. Co., PA-81-0037, ¶ 4 (rel. Jan. 25, 
1985) (“Since any rate within the range assures that the utility will receive at least the additional costs which would 
not be incurred but for the provision of cable attachments, that rate will not subsidize cable subscribers at the 
expense of the public.”). 
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Under the FCC rules, the cable and telecom formulas are calculated in exactly the same 1 

manner as to the first two components of the rate formula, i.e., the net bare pole cost and the 2 

carrying charge factor.  Both of these components are calculated in a straightforward, but 3 

multistep, process.  4 

The net bare pole cost is calculated in the following four steps:  First, the electric utility’s 5 

gross investment in pole cost is determined based on amounts reported in the utility’s books of 6 

account in Account 364 (“Poles, Towers and Fixtures”).31  Second, this gross investment amount 7 

is converted to a net investment figure by subtracting accumulated depreciation for pole plant 8 

and accumulated deferred taxes applicable to poles.  Third, the net investment in bare pole plant 9 

is determined by making a further reduction  to remove amounts booked to Account 364 for 10 

“appurtenances,” such as cross-arms, from which communications attachers do not benefit.  The 11 

fourth and final step is to divide the net investment in bare pole plant figure by the total number 12 

of poles the utility has in service to derive a per-unit pole cost figure.  It is this unitized net 13 

investment figure that the formula multiplies by the other two components of the formula (i.e., 14 

the carrying charge factor and the space allocation factor) to derive the maximum pole rental 15 

rate. 16 

The carrying charge factor (CCF) is used to convert the net cost per bare pole investment 17 

figure into an annualized cost.  The carrying charge factor is comprised of the sum of five 18 

                                                                                                                                                             

 
31 Account 364 for poles is one of the detailed plant accounts that comprise the electric utility’s primary general 
ledger Account 101 (Electric Plant in Service).  See 18 C.F.R. Ch. 1, Pt. 101, p. 348, which defines Account 101 as 
to “include the original cost of electric plant, included in accounts 301 to 399, prescribed herein, owned and used by 
the utility in its electric utility operations, and having an expectation of life in service of more than one year from 
date of installation, including such property owned by the utility but held by nominees.” 
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different expense factors including maintenance, depreciation, administrative, taxes, and overall 1 

rate of return, each expressed as a percentage of expense to net plant in service.32  The 2 

appropriate net plant in service figure used to calculate the various elements of the CCF will 3 

depend on the level of aggregation with which the relevant expense data used in the numerator of 4 

the calculation is tracked in the FERC reporting system or utility books of account.  The 5 

important principle to follow is one of consistency between the level of aggregation of the 6 

expense data and the level of aggregation of the net plant investment figure.  Once calculated, 7 

these five expense elements are then summed together prior to being multiplied against the net 8 

cost per bare pole component.  9 

The overarching concept underlying the two FCC formulas is that they can be applied in 10 

a straightforward manner, using publicly available information as reported in the FERC uniform 11 

reporting system (i.e., FERC Form 1) where available, such that it can be updated annually with 12 

a minimum of private, administrative effort, and little if any regulatory involvement.  As with 13 

any formulaic approach, the accuracy and integrity of the FCC formula depends on the accuracy 14 

and integrity of the underlying data inputs.  For this reason, it is very important that the data 15 

inputs to the formula are subjected to careful scrutiny and held to a high standard as to their 16 

reliability, accuracy, consistency, and ability to be verified.  Also important is that there be 17 

                                                 

32 See Amendment of Commission’s Rules and Policies Governing Pole Attachments, FCC Consolidated Partial 
Order on Reconsideration, 16 FCC Rcd 12103, at Appendix D-2 (2001) (“2001 Recon. Order”) (setting forth the 
specific formulas and FERC accounts to be used when calculating the pole rate for electric utilities). 
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consistency between values of the numerator and the denominator in any of the ratios of expense 1 

and investment relied on in the computation of the formula. 2 

There are two exceptions to data being publicly available in the FERC reporting system, 3 

where data inputs generally must be obtained from the books of the electric utility: the 4 

depreciation rate for poles and the number of poles.  In addition, in some instances, the FCC pole 5 

attachment formulas may rely on other pieces of investment and expense data utilities maintain 6 

in, or derive from, their internal accounting books and records at a level of disaggregation below 7 

that publicly available in the FERC uniform reporting system. 8 

In this case, for example, Unitil has provided data at the detailed plant account level for 9 

accumulated depreciation and deferred income tax amounts used in the calculation of net 10 

investment for poles (Account 364) as well as other plant accounts used in the development of 11 

the carrying charge factor.  To the extent this additional data has been provided by the utility, 12 

and is not subject to dispute, it is reasonable to utilize the more detailed accounting data in the 13 

formula rate calculation. 14 

Cable Rate Formula 15 

Q. PLEASE DESCRIBE THE CABLE RATE FORMULA IN PARTICULAR 16 

THAT YOU HAVE DETERMINED IS THE MOST APPROPRIATE METHOD FOR 17 

SETTING POLE RATES IN NEW HAMPSHIRE PURSUANT TO PUC 1304.06?   18 

A.  Consistent with the principle of cost causation, Section 224(d), upon which the FCC 19 

cable rate formula is based, links the pole attachment rental to marginal costs, by establishing a 20 

range of reasonableness that has marginal costs as a lower bound, and fully allocated cost as an 21 

upper bound.  The FCC cable rate formula adheres to the greater fully allocated cost standard 22 
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described in Section 224(d), which, by definition, allows the utility to recover through the rental 1 

rate ongoing costs much more than marginal cost.33  It does so by allowing recovery of a cost-2 

causative portion (based on relative use or occupancy of usable space on the pole) of the utilities’ 3 

operating expenses and capital costs (including overall return to capital) attributable to the entire 4 

pole, based on actual booked costs. 5 

Q.  WHAT IS THE FCC CABLE FORMULA FOR CALCULATING THE 6 

MAXIMUM RENTAL RATE FOR POLES AS APPLIED TO ELECTRIC UTILITIES? 7 

A.  The FCC cable formula consists of the three major components as described above: (1) 8 

the net investment per bare pole, (2) a carrying charge factor, and (3) the percent of capacity, 9 

defined as the percentage of total usable space occupied by an attacher.  Expressed as an 10 

equation, the FCC cable formula is as follows: 11 

FCC Cable Rate Formula = Net Bare Pole Cost   x   Carrying Charge Factor   x   12 

                                              [Space occupied by attacher / Usable Space on Pole] 13 

Using the FCC’s rebuttable presumptions of an average 37.5 foot joint-use pole, 1 foot of 14 

space per communications attachment, and the availability of 13.5 feet of usable space on the 15 

pole, the appropriate space allocator factor for the cable rate formula is 1/13.5 or 7.41%.34  PSNH 16 

has directly relied upon, these presumptive values in its rate calculation. While Unitil has relied 17 

                                                 

33 See Alabama Power Co., 311 F.3d at 1363, 1370. 

34 See Amendment of Rules and Policies Governing Pole Attachments, Report and Order, 15 FCC Rcd 6453 ¶ 16 
(2000) (based on National Electrical Safety Code guidelines and data received during rulemaking proceedings, and 
“[t]o avoid a pole by pole rate calculation, the Commission adopted rebuttable presumptions of (1) an average 37.5 
foot pole height; (2) 13.5 feet of usable space; and (3) one foot as the amount of space a cable television attachment 
occupies.”). 
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on its own pole inventory data for these input values, the space figures it uses are very close to 1 

the FCC’s presumptive values. The corresponding figures for Unitil are 1/13.82 or 7.24%. 2 

Q.  WHAT ADVANTAGES DOES THE CABLE RATE FORMULA HAVE VIS-3 

À-VIS THE TELECOM RATE? 4 

A.  There are many such advantages, a number of which have been discussed above in the 5 

context of the six factor test.  To recap, the cable formula offers the following favorable 6 

attributes vis-à-vis the telecom rate formula: 7 

• Uses a proportionate versus per capita allocator more consistent with principles of cost 8 

causation.  As recognized by Congress in adopting a cable rate formula based strictly on the 9 

space occupancy of an attachment as the basis to allocate the cost of the entire pole (i.e., the 10 

totality of usable and usable space), the costs associated with a third party attachment vary in 11 

accordance with the relative use or occupancy of space by attaching entities and not 12 

according to the number of attaching entities, in a manner directly analogous to other, well 13 

accepted and familiar leasing arrangements such as an apartment building.35  14 

• Uses a proportionate versus per capita allocator that more closely aligns with the production 15 

of pole space:  An economic reality of poles is that they can readily accommodate multiple 16 

attaching entities through the normal make-ready process of rearrangements and change-outs 17 

(for which the attacher pays).  This key feature of poles means that the addition of another 18 

                                                 

35 See 123 Cong. Rec. 5080 (1977) (statement of Rep. Wirth) (“The renter of one of the ten units pays the cost of 
that unit plus one-tenth of the cost of the all common areas.  He does not pay one-half of the cost of the common 
areas just because only one other person occupies the other nine units, but rather he pays his one-tenth share of all 
the costs attributable to the building.”). 
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entity on the pole does not result in the displacement of exclusion of another user or use by 1 

the utility, and thus, from an economic perspective, there is no underlying cost causative 2 

reason to allocate unusable or common space on the pole on the basis of the number of 3 

attaching entities.36 4 

• Better promotes deployment of advanced broadband services in competitive and technology 5 

neutral fashion:  By not being based on the number of attaching entities, the cable rate 6 

formula does not effectively penalize consumers, or conversely, reward utility owners of 7 

essential pole facilities, for the failure of more widespread facilities based competition to 8 

have materialized as expected in the post-1996 Act period.  Similarly, it does not effectively 9 

penalize firms adopting innovative new technologies, such as interconnected VoIP, which 10 

provides voice services by sending packets of information over existing wires, and therefore 11 

require no additional space on the pole and do not engender any new cost burden to the 12 

utility.  In this key regard, the cable rate formula is independent of, and hence more 13 

competitively neutral than, the old telecom rate formula with respect to the impact of 14 

technology and emerging competition. 15 

• Better promotes deployment of advanced broadband services in less populated, unserved or 16 

underserved areas: Due to generally less favorable economic conditions associated with 17 

lower population densities, such areas typically have fewer attaching entities, which under 18 

the old telecom rate formula, results in a presumptively higher pole attachment rate.  19 

Ironically, the higher rate then serves to discourage investment in new infrastructure, the 20 

                                                 

36 Alabama Power Co., 311 F.3d at 1357, 1370-71 n.23.  
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deployment of new broadband services, and make new service offerings even less affordable 1 

in the very areas of most concern to policymakers.  The cable rate formula’s relative use cost 2 

allocation methodology does not so penalize less served areas, a fact directly acknowledged 3 

by the FCC in its March 2010 National Broadband Plan, the FCC 2010 FNPRM that opened 4 

on its heels and in the April 7, 2011 Order.37  5 

• Best approximates competitive market result:  In a truly competitive market, there would be 6 

multiple pole owners with their own infrastructure, each vying for buyers to rent space on 7 

their poles.  Under these circumstances, prices would tend to be bid down to levels 8 

approximating marginal cost, which is essentially the cost of make-ready, i.e., the costs of 9 

rearranging and adding space on an owner’s poles.  In the absence of competitive market 10 

conditions, the FCC cable rate formula methodology, which more closely applies a cost 11 

causative allocation methodology, better mimics the outcome of a competitive market with 12 

its resultant benefits to consumers of lower rates and a greater array of innovative and 13 

advanced service offerings. 14 

• Provides for a more straightforward, consistent and predictable application:  By strictly 15 

relying on a proportionate cost allocation, the cable formula is more straightforward to 16 

implement and provides for a more consistent and predictable application of the pole 17 

attachment formula across service areas.  These features are very important to firms in 18 

making business case decisions to invest in new technology and to roll-out new services.   19 

                                                 

37 See FCC National Broadband Plan at 110; FCC 2010 FNPRM ¶¶ 110-118.  See also April 7, 2011 Order ¶¶ 172-
181.   
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• Less costly, fewer areas of contention to implement and administer:  Related to the preceding 1 

point, because the cable formula is strictly based on a proportionate cost allocator, it does not 2 

need a number of inputs required to run the telecom formula, i.e., the number of attaching 3 

entities and the feet of unusable space, and in the case of the revised telecom rate formula, a 4 

just and reasonable cost factor.  This is particularly important as these inputs are often areas 5 

of dispute among the parties, and the utility and pole specific audit data that would be needed 6 

to verify these numbers are often not available. 7 

Differences with Old Telecom Rate Formula 8 

Q. PLEASE EXPLAIN THE DIFFERENCES BETWEEN THE FCC CABLE 9 

RATE FORMULA AND THE OLD TELECOM RATE FORMULA.  10 

A.  The one place where the FCC cable and telecom rate formulas differ is in the calculation 11 

of the space allocation factor and, in particular, the manner in which the telecom formula 12 

allocates the costs associated with the unusable space on the pole.  Whereas the FCC cable rate 13 

formula assigns costs relating to the entire pole – including both usable and unusable space – on 14 

the basis of a proportionate-use allocator, the FCC telecom rate formula methodology assigns the 15 

cost of usable space on the pole based on the proportionate share of usable space occupied by the 16 

attacher (exactly the same as the cable rate formula) but assigns costs relating to the unusable 17 

space on the pole using a per-capita allocator.  Specifically, as originally prescribed in the 1996 18 

Telecom Act, the  FCC telecom rate formula methodology takes 2/3 of the unusable space on the 19 

pole and divides that equally by the number of attaching entities.  Expressed as an equation, the 20 

FCC’s old telecom rate formula is as follows: 21 

 22 
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 2 

 3 

 4 

 5 

 6 

 7 

Using the FCC’s same rebuttable assumptions presented above for the cable formula (i.e., 8 

a 37.5 foot joint-use pole, 1 foot of space per communications attachment, and 13.5 feet of 9 

usable space on the pole), the usable space percentage of the telecom space allocator factor 10 

equals (1/13.5) x (13.5/37.5) or 2.67%.  Given these same assumptions, there are 24 feet of 11 

unusable space to apportion, since unusable space under FCC rules is defined as the space on the 12 

pole other than the usable space (37.5-13.5 = 24), consisting of the 6 feet of the pole that is 13 

below ground and the 18 feet of the pole above grade required to clear possible interference and 14 

obstacles and on which attachments cannot be made. 15 

The FCC rules establish two presumptive numbers of attaching entities to use in 16 

calculating the telecom formula” 5 for urbanized areas, and 3 for non-urbanized.38  Using the 17 

FCC presumptive number of 5 attaching entities in urbanized areas, the unusable space 18 

percentage equals (2/3) x (24/37.5) x (1/5) or 8.53%.  Adding the usable and unusable space 19 

                                                 

38 See 2001 Recon. Order ¶ 67 (“[W]e provide utilities the option of using our presumptive averages [3 for rural and 
5 for urban] or developing averages for two areas: (1) urbanized (50,000 or higher population), and (2) non-
urbanized (less than 50,000 population”); 47 C.F.R. §1.1417(c). 

Original (Old) FCC Telecom Rate Formula =  

Net Bare Pole Cost   x   Carrying Charge Factor   x   

[Usable Space Percentage + Unusable Space Percentage] where: 

     Usable Space Percentage =   

(Space occupied by attacher / Usable Space) x (Usable Space/Pole Height); and 

    Unusable Space Percentage = 2/3 x (Unusable Space / Pole Height) x (1/No. Attachers) 
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percentages together (2.67% + 8.53%) together produces a total space allocator factor for the 1 

telecom formula of 11.20%.  Similarly, using the FCC presumptive number of 3 attaching 2 

entities in non-urbanized areas, the unusable space percentage equals (2/3) x (24/37.5) x (1/3) or 3 

14.22%.  Adding the usable and unusable space percentages together (2.67% + 14.22%) together 4 

produces a total space allocator factor for the telecom formula of 16.89%.    5 

The problem that arises in connection with the telecom rate formula’s use of an allocator 6 

at odds with established cost causation principles identified in the discussion of factor #5 above 7 

is compounded by the fact that the underlying costs of the pole that are currently being allocated 8 

under the old telecom rate formula are fully allocated costs (the same as under the cable rate 9 

formula).  Indeed, for a number of expense categories, the direct cost linkage to pole attachments 10 

is weak to non-existent.  These problems with the old rate formula were the basis of the FCC’s 11 

decision to adopt a new revised telecom rate formula as described below. 12 

Revised Telecom Rate Formula 13 

Q. PLEASE DESCRIBE THE FCC’S REVISED TELECOM RATE 14 

FORMULA AND HOW IT DIFFERS FROM THE OLD FORMULA.  15 

A.  In its April 7, 2011 Order, the FCC formally adopted revisions to the old telecom rate 16 

formula.  As explained in the FCC’s 2010 FNPRM and the FCC’s National Broadband Plan, 17 

which gave rise to the FNPRM, revisions to the telecom rate formula were necessary in order to 18 

achieve the vital national public policy goals of promoting broadband services deployment and 19 

competition in telecommunications throughout all areas of the country.  The pre-April 7, 2011 20 
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telecom rate formula generally produced rates much higher than the current cable rate.39  Because 1 

pole attachments are a vital input to broadband providers, the FCC found the significant price 2 

differential between the cable and telecom rates discouraged investment in broadband 3 

infrastructure and raised the costs to end users of broadband services.  In addition, as found by 4 

the FCC, a higher telecom rate deters cable companies from offering new and advanced services 5 

such as interconnected VoIP that could potentially be classified as “telecom,” since those 6 

companies would risk paying higher pole rental fees across their entire network. 7 

The April 7, 2011 Order included formal adoption of the proposed range of just and 8 

reasonable rates, with the higher bound rate set equal to the preexisting telecom rate and the 9 

lower bound rate set equal to a new fully allocated rate limited to recovery of operating costs of 10 

pole attachments (i.e., maintenance and administrative).  The FCC affirmed its prior finding that 11 

capital costs attributed to pole attachments under the preexisting cable and telecom rate formulas 12 

(i.e., depreciation, taxes, and rate of return) are properly excluded from the lower bound rate for 13 

telecom, in that attachers are “not the ‘cost causer’ of these costs,” as they “cause none or no 14 

more than a de minimis amount of these costs, other than those that are recovered up front 15 

through the make ready fees.”40  The lower bound telecom rate formula methodology presented 16 

in this report is a direct proxy for the economically efficient marginal cost of pole attachment – 17 

the cost standard most conducive to achieving the goals set forth in the FCC’s National 18 

                                                 

39 As described above, under FCC presumptions, the cable formula allocates to an attacher 7.41% of the fully 
allocated costs of pole attachments, whereas the pre-April 7, 2011 telecom formula allocated 11.2% of these same 
costs in urban areas and 16.89% of these costs in rural, resulting in telecom rates generally in the range of 50% to 
130% higher than cable rates. 

40 April 7, 2011 Order ¶ 144.  
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Broadband Plan.  Because the FCC rules set the maximum just and reasonable rate at the higher 1 

of the upper and lower bound rate formula, and the latter excludes capital costs, it is most likely 2 

the case that the upper bound formula is the applicable rate formula.  Accordingly, unless 3 

specifically noted, references in this testimony to the revised telecom rate formula will be to the 4 

upper bound formula,  5 

More specifically, to implement its goal of setting the telecom rate “as close to uniform 6 

[in the vicinity of the current cable rate] as possible,” the FCC established a new just and 7 

reasonable telecom rate, by “adopt[ing] a particular definition of cost” “[f]rom within the range 8 

of possible interpretations of the term ‘cost’ for purposes of section 224(e).”41  Specifically, the 9 

FCC adopted a definition of cost for urbanized areas as “66 percent of the fully allocated costs 10 

used for purposes of the pre-existing telecom rate,” and a definition of cost for rural or non-11 

urbanized areas as “44 percent of the fully allocated costs,” where fully allocated cost is defined 12 

as net bare pole cost times carrying charge factor (i.e., the first two components of the rate 13 

formula for both cable and telecom formulas).42  Under this definition of cost and using FCC 14 

presumptions (which remain unchanged under the new rules), the percentage of fully allocated 15 

costs allocated under the revised telecom rate approximately equals that allocated under cable, 16 

i.e., 7.41%.43  Under the revised FCC rules, this definition of cost would be used to calculate the 17 

                                                 

41 Id. ¶¶ 134, 146. 

42 Id. ¶ 149. 

43 For urban areas: .66 x 11.2% (based on the presumption of 5 attaching entities) = 7.39%; for rural areas: .44 x 
16.89% (based on the presumption of 3 attaching entities) = 7.43%. 
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telecom rate, unless it produced a rate that fell below the FCC’s lower bound rate, in which case, 1 

the lower bound formula as described above would apply.44  The revised formula is as follows: 2 

Revised FCC Telecom Rate Formula (applies unless lower bound calculation is higher): 3 

Net Bare Pole Cost   x   Carrying Charge Factor   x   4 

[Usable Space Percentage + Unusable Space Percentage] x Cost Factor where: 5 

Usable Space Percentage =  6 

(Space occupied by attacher / Usable Space) x (Usable Space/Pole Height); and  7 

Unusable Space Percentage = 2/3 x (Unusable / Pole Height) x (1/No. Attachers); and 8 

Cost Factor for Urbanized Area = .66; and for  Non-urbanized area = .44 9 

Despite the many reasons for adopting a single unified rate formula based on the cable 10 

rate formula described above, and the PUC’s ability pursuant to RSA 374:34-a to adopt a single 11 

formula, should the PUC choose to adopt the bifurcated approach of having a separate telecom 12 

rate formula, one refinement to the FCC methodology by the PUC is needed in order for to 13 

achieve the FCC’s clearly articulated rationale for revised formula. The two identified FCC cost 14 

factors (.66 for urbanized areas, .44 for non-urbanized) are developed specifically to achieve the 15 

desired result (a rate as close as possible to cable rate) at the FCC presumptive values (e.g., 16 

number of attaching entities, usable and unusable space and pole height presumptions).  To the 17 

extent utility specific inputs other than these FCC presumptive values are used – as is the case 18 

                                                 

44 Based on calculations performed by FCC staff in the FNRPM, which I have also corroborated in my own rate 
calculations, the lower bound rate (calculated by including only operating cost elements of the carrying charge 
factor) is unlikely to be higher than the new just and reasonable telecom rate defined by the FCC. 
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with Unitil’s rate calculations) – the specific cost factors identified by the FCC do not achieve 1 

their stated purpose, and could lead to a rate more divergent from the cable rate than intended. 2 

The most straightforward approach to remedy this unintended outcome is to apply a 3 

variable cost factor based on the ratio of the space factor from the cable formula to the space 4 

factor of the old telecom formula calculated using the utility specific data – rather than the fixed 5 

percentages identified by the FCC calculated based on its presumptive number of attaching 6 

entities.  The proposed remedy is fully consistent with the FCC’s revised methodology, for 7 

which there was no independent cost basis other than the ratio that algebraically produces a 8 

telecom rate roughly equivalent to cable.  Again, the need for this particular refinement and the 9 

additional inputs needed to run the telecom rate formula (i.e., number of attaching entities and 10 

unusable space figure) would be avoided entirely if a unified rate approach based on the cable 11 

rate formula is adopted by the PUC. 12 

DETERMINATION OF JUST AND REASONABLE UNIFIED BROADBAND POLE 13 
ATTACHMENT RATES FOR PSNH AND UNITIL 14 

Application of the FCC Cable Rate Formula to PSNH and Unitil 15 

Q. YOU HAVE DESCRIBED ABOVE THE MANY ECONOMIC AND 16 

PUBLIC POLICY REASONS WHY A UNIFIED BROADBAND POLE FORMULA 17 

BASED ON THE FCC CABLE RATE FORMULA IS THE APPROPRIATE 18 

METHODOLOGY.  IS YOUR DETERMINATION DEPENDENT ON THE MIX OF 19 

SERVICES THE CABLE COMPANY MAY BE PROVIDING, I.E., TRADITIONAL 20 

CABLE, OR ADVANCED BROADBAND SERVICES INCLUDING INTERNET AND 21 

INTERCONNECTED VOIP?  22 



DT-12-084 
Direct Testimony of Patricia D. Kravtin 

Page 53 of 96 
 

 

 

A. No, it is not.  From an economic cost perspective, the particular mix of services offered 1 

by the cable provider (or CLEC) on its attached wire does not impact the amount of space 2 

occupied by the attachment, or the costs incurred by the pole owner in connection with the cable 3 

attachment.  Accordingly, there is no basis under a cost causative approach for charging a rate 4 

higher than that produced by the cable rate where no cost causative reason exists.  5 

For example, in the case of interconnected VoIP services, voice communication is sent in 6 

IP packets and carried through existing wires such that there is no new cost burden on the pole or 7 

pole owner, either in the form of an additional attachment or by any other measure of cost 8 

causative impact.  To effectively penalize a cable operator for adding new or advanced 9 

broadband services such as interconnected VoIP to its service mix is directly counter to the 10 

widely accepted public policy goals to encourage such deployment and to promote broadband 11 

voice service competition.  It is also inconsistent with the  regulatory policy goal to be 12 

technology neutral, i.e., not influence the choice of technology deployed in the marketplace.  13 

This is especially the case when deployment of the new technology is in the public interest, as is 14 

so widely recognized with broadband. 15 

Q. IS YOUR OPINION REGARDING THE APPLICABILITY OF THE 16 

CABLE RATE FORMULA TO COMMINGLED CABLE SERVICE OFFERINGS 17 

INCLUDING INTERCONNECTED VOIP AFFECTED BY THE PUC’S 2011 DECISION 18 

CLASSIFYING VOIP AS A “TELECOMMUNICATIONS SERVICE?” 19 

A. No, it is not.  That the PUC previously issued a ruling that treated interconnected VoIP as 20 

a “telecommunications” service does not affect the fundamental economic reasoning in support 21 

of charging a unified broadband rate based on the cable rate formula.  In addition, as explained 22 
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under the discussion of the rate review factor #1, the PUC’s ruling does not address the issue of 1 

pole attachment rates, but rather, was limited to certain consumer protection requirements.  As 2 

further explained, the PUC’s ruling specifically noted it was not the PUC’s intention to have any 3 

competitive impact on the cable operators as would be certain to occur if it resulted in cable 4 

operators paying substantially higher pole attachment rates as a result of the PUC’s 5 

classification.  Finally, it is my understanding that recent legislation deregulated VoIP and 6 

defined VoIP differently than telecommunications.45  7 

Q. PLEASE EXPLAIN HOW YOU CALCULATED A JUST AND 8 

REASONABLE UNIFIED BROADBAND POLE RATE BASED ON THE CABLE RATE 9 

FORMULA FOR PSNH AND UNITIL. 10 

A.  In calculating maximum just and reasonable pole attachment rates using the FCC cable 11 

rate formula, I have adhered strictly to the methodology and presumptive averages pertaining to 12 

space on poles set forth in the FCC rules and guidelines and described in the preceding section of 13 

this testimony, with a couple of exceptions in the calculations performed for Unitil relating to 14 

choice of data inputs used to run the formula. 15 

In particular, my calculations use certain pieces of data pertaining to appurtenances and 16 

accumulated depreciation that are not provided in the FERC Form accounts specified in the FCC 17 

rules, but that are instead supported by utility internal accounting modules referred to as “Pole 18 

Accountability Reporting.”  It is my understanding that Unitil’s internal reporting records are 19 

kept consistent with FCC rules, and hence I found it reasonable to rely on the utility’s more 20 

                                                 

45 House Calendar, Vol. 34, No. 37 (May 11, 2012), Pages 2046-2047. 
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granular reporting system.  The second area where my calculations use data inputs other than 1 

those expressly identified in FCC rules pertains to inputs for usable space per pole and pole 2 

height.  In lieu of the FCC’s presumptive values, I relied on Unitil specific data provided in Ex. 3 

A-1 of the utility’s submission in this proceeding.  That said, the Unitil specific data are very 4 

close to FCC presumptive values.  5 

Q. PLEASE IDENTIFY THE RATES YOU CALCULATED FOR PSNH AND 6 

UNITIL USING THE FCC CABLE RATE FORMULA. 7 

A.  A summary of my rate results using the cable rate formula, in comparison with the rates 8 

calculated by PSNH and Unitil in their June 2012 filings, are provided in Table 3 below.  The 9 

underlying calculations are provided in Attachments 2 and 3 to my testimony. 10 

 11 

 12 

 13 

 14 

 15 

 16 

 17 

 18 

 19 

 20 

 21 

Table 3 
Maximum Just and Reasonable 

Unified Broadband Pole Attachment Rates for PSNH and 
Unitil under FCC Cable Rate Formula 

Based on Year Ending1       PSNH Unitil 
Net Inv. Per Bare Pole $387.02 $487.70 

x  Carrying Charges 35.12% 31.51% 

x   Space Factor 7.41%    7.24% 

J&R Solely-Owned Pole  
$10.07 $   11.12 

J&R Jointly-Owned Pole  
$5.03     $5.56 

1  Calculations based on Y/E 2010 for PSNH, Y/E 2011 for Unitil. 
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Q.  HOW DO YOUR CALCULATIONS OF THE CABLE RATE FORMULA 1 

DIFFER FROM THOSE PROVIDED BY THE UTILITIES? 2 

A.  It is a testament to the straightforward nature of the FCC cable rate formula methodology 3 

that there is effectively little dispute as to the basic mechanics of the formula.  As shown in 4 

Table 3, in the case of PSNH, my rate calculations using the FCC cable rate formula are 5 

essentially identical.  In the case of Unitil, however, my input data which is based on strict 6 

application of the FCC methodology differ from those used by Unitil in a number of areas.  I also 7 

disagree with Unitil in the manner in which it has applied the formula to solely and jointly 8 

owned poles. 9 

Q.  WHAT IS THE PROBLEM WITH THE MANNER IN WHICH UNITIL 10 

HAS APPLIED THE FORMULA TO SOLELY AND JOINTLY OWNED POLES? 11 

A.   As shown in Table 3 on the preceding page, Unitil has calculated separate rates for solely 12 

and jointly owned poles.  Unitil’s approach is problematic at two levels.  First, Unitil’s approach 13 

is inconsistent with the FCC methodology which applies to pole investment account #364 as 14 

recorded on the FERC Form 1 Report without regard to shared ownership agreements between 15 

electric and telephone utilities.  Under the FCC methodology, as followed by PSNH in its rate 16 

calculations, one pole attachment rate is calculated based on the FERC Form 1 data.  In cases 17 

where pole ownership is shared, the pole rate for the electric utility is reduced by 1 minus the 18 

utility’s ownership percentage (typically in the vicinity of 50% for a jointly owned pole). 19 

For example, in is rate calculations, PSNH derives a formula rate for poles of $10.07 20 

based on aggregate FERC account 364 pole investment and aggregate pole counts, which it 21 

reduces by 50% to arrive at a rate of $5.04 to be applied to jointly owned poles.  By contrast, 22 
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Unitil disaggregates its pole account investment according to jointly and solely owned poles and 1 

divides those disaggregated investment dollars by the number of poles in each such category to 2 

arrive at separate net bare pole cost figures to be applied in the formula.  The result of this 3 

disaggregation process is remarkably disparate pole rates of $15.84 and $5.01, for solely owned 4 

and jointly owned poles, respectively.  (The components of the utility’s rate calculations are 5 

provided in Tables 4 and 5 below.) 6 

Secondly, and more substantively, there is no meaningful economic or statistical basis for 7 

treating these two subsets of utility poles (i.e., jointly owned and solely owned) separately for 8 

purposes of calculating a just and reasonable rate – other than to artificially produce a higher 9 

pole rate for solely owned poles.  This is because poles are homogenous in nature – in more 10 

layman’s terms, this is often described as “a pole is a pole is a pole.”  The fundamental cost 11 

characteristics of a pole are not materially impacted by ownership status, which is subject to 12 

change over time as electric and telephone utilities may and have transferred ownership in the 13 

routine course of business.  There is no change in the underlying pole just because the 14 

investment associated with that pole transfers from one utility’s books of account to another.  15 

The distinction between solely and jointly owned poles is largely an artificial distinction, not an 16 

economic one. 17 

Interestingly, the data submitted by Unitil in this proceeding identifying average pole 18 

characteristics (i.e., pole height and usable space) does not break down this data according to 19 

sole or joint ownership.  The data presented by PSNH on the other hand does (although, as noted 20 

above, PSNH does not calculate separate solely and jointly owned rates).  The PSNH data shows 21 

that the vast majority of poles for both full and jointly owned poles all in same range of 30 to 45 22 
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feet (consistent with FCC presumptive value of 37.5 ft.).  Unitil has presented no evidence in this 1 

proceeding to conclude that fully or solely owned poles represent a different subpopulation of 2 

poles from a real or economic perspective such as to justify a divergence from the FCC’s well 3 

accepted methodology. 4 

To the contrary, separating the solely and jointly owned poles as if they were two distinct 5 

subpopulations of poles  produces a less accurate and less efficient rate, i.e., a rate that less 6 

closely tracks cost, thereby sending distorted price signals to an attacher relative to their 7 

respective use of these different types of pole resources.  Attachers do not have any control over 8 

whether they attach to a solely owned or jointly owed pole, it is largely a matter of happenstance. 9 

Establishing pole attachment prices differently based on ownership percentages serves no 10 

economic purpose since attachers cannot meaningful shift to the lower priced jointly owned pole.  11 

To do so would typically make little sense from a business perspective and would be detrimental 12 

from a public policy perspective in that it would discourage the deployment of advanced 13 

broadband services across the state, and especially in less densely populated areas.  In effect, 14 

Unitil’s proposed disaggregated pricing structure effectively serves as a means of imposing an 15 

uneconomic surcharge on cable attachers not to build out in areas where the utility has sole 16 

ownership of poles, areas that are likely to be subject to less competition to begin with. 17 

It is my understanding that the majority of third party attachments are on jointly owned 18 

poles, as would be expected given the much larger number of jointly owned poles relative to 19 

solely owned poles on Unitil’s books at the moment (49,725 as compared with 9,036).  20 

Accordingly, Unitil’s disaggregation of jointly and solely owned poles has a relatively small 21 

impact on the rates paid by third party attachers in the aggregate.  That said, Unitil’s 22 
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disaggregation could have a very substantial competitive impact on an attacher who just 1 

happened to be located on a disparately high number of solely owned poles.  2 

Q.  PLEASE IDENTIFY THE DATA INPUTS UNITIL HAS USED IN ITS 3 

RATE FORMULA CALCULATIONS THAT YOU DISAGREE WITH. 4 

A.   There are two areas where the input data I use to run the FCC cable rate formula differ 5 

from Unitil’s.  The first involves Unitil’s use of a rate of return input higher than the identified 6 

authorized rate of return by the PUC in its most recent determination.  The second involves 7 

Unitil’s adjustments to the formula relating to the treatment of regulatory assets in the calculation 8 

of Accumulated  Deferred Taxes and Administrative and General Expenses. 9 

Q.  WHAT IS THE PROBLEM WITH UNITIL’S RATE OF RETURN INPUT? 10 

A.   The rate of return element of the carrying charge factor allows the utility to recover a 11 

normal or fair (economic) return on capital from third party attachers over and above actual cost 12 

recovery.  Indeed, because it provides for additional cost recovery over and above actual or cost 13 

causative costs, this factor is in fact eliminated entirely from the lower bound telecom rate 14 

formula adopted by the FCC in 2011.  However, in the case of the cable rate formula (and the 15 

upper bound version of the revised telecom rate formula), pursuant to existing FCC rules, the 16 

capital cost element of the carrying charge factor is to be set at the most current authorized rate 17 

of return set by a state regulatory commission.  In the absence of one, an FCC default rate of 18 

return based on the last FCC return proceeding may be used.  Because a state authorized rate of 19 

return is available for Unitil, that number is the appropriate input value.  The most recent PUC 20 
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decision concerning Unitil rates identifies that rate of return figure as 8.39%.46  Unitil uses an 1 

input value of 9.01% without any explanation as to why its value differs from the rate of return 2 

adopted by the PUC. 3 

Q.  WHAT IS THE PROBLEM WITH UNITIL’S ADJUSTMENTS FOR 4 

REGULATORY ASSETS? 5 

A.   As a general matter, the FCC formula methodology is very specific with respect to the 6 

FERC accounts to be included within the formulas, based on a careful consideration of which 7 

investment and expense accounts have demonstrative cost causative linkages to pole attachments 8 

as opposed to the core electric utility service.  Over the decades of FCC pole rate regulation, 9 

utilities have repeatedly argued for the inclusion of additional accounts, and the FCC, after 10 

careful consideration of utility arguments, has ruled against the inclusion of additional 11 

investment or expense accounts on the grounds there is weak or non-existent cost causative 12 

linkage to pole attachments,47 or because the cost of any added precision in cost allocation is not 13 

worth the added cost or complexity to the rate formula process associated with identifying and 14 

tracking the portion of the investment or expense account that may be arguably allocated to poles 15 

or pole attachments.48  As noted earlier in the discussion of the FCC formula methodology (and 16 

                                                 

46 See NH PUC Docket No. DE 10-055, Unitil Energy Systems, Inc. Notice of Intent to File Rate Schedules, Order 
Approving Settlement Agreement, PUC Order No. 25,214 at 7, 27 (Apr. 26, 2011).  

47 See, e.g., 2001 Recon. Order ¶ 119 (“because the costs or expenses reported to these accounts do not reflect a 
sufficient nexus to the operating expenses and actual capital costs of the utility attributable to the pole or conduit 
attachment”). 

48 See, e.g., Amendment of Rules and Policies Governing Pole Attachments, Report and Order, 15 FCC Rcd 6453 
¶¶ 38-39, 60-61 (2000) (“2000 Pole Order) (internal citations omitted), aff’d, Rules and Policies Governing Pole 
Attachments; Implementation of Section 703(e) of the Telecommunications Act of 1996, Consolidated Partial Order 
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any formula methodology for that matter), the ability to verify and replicate year after year with 1 

a minimum of administrative cost and dispute, are a hallmark of a good formula methodology. 2 

Regulatory assets are a particular class of assets created for accounting purposes 3 

pertaining to the cost recovery of extraordinary expenses, typically storm-related expenses.  4 

Because of the recognition of these expenses as extraordinary in nature, such expenses are often 5 

amortized over a number of years in order to minimize the severity of the impact in any given 6 

year on the utility’s financial records.  The idea is to insulate ratepayers from having to absorb 7 

the effect of these extraordinary expenses in any given rate year, but to ensure the utility receives 8 

recovery over a specified number of years.  At the end of the agreed-upon amortization period, in 9 

principle, the regulatory asset is fully recovered and written off.  As a general proposition, it 10 

would be unjust and unreasonable for third party attachers to be charged a formula rate that 11 

includes recovery of these extraordinary expenses for several reasons. 12 

First, the types of extraordinary costs in question are from a cost causative perspective 13 

more properly attributed to and recovered by rates for core electric service.  Morever, as with 14 

expenses for related maintenance items such as tree trimming, third party attachers typically have 15 

to bear their own costs relating to these types of expenses pursuant to pole agreements with the 16 

utility.  In addition, even assuming the inclusion of regulatory assets in the rate formula was 17 

                                                                                                                                                             

on Reconsideration, 16 FCC Rcd 12103 ¶¶ 120-124 (2001) (“Based on the record, we believe that any increased 
accuracy that would be derived from including some minute percentage of pole-related expenses that may be 
recorded in miscellaneous accounts, is outweighed by the complexity of arriving at an appropriate and equitable 
percentage of the expenses.  The descriptions of what expense are to be reported to Accounts 365, 368, 580 and 583, 
contained in FERC Part 101, appear to relate more directly to the electric utilities’ core business operations than 
“actual capital costs attributable to the entire pole, duct, conduit, or rights-of-way, as required for inclusion in the 
rate formula.”).   
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deemed appropriate from a cost causative viewpoint (which again I do not believe is the case), 1 

adjustments to the FCC formula methodology for regulatory assets as Unitil has done introduces 2 

unnecessary complexities and complications into the formula relating to the timing and amount 3 

of authorized cost recovery that may not line up with the application of the rate formula, which is 4 

intended to apply year after year with minimal regulatory oversight, unlike a rate proceeding.  5 

Depending on the length of the amortization period, and adjustments to the amount of the 6 

regulatory asset that tend to be made over time as more accurate information is available to the 7 

regulator as to the actual allowable expenses incurred by the utility, there is the distinct 8 

possibility that inclusion of such expenses based on snapshot adjustments to the rate formula 9 

such as made by Unitil in its rate calculations, will result in an excess recovery of utility 10 

expenses from third party attachers.   11 

With regard to the actual impact of Unitil’s adjustments for regulatory assets, they enter 12 

into the rate calculation in several ways, further adding to the complexity.  They enter into the 13 

calculation of the carrying charge factor for Administrative and General expense, both on the 14 

expense side in the data input for administrative and general expense (i.e., in the numerator of 15 

the carrying charge factor), and on the investment side in the data input for accumulated deferred 16 

taxes (i.e., in the denominator of the carrying charge factor).  The combined effect of these 17 

adjustments, both individually and collectively, is to increase the carrying charge factor for 18 

Administrative and General expense.49 Unitil’s adjustments for regulatory assets also enter into 19 

the calculation of the net bare pole cost component.  For that element, Unitil’s adjustment 20 

                                                 

49 The CCF increases from 5.79% under the FCC’s methodology to 6.68%, as shown in Attachment 3 to this 
testimony. 
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increases the amount of accumulated deferred taxes attributable to pole investment, which has 1 

the effect of decreasing the amount of net investment per bare pole since accumulated deferred 2 

taxes is an offset to gross pole investment.  The overall impact of Unitil’s adjustments for 3 

regulatory assets is to increase the pole attachment rate, although that increase is mitigated by the 4 

fact that the two ways in which the adjustments impact the formula, i.e., to increase the CCF for 5 

Administrative and General Expense but to decrease the Net Investment per Bare Pole 6 

component, work in offsetting ways. 7 

For all of the various reasons set forth above, I believe Unitil’s adjustments for regulatory 8 

assets are inappropriate in determination of a just and reasonable rate.  It is worth noting that 9 

PSNH did not make any such adjustments, but rather, as noted above, strictly adhered to the FCC 10 

methodology in its calculation of the cable rate (albeit, it has applied the wrong formula rate 11 

calculation to interconnected VoIP). 12 

Application of the FCC Revised Telecom Formula to PSNH and Unitil 13 

Q. YOU HAVE IDENTIFIED THE REVISED TELCOM RATE FORMULA AS 14 

A SECOND BEST ALTERNATIVE TO THE CABLE FORMULA.  SHOULD THE PUC 15 

DECIDE TO IMPLEMENT A BIFURCATED AS OPPOSED TO A UNIFIED 16 

APPROACH TO SETTING JUST AND REASONABLE RATES FOR POLE 17 

ATTACHMENTS?  HAVE YOU CALCULATED RATES BASED ON THE REVISED 18 

TELECOM RATE FORMULA FOR PSNH AND UNITIL? 19 

A.  Yes, I have.  In calculating just and reasonable pole attachment rates using the FCC 20 

revised telecom rate formula, I have adhered to the methodology and presumptive averages 21 

pertaining to space on poles set forth in the FCC rules and guidelines and as described in the 22 
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preceding section of this testimony,  that is consistent with the FCC’s revised rules but necessary 1 

to address Unitil’s use of a number of attachers (i.e., 4 in the case of jointly owned poles) other 2 

than the FCC’s presumptive values of 3 and 5. 3 

Q.  PLEASE DESCRIBE YOUR CALCULATIONS UNDER THE REVISED 4 

FCC TELECOM FORMULA FOR PSNH AND HOW THEY DIFFER FROM THE 5 

TELECOM RATE CALCULATIONS PROVIDED BY PSNH. 6 

A.   As a general matter, as with PSNH’s calculation of the FCC cable formula rate, my 7 

calculations apply the same data inputs as PSNH, since PSNH appears to have strictly followed 8 

the FCC rules with respect to the specific FERC expense and investment amounts to be included 9 

and FCC presumptive values such as number of attaching entities and usable and unusable space 10 

on the poles.  However,  I have a threshold disagreement as to PSNH’s decision to calculate the 11 

telecom rate formula based on the old, now abandoned telecom rate formula, and to have applied 12 

a telecom formula at all.50  As discussed above in some detail, the old formula has been 13 

abandoned by the FCC and replaced with a revised formula expressly designed to produce a rate 14 

as close as possible to the cable rate formula.  The revised formula for all intents and purposes 15 

has eliminated the differential or surcharge imposed by the old telecom rate formula.  It is 16 

instructive that Unitil’s rate calculations, while containing a number of errors with respect to data 17 

inputs and disaggregation of solely and jointly owned poles, apply the correct (revised) version 18 

of the FCC’s telecom formula.  Using the same data and presumptions used by PSNH in its rate 19 

calculations for year end 2010, I have calculated just and reasonable pole rates using the FCC’s 20 

                                                 

50 For reasons discussed in my testimony, PSNH erred in applying its telecom formula to interconnected VoIP 
services. 
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revised telecom formula.  These calculations are provided below in Table 4 below, in a side-by-1 

side comparison with PSNH’s rate calculations, which again are based on the old telecom rate 2 

formula. 3 

Table 4 
Comparison of Maximum Just and Reasonable  

Unified Broadband Pole Attachment Rates for PSNH 
and PSNH Pole Rate Calculations 

 PSNH Cable Rate Formula 
 Unified Broadband 

 Telecom Rate - 3 AE1 Telecom Rate - 5 AE1 
Revised 
Formula 

Old 
Formula 

Revised 
Formula 

Old 
Formula  

Based on Y/E 2011 Just&Reas PSNH Just&Reas PSNH Just&Reas PSNH 
Net Inv. Per Bare Pole $387.02 $387.0

2 
   $387.02 $387.02    $387.02 $387.02 

 x  Carrying Charges 35.12% 35.12
% 

    35.12% 35.12%     35.12% 35.12% 

 x   Space Factor2 7.41% 7.41% 16.89% 16.89% 11.20% 11.20% 

 x   Cost Factor3   .44 n/a .66 n/a 

J&R Solely-Owned Pole $10.07 $10.07 $10.05 $22.96 $10.10 $15.22 

J&R Jointly-Owned 

Pole 

$5.03 $5.04 $5.03 $11.48 $5.04 $7.61 

1Just and Reasonable rate calculated under revised telecom rate formula; PSNH rate calculated under old telecom formula. 
2Both Just and Reasonable and PSNH rates calculated using FCC presumptive values for space factor (13.5ft usable space on 
37.5 ft. pole), and FCC cost factors linked to FCC presumptions for space and number of attaching entities  (3 non-
urbanized, 5 urbanized). 
3 Just and Reasonable rate calculated using FCC cost factors applicable to FCC presumptive number of attaching entities.  47 
C.F.R. § 1.1409(e)(2)(i). 

 4 

Q.  PLEASE DESCRIBE YOUR CALCULATIONS UNDER THE REVISED 5 

FCC TELECOM FORMULA FOR UNITIL AND HOW THEY DIFFER FROM THE 6 

TELECOM RATE CALCULATIONS PROVIDED BY UNITIL. 7 

A.   Like PSNH, Unitil improperly applies the telecom formula to interconnected VOIP in the 8 

first instance, however, unlike Unlike PSNH, Unitil correctly uses the FCC revised telecom rate 9 
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formula, so the two sets of calculations are based on the same underlying formula.  However, as 1 

described above with respect to the cable rate formula calculations, unlike PSNH, Unitil makes a 2 

number of errors relating to data inputs.  In particular, Unitil’s rate calculations contain the 3 

following incorrect or flawed data inputs which are corrected for in my calculations of just and 4 

reasonable rates: 5 

• Inappropriately disaggregates calculation of jointly and solely owned pole rates.  For the 6 

reasons described above in connection with the cable rate formula calculations, there is no 7 

valid economic or public policy rationale for making such a rate distinction.  As does PSNH 8 

in its rate calculations (and as the FCC provides), my just and reasonable rate calculations are 9 

based on an aggregate calculation, and simply apply a 50% reduction factor to reflect proper 10 

cost recovery for a jointly owned pole vis-à-vis a solely owned pole. 11 

• Inappropriately adjusts for regulatory assets in the data inputs for Accumulated Deferred 12 

Taxes and in connection with the CCF for Administrative and General expenses.  For the 13 

reasons described above in connection with the cable rate formula calculations, adjustments 14 

of this kind dealing with regulatory assets add unnecessary complexity to the rate formula, 15 

and can lead to uneconomic recovery or over-recovery of these types of expenses.  As does 16 

PSNH in its rate calculations, my just and reasonable rate calculations do not include any 17 

adjustments for regulated assets, but simply rely on the FERC Form 1 data as publically 18 

reported for the accounts specified pursuant to FCC rules. 19 

• Inappropriately uses a cost of capital input higher than the authorized rate of return by state 20 

regulatory authority.  For the reasons described above in connection with the cable rate 21 
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formula calculations, Unitil has not justified its use of a rate of return input different from 1 

that identified in the PUC’s most recent order.  My just and reasonable rate calculations rely 2 

on the rate of return identified as authorized pursuant to the PUC’s most recent decision. 3 

• Uses an unsupported number of attaching entities that differs from FCC presumptive values 4 

of 3 and 5.  The FCC rules do allow for the use of a utility-specific number of attaching 5 

entities, where that number can be supported by actual audit data or a statistically significant 6 

sampling of poles derived on an attacher specific basis.  Unitil does not provide any evidence 7 

as to the source of its assumption of 4 attaching entities for a jointly owned pole.  Absent 8 

corroborating evidence with the credibility required pursuant to FCC rules, there is no basis 9 

to rely on data inputs other than those reflected in the FCC’s presumptive values, as relied on 10 

by PSNH in its rate calculations.  While a correct application of the FCC revised formula 11 

adjusts the cost factor to account for the impact on the final rate result, the use of number of 12 

attaching entities other than the FCC’s presumptive values adds an unnecessary degree of 13 

complication and possible dispute into the formula calculations. As does PSNH in its rate 14 

calculations, my just and reasonable rate calculations effectively rely on the FCC 15 

presumptive values of 3 and 5.  My calculations do this by adjusting the cost factor as 16 

described earlier in the testimony and summarized in the following bullet. 17 

• Applies a higher “urbanized” cost factor of .66 to scenarios of 3 and 4 attaching entities 18 

versus the appropriate cost factor of .44 specified in the FCC rules.  Pursuant to the revised 19 

FCC rules, a cost factor of .66 is applicable to urbanized areas where the number of attaching 20 

entities is presumed to be 5, and a cost factor of .44 is applicable to non-urbanized area 21 
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where the number of attaching entities is presumed to be 4.  These cost factors were derived 1 

mathematically to result in a just and reasonable rate that essentially equals the cable rate 2 

formula.  For example, the non-urbanized cost factor (.44) provides for a lower percentage of 3 

cost recovery vis-à-vis the cable rate formula to precisely offset the higher percentage of cost 4 

recovery that the formula produces based on the smaller number of attaching entities.  5 

Unitil, for reasons unexplained, but that are, in any event, inconsistent with the intended 6 

purpose of the FCC rules, applies the urbanized cost factor of .66, but inputs for the number of 7 

attaching entities that are less than the urbanized presumptive value of 5, and in the case of solely 8 

owned poles, exactly equals the presumptive value for non-urbanized areas of 3.  Pursuant to 9 

FCC rules, Unitil should have applied the non-urbanized cost factor of .44 to be consistent with 10 

the non-urbanized number of attaching entities.  The effect of Unitil’s mixing and matching of 11 

cost factors and the number of attaching entities input is to produce an overstated rate well in 12 

excess of the cable rate which is the intended result of the FCC presumptions. 13 

My just and reasonable calculations correct for Unitil’s error by applying the non-14 

urbanized cost factor of .44 to match an assumption of 3 attaching entities (which is the 15 

presumptive value for non-urbanized areas), and a cost factor of .548 to match the assumption of 16 

4 attaching entities.  The latter is the mathematical formula equivalent to applying the FCC 17 

presumptive values applicable to an urbanized area, i.e., use of a .66 cost factor and 5 attaching 18 

entities.  As noted above, the latter is the approach followed by PSNH, and it is a much less 19 

complicated application of the revised telecom rate formula. 20 
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Q.  PLEASE PROVIDE THE RATE CALCULATIONS AS DESCRIBED 1 

ABOVE. 2 

A.  My calculations of just and reasonable pole rates for Unitil using the FCC’s revised 3 

telecom formula as described above are provided below in Table 5 on the following page.  Table 4 

5 also provides a side-by-side comparison with Unitil’s rate calculations for data for the year 5 

ending 2011. 6 

Table 5 
Comparison of Maximum Just and Reasonable  

Unified Broadband Pole Attachment Rates 
and Utility Pole Rate Calculations - Unitil 

Unitil Cable Rate Formula / 
Unified Broadband Rate 

Revised Telecom 
Formula1 – 3AE 

Revised Telecom  
 Formula1 - 4 AE 

Based on Y/E 2011 Just&R Unitil 
Sole 

Unitil 
Joint 

Just&R Unitil Sole Just&R Unitil 
Joint 

Net Inv. Per Bare Pole $487.70 $633.08 $200.10 $487.70 $633.08 $487.70 $200.10 

 x  Carrying Charges 31.51% 34.56% 34.56%  31.51% 34.56% 31.51% 34.56% 

 x   Space Factor2 7.24% 7.24%   7.24 16.71% 16.71% 13.20% 13.20% 

 x   Cost Factor2 n/a n/a n/a .433 .66 .548 .66 

J&R Solely-Owned Pole $11.12 15.84  $11.12 $24.13 $11.12  

J&R Jointly-Owned 

Pole 

$5.56  $5.01  $5.56   $5.56 $6.03 

1 Both Just and Reasonable rates and Unitil rates calculated using revised telecom pole rate formula. 
2Just and reasonable rates calculated for aggregate pole population, jointly and solely-owned combined.  
3Calculated using Unitil’s space factor (13.82 usable space on 37.57 ft. pole), and economically appropriate FCC cost factors 
for Unitil’s space factors and assumed number attaching entities. 

 7 
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CONCLUSION 1 

Q.  PLEASE SUMMARIZE YOUR OVERALL CONCLUSIONS. 2 

A.   As set forth in this testimony, there is no valid economic or public policy rationale for 3 

allowing utilities to charge a pole attachment rate in excess of the compensatory cable rate.  4 

Indeed, it is much more efficient economically and productive for society, that the prices for pole 5 

attachment rates be kept as close to marginal cost as possible – especially when broadband 6 

services deployment and adoption is so highly valued as a public policy goal.  Again, any rate in 7 

excess of marginal costs satisfies the economic standard for subsidy-free rates and the parallel 8 

legal standard of just compensation for the pole owner.  Given the widely acknowledged 9 

economic and social benefits of accelerated and enhanced broadband deployment, the benefits of 10 

adopting a uniform, administratively simple, predictable, and economically efficient cost-based 11 

rate formula methodology for setting pole attachment rates – and, in particular, the long-12 

standing, well understood, and accepted FCC cable formula – is more important than ever. 13 

Charging broadband services providers rates for pole access in excess of the FCC’s 14 

economically efficient, cost-based and fully compensatory cable rate, e.g., those set at the much 15 

higher old (and now abandoned) FCC telecom rate, would enable the pole-owning utility to 16 

leverage its monopoly ownership of the pole network, contrary to effective pole attachment 17 

regulation and at the expense of broadband services deployment in New Hampshire.  Such an 18 

outcome would be in direct contravention of the state’s Broadband Action Plan, which 19 

specifically aims to keep high/and or increase the state’s ranking relative to other states with 20 

which it directly competes for economic development opportunities and skilled labor force based 21 

on cited broadband rankings.  Adopting a bifurcated pole rate which penalizes attachments used 22 
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to provide advanced broadband services including interconnected VoIP could have an especially 1 

detrimental impact on New Hampshire’s standing with respect to broadband services deployment 2 

and adoption rates. 3 

As discussed in this testimony, as a certified state, the PUC is not constrained, as is the 4 

FCC, to adopt and maintain a bifurcated pricing structure.  The FCC’s revised telecom rate 5 

formula is designed to produce a rate as close to the cable rate formula as possible in order to 6 

promote broadband services deployment and adoption. 51  Accordingly, it is a much more 7 

efficient and straightforward way to achieve these important goals – goals strongly embraced by 8 

the state in its Broadband Action Plan52 – to adopt a unified rate formula set equal to the cable 9 

rate in the first instance.  In doing so, New Hampshire would be joining the overwhelming 10 

majority of states that have certified to regulate pole attachments.  11 

Q.  DOES THIS CONCLUDE YOUR TESTIMONY AT THIS TIME? 12 

A.  Yes, it does.  13 

 14 

                                                 

51 See FCC National Broadband Plan at 110 (“To support the goal of broadband deployment, rates for pole 
attachments should be as low and as close to uniform as possible.  The rate formula for cable providers articulated in 
Section 224(d) has been in place for 31 years and is ‘just and reasonable’ and fully compensatory for utilities.  
Through a rulemaking, the FCC should revisit its application of the telecommunications carrier rate formula to yield 
rates as close as possible to the cable rate.”); id. (“The impact of these rates can be particularly acute in rural areas, 
where there often are more poles per mile than households….  If the lower rates were applied, and if the cost 
differential in excess of $8 per month were passed on to consumers, the typical monthly price of broadband for some 
rural consumers could fall materially.  That could have the added effect of generating an increase – possibly a 
significant increase – in rural broadband adoption.”). 

52 See NH Broadband Action Plan at 39. 
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and energy markets.  Extensive knowledge of complex economic, policy 
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and energy markets.  
  

Experience CONSULTING ECONOMIST 
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Providing expert witness services and full range of economic, 
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electric industry restructuring; incentive or performance based 
regulation; universal service; access charges; deployment of 
advanced services and broadband technologies; and access to pole 
attachments and other rights-of-way. 
 
Served as advisor to state regulatory agencies, assisting in 
negotiations with utilities, non-partial review of record evidence, 
deliberations and drafting of final decisions. 
 
Author of numerous industry reports and papers on topics including 
market structure and competition, alternative forms of regulation,     
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broadband deployment (see listing of Reports and Studies). 
 
Invited speaker before various national organizations, state 
legislative committees and participant in industry symposiums.    
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(BTOP) administered by National Telecommunications and 
Information Administration (NTIA), Fall 2009. 
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Prepared economic impact analyses related to allocation of 
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Performed financial and statistical analysis of the effect of 
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Phi Beta Kappa, Omicron Delta Epsilon in recognition of high 
scholastic achievement in field of Economics.  Recipient of four-
year honor scholarship. 
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Reports and Studies (authored and co-authored) 
 
Report on the Financial Viability of the Proposed Greenfield Overbuild in the City of Lincoln, California, 
prepared for Starstream Communications, August 12, 2003. 
 
“Assessing SBC/Pacific’s Progress in Eliminating Barriers to Entry, The Local Market in California is 
Not Yet ‘Fully and Irreversibly Open,” prepared for the California Association of Competitive 
Telecommunications Companies (CALTEL), August 2000. 
 
“Final Report on the Qualifications of Wide Open West-Texas, LLC For a Cable Television Franchise in 
the City of Dallas,” prepared for the City of Dallas, July 31, 2000. 
 
“Final Report on the Qualifications of Western Integrated Networks of Texas Operating L.P. For a Cable 
Television Franchise in the City of Dallas,” prepared for the City of Dallas, July 31, 2000. 
 
“Price Cap Plan for USWC: Establishing Appropriate Price and Service Quality Incentives in Utah” 
prepared for The Division of Public Utilities, March, 2000. 
 
“Building a Broadband America:  The Competitive Keys to the Future of the Internet,” prepared for The 
Competitive Broadband Coalition, May 1999. 
   
“Broken Promises:  A Review of Bell Atlantic-Pennsylvania's Performance Under Chapter 30,” prepared 
for AT&T and MCI Telecommunications, June 1998. 
 
“Analysis of Opportunities for Cross Subsidies Between GTA and GTA Cellular,” prepared for Guam 
Cellular and Paging, submitted to the Guam Public Utilities Commission, July 11, 1997. 
 
“Reply to Incumbent LEC Claims to Special Revenue Recovery Mechanisms,” submitted in the Matter of 
Access Charge Reform in CC Docket 96-262, February 14, 1997. 
 
“Assessing Incumbent LEC Claims to Special Revenue Recovery Mechanisms: Revenue opportunities, 
market assessments, and further empirical analysis of the ‘Gap’ between embedded and forward-looking 
costs,” FCC CC Docket 96-262, January 29, 1997. 
 
“Analysis of Incumbent LEC Embedded Investment: An Empirical Perspective on the ‘Gap’ between 
Historical Costs and Forward-looking TSLRIC,” Implementation of the Local Competition Provisions in 
the Telecommunications Act of 1996, FCC CC 96-98, May 30, 1996. 
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“Reply to X-Factor Proposals for the FCC Long-Term LEC Price Cap Plan,” prepared for the Ad Hoc 
Telecommunications User Committee, submitted in FCC CC Docket 94-1, March 1, 1996. 
 
 “Establishing the X-Factor for the FCC Long-Terms LEC Price Cap Plan,” prepared for the Ad Hoc 
Telecommunications User Committee, submitted in FCC CC Docket 94-1, December 1995. 
  
“The Economic Viability of Stentor's ‘Beacon Initiative,’ exploring the extent of its financial dependency 
upon revenues from services in the Utility Segment,” prepared for Unitel, evidence before the Canadian 
Radio-television and Telecommunications Commission, March 1995. 
 
“Fostering a Competitive Local Exchange Market in New Jersey: Blueprint for Development of a Fair 
Playing Field,” prepared for the New Jersey Cable Television Association, January 1995. 
 
“The Enduring Local Bottleneck: Monopoly Power and the Local Exchange Carriers,” Feb. 1994. 
 
“A Note on Facilitating Local Exchange Competition,” prepared for E.P.G., Nov.  1991. 
 
“Testing for Effective Competition in the Local Exchange,” prepared for the E.P.G., October 1991. 
 
“A Public Good/Private Good Framework for Identifying Pots Objectives for the Public Switched 
Network” prepared for the National Regulatory Research Institute, October 1991. 
 
“Report on the Status of Telecommunications Regulation, Legislation, and modernization in the states of 
Arkansas, Kansas, Missouri, Nebraska, Oklahoma and Texas,” prepared for the Mid-America Cable-TV 
Association, December 13, 1990. 
 
“The U S Telecommunications Infrastructure and Economic Development,” presented at the 18th Annual 
Telecommunications Policy Research Conference, Airlie, Virginia, October 1990. 
 
“An Analysis of Outside Plant Provisioning and Utilization Practices of US West Communications in the 
State of Washington,” prepared for the Washington Utilities and Transportation Commission, Mar.1990.  
 
“Sustainability of Competition in Light of New Technologies,” presented at the Twentieth Annual 
Williamsburg Conference of the Institute of Public Utilities, Williamsburg, VA, December 1988. 
 
“Telecommunications Modernization: Who Pays?,” prepared for the National Regulatory Research 
Institute, September 1988. 
 
“Industry Structure and Competition in Telecommunications Markets: An Empirical Analysis,” presented 
at the Seventh International Conference of the International Telecommunications Society, MIT, July1988. 
 
“Market Structure and Competition in the Michigan Telecommunications Industry,” prepared for the 
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“Impact of Interstate Switched Access Charges on Information Service Providers - Analysis of Initial 
Comments,” submitted in FCC CC Docket No. 87-215, October 26, 1987. 
 
“An Economic Analysis of the Impact of Interstate Switched Access Charge Treatment on Information 
Service Providers,” submitted in FCC CC Docket No. 87-215, September 24, 1987. 
 
“Regulation and Technological Change: Assessment of the Nature and Extent of Competition from A 
Natural Industry Structure Perspective and Implications for Regulatory Policy Options,” prepared for the 
State of New York in collaboration with the City of New York, February 1987. 
 
“BOC Market Power and MFJ Restrictions: A Critical Analysis of the ‘Competitive Market’ 
Assumption,” submitted to the Department of Justice, July 1986. 
  
“Long-Run Regulation of AT&T: A Key Element of a Competitive Telecommunications Policy,” 
Telematics, August 1984. 
“Economic and Policy Considerations Supporting Continued Regulation of AT&T,” submitted in FCC 
CC Docket No. 83-1147, June 1984. “Multi-product Transportation Cost Functions,” MIT Working 
Paper, September 1982. 
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2012 
Before the Chancery Court for Davidson County, Tennessee at Nashville, The Metropolitan Government of 
Nashville and Davidson County, Tennessee, Plaintiff  v. XO Tennessee, Inc., Defendant, Docket No. 02-679-IV; The 
Metropolitan Government of Nashville and Davidson County, Tennessee, Plaintiff  v. TCG Midsouth, Inc., 
Defendant, Docket No. 02-749-IV, submitted May 15, 2012. 
 
2011 
Before the Ontario Energy Board, in the Matter of the Application by Canadian Distributed Antenna Systems 
Coalition (“CANDAS”), File No. EB-2011-1020, Reply Evidence, filed December 16, 2011. 
 
Before the Public Utilities Commission of Ohio, In the Matter of the Application of Columbus Southern Power 
Company and Ohio Power Company, Individually and, if Their Proposed Merger is Approved, as a Merged 
Company (collectively, AEP Ohio) for an Increase in Electric Distribution Rates, Case No. 11-351-EL-AIR, Case 
No. 11-352-EL-AIR; In the Matter of the Application of Columbus Southern Power Company and Ohio Power 
Company, Individually and, if Their Proposed Merger is Approved, as a Merged Company (collectively, AEP Ohio) 
for Tariff Approval, Case No. 11-353-EL-ATA Case No. 11-354-EL-ATA; In the Matter of the Application of 
Columbus Southern Power Company and Ohio Power Company, Individually and, if Their Proposed Merger is 
Approved, as a Merged Company (collectively, AEP Ohio) for Approval to Change Accounting Methods, Case No. 
11-356-EL-AAM, Case No. 11-258-EL-AAM.filed October 24, 2011. 
 
Before the Virginia State Corporation Commission, In the Matter of Determining Appropriate Regulation of Pole 
Attachments and Cost Sharing in Virginia, Case No. PUE-2011-00033, Affidavit submitted June 22, 2011, Oral 
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Before the Public Utility Commission of Texas, State Office of Administrative Hearings, Petition of CPS Energy 
for Enforcement Against AT&T Texas and Time Warner Cable Regarding Pole Attachments, SOAH Docket No. 
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Testimony submitted April 22, 2011, Cross-examination September 13, 2011. 
 
2010 
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Warner Entertainment– Advance/Newhouse Partnership, Plaintiff, V. Town Of Landis, North Carolina, Defendant, 
10 CVS 1172, submitted October 20, 2010, Deposition December 1, 2010, Cross-examination July 20, 2011. 
 
Before the Federal Communications Commission, In the Matter of Implementation of Section 224 of the Act; 
Amendment of the Commission’s Rules and Policies Governing Pole Attachments, WC Docket No. 07-245, GN 
Docket No. 09-51.  Report submitted August 16, 2010, Attachment A to Comments filed by the National Cable and 
Telecommunications Association. 
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for Enforcement Against AT&T Texas and Time Warner Cable Regarding Pole Attachments, SOAH Docket No. 
473-09-5470, PUC Docket No. 36633, Direct Testimony submitted July 23, 2010. 
 
Before the Kentucky Public Service Commission, In the Matter of: Application of Kentucky Utilities Company for 
An Adjustment of its Base Rates, Case No. 2009-00548, submitted April 22, 2010. 
 
Before the Kentucky Public Service Commission In the Matter of: Application of Louisville Gas and Electric 
Company for An Adjustment of its Electric and Gas Base Rates, Case No. 2009-00549, submitted April 22, 2010. 
 
Before the Arkansas Public Service Commission, Coxcom, Inc., D/B/A Cox Communications, Complainant  V. 
Arkansas Valley Electric Cooperative Corporation, Respondent. Docket No. 09-133-C, submitted March 17, 2010. 
 
2009 
Before the Circuit Court of the Thirteenth Judicial Circuit in and for Hillsborough County, State of Florida, 
Tampa Electric Company, Plaintiff, vs. Bright House Networks, LLC, Defendant, Case No. 06-00819, Division L. 
Expert Report submitted December 30, 2009, Deposition February 2, 2010, Cross-examination, March 24, 2010. 
 
Before the Superior Court of the State Of Washington for the County of Pacific,, Pacific Utility District No. 2 
Of Pacific County, Plaintiff, V. Comcast of Washington Iv, Inc., Centurytel of Washington, Inc., and Falcon 
Community Ventures I, L.P. D/B/A Charter Communications, Defendants, Case No. 07-2-00484-1, Expert Report 
submitted September 18, 2009, Reply Report submitted October 16, 2009, Deposition December 21, 2009, 
Deposition December 21, 2009, Cross-examination October 12-13, 2010. 
 
Before the Public Utilities Commission of Ohio, In the Matter of the Application of Duke Energy Ohio, Inc., for an 
Increase in Electric Distribution Rates, Case No. 08-709-EL-AIR,In the Matter of the Application of Duke Energy 
Ohio, Inc., for a Tariff Approval, Case No. 08-710-EL-ATA, In the Matter of the Application of Duke Energy Ohio, 
Inc., for Approval to Change Accounting Methods, Case No. 08-11-EL-AAM, In the Matter of the Application of 
Cincinnati Gas & Electric Company for Approval of its Rider BDP, Backup Delivery Point, Case  No. 06-718-EL-
ATA, filed February 26, 2009. 
 
2008 
Before the Arkansas Public Service Commission, In the Matter of a Rulemaking Proceeding to Establish Pole 
Attachment Rules In Accordance With Act 740 of 2007, Docket No. 08-073-R, filed May 13, 2008, reply filed June 
3, 2008, Cross-examination, June 10, 2008. 
 
Before the Federal Communications Commission, In the Matter of Implementation of Section 224 of the Act; 
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11293, RM 11303, filed March 7, 2008, reply filed April 22, 2008. 
 
2006  
Before the State of New Jersey Board of Public Utilities, Office of Administrative Law, in the Matter of the 
Verified Petition of TCG Delaware Valley, Inc. and Teleport Communications New York for an Order Requiring 
PSE&G Co. to Comply with the Board’s Conduit Rental Regulations, OAL Docket PUC 1191-06, BPU Docket 
No.EO0511005, filed September 29, 2006; rebuttal filed November 17, 2006. 
 
Before the Federal Communications Commission, In the Matter of Florida Cable Telecommunications 
Association, Inc., Comcast Cablevision of Panama City, Inc.; Mediacom Southeast, L.L.C.; and Cox 
Communications Gulf, L.L.C.; Complainants v. Gulf Power Company, Respondent. EB Docket No. 04-381.  
Testimony on behalf of Complainants filed March 31, 2006, Deposition March 15, 2006, Cross-Examination April 
26-27, 2006. 
 
2005 
Before the United States District Court for the Eastern District of New York, Coastal Communication Service, 
Inc. and Telebeam Telecommunications Corporation, Plaintiffs - against –The City of New York and New York City 
Department of Information Technology and  Telecommunications, 02 Civ. 2300 (RJD) (SMG), Expert Report filed 
February 4, 2005; Rebuttal Expert Report, filed August 29, 2005, Deposition December 1, 2005. 
 
2004 
Before the Ontario Energy Board, In the Matter of the Ontario Energy Board Act 1998, S.O.1998, c.15, (Schedule 
B); and In the Matter of an Application pursuant to section 74 of the Ontario Energy Board Act, 1998 by the 
Canadian Cable Television Association for an Order or Orders to amend the licenses of electricity distributors, RP-
2003-024, Reply Evidence, filed September 27, 2004 (jointly with Paul Glist), Cross-examination October 26-27, 
2004. 
 
2003 
Before the United States District Court for the Southern District of California, Level 3 Communications, LLC v. 
City of Santee, Civil Action No. 02-CV-1193, Rebuttal Expert Report,  
 filed July 18, 2003. 
 
2002 
Before the New York State Public Service Commission,  In the Matter of  the Cable Television & 
Telecommunications Association of  New York, Inc., Petitioner, v. Verizon  New York, Inc., Respondent,  Affidavit 
filed December 19, 2002. 
 
Before the West Virginia Public Service Commission, Community Antenna Service, Inc. v. Charter 
Communications, Case No. 01-0646-CTV-C, Live Direct Testimony and Cross-examination, June 12, 2002. 
 
Before the Public Service Commission of the District of Columbia, Comcast Cablevision of the District, L.L.C., 
Complainant, v. Verizon Communications Inc. – Washington, D.C., Respondent, Formal Case No. 1006,  Direct 
Testimony filed June 11, 2002;  Rebuttal Testimony filed June 24, 2002. 
 
Before the Federal Communications Commission, in Cavalier Telephone, LLC, Complainant, v. Virginia Electric 
& Power Co., D/b/a Dominion Virginia Power, Respondent, Case No. EB-02-MD-005, Declaration  filed May 21, 
2002. 
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Before the Puerto Rico Telecommunications Regulatory Board, in Re: Petition of Centennial Puerto Rico 
License Corp. for arbitration pursuant to Sections 252(b) of the Telecommunications Act of 1996 to Establish an 
Interconnection Agreement with Puerto Rico Telephone Company, on behalf of Centennial Puerto Rico License 
Corp., Direct Testimony filed April 16, 2002; Deposition  May 7, 2002, May 14, 2002; Reply Testimony filed May 
20, 2002, Cross-examination May 22, 2002. 
 
Before the Federal Energy Regulatory Commission, in Re: In the Matter of Transcontinental Gas Pipe Line 
Corporation, Docket No. RP01-245, on behalf of the University of Maryland-College Park, Johns Hopkins 
University and Johns Hopkins University Health System, and the North Carolina Utilities Commission, Cross-
answering Testimony filed January 23, 2002; Rebuttal Testimony filed May 31, 2002, Cross-examination July 31, 
2002. 
 
2001 
Before the United States District Court for the Northern District of New York, TC Systems, Inc. and Teleport 
Communications-New York vs. Town of Colonie,  New York, Civil Action No. 00-CV-1972, Expert Report filed 
November 16, 2001; Deposition December 7, 2001, Rebuttal Expert Report filed December 20, 2001, Deposition 
January 9, 2002. 
 
Before the Federal Energy Regulatory Commission, in Re: In the Matter of Transcontinental Gas Pipe Line 
Corporation, Docket No. RP01-245, on behalf of the University of Maryland-College Park, Johns Hopkins 
University and Johns Hopkins University Health System, and the North Carolina Utilities Commission, filed 
November 15, 2001. 
 
Before the Public Service Commission of the District of Columbia, Comcast Cable Communications, Inc. 
d/b/a/Comcast Cable of Washington, D.C., Complainant, v. Verizon Communications Inc. – Washington, D.C., 
Respondent,  filed September 21, 2001.  
 
Before the Public Utility Commission of Texas, State Office of Administrative Hearings, SOAH Docket No. 473-
00-1014, PUC Docket No. 22349, Application of Texas-New Mexico Power Company for Approval of Unbundled 
Cost of Service Rate Pursuant to PURA § 39.201and Public Utility Commission Substantive Rule §25.344, on behalf 
of Cities Served by Texas-New Mexico Power, filed January 25, 2001. 
 
2000 
Before the Puerto Rico Telecommunications Regulatory Board, in AT&T of Puerto Rico, Inc. et al v. Puerto Rico 
Telephone Company, Inc., Re: Dialing Parity,  Docket Nos. 97-Q-0008, 98-Q-0002, on behalf of Lambda 
Communications Inc., Cross-examination October 19-20, 2000. 
 
Before the Department of Telecommunications and Energy of the Commonwealth of Massachusetts,  Docket 
No. DTE 98-57 – Phase III, Re: Bell Atlantic- Massachusetts Tariff No. 17 Digital Subscriber Line Compliance 
Filing and Line Sharing Filing, (Panel Testimony with Joseph Riolo, Robert Williams, and Michael Clancy) on 
behalf of Rhythms Links Inc. and Covad Communications Company, filed July 10, 2000. 
 
Before the New York State Public Service Commission in Re: Proceeding on Motion of the Commission to 
Examine New York Telephone Company’s Rates for Unbundled Network Elements on behalf of the Cable Television 
& Telecommunications Association of New York, Inc., Direct Testimony filed June 26, 2000, Supplemental 
Testimony filed November 29, 2000.  
Before the Maryland Public Service Commission, on behalf of Rhythms Links Inc. and Covad Communications 
Company, filed jointly with Terry L. Murray and Richard Cabe, May 5, 2000. 
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Before the Public Utility Commission of Texas, in Re: Proceeding to Examine Reciprocal Compensation Pursuant 
to Section 252 of the Federal Telecommunications Act of 1996, CC Docket No. 21982, on behalf of AT&T 
Communications of Texas, L.P., TCG Dallas, and Teleport Communications Houston, Inc., filed March 31, 2000. 
 
Before the Federal Communications Commission, in Re: In the Matter of Price Caps Performance Review for 
Local Exchange Carriers, Access Charge Reform, CC Dockets 94-1, 96-262, on behalf of Ad Hoc 
Telecommunications Users Committee, filed January 24, 2000. 
 
Before the Federal Energy Regulatory Commission, in Re: In the Matter of Northern Border Pipeline Company, 
on behalf of the Canadian Association of Petroleum Producers and the Alberta Department of Resource 
Development, filed January 20, 2000. 
 
1999 
Before the Connecticut Department of Public Utilities, in Re: Evaluation and Application to Modify Franchise 
Agreement by SBC Communications Inc., Southern New England telecommunications Corporation and SNET 
Personal Vision, Inc., Docket No. 99-04-02, on behalf of the Office of Consumer Counsel, filed June 22, 1999; 
cross- examination July 8, 1999 
 
Before the Illinois Commerce Commission, in Re: Illinois Commerce Commission on its own Motion v. Illinois 
Bell Telephone Company; et al: Investigation into Non-Cost Based Access Charge Rate Elements in the Intrastate 
Access Charges of the Incumbent Local Exchange Carriers in Illinois, Illinois Commerce Commission on its own 
Motion Investigation into Implicit Universal Service Subsidies in Intrastate Access Charges and to Investigate how 
these Subsidies should be Treated in the Future, Illinois Commerce Commission on its own motion Investigation 
into the Reasonableness of the LS2 Rate of Illinois Bell Telephone Company, Docket No. 97-00601, 97-0602, 97-
0516, Consolidated, on behalf of City of Chicago, filed January 4, 1999; rebuttal February 17, 1999. 
 
Before the Puerto Rico Telecommunications Regulatory Board, in Re: In the Matter of Arbitration of 
Interconnection Rates, Terms and Conditions between Centennial Wireless PCS Operations Corp., Lambda 
Communications Inc., and the Puerto Rico Telephone Company, behalf of Centennial Wireless PCS Operations 
Corp. and Lambda Communications Inc., cross-examination February 16, 1999. 
 
1998 
Before the California Public Utilities Commission, in Re: In the Matter of the Application of Pacific Bell (U 1001 
C), a Corporation, for Authority for Pricing Flexibility and to Increase Prices of Certain Operator Services, to 
Reduce the Number of Monthly Assistance Call Allowances, and Adjust Prices for Four Centrex Optional Features, 
Application No. 98-05-038, on behalf of County of Los Angeles, filed November 17, 1998, cross-examination, 
December 9, 1998. 
 
Before the Puerto Rico Telecommunications Regulatory Board, in Re: In the Matter of PRTC’s Tariff K-2 (Intra-
island access charges), Docket no. 97-Q-0001, 97-Q-0003, on behalf of Lambda Communications, Inc., filed 
October 9, 1998, cross-examination October 9, 1998. 
 
Before the Connecticut Department of Public Utility Control, in Re: Application of the Southern New England 
Telephone Company, Docket no. 98-04-03, on behalf of the Connecticut Office of Consumer Counsel, filed August 
17, 1998, cross-examination February 18, 1999. 
 
Before the California Public Utilities Commission, in Re: Pacific Gas & Electric General Rate Case, A.97-12-
020, on behalf of Office of Rate Payers Advocates CA PUC, filed June 8, 1998. 
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1997 
Before the South Carolina Public Service Commission, in Re: Proceeding to Review BellSouth 
Telecommunications, Inc.’s Cost for Unbundled Network Elements, Docket no. 97-374-C, on behalf of the South 
Carolina Cable Television Association, filed November 17, 1997. 
 
Before the State Corporation Commission of Kansas, in Re: In the Matter of and Investigation to Determine 
whether the Exemption from Interconnection Granted by 47 U.S.C. 251(f) should be Terminated in the Dighton, 
Ellis, Wakeeney, and Hill City Exchanges, Docket No. 98-GIMT-162-MIS, on behalf of classic Telephone, Inc., 
filed October 23, 1997. 
 
Before the Georgia Public Services Commission, in Re: Review of Cost Studies, Methodologies, and Cost-Based 
Rates for Interconnection and Unbundling of BellSouth Telecommunications Services, Docket No. 7061-U, on 
behalf of the Cable Television Association of Georgia, filed August 29, 1997, cross-examination September 19, 
1997. 
 
Before the Federal Communications Commission, in Re: In the Matter of Price Caps Performance Review for 
Local Exchange Carriers, Access Charge Reform, CC Dockets 94-1, 96-262, on behalf of Ad Hoc 
Telecommunications Users Committee, filed July 11, 1997. 
 
Before the Federal Communications Commission, in Re: In the Matter of Amendment of Rules and Policies 
Governing Pole Attachments, CS Docket 97-98, on behalf of NCTA, filed June 27, 1997. 
 
Before the Public Utilities Commission of the State of California, in Re: Rulemaking on the Commission’s Own 
Motion to Govern Open Access to Bottleneck Services and Establish a Framework for Network Architecture 
Development of Dominant Carrier Networks, R.93-04-003, I.93-04-002AT&T, filed March 19, 1997, reply April 7, 
1997. 
 
Before the Puerto Rico Telecommunications Regulatory Board, in Re: In the Matter of Centennial Petition for 
Arbitration with PRTC, on behalf of Centennial Cellular Corporation, filed February 14, 1997, supplemental March 
10, 1997. 
 
Before the Federal Communications Commission, in Re: In the Matter of Access Charge Reform, CC Docket 96-
262, on behalf of AT&T, filed January 29, 1997, reply February 14, 1997. 
 
1996 
Before the New Jersey Board of Public Utilities, in Re: In the Matter of the Investigation Regarding Local 
Exchange Competition for Telecommunications Services, TX95120631, on behalf of New Jersey Cable Television 
Association, filed on August 30, 1996, reply September 9, 1997, October 20, 1997, cross-examination September 
12, 1996, December 20, 1996. 
 
Before the State Corporation Commission of the State of Kansas, in Re: In the Matter of a General Investigation 
Into Competition Within the Telecommunications Industry in the State of Kansas, 190, 492-U 94-GIMT-478-GIT, 
on behalf of Kansas Cable Telecommunications Association, Inc., filed July 15, 1996, cross-examination August 14, 
1996. 
 
Before the Federal Communications Commission, in Re: Price Caps Performance Review for Local Exchange 
Carriers, CC Docket 94-1, on behalf of Ad Hoc Telecommunications Users Committee, filed July 12, 1996. 
 
Before the State Corporation Commission of the State of Kansas, in Re: In the Matter of a General Investigation 
Into Competition Within the Telecommunications Industry in the State of Kansas, 190, 492-U 94-GIMT-478-GIT, 
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on behalf of Kansas Cable Telecommunications Association, Inc., filed June 14, 1996, cross-examination August 
14, 1996. 
 
Before the Federal Communications Commission, in Re: In the Matter of Implementation of the Local 
Competition Provisions of Telecommunications Act of 1996, CC Docket 96-98, filed May 1996. 
 
Before the Federal Communications Commission, in Re: Puerto Rico Telephone Company (Tariff FCC No, 1), 
Transmittal No. 1, on behalf of Centennial Cellular Corp., filed April 29, 1996. 
 
Before the United States District Court for the Eastern District of Tennessee at Greeneville, in Re: Richard R. 
Land, Individually and d/b/a The Outer Shell, and on behalf of all others similarly situated, Plaintiffs, vs. United 
Telephone-Southeast, Inc., Defendant, CIV 2-93-55, filed December 7, 1996. 
 
1995 
Before the Federal Communications Commission, in Re: Bentleyville Telephone Company Petition and Waiver of 
Sections 63.54 and 63.55 of the Commission’s Rules and Application for Authority to Construct and Operate, Cable 
Television Facilities in its Telephone Service Area, W-P-C-6817, on behalf of the Helicon Group, L.P. d/b/a Helicon 
Cablevision, filed November 2, 1995.   
 
Before the US District Court for the Eastern District of Tennessee, in Re: Richard R. Land, Individually and 
d/b/a The Outer Shell, and on behalf of all others similarly situated, Plaintiffs, vs. United Telephone-Southeast, Inc., 
Defendant, 2-93-55, Class Action, filed June 12, 1995. 
 
Before the Connecticut Department of Public Utility Control, in Re: Application of SNET Company for approval 
to trial video dial tone transport and switching, 95-03-10, on behalf of New England Cable TV Association, filed 
May 8, 1995, cross-examination May 12, 1995. 
 
Before Canadian Radio-Television and Telecommunications Commission, in Re: CRTC Order in Council 1994-
1689, Public Notice CRTC 1994-130 (Information Highway), filed March 10, 1995. 
 
Before the Federal Communications Commission, in Re: GTE Hawaii’s Section 214 Application to provide Video 
Dialtone in Honolulu, Hawaii, W-P-C- 6958, on behalf of Hawaii Cable TV Association, filed January 17, 1995 
(Reply to Amended Applications). 
 
Before the Federal Communications Commission, in Re: GTE Hawaii’s Section 214 Application to provide Video 
Dialtone in Ventura County, W-P-C 6957, on behalf of the California Cable TV Association, filed January 17, 1995 
(Reply to Amended Applications). 
 
Before the Federal Communications Commission, in Re: GTE Florida’s Section 214 Application to Provide 
Video Dialtone in the Pinellas County and Pasco County, Florida areas, W-P-C 6956, on behalf of Florida Cable 
TV Association, filed January 17, 1995 (Reply to Amended Applications). 
 
Before the Federal Communications Commission, in Re: GTE Virginia’s Section 214 Application to provide 
Video Dialtone in the Manassas, Virginia area, W-P-C 6956, on behalf of Virginia Cable TV Association, filed 
January 17, 1995 (Reply to Amended Applications). 
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1994 
Before the Federal Communications Commission, in Re: NET’s Section 214 Application to provide Video 
Dialtone in Rhode Island and Massachusetts, W-P-C 6982, W-P-C 6983, on behalf of New England Cable TV 
Association, filed December 22, 1994 (Reply to Supp. Responses). 
 
Before the State Corporation Commission of the State of Kansas, in Re: General Investigation into Competition, 
190, 492-U 94-GIMT-478-GIT, on behalf of Kansas CATV Association, filed November 14, 1994, cross-
examination December 1, 1994. 
 
Before the Federal Communication Commission, in Re: Carolina Telephone’s Section 214 Application to provide 
Video Dialtone in areas of North Carolina, W-P-C 6999, on behalf of North Carolina Cable TV Association, filed 
October 20, 1994, reply November 8, 1994.  
 
Before the Federal Communication Commission, in Re: NET’s Section 214 Application to provide Video 
Dialtone in Rhode Island and Massachusetts, W-P-C 6982, W-P-C 6983, on behalf of New England Cable TV 
Association, filed September 8, 1994, reply October 3, 1994. 
 
Before the California Public Utilities Commission, in Re: Petition of GTE-California to Eliminate the 
Preapproval Requirement for Fiber Beyond the Feeder, I.87-11-033, on behalf of California Bankers Clearing 
House, County of LA, filed August 24, 1994. 
 
Before the Federal Communications Commission, in Re: BellSouth Telecommunications Inc., Section 214 
Application to provide Video Dialtone in Chamblee, GA and Dekalb County, GA, W-P-C 6977, on behalf of Georgia 
Cable TV Association, filed August 5, 1994. 
 
Before the Federal Communications Commission, in Re: Bell Atlantic Telephone Companies Section 214 
Application to provide Video Dialtone within their Telephone Services Areas, W-P-C 6966, on behalf of Mid 
Atlantic Cable Coalition, filed July 28, 1994, reply August 22, 1994. 
 
Before the Federal Communication Commission, in Re: GTE Hawaii’s 214 Application to provide Video 
Dialtone in Honolulu, Hawaii, W-P-C 6958, on behalf of Hawaii Cable TV Association, filed July 1, 1994, and July 
29, 1994. 
 
Before the Federal Communication Commission, in Re: GTE California’s Section 214 Application to provide 
Video Dialtone in Ventura County, W-P-C 6957, on behalf of California Cable TV Association, filed July 1, 1994, 
and July 29, 1994. 
 
Before the Federal Communication Commission, in Re: GTE Florida’s 214 Application to provide Video 
Dialtone in the Pinellas and Pasco County, Florida areas, W-P-C 6956, on behalf of Florida Cable TV Association, 
filed July 1, 1994, and July 29, 1994. 
 
Before the Federal Communication Commission, in Re: GTE Virginia’s 214 Application to provide Video 
Dialtone in the Manassas, Virginia area, W-P-C 6955, on behalf of the Virginia Cable TV Association, filed July 1, 
1994, and July 29, 1994.   
 
Before the Federal Communications Commission, in Re: US WEST’s Section 214 Application to provide Video 
Dialtone in Boise, Idaho and Salt Lake City, Utah, W-P-C 6944-45, before the Idaho and Utah Cable TV 
Association, filed May 31, 1994. 
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Before the Federal Communication Commission, in Re: US WEST’s Section 214 Application to provide Video 
Dialtone in Portland, OR; Minneapolis, St. Paul, MN; and Denver, CO, W-P-C 6919-22, on behalf of Minnesota & 
Oregon Cable TV Association, filed March 28, 1994.  
 
Before the Federal Communications Commission, in Re: Ameritech’s Section 214 Application to provide Video 
Dialtone within areas in Illinois, Indiana, Michigan, Ohio, and Wisconsin, W-P-C-6926-30, on behalf of Great 
Lakes Cable Coalition, filed March 10, 1994, reply April 4, 1994. 
 
Before the Federal Communications Commission, in Re: Pacific Bell’s Section 214 Application to provide Video 
Dialtone in Los Angeles, Orange County, San Diego, and Southern San Francisco Bay areas, W-P-C-6913-16, on 
behalf of Comcast/Cablevision Inc., filed February 11, 1994, reply March 11, 1994. 
 
Before the Federal Communications Commission, in Re: SNET’s Section 214 Application to provide Video 
Dialtone in Connecticut, W-P-C 6858, on behalf of New England Cable TV Association, filed January 20, 1994, 
reply February 23, 1994. 
 
1993 
Before the Arkansas Public Service Commission, in Re: Earnings Review of Southwestern Bell Telephone 
Company, 92-260-U, on behalf of Arkansas Press Association, filed September 2, 1993. 
 
Before the United States District Court for the Eastern District of Tennessee at Greenville, in Re: Cleo Stinnett, 
et al. Vs. BellSouth Telecommunications, Inc. d/b/a/ South Central Bell Telephone Company, Defendant, Civil 
Action No 2-92-207, Class Action, cross-examination May 10, 1993, and February 10, 1994. 
 
Before the Federal Communications Commission, in Re: NJ Bell’s Section 214 Application to provide Video 
Dialtone service within Dover Township, and Ocean County, New Jersey, W-P-C-6840, on behalf of New Jersey 
Cable TV Association, filed January 21, 1993. 
 
1992 
Before the New Jersey Board of Regulatory Commissioners, in Re: NJ Bell Alternative Regulation, T092030358, 
on behalf of NJ Cable TV Association, filed September 21, 1992. 
 
Before the New Hampshire Public Utilities Commission, in Re: Generic competition docket, DR 90-002, on 
behalf of Office of the Consumer Advocate, filed May 1, 1992, reply July 10, 1992, Surrebuttal August 21, 1992. 
 
Before the New Jersey General assembly Transportation, Telecommunications, and Technology Committee, 
Concerning A-5063, on behalf of NJ Cable TV Association, filed January 6, 1992. 
 
1991 
Before the New Jersey Senate Transportation and Public Utilities Committee, in Re: Concerning Senate Bill S-
3617, on behalf of New Jersey  Cable Television Association, filed December 10, 1991. 
 
Before the 119th Ohio General Assembly Senate Select Committee on Telecommunications Infrastructure and 
Technology, in Re: Issues Surrounding Telecommunications Network Modernization, on behalf of the Ohio Cable 
TV Association, filed March 7, 1991. 
 
Before the Tennessee Public Service Commission, in Re: Master Plan Development and TN Regulatory Reform 
Plan, on behalf of TN Cable TV Association, filed February 20, 1991.  
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1990 
Before the Tennessee Public Service Commission, in Re: Earnings Investigation of South Central Bell, 90-05953, 
on behalf of the TN Cable Television Association, filed September 28, 1990.  
 
Before the New York Public Service Commission, in Re: NYT Rates, 90-C-0191, on behalf of User Parties NY 
Clearing House Association, filed July 13, 1990, Surrebuttal July 30, 1990. 
 
Before the Louisiana Public Service Commission, in Re: South Central Bell Bidirectional Usage Rate Service, U-
18656, on behalf of Answerphone of New Orleans, Inc., Executive Services, Inc., King Telephone Answering 
Service, et al, filed January 11, 1990. 
 
1989 
Before the Georgia Public Service Commission, in Re: Southern Bell Tariff Revision and Bidirectional Usage Rate 
Service, 3896-U, on behalf of Atlanta Journal Const./Voice Information Services Company, Inc., GA Association of 
Telemessaging Services, Prodigy Services, Company, Telnet Communications, Corp., filed November 28, 1989. 
 
Before the New York State Public Service Commission, in Re: NYT Co. - Rate Moratorium Extension - Fifth 
Stage Filing, 28961 Fifth Stage, on behalf of User Parties NY Clearing House Association Committee of Corporate 
Telecommunication Users, filed October 16, 1989. 
 
Before the Delaware Public Service Commission, in Re: Diamond State Telephone Co. Rate Case, 86-20, on 
behalf of DE PSC, filed June 16, 1989. 
 
Before the Arizona Corporation Committee, in Re: General Rate Case, 86-20, on behalf of Arizona Corporation 
Committee, filed March 6, 1989. 
 
1988 
Before New York State Public Service Commission, in Re: NYT Rate Moratorium Extension, 28961, on behalf of 
Capital Cities/ ABC, Inc., AMEX Co., CBS, Inc., NBC, Inc., filed December 23, 1988. 
 
1989 
Before Rhode Island Public Utilities Commission, in Re: New England Telephone, 1475, on behalf of RI Bankers 
Association, filed August 11, 1987, cross-examination August 21, 1987. 
 
Before the New York State Public Service Commission, in Re: General Rate Case Subject to Competition, 29469, 
on behalf of AMEX Co., Capital Cities/ ABNC, Inc., NBC, Inc., filed April 17, 1987, cross-examination May 20, 
1987. 
 
Before the Minnesota Public Utilities Commission, in Re: Northwestern Bell, P-421/ M-86-508, on behalf of MN 
Bus. Utilities Users Counsel, filed February 10, 1987, cross-examination March 5, 1987. 
 
1986 
Before the Kansas Public Utilities Commission, in Re: Southwestern Bell, 127, 140-U, on behalf of Boeing 
Military, et al., filed August 15, 1986. 
 
1985 
Before the Washington Utilities and Transportation Commission, in Re: Cost of Service Issues bearing on the 
Regulation of Telecommunications Company, on behalf of US Department of Energy, filed November 18, 1985 
(Reply Comments). 
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1984 
Before the Maine Public Utilities Commission, in Re: New England Telephone, 83-213, on behalf of Staff, ME 
PUC, filed February 7, 1984, cross-examination March 16, 1984. 
 
Before the Minnesota Public Service Commission, in Re: South Central Bell, U-4415, on behalf of MS PSC, filed 
January 24, 1984, cross-examination February 1984. 
 
1983 
Before the Kentucky Public Service Commission, in Re: South Central Bell, 8847, on behalf of KY PSC, filed 
November 28, 1983, cross-examination December 1983. 
 
Before the Florida Public Service Commission, in Re: Southern Bell Rate Case, 820294-TP, on behalf of Florida 
Department of General Services, FL Ad Hoc Telecommunications Users, filed March 21, 1983, cross-examination 
May 5, 1983. 
 
1982 
Before the Maine Public Utilities Commission, in Re: New England Telephone, 82-142, on behalf of Staff, ME 
PUC, filed November 15, 1982, cross-examination December 9, 1982. 
 
Before the Kentucky Public Service Commission, in Re: South Central Bell, 8467, on behalf of the 
Commonwealth of Kentucky, cross-examination August 26, 1982. 
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INTRODUCTION 1 

Q. Please state your name, business address, and occupation. 2 

A. My name is Patricia D. Kravtin.  My business address is 57 Phillips Avenue, 3 

Swampscott, Massachusetts.  I am an economist in private practice specializing in the analysis of 4 

telecommunications, cable and energy regulation and markets. 5 

Q. Have you previously submitted testimony in this proceeding? 6 

A. Yes.  I submitted prefiled direct testimony on July 20, 2012 on behalf of Time Warner 7 

Cable (“TWC”) and Comcast Cable Communications Management, LLC, Comcast of New 8 

Hampshire Inc., Comcast of Massachusetts/New Hampshire, LLC and Comcast of Maine/New 9 

Hampshire, Inc. (collectively “Comcast”) addressing matters concerning the appropriate 10 

methodology for determining just and reasonable rates for the attachment of cable television 11 

service providers’ and competitive local exchange carriers’ (“CLEC”) facilities to utility owned 12 

poles pursuant to RSA 374:34-a and the six factor rate review standard set forth in PUC 1304.06. 13 

Q. As part of that testimony, did you provide a detailed summary of your educational 14 

and professional background? 15 

A. Yes, I did.  A detailed resume summarizing my training, previous experience, prior 16 

testimony and reports was provided as part of that testimony.  See Direct Testimony of PDK 17 

Attachment 1. 18 

Q. Have you reviewed the direct testimony filed in this docket by Mr. Edward A. Davis 19 

on behalf of Public Service of New Hampshire (“PSNH”) on September 14, 2012? 20 

A. Yes, I have. 21 

Q. Are there areas of his testimony to which you wish to respond? 22 
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A. Yes, there are.  In my opening direct testimony, I explained why the historic FCC cable 1 

rate formula (“Cable Formula”) is the methodology that will best serve to accomplish the six-2 

factor test in PUC 1304.06(a) and that produces pole rates that are more than compensatory to 3 

pole owners.  In addition, my testimony explained the numerous shortcomings of PSNH’s 4 

reliance on the FCC’s old, rejected telecom formula (“Telecom Formula”) for “communications” 5 

attachments as set forth in its June 8, 2012 pole rate calculations. In its recently filed testimony, 6 

PSNH advocates alternative rate methodologies that would increase pole rates by factors of 200 7 

to 300 percent, but indicates it would also find acceptable a uniform pole rate based on the old 8 

Telecom Formula.  PSNH’s apparent strategy of proposing absurdly high pole rates should not 9 

mislead the Commission into believing that PSNH’s ultimate willingness to use the old, FCC 10 

Telecom Formula as the basis of a uniform pole rate is in any way reasonable.  Accordingly, in 11 

this reply testimony I will show that PSNH has no principled rationale for its proposals other 12 

than to allow it to exercise its monopoly control of poles to charge rents that greatly exceed its 13 

costs associated with the attachment. 14 

Q. What is the purpose of your reply testimony? 15 

A. The purpose of this reply testimony is to respond to Mr. Davis in two principal respects: 16 

1) areas in Mr. Davis’s testimony where he has made erroneous, misleading, and/or unsupported 17 

assertions; and 2) areas in his testimony that Mr. Davis has appeared to concede in responses to 18 

data requests, and as a result, would appear to agree, rather than disagree with my testimony on 19 

these matters. Specifically, I will respond to Mr. Davis’s testimony in the following key subject 20 

areas: 21 

Rate Settlement and Impact-Related Issues:  In the first section of this testimony, I 22 
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respond to Mr. Davis’s overarching position that any changes from the current pole attachment 1 

methodology should be delayed until 2015.  I explain why Mr. Davis is incorrect that the PSNH 2 

Rate Settlement is reason for delaying implementation of a unified pole attachment rate using the 3 

FCC’s historic cable rate formula (“Cable Formula”), and that there are also strong economic 4 

and public policy reasons for immediate implementation.  5 

Recovery of Pole Costs and Subsidy-Related Issues: In the second section of my 6 

testimony, I address the numerous misrepresentations or misunderstandings Mr. Davis makes 7 

with respect to the Cable Formula, explaining why Mr. Davis is incorrect in asserting that the 8 

Cable Formula (i) does not allow PSNH to recover its full pole-related costs from third party 9 

attachers and (ii) constitutes a subsidy to attachers from electric ratepayers.  In fact, contrary to 10 

Mr. Davis’s testimony, and as recognized by the U.S. Congress, the Federal Communications 11 

Commission (“FCC”), multiple state public service commissions and courts, including the U.S. 12 

Supreme Court, the Cable Formula is not a subsidy rate and provides more than adequate and 13 

just compensation for pole owners.  14 

PSNH’s Alternative Proposed Pole Rent Formula Methodologies: In the third section, I 15 

address the three alternative pole attachment rate formulas presented by Mr. Davis, which 16 

produce solely owned (“SO”) pole rates of approximately $39.87, $29.21 and $20.68 17 

respectively compared with the current SO Cable Formula rate of about $10.  I explain why each 18 

of the alternative rate formulas proposed by Mr. Davis, which range from doubling to 19 

quadrupling the existing rates paid by cable operators in New Hampshire, would not only further 20 

distinguish New Hampshire as an outlier.  Not only do PSNH’s proposed formulas create pole 21 

rates some three hundred to five hundred percent higher than the national average, they would 22 
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also discourage broadband deployment and competition in New Hampshire in conflict with the 1 

factors set forth in N.H. Admin. Rule, PUC 1304.06(a). 2 

 3 

RATE SETTLEMENT AND IMPACT-RELATED ISSUES 4 

Q. On pages 4 and 5 of his testimony, Mr. Davis states that “if there were to be a 5 

reduction to [pole attachment] rates due to a change in methodology during the 5-year Rate 6 

Settlement period, the Company would have a revenue shortfall unless the Commission 7 

provided an opportunity to make an equal reconciling change to the Company’s 8 

distribution service rates…The Commission cannot now eliminate a part of those revenues 9 

in isolation without upsetting the overall revenue requirement calculus.”  On that basis, he 10 

recommends no change occur in pole rate methodology “until at least the end of the Rate 11 

Settlement period, June 30, 2015.”  Do you agree with his assertion of a “revenue 12 

shortfall,” or the conclusion reached on that basis that no change in methodology be made 13 

until 2015 at the earliest?   14 

A. I do not agree with either Mr. Davis’s assertion that the Company would experience a 15 

revenue shortfall that would need to be offset by changes to electric distribution rates if there was 16 

a reduction to pole attachment rates due to a change in methodology (i.e., adoption of the FCC 17 

Cable Formula methodology as a unified broadband rate), or his conclusion that no change in 18 

methodology should be made until after June 2015.   19 

First, under the terms of the Settlement Agreement, the Commission anticipated that 20 

PSNH revenues might increase or decrease from the projected levels.  Specifically, if 21 

“exogenous events” in the aggregate cause revenue in a particular calendar year after 2010 to 22 
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decrease by more than $1 million, PSNH is authorized to seek a rate adjustment from electric 1 

customers in order to recover that revenue.  Implicit in this mechanism is the recognition that 2 

“exogenous” revenue changes that do not reach the $1 million threshold are not material enough 3 

to the company to justify revising customer rates.  Thus, the Commission has essentially 4 

determined that PSNH’s rates are just and reasonable unless the Company experiences a revenue 5 

shortfall above $1 million, in which case the Company may petition the Commission for a rate 6 

adjustment.  PSNH admits that it does not anticipate that any change in pole revenue would 7 

trigger the $1 million threshold, making this by PSNH’s own admission “a moot point” to begin 8 

with.  See PSNH Response to TWC-Comcast-005 reproduced in this reply testimony as 9 

TWC/Comcast Reply Attachment PDK-1.   10 

Second, the issue of a potential revenue shortfall is a red herring argument in any event, 11 

given the very small effect of pole attachment revenues on the Company’s bottom line.  The total 12 

amount of pole attachment revenues included in the Company’s revenue requirement calculation 13 

in DE 09-035 in the Cost of Service Study (“COSS”) underlying the Settlement Agreement are 14 

$1.89 million relative to a total Company distribution revenue requirement of approximately 15 

$312-million.  See DE-09-935, Exhibit 2 Table 5 at 9, and Exhibit 3 Table 1B at 3 and Table 5 at 16 

11, reproduced in TWC/Comcast Reply Attachment PDK-2 to this reply testimony.  This amount 17 

is only approximately .6% of the Company’s distribution revenue requirement.  Assuming there 18 

is any pole revenue reduction at all resulting from adoption of a unified rate using the Cable 19 

Formula (a fact that PSNH has failed to demonstrate would occur) such reduction would be 20 

relatively insignificant and represent an even smaller percentage of the Company’s overall 21 

distribution revenue requirement.  For example, if pole revenue fell by ten (10) percent - 22 
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$189,900 – this reduction would be just .06% of the Company’s distribution revenue 1 

requirement.  Of course, PSNH has failed to show that any reduction in pole revenue would in 2 

fact occur as explained further below. 3 

Third, Mr. Davis’s testimony might lead one to believe that the Company has kept pole 4 

attachment rates fixed during the period of the Settlement Agreement to date, and that is simply 5 

not the case.  As acknowledged in Mr. Davis’s response to TWC-Comcast Data Request 009 (see 6 

TWC/Comcast Reply Attachment PDK-3), PSNH has adjusted its pole attachment rates annually 7 

based on the most recent cost data reported in the FERC Form 1.  In some years, rates have been 8 

adjusted lower than the 2008 test year rates (i.e., 2010 and 2011), and in others (i.e., 2012), 9 

PSNH increased its cable and telecom attachment rates above the 2008 test year rates.  Mr. Davis 10 

asserts in response to TWC/Comcast data requests that if a change in the Commission’s pole rent 11 

formula results in a reduction in pole revenues below the 2008 “test year” projection this “would 12 

result in a change in revenue requirements responsibility and, accordingly, delivery rates (i.e., 13 

distribution rates) that the Company would seek approval of by the Commission in a contested 14 

proceeding.”  See TWC-Comcast Data Request 010 reproduced here as TWC/Comcast Reply 15 

Attachment PDK-4.  It is noteworthy, however, that PSNH did not seek any such rate change 16 

when its pole attachment rates declined below the 2008 test year in 2010 and 2011.  There is no 17 

real distinction between a reduction in pole attachment revenue arising from a change in 18 

methodology and a revenue reduction that occurs under the same methodology that would justify 19 

a contested rate case to adjust distribution rates.  Accordingly, Mr. Davis’s statement made in 20 

response to TWC-Comcast Data Request 010 would appear to be more posturing on his part than 21 

reflective of the economic reality of the situation. 22 
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Fourth, even putting aside the immateriality of PSNH’s aggregate pole attachment 1 

revenues (or any potential diminution thereof) on the Company’s bottom line, PSNH has 2 

produced no evidence demonstrating that immediate adoption of the Cable Formula would, in 3 

fact, cause PSNH’s pole rental revenues to decline below the $1.89 million 2008 test year 4 

projection over the Rate Settlement period.  Under such circumstances, in the absence of any 5 

data demonstrating otherwise, it is fair to presume that PSNH will not experience a material, if 6 

any, pole revenue shortfall over the Rate Settlement period if the Cable Formula is adopted by 7 

the Commission and no delay in the effective date of such an adoption of the Cable Formula is 8 

appropriate. 9 

Q. Why do you say there is no basis to believe, as Mr. Davis asserts, that adoption of 10 

the Cable Formula as the unified pole attachment formula in New Hampshire would result 11 

in a revenue shortfall for PSNH if adopted prior to the end of the Settlement Period? 12 

A. There are a number of reasons why Mr. Davis’s assertion is unsupported.  First, in Mr. 13 

Davis’s response to TWC-Comcast 006 he explains that the figure of $1.89 million in total pole 14 

attachment revenues included in the Company’s revenue requirement underlying the Settlement 15 

Agreement “was obtained from the Company’s accounting records from January 1 to December 16 

31, 2008,” and was not subject to any “proforma adjustments” by the Company.  As suggested 17 

by this response, and confirmed by a comparison of the per-book and pro-forma revenues for 18 

pole attachments as set forth in the COSS accompanying the Settlement Agreement (attached in 19 

TWC/Reply Attachment PDK-2), the $1.89 million pole attachment revenues projection was 20 

based strictly on PSNH’s 2008 accounting records without any forward looking adjustments.  21 

Accordingly, the PSNH settlement pole attachment revenue figure does not take into account (1) 22 
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growth in the number of third-party pole attachments between 2008 and 2015, or (2) any 1 

additional revenues from increases in rental rates charged by the Company or in make-ready or 2 

other ancillary pole attachment related fees paid by third-party attachers over the Rate Settlement 3 

period.  4 

Q. Is there reason to believe PSNH has experienced increases in total pole attachment-5 

related revenues since 2008 that would offset any potential decreases in the pole revenues 6 

associated with adoption of the Cable Formula as a unified broadband rate?  7 

A.   Yes, there is. According to PSNH, the Company has licensed an additional 31,769 pole 8 

attachments in the years 2009 through the end of September 2012, and charged billable make-9 

ready on 661 poles.  See PSNH’s response to SEGTEL-013 reproduced in TWC/Comcast Reply 10 

Attachment PDK-6.  In addition to the revenues billed for the make-ready work, it is important to 11 

note that PSNH, as pole owner, receives the benefit of the increased asset value of the poles 12 

replaced in make-ready (paid for by the attacher) that are now part of PSNH’s asset base.  13 

Moreover, PSNH informed us in response to data requests that the rates charged for cable 14 

attachments have increased 13.5% from $8.87 in 2009 for an SO pole to $10.07 in 2012.  See 15 

PSNH’s response to SEGTEL-013 reproduced in TWC/Comcast Reply Attachment PDK-7.  16 

Since PSNH’s pole attachment rental rates in 2009 were virtually identical to its 2008 rental rates 17 

(see TWC/Comcast Reply Attachment PDK-7), this percentage increase is representative of the 18 

Rate Settlement period increase to date.  19 

Q. Have you undertaken a detailed analysis of the change in total pole attachment 20 

rental revenues over the Rate Settlement period that PSNH would obtain from third party 21 
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attachers vis-à-vis the 2008 revenues incorporated in the Rate Settlement revenue 1 

requirement if the Cable Formula was adopted as a unified broadband rate methodology? 2 

A. No, I have not.  As noted earlier, PSNH did not respond to TWC-Comcast’s data request 3 

006 asking it to provide a detailed breakdown of the revenues comprising the pole attachment 4 

revenues incorporated in the revenue requirement reflected over the Rate Settlement period by 5 

component revenues, type of attachments, and attaching entity.  Without this information, such 6 

an analysis of the change in pole attachment revenues vis-à-vis the 2008 level (and hence the 7 

impact on PSNH’s Rate Settlement revenue requirements) cannot be made. I would add, 8 

however, that PSNH recently agreed to provide additional responsive information to TWC-9 

Comcast 006 pertaining to the 2008 test year $1.89 million pole revenues included in its COSS 10 

in support of its Rate Settlement revenue requirement and I reserve the right to supplement this 11 

reply testimony to the extent necessary based on such additional data.   12 

That said, as mentioned above, given the significant growth in the number of third party 13 

pole attachments since 2008, combined with the increase in pole attachment rates from 2008 to 14 

the present time, it is unlikely that total pole attachment-related revenues for PSNH would 15 

decline materially, if at all, from the 2008-based level reflected in the Settlement Agreement.  16 

Moreover, particularly if make-ready and other ancillary pole attachment fees (e.g., fees for 17 

application processing, field surveys, inspections, and audits) charged third-party attachers were 18 

taken into account, it is as likely, if not more so, that total pole attachment related revenues have 19 

actually increased vis-à-vis 2008 levels.  However, regardless of whether total pole attachment 20 

revenues have increased or decreased compared to the 2008 amounts reflected in the Rate 21 

Settlement revenue requirements, the impact on residential electric customers would be 22 
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miniscule, as the revenue impact analysis I provided in response to PSNH Data Request 12 1 

demonstrates.  See TWC/Comcast Reply Attachment PDK-8. 2 

Q. In his response to TWC-Comcast Data Request 011 (see TWC/Comcast Reply 3 

Attachment  PDK-9), Mr. Davis states that he disagrees with your impact analysis on 4 

PSNH residential customers if the Cable Formula is adopted as the uniform attachment 5 

rate in New Hampshire.  What is your response to Mr. Davis’s criticism of the impact 6 

analysis you provided in response to PSNH Data Request 12? 7 

A.  Mr. Davis’s criticisms of the revenue impact analysis I performed in response to the 8 

PSNH data request do not substantively refute my analyses in any way.  First, Mr. Davis has 9 

chosen not to provide any alternative revenue impact analysis of his own to directly refute mine, 10 

notwithstanding the data request TWC-Comcast 011 which asked him to provide any such rate 11 

impact analyses by PSNH, its experts, or its consultants, directly analogous to those requested of 12 

me in PSNH Data Request 12 and to which I responded using the best information available to 13 

me at the time.  See TWC/Comcast Reply Attachment PDK-8.  Mr. Davis also declined to 14 

answer TWC-Comcast data requests 014 and 015 regarding the impact on PSNH customers (on a 15 

cents per kilowatt hour basis) if a unified Cable Formula rate (or revised Telecom Formula rate) 16 

were adopted in New Hampshire, asserting to do so would entail conducting an “allocated cost of 17 

service study and comprehensive set of distributed test year revenue requirements.” See PSNH 18 

responses to TWC-Comcast data requests 014 and 015 reproduced in TWC/Comcast Reply 19 

Attachment PDK-10. 20 

He similarly declined to respond to TWC-Comcast 012 (the PSNH response to which is 21 

reproduced here as TWC/Comcast Reply Attachment PDK-11) asking him to state his agreement 22 
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or disagreement with my testimony that the price elasticity of demand for broadband services is 1 

greater than that of PSNH’s electric delivery service – a matter that directly pertains to the 2 

question of impact of an increase in the pole rate on PSNH residential electric customers as 3 

broadband customers.  PSNH’s response that the requested information on the price elasticity of 4 

demand for broadband service as compared with PSNH’s electric delivery service is “neither 5 

relevant …nor reasonably calculated to lead to the discovery of material and admissible 6 

evidence” reflects an inherent lack of understanding on Mr. Davis’s part of this most basic 7 

economic concept. As discussed in my direct testimony (at p. 25), it is widely acknowledged that 8 

the demand for electric distribution service is price inelastic (i.e., not sensitive to changes in 9 

price) such that even if it could be shown that rates for electric customers would increase (which 10 

is unlikely), there would be little if any real impact on demand for elasticity, whereas the 11 

converse is true for broadband service. In the case of broadband service, even relatively small 12 

changes in price will have a significant dampening effect on service adoption rates (see Kravtin 13 

Direct Testimony at 30).1 14 

Second, and perhaps most significantly, to the extent my analyses (again which were 15 

based on inputs used in PSNH’s own rate calculations) overstated total attachment revenue that 16 

would be billed by the Company, the effect of any such overstatement would have been as much 17 

to overstate the potential positive impact of PSNH’s proposed rates (relative to my proposal for a 18 

unified broadband rate set using the Cable Formula) on its own electric subscribers as it would 19 

have been to overstate the negative impact of PSNH’s proposed rates on broadband subscribers.  20 

                                                 
1 See National Broadband Plan Connecting America Chapter 6 Infrastructure reproduced as 
TWC/Comcast Reply Attachment PDK-12.  
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In other words, Mr. Davis’s criticisms that my rate impact analysis overstates the total pole 1 

attachment revenues cuts against his own assertions of a significant revenue shortfall for the 2 

Company that would need to be made up from increases in electric distribution rates.   The 3 

smaller the amount of potentially reduced levels of pole attachment revenues for PSNH that 4 

would result from adopting a unified broadband rate using the Cable Formula rate, the smaller 5 

any potential impact on PSNH’s electric distribution customers.  6 

Q.  You note above that the rate impact analyses you provided in response to PSNH 7 

Data Request 12 were based on the average number of attaching entities figure PSNH used 8 

in its own rate calculations filed with the Commission, which was the best information 9 

available to you at the time of PSNH’s request.  Is there now better information available 10 

to use? 11 

A.  For this purpose, there is.  In response to data requests, PSNH provided billing data 12 

showing the number of invoiced third party attachments.  See PSNH response to TWC-Comcast 13 

057 reproduced in TWC/Comcast Reply Attachment PDK-13.  While, as recognized by the FCC, 14 

there are problems with relying on billing data for purposes of rebutting the FCC presumptive 15 

number of attaching entities to be used in the FCC’s Telecom Formula (as it excludes a 16 

potentially significant number of non-billed attachments),2  this data is appropriate for use in a 17 

revenue impact analysis as it directly pertains to billable units.  Now that PSNH has provided 18 

this additional data, I have updated my revenue impact analyses to reflect the number of billed 19 

                                                 
2 Teleport Communications Atlanta, Inc. v. Georgia Power Co., Order on Review, 17 FCC Rcd 19859 
(2002) (rejecting “number that represents the number of ‘paying attachments’ without explaining how this 
number was derived. Georgia Power Company admits it does not include itself or government 
attachments in its count”). 
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third party attachments identified by PSNH, disaggregated by fully owned and jointly owned 1 

poles.  See Figure 1 and my supporting work papers reproduced in TWC/Comcast Reply 2 

Attachment PDK-14.   I have also updated my analyses to reflect Mr. Davis’s uniform pole rate 3 

proposals, as identified in Tables 5 to 7 of Mr. Davis’s testimony.  Id. 4 

Q. What are the results of your updated revenue impact analyses? 5 

A. The results of my updated analyses are provided in Figure 1 on the following page 6 

alongside those of my initial analysis provided in response to PSNH Data Request 12 (supporting 7 

calculations are provided in TWC/Comcast Reply Attachment PDK-14).  For the reasons 8 

described above, Figure1 below shows a smaller annual revenue impact of changes in pole 9 

attachment methodology on residential electric distribution subscribers than did my original 10 

analysis. Importantly, because the updated impact analyses show an even smaller impact on 11 

PSNH’s residential electric customers from PSNH’s proposals to increase pole attachment rates 12 

than the original, they serve to reinforce the points made in my direct testimony (see pages 25 - 13 

26), namely that the negative economic impact of high pole attachment rates such as proposed by 14 

PSNH for broadband service subscribers is magnified by the little to any offsetting value of those 15 

higher rates for residential electricity subscribers (who are also subscribers of broadband, since 16 

the impact of higher pole attachment rates on a per electric subscriber or per kilowatt hour basis 17 

is very small in contrast to the relatively large impact per broadband subscriber).   18 
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 1 

My updated analyses similarly confirm the significant negative impact on broadband 2 

subscribers of charging higher pole attachment rates – even under PSNH’s least aggressive 3 

alternative pricing proposal presented in Table 7 of Mr. Davis’s testimony (i.e., a uniform pole 4 

rate of $20.68), which is still more than double the $10.07 rate I am recommending for the 5 

unified broadband rate based on the Cable Formula, although slightly below PSNH’s current 6 

communications rate of $22.96 (based on the old Telecom Formula).  Moreover, for the reasons 7 

mentioned above (and in my direct testimony at 25) regarding price elasticity of demand, these 8 

updated results, as with the original analyses, understate the true relative impact on broadband 9 

service subscribers versus electric distribution subscribers of higher pole attachment rates. This 10 

is because, as discussed above, the demand for, and hence adoption rates of, broadband services 11 

is very sensitive to price (i.e., relatively price elastic), whereas the demand for electric 12 
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distribution is not (i.e., price inelastic).  Accordingly, the true economic impact on the underlying 1 

demand for broadband (as measured by the percent change in quantity demanded of the service) 2 

is even more magnified than the changes in rates shown in Figure 1 would suggest. 3 

Q. In the response referenced above (TWC-Comcast Data Request 011 reproduced in 4 

TWC/Comcast Reply Attachment PDK-9), Mr. Davis states that it is not clear that the 5 

nationwide figures from the National Broadband Report used in your impact analysis are 6 

“representative of actual subscribers in New Hampshire or of the electric service customers 7 

of PSNH.”  How do you respond to his comments? 8 

A. First, I would note that Mr. Davis was specifically asked in this request to provide 9 

PSNH’s own analysis of relative rate impacts analogous to that asked of me in PSNH Data 10 

Request 12, and to provide any studies, reports, or analyses that support the use of input 11 

assumptions that differ from those I used in my analysis.  He declined to provide his own impact 12 

analysis, stating that “[t]he Company has not performed such impact analysis,” or to provide any 13 

alternative input assumptions to those I used to calculate the impact of a change in pole 14 

attachment rate on the average broadband service.  See PSNH response to TWC/Comcast data 15 

request 011 reproduced as TWC/Comcast Reply Attachment PDK-9. 16 

Second, because pole plant is homogenous in nature (or as more commonly said, “a pole 17 

is a pole is a pole”), and the technology of pole installation very basic, there is no reason to 18 

expect that such basic relationships concerning the average number of households/mile, 19 

subscribers/mile, and poles per mile in New Hampshire would vary remarkably from the national 20 

representative data identified in the National Broadband Report and upon which I relied to 21 

perform my analysis.   Again, Mr. Davis was given the opportunity to provide New Hampshire- 22 
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specific data for these inputs and declined to do so.   More importantly, however, because the 1 

potential relative impact on electric subscribers (i.e., an electric rate reduction) from a change in 2 

pole rental rates is so small relative to the impact on broadband subscribers (i.e., a broadband 3 

rate increase), it is very unlikely that any incremental changes to these inputs to reflect New 4 

Hampshire specific data would have a material difference on the overall conclusions that I 5 

reached.   6 

Q. In response to TWC-Comcast-013 (reproduced as TWC/Comcast Reply Attachment 7 

PDK-15), Mr. Davis acknowledges the point you make in your direct testimony (at 24, 26) 8 

that electric utility subscribers are also potential subscribers of broadband services - the 9 

underpinning of your position that the benefits to electric subscribers from lower pole 10 

attachment rates that would derive to them as users of broadband services are 11 

appropriately taken into account.  However, in his response, Mr. Davis appears to qualify 12 

his acknowledgement of this key fact by noting that “the broadband service a potential 13 

customer chooses may not be related to wire pole attachments in PSNH’s territory,” and 14 

citing to service options available via satellite or wireless alternatives.  Does the existence of 15 

alternative delivery technologies affect the validity of your impact analysis?  16 

A.  No, it does not.  Indeed, one of the most compelling reasons behind the National 17 

Broadband Report’s recommendation for a unified broadband pole attachment rate set at, or as 18 

close as possible to, the rate produced using the Cable Formula was to encourage innovation and 19 

competition for broadband services and to provide a level playing field among all competitors 20 

and potential competitors across the spectrum of the increasingly convergent marketplace of 21 
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wired and wireless technologies.3  Mr. Davis may not be aware, but access to utility poles is also 1 

used in the case of wireless technologies (and this is increasingly the case with newer micro-cell 2 

technologies such as Distributed Antenna Service, which have both wired and wireless 3 

components).  Indeed, the FCC’s April 7, 2011 Pole Rate Decision deals specifically with issues 4 

surrounding wireless access to utility poles in order to ensure a more level playing field between 5 

wired and wireless technologies.4  6 

Moreover, whether or not some technologies exist that may not require access to utility 7 

poles now or in the future (such as the satellite offerings identified by Mr. Davis in response to 8 

TWC-Comcast Data Request 013), does not in any way diminish the importance of and 9 

justification from an economic and public policy perspective of precluding a pole owning utility 10 

from exploiting its monopoly control over a facility deemed essential to other providers using 11 

other technologies or mixes of technology.  For the reasons I discuss at pages 21-22 of my direct 12 

testimony pertaining to Factor 2, the more competition that broadband pole attachers face, the 13 

greater the harm in terms of lost economic efficiency and overall societal welfare that result from 14 

allowing the monopoly pole owner to charge an excessive price vis-à-vis a competitive level 15 

benchmark.5  16 

 17 

                                                 
3 As explained in my response to PSNH-PDK Data Request 005 (reproduced here as TWC/Comcast 
Reply Attachment PDK-16), establishing a unified broadband rate using the Cable Formula in the 
convergent marketplace is the correct policy regardless of whether the electric company has actually 
deployed competitive communications offerings.  Mr. Fiore and Hodgedon further explain the highly 
competitive marketplace for voice, video and data services in response to PSNH-Comcast Data Request 
015, reproduced here as TWC/Comcast Reply Attachment PDK-17.   
4  Implementation of Section 224 of the Act- A National Broadband Plan for Our Future, Report and 
Order and Order on Reconsideration, 26 FCC Rcd 5240 ¶¶ 74-77 (2011) (“April 7, 2011 Order”). 
5 See TWC Response to PSNH Data Request No. 007 reproduced here as TWC/Comcast Reply 
Attachment PDK-18. 
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RECOVERY OF POLE COSTS AND SUBSIDY-RELATED ISSUES 1 

Q. In Mr. Davis’s testimony at page 8, lines 2-4 and 8-10 he states that no costs 2 

associated with the unusable space on a pole are included in the FCC Cable Formula.  In 3 

his responses to Data Requests 016 and 017 (reproduced here as TWC/Comcast Reply 4 

Attachment PDK-19), Mr. Davis retracts his earlier testimony, admitting that “the costs 5 

attributable to the unusable space are found within the overall calculation” under the 6 

Cable Formula.  Based on his discovery responses, is Mr. Davis’s understanding of the way 7 

the Cable Formula works now correct? 8 

A. With regard to the unusable space issue, yes.  Mr. Davis’s responses to TWC-Comcast 9 

Data Requests 016 and 017 correct a fundamental misstatement and/or misunderstanding of the 10 

Cable Formula articulated in his testimony at page 8. The Cable Formula, as now acknowledged 11 

by Mr. Davis, allocates the costs of the entire pole (including costs of unusable space) to third 12 

party attachers.  As explained in my initial direct testimony at 43, the Cable Formula’s use of a 13 

proportional allocator (i.e., based on the percent of usable space occupied by an attacher) to 14 

attribute costs associated with the entire pole is directly analogous to how landlords charge 15 

tenants for use of common space in an apartment building (e.g., lobby, elevators, parking lots).  16 

The type of method used to allocate costs should not be confused, as Mr. Davis originally did in 17 

his testimony, with the universe of costs being allocated. 18 

However, while Mr. Davis has now corrected the fundamental misstatement or 19 

misunderstanding of the Cable Formula articulated in his testimony, he nonetheless clings 20 

mistakenly to the notion that the Cable Formula’s use of a proportional or relative use allocator 21 

results in an under-allocation of the costs of the pole facility.  22 
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Q. Please elaborate on Mr. Davis’ mistaken notion of under-allocation or under-1 

recovery of costs under the FCC Cable Formula.  2 

A. In response to TWC-Comcast Data Requests 016, Mr. Davis states that although the 3 

Cable Formula does in fact allocate costs for the entire pole to attachers within the space 4 

allocation factor, he does not believe that “enough of these costs are being allocated to the 5 

attacher via the space factor.”  This is consistent with assertions made in his testimony on pages 6 

6 (lines 13-16) and 12 (lines 10-17) that the Cable Formula does not allow PSNH to recover its 7 

pole costs associated with cable and CLEC pole attachments. 8 

Q. Do you agree with his assessment? 9 

A. No, I do not.  I explain at length in my initial direct testimony (see discussion at pages 23 10 

-25 and 41-45) the many reasons why the Cable Formula provides for more than full recovery of 11 

the appropriate economic costs of third party- pole attachments.  This is a point that also has 12 

been recognized numerous times by the FCC and the courts, most recently in the FCC’s April 7, 13 

2011 pole rate decision.6  In alleging that an under-recovery of costs occurs under the Cable 14 

Formula associated with the space factor – notwithstanding his acknowledgment that the space 15 

factor does allocate costs associated with the entire pole inclusive of unusable space (see PSNH 16 

Response to TWC-Comcast-016 and 017) and inclusive of the “safety”7 space (see Response to 17 

TWC-Comcast-037 reproduced as TWC/Comcast Reply Attachment PDK-21) - Mr. Davis 18 

presents no specific evidence in support of his claims. Rather, he presents undocumented and 19 

                                                 
6 These points are also addressed in my response to PSNH’s Data Request 1, which is reproduced here as 
TWC/Comcast Reply Attachment PDK-20. 
7 I disagree with Mr. Davis’s characterization of this pole space as the “safety” space other than to note 
that it is space not occupied by communications attachers by virtue of the hazards created by PSNH’s 
facilities.  In my view the space is more appropriately and commonly referred to as the “neutral” space 
and this testimony will identify it as such. 
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unsupported assertions that the Company has invested in taller poles to accommodate third party 1 

attachers for which the Company is not fully compensated, and has specifically reserved space 2 

on its poles for third party attachments, including that related to the neutral space.  These 3 

allegations are invalid for the many reasons that I expand upon in more detail below addressing 4 

Mr. Davis’s subsidy arguments relating to taller poles and neutral space.  There are two 5 

overarching points I would make here, however, in regard to Mr. Davis’s flawed assessment of 6 

an under-allocation of costs under the Cable Formula. 7 

 First, in response to TWC-Comcast data requests, Mr. Davis has either recanted or 8 

provided countervailing evidence that directly refute his allegations of an under-allocation of 9 

costs under the Cable Formula.   In particular, in response to TWC-Comcast 029 (reproduced 10 

here as TWC/Comcast Reply Attachment  PDK-22), Mr. Davis recants his former claim that the 11 

Company installs taller poles to meet anticipated third party demand, acknowledging the 12 

economic reality that “PSNH installs taller poles to meet the requirements of PSNH electric 13 

customer demand and to accommodate a joint owner.”  He further acknowledges in response to 14 

TWC-Comcast 030 (reproduced here as TWC/Comcast Reply Attachment PDK-23) that the 15 

Company has performed no such study “demonstrating that PSNH’s investment in taller poles 16 

would not have been made ‘but for’ the communications attachers, excluding any joint owner.”8  17 

And, when asked to support his statement that space is specifically reserved for third parties, he 18 

                                                 
8 To this pivotal point, it is telling therefore that in response to TWC-Comcast 031 (see TWC/Comcast 
Reply Attachment  PDK- 24), PSNH indicates it has no study that could separately quantify the additional 
investment in taller poles made in anticipation of third party communications attachers that was not 

recovered in make ready fees. Nor does PSNH have any study that identifies the additional investment 
required to accommodate third party attachers on a per pole or per attacher basis or any explanation 
regarding what data PSNH may have sampled to support Mr. Davis’s claim (see Response to TWC-
Comcast Data Request 032, TWC/Comcast Reply Attachment  PDK- 25).   
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referenced his data response to segTEL concerning only the safety space.  See PSNH Response 1 

to TWC/Comcast PSNH 038 and Response to segTEL 009 reproduced as TWC/Comcast Reply 2 

Attachment PDK-26).  However, Mr. Davis admits that PSNH in fact has the ability to place a 3 

variety of different kinds of attachments within the neutral space, thus contradicting his 4 

testimony on page 10, lines 3-4 that the “safety space” (i.e. the neutral space) is “specifically 5 

reserved” for third party attachers.  See PSNH responses to TWC-Comcast 018 and 019 6 

reproduced as TWC/Comcast Reply Attachment PDK-27).  It is logically inconsistent to argue 7 

that space is specifically reserved for third party communications attachments when in fact that 8 

space can and is routinely used by the Company for attachments of its own and other entities, 9 

such as municipal street lights.  As illustrated in the photographs of PSNH poles attached to this 10 

Reply Testimony in TWC/Comcast Reply Attachment PDK-28), PSNH does in fact routinely 11 

install other facilities in the neutral space such as street lights, transformers and even its own (or 12 

licensed) communications conductors9 thereby validating the approach of the Cable Formula to 13 

treat the 40 inch neutral space as “usable” space under the formula.10 14 

Aside from being unsupported and/or refuted by Mr. Davis’s discovery responses, a 15 

second threshold point to make is that Mr. Davis’s contention that the pole costs associated with 16 

third party attachers are under-recovered in the Cable Formula implicitly assumes a parity or 17 

                                                 
9 In the PSNH response to TWC-Comcast Data Request 19 (reproduced at PDK-27), PSNH suggests that 
its communications conductors are only installed in the communications space and not the neutral space.  
However, photographs of PSNH poles show that PSNH does allow communications fiber (owned or 
licensed) to be installed in the neutral space.  See TWC/Comcast Reply Attachment PDK-28. 
10 As clearly stated by the FCC, it is the “common practice of electric utility companies to make 
resourceful use of this safety space by mounting street light brackets, step-down distribution transformers, 
and grounded shielded power conductors therein…be[ing] of practical benefit to the electric utility.”  
Adoption of Rules for the Regulation of Cable Television Pole Attachments, Mem. Op. and Second Report 
and Order, 72 F.C.C. 2d 59, 70-71 ¶ 24 (1979), aff’d, Monongahela Power Co. v. FCC, 655 F.2d 1254 
(D.C. Cir. 1981). 
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equivalency in cost causation or cost burden of third party attachers and those of the pole owner.  1 

Such an assumption is at odds with the economic reality of poles.  There is a very important 2 

distinction between pole owners and third party attachers - as mere licensees on the pole - that 3 

Mr. Davis ignores.  4 

Unlike pole owners, third party attachers do not play a role in the planning, control, 5 

management and oversight of the utility pole network, including decisions as to what height 6 

poles to install or where they should be installed. Nor do licensees have the ability that pole 7 

owners have to place facilities where they wish on the pole (including within the neutral space).  8 

As licensees, their occupancy of space on utility poles is subject to terms and conditions under 9 

the control of the pole owner, which typically include the right of the owner to move, displace, or 10 

even remove third party attachments (at the attacher’s own expense) to meet the needs of the 11 

owner.  Third party attachers are subject to an application and permit process which involves 12 

fees and proceed along timelines largely outside the attacher’s control but that can involve 13 

significant delays, or at minimum, do not afford close to the same level of accessibility as the 14 

owner enjoys. 15 

In addition, as discussed in my initial direct testimony (see pages 24-26), licensees are 16 

subject to make-ready fees – over and above the rental rate – that are set to recover any out of 17 

pocket costs incurred by the pole owner to accommodate the third party attachment, including 18 

the cost of installing a taller or stronger pole necessitated by the third party attachment.  For 19 

these reasons, Mr. Davis’s contention that third party attachers should bear additional cost 20 

responsibility for decisions concerning the height of poles or the neutral space – decisions that 21 

are made unilaterally and at the full discretion of the pole owner – simply does not reflect the 22 
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economic reality of poles or the inferior rights and privileges of third party licensees vis-à-vis 1 

pole owners. 2 

Q. On pages 6-9 of his testimony, Mr. Davis asserts that the Cable Formula results in a 3 

subsidy from electric ratepayers to cable and CLEC attachers in numerous respects.  4 

Specifically, Mr. Davis states “the primary subsidy at issue with the FCC cable rate 5 

methodology is the allocation of only ‘usable space’, which excludes and assigns to PSNH 6 

and its electric customers a portion of space dedicated to users of the communications 7 

space.”  Mr. Davis testimony at 8.  According to Mr. Davis’s testimony, “this dedicated 8 

space includes the safety space [i.e., the neutral space], along with the communications 9 

gain, which would not be needed, and therefore would not require PSNH to invest in a 10 

taller pole but for the accommodation of pole attachments.”  Do you agree with his 11 

analysis? 12 

A. No, I do not.  Mr. Davis’s erroneous claims of a subsidy from electric ratepayers to cable 13 

hinge on the very same erroneous assertions by Mr. Davis that there is an under-recovery of 14 

costs under the Cable Formula discussed above.  As noted above, in his responses to 15 

interrogatories, Mr. Davis has effectively retracted a number of key premises underlying the 16 

subsidy/under-allocation arguments presented in his testimony concerning the installation of 17 

taller poles and safety space for the benefit of third party attachers.  Mr. Davis’s data responses 18 

provide clear evidence to the contrary, i.e., that the costs associated with this space are caused by 19 

and hence properly attributed to the provision of the Company’s core electric distribution 20 

business. 21 

 As further indicia that the Cable Formula does not result in under recovery of costs, it is 22 
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significant that Unitil Energy Services applies formulas for attachments that substantially follow 1 

the FCC’s Cable Formula and the new revised FCC Telecom Formula (that results in attachment 2 

rates very close to the Cable Formula rate) as shown in Attachment 3 to my initial direct 3 

testimony.  Moreover, no other pole owner (except PSNH) in New Hampshire, including 4 

FairPoint, has sought to impose a bifurcated rate structure for television, Internet and voice 5 

services or a surcharge on attachments carrying voice services.  See Pre-filed Testimony of Julie 6 

P. Laine at 21 lines 21-23.  It is difficult to give credence to PSNH’s claims of under recovery of 7 

costs in light of these facts and the fact that most of the 20 states that have certified to regulate 8 

pole rates have adopted either the Cable Formula or a close variation thereof.11 See PDK-UES 1 9 

provided in TWC/Comcast Reply Attachment PDK-30. 10 

Q. Are there instances where third party attachers are the cost causers of pole space, 11 

i.e., but for the need to accommodate third party attachments, the Company could be using 12 

shorter poles or would not have needed to replace poles prematurely or to make 13 

rearrangements of existing wires on poles?  14 

A. Yes, there are.  However, the costs of replacement and rearrangement attributable to third 15 

party attachers are already recoverable in full in the make-ready charges that the Company can 16 

and does charge third-party attachers.  The payment of make-ready has historically been, and 17 

remains a fundamental component of the FCC Cable Formula methodology.  To ignore this 18 

additional source of cost recovery to the Company is a major flaw in Mr. Davis’s subsidy 19 

argument. Indeed, it is a rather disingenuous omission in light of Mr. Davis’s acknowledgment in 20 

                                                 
11 As explained in my response to PSNH Data Request 8, application of the Cable Formula has proven 
over time to not affect the utilities’ investment in pole plant.  See TWC/Comcast Reply Attachment PDK-
29. 
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response to TW-Comcast-039 (reproduced here as TWC/Comcast Reply Attachment PDK-31) 1 

that “PSNH routinely charges a third party, including Time Warner and Comcast, to 2 

accommodate a new attachment through the third party make-ready survey process and any 3 

subsequent make-ready work required to accommodate such attachments.”  In response to 4 

segTEL-013 (see TWC/Comcast Reply Attachment PDK-6), the Company actually quantifies 5 

“the total number of poles that were replaced as billable make-ready charged to a new attaching 6 

entity or cost causer.” As shown in that response, the number of make-ready poles replaced at 7 

third-party attacher expense between 2009 and the present has totaled close to 700 poles. 8 

 While Mr. Davis suggests in response to TW-Comcast 050 (see TWC/Comcast Reply 9 

Attachment PDK-32) that there may be some incremental costs of adding pole plant for third 10 

party use that are not paid for through make-ready charges, there is no valid economic or 11 

regulatory basis for that to be so.  Unlike the formula component of the FCC rate methodology, 12 

the Company has control and discretion as to what is charged through the make-ready process. 13 

Indeed, as found by the FCC in the April 7, 2011 Order, it would be contrary to the Company’s 14 

fiduciary responsibility to invest  its own capital on extra tall poles caused by third-parties (i.e., 15 

expenditures the Company would not have incurred absent the third-party).  This is especially 16 

the case given the Company has the right to avoid that expense by charging pole attachers for a 17 

change-out.  The FCC, in its thorough review of the record including voluminous pole owner 18 

comments, further found that the pole owners could not support a finding that extra tall pole 19 

investment occurred for the benefit of third party attachers.12 20 

                                                 
12 April 7, 2011 Order at ¶ 144 , n. 433 (“We agree with Pecaro, as explained below, that it would 
typically not be economically rational for utilities to build taller poles solely for the possibility of 
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As explained in my initial direct testimony (at 23-24), the well-established economic 1 

standard for a subsidy-free rate (and the same principle applied under the legal standard of just 2 

compensation) is the requirement that attachers be held responsible for the additional or 3 

incremental costs they actually cause the pole owner to incur.  If this condition is met, there can 4 

be no valid claim that a subsidy exists.  As I explain in detail in the cited pages of my direct 5 

testimony, the economic reality of poles is that the Cable Formula, as a fully allocated cost 6 

formula, and in combination with make-ready charges, provides the pole owner with cost 7 

recovery well in excess of incremental costs.  Not only can it be demonstrated the pole owner 8 

and its ratepayers are “no worse off” (which is all that is needed to satisfy the economic and legal 9 

standard of a subsidy-free rate), the benefits to the pole owner and its ratepayers of renting 10 

otherwise vacant space on it poles results in them being made much better off than in the absence 11 

of third party attachments.  12 

As further evidence of this point, Mr. Davis admits in response to segTEL-6 that the 13 

Company would not recognize cost savings related to unusable space in the absence of third 14 

party attachments, which is a direct indication of the negligible, if any, incremental costs 15 

associated with third-party attachments.  See TWC/Comcast Reply Attachment  PDK-33. When 16 

this economic reality is combined with the fact that Company receives an ongoing rental rate 17 

under the annual Cable Formula based on fully allocated costs (which by definition, and 18 

confirmed by Mr. Davis’s response, far exceed any recurring incremental costs), plus full 19 

                                                                                                                                                             
accommodating attachers and therefore incur unreimbursed capital costs:  ‘[I]nstalling a pole that is taller 
than necessary is strictly speculative and contrary to efficient capital management. . . .  Therefore, it 
would be wholly irrational for the utility, as well as inconsistent with a utility’s capital preservation 
obligations, to risk non-recovery of these costs absent a direct economic benefit.’”)   
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recovery of non-recurring incremental costs through make-ready, the inescapable conclusion is 1 

that there simply is no valid subsidy claim under these conditions. 2 

 The only thing that could be alleged as “under-recovered” by the Company - and 3 

underlying its erroneous claims of subsidy under the Cable Formula- is lost monopoly rent, i.e., 4 

the ability of the monopoly pole owner to charge “what the market would bear.”  In a monopoly 5 

market, however, the price that the market would bear, in the absence of effective regulation, is 6 

well in excess of a competitive or well-functioning market price. As found by the 11th Circuit 7 

Court of Appeals, such monopoly rent is not properly considered as a cost that the pole owning 8 

monopolist is entitled to recover.13 9 

Q. On page 12 (lines 15-16) Mr. Davis claims that PSNH has “financial and operational 10 

costs” that it does not recover under the Cable Formula.  Has PSNH provided any studies 11 

isolating and quantifying the effect of third party attachment demand on PSNH operating 12 

expenses, and what is your opinion as to whether PSNH experiences such unrecovered 13 

operating costs?   14 

A. For the reasons discussed in the previous response, there is no valid basis to believe 15 

PSNH experiences any unrecovered costs under the Cable Formula.  As with his other claims, 16 

Mr. Davis presents no studies isolating or quantifying the effect of third party attachment 17 

demand on PSNH operating or capital expenses that would support his claim, including any 18 

studies that would identify any operating costs “that would not have been made ‘but for’ the 19 

                                                 
13 See Alabama Power Co. v. F.C.C., 311 F.3d 1357 at 1369 (“it would not make sense for the power 
companies to say, “Even though we are not out any more money that we were before the taking [of pole 
space at the regulated rate], we are missing out on the opportunity to sell to the [cable company] at what 
we deem the ‘full market price’ of this pole space.”) 
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communication attacher.” See PSNH Response to TW-Comcast-048, reproduced here as 1 

TWC/Comcast Reply Attachment PDK-34. 2 

In response to segTEL-01, Mr. Davis makes further unsupported and vague assertions of 3 

possible unrecovered costs due to pole construction standards, and “depending on how the 4 

Company books certain storm-related expenses, these costs may not be included in the pole 5 

attachment calculations.”  See TWC/Comcast Reply Attachment PDK-35.  In addition to the fact 6 

that Mr. Davis fails to provide any evidence to support these claims, there is little merit to them 7 

in the first instance.  8 

First, I address the issue of storm related expenses at length in the context of my 9 

discussion of Unitil’s inappropriate adjustments to the formula for regulatory assets in my initial 10 

direct testimony at 60-63. In that discussion, I identify the numerous reasons why the type of 11 

extraordinary costs in question, from a cost causation perspective, are properly attributed to and 12 

recovered by rates for core electric service and not from third party attachers, who must bear 13 

their own storm related costs. I also explain how the inclusion of such expenses in the Cable 14 

Formula rate is likely to result in an over-recovery of such costs, since these expenses typically 15 

are amortized and there is no mechanism for a true-up between the Cable Formula rates and the 16 

end of the amortization period set for recovery of qualified storm-related expenses.  17 

Second, as to the point Mr. Davis raises in regard to the specificity of accounts included 18 

in the Cable Formula, which he opines could serve to exclude certain costs incurred by the 19 

Company related to poles, the Cable Formula works both ways.  While the Cable Formula 20 

methodology may exclude some accounts with a small amount of pole related costs, it also 21 

includes accounts with portions of costs unrelated to poles.  The FCC in developing and fine-22 
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tuning its Cable Formula methodology over the years has sought to balance any gain from 1 

additional precision with the cost and complexity of doing so.14  Thus, one cannot make a 2 

legitimate claim of under-recovery merely by citing to some small amount of costs that may be 3 

excluded from the formula “depending on how those costs are booked,” without also taking into 4 

consideration the costs booked to accounts included in the formula that are unrelated to pole 5 

attachments. 6 

Q. On page 7 of Mr. Davis’s testimony he asserts that “in the telecom methodology, 7 

subsidies are included by using rebuttable presumptions instead of actual data,” 8 

specifically referring to the actual number of attachments and the assignment of one third 9 

of unusable pole space to PSNH.  Do you agree that use of these FCC presumptions 10 

constitute a “subsidy”?  11 

A. No, I do not.  First, as a threshold matter, it makes no economic sense to talk in terms of a 12 

“subsidy” when the rate is well in excess of incremental cost.  As discussed, the Cable Formula 13 

rate exceeds incremental cost, and the old Telecom Formula rate (using the FCC presumptive 14 

values) is typically double or triple the Cable Formula rate. Accordingly, the old telecom rate 15 

builds in a substantial amount of contribution in excess of economic cost, so that to suggest there 16 

is a built-in subsidy in that rate again is a nonsensical argument from an economics perspective. 17 

Second, the Telecom Formula’s 2/3 cost allocation factor applied to the unusable space 18 

allocation factor (which results in an initial 1/3 share of cost recovery being assigned to PSNH as 19 

                                                 
14 In the Matter of Amendment of Rules and Policies Governing Pole Attachments, Consolidated Partial 
Order on Recon., 16 FCC Rcd 12103 ¶ 128 (2001).  (“Our inclusion of unrelated expenses in certain 
accounts and our exclusion of possible minor expenses in other accounts provides a balanced overall 
allocation of costs while avoiding a prolonged and contentious ratemaking process.”). 
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the pole owner), properly recognizes the pole owner’s special rights, privileges, and cost 1 

causation responsibility associated with that space.  Indeed, even with that 1/3 cost assignment to 2 

the pole owner, the assignment of cost responsibility to third party telecom attachers under the 3 

old Telecom Formula is still double or even triple that of the Cable Formula rate, reflects an 4 

economically appropriate allocation of costs consistent with cost-causation principles.  By 5 

contrast, the per capita allocation methodology embodied in the Telecom Formula rate, at least 6 

for the range of attaching entities embodied in the FCC presumptions (i.e., 3 or 5 attaching 7 

entities, or even lower number if using “actual” data provided by the pole owner), assigns more 8 

than a cost causative share of costs. 9 

In this context, the 2/3 factor built into the old Telecom Formula, analogous to the .66 10 

and .44 cost factors built into the revised (and now current) Telecom Formula for urbanized and 11 

non-urbanized areas respectively, serves to reduce the inherent over recovery of costs resulting 12 

from the Telecom Formula’s use of a per capita space allocator applied to an already fully 13 

allocated cost methodology (which by definition exceeds incremental or cost causative costs) to 14 

a level more approximating the Cable Formula rate.  In this context, Mr. Davis’s criticisms of the 15 

revised, current version of the Telecom Formula as expressed on pages 11- 12 of his testimony 16 

are similarly without merit in that they are based on the same flawed myth that current FCC rate 17 

formulas result in subsidies of communications attachments by electric customers – a myth that 18 

files in the face of economic reality. On one point, Mr. Davis and I agree, however, namely that 19 

the revised Telecom Formula was specifically designed by the FCC, consistent with the 20 

limitations imposed by the language of Section 224(e), to bring cable and telecom rates into 21 

harmony at the level of the Cable Formula rate.  Indeed, this is one of the reasons I do not 22 
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recommend that the Commission adopt the revised Telecom Formula rate as the unified 1 

broadband rate. It offers no real benefit over the Cable Formula, but is more complicated to 2 

administer and will result in more controversies among pole owners and attachers. Where he and 3 

I strongly disagree, however, is with the notion that the Cable Formula, and by extension, the 4 

revised Telecom Formula, in his words somehow “avoids responsibility for pole costs associated 5 

with the unusable space and the safety space.”  The total fallacy of this notion has been fully 6 

addressed in my previous answers. 7 

Q. What about PSNH’s arguments regarding the use of the FCC’s presumptive 8 

average number of attaching entities that is higher than the purported actual number? 9 

A. For the same reasons explained in the preceding answer, while it is possible that the 10 

FCC’s presumptive number of attaching entities may exceed the actual number in a given 11 

jurisdiction for a particular pole on which particular third party entities are attached (after all it is 12 

a rebuttable presumption), it makes no sense to talk in terms of that constituting a source of 13 

“subsidy.”  Pursuant to the FCC’s rules, any party to a pole rate dispute may offer up its own 14 

figure for the average number of attaching entities on the poles occupied by the attacher to use in 15 

lieu of the FCC presumptions. 16 

That said, the FCC has set very specific guidelines for any such figure so as to protect the 17 

integrity of the formula.  The number of attaching entities input can have a significant effect on 18 

the rate result, and it is one of the few inputs that is not directly taken from publically reported 19 

FERC Form 1 data. Accordingly, there is the incentive, particularly on the part of the pole owner 20 

to understate this figure so as to justify a higher rate.   21 

For this reason, in order to rebut the attaching entity presumptions, the FCC requires that 22 
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a pole owner determine the number of attaching entities in areas specific to each attacher.15  This 1 

would normally entail conducting a full physical inventory or audit of utility poles in areas 2 

specific to each attacher, or alternatively to conduct a statistically significant sample of poles in 3 

areas specific to each attacher.16 The FCC specifically does not allow the use of attaching entities 4 

figure based on billing data, such as provided by PSNH in response to TW-Comcast-057 and 5 

relied on by Mr. Davis in at least one of his alternative rate proposals.  See TWC/Comcast Reply 6 

Attachment PDK-12.  As found by the FCC, billing data is not a reliable or accurate source of 7 

the average number of attaching entities for many reasons, including the exclusion of unbilled 8 

attachments (e.g., municipal attachments for which the Company does not bill),17 and the 9 

inability to determine from billing records alone specific data as to which and how many third 10 

party attachments are on the relevant subset of poles applicable to a particular attacher. 11 

 12 

PSNH’S ALTERNATIVE PROPOSED POLE RENT FORMULA METHODOLOGIES 13 

Q. On pages 14 through 16 of his testimony, Mr. Davis explains what changes PSNH 14 

proposes to the Cable Formula and the recently rejected FCC Telecom Formula (which he 15 

incorrectly refers to as the “currently applied” methodology), in the event those formulas 16 

                                                 
15 Teleport ¶ 25 (“[F]or example, an attacher is only responsible to pay its Telecom Formula share of the 
costs of unusable space for the poles to which it is actually attached…In order to be a reasonable 
reflection of the actual poles to which an attacher is affixed, the average must reflect only those poles in 
areas where the attacher is actually affixed.”) 
16 Consolidated Order on Recon. at ¶ 70 (“As with all of our presumptions, either party may rebut this 
presumption with a statistically valid survey or actual data”); Teleport  v. Georgia Power, at ¶¶ 25-26 
(rejecting Georgia Power Company attaching entity “actual data” as unreliable noting that a study based 
only on “paying attachments” is insufficient.”).  
17   See  segTEL’s response to PSNH Data Request 4 (reproduced here as TWC/Comcast Reply 
Attachment  PDK-36) in which segTEL notes that there are numerous municipal and other attachers on 
PSNH’s poles that do not pay attachment rental. These non-paying attachers would not be included in 
PSNH billing records. 
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are adopted by the Commission in this proceeding.   For the Cable Formula, PSNH 1 

proposes adjustments to the pole height, unusable space and usable space presumptions 2 

based upon regulatory decisions in Connecticut.  Specifically, at page 14 of his testimony, 3 

Mr. Davis asserts that the Cable Formula space factor should be 1/12.33 instead of 1/13.5, 4 

based on a pole height of 40 feet and unusable space of 27.67 feet (6 feet below grade plus 5 

21.67 feet above ground clearances) based on a single 1993 decision in Connecticut.  Do you 6 

agree with PSNH’s proposal to adopt these revised presumptions?  7 

A. No, I do not. As discussed above in the context of the Company’s proposed use of an 8 

average attaching entity figure different from the FCC’s Telecom Formula presumptions, the 9 

FCC presumptive values relating to pole height, unusable and usable space are rebuttable 10 

presumptions.  As such, PSNH certainly has the opportunity to propose figures that differ from 11 

the FCC presumptions. That said, as with the average attaching entity presumption, in order to 12 

preserve the integrity of the formula approach, the use of numbers other than the presumptive 13 

values (which are widely used and commonly accepted as representative of utility data 14 

nationwide) must be based on actual data based on a full inventory or a statistically significant 15 

sampling of the utility’s poles and determined for areas specific to each attacher.  16 

In this instance, Mr. Davis admits in response to TW-Comcast-033 (reproduced as 17 

TWC/Comcast Reply Attachment PDK-37) that “[n]o study exists” that would “demonstrate that 18 

the terrain in New Hampshire requires installation by PSNH of poles taller than the FCC’s 19 

presumptive 37.5 foot average height to maintain required clearances.  There is simply no 20 

credible basis for Mr. Davis to ask this Commission to substitute figures specific to a utility 21 

operating in Connecticut in lieu of the FCC presumptive values or values based on actual poles 22 
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occupied by specific attachers and conditions in the state of New Hampshire.  It is nothing more 1 

than a thinly veiled attempt to manipulate the formula in order to produce a higher rate.  2 

Q. On page 14, Mr. Davis also suggests that the Commission adopt the Connecticut 3 

formula approach of weighting the marginal cost of a taller 40-foot pole into the pole 4 

investment data for the cable pole formula.  Do you agree with this approach?  5 

A.   No, I do not. As with the space presumptions, Mr. Davis offers no data or support with 6 

respect to its pole investment in New Hampshire that would justify use of this approach in New 7 

Hampshire, instead relying on the one 1993 Connecticut decision as the “origin of the 10%/90%” 8 

factor.  See Response to TW-Comcast 053 (reproduced here as TWC/Comcast Reply Attachment 9 

PDK-38).  Mr. Davis refers generally to the “significant number of new poles installed and 10 

included in the Company’s pole plant records, and that are greater than the presumptive lengths,” 11 

but even assuming these facts to be true, they are only applicable in relation to PSNH’s electric 12 

distribution service.  Mr. Davis provides no cost causal linkage to third party attachments that 13 

would warrant the inclusion of marginal costs, which are measured here to be (to the best of my 14 

knowledge) as current or replacement cost data (although Mr. Davis does not provide specific 15 

sources or supporting documentation for his marginal cost figures).  16 

 In addition to lack of supporting documentation for New Hampshire, there is an even 17 

more fundamental problem with the use of any kind of replacement cost figure in the pole rate 18 

formula. The use of a replacement cost standard has been rejected repeatedly by the FCC and by 19 

the Courts on many grounds including: the absence of a competitive market for poles to drive 20 

down costs to competitive levels, the long-lives and slow rate of obsolescence for poles 21 

rendering replacement costs largely irrelevant vis-à-vis embedded costs for this type of asset, the 22 
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fact that pole attachment rates do not guide optimal pole investment decisions by the pole owner, 1 

the fact that pole owners receive full cost recovery for the relatively few poles on average that 2 

are replaced each year, and most importantly, from a cost causation perspective, the fact that 3 

make-ready charges already cover the true marginal cost of replacement on an individual pole 4 

and individual attacher basis. Given the existence of make-ready charges, building in a higher 5 

replacement cost in the rental formula, at any level, provides for a double recovery of cost for the 6 

pole owner (and a double charge for the attaching entity).18    7 

Q.  Do you have any other concerns with Mr. Davis’s proposed use of a replacement 8 

cost component in the calculation of net bare pole cost in the Cable Formula? 9 

A.  Yes, I do.  While of a lesser nature than the threshold problems with this approach 10 

described in the preceding answer, there are problems with the manner in which Mr. Davis 11 

calculates the marginal cost of a pole as presented in his attachment 1 to PSNH Response to TW-12 

Comcast-055 (reproduced here as TWC/Comcast Reply Attachment PDK-39).  Mr. Davis’s 13 

calculation of the marginal cost of an average pole is based on fully owned poles. This is a 14 

problem because it excludes the universe of jointly owned poles on which the overwhelmingly 15 

majority of third party attachments are placed, and in addition may have a lower average cost 16 

basis. According to data presented by PSNH in Response to TW-Comcast-057, about 95% of 17 

third party attachments are on jointly-owned poles.  See TWC/Comcast Reply Attachment PDK-18 

13. 19 

Q. On page 15 of his testimony, Mr. Davis proposes that if the rejected FCC Telecom 20 

Formula were adopted by the Commission as a separate rate for CLEC attachers, that the 21 

                                                 
18 See, e.g., Teleport note 15. 
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2/3 factor be eliminated from the formula to increase the allocation of unusable space costs 1 

assigned to communications attachers in order to “reduce subsidies in the telecom rate.”  2 

Do you agree with Mr. Davis’s proposed revision to the old Telecom Formula. 3 

A. No, I do not. I address the numerous fallacies in Mr. Davis’s arguments against the 4 

inclusion of the 2/3 factor in the rejected FCC Telecom Formula and his assertions of subsidy in 5 

the FCC formula rates earlier in this testimony.    6 

 7 

Q. On pages 16 – 17 of his testimony, Mr. Davis proposes that the Commission adopt a 8 

uniform pole rate methodology based upon the rejected FCC Telecom Formula that PSNH 9 

now uses for CLEC attachers, subject to two adjustments: The first adjustment is to use 10 

PSNH’s internally generated figure for average attaching entities per pole (which PSNH 11 

reports as 2.4) instead of the FCC’s presumptions of 3 attaching entities in non-urban areas 12 

and 5 attaching entities in urban areas.  The second adjustment is to eliminate the 2/3 13 

factor from the formula as described previously.  What is your assessment of PSNH’s 14 

proposed uniform pole rate as proposed by Mr. Davis? 15 

 A. I strongly disagree with PSNH’s uniform rate proposal. It is at direct odds with the 16 

objectives of effective pole rate regulation historically and the specific criteria adopted here in 17 

New Hampshire.  The old Telecom Rate was abandoned by the FCC because of the high rates it 18 

produced relative to appropriate cost-causative recovery and its deleterious impact on broadband 19 

competition and service deployment.  With the two changes proposed by Mr. Davis, PSNH’s 20 

proposed uniform rate would be $39.87. This proposed rate is some 74% higher than the 21 

unadjusted old Telecom Rate of $22.96 identified in PSNH’s June 8, 2012 rate calculation filing.  22 
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Even more troubling, PSNH’s proposed uniform broadband rate of $39.87 is nearly four times 1 

(300%) higher than PSNH’s current cable rate of $10.05, and close to six times higher than the 2 

national average cable rate of $7.00 – a rate repeatedly found to be just and reasonable and more 3 

than fully compensatory to the pole owner by the FCC and the courts and a rate that best 4 

promotes the goal of increased broadband competition and service deployment.19 5 

Q. Has PSNH provided any data or other support for its proposed “actual” average 6 

number of attaching entities figure of 2.4? 7 

A. PSNH provided a derivation of this figure in its Response to TW-Comcast-057 (see 8 

TWC/Comcast Reply Attachment PDK-13), however, the manner in which PSNH derived that 9 

figure does not hold up to the standards established by the FCC. See PDK Reply Testimony at 10 

31-32.    11 

 PSNH was given the opportunity to clarify which attachments were intended for 12 

inclusion in its count of the number of attachments reflected in the 2.4 figure, but declined to do 13 

so. In his response to segTEL Data Request-014 (reproduced here as TWC/Comcast Reply 14 

Attachment  PDK-41), Mr. Davis responds only very vaguely that the figure of “total attachers” 15 

identified in his testimony “is intended to include all billed pole attachments” without addressing 16 

the specific question posed in the data request, which was whether the “total attachers” figure 17 

was intended to include “ILEC, CLEC, CATV, wireless, dark fiber, private entity, municipal, 18 

traffic control, any attachers that attach in the power space, as well as any other attachers in its 19 

                                                 
19 In their direct testimony, Glenn Fiore and Chris Hodgdon describe the aggressive deployment 
of new broadband services by Comcast in New Hampshire that have been facilitated under Cable 
Formula rates.  See PSNH Data Request to Comcast 010 reproduced here as TWC/Comcast 
Reply Attachment PDK-40.   
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records, and in its proposal” – billable or not. 1 

Q. Has PSNH provided any data to identify the average number of attaching entities 2 

that are present (including itself and the ILEC for a jointly owned pole) on poles occupied 3 

by Comcast and Time Warner Cable separately? 4 

A. No, and it states that it does not have the information required to do so. See PSNH 5 

Response to TWC-Comcast -047 reproduced here as TWC/Comcast Reply Attachment PDK-42. 6 

Q. Have you calculated the resulting impact on Time Warner Cable and Comcast 7 

average broadband subscriber if the PSNH proposal were adopted and pole rates were 8 

increased to $39.87 per fully owned pole ($19.94 on a jointly-owned pole) from their 9 

present level of $10.05 ($5.03 on a jointly-owned pole)?   10 

A. Yes, I have. The results of my analysis are presented in Figure 1 on page 14 above, with 11 

supporting calculations presented in see TWC/Comcast Reply Attachment PDK-14.  As shown 12 

there, the impact on the average cable broadband subscriber would be upwards of $120 per year 13 

weighted for sole and jointly-owned poles (i.e., calculated on a weighted basis using the 14 

percentage of sole and jointly-owned poles on which third party entities in the aggregate are 15 

attached).  On a sole-owned pole, where the attacher bears the full brunt of the monopoly level 16 

rate increase, the rate impact almost doubles to $232 per year; although even for an attacher 17 

located only on jointly-owned poles, its subscribers would feel a rate impact of $116 (see Figure 18 

1 and PDK-14).  By contrast, my analysis shows that at most, the average electricity subscriber 19 

would see a corresponding reduction in their bill of under $10 a year, or $0.00133 per kilowatt 20 

hour of electricity. 21 

Q. In your opinion, what would the effect be on broadband deployment in New 22 
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Hampshire if the Commission were to adopt the PSNH proposal to quadruple the pole rent 1 

payments made by cable and CLEC attachers to New Hampshire pole owners? 2 

A. Given the price sensitivity of broadband services, and based upon the analyses of 3 

broadband service demand presented in the recent FCC pole rate proceeding and earlier National 4 

Broadband Report with which I am familiar, this magnitude of price increase would likely have a 5 

serious negative impact on broadband service adoption rates in the state.  Moreover, given the 6 

inelastic demand for electricity service, and the very small impact on the rates for electricity 7 

service of a pole rate increase, even of this magnitude, there would be very little to any offsetting 8 

positive impact on PSNH’s electric subscribers, who are also subscribers of broadband services. 9 

Q. Has PSNH provided any support for its prediction that the average number of 10 

attaching entities on its poles would increase “over some period of time” from 2.4 to 3.4 11 

with pole attachment rates set at $39.87? 12 

A. No, it has not. Nor do I believe that it would happen.  The economic logic underlying 13 

PSNH’s prediction is backwards.  Pole attachments are a vital input to broadband providers, 14 

which is why the FCC has put so much emphasis on them and other vital infrastructure in the 15 

National Broadband Report.  Basic economic principles of supply and demand dictate that the 16 

higher the price that must be paid for an input, especially a vital component of a firm’s cost 17 

function, all else being equal, will reduce that firm’s demand for the input– not increase it.  18 

These basic economic principles led the FCC to abandon the old Telecom Formula and to 19 

embrace a new one that generally results in Cable Formula rates in order to better achieve the 20 

national policy goal of increased broadband competition and service adoption. As mentioned 21 

earlier, PSNH’s proposed uniform broadband rate of $39.87 is almost 6 times the national 22 



DT-12-084 
Reply Testimony of Patricia D. Kravtin 

October 31, 2012 
Page 40 of 45 

 
 

 

average cable rate of $7, and well over double the national average (old) Telecom Formula rate – 1 

the latter having been found by the FCC to dampen investment in broadband services and the 2 

roll-out of broadband services, especially in more rural areas.20 3 

 In light of basic economic principles, and the magnitude of PSNH’s proposed rate 4 

relative to the Cable Formula rate and the old Telecom Formula rate, PSNH’s suggestion that the 5 

number of attaching entities in New Hampshire on PSNH pole is likely to grow to 3.4 “over 6 

some period of time” of his testimony, thereby having the effect of reducing pole attachment 7 

rates under the proposed methodology to “just” $29.21 is totally illogical and unrealistic.8 

 Moreover, even the “lower” rate of $29.21 is still many multiples of a rate level that 9 

would be likely to have the desired impact of stimulating competitive entry into the broadband 10 

market and increased demand for pole attachments.  Moreover, as shown in Figure 1 and in more 11 

detail in see TWC/Comcast Reply Attachment PDK-14, the rate impact on the average 12 

broadband subscriber of an increase of this magnitude is still substantial: $78 calculated on a 13 

weighted basis using the percentage of sole and jointly-owned poles on which third party entities 14 

in the aggregate are attached, $149 annually for sole owned poles, and $75 annually for jointly-15 

owned poles. 16 

Q.  How does PSNH’s proposed uniform rate of $39.87 or even the “lower” $29.21 17 

uniform rate stack up against pole rates in other certified states? 18 

A. Rate levels of this magnitude would represent an extreme outlier among states certified to 19 

set pole attachment rates – where the vast majority apply the Cable Formula (or some close 20 

                                                 
20 See the response of Julie Laine to PSNH Data Request 8 with respect to these issues.  TWC/Comcast 
Reply Attachment PDK-43.  
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variation of it) to all third-party attachments.21  Of particular significance, is that rate levels of 1 

this magnitude would stand in stark contrast  to pole rates in effect in the neighboring state of 2 

Massachusetts with which New Hampshire competes for economic development capital and 3 

skilled labor (for which broadband service availability and adoption rates are a vital component 4 

of a state’s ability to compete).22  5 

Q. On page 17 of his testimony, Mr. Davis provides an alternative pole rate 6 

methodology that consists of using the FCC’s recently rejected Telecom Formula 7 

(including the current FCC presumptions for pole height, unusable and usable space and 8 

the 2/3 unusable space allocation), but applying the “actual number of attaching entities” 9 

and “setting the rate on the basis of the actual attachments using communications space.” 10 

Mr. Davis suggests that using the “actual number of attaching entities” in the recently 11 

rejected FCC Telecom Formula will “further maintain the dynamic nature of the design by 12 

which greater deployments of broadband and other services via increased numbers of 13 

attachments would lower the rate.”  Do you agree with his assessment? 14 

A.  No, I do not.  As shown in Figure 1, Mr. Davis’s alternative proposal which produces a 15 

uniform pole rate of $20.68 represents a substantial mark-up (over 100%) over the just and 16 

reasonable cable rate of $10.05, and would have a large negative impact of over $80 a year on 17 

the average broadband subscriber.  As with the other two rate scenarios “put on the table” by Mr. 18 

Davis, there is little to no offsetting benefit to the average electric subscriber.  The notion that 19 

                                                 
21 A summary of these states is provided in my response to Unitil’s Data Request 1.  See TWC/Comcast 
Reply Attachment PDK-29.   
22 Comcast explains the relevance of increases in pole costs in decisions about where to invest capital to 
expand its network in response to PSNH-Comcast Data Request No. 30.  See TWC/Comcast Reply 
Attachment PDK-44.   
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rates as high as $20 – double that of the Cable Formula and the revised FCC Telecom Rate – 1 

would “maintain the dynamic nature” of the broadband market and encourage “greater 2 

deployments of broadband” flies in the face of basic economic principles, sound public policy, 3 

and the six factor test set forth in NH 1304.06. 4 

CONCLUSION 5 

Q. Could you summarize Mr. Davis’ proposals for a unified pole rent rate and your 6 

opinions as to whether they are consistent with the six-factor test in PUC 1304.06(a)? 7 

A. Mr. Davis proposes two alternative uniform methodologies for calculating pole rents in 8 

New Hampshire.  The first proposal would quadruple the average pole rent paid by Comcast and 9 

Time Warner to $39.87, or possibly “only” triple it to $29.21 if a higher number of attaching 10 

entities is used in the formula – although as explained in this testimony, there is no reason to 11 

expect a higher number of attachers would result under the Company’s excessive pole 12 

attachment rates.  Indeed, rate levels of these magnitudes represent significant increase even with 13 

respect to the old Telecom Formula – a rate abandoned by the FCC for being too high a rate 14 

relative to the Cable Formula which the FCC and the vast majority of certified states have found 15 

to be a just and reasonable rate best suited to promote broadband competition and service 16 

deployment.  Even Mr. Davis’s second alternative proposal would double the pole rent paid for 17 

cable operators from $10.05 to $20.68.  18 

 19 
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 Mr. Davis’s proposed methodologies, in all of their incarnations, are totally inconsistent 1 

with the six-factor test in PUC 1304.06(a) in that they: 2 

• are markedly out of line with the vast majority of federal and state rules and policies 3 

governing pole attachment rates;  4 

• would have significant negative consequences on competitive alternatives; they would 5 

serve at best only the very limited pecuniary interest of the pole owner;  6 

• would have an overall negative impact on its electric customers given the negligible 7 

positive impact on their electric rates would be more than offset by the negative impacts 8 

on broadband competition and service deployment they would experience as consumers 9 

of broadband; and finally;   10 

• would result in a large rate shock and increasing divergence from the true economic cost 11 

of pole attachments; and 12 

•  would have a very repressive effect on the broadband services market, in direct 13 

contravention of key state goals to encourage broadband competition and service 14 

deployment.  15 

 By contrast, and for the multitude of economic and public policy rationales presented in 16 

my direct testimony and in this reply, a unified pole attachment rate set using the FCC’s Cable 17 

Formula best accomplishes the objectives of 1304.06(a).   18 

Q. Ms. Kravtin, does this conclude your testimony. 19 

A. Yes, it does. I would add, however, that PSNH recently agreed to provide additional 20 

responsive information to TWC-Comcast 006 pertaining to the 2008 test year $1.89 million pole 21 

revenues included in its COSS in support of its Rate Settlement revenue requirement.  PSNH 22 
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provided some clarifying information in a call that took place with TWC and Comcast counsel 1 

the evening before this testimony was due (on October 30, 2012). PSNH also committed to 2 

provide additional information.  I have attempted to address this subject area in my testimony but 3 

given the short time frame available to me and the additional forthcoming information, I would 4 

like to reserve the right to amend this reply testimony to incorporate this additional information 5 

if necessary. 6 

 7 
 8 
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I. QUALIFICATIONS  

 
 My name is Patricia D. Kravtin.  My business address is 57 Phillips Avenue, Swampscott, 1.

Massachusetts.  I am an economist in private practice specializing in the analysis of telecommunications 

regulation and markets. 

 

 I have testified or served as an expert in proceedings before over thirty state regulatory 2.

commissions.  I have also provided expert testimony and reports in proceedings before the Federal 

Communications Commission (“FCC”), the Federal Energy Regulatory Commission (“FERC”), and 

before international agencies including the Canadian Radio-television and Telecommunications 

Commission, the Ontario Energy Board, and the Guam Public Utilities Commission.  In addition, I have 

testified as an expert witness in state and federal courts, and also before a number of state legislative 

committees.  A detailed resume summarizing my educational background and previous experience, 

including a listing of the proceedings I have testified in and the reports I have authored, is provided in 

Attachment 1 to this report.   

 

 Over the course of my career, I have been actively involved in a number of state and federal 3.

regulatory commission proceedings involving cost methodologies and the allocation of costs of 

incumbent local exchange carriers (“ILECs”) and electric utilities.  One local network component, 

essential for the provision of competitive communications services, with which I am also very familiar, is 

access to poles, ducts, conduits, and rights-of-way.  I have testified extensively on matters pertaining to 

these essential facilities before state and federal regulatory agencies and before state and federal courts, 

including those in Florida, New York, California, Washington, and Tennessee, as well as the North 

Carolina Business Court in Time Warner Entertainment – Advance/Newhouse Partnership vs. Town of 

Landis, North Carolina, 10 CVS 1172.  I have submitted reports in pole proceedings before the FCC, 

including both rounds of its most recent pole rulemaking proceeding, In the Matter of Implementation of 

Section 224 of the Act; A National Broadband Plan for our Future, Opinion and Further Notice of 

Proposed Rulemaking, WC Docket No. 07-245, GN Docket No. 09-51, rel. May 20, 2010 (FCC 2010 

FNRPM) and In the Matter of Implementation of Section 224 of the Act; Amendment of the Commission’s 

Rules and Policies Governing Pole Attachments, WC Docket No. 07-245, RM 11293, RM 11303, re. 

Nov. 20, 2007 (FCC 2007 NPRM Proceeding).  In 2006, I submitted testimony and was subject to live 

cross-examination before the FCC’s Chief Administrative Law Judge, on issues pertaining to utility 

compensation for pole attachments in In the Matter of Florida Cable Telecommunications Association, 

Inc., et. al. v. Gulf Power Company, Initial Decision, FCC 07D-01, 22 FCC Rcd 1997 (2007) )(”FCTA”). 
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 I have served as an expert or advisor on pole attachment matters in proceedings involving 4.

investor-owned utilities, non-profit consumer-owned utilities, and municipally-owned utilities, and before 

the following state regulatory commissions: the Kentucky Public Service Commission, the Arkansas 

Public Service Commission, the Public Utilities Commission of Ohio, the Public Utilities Commission of 

Texas, the Georgia Public Service Commission, the South Carolina Public Service Commission, the 

Public Service Commission of the District of Columbia, the New Jersey Board of Public Utilities, the 

New York Public Service Commission, the Virginia State Corporation Commission, and the New 

Hampshire Public Service Commission.  I have also been actively involved in related issues pertaining to 

broadband deployment.  I have authored a number of reports dealing with this subject and participated as 

a grant reviewer for the Broadband Technology Opportunities Program (“BTOP”) administered by 

National Telecommunications and Information Administration (“NTIA”). 

 
 I am being compensated for the time I spend on this matter at my standard rate of $395 per hour.  I 5.

will also be reimbursed for any travel and miscellaneous out-of-pocket expenses incurred in connection 

with this litigation.  My compensation is not contingent on the outcome of this litigation or my analysis. 

II. ASSIGNMENT AND SUMMARY OF OPINION 

 
  I was asked by counsel for Time Warner Entertainment – Advance/Newhouse Partnership 6.

(“TWEAN”) to address matters raised in this litigation relating to the pole attachment rental rates that the 

Rutherford Electric Membership Corporation (“Rutherford” or “REMC”) charges TWEAN.  In particular, 

my report provides calculations of maximum just and reasonable pole attachment rental rates applicable 

to TWEAN under N.C.G.S. §62.350.  Pursuant to N.C.G.S §62.350,1 the rate calculations I have 

performed rely heavily on the rules and regulations applicable to pole attachments under §224 of the 

Communications Act of 1934, in a manner fully consistent with the well-established methodology used 

by the FCC and the overwhelming majority of states self-certified to regulate pole attachments, and the 

underlying economic principle of cost causation upon which the regulation of pole attachments under 

§224 fundamentally relies. 

 

 Under existing FCC rules, a different rate formula could apply to pole attachments depending on 7.

their classification as either a “cable” or “telecommunications” (“telecom”) attachment pursuant to 

                                                      
1 See N.C.G.S. §62.350 (“the Business Court shall …( (ii) resolve any dispute identified in the pleadings consistent 
with the public interest and necessity so as to derive just and reasonable rates, terms, and conditions, taking into 
consideration and applying such other factors or evidence that may be presented by a party, including without 
limitation the rules and regulations applicable to attachments by each type of communications service provider 
under section 224 of the Communications Act of 1934, as amended.”) 
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§224(d) and (e) of the Communications Act, respectively.  The FCC has determined that cable operators 

providing cable internet and voice over internet protocol (“VoIP”) telephone services over attachments 

are subject to the “cable” rate, while only the attachments used in the provision of common carrier 

telecommunications services – where the carrier transmits information among points specified by the user 

without any change in the form or content of the information – are subject to the “telecom” rate.2  While 

my report determines different maximum just and reasonable rates based on the two respective formula 

methodologies, it is my opinion that the most economically appropriate pole attachment rate for all 

manner of communications attachments is the rate determined by the cable rate formula.  My opinion is 

based on the strong public interest benefit associated with the application of uniform prices for new or 

advanced internet or other broadband services set consistent with the economic principle of cost causation 

underlying §224, and widely accepted criteria for effective economic regulation of essential facilities such 

as utility poles.  The fundamental economic principle of cost causation holds that the entity causally 

responsible – i.e., the entity but for whose existence or action a cost would not have been incurred, in this 

case, the pole attacher – is attributed those costs reasonably attributable to the attachment, and conversely, 

is not attributed costs that are directly attributable to the costs of providing the utility’s core electric 

service (for which the attacher is not causally responsible). 

 

 My opinion is also consistent with FCC’s recommendations in its March 2010 National Broadband 8.

Plan (“NBP”), and reaffirmed in its most recent pole rulemaking decision on April 7, 2011, to adopt a 

new, revised telecom formula, designed to produce rates as close to the cable rate as possible.3  As the 

FCC recommended, broadband deployment is best served by a pole attachment rate “set as low and as 

close to uniform [in the vicinity of the current cable rate] as possible” – including in areas where poles are 

“owned by co-operatives, municipalities, and non-utilities” for which exemptions were written into 

Section 224.”4  The FCC found this to be especially the case for rural areas such as those served by 

Rutherford where the “impact of these rates can be particularly acute.”5  As explained in this report, there 

                                                      
2 See Gulf Power Co. v. FCC, 208 F. 3d 1263(11th Cir.2000); National Cable Telecommunications Assn. v. Gulf 

Power, FCC and US Petitioners v. Gulf Power Co. et al on Writs of Certiorari to the US Court of Appeals for the 

Eleventh Circuit, 534 U.S. 327 (2002). 
3 See Implementation of Section 224 of the Act, Report and Order and Order on Reconsideration, 26 FCC Rcd 5240 
(2011) (“April 7, 2011 Order”).  
4 See FCC, Connecting America: The National Broadband Plan, http://www.broadband.gov/plan/#read-the-plan, 
rel. March 16, 2010, at 110 (“To support the goal of broadband deployment, rates for pole attachments should be as 
low and as close to uniform as possible.  The rate formula for cable providers articulated in Section 224(d) has been 
in place for 31 years and is ‘just and reasonable’ and fully compensatory for utilities.  Through a rulemaking, the 
FCC should revisit its application of the telecommunications carrier rate formula to yield rates as close as possible to 
the cable rate.”). 
5 See Id. (“The impact of these rates can be particularly acute in rural areas, where there often are more poles per 
mile than households….  If the lower rates were applied, and if the cost differential in excess of $8 per month were 
passed on to consumers, the typical monthly price of broadband for some rural consumers could fall materially.  
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are no meaningful structural or functional differences in the underlying distribution facilities owned and 

operated by cooperatively or municipally-owned electric distribution providers and investor owned 

utilities (“IOUs”) subject to Section 224 regulation. The only difference has been that, over the past 

decade or so, exempt from the pricing constraints mandated in Section 224, cooperatives such as 

Rutherford have in many cases been free to raise rates to higher and higher levels vis-à-vis those set for 

IOUs under economic regulation under either federal or state jurisdiction, and have sometimes done so. 

 

 Since the FCC’s revised telecom formula is intended to produce rates roughly equivalent to the 9.

cable rate, there is no real purpose served by adopting it at the state level, where there is no legal 

requirement to do so,6 as is the case here for electric membership corporations in North Carolina.  Indeed, 

application of the telecom formula introduces into the rate calculation a number of unnecessary 

complexities and areas of potential dispute among the parties as compared with the more straightforward 

cable rate methodology.7  For these and other sound reasons, the vast number of other states that have 

exercised jurisdiction over poles have not adopted a bifurcated rate setting approach (i.e., apply the same 

uniform rate to attachments classified separately as “cable” or “telecom” pursuant to federal statute), and 

in almost all instances where a specific rate formula was adopted, that rate formula was the FCC 224(d) 

cable rate or a slightly modified version.  Application of the historic (old) telecom §224(e) rate formula is 

a distant “third best” alternative for a number of reasons.  The old telecom rate formula consistently 

produces a higher rate than the already much more than compensatory cable rate, and therefore, as found 

by the FCC as well as states that regulate pole attachments, is less economically efficient and conducive 

to promoting competition and the deployment of new and advanced broadband services and applications 

now widely acknowledged as key to an area’s economic, health, and well-being. 

 

 Notwithstanding my ultimate recommendation that the maximum permissible just and reasonable 10.

rate Rutherford be permitted to charge TWEAN pursuant to N.C.G.S. §62.350 be based on the §224(d) 

FCC cable formula methodology, I have calculated three sets of just and reasonable rates based on the 

cable rate, the current telecom rate, and the old telecom rate formula methodologies.  The calculations use 

                                                                                                                                                                           
That could have the added effect of generating an increase – possibly a significant increase – in rural broadband 
adoption.”).  See also id. at 130-131, Footnote 32 (“The exclusion of co-operatives from Section 224 regulation may 
impede broadband deployment in rural areas”); and In the Matter of Implementation of Section 224 of the Act, A 

National Broadband Plan for our Future, WC Dkt. No. 07-245, GN Dkt. No. 09-51, Opinion and Further Notice of 

Proposed Rulemaking (FNPRM), rel. May 20, 2010, ¶¶ 6-7. 
6 As part of the 1996 amendments to the Communications Act, the FCC was directed to implement two separate 
formulas when Congress extended access to utility poles at just and reasonable rates beyond cable operators to 
include telecommunications service providers. 
7 In particular, the telecom rate methodology additionally requires data on the number of attaching entities, the 
amount of unusable space on poles, and the classification of “cable” versus “telecom” attachments. 
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the same basic data provided by Rutherford,8 along with data from other sources, including the RUS Form 

7 filed annually by cooperatives such as Rutherford.  Resulting rates are presented in Table 1 below. 

 

 

Table 1  
Summary of  

Maximum Just and Reasonable Pole Attachment Rates 
Under FCC Cable and Telecom Formula Methodology 

$ per pole/year 
 

Data for 
Yr Ending 

 
Cable Formula 
Rate  

Telecom 
Formula 
Rate @3AE 

Old  
Telecom Rate 
@3AE 

2009 $2.68 $2.52 $5.73 

2010 $2.56 $2.41 $5.48 

2011 $2.57 $2.42 $5.50 

2012 $2.64 $2.49 $5.65 

Source: Kravtin Workpapers. 

 

 

 As discussed in this report, the so-called “Telecom Plus” model referred to by Rutherford is not an 11.

appropriate benchmark for determining just and reasonable pole attachment rates.  Unlike the FCC rate 

formulas, the “Telecom Plus” model, to my knowledge, has never been adopted or sanctioned by any 

government agency.  It was created by and for unregulated monopoly pole owners, i.e., utilities not 

subject to the constraints of either effective economic regulation or effective competition, under the 

auspices of their national association, the National Rural Electric Cooperative Association  (“NRECA”).  

In my opinion, the formula, which is an adaptation of the FCC telecom rate methodology, was designed 

to maximize monopoly rents for its member organizations, rather than to set just and reasonable rates.  

Indeed the “Telecom Plus” rates previously calculated by Rutherford exceed the just and reasonable rates 

I have calculated based on the widely adopted §224 methodology by as much as 781% to 1100%.9 

 

                                                      
8 Pole-owning electric membership corporations such as Rutherford typically are not required to file publicly 
detailed FERC-account based data as required of investor owned utilities.  However, Rutherford has produced some 
data in discovery in this proceeding, including work order account ledgers, which I have used in my calculations, 
along with the reported data in the RUS Form 7. 
9 These percentage rate differences are based on a comparison of Rutherford rate calculations identified as “telecom 
plus” showing rates as high as $23.27 and $32.17 for 2012 and 2009, respectively (see REMC_E_006844, and 
REMC_E_002918) with the corresponding just and reasonable rates calculated using the cable rate formula of $2.64 
and $2.68 (see Table 1). 
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  My report also addresses the issue of damages associated with this litigation. As an electric 12.

membership corporation in North Carolina, Rutherford is not permitted to charge third-party rental rates 

for communications attachments any higher than the just and reasonable rates determined in accordance 

with applicable law.  For the reasons set forth in this report, it is my opinion that any theoretical damages 

due Rutherford relating to any potential underpayments by TWEAN, or due TWEAN relating to any 

potential overpayments to Rutherford, cannot themselves be calculated based on rates any higher than the 

maximum permissible rates that a correct application of the FCC rate formula methodology would 

produce – subject only to the application of an economically appropriate interest rate on underpaid or 

overpaid amounts consistent with FCC rules.  In particular, they should not be based on the excessively 

high monopoly level rates unilaterally imposed by Rutherford or calculated by Rutherford based on non-

sanctioned formulas, which are designed to maximize pole revenues rather than set just and reasonable 

rates consistent with the public interest. 

 

  The amounts paid by TWEAN to Rutherford for communications attachments during the period 13.

at issue in this litigation were based on a rate per attachment of $14.50, subject to “true-up” and “credit 

for any amounts overpaid” once a rate agreement between the parties was reached.10  The $14.50 rate 

exceeded the maximum permissible FCC formula rate as correctly determined under the cable rate, 

current telecom rate, or even the old telecom rate formula.  Accordingly, the damages calculated in this 

report represent amounts that Rutherford owes TWEAN, and that are determined by taking the difference 

between the maximum just and reasonable amounts that should have been due to Rutherford from 

TWEAN annually for rate years 2010-2013 and the amounts TWEAN paid based on the $14.50 rate 

unilaterally set by Rutherford in 2009, subject to an economically appropriate interest charge applied per 

annum.  The amount of damages due TWEAN estimated in this manner are identified in Table 2: 

 

                                                      
10 See Rutherford Complaint, Exhibits 5 and 8, containing correspondence between Nestor Martin and Thomas 
Haire, dated February 16, 2010, and between Gardner Gillespie and Colon Saunders, dated August 23, 2010, 
respectively. 
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Table 2  
Cumulative Amounts Owed TWEAN for Overpayments Based on Maximum Just and 

Reasonable Pole Attachment Rates Under FCC Cable and Telecom Formula 
For Rate Years 2010-2013 

 
Under  
Cable Rate  
 

 
Under Current Telecom Rate  

 

 
Under Old Telecom Rate  

 
 

  At 3 Att. 
Entities 

At 2.5 Att. 
Entities 

At 2.0 Att. 
Entities 

 At 3 Att. 
Entities 

At 2.5 Att. 
Entities 

At 2.0 Att. 
Entities 

Range of 
J&R Rates 

      

$2.56 - 
$2.68 

$2.41-
$2.52 

$2.82-
$2.94 

$3.43-
$3.58 

$5.48-
$5.73 

$6.40-
$6.69 

$7.79-
$8.14 

Cumulative 
Owed 

      

$374,575 $379,395 $366,289 $346,700 $280,524 $250,835 $206,138 

Source: Kravtin Workpapers.    

 

 

 The approach I have taken in determining the maximum just and reasonable rates summarized in 14.

Table 1 above adheres closely to the following key criteria underlying effective pole rate regulation: 

• Consistency with applicable law; 

• Recognition of essential facility characteristics of third party pole attachments; 

• Well established economic principle of cost causation; 

• Widely accepted public interest considerations; 

• Objective, straightforward application of the well-established and widely accepted FCC Cable 

§224(d) and FCC Telecom §224(e) rate formula methodology; 

• Use of economically appropriate and reasonable data inputs; 

• Reliance where possible on data that are publically available, readily verifiable and/or based on 

established and regularly maintained utility accounting reporting system data; 

• Administratively easy and efficient to implement and update on an annual basis; and 

• Designed to minimize disputes among parties. 
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 In my opinion, rates set any higher than the maximum just and reasonable rates I have calculated 15.

based on the widely accepted FCC §224 (d) and (e) rate formula methodologies11 would fail to serve the 

ultimate purposes of effective pole rate regulation embodied in N.C.G.S. §62.350.  That the just and 

reasonable rates produced by an economically appropriate application of the FCC rate formula 

methodologies (and calculated using reasonable data inputs) are lower than the rate levels previously 

“negotiated” between Rutherford and other third party attachers, or as compared with rates between other 

monopoly pole-owning utilities and the cable company, so-called “market” rates set by other monopoly 

pole owners, or in accordance with non-vetted industry formulas, is not a valid economic or public policy 

consideration.  Such rates are not valid benchmark rates, as they have not been set in a free market 

environment or between parties with anything close to equal bargaining power. 

 

 Nor is it valid from an economic and public policy perspective to argue, as Rutherford has,12 that 16.

the nondiscrimination language in N.C.G.S. §62.350 somehow precludes Rutherford from charging a just 

and reasonable rate to a third party attacher to the extent Rutherford has been able to unilaterally impose 

higher monopoly level rates on the majority of third-party attachers in the period following the passage of 

N.C.G.S. §62.350.  Such an argument constitutes an effective end run around the just and reasonable 

standard set forth in N.C.G.S. §62.350, and is totally inconsistent with established public policy in this 

area.  From an economics and public policy perspective, the concepts of a just and reasonable and 

nondiscriminatory rate are inextricably tied.  I would certainly agree with the notion that a 

nondiscriminatory rate means that all else being equal, all similarly situated attachers should pay at a 

uniform rate.  However, effective pole regulation dictates that such a uniform rate be set at a just and 

reasonable level, and not one that is excessively and impermissibly high.  The obvious appropriate 

solution from an economics and regulatory standpoint, and one that is consistent with the language of the 

applicable law and established FCC and state pole rate regulation, is that rates for all third party attachers 

be lowered to just and reasonable levels.  To the extent the Court has any concerns about the impact on 

Rutherford and its members of reducing the high unilaterally imposed pole attachment rates to just and 

reasonable levels for all third party attachers (although in my opinion, for the reasons set forth in this 

                                                      
11 In running my calculations, I used the most reliable data available.  In addition, as noted earlier, the telecom 
formula rate varies (inversely) with the number of attaching entities used in the calculation.  Table 1 presents the 
rate based on an average number of attaching entities of 3, which is the FCC presumption for areas classified as 
rural.  The FCC methodology allows for the use of a lower number (the minimum being two for the relevant 
population of joint use poles since by definition joint use poles are poles on which there is at least one third party 
attachment), where found supportable based on actual data or a statistically reliable sample.  I have also calculated 
illustrative telecom rates based on assumptions of 2.5 and 2.0 average attaching entities, and as follows from the 
formula, the resulting rates are correspondingly higher, as identified in Tables 2, 6 and 7 in this report.  
12 See Rutherford Complaint at 12-14. 
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report, such concerns would be entirely unwarranted), the Court could opt to implement a phased-in 

reduction in rates, analogous to the FCC’s phase-in of the telecom rate pursuant to the 1996 Telecom Act. 

 

 Further, as found by the FCC and the courts on various occasions, rates calculated using the 17.

§224(d) cable formula are subsidy-free, and much more than fully compensatory to the pole owner – 

especially in consideration of the fact that attachers are typically occupying at most one foot of otherwise 

surplus space on the utility’s existing network of poles that would go unused, and that the utility is able to 

impose make-ready charges, over and above the rental rate, to recover any actual out-of-pocket costs 

incurred by the utility in order to accommodate the third party attachment (such as for pole change-out or 

rearrangement).  It is well established that a third party cable attachment occupies a small fraction of the 

space used by the utility itself in the provision of its core electric service, and has correspondingly small 

weight and clearance (both horizontal and vertical) requirements vis-à-vis the electric service.  

Accordingly, to allow Rutherford to charge a third party attachment rate that recovers far in excess of the 

third party’s own proportional share of the cost of the entire pole would produce the perverse result of the 

pole owner being left with a cost responsibility for the pole far less than even its own proportional share 

(i.e., relative to its own use requirements of the pole).  In effect, a pole attachment rate based on such a 

scheme would be discriminatory in favor of the pole owner (and/or any of its affiliates which could 

potentially include its own competing broadband service). 

 

 While my ultimate recommendation is that the maximum just and reasonable rates that Rutherford 18.

be permitted to charge TWEAN for all manner of communications attachments be based on the §224(d) 

cable rate formula methodology, the §224(e) telecom rate may also satisfy the just and reasonable 

standard in the case of attachments properly classified as “telecom.”  However, as found by the FCC and 

the many state commissions who apply the §224(d) cable rate to telecom attachments as well, the historic 

(old) §224(e) rate formula consistently produces a higher rate than the cable rate, and accordingly, is less 

economically efficient and conducive to promoting competition and deployment of new and advanced 

services than the §224(d) cable rate.  The current §224(e) rate formula adopted by the FCC in its April 

2011 Order provides a much better “second best” formula for setting just and reasonable rates, since by 

design, the new telecom formula is intended to produce rates roughly equivalent to the §224(d) cable rate.  

However, for that very reason, there is no real purpose served by adopting the §224(e) telecom rate at the 

state level where there is no legal requirement to do so, as is the case here for electric membership 

corporations in North Carolina.  As mentioned earlier and as further described in this report, the telecom 

formula introduces added complexities into the rate calculation for no real public interest benefit.  

 



 

 -10-  
   
 

 In reaching my opinions, I have relied on my education, training, research, and experience in 19.

economic analysis, and my prior experience in the areas of telecommunications and utility regulation as 

outlined above and further detailed in Attachment 1 to this report.  I have considered various data and 

information in forming my opinions, including materials provided by Rutherford in response to discovery 

and in the 30(b)(6) deposition questioning of Rutherford witnesses, along with data from other available 

sources, including the RUS Form 7 filed by Rutherford annually and the various orders of the Federal 

Communications Commission.  A listing of the data and information I considered in forming my opinions 

is provided in Attachment 2 to this Report. 

 

 However, because much of the data needed to calculate just and reasonable rates was just very 20.

recently provided by Rutherford and in very disjointed fashion, it has not been possible to verify the 

accuracy and reliability of all the figures used to run the formula in the time frame I have had to prepare 

this expert report.  Moreover, there still remain a number of outstanding pieces of data required to run the 

formula for all the years at issue in this litigation, and that Rutherford has not yet provided.  It is my 

understanding that additional information could be forthcoming from Rutherford.  In those instances 

where there are missing pieces of data, my calculations rely on data I derived by trending up or down 

from data points provided by Rutherford by applying the compounded annual growth rate (“CAGR”) for 

the years for which data is available, a commonly used extrapolation technique.  Accordingly, it may be 

necessary or appropriate for me to revise my calculations to the extent Rutherford is forthcoming with the 

data that TWEAN has requested – and that Rutherford has apparently refused to provide despite repeated 

requests over a number of years.13  

                                                      
13 See 30(b)(6) Deposition of Colon Saunders at 49 (“Q: During the negotiations that TWEAN had with Rutherford 
regarding pole attachment rates, do you recall that TWEAN sought financial information from Rutherford a number 
of times?  A. Yes.  Q: And you recall that for years Rutherford refused to provide it? A. We never provided it. Q: 
Okay. And can you tell me why?   A.  The—did not think it was Time Warner’s or any –any of the attachers 
responsibility to determine our rates.”). 



 

 -11-  
   
 

III. FCC POLE RATE FORMULA METHODOLOGY 

 

  The foundation underlying the economic regulation of pole rates pursuant to Section 224 of the 21.

Communications Act is the fact that pole-owning utilities, by virtue of historical incumbency, own and 

control existing pole plant to which cable operators and other third-parties have no practical alternative 

but to attach.   Where a utility has absolute control over essential bottleneck facilities, in the absence of 

effective pole regulation, pole-owning utilities are in a position to limit access to these essential 

bottleneck facilities and/or to extract excessive monopoly rents.14  In addition, this control of the essential 

bottleneck pole facility effectively affords the utility a key gatekeeper role with respect to the roll-out and 

availability of new or advanced internet and broadband services in its service area, an increasingly 

significant public policy concern in recent years. 

 

 Preventing a pole-owning utility from charging excessive rates to the detriment of competition and 22.

the consuming public, is precisely what pole rate regulation nationally pursuant to Section 224 was 

designed to address, and the same public policy rationale applies here in North Carolina for electric 

membership corporations such as Rutherford pursuant to N.C.G.S. §62.350.  In this context, the FCC 

formula methodology (and any other effective system of pole rate regulation at the state or local level) is 

designed to limit the rents that utilities are permitted to charge third-party attachers to levels more in line 

with what a competitive market (if one existed, which it does not) would produce, while at the same time 

ensuring the rates utilities are permitted to charge attachers are fully compensatory. 

 

 Pursuant to the directives set forth in Section 224, the FCC pole rate methodology, applicable to 23.

both cable and telecom rate attachments, calculates a maximum annual pole attachment rent by taking the 

sum of the actual capital costs and operating expenses of the utility attributable to the entire pole, 

expressed on an annual basis, and apportioning those costs to the attacher based on an allocation of space 

on the pole.  The FCC methodology, by design, produces a rate that recovers the “fully allocated” cost of 

pole attachment and is at the high end of the range of maximum just and reasonable rates permitted under 

Section 224.  Fully allocated costs are those that would exist for the utility even in the absence of the 

attachment.  By way of comparison, the low end of the range of just and reasonable rates permitted under 

Section 224 is a rate based on the “incremental” or additional costs of pole attachments, i.e., a more 

limited (but still compensatory) set of costs that “but for” the attachment would not exist for the utility. 

                                                      
14 See NCTA v. Gulf Power, 534 U.S. 327, 330 (2002) (“Since the inception of cable television, cable companies 
have sought the means to run a wire into the home of each subscriber.  They have found it convenient, and often 
essential, to lease space for their cables on telephone and electric utility poles.  Utilities, in turn, have found it 
convenient to charge monopoly rents.”).  
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 Operationally, the FCC formula for both cable and telecom attachments consists of the following 24.

three major components:  (1) the net investment per bare pole, (2) a carrying charge factor (CCF), and (3) a 

space allocation factor (i.e., the percent of pole capacity attributable to the attacher).  Expressed as an 

equation, the FCC formula methodology is as follows: 

 

FCC Pole Rate Formula (for both cable and telecom) =  
 

Net Bare Pole Cost   x   Carrying Charge Factor   x   Space Allocation Factor 

 

 

Under FCC rules, the cable and telecom formulas are calculated in exactly the same manner as to the first 

two components of the rate formula, i.e., the net bare pole cost and the carrying charge factor, differing 

only with respect to the third component, i.e., the space allocation factor.15 

 

  The net bare pole cost is calculated in the following straightforward, four-step process:  First, the 25.

utility’s gross investment in pole cost is determined based on amounts reported in the utility’s books of 

account under Account 364 pursuant to the FERC uniform system of accounts.16   Second, this gross 

investment amount is converted to a net investment figure by subtracting accumulated depreciation for 

pole plant and any accumulated deferred taxes applicable to poles.  Third, the net investment in bare pole 

plant is determined by making a further reduction (presumed to be 15% in the case of electric utilities) to 

remove amounts for “appurtenance” whose investment is included in the pole account and not generally 

tracked separately, but which communications attachers do not use.  These include costs relating to both 

major appurtenances, such as cross-arms, which possibly can be separately identified in the detailed 

subaccounts of Account 364 (as appears to be true in the case of Rutherford), as well as to relatively 

minor appurtenances, such as clamps and pins, which generally are not tracked separately from pole 

investment. The fourth and final step is to divide the net investment in bare pole plant figure by the total 

number of poles the utility has in service to derive a per-unit pole cost figure.  It is this unitized net 

                                                      
15 The same is true of the so-called “Telecom Plus” formula referenced by Rutherford. As noted earlier, the Telecom 
Plus formula, in my opinion, does not produce a just and reasonable rate, but rather an excessive monopoly level 
price.  Formulaically, it does so by manipulating the third component of the FCC rate formula, i.e., the space 
allocation factor, by revising it to allocate an overwhelmingly disproportionate share of space on the pole to a third 
party attacher relative to the attacher’s actual occupancy of the pole vis-à-vis the pole owner, and in relation to the 
costs reasonably attributable to the attacher’s very limited occupancy, resulting in a rate that is much more than 
compensatory. 
16 While only investor owned utilities are required to follow FERC uniform system of accounts, it is not uncommon 
for other electric utilities such as municipally-owned or electric membership corporations, such as Rutherford, to do 
so also. In this case, Rutherford has supplied a set of “Work Order Plant Ledger Reports” which appear to conform 
to the FERC reporting system, consistent with RUS accounting requirements that follow the FERC. 
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investment figure that the formula multiplies by the other two components of the formula (i.e., the 

carrying charge factor and the space allocation factor) to derive a maximum per pole rental rate. 

 

 The carrying charge factor (CCF) component is used to convert the net bare pole cost into an 26.

annual rental amount that recovers the cost of owning and maintaining utility poles from a fully allocated 

cost perspective.  The carrying charge factor is comprised of the sum of utility expense factors related to 

poles including maintenance, depreciation, administrative, taxes, and overall rate of return, each 

expressed as a percentage of expense to net plant in service.  The appropriate net plant in service figure 

used to calculate the various elements of the CCF will depend on the level of aggregation with which the 

relevant expense data used in the numerator of the calculation is tracked in the FERC reporting system or 

utility books of account. 

 

 The important principle to follow using the FCC methodology is one of consistency between the 27.

level of aggregation of the expense data and the level of aggregation of the net plant investment figure.  

The FCC methodology uses the lowest, i.e., most detailed, level of accounting for which reliable, reported 

data is available.  Once calculated, the five expense elements are simply summed together prior to being 

multiplied against the net cost per bare pole component of the formula.  For example, if the carrying 

charge calculations yield 5% for each of the five elements, the overall carrying charge factor would be 

25%.  

 

 As mentioned above, the one place where the FCC cable and telecom formulas differ is in the 28.

calculation of the space allocation factor.  In particular, the two formulas differ in the manner in which the 

telecom formula allocates the costs associated with the unusable space on the pole.  The FCC cable 

formula, like the telecom formula, allocates the costs of the entire pole (i.e. costs associated with both 

usable and unusable space).  It does so, however, in a more straightforward manner commonly found in 

other commercial leasing applications, namely in proportion to occupancy of the facility.  As applied to 

poles, the FCC methodology allocates the cost of the entire pole to an attacher in proportion to an 

attacher’s direct use or occupancy of total usable space on the pole.  Expressed as an equation, the FCC 

cable formula is as follows: 

 

FCC Cable Rate Formula = Net Bare Pole Cost   x   Carrying Charge Factor   x   

        [Space Occupied by Attacher / Usable Space on Pole] 
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Using the FCC’s presumptions of an average 37.5-foot joint-use pole (a blend of 35 and 40 feet poles), 1 

foot of space per communications attachment, and the availability of 13.5 feet of usable space on the pole, 

the appropriate space allocator factor for the cable rate formula is 1/13.5 or 7.41%.
17

    

 

 Whereas the FCC cable formula assigns costs relating to the entire pole -- including both usable 29.

and unusable space -- on the basis of a proportionate-use allocator, the FCC telecom formula assigns the 

cost of usable space on the pole based on the proportionate share of usable space occupied by the attacher 

(the exact same as the cable formula) but assigns costs relating to the unusable space on the pole using a 

per-capita allocator.  Specifically, as statutorily prescribed in §224(e), the FCC telecom formula takes 2/3 

of the unusable space on the pole (in appropriate recognition of the control and privileges that the pole 

owner has with regard to the entire pole, including unusable space, vis-à-vis mere attachers) and divides 

that equally by the number of attaching entities on the relevant population of joint use poles.  Expressed 

as an equation, the historic FCC telecom formula is as follows: 

 

FCC Old Telecom Rate Formula = Net Bare Pole Cost   x   Carrying Charge Factor   x   

          [Usable Space Percentage + Unusable Space Percentage] where: 
  
         Usable Space Percentage =  
         (Space occupied by attacher / Usable Space) x (Usable Space/Pole Height); and 
 
         Unusable Space Percentage = 2/3 x (Unusable Space / Pole Height) x (1/Number of Attachers) 

 

 Using the same FCC presumptions presented above for the cable formula (i.e., a 37.5 foot joint-30.

use pole, 1 foot of space per communications attachment, and 13.5 feet of usable space on the pole), the 

usable space percentage of the telecom space allocation factor equals (1/13.5) x (13.5/37.5) or 2.67%.   

Given these same presumptions, there are 24 feet of unusable space to apportion, since unusable space 

under FCC rules is defined as the space on the pole other than the usable space (37.5-13.5 = 24), 

consisting of the 6 feet of the pole that is below ground and the 18 feet of the pole above grade required to 

clear possible interference and obstacles and on which attachments cannot be made.  Further assuming the 

FCC presumptive number of 3 attaching entities in rural areas18 as is appropriate for Rutherford) the 

                                                      
17 See In the Matter of Amendment of Rules and Policies Governing Pole Attachments, Report and Order, 15 FCC 
Rcd 6453 ¶ 16 (Apr. 3, 2000) (“FCC Fee Order”) (Based on National Electrical Safety Code guidelines and data 
received during rulemaking proceedings, and “[t]o avoid a pole by pole rate calculation, the Commission adopted 
rebuttable presumptions of (1) an average 37.5 foot pole height; (2) 13.5 feet of usable space; and (3) one foot as the 
amount of space a cable television attachment occupies.”). 
18 See FCC Consolidated Partial Order on Reconsideration, CS Docket 97-98, 97-151, FCC 01-170 (May 25, 2001) 
¶67 (“FCC Recon Order”) (“[W]e provide utilities the option of using our presumptive averages [3 for rural and 5 
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unusable space percentage equals (2/3) x (24/37.5) x (1/3) or 14.22%.  Adding the usable and unusable 

space percentages together (2.67% + 14.22%) produces a total space allocation factor for the telecom 

formula of 16.89%.  Based on a 40-foot joint use pole only, the corresponding space allocation factor for 

the telecom formula is 15.83%.
19 

 

  As mentioned above, the FCC adopted a revised telecom rate formula on April 7, 2011.  That new 31.

formula did not adjust the statutorily defined space allocation factor.  Rather, to implement its goal of 

setting the telecom rate “as close to uniform [in the vicinity of the current cable rate] as possible,” the 

FCC established a new just and reasonable telecom rate, by “adopt[ing] a particular definition of cost” 

“[f]rom within the range of possible interpretations of the term ‘cost’ for purposes of section 224(e).”20  

Specifically, the FCC adopted a definition of cost for areas classified as rural or non-urbanized areas such 

as Rutherford as “44 percent of the fully allocated costs,” and a definition of cost for urbanized areas as 

“66 percent of the fully allocated costs used for purposes of the pre-existing telecom rate,” where fully 

allocated cost is defined as net bare pole cost times carrying charge factor – exactly the same as the first 

two components of the rate formula for both cable and telecom formulas).21  Under this definition of cost 

and using FCC presumptions (which remain unchanged under the new rules), the percentage of fully 

allocated costs allocated under the revised telecom rate approximately equals that allocated under cable, 

i.e., 7.41%.22  Under the revised FCC rules, this definition of cost would be used to calculate the telecom 

rate, unless it produced a rate that fell below the FCC’s lower bound rate, in which case, the lower bound 

formula as described above would apply.23  The revised formula is as follows: 

                                                                                                                                                                           
for urban]…. or developing averages for two areas: (1) urbanized (50,000 or higher population), and (2) non-
urbanized (less than 50,000 population.”). 
19 By contrast, based upon rate calculations performed by Rutherford provided in discovery, the corresponding space 
allocation factor for the “Telecom Plus” formula is in the unreasonably high range of 30% to 40% for an entity 
occupying only one foot of space. 
20 April 7, 2011 Order ¶¶ 134, 146. 
21 Id. ¶ 149. 
22 For urban areas: .66 x 11.2% (based on the presumption of 5 attaching entities) = 7.39%; for rural areas: .44 x 
16.89% (based on the presumption of 3 attaching entities) = 7.43%. 
23 Based on calculations performed by FCC staff in the FNRPM, which I have also corroborated in my own rate 
calculations, the lower bound rate (calculated by including only operating cost elements of the carrying charge 
factor) is unlikely to be higher than the new just and reasonable telecom rate defined by the FCC. 
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Current FCC Telecom Rate Formula (applies unless lower bound calculation is higher): 

Net Bare Pole Cost   x   Carrying Charge Factor   x   Cost Factor   x 

[Usable Space Percentage + Unusable Space Percentage] where: 

Usable Space Percentage =  

(Space occupied by attacher / Usable Space) x (Usable Space/Pole Height); and  

Unusable Space Percentage = 2/3 x (Unusable / Pole Height) x (1/No. Attachers); and 

Cost Factor for Urbanized Area = .66; and for Non-urbanized area = .44 

 
 

 The overarching concept underlying the FCC formula methodology is that it can be applied in a 32.

straightforward manner, using publicly available information as reported in the FERC uniform reporting 

system where available, such that it can be updated annually with a minimum of private, administrative 

effort, and little if any regulatory involvement.  As with any formulaic approach, however, the accuracy 

and integrity of the formula depends on the accuracy and integrity of the underlying data inputs.  For this 

reason, it is very important that the data used in the formula be subject to careful scrutiny and held to a 

high standard as to their reliability, accuracy, consistency, and ability to be verified and replicated. 

 

 While the telecom formula has been found to produce a just and reasonable rate for telecom 33.

attachments (and this is especially the case with the newly revised formula), the cable formula offers a 

number of distinct and significant advantages over the telecom formula.  These advantages derive from 

the cable formula’s reliance on a cost allocation methodology that allocate direct as well as indirect costs 

in proportion to the attacher’s relative use or occupancy on the pole.  First, by assigning pole costs to 

attachers in accordance with their actual use of the pole, the FCC cable formula adheres more closely to 

cost allocation principles well established in the economics and regulatory literature.  In the FCC cable 

formula, the cost of the pole is recoverable from the cost causer, i.e., the entity causally responsible for 

the costs.  By contrast, the FCC telecom formula, by relying on the number of attaching entities 

(multiplied by a factor of two-thirds), introduces an artificial construct into the pricing formula.  The 

telecom formula’s use of a per capita allocator has no direct connection to the consumption of space on 

the pole or to any actual increase in cost burden placed on the utility or its ratepayers, and as noted above, 

in its historic formulation, has been found to produce higher rates less economically efficient and 

conducive to promoting competition and broadband deployment.   
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 In the context of familiar commercial or residential leasing applications, this would be analogous 34.

to charging a tenant occupying only one floor of a ten-story office or apartment building the same amount 

(i.e., 50%) of the common costs such as elevators, lobby space, and parking lot, as a tenant occupying all 

of the other nine floors of space, as opposed to a more reasonable (smaller) proportionate share (i.e., 10%) 

such as would be assigned under the cable formula.  The cost allocation approach embodied in the cable 

rate formula (i.e., the allocation of costs based on proportionate use or direct occupancy of space) follows 

cost causation principles in a manner directly analogous to the common and widely-accepted practice in 

the leasing of property and other facilities throughout the private and public sectors of the economy, such 

as the apartment house/office building example above.24  Similarly, a telephone company occupying two 

feet of space could make two attachments on the pole, but under the telecom formula, it would be counted 

as a single entity and assigned the same portion of common costs as an entity occupying just one foot of 

space providing room for only one attachment.   

 

 Second, by relying strictly on the relative amount of usable space occupied by an attachment to 35.

allocate the cost of the pole to an attacher and other publicly, or readily verifiable information, the cable 

formula is more straightforward to implement than the telecom formula and provides for a more 

consistent and predictable application of the pole attachment formula across service areas.  Because the 

number of attaching entities varies from pole to pole and service area to service area, the need to track the 

number of attaching entities in the telecom formula adds a level of complexity and arbitrariness to the 

formula.  In addition, any such information is in the complete control of the utility and adds an issue 

likely to be of contention. 

 

 Third, the FCC cable rate, by more closely tracking the lower rate that a competitive market if one 36.

existed would produce25 (as compared with the old FCC telecom rate), can provide important benefits to 

consumers – including both utility customer/members and cable subscribers alike.  Most notably, the 

cable rate encourages the more efficient use of resources (i.e., the occupancy of surplus space on the 

                                                      
24 This concept was recognized by Congress in the 1978 pole legislation.  See 123 Cong. Rec. 5080 (1977) 
(Statement of Rep. Wirth) (“The renter of one of the ten units pays the cost of that unit plus one-tenth of the cost of 
all common areas.  He does not pay one-half the cost of the common areas just because only one other person 
occupies the other nine units, but rather he pays his one-tenth share of all the costs attributable to the building.”) 
25 In a truly competitive market, there would be multiple pole owners with their own infrastructure, each vying for 
buyers to rent space on their poles.  Under these circumstances, prices would tend to be bid down to levels 
approximating marginal cost, which is essentially the cost of make-ready, i.e., the costs of rearranging and adding 
space on an owner’s poles.  In the absence of competitive market conditions, the FCC method of charging cable 
companies for pole attachments (i.e., make-ready fees designed to cover the marginal or out of pocket costs of the 
pole attachment and a rental fee based on a cost-causative (relative use) allocation of the utility’s ongoing costs, plus 
a return) most closely approximates a competitive market rate. 
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utility’s existing network of poles that would otherwise go unused) as well as best creates a market 

environment that encourages infrastructure investment and the provision of a greater array of new and 

advanced services, and at lower rates, than would occur if the pole attachment rate was set at higher 

monopoly rate levels. 

 

 Utilities commonly assert that the cable rate is a “subsidized” rate and/or recovers less than the 37.

“full” cost to the utility.  Such assertions are totally unfounded.  It is a central tenet of economics that 

rates that recover the marginal costs (also referred to as incremental costs) of production are economically 

efficient and subsidy-free.26  For a subsidy to occur, the utility must have unrecovered costs that but for the 

attacher would otherwise not exist.  This is simply not the case with the cable rate where rental rates, 

especially in combination with make-ready charges (i.e. charges by utility designed to recover any actual out 

of pocket costs incurred by the utility in connection making space on a pole to accommodate a third-party 

attachment), much more than cover the incremental cost of attachment.  From an economics standpoint, 

where rates cover the incremental cost of attachment, neither the utility nor any of the other parties 

sharing the pole will bear a higher cost as a result of the attachment (than they would absent the 

attachment).27  Under these conditions, there can be no valid claim of subsidy or specific unrecoverable 

cost burden borne by the utility, its ratepayers, or any other attacher as a result of the attachment, 

provided the rental rate exceeds the marginal cost of attachment as is indisputably the case with the 

existing cable formula rate. The economist’s notion of cross-subsidy avoidance is consistent with the 

legal principle in takings law for just compensation. 28 

 

 The cable formula was implemented by the FCC and state regulators over thirty years ago to 38.

promote the development of what was at that time a relatively new industry.  This point is often made by 

pole owning utilities to suggest the formula is no longer applicable.  To the contrary, given the increased 

opportunities for utilities to compete with third-party attachers and the increased economic and social 

benefits associated with the deployment of new or advanced internet and broadband services for which 

pole attachments are widely recognized as a vital input, the need for effective pole regulation and 

specifically the benefits of adopting of a uniform, administratively simple, predictable, and economically 

                                                      
26 See, e.g., Paul A. Samuelson, Economics, Tenth Edition, McGraw-Hill Book Company, 1976 at 462-3. 
27 See, e.g., Bridger M. Mitchell, “COSTS AND CROSS-SUBSIDIES IN TELECOMMUNICATIONS,” The Changing Nature 

of Telecommunications/Information Infrastructure, National Academy Press, Washington, DC, 1995. (“A group of 
customers is being subsidized if their price is so low that the service supplier and its other customers would be better 
off if the service were discontinued. This circumstance occurs only when the increase in revenues to the [telephone] 
company from offering the service is less than the increased costs of providing it.”) 
28 “This takings principle is a specific application of the general principle of the law of remedies: an aggrieved party 
should be put in as good a position as he was in before the wrong, but not better.”  Ala. Power, 311 F.3d at 1369. 
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efficient cost-based formula methodology for setting pole attachment rates – such as the FCC cable 

formula – is of even greater importance in recent years than it was decades ago. 

 
 In my opinion, this is one of the key reasons behind the widespread adoption of the FCC cable 39.

formula (or a close variation of that formula) among states that have self-certified to regulate pole 

attachments.29  The widespread acceptance of the FCC cable rate formula methodology for determining 

just and reasonable rates for pole attachments is reflected in the large number of states that rely on that 

formula.  The FCC cable formula is applied directly by the FCC in 30 states and in most of the 21 states 

(including the District of Columbia) that have certified to self-regulate pole attachment rates.30  Indeed, 

the majority of those self-certified states use a formula that tracks the FCC cable formula for both cable 

and telecom attachments. 

IV. APPLICATION OF FCC RATE FORMULA METHODOLOGY TO RUTHERFORD  

 
 As described above, in the absence of effective pole regulation, monopoly pole owning utilities, 40.

because of their historical ownership and control over the existing pole network in any given area, would 

be in a position to limit access to these essential bottleneck facilities, extract excessive monopoly rents, 

and/or serve as gatekeeper controlling the availability of new advanced broadband services and 

applications in its service area.  Indeed, it is a scenario that is currently playing out here in North 

Carolina, as evidenced by this litigation between cable operators such as TWEAN and utility pole owners 

such as Rutherford. 

 

   As a threshold matter, the same structural economic conditions underlying the need for effective 41.

economic regulation of pole attachments apply as much to electric membership corporations such as 

Rutherford as they do to investor owned utilities subject to Section 224 regulation.  From an operational 

perspective, electric cooperatives use the same type of plant, technology, and production techniques to 

provide electricity service to subscribers and in the same basic manner as IOUs.  Moreover, they have 

inherently the same opportunity and incentive to leverage their monopoly ownership and control over the 

existing distribution network of poles – to which third party entities have found it essential to attach – to 

extract excessive rates.  If anything, electric cooperatives have a lower cost structure than IOUs owing to, 

for example, their tax-exempt status and their ability to access low interest borrowing, such that if a free 

                                                      
29 Section 224(c) permits states to assert their own regulatory authority over the rates, terms and conditions of pole 
attachments, overriding the federal preemption and regulatory jurisdiction of the FCC, by certifying with the FCC 
that they have “issued and made effective rules and regulations implementing the States’ regulatory authority over 
pole attachments.” 
30 For a listing of certified states, see FCC States that Have Certified That They Regulate Pole Attachments, WC 
Docket No. 10-101 (rel. May 19, 2010). 
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market for pole attachments existed (which it does not), one would expect to see rates for pole 

attachments charged by cooperatives set at lower levels than those charged by IOUs.  Over the past 

decade or so, this has not been the case, as cooperatives exempt from the pricing constraints mandated in 

Section 224 have been free to raise rates to higher and higher levels vis-à-vis those set for IOUs under 

economic regulation under either federal or state jurisdiction. 

 

  That cooperatives such as Rutherford have historically been excluded from the definition of 42.

utility in the Pole Attachment Act subject to FCC pole regulation, is an issue of jurisdiction and does not 

in any meaningful way refute the applicability of the fundamental economic conditions of demand and 

supply facing cable and other third-party attachers needing access to poles owned by electric 

cooperatives.  Any notion that the market dynamics would be different in the case of a non-profit 

consumer-owned entity such as Rutherford is belied by the monopoly level rate increases recently put 

forth by Rutherford and other electric cooperatives around the country. 

 

  Where competitive market conditions do not exist (as is the case with pole attachments), and in 43.

the absence of effective regulatory involvement, there are no external pressures or self-imposed discipline 

on the utility to constrain the prices it charges for these bottleneck facilities to levels remotely 

approximating marginal costs – the true economic costs to the utility of third party attachment on surplus 

space that would otherwise go unused on its poles.  Under these conditions, it makes no sense to talk in 

terms of a “free market” rate.  Instead, rates are being set in a grossly unbalanced negotiating environment 

where the pole owner, regardless of its size, or organizational charter, has an inordinate amount of 

leverage over third-party attachers and can impose excessive monopoly level rates.  The monopoly pole 

owner always has the upper hand by its ability to threaten, and in the absence of effective regulation, to 

carry out its threat, to remove the third-party attachments from its pole.  

 

 Rutherford’s actions to date are fully consistent with this expected monopoly behavior.  These 44.

actions include unilaterally imposed “take it or leave it” annual rate increases, which have substantially 

raised TWEAN’s pole attachment rate from $5.25 per Rutherford’s prior pole attachment agreement with 

TWEAN effective through at least 2004 to as much as $19.65 for 2013, and Rutherford’s notice of the 

unilateral termination of the prior agreement with TWEAN, and its demand for immediate removal of 

TWEAN attachments if disputed pole rental amounts were not paid in full.31  It should be noted that the 

$14.50 attachment rate being paid by TWEAN since 2009 (subject to true-up and credit for amounts 
                                                      
31 See Defendant Time Warner Entertainment-Advance/Newhouse Partnership’s Answer, Affirmative Defenses And 
Counterclaim To Plaintiff Rutherford Electric Membership Corporation’s Complaint, at 4,8,10-12, 20; see also 
Complaint Ex 2, and 6. 
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overpaid) is well in excess of a just and reasonable cost-based rate calculated using any of the FCC 

formula methodologies, including the old telecom rate formula since rejected by the FCC as producing 

too high a rate vis-à-vis the cable rate.32  Yet, Rutherford appears unsatisfied with anything less than 

being able to extract an excessive monopoly level rate from third party attachers, despite the passage of 

N.C.G.S. §62.350, and despite offers from TWEAN to pay pole attachment rates at reasonable cost based 

rates based on widely accepted FCC methodologies.33 

 

 Indeed, in what would appear on its face to be a total end run around the just and reasonable 45.

language of the applicable law, Rutherford argues in its Complaint that the law’s requirement that just and 

reasonable rates be applied in a nondiscriminatory manner prevents it from charging TWEAN a just and 

reasonable cost based rate (such as based on the FCC’s rate formula), given Rutherford has been 

successful in unilaterally imposing a higher rate on other third party entities.  From an economic and 

public policy perspective, such an argument has absolutely no merit, and is totally inconsistent with 

established public policy in this area.  From an economics and public policy perspective, the concepts of a 

just and reasonable, and nondiscriminatory rate are inextricably tied.  I would certainly agree with the 

notion that a nondiscriminatory rate means that all else being equal, all similarly situated attachers should 

pay at a uniform rate.  However, effective pole regulation dictates that such a uniform rate be set at a just 

and reasonable level, and not one that is excessively and impermissibly high.  

 

 The obvious and appropriate solution to this situation from an economics and regulatory 46.

standpoint, and one that is consistent with the language of the applicable law and established FCC and 

state pole rate regulation, is that rates for all third party attachers be lowered to just and reasonable levels.  

As discussed below, to the extent the Court has any concerns about the impact on Rutherford and its 

members of reducing the high unilaterally imposed pole attachment rates to just and reasonable levels for 

all third party attachers (although as explained below, such concerns would be entirely unwarranted), the 

Court could opt to implement a phased-in reduction in rates, analogous to the FCC’s phase-in of the 

telecom rate pursuant to the 1996 Telecom Act. 

 

 Further, as found by the FCC and the courts on various occasions, rates calculated using the 47.

§224(d) cable formula are subsidy-free, and much more than fully compensatory to the pole owner – 

especially in consideration of the fact that attachers are typically occupying at most one foot of otherwise 

                                                      
32 For example, the currently paid rate of $14.50 rate exceeds the just and reasonable rate calculated using the FCC 
cable formula (see Table 1) by as much as 441% and exceeds even the old Telecom formula by as much as 153%.  
TWEAN has paid the rate of $14.40 since 2009 “subject to true-up.” 
33 See Rutherford Complaint, Exhibit 10 (Letter dated December 20, 2012 from Gardner Gillespie to Joseph Eason). 
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surplus space on the utility’s existing network of poles that would go unused, and that the utility is able to 

impose make-ready charges, over and above the rental rate, to recover any actual out-of-pocket costs 

incurred by the utility in order to accommodate the third party attachment (such as for pole change-out or 

rearrangement).  It is well established that a third party cable attachment occupies a small fraction of the 

space used by the utility itself in the provision of its core electric service, and has correspondingly small 

weight and clearance (both horizontal and vertical) requirements vis-à-vis the electric service.  

Accordingly, to allow Rutherford to charge a third party attachment rate that recovers far in excess of the 

third party’s own proportional share of the cost of the entire pole would produce the perverse result of the 

pole owner being left with a cost responsibility for the pole far less than it own proportional share (i.e., 

relative to its own use requirements of the pole).  In effect, a pole attachment rate based on such a scheme 

would be discriminatory in favor of the pole owner (and/or any of its affiliates which could potentially 

include its own competing broadband service). 

 

   By specifically subjecting electric membership cooperatives to state regulation of pole 48.

attachments pursuant to N.C.G.S. §62.350, the North Carolina legislature correctly recognized that the 

compelling reasons that gave rise to the need for effective regulation of pole attachments are not 

dependent on the organizational charter of the pole-owning utility; as explained earlier, the same 

structural economic conditions apply to electric cooperatives such as Rutherford as they do to IOUs that 

have been subject to the FCC’s pole attachment rules for the past several decades.  To this very point, the 

present exclusion of electric cooperatives from the FCC pole attachment rules governing other electric 

utilities was identified as a “key gap” in its National Broadband Plan Policy Framework.34  In its final 

report to Congress, the FCC expressly concluded “[t]he exclusion of co-operatives from Section 224 

regulation may impede broadband deployment in rural areas” and proposed that “Congress consider 

amending Section 224 of the Act to establish a harmonized access policy for all poles, ducts, conduits and 

rights-of-way” that would apply to currently excluded pole owners including cooperatives such as 

Rutherford. 35 

                                                      
34

 See Press Release, Federal Communications Commission, Options for A National Broadband Plan: Task Force 

Provides Framework for Final Phase in Development of Plan (December 16, 2009) (“The American Recovery and 
Reinvestment Act of 2009 directed the FCC to submit a National Broadband Plan to Congress… that addresses 
broadband deployment, adoption, affordability, and the use of broadband to advance solutions to national priorities, 
including health care, education, energy, public safety, job creation, investment, and others.”)  At its December 16, 
2009 Open Meeting, the FCC presented a “National Broadband Policy Framework” that identified as an option 
under consideration: “amend section 224 to establish a consistent national framework for all poles, ducts, and 
conduit.” 
35 The FCC sent its final report to Congress on March 16, 2010.  Press Release, Federal Communications 
Commission, FCC Sends National Broadband Plan to Congress: Plan Details Actions for Connecting Consumers, 

Economy with 21
st
 Century Networks (March 16, 2010), http://www.fcc.gov/. The Final Report expands on the 

recommendation to amend Section 224 to apply to cooperatives.  See Report at 130-131, inclusive of footnote 32 
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 As a practical matter, the FCC formula methodology is readily applicable to electric membership 49.

corporations such as Rutherford, with only a few straightforward adjustments pertaining to the data inputs 

required as described further below.  The FCC rate methodology relies on the investment and expense 

data utilities maintain in, or derive from, accounting books and records.  For investor-owned electric 

utilities, the FCC relies on uniform accounting data as publically reported in the FERC Form 1 reporting 

system.36   Although electric cooperatives are not required to file Form 1 reports with FERC, the various 

pieces of data necessary to run the FCC rate formula methodology for electric cooperatives are readily 

available, albeit in summary fashion, from the Rural Utilities Services (“RUS”) Financial and Statistical 

Report.  Moreover, based on information provided in response to discovery requests, and as described in 

deposition testimony,37 as a borrower of RUS funds, Rutherford is required to keep detailed accounting 

records in accordance with the RUS system of accounts, which follows the FERC system of accounts.38   

Accordingly, only a few relatively minor adjustments to the formula inputs are needed in applying the 

FCC methodology to Rutherford. 

                                                                                                                                                                           
(“RECOMMENDATION 6.5: Congress should consider amending Section 224 of the Act to establish a harmonized 
access policy for all poles, ducts, conduits and rights-of-way.  
Even if the FCC implemented all of the recommendations related to its Section 224 authority, additional steps would 
be needed to establish a comprehensive national broadband infrastructure policy.  As previously discussed, without 
statutory change, the convoluted rate structure for cable and telecommunications providers will persist.  Moreover, 
due to exemptions written into Section 224, a reformed FCC regime would apply to only 49 million of the nation’s 
134 million poles.  In particular, the statute does not apply in states that adopt their own system of regulation and 
exempts poles owned by co-operatives, municipalities and non-utilities.32  The nation needs a coherent and uniform 
policy for broadband access to privately owned physical infrastructure.  Congress should consider amending or 
replacing Section 224 with a harmonized and simple policy that establishes minimum standards throughout the 
nation—although states should remain free to enforce standards that are not inconsistent with federal law.”); see also 
Footnote 32 (“Nineteen states and the District of Columbia (representing approximately 45% of the U.S. population) 
have exercised this type of “reverse preemption” and have certified that they directly regulate utility-owned 
infrastructure in their regions. See Corrected List of States That Have Certified That They Regulate Pole 

Attachments, WC Docket No. 07-245, Public Notice, 23 FCC Rcd 4878 (WCB 2008).  Section 224(a)(1) expressly 
excludes poles owned by cooperatives from regulation, an exemption that dates back to 1978.  According to the 
National Rural Electric Cooperative Association, electric co-operatives own approximately 42 million poles.  Letter 
from David Predmore, National Rural Electric Cooperative Association, to Marlene H. Dortch, Secretary, FCC, GN 
Docket Nos. 09-47, 09-51, 09-137, WC Docket No. 09-245 (Feb. 26, 2010).  The exclusion of co-operatives from 

Section 224 regulation may impede broadband deployment in rural areas.  For instance, one small broadband cable 
company claims that it ceased offering service in two rural communities in Arkansas because of an increase in pole 
attachment rates by unregulated electric cooperatives that owned the poles in those communities.  Letter from 
Bennett W. Hooks, Jr., Buford Media Group, LLC, to Bernadette McGuire-Rivera, Assoc. Adm’r, Office of 
Telecom. & Info. Admin., Dep’t of Comm. (Apr. 13, 2009) at n.2, 3, available at 

http://www.ntia.doc.gov/broadbandgrants/ comments/79C5.pdf.”) (emphasis added). 
36 For telephone utilities, the FCC relies on uniform system of accounting information as reported in the FCC’s 
ARMIS database. 
37 See 30(b)(6) Deposition Testimony of Jane Hall at 22-28 (at 22: “Q: And does Rutherford follow RUS accounting 
standards?  A. Yes, sir.  Q: And does it use the RUS accounts as set forth in the Code of Federal Regulations? A. 
Yes, Sir.”); (at 28: “Q: So, in other words, Rutherford will follow the guidance of the CFR in deciding what items of 
investment and expenses are captured in the RUS accounts?  A. That is correct.”) 
38 See 7 CFR Part 17.67. 
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   The first adjustment pertains to the application of an appurtenance factor to the net investment in 50.

bare pole figure used in the calculation of the net bare pole cost component of the formula.  The FCC 

methodology applies a presumptive reduction of 15% to the net investment figure associated with 

Account 364 pertaining to Poles, Tower, and Fixtures to account for appurtenances directly attributable to 

the core electric service and which attachers do not use.  However, as with all FCC presumptions, the 

rules allow the substitution of actual utility data where it is available and can be supported.  In the case of 

Rutherford, the Work Order Plant Ledger reports provided in response to discovery requests contained 

detailed information that separately identified major appurtenances such as cross arms.  Accordingly, in 

lieu of using the standard 15% reduction factor, my calculations rely on the actual investment amounts 

reported for poles in the Work Order Plant Ledger reports provided by Rutherford, exclusive of major 

appurtenances separately identified on those reports, subject to an adjustment for minor appurtenances not 

separately tracked, of 5%. 

 

   The second adjustment pertains to taxes.  Taxes come into play in the formula in both the 51.

calculation of net investment figures used in the formula, which are calculated net of any accumulated 

deferred taxes, and in the calculation of the tax element of the carrying charge factor.  In the case of net 

investment, because electric cooperatives are not subject to income taxes as would be an IOU, they have 

no reportable accumulated deferred taxes.  Therefore, in applying the FCC methodology to electric 

cooperatives, the calculation of net investment for pole plant, as is the case for aggregate plant accounts 

used in the calculation of the various carrying charge elements, is calculated by deducting accumulated 

depreciation alone from gross plant investment.  In the case of the tax element of the carrying charge 

factor, because electric cooperatives are not subject to income taxes, only a subset of the tax accounts 

included under the FCC methodology in the tax component of the carrying charge factor are potentially 

applicable to electric cooperatives.  In the case of Rutherford, there do not appear to be any applicable 

taxes to include. 

 

   The third adjustment pertains to the rate of return input.  Under the FCC methodology, this 52.

element of the carrying charge factor allows the utility to recover a normal or fair (economic) return on 

capital from third-party attachers over and above actual cost recovery.  For an IOU, the capital cost 

element of the CCF component of the rate formula is the most current authorized rate of return set by a 

state regulatory commission or, in the absence of one, an FCC default rate of return based on the weighed 

cost of debt and equity determined in the last FCC return proceeding.  Because electric cooperatives are 

not subject to rate of return regulation, have no allowed rate of return, and face a different set of capital 

costs than IOUs, it is necessary and economically appropriate to substitute an effective “rate of return” in 
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lieu of either an allowed rate of return set by a regulatory commission or the FCC default in order to 

calculate a maximum pole rate applicable to electric cooperatives.  As acknowledged by Jane Hall in her 

30(b)(6) deposition, Rutherford does not need to access capital equity markets.  Its sole source of capital 

funding is through debt and borrowed funds primarily obtained from the RUS at interest rates in the range 

of 3.5 to 4.0 percent.39  Since Rutherford faces no actual equity risk, an economically appropriate 

approach would be to use a “rate of return” that reflects its cost of debt, as measured by its booked 

interest expenses.  Such debt costs reflect the true opportunity cost of money as it would represent the 

actual financing costs that an electric membership corporation such as Rutherford incurs in the 

construction of the fixed assets underlying the net investment carried on its books.  For this reason, in my 

opinion, the cost of debt is the most reasonable proxy for the rate of return component of the rate formula, 

and accordingly, and consistent with the actual equity risk facing an electric cooperative, I have 

calculated a “rate of return” based on recorded interest expenses reported in the RUS Form 7, effectively 

using the cooperative’s actual cost of long term debt as a proxy for the cost of equity, 40 that falls within 

the 5% to 6% range, right in line with the cost of debt Rutherford identified in its 30(b)(6) deposition 

testimony.41 

 

   The fourth adjustment pertains to the Administrative and General element of the carrying charge 53.

factor.  The FCC methodology calculates this element by taking a broad set of expense account figures 

per FERC Form 1 (Accounts 920-931, 935)42 and dividing them by net plant in service for total electric 

plant.  In calculating this element of the CCF, my calculations use the total net plant in service figure for 

Rutherford as reported on the RUS Form as the denominator.  Because this denominator may be at a more 

                                                      
39 See 30(b)(6) Deposition of Jane Hall at 21. 
40 The methodology I have employed is supported by the findings of the Indiana Utility Regulatory Commission 
(IURC) in a pole complaint proceeding involving a cooperative (Kankakee Valley Rural Membership Corporation) 
in which it specifically addressed the appropriate rate of return applicable to a cooperative: 

We find, however, that there is some risk for owners of a co-op losing a portion of their equity deposited in 
the co-op and, therefore, a cost of equity should be determined.  Among the measures that could be used 
include the cost of debt, the rate of inflation, risk-free rate or a yield on long term securities such as 
government or corporate bonds.  KVREMC, by using the cost of debt to determine the cost of capital, 
assumes the cost of debt is equal to the cost of capital.  Based on the evidence of record, and as proposed 
by KVREMC, we find the cost of debt (4.93%) to be the closest approximation to the cost of equity.  See 
Indiana Utility Regulatory Commission, Cause No. 42755, at 18. 

My use of the cost of debt as the appropriate proxy for the rate of return applicable to electric coops is also 
consistent with the approach taken by Staff of the Virginia State Corporation Commission in a case involving 
NTELOS Telephone Inc.  See Testimony of Rosemary M. Henderson at 6, in PUE-2011-00033, recognizing the use 
of the cost of debt will “permit coverage for all the costs, without subsidy from the cooperative members.”  
41 See 30(b)(6) Deposition of Jane Hall at 21. 
42 These expenses include those booked to Accounts 920 (administrative and general salaries, including officer 
salaries), 921 (office supplies and expenses, including telephone and court-related expenses), 923 (outside services 
employed, including attorney fees and audit expenses), 924 (Property Insurance), 925 (Injuries and Damages), 926 
(employee pensions and benefits, including health insurance related expenses), and 930 (miscellaneous general 
expenses, including general advertising, bank service fees, and association dues). 
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aggregate level than the net plant in service for electric plant, in conformance with the principle of 

matching levels of aggregation between expenses (used in the numerator of the CCF element) and the net 

investment (used in the denominator of the CCF element) inherent in the FCC methodology, and to be 

most generous to Rutherford in the inclusion of common overhead type expenses, I have included in the 

calculation of this carrying charge element three other additional expense categories reported on the RUS 

Form 7, over and above those included in the line item specifically labeled “Administrative and General 

Expense.”  The three additional expense accounts included in my rate formula calculations are Customer 

Accounts Expense, Customer Service and Informational Expense, and Sales Expense.  

 

   As with the accounts included in the FCC methodology for the Administrative and General 54.

element of the CCF, there are likely many costs contained within the included accounts (even before the 

addition of the three additional expense accounts) that are not related to pole attachment, and that the 

utility should not be allowed to recover from attachers based on fundamental economic principles of cost 

causation.  Some non-cost causative expenses are nevertheless included in the FCC formula in 

recognition of the desirability of minimizing the costs of regulation, i.e., so that the FCC does not have to 

monitor whether the proper costs are “backed out” of a particular FERC or ARMIS account (in the case of 

a telephone company).  The fact that the FCC formula methodology builds in substantive areas of over-

recovery of costs in this CCF also counters arguments by utilities that the formula may omit some 

incidental costs elsewhere. 



 

 -27-  
   
 

V. CALCULATIONS OF RUTHERFORD’S MAXIMUM JUST AND REASONABLE POLE 

ATTACHMENT RENTAL RATES UNDER FCC CABLE AND TELECOM FORMULA 

METHODOLOGY 

 
 For purposes of this assignment, I have calculated three sets of rates – one using the FCC cable 55.

formula, one using the current Telecom Formula (adopted by the FCC in April 2011), and another using 

the old FCC telecom formula, for each of the years 2010-2013 (using data for years ending 2009-2012).  

For the reasons discussed above however, in my opinion, the maximum just and reasonable pole rental 

rate for Rutherford pursuant to N.C.G.S §62-350 for all communications attachments should be based on 

the cable rate formula which employs a more economically appropriate proportionate-use cost allocation 

method.  To reiterate, both the FCC cable and telecom formulas are identical with respect to the first two 

components of the formula, differing only with respect to the third, i.e., space allocation factor.  Under 

either formula, once the appropriate pieces of input data are properly identified, the calculation of the 

maximum just and reasonable rate using the FCC methodology is a straightforward multiplication of the 

three major formula components:  net bare pole cost times carrying charge factor times space allocation 

factor.   Attachment 3 to this Report provides an illustrative set of the rate calculations I have performed 

for rate year 2010 (using data for year ending 2009).43   

 

 Summary tables containing the three major formula components along with the resulting 56.

maximum just and reasonable rental rates they produce are presented in Tables 3 - 5 on the following 

page, as calculated using the FCC cable formula, the current telecom Formula, and the old FCC telecom 

formula, respectively.   As noted earlier, the space factor component of the telecom factor varies inversely 

with the number of attaching entities.  In the absence of actual data on the number of attaching entities or 

a statistically reliable sampling of poles for the relevant population of joint use poles, the FCC 

methodology presumes an average number of attaching entities of 3 for areas classified as rural such as 

Rutherford.  For illustrative purposes, the telecom formula was also calculated assuming an average 

number of attaching entities of 2 (the minimum number of entities for the relevant population of joint use 

poles, since by definition joint use poles are poles on which there is at least one third party attachment) as 

well as an intermediate value of 2.5.  A comparison of the results obtained from these various scenarios 

are presented in Tables 6 and 7, for the current and old telecom rate formulas, respectively. 

                                                      
43 Calculations for all rate years 2010-2013 are available in Kravtin Workpapers in their native Excel files. 
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Table 3  
Maximum Just and Reasonable  

Pole Attachment Rental Rates for Rutherford 
Under FCC Cable Formula Methodology 

 

Data Year Ending 2009 2010 
 

2011 2012 

Net Inv Per Bare Pole $178.73 
 

$179.40 
 

$182.43 
 

$186.29 
 

 x  Carrying Charges 20.2% 
 

19.29% 
 

19.05% 
 

19.16% 
 

 x   Space Factor  7.41% 
 

7.41% 
 

7.41% 
 

7.41% 
 

 = Rental Rate $2.68 $2.56 $2.57 $2.64 

 

Table 4  
Maximum Just and Reasonable  

Pole Attachment Rental Rates for Rutherford 
Under FCC Current Telecom Formula Methodology at 3 Att. Entities 

Data Year Ending 2009 2010 
 

2011 2012 

Net Inv Per Bare Pole $178.73 
 

$179.40 
 

$182.43 
 

$186.29 
 

 x  Carrying Charges 20.2% 
 

19.29% 
 

19.05% 
 

19.16% 
 

 x   Space Factor  15.83% 
 

15.83% 
 

15.83% 
 

15.83% 
 

x Cost Factor  44% 44% 44% 44% 

 = Rental Rate $2.52 $2.41 $2.42 $2.49 

 

Table 5  
Maximum Just and Reasonable  

Pole Attachment Rental Rates for Rutherford 
Under FCC Old Telecom Formula Methodology at 3 Att. Entities 

Data Year Ending 2009 2010 
 

2011 2012 

Net Inv Per Bare Pole $178.73 
 

$179.40 
 

$182.43 
 

$186.29 
 

 x  Carrying Charges 20.2% 
 

19.29% 
 

19.05% 
 

19.16% 
 

 x   Space Factor  15.83% 
 

15.83% 
 

15.83% 
 

15.83% 
 

 = Rental Rate $5.73 $5.48 $5.50 $5.65 
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Table 6  
Maximum Just and Reasonable  

Pole Attachment Rental Rates for Rutherford 
Under FCC Current Telecom Formula Methodology 

At Varying Number of Attaching Entities 
Data Year Ending 2009 2010 

 
2011 2012 

 Average Number of 
Attaching Entities: 

 
 

   

3.0 $2.52 $2.41 $2.42 $2.49 

2.5 $2.94 
 

$2.82 $2.83 $2.91 

2.0 $3.58 $3.43 $3.44 $3.53 

 

Table 7  
Maximum Just and Reasonable  

Pole Attachment Rental Rates for Rutherford 
Under FCC Old Telecom Formula Methodology  

At Varying Number of Attaching Entities 
Data Year Ending 2009 2010 

 
2011 2012 

 Average Number of 
Attaching Entities: 

 
 

   

3.0 $5.73 
 

$5.48 $5.50 $5.65 

2.5 $6.69 
 

$6.40 $6.43 $6.60 

2.0 $8.14 $7.79 $7.82 $8.03 

 

 In my opinion, rates set higher than the maximum just and reasonable rates identified in Table 3 – 57.

7 above, are inconsistent with the just and reasonable standard set forth in N.C.G.S. 62.350 and Section 

224 of the Communications Act to which it refers.  This is especially the case with the rates presented in 

Tables 5 and 7 which are calculated using the old telecom formula, which, as of April 2011, the FCC no 

longer relies on for the very reason that it has produced rates that are too high vis-à-vis the cable rate – a 

rate repeatedly found by the FCC and the courts to be much more than fully compensatory to pole 

owners. 
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VI. CALCULATION OF DAMAGES  (OVERPAYMENTS BY TWEAN)  

 

  As an electric membership corporation in North Carolina, Rutherford is not permitted to charge 58.

third-party rental rates for communications attachments that are any higher than the just and reasonable 

rates determined in accordance with applicable law.  It is my opinion that any theoretical damages due 

Rutherford relating to any potential underpayments, or due TWEAN relating to any potential 

overpayments, cannot themselves be calculated based on rates any higher than the maximum permissible 

rates that a correct application of the FCC formula methodology would produce, subject to the application 

of an economically appropriate interest rate on underpaid or overpaid amounts consistent with FCC rules.  

To the extent damages are awarded, they should be based upon the true differences between amounts paid 

and amounts owed based on permissible just and reasonable rates.  They should not be calculated based 

on artificial amounts calculated based on the excessively high rates unilaterally imposed by Rutherford or 

calculated by Rutherford based on non-sanctioned formulas such as the so-called “telecom plus” 

formula44 designed to maximize pole revenues rather than set just and reasonable rates consistent with the 

public interest.  To do so would be entirely at odds with the underlying foundation and purpose of 

effective pole regulation. 

 

  The generic formula for determining theoretical damages allows for the possibility of either 59.

overpayments or underpayments by TWEAN relative to the maximum permissible just and reasonable 

rate, and accumulating those amounts over the period at issue (i.e., 2010-2013), at a reasonable, 

economically appropriate interest rate.  It is also my understanding that the amounts paid by TWEAN to 

Rutherford for communications attachments during this period were based on a per attachment rate of 

$14.50 (subject to true-up and credit for amounts overpaid).45  This rate exceeded the maximum 

permissible just and reasonable rate as determined under any of the FCC rate formula methodologies 

including the cable, the current telecom, or even the old telecom formula calculated at the minimum 

average number of attaching entities, for all four years.  (See Tables 3-7).  Accordingly, the damages 

calculated in this report represent amounts due TWEAN as determined by the difference between 

amounts TWEAN should have paid Rutherford annually for the rate years 2010-2013 (based on the 

maximum permissible rates) and the higher amounts TWEAN actually paid subject to true-up (based on 

the $14.50 rate unilaterally imposed by Rutherford in 2010), subject to an economically appropriate 

interest charge. 

 

                                                      
44 See 30(b)(6) Deposition of Thomas Haire at 108-109. 
45 See Exhibit 8 to Rutherford Complaint, Letter dated August 23, 2010 from Gardner Gillespie to Colon Saunders. 
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  While the FCC provides for the application of interest charges to disputed pole rental amounts 60.

such as those at issue in this litigation, the FCC has specifically found those interest charges should be 

limited to the rates established and published by IRS charges for underpayments and overpayments.46   By 

contrast, in its Complaint, Rutherford makes reference to rendered invoices to TWEAN for alleged unpaid 

balances, that include interest on those balances accruing at 1½% per month (18% per annum) which it 

characterizes as “late fees.”47 As a threshold matter, the unpaid amounts by TWEAN are not reasonably 

considered “late;” as set forth in numerous pieces of correspondence between TWEAN counsel and 

Rutherford, they are amounts disputed by TWEAN pursuant to applicable law. 

 

 Secondly, an interest rate of 18% far exceeds the applicable interest rates for under or 61.

overpayments established by the IRS, which fall between 3% and 4% for this period.48  Finally, because 

the damages at issue in this case are amounts owed TWEAN, application of the lower IRS interest rate 

actually works to the benefit of Rutherford.  Of course, the principle is the same regardless of which party 

to the transaction the interest charge is applied; namely, that any such interest charges applied to disputed 

amounts should not be set at unreasonably high or punitive levels, but rather to reasonably reflect an 

objective measure of the time value or opportunity of money. 

 

 I have performed calculations of the damages in the manner described above, and the results of my 62.

analysis are presented in Table 8 on the following page.  I have performed three sets of calculations 

corresponding to the different FCC rate formula methodologies identified in this report, i.e., the cable 

rate, the current telecom rate, and the old telecom rate, and in the case of the telecom rate formula, for 

varying number of attaching entities.        

 

 

 

                                                      
46 See In the Matter of Mile Hi Cable Partners, L.P.; Mountain States Video, Inc., d/b/a TCI of Colorado, Inc.; 

United Cable Television of Colorado, Inc., d/b/a TCI of Colorado, Inc.; TCI Cablevision of Colorado, Inc.; 

Heritage Cablevision of Tennessee, Inc.; and TCI Cablevision of Florida, Inc., Complainant  v. Public Service 

Company of Colorado,  Respondent. File No. PA 98-003, Order released June 30, 2000, ¶14 (“We believe that a 
reasonable penalty for unauthorized attachments will not exceed an amount approximately equal to the annual pole 
attachment fee for the number of years since the most recent inventory or five years, whichever is less, plus interest 
at a rate set for that period by the Internal Revenue Service (“IRS”) for individual underpayments pursuant to 
Section 6621 of the Internal Revenue Code.”). 
47 See Exhibit 6 to Rutherford Complaint, Letter dated March 10, 2010, from Colon Saunders to Nester Martin. 
48 http://www.irs.gov/pub/irs-drop/rr-13-06.pdf. 
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Table 8  
Calculation of Damages Based on Overpayments by TWEAN In Relation to Just and 

Reasonable Amounts Owed 2010-2013 

Based on difference between 
rate paid by TWEAN and: 

Cumulative 
Overpayments by 

TWEAN 

Cumulative Interest 
Owed at IRS 

Under/Overpayment 
Rate 

Total Cumulative 
Amounts Owed 

TWEAN 

FCC Cable Rate $344,127 $30,448 $374,575 

    

FCC Telecom @ 3.0 AE $348,550 $30,844 $379,395 

FCC Telecom @ 2.5 AE $336,510 $29,779 $366,289 

FCC Telecom @ 2.0 AE $318,523 $28,177 $346,700 

    

Old FCC Telecom @ 3.0 AE $257,741 $22,783 $280,524 

Old FCC Telecom @ 2.5 AE $230,469 $20,366 $250,835 

Old FCC Telecom @ 2.0 AE $189,416 $16,722 $206,138 

Source: Kravtin Workpapers. 

 

VII. IMPACT OF JUST AND REASONABLE RATES ON RUTHERFORD AND ITS CUSTOMERS 

 

 

 Rutherford and its customers/ members stand to benefit directly from the shared use of utility 63.

poles by third party attachers.  The contribution received by Rutherford for the use of otherwise available 

surplus capacity, or to its capital program, through the process of make-ready (including pole 

replacement) at the attacher’s expense, translate into reduced utility expenditures needed to be recovered 

through electricity rates.  In addition, as discussed further below, as consumers of communications 

services, Rutherford’s customers are also the beneficiaries of lower rates and expanded and/or advanced 

service offerings in the convergent communications marketplace and the growing number of markets 

dependent on advanced broadband services.  The sharing of the utility’s pole network – an asset that has 

historically been paid for and maintained primarily using electricity customer dollars as is appropriate 

from a cost causative perspective – allows for more effective utilization of the asset, and hence a means of 

effectively enhancing the return on patronage dollars. 
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 On the other hand, the negative economic impact of high pole attachment rates in the broadband 64.

services market is magnified by the little to any offsetting societal value gained in the electric distribution 

market, where very different economic conditions exist.  These conditions include: 

 

• The true marginal costs of pole attachments (i.e., the costs that truly, but for the existence of third 

party attachers, would not otherwise exist for the utility in providing its core electric distribution 

service) are extremely small when one looks at costs that are not already recovered in the set of 

make-ready or direct reimbursable fees the utilities charge attachers.49  This means, even if there 

were no third party attachers, the electric distribution company’s actual pole attachment related costs 

would not go down much at all.50   

 

• The impact of pole attachment revenues on a per electric subscriber or per kilowatt hour basis is very 

small (in contrast to the relatively large impact per broadband subscriber).  For example, for 2013, 

Rutherford’s total projected annual pole attachment revenues of approximately $1-million 

constituted less than 1% of Rutherford’s $124-million in annual revenues from sales of electric 

energy.51 

 

• The demand for electric distribution service is not price sensitive; it is what economists refer to as 

inelastic demand, meaning even if the impact of pole attachment revenues per electric subscriber 

was significant (which it is not) and even if it could be shown that electric rates charged by 

Rutherford would actually go down in response to changes in pole attachment rates (which is 

unlikely), it would not cause that subscriber to increase his or her demand for electricity. By 

contrast, the demand for broadband is sensitive to changes in price such that lower rates would, all 

else being equal, increase the demand for service, which in turn would help lower costs per 

subscriber and promote broadband deployment.  Thus, as potential subscribers of broadband and 

associated advanced services, Rutherford’s customers stand to benefit as much or more from a lower 

                                                      
49 Along with the FCC and others, I have previously measured these recurring marginal costs to be in the range of 
$1.00 to $1.50 annually per attachment for electric utilities. 
50 Actually, for the reasons delineated above, the electric company and its customers would be much worse off 
without third party attachers.  Under the FCC methodology, as demonstrated by economics, and as found by the 
courts, third party attachers pay much more than the marginal costs, thereby providing a significant contribution to 
the electric company’s overhead costs, especially taking make-ready charges into account.  Moreover, through 
make-ready charges, third party attachers pay the total out-of-pocket costs to install taller and stronger poles when 
required to accommodate their attachments.  These poles remain fully owned by the utility, which benefits 
additionally by the revenues it can earn by renting out space to other attachers or by savings to its own capital 
upgrade programs. 
51 See REMC_E_005639, RUS Form 7. 
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pole attachment rate such as the cable rate that encourages a lower price for such broadband services 

than from a higher rate that will stifle broadband competition, deployment and adoption. 

 

• There is no evidence from utilities of which I am aware that demonstrates the process by which 

electric customers would receive an actual benefit if pole rentals from cable companies increase.  

That holds equally true for electric membership cooperative like Rutherford that retain a substantial 

amount of its earnings.  For example, for year ending December 31, 2012, the RUS Form 7 shows 

Rutherford to have retained earnings in the form of patronage capital of approximately $100-million, 

as further evidenced in a 40% ratio of Margins & Equities as Percent of Assets.52 

 

 For all the aforementioned reasons, the pole owners and their customers have much to gain, and 65.

little if any to lose, from a pole attachment rate set equal to the cable rate.  This finding is corroborated by 

the fact that the National Association of State Utility Consumer Advocates (“NASUCA”), a public 

interest group representing the interest of all consumers, including cable, telephone and utility ratepayers, 

has consistently supported the cable rate, including its most recent recommendation to the FCC to adopt a 

unified cable rate as the best way to balance interests of the various consumer constituencies.53  Similarly, 

the vast majority of utility commissions in states certified to regulate pole attachment rates, expressly 

charged, pursuant to Section 224(c)(2)54 to take into the account the impact on utility customers, have 

applied a uniform pole attachment rate based on the cable rate, or close variations of it.  

 

 Notwithstanding the many reasons suggesting little if any negative impact on Rutherford or its 66.

customers of lowering the pole attachment rate from the unilaterally imposed rate of $19.65 to a just and 

reasonable rate level (indeed as pointed out, the facts strongly indicate a net positive impact), to the extent 

the Court found a basis for some concern at the magnitude of the rate reduction associated with the 

implementation of a just and reasonable rate for third party attachments in terms of the potential impact 

on Rutherford and its customers, the Court could mitigate any potential impact by allowing for a phase-in 

                                                      
52 See 30(b)(6) Deposition of Jane Hall at 31-36. 
53 Reply Comments of The National Association of State Utility Consumer Advocates in FCC Docket 07-245, filed 
Apr. 22, 2008, at 1-2, 5 (“This rate was upheld against challenges that it was confiscatory.  Thus this is the rate that 
should be used for all pole attachments, regardless of the exact service provided over the attachment, and regardless 
of the identity of the attacher….  Equally importantly, the Commission must not increase the rate paid by broadband 
service providers because this would be contrary to ‘the nation’s commitment to achieving universal broadband 
deployment and adoption.”). 
54 47 U.S.C. § 224(c)(2) (“Each State which regulates the rates, terms, and conditions for pole attachments shall 
certify to the Commission that … it does consider the interests of the subscribers of the services offered via such 
attachments, as well as the interests of the consumers of the utility services.”). 
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of the lower rate, analogous to the 5-year phase-in policy adopted by the FCC in connection with the 

implementation of telecom rate formula pursuant to the 1996 Telecommunications Act.55 

 

VIII. CONCLUSION  

 

 For the reasons set forth in this report, rates set any higher than the just and reasonable rates I have 67.

calculated in accordance with the widely accepted FCC rate formula methodology, would fail to serve the 

public interest purposes of effective pole rate regulation.  These public interest considerations include the 

protection of cable operators and other third-party attachers against monopoly abuses of pole-owning 

utilities with regard to the attachment of their wires to existing utility pole networks, an essential input to 

the provision of new and advanced broadband services.  In this important context, lower pole attachment 

rates that promote competition and the deployment of broadband deployment services – now widely 

acknowledged to be key to an area’s economic development and to the economic, health and overall 

wellbeing of its residents and businesses – provide a strong public interest benefit.  

 

 From an operational perspective, electric cooperatives use the same type of plant, technology, and 68.

production techniques to provide electricity service to subscribers and in the same basic manner as their 

investor-owned utility counterparts.  Moreover, they have inherently the same opportunity and incentive 

to leverage their monopoly ownership and control over the existing distribution network of poles as do 

IOUs subject to the FCC pole regulation.  Indeed, if anything, electric cooperatives have a lower cost 

structure than IOUs owing to their lower capital costs (i.e., their tax-exempt status and their ability to 

access low interest borrowing), such that if a free market for pole attachments existed (which it does not), 

one would expect to see rates for pole attachments charged by cooperatives set at lower levels than those 

charged by IOUs.  

 

 That cooperatives such as Rutherford have historically been excluded from the definition of utility 69.

in the Pole Attachment Act subject to FCC pole regulation, is an issue of jurisdiction and does not in any 

meaningful way refute the applicability of the fundamental economic conditions of demand and supply 

facing cable and other third-party attachers needing access to poles owned by electric cooperatives – a 

point well demonstrated by the monopoly level rate increases unilaterally imposed by Rutherford and 

many other electric cooperatives around the country in recent years.  To this very point, the present 

                                                      
55 See Section 1.1409, subsection (f) of the FCC’s Rules (47 C.F.R. Part 1), as amended: (“Any increase in the rates 
for pole attachments that result from the adoption of such regulations shall be phased in over a period of five years 
beginning on the effective date of such regulations in equal annual increments.”). 
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exclusion of electric cooperatives from the FCC pole attachment rules governing other electric utilities 

was identified as a “key gap” in its National Broadband Plan Policy Framework, and the very fact that the 

North Carolina legislature subjected electric membership cooperatives to state regulation of pole 

attachments pursuant to §62.350. 

 

 In my opinion, and one shared by the FCC in its recent pole proceeding, while the old §224(e) rate 70.

historically has been considered to satisfy a just and reasonable standard for attachments classified as 

telecom pursuant to federal statute, that rate is less economically efficient and conducive to the key public 

policy goals of promoting competition and the deployment of new or advanced internet or other 

broadband services than the §224(d) rate.   Accordingly, and for the reasons explained in this report, in 

my opinion, the maximum just and reasonable rate that Rutherford should be permitted to charge third 

party attachers should be based on the §224(d) cable rate formula methodology for all manner of 

communications attachments.  

 

 That the maximum just and reasonable rates produced by a proper application of §224(d) and (e) 71.

calculated using economically appropriate data inputs are lower than the rate levels previously 

“negotiated” between other pole-owning cooperatives or other utilities and the cable company, and/or so-

called “market benchmark” rates set by other monopoly pole owners, is not a valid economic or public 

policy concern.  The latter rates do not reflect “free market” rates at all.  Rather, they reflect prices set in a 

grossly unbalanced market environment where the pole owner, regardless of its size or organizational 

structure, has an inordinate amount of leverage over third-party attachers, and where, if unchecked by 

effective pole regulation, it can impose excessive monopoly-level rates.  Absent price constraints imposed 

by regulation, the pole-owning utility has the upper hand in any “negotiation” or rate-setting process 

between the pole owner and the attacher. 

 

 For these reasons, rates set during such a process (including the $14.50 rate unilaterally imposed 72.

by Rutherford that TWEAN has been paying since 2010 subject to true-up and credit for amounts 

overpaid) do not represent appropriate benchmarks for comparison of just and reasonable pole attachment 

rates.  Nor are rates that build in subjective increases and yearly escalation factors into the contract rate 

over and above the calculated formula rates, such as those unilaterally proposed by Rutherford for 

moving forward, appropriate benchmarks.  Especially given the facts that the Section 224 formulas were 

designed to produce maximum just and reasonable rates, are already much more than fully compensatory 

to the utility, and the utility additionally recovers make ready charges that apply over and above the 

annual rental rate. 
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 A much better benchmark rate to consider are the rates charged by IOUs operating in the state of 73.

North Carolina that are subject to federal Section 224 pole regulation, given the homogeneity of pole 

plant, i.e., in more layman’s terms, “a pole is a pole.”  Other than a change in the corporate ownership of 

these poles, these poles are the same poles, and subject to the same fundamental conditions of supply.  

There is no valid economic basis for the magnitude of disparity between the IOU and cooperative pole 

attachment rate other than the absence of effective pole regulation in the case of the latter.  For the 

reasons noted above, the average rate charged by IOUs in the state should be at the upper bound of a just 

and reasonable pole attachment rate for an electric membership corporation. 

 

 Excessive rates such as typically sought by monopoly pole owning utilities, and Rutherford 74.

appears to be following the same playbook, do not serve the public interest of society generally or of their 

particular members.  To the contrary, excessively high rates (vis-à-vis the competitive level) do not serve 

the public good.  The public interest is best served by lower rates that best promote efficient use of 

resources at the overall least cost to the economy, effective competition, and the widespread deployment 

of new, advanced broadband services at a more affordable cost.  This is particularly the case in rural or 

less densely developed areas where underlying economic conditions for deployments tend to be more 

unfavorable, but the benefits to the consuming public as great or greater. 

 

 In conclusion, for the reasons set forth in this report, pole attachment rates that are excessively 75.

high relative to just and reasonable rates consistent with well established and widely adopted FCC pole 

rate methodology fail to meet the just and reasonable standard mandated pursuant to N.C.G.S.§62.350.  

Further, in my opinion, rates set at levels calculated under a proper application of the FCC cable rate 

formula, such as presented in my report, would be the most economically efficient and best for promoting 

competition, and broadband service deployment and innovation.  To allow an electric cooperative to 

charge excessively high rates relative to widely accepted §224 rate benchmarks serves the very limited 

private financial interest of the cooperative, but not the public interest, as it will deprive citizens of the 

state of North Carolina served by Rutherford of important economic development benefits that broadband 

is now commonly acknowledged to provide. 
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I declare under penalty of perjury that the foregoing is true and correct.   

 

Executed on:  July 10, 2013  _____________________________ 

      Patricia D. Kravtin 
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         Kravtin Attachment 1 
 

Patricia D. Kravtin 
57 Phillips Avenue 

Swampscott, MA 01907 
781-593-8171 

pdkravtin@comcast.net 
     

Summary Consulting economist with specialization in telecommunications, cable, and 
energy markets.  Extensive knowledge of complex economic, policy and 
technical issues facing incumbents, new entrants, regulators, investors, and 
consumers in rapidly changing telecommunications, cable, and energy 
markets.   

Experience CONSULTING ECONOMIST 
2000–Present         Independent Consulting Swampscott, MA  

• Providing expert witness services and full range of economic, policy, and 
technical advisory services in the telecommunications, cable, and energy 
fields. 

 

SENIOR VICE PRESIDENT/SENIOR ECONOMIST 
1982–2000             Economics and Technology, Inc.      Boston, MA 

• Active participant in regulatory proceedings in over thirty state 
jurisdictions, before the Federal Communications Commission, Federal 
Energy Regulatory Commission, and other international regulatory 
authorities on telecommunications, cable, and energy matters. 

 

• Provided expert witness and technical advisory services in connection       
with litigation and arbitration proceedings before state and federal 
regulatory agencies, and before U.S. district court, on behalf of diverse 
set of public and private sector clients (see Record of Prior Testimony). 

 

• Extensive cable television regulation expertise in connection with 
implementation of the Cable Act of 1992 and the Telecommunications 
Act of 1996 by the Federal Communications Commission and local 
franchising authorities. 

 

• Led analysis of wide range of issues related to:  rates and rate policies;     
cost methodologies and allocations; productivity; cost benchmarking;        
business case studies for entry into cable, telephony, and broadband  
markets; development of competition; electric industry restructuring; 
incentive or performance based regulation; universal service; access  
charges; deployment of advanced services and broadband technologies;    
and access to pole attachments and other rights-of-way. 
 

• Served as advisor to state regulatory agencies, assisting in negotiations    
with utilities, non-partial review of record evidence, deliberations and 
drafting of final decisions. 

 

• Author of numerous industry reports and papers on topics including     
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market structure and competition, alternative forms of regulation, 
patterns of investment, telecommunications modernization, and 
broadband deployment (see listing of Reports and Studies). 

 

• Invited speaker before various national organizations, state legislative 
committees and participant in industry symposiums.  
 

• Grant Reviewer for Broadband Technology Opportunities Program    
(BTOP) administered by National Telecommunications and Information    
Administration (NTIA), Fall 2009. 

  

 
RESEARCH/POLICY ANALYST 
1978–1980             Various Federal Agencies Washington, DC 

• Prepared economic impact analyses related to allocation of frequency 
spectrum (Federal Communications Commission). 

 

• Performed financial and statistical analysis of the effect of securities 
regulations on the acquisition of high-technology firms (Securities and 
Exchange Commission). 

 

• Prepared analyses and recommendations on national economic policy     
issues including capital recovery (U.S. Dept. of Commerce). 

  

Education 1980–1982         Massachusetts Institute of Technology         Boston, MA 

• Graduate Study in the Ph.D. program in Economics (Abd).  General 
Examinations passed in fields of Government Regulation of Industry, 
Industrial Organization, and Urban and Regional Economics. 

 

• National Science Foundation Fellow. 

1976–1980         George Washington University Washington, DC 

• B.A. with Distinction in Economics.  Awarded Phi Beta Kappa, Omicron 
Delta Epsilon (for high scholastic achievement in Economics).  Recipient   
of four-year honor scholarship. 

 

Prof. Affiliation American Economic Association 
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Reports and Studies (authored and co-authored) 
 

Report on the Financial Viability of the Proposed Greenfield Overbuild in the City of Lincoln, California, 
prepared for Starstream Communications, August 12, 2003. 
 
“Assessing SBC/Pacific’s Progress in Eliminating Barriers to Entry, The Local Market in California is Not 
Yet ‘Fully and Irreversibly Open,” prepared for the California Association of Competitive 
Telecommunications Companies (CALTEL), August 2000. 
 
“Final Report on the Qualifications of Wide Open West-Texas, LLC for a Cable Television Franchise in 
the City of Dallas,” prepared for the City of Dallas, July 31, 2000. 
 
“Final Report on the Qualifications of Western Integrated Networks of Texas Operating L.P. For a Cable 
Television Franchise in the City of Dallas,” prepared for the City of Dallas, July 31, 2000. 
 
“Price Cap Plan for USWC: Establishing Appropriate Price and Service Quality Incentives in Utah” 
prepared for The Division of Public Utilities, March, 2000. 
 
“Building a Broadband America:  The Competitive Keys to the Future of the Internet,” prepared for The 
Competitive Broadband Coalition, May 1999. 
   
“Broken Promises:  A Review of Bell Atlantic-Pennsylvania's Performance under Chapter 30,” prepared 
for AT&T and MCI Telecommunications, June 1998. 
 
“Analysis of Opportunities for Cross Subsidies between GTA and GTA Cellular,” prepared for Guam 
Cellular and Paging, submitted to the Guam Public Utilities Commission, July 11, 1997. 
 
“Reply to Incumbent LEC Claims to Special Revenue Recovery Mechanisms,” submitted in the Matter of 
Access Charge Reform in CC Docket 96-262, February 14, 1997. 
 
“Assessing Incumbent LEC Claims to Special Revenue Recovery Mechanisms: Revenue opportunities, 
market assessments, and further empirical analysis of the ‘Gap’ between embedded and forward-looking 
costs,” FCC CC Docket 96-262, January 29, 1997. 
 
“Analysis of Incumbent LEC Embedded Investment: An Empirical Perspective on the ‘Gap’ between 
Historical Costs and Forward-looking TSLRIC,” Implementation of the Local Competition Provisions in 
the Telecommunications Act of 1996, FCC CC 96-98, May 30, 1996. 
 
“Reply to X-Factor Proposals for the FCC Long-Term LEC Price Cap Plan,” prepared for the Ad Hoc 
Telecommunications User Committee, submitted in FCC CC Docket 94-1, March 1, 1996. 
 
“Establishing the X-Factor for the FCC Long-Terms LEC Price Cap Plan,” prepared for the Ad Hoc 
Telecommunications User Committee, submitted in FCC CC Docket 94-1, December 1995. 
  
“The Economic Viability of Stentor's ‘Beacon Initiative,’ exploring the extent of its financial dependency 
upon revenues from services in the Utility Segment,” prepared for Unitel, evidence before the Canadian 
Radio-television and Telecommunications Commission, March 1995. 
 
“Fostering a Competitive Local Exchange Market in New Jersey: Blueprint for Development of a Fair 
Playing Field,” prepared for the New Jersey Cable Television Association, January 1995. 
 
“The Enduring Local Bottleneck: Monopoly Power and the Local Exchange Carriers,” Feb. 1994. 
 
“A Note on Facilitating Local Exchange Competition,” prepared for E.P.G., Nov.  1991. 
 
“Testing for Effective Competition in the Local Exchange,” prepared for the E.P.G., October 1991. 
 
“A Public Good/Private Good Framework for Identifying Pots Objectives for the Public Switched 
Network” prepared for the National Regulatory Research Institute, October 1991. 
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“Report on the Status of Telecommunications Regulation, Legislation, and modernization in the states of 
Arkansas, Kansas, Missouri, Nebraska, Oklahoma and Texas,” prepared for the Mid-America Cable-TV 
Association, December 13, 1990. 
 
“The U S Telecommunications Infrastructure and Economic Development,” presented at the 18th Annual 
Telecommunications Policy Research Conference, Airlie, Virginia, October 1990. 
 
“An Analysis of Outside Plant Provisioning and Utilization Practices of US West Communications in the 
State of Washington,” prepared for the Washington Utilities and Transportation Commission, March 1990.  
 
“Sustainability of Competition in Light of New Technologies,” presented at the Twentieth Annual 
Williamsburg Conference of the Institute of Public Utilities, Williamsburg, VA, December 1988. 
 
“Telecommunications Modernization: Who Pays?,” prepared for the National Regulatory Research 
Institute, September 1988. 
 
“Industry Structure and Competition in Telecommunications Markets: An Empirical Analysis,” presented 
at the Seventh International Conference of the International Telecommunications Society at MIT, July 
1988. 
 
“Market Structure and Competition in the Michigan Telecommunications Industry,” prepared for the 
Michigan Divestiture Research Fund Board, April 1988. 
 
“Impact of Interstate Switched Access Charges on Information Service Providers - Analysis of Initial 
Comments,” submitted in FCC CC Docket No. 87-215, October 26, 1987. 
 
“An Economic Analysis of the Impact of Interstate Switched Access Charge Treatment on Information 
Service Providers,” submitted in FCC CC Docket No. 87-215, September 24, 1987. 
 
“Regulation and Technological Change: Assessment of the Nature and Extent of Competition from a 
Natural Industry Structure Perspective and Implications for Regulatory Policy Options,” prepared for the 
State of New York in collaboration with the City of New York, February 1987. 
 
“BOC Market Power and MFJ Restrictions: A Critical Analysis of the ‘Competitive Market’ Assumption,” 
submitted to the Department of Justice, July 1986. 
  
“Long-Run Regulation of AT&T: A Key Element of a Competitive Telecommunications Policy,” 
Telematics, August 1984.  
 
“Economic and Policy Considerations Supporting Continued Regulation of AT&T,” submitted in FCC CC 
Docket No. 83-1147, June 1984. 
 
“Multi-product Transportation Cost Functions,” MIT Working Paper, September 1982. 
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Record of Prior Testimony 
 
2013 
Before the Chancery Court for Davidson County, Tennessee at Nashville, The Metropolitan 

Government of Nashville and Davidson County, Tennessee, Plaintiff  v. XO Tennessee, Inc., Defendant, 

Docket No. 02-679-IV; The Metropolitan Government of Nashville and Davidson County, Tennessee, 

Plaintiff  v. TCG Midsouth, Inc., Defendant, Docket No. 02-749-IV, Affidavit dated January 25, 2013, 
Reply Affidavit dated February 19, 2013. Live testimony and cross-examination, May 14-15, 2013. 
 
2012 
Before the State of New Hampshire Public Utilities Commission, in Time Warner Entertainment 

Company L.P. d/b/a Time Warner Cable, Petition for Resolution of Dispute with Public Service Company 

of New Hampshire, DT 12-084, on behalf of Time Warner Entertainment Company L.P. d/b/a Time Warner 
Cable, Comcast Cable Communications Management, LLC, Comcast of New Hampshire, Inc., Comcast of 
Massachusetts/New Hampshire, LLC, and Comcast of Maine/New Hampshire, Inc. Initial Direct 
Testimony submitted July 20, 2012; Reply Direct Testimony submitted October 31, 2012; Live panel 
testimony, November 14, 2012. 
 
Before the Ontario Energy Board, in the Matter of the Application by Canadian Distributed Antenna 

Systems Coalition (“CANDAS”), File No. EB-2011-1020, Joint Written Statement (with J. Lemay, M. 
Starkey, A. Yatchew), submitted July 20, 2012. 
 
Before the Chancery Court for Davidson County, Tennessee at Nashville, The Metropolitan 

Government of Nashville and Davidson County, Tennessee, Plaintiff  v. XO Tennessee, Inc., Defendant, 

Docket No. 02-679-IV; The Metropolitan Government of Nashville and Davidson County, Tennessee, 

Plaintiff  v. TCG Midsouth, Inc., Defendant, Docket No. 02-749-IV, Expert Report submitted May 15, 2012; 
Supplemental Report dated November 6, 2012. 
 
2011 
Before the Ontario Energy Board, in the Matter of the Application by Canadian Distributed Antenna 

Systems Coalition (“CANDAS”), File No. EB-2011-1020, Reply Evidence, filed December 16, 2011. 
 
Before the Public Utilities Commission of Ohio, In the Matter of the Application of Columbus Southern 

Power Company and Ohio Power Company, Individually and, if Their Proposed Merger is Approved, as a 

Merged Company (collectively, AEP Ohio) for an Increase in Electric Distribution Rates, Case No. 11-

351-EL-AIR, Case No. 11-352-EL-AIR; In the Matter of the Application of Columbus Southern Power 

Company and Ohio Power Company, Individually and, if Their Proposed Merger is Approved, as a 

Merged Company (collectively, AEP Ohio) for Tariff Approval, Case No. 11-353-EL-ATA Case No. 11-

354-EL-ATA; In the Matter of the Application of Columbus Southern Power Company and Ohio Power 

Company, Individually and, if Their Proposed Merger is Approved, as a Merged Company (collectively, 

AEP Ohio) for Approval to Change Accounting Methods, Case No. 11-356-EL-AAM, Case No. 11-258-EL-

AAM.filed October 24, 2011. 
 
Before the Virginia State Corporation Commission, In the Matter of Determining Appropriate 

Regulation of Pole Attachments and Cost Sharing in Virginia, Case No. PUE-2011-00033, Affidavit 
submitted June 22, 2011, Live Testimony given July 13, 2011. 
 
Before the Public Utility Commission of Texas, State Office of Administrative Hearings, Petition of CPS 

Energy for Enforcement Against AT&T Texas and Time Warner Cable Regarding Pole Attachments, 
SOAH Docket No. 473-09-5470, PUC Docket No. 36633, Supplemental Testimony submitted March 17, 
2011; Further Supplemental Testimony submitted April 22, 2011, Cross-examination, September 13, 2011. 
 
2010 
Before the General Court of Justice Superior Court Division, State of North Carolina, County of 
Rowan, Time Warner Entertainment– Advance/Newhouse Partnership, Plaintiff, V. Town Of Landis, North 

Carolina, Defendant, 10 CVS 1172, submitted October 20, 2010, Deposition December 1, 2010, Live 
testimony and cross-examination July 20, 2011. 
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Before the Federal Communications Commission, In the Matter of Implementation of Section 224 of the 

Act; Amendment of the Commission’s Rules and Policies Governing Pole Attachments, WC Docket No. 07-
245, GN Docket No. 09-51.  Report submitted August 16, 2010, Attachment A to Comments filed by the 
National Cable and Telecommunications Association. 
 
Before the Public Utility Commission of Texas, State Office of Administrative Hearings, Petition of CPS 

Energy for Enforcement Against AT&T Texas and Time Warner Cable Regarding Pole Attachments, 
SOAH Docket No. 473-09-5470, PUC Docket No. 36633, submitted July 23, 2010. 
 

Before the Kentucky Public Service Commission, In the Matter of: Application of Kentucky Utilities 

Company for An Adjustment of its Base Rates, Case No. 2009-00548, submitted April 22, 2010. 
 
Before the Kentucky Public Service Commission In the Matter of: Application of Louisville Gas and 

Electric Company for An Adjustment of its Electric and Gas Base Rates, Case No. 2009-00549, submitted 
April 22, 2010. 
 

Before the Arkansas Public Service Commission, Coxcom, Inc., D/B/A Cox Communications, 

Complainant V. Arkansas Valley Electric Cooperative Corporation, Respondent. Docket No. 09-133-C, 
submitted March 17, 2010. 
 
2009 
Before the Circuit Court of the Thirteenth Judicial Circuit in and for Hillsborough County, State of 

Florida, Tampa Electric Company, Plaintiff, vs. Bright House Networks, LLC, Defendant, Case No. 06-
00819, Division L. Expert Report submitted December 30, 2009, Deposition February 2, 2010, Cross-
examination, March 24, 2010. 
 
Before the Superior Court of the State Of Washington for the County of Pacific,, Pacific Utility 

District No. 2 Of Pacific County, Plaintiff, V. Comcast of Washington Iv, Inc., Centurytel of Washington, 

Inc., and Falcon Community Ventures I, L.P. D/B/A Charter Communications, Defendants, Case No. 07-2-

00484-1, Expert Report submitted September 18, 2009, Reply Report submitted October 16, 2009, 
Deposition December 21, 2009, Cross-examination October12-13, 2010. 
 
Before the Public Utilities Commission of Ohio, In the Matter of the Application of Duke Energy Ohio, 

Inc., for an Increase in Electric Distribution Rates, Case No. 08-709-EL-AIR,In the Matter of the 

Application of Duke Energy Ohio, Inc., for a Tariff Approval, Case No. 08-710-EL-ATA, In the Matter of 

the Application of Duke Energy Ohio, Inc., for Approval to Change Accounting Methods, Case No. 08-11-

EL-AAM, In the Matter of the Application of Cincinnati Gas & Electric Company for Approval of its Rider 

BDP, Backup Delivery Point, Case  No. 06-718-EL-ATA, filed February 26, 2009.  
 
2008 
Before the Arkansas Public Service Commission, In the Matter of a Rulemaking Proceeding to Establish 

Pole Attachment Rules In Accordance With Act 740 of 2007, Docket No. 08-073-R, filed May 13, 2008, 
reply filed June 3, 2008, Cross-examination   June 10, 2008. 
 
Before the Federal Communications Commission, In the Matter of Implementation of Section 224 of the 

Act; Amendment of the Commission’s Rules and Policies Governing Pole Attachments, WC Docket No. 07-
245, RM 11293, RM 11303, filed March 7, 2008, reply filed April 22, 2008. 
 
2006 
Before the State of New Jersey Board of Public Utilities, Office of Administrative Law, in the Matter of 

the Verified Petition of TCG Delaware Valley, Inc. and Teleport Communications New York for an Order 

Requiring PSE&G Co. to Comply with the Board’s Conduit Rental Regulations, OAL Docket PUC 1191-
06, BPU Docket No. EO0511005, filed September 29, 2006; rebuttal filed November 17, 2006. 
 
Before the Federal Communications Commission, In the Matter of Florida Cable Telecommunications 

Association, Inc., Comcast Cablevision of Panama City, Inc.; Mediacom Southeast, L.L.C.; and Cox 

Communications Gulf, L.L.C.; Complainants v. Gulf Power Company, Respondent. EB Docket No. 04-381.  
Testimony on behalf of Complainants filed March 31, 2006, Dep. March 15, 2006, Cross-Examination 
April 26-27, 2006. 
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2005 
Before the United States District Court for the Eastern District of New York, Coastal Communication 

Service, Inc. and Telebeam Telecommunications Corporation, Plaintiffs - against –The City of New York 

and New York City Department of Information Technology and  Telecommunications, 02 Civ. 2300 (RJD) 
(SMG), Expert Report filed February 4, 2005; Rebuttal Expert Report, filed August 29, 2005, Dep. 
December 1, 2005. 
 
2004 
Before the Ontario Energy Board, In the Matter of the Ontario Energy Board Act 1998, S.O.1998, c.15, 
(Schedule B); and In the Matter of an Application pursuant to section 74 of the Ontario Energy Board Act, 
1998 by the Canadian Cable Television Association for an Order or Orders to amend the licenses of 
electricity distributors, RP-2003-024, Reply Evidence, filed September 27, 2004 (jointly with Paul Glist), 
Cross-examination October 26-27, 2004. 
 
2003 
Before the United States District Court for the Southern District of California, Level 3 

Communications, LLC v. City of Santee, Civil Action No. 02-CV-1193, Rebuttal Expert Report,  
 Filed July 18, 2003 
 
2002 
Before the New York State Public Service Commission, In the Matter of the Cable Television & 

Telecommunications Association of New York, Inc., Petitioner, v. Verizon New York, Inc., Respondent, 
Case 02-M-1636, Affidavit filed December 19, 2002. 
 
Before the West Virginia Public Service Commission, Community Antenna Service, Inc. v. Charter 
Communications, Case No. 01-0646-CTV-C, Live Direct Testimony and Cross-examination, June 12, 
2002. 
 
Before the Public Service Commission of the District of Columbia, Comcast Cablevision of the District, 
L.L.C., Complainant, v. Verizon Communications Inc. – Washington, D.C., Respondent, Formal Case No. 
1006, Direct Testimony filed June 11, 2002; Rebuttal Testimony filed June 24, 2002. 
 
Before the Federal Communications Commission, in Cavalier Telephone, LLC, Complainant, v. Virginia 

Electric & Power Co., D/b/a Dominion Virginia Power, Respondent, Case No. EB-02-MD-005, Declaration filed 
May 21, 2002. 
 
Before the Puerto Rico Telecommunications Regulatory Board, in Re: Petition of Centennial Puerto 

Rico License Corp. for arbitration pursuant to Sections 252(b) of the Telecommunications Act of 1996 to 

Establish an Interconnection Agreement with Puerto Rico Telephone Company, on behalf of Centennial 
Puerto Rico License Corp., Direct Testimony filed April 16, 2002; Dep. May 7, 2002, May 14, 2002; Reply 
Testimony filed May 20, 2002, Cross-examination May 22, 2002. 
 
Before the Federal Energy Regulatory Commission, in Re: In the Matter of Transcontinental Gas Pipe 

Line Corporation, Docket No. RP01-245, on behalf of the University of Maryland-College Park, Johns 
Hopkins University and Johns Hopkins University Health System, and the North Carolina Utilities 
Commission, Cross-answering Testimony filed January 23, 2002; Rebuttal Testimony filed May 31, 2002, 
Cross-examination July 31, 2002. 
 
2001 
Before the United States District Court for the Northern District of New York, TC Systems, Inc. and 

Teleport Communications-New York vs. Town of Colonie,  New York, Civil Action No. 00-CV-1972, 
Expert Report filed November 16, 2001; Dep. December 7, 2001, Rebuttal Expert Report filed December 
20, 2001, Dep. January 9, 2002. 
 
Before the Federal Energy Regulatory Commission, in Re: In the Matter of Transcontinental Gas Pipe 

Line Corporation, Docket No. RP01-245, on behalf of the University of Maryland-College Park, Johns 
Hopkins University and Johns Hopkins University Health System, and the North Carolina Utilities 
Commission, filed November 15, 2001. 
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Before the Public Service Commission of the District of Columbia, Comcast Cable Communications, 
Inc. d/b/a/Comcast Cable of Washington, D.C., Complainant, v. Verizon Communications Inc. – 
Washington, D.C., Respondent, filed September 21, 2001.  
 
Before the Public Utility Commission of Texas, State Office of Administrative Hearings, SOAH Docket 
No. 473-00-1014, PUC Docket No. 22349, Application of Texas-New Mexico Power Company for 

Approval of Unbundled Cost of Service Rate Pursuant to PURA § 39.201and Public Utility Commission 

Substantive Rule §25.344, on behalf of Cities Served by Texas-New Mexico Power, filed January 25, 2001. 
 
2000 
Before the Puerto Rico Telecommunications Regulatory Board, in AT&T of Puerto Rico, Inc. et al v. 

Puerto Rico Telephone Company, Inc.,Re: Dialing Parity,  Docket Nos. 97-Q-0008, 98-Q-0002, on behalf 
of Lambda Communications Inc., Cross-examination October 19-20, 2000. 
 
Before the Department of Telecommunications and Energy of the Commonwealth of Massachusetts, 
Docket No. DTE 98-57 – Phase III, Re: Bell Atlantic- Massachusetts Tariff No. 17 Digital Subscriber Line 

Compliance Filing and Line Sharing Filing, (Panel Testimony with Joseph Riolo, Robert Williams, and 
Michael Clancy) on behalf of Rhythms Links Inc. and Covad Communications Company, filed July 10, 
2000. 
 
Before the New York State Public Service Commission in Re: Proceeding on Motion of the Commission 

to Examine New York Telephone Company’s Rates for Unbundled Network Elements on behalf of the Cable 
Television & Telecommunications Association of New York, Inc., Direct Testimony filed June 26, 2000, 
Supplemental Testimony filed November 29, 2000.  
 
Before the Maryland Public Service Commission, on behalf of Rhythms Links Inc. and Covad 
Communications Company, filed jointly with Terry L. Murray and Richard Cabe, May 5, 2000. 
 
Before the Public Utility Commission of Texas, in Re: Proceeding to Examine Reciprocal Compensation 

Pursuant to Section 252 of the Federal Telecommunications Act of 1996, CC Docket No. 21982, on behalf 
of AT&T Communications of Texas, L.P., TCG Dallas, and Teleport Communications Houston, Inc., filed 
March 31, 2000. 
 
Before the Federal Communications Commission, in Re: In the Matter of Price Caps Performance 

Review for Local Exchange Carriers, Access Charge Reform, CC Dockets 94-1, 96-262, on behalf of Ad 
Hoc Telecommunications Users Committee, filed January 24, 2000. 
 
Before the Federal Energy Regulatory Commission, in Re: In the Matter of Northern Border Pipeline 

Company, on behalf of the Canadian Association of Petroleum Producers and the Alberta Department of 
Resource Development, filed January 20, 2000. 
 
1999 
Before the Connecticut Department of Public Utilities, in Re: Evaluation and Application to Modify 

Franchise Agreement by SBC Communications Inc., Southern New England telecommunications 

Corporation and SNET Personal Vision, Inc., Docket No. 99-04-02, on behalf of the Office of Consumer 
Counsel, filed June 22, 1999; cross- examination July 8, 1999 
 
Before the Illinois Commerce Commission, in Re: Illinois Commerce Commission on its own Motion v. 

Illinois Bell Telephone Company; et al: Investigation into Non-Cost Based Access Charge Rate Elements in 

the Intrastate Access Charges of the Incumbent Local Exchange Carriers in Illinois, Illinois Commerce 

Commission on its own Motion Investigation into Implicit Universal Service Subsidies in Intrastate Access 

Charges and to Investigate how these Subsidies should be Treated in the Future, Illinois Commerce 

Commission on its own motion Investigation into the Reasonableness of the LS2 Rate of Illinois Bell 

Telephone Company, Docket No. 97-00601, 97-0602, 97-0516, Consolidated, on behalf of City of Chicago, 
filed January 4, 1999; rebuttal February 17, 1999. 
 
Before the Puerto Rico Telecommunications Regulatory Board, in Re: In the Matter of Arbitration of 

Interconnection Rates, Terms and Conditions between Centennial Wireless PCS Operations Corp., Lambda 
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Communications Inc., and the Puerto Rico Telephone Company, behalf of Centennial Wireless PCS 
Operations Corp. and Lambda Communications Inc., cross-examination February 16, 1999. 
 
1998 
Before the California Public Utilities Commission, in Re: In the Matter of the Application of Pacific Bell 

(U 1001 C), a Corporation, for Authority for Pricing Flexibility and to Increase Prices of Certain Operator 

Services, to Reduce the Number of Monthly Assistance Call Allowances, and Adjust Prices for Four 

Centrex Optional Features, Application No. 98-05-038, on behalf of County of Los Angeles, filed 
November 17, 1998, cross-examination, December 9, 1998. 
 
Before the Puerto Rico Telecommunications Regulatory Board, in Re: In the Matter of PRTC’s Tariff 

K-2 (Intra-island access charges), Docket no. 97-Q-0001, 97-Q-0003, on behalf of Lambda 
Communications, Inc., filed October 9, 1998, cross-examination October 9, 1998. 
 
Before the Connecticut Department of Public Utility Control, in Re: Application of the Southern New 

England Telephone Company, Docket no. 98-04-03, on behalf of the Connecticut Office of Consumer 
Counsel, filed August 17, 1998, cross-examination February 18, 1999. 
 
Before the California Public Utilities Commission, in Re: Pacific Gas & Electric General Rate Case, 
A.97-12-020, on behalf of Office of Rate Payers Advocates CA PUC, filed June 8, 1998. 
 
1997 
Before the South Carolina Public Service Commission, in Re: Proceeding to Review BellSouth 

Telecommunications, Inc.’s Cost for Unbundled Network Elements, Docket no. 97-374-C, on behalf of the 
South Carolina Cable Television Association, filed November 17, 1997. 
 
Before the State Corporation Commission of Kansas, in Re: In the Matter of and Investigation to 

Determine whether the Exemption from Interconnection Granted by 47 U.S.C. 251(f) should be Terminated 

in the Dighton, Ellis, Wakeeney, and Hill City Exchanges, Docket No. 98-GIMT-162-MIS, on behalf of 
classic Telephone, Inc., filed October 23, 1997. 
 
Before the Georgia Public Services Commission, in Re: Review of Cost Studies, Methodologies, and 

Cost-Based Rates for Interconnection and Unbundling of BellSouth Telecommunications Services, Docket 
No. 7061-U, on behalf of the Cable Television Association of Georgia, filed August 29, 1997, cross-
examination September 19, 1997. 
 
Before the Federal Communications Commission, in Re: In the Matter of Price Caps Performance 

Review for Local Exchange Carriers, Access Charge Reform, CC Dockets 94-1, 96-262, on behalf of Ad 
Hoc Telecommunications Users Committee, filed July 11, 1997. 
 
Before the Federal Communications Commission, in Re: In the Matter of Amendment of Rules and 

Policies Governing Pole Attachments, CS Docket 97-98, on behalf of NCTA, filed June 27, 1997. 
 
Before the Public Utilities Commission of the State of California, in Re: Rulemaking on the 

Commission’s Own Motion to Govern Open Access to Bottleneck Services and Establish a Framework for 

Network Architecture Development of Dominant Carrier Networks, R.93-04-003, I.93-04-002AT&T, filed 
March 19, 1997, reply April 7, 1997. 
 
Before the Puerto Rico Telecommunications Regulatory Board, in Re: In the Matter of Centennial 

Petition for Arbitration with PRTC, on behalf of Centennial Cellular Corporation, filed February 14, 1997, 
supplemental March 10, 1997. 
 
Before the Federal Communications Commission, in Re: In the Matter of Access Charge Reform, CC 
Docket 96-262, on behalf of AT&T, filed January 29, 1997, reply February 14, 1997. 
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1996 
Before the New Jersey Board of Public Utilities, in Re: In the Matter of the Investigation Regarding 

Local Exchange Competition for Telecommunications Services, TX95120631, on behalf of New Jersey 
Cable Television Association, filed on August 30, 1996, reply September 9, 1997, October 20, 1997, cross-
examination September 12, 1996, December 20, 1996. 
 
Before the State Corporation Commission of the State of Kansas, in Re: In the Matter of a General 

Investigation Into Competition Within the Telecommunications Industry in the State of Kansas, 190, 492-U 
94-GIMT-478-GIT, on behalf of Kansas Cable Telecommunications Association, Inc., filed July 15, 1996, 
cross-examination August 14, 1996. 
 
Before the Federal Communications Commission, in Re: Price Caps Performance Review for Local 

Exchange Carriers, CC Docket 94-1, on behalf of Ad Hoc Telecommunications Users Committee, filed 
July 12, 1996. 
 
Before the State Corporation Commission of the State of Kansas, in Re: In the Matter of a General 

Investigation Into Competition Within the Telecommunications Industry in the State of Kansas, 190, 492-U 
94-GIMT-478-GIT, on behalf of Kansas Cable Telecommunications Association, Inc., filed June 14, 1996, 
cross-examination August 14, 1996. 
 
Before the Federal Communications Commission, in Re: In the Matter of Implementation of the Local 

Competition Provisions of Telecommunications Act of 1996, CC Docket 96-98, filed May 1996. 
 
Before the Federal Communications Commission, in Re: Puerto Rico Telephone Company (Tariff FCC 

No, 1), Transmittal No. 1, on behalf of Centennial Cellular Corp., filed April 29, 1996. 
 
Before the United States District Court for the Eastern District of Tennessee at Greeneville, in Re: 

Richard R. Land, Individually and d/b/a The Outer Shell, and on behalf of all others similarly situated, 

Plaintiffs, vs. United Telephone-Southeast, Inc., Defendant, CIV 2-93-55, filed December 7, 1996. 
 

1995 
Before the Federal Communications Commission, in Re: Bentleyville Telephone Company Petition and 

Waiver of Sections 63.54 and 63.55 of the Commission’s Rules and Application for Authority to Construct 

and Operate, Cable Television Facilities in its Telephone Service Area, W-P-C-6817, on behalf of the 
Helicon Group, L.P. d/b/a Helicon Cablevision, filed November 2, 1995.   
 
Before the US District Court for the Eastern District of Tennessee, in Re: Richard R. Land, Individually 

and d/b/a The Outer Shell, and on behalf of all others similarly situated, Plaintiffs, vs. United Telephone-

Southeast, Inc., Defendant, 2-93-55, Class Action, filed June 12, 1995. 
 
Before the Connecticut Department of Public Utility Control, in Re: Application of SNET Company for 

approval to trial video dial tone transport and switching, 95-03-10, on behalf of New England Cable TV 
Association, filed May 8, 1995, cross-examination May 12, 1995. 
 
Before Canadian Radio-Television and Telecommunications Commission, in Re: CRTC Order in 

Council 1994-1689, Public Notice CRTC 1994-130 (Information Highway), filed March 10, 1995. 
 
Before the Federal Communications Commission, in Re: GTE Hawaii’s Section 214 Application to 

provide Video Dialtone in Honolulu, Hawaii, W-P-C- 6958, on behalf of Hawaii Cable TV Association, 
filed January 17, 1995 (Reply to Amended Applications). 
 
Before the Federal Communications Commission, in Re: GTE Hawaii’s Section 214 Application to 

provide Video Dialtone in Ventura County, W-P-C 6957, on behalf of the California Cable TV Association, 
filed January 17, 1995 (Reply to Amended Applications). 
 
Before the Federal Communications Commission, in Re: GTE Florida’s Section 214 Application to 

Provide Video Dialtone in the Pinellas County and Pasco County, Florida areas, W-P-C 6956, on behalf of 
Florida Cable TV Association, filed January 17, 1995 (Reply to Amended Applications). 
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Before the Federal Communications Commission, in Re: GTE Virginia’s Section 214 Application to 

provide Video Dialtone in the Manassas, Virginia area, W-P-C 6956, on behalf of Virginia Cable TV 
Association, filed January 17, 1995 (Reply to Amended Applications). 
 
1994 
Before the Federal Communications Commission, in Re: NET’s Section 214 Application to provide 

Video Dialtone in Rhode Island and Massachusetts, W-P-C 6982, W-P-C 6983, on behalf of New England 
Cable TV Association, filed December 22, 1994 (Reply to Supp. Responses). 
 
Before the State Corporation Commission of the State of Kansas, in Re: General Investigation into 

Competition, 190, 492-U 94-GIMT-478-GIT, on behalf of Kansas CATV Association, filed November 14, 
1994, cross-examination December 1, 1994. 
 
Before the Federal Communication Commission, in Re: Carolina Telephone’s Section 214 Application to 

provide Video Dialtone in areas of North Carolina, W-P-C 6999, on behalf of North Carolina Cable TV 
Association, filed October 20, 1994, reply November 8, 1994.  
 
Before the Federal Communication Commission, in Re: NET’s Section 214 Application to provide Video 

Dialtone in Rhode Island and Massachusetts, W-P-C 6982, W-P-C 6983, on behalf of New England Cable 
TV Association, filed September 8, 1994, reply October 3, 1994. 
 
Before the California Public Utilities Commission, in Re: Petition of GTE-California to Eliminate the 

Preapproval Requirement for Fiber Beyond the Feeder, I.87-11-033, on behalf of California Bankers 
Clearing House, County of LA, filed August 24, 1994. 
 
Before the Federal Communications Commission, in Re: BellSouth Telecommunications Inc., Section 

214 Application to provide Video Dialtone in Chamblee, GA and DeKalb County, GA, W-P-C 6977, on 
behalf of Georgia Cable TV Association, filed August 5, 1994. 
 
Before the Federal Communications Commission, in Re: Bell Atlantic Telephone Companies Section 214 

Application to provide Video Dialtone within their Telephone Services Areas, W-P-C 6966, on behalf of 
Mid Atlantic Cable Coalition, filed July 28, 1994, reply August 22, 1994. 
 
Before the Federal Communication Commission, in Re: GTE Hawaii’s 214 Application to provide Video 

Dialtone in Honolulu, Hawaii, W-P-C 6958, on behalf of Hawaii Cable TV Association, filed July 1, 1994, 
and July 29, 1994. 
 
Before the Federal Communication Commission, in Re: GTE California’s Section 214 Application to 

provide Video Dialtone in Ventura County, W-P-C 6957, on behalf of California Cable TV Association, 
filed July 1, 1994, and July 29, 1994. 
 
Before the Federal Communication Commission, in Re: GTE Florida’s 214 Application to provide Video 

Dialtone in the Pinellas and Pasco County, Florida areas, W-P-C 6956, on behalf of Florida Cable TV 
Association, filed July 1, 1994, and July 29, 1994. 
 
Before the Federal Communication Commission, in Re: GTE Virginia’s214 Application to provide Video 

Dialtone in the Manassas, Virginia area, W-P-C 6955, on behalf of the Virginia Cable TV Association, 
filed July 1, 1994, and July 29, 1994.   
 
Before the Federal Communications Commission, in Re: US WEST’s Section 214 Application to provide 

Video Dialtone in Boise, Idaho and Salt Lake City, Utah, W-P-C 6944-45, before the Idaho and Utah Cable 
TV Association, filed May 31, 1994. 
 
Before the Federal Communication Commission, in Re: US WEST’s Section 214 Application to provide 

Video Dialtone in Portland, OR; Minneapolis, St. Paul, MN; and Denver, CO, W-P-C 6919-22, on behalf 
of Minnesota & Oregon Cable TV Association, filed March 28, 1994.  
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Before the Federal Communications Commission, in Re: Ameritech’s Section 214 Application to provide 

Video Dialtone within areas in Illinois, Indiana, Michigan, Ohio, and Wisconsin, W-P-C-6926-30, on 
behalf of Great Lakes Cable Coalition, filed March 10, 1994, reply April 4, 1994. 
 
Before the Federal Communications Commission, in Re: Pacific Bell’s Section 214 Application to 

provide Video Dialtone in Los Angeles, Orange County, San Diego, and Southern San Francisco Bay 

areas, W-P-C-6913-16, on behalf of Comcast/Cablevision Inc., filed February 11, 1994, reply March 11, 
1994. 
 
Before the Federal Communications Commission, in Re: SNET’s Section 214 Application to provide 

Video Dialtone in Connecticut, W-P-C 6858, on behalf of New England Cable TV Association, filed 
January 20, 1994, reply February 23, 1994. 
 
1993 
Before the Arkansas Public Service Commission, in Re: Earnings Review of Southwestern Bell 

Telephone Company, 92-260-U, on behalf of Arkansas Press Association, filed September 2, 1993. 
 
Before the United States District Court for the Eastern District of Tennessee at Greenville, in Re: Cleo 

Stinnett, et al. Vs. BellSouth Telecommunications, Inc. d/b/a/ South Central Bell Telephone Company, 

Defendant, Civil Action No 2-92-207, Class Action, cross-examination May 10, 1993, and February 10, 
1994. 
 
Before the Federal Communications Commission, in Re: NJ Bell’s Section 214 Application to provide 

Video Dialtone service within Dover Township, and Ocean County, New Jersey, W-P-C-6840, on behalf of 
New Jersey Cable TV Association, filed January 21, 1993. 
 
1992 
Before the New Jersey Board of Regulatory Commissioners, in Re: NJ Bell Alternative Regulation, 
T092030358, on behalf of NJ Cable TV Association, filed September 21, 1992. 
 
Before the New Hampshire Public Utilities Commission, in Re: Generic competition docket, DR 90-002, 
on behalf of Office of the Consumer Advocate, filed May 1, 1992, reply July 10, 1992, Surrebuttal August 
21, 1992. 
 
Before the New Jersey General Assembly Transportation, Telecommunications, and Technology 
Committee, Concerning A-5063, on behalf of NJ Cable TV Association, filed January 6, 1992. 
 
1991 
Before the New Jersey Senate Transportation and Public Utilities Committee, in Re: Concerning 

Senate Bill S-3617, on behalf of New Jersey Cable Television Association, filed December 10, 1991. 
 
Before the 119th Ohio General Assembly Senate Select Committee on Telecommunications 
Infrastructure and Technology, in Re: Issues Surrounding Telecommunications Network Modernization, 
on behalf of the Ohio Cable TV Association, filed March 7, 1991. 
 
Before the Tennessee Public Service Commission, in Re: Master Plan Development and TN Regulatory 

Reform Plan, on behalf of TN Cable TV Association, filed February 20, 1991.  
 
1990 
Before the Tennessee Public Service Commission, in Re: Earnings Investigation of South Central Bell, 
90-05953, on behalf of the TN Cable Television Association, filed September 28, 1990.  
 
Before the New York Public Service Commission, in Re: NYT Rates, 90-C-0191, on behalf of User 

Parties NY Clearing House Association, filed July 13, 1990, Surrebuttal July 30, 1990. 
 
Before the Louisiana Public Service Commission, in Re: South Central Bell Bidirectional Usage Rate 

Service, U-18656, on behalf of Answerphone of New Orleans, Inc., Executive Services, Inc., King 
Telephone Answering Service, et al, filed January 11, 1990. 
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1989 
Before the Georgia Public Service Commission, in Re: Southern Bell Tariff Revision and Bidirectional 

Usage Rate Service, 3896-U, on behalf of Atlanta Journal Const./Voice Information Services Company, 
Inc., GA Association of Telemessaging Services, Prodigy Services, Company, Telnet Communications, 
Corp., filed November 28, 1989. 

 
Before the New York State Public Service Commission, in Re: NYT Co. - Rate Moratorium Extension - 

Fifth Stage Filing, 28961 Fifth Stage, on behalf of User Parties NY Clearing House Association Committee 
of Corporate Telecommunication Users, filed October 16, 1989. 
 
Before the Delaware Public Service Commission, in Re: Diamond State Telephone Co. Rate Case, 86-20, 
on behalf of DE PSC, filed June 16, 1989. 
 
Before the Arizona Corporation Committee, in Re: General Rate Case, 86-20, on behalf of Arizona 
Corporation Committee, filed March 6, 1989. 
 
1988 
Before New York State Public Service Commission, in Re: NYT Rate Moratorium Extension, 28961, on 
behalf of Capital Cities/ ABC, Inc., AMEX Co., CBS, Inc., NBC, Inc., filed December 23, 1988. 
 
1987 
Before Rhode Island Public Utilities Commission, in Re: New England Telephone, 1475, on behalf of RI 
Bankers Association, filed August 11, 1987, cross-examination August 21, 1987. 
 
Before the New York State Public Service Commission, in Re: General Rate Case Subject to Competition, 
29469, on behalf of AMEX Co., Capital Cities/ ABNC, Inc., NBC, Inc., filed April 17, 1987, cross-
examination May 20, 1987. 
 
Before the Minnesota Public Utilities Commission, in Re: Northwestern Bell, P-421/ M-86-508, on behalf 
of MN Bus. Utilities Users Counsel filed February 10, 1987, cross-examination March 5, 1987. 
 
1986-1982 
Before the Kansas Public Utilities Commission, in Re: Southwestern Bell, 127, 140-U, on behalf of Boeing 
Military, et al., filed August 15, 1986. 
 
Before the Washington Utilities and Transportation Commission, in Re: Cost of Service Issues bearing 

on the Regulation of Telecommunications Company, on behalf of US Department of Energy, filed November 
18, 1985 (Reply Comments). 
 
Before the Maine Public Utilities Commission, in Re: New England Telephone, 83-213, on behalf of 
Staff, ME PUC, filed February 7, 1984, cross-examination March 16, 1984. 
 
Before the Minnesota Public Service Commission, in Re: South Central Bell, U-4415, on behalf of MS 
PSC, filed January 24, 1984, cross-examination February 1984. 
 
Before the Kentucky Public Service Commission, in Re: South Central Bell, 8847, on behalf of KY PSC, 
filed November 28, 1983, cross-examination December 1983. 
 
Before the Florida Public Service Commission, in Re: Southern Bell Rate Case, 820294-TP, on behalf of 
Florida Department of General Services, FL Ad Hoc Telecommunications Users, filed March 21, 1983, 
cross-examination May 5, 1983. 
 
Before the Maine Public Utilities Commission, in Re: New England Telephone, 82-142, on behalf of 
Staff, ME PUC, filed November 15, 1982, cross-examination December 9, 1982. 
 
Before the Kentucky Public Service Commission, in Re: South Central Bell, 8467, on behalf of the 
Commonwealth of Kentucky, cross-examination August 26, 1982.  
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Kravtin Attachment 2 

 

LIST OF DATA AND INFORMATION CONSIDERED 
 IN FORMING OPINION 

 
 
Rutherford’s Objections and Responses to TWEAN’s First Set of Interrogatories and Requests for 
Documents. 
 
All Bates Numbered Documents provided by Rutherford as of the date of this Report. 
 
30(b)(6) Deposition Transcripts and Exhibits for the following witnesses for the Plaintiff:  
Saunders, Hall, and Haire. 
 
Rutherford RUS Form 7 filings. 
 
Federal Communications Commission Orders, Rules, and Reports as cited in footnotes. 
 
Section 224 of the Communications Act. 
 
North Carolina Session Law 2009-278, Senate Bill 357, §62.350. 
 
IRS Rev. Rule 2013-6. 
 
Economic literature as cited in footnotes.
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CALCULATION OF MAXIMUM POLE 
ATTACHMENT RATES FOR 2012                                                   
DATA FOR YR ENDING 12/31/2011 

Kravtin 
Attachment 3 

RUTHERFORD 
  Net Investment Per Bare Pole   

 Gross Distribution Plant                     $262,309,872  
Distrib Plant Accum Depreciation        $88,082,334 
Distrib Accum Deprec/Distrib Plant %      33.579% 
Gross Investment in Pole Plant           $36,178,943 

 - Prorated Accum Depreciation–Poles $12,148,707   

 - Accumulated Deferred Taxes                 n/a 

 Net Investment in Pole Plant              $24,030,236 

 Appurtenances Factor (Minor)                  .05 

 Investment in Bare Pole Plant           $22,828,724 

 / Number of Poles                                  25,136                        

 Net Investment per Pole                       $182.43   

 Carrying Charges   

  
Maintenance 

 Maintenance Expenses (Acct 593)      $3,310,723 

 Gross Inv Accts 364,365,369           $142,622,699 
Pro-rated Depreciation Reserve       $47,891,984 
/ Net Investment in 364,365,369       $94,730,715 

 = Maintenance Carrying Charge             3.49% 

 

 General and Administrative 
  G&A Exp. (Incl Cust & Sales)             $8,931,855 

 Total Gross Plant Inv.                        $338,208,457 

 - Depreciation Reserve—Total          $117,651,662 

 - Accumulated Deferred Taxes—Total            n/a 

 /Net Plant in Service                          $220,556,795 

 =Administrative Carrying Charge               4.05% 

 

 Taxes 

 Normalized Tax Expense 

 Total Plant 

 - Depreciation Reserve 

 - Accumulated Deferred Taxes 

 /Net Plant in Service 

 =Tax Carrying Charge                                 n/a 

 

 Depreciation 

 Annual Depreciation Rate for Poles          4.0% 

 Gross Investment in Pole Plant           $36,178,943   

 /Net Investment in Pole Plant              $24,030,236   

 =Gross Net Adjustment                        1.5056                           

 Deprec Rate for Net Pole Plant                6.02% 
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 Return  
Total LT Debt Interest                            $6,802,156 

 /LT Debt                                             $124,161,400 
=Cost of Debt                                          5.48% 
=Return Carrying Charge                        5.48% 

 Total Carrying Charges 19.045% 

     

 Space Allocation Factor - Cable 

 Space Occupied by Cable 1 

 / Total Usable Space 13.5 

 = Space Allocation Factor 7.41% 

 

 MAXIMUM RATE  - CABLE 

 Investment Per Bare Pole $182.43  

 *Carrying Charge Factor 19.045% 

 *Charge Factor  7.41% 

 
= MAXIMUM CABLE RATE $2.57 

     

MAXIMUM RATE – CURRENT TELECOM @ 3AE 

Investment Per Bare Pole $182.43  

*Carrying Charge Factor 19.045% 

*Space Allocation Factor 15.83% 
*Cost Factor (Rural)                                            .44 
=MAXIMUM TELECOM RATE $2.42  

  MAXIMUM RATE – OLD TELECOM @ 3AE 
Investment Per Bare Pole                                                              $182.43 
* Carrying Charge Factor                                                              19.045% 
* Space Allocation Factor                                                              15.83% 

=MAXIMUM OLD TELECOM RATE                                              $5.50 

 
 
Derivation of Space Allocated to Telecom Sec. 224(e) @3AE 

 Amount of Unusable Space                       24.00  

*Statutory Apportionment Factor (2/3)                         0.67  

=Space To Be Allocated                       16.00  

/ Entities (Rural)                         3.00  

 = Feet of Unusable Space To Be Allocated                         5.33  

 + Usable Space                         1.00  

= Total Space To Be Allocated                         6.33  

/ Total Pole Space                       40.00  

 = Telecom Rate Space Allocation Factor 15.83% 



 

 -3-  
   
 

 
Illustrative Rate Scenarios: 
MAXIMUM RATE – CURRENT TELECOM 2.5 AE                 

Investment Per Bare Pole $182.43  

*Carrying Charge Factor 19.045% 

*Space Allocation Factor 18.50% 
*Cost Factor (Rural)                                            .44 
=MAXIMUM TELECOM RATE $2.83  

  MAXIMUM RATE – OLD TELECOM @ 2.5 AE 
Investment Per Bare Pole                                                              $182.43 
* Carrying Charge Factor                                                              19.045% 
* Space Allocation Factor                                                              18.50% 

=MAXIMUM OLD TELECOM RATE                                                $6.43 
 
 
Derivation of Space Allocated to Telecom Sec. 224(e) @2.5 AE 

Amount of Unusable Space                       24.00  

*Statutory Apportionment Factor (2/3)                         0.67  

=Space To Be Allocated                       16.00  

/ Entities (Rural)                         2.50 

 = Feet of Unusable Space To Be Allocated                         6.40  

 + Usable Space                         1.00  

= Total Space To Be Allocated                         7.40  

/ Total Pole Space                       40.00  

 = Telecom Rate Space Allocation Factor 18.50% 
 

MAXIMUM RATE – CURRENT TELECOM @ 2.0 AE 

Investment Per Bare Pole $182.43  

*Carrying Charge Factor 19.045% 

*Space Allocation Factor 22.50% 
*Cost Factor (Rural)                                              .44 
=MAXIMUM TELECOM RATE $3.44 

  MAXIMUM RATE – OLD TELECOM @ 2.0 AE 
Investment Per Bare Pole                                                                     $182.43  
* Carrying Charge Factor                                                                      19.045% 
* Space Allocation Factor                                                                      22.50% 

=MAXIMUM OLD TELECOM RATE                                                     $7.82 
 
Derivation of Space Allocated to Telecom Sec. 224(e) @2.0 AE 

Amount of Unusable Space  24.00  

*Statutory Apportionment Factor (2/3)   0.67  

=Space To Be Allocated  16.00  

/ Entities (Rural)    2.00  

 = Feet of Unusable Space To Be Allocated     8.00  

 + Usable Space    1.00  

= Total Space To Be Allocated    9.00  

/ Total Pole Space   40.00  
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 = Telecom Rate Space Allocation Factor 22.50% 
  Gross Distribution Plant                      RUS Form 7 

  Distribution Plant Acc. Depreciation   REMC E006844 

  Distribution Plant Accum Deprec. %   Calculation 

  Gross Investment in Pole Plant          REMC Work Order Plant Ledger 

  Pro-rated Acc Depreciation–Poles     Calculation based on Distrib% 

  Accumulated Deferred Taxes                 n/a 

  Net Investment in Pole Plant              Calculation 

  Investment in Bare Pole Plant            Calculation 

  Number of Poles                                 REMC Work Order Plant Ledger 

    Net Bare Cost of Bare Pole                Calculation 

 Maintenance Expenses (Acct 593)      REMC E006844 

 Gross Inv Accts 364,365,369              REMC Work Order Plant Ledger 

 Pro-rated Depreciation Reserve          Calculation based on Distrib% 

 Net Investment in 364,365,369            Calculation 

 Maintenance Carrying Charge             Calculation 

 G&A Exp. (Incl Cust & Sales)               RUS Form 7 

 Total Gross Plant Inv.                           RUS Form 7 

 Depreciation Reserve—Total               RUS Form 7 

 Accumulated Deferred Taxes—Total          n/a   

 Net Plant in Service                             Calculation 

 Administrative Carrying Charge           Calculation 

 Annual Depreciation Rate for Poles      Hall Deposition at 70 
 

  Total Long Term Debt Interest              RUS Form 7 

  Long Term Debt                                    RUS Form 7 

  Cost of Debt                                          Calculation 

 

DATA SOURCES  

(All Calculations provided in Workpapers) 

  

Avg Jt Pole Height Cable Formula           FCC                             

Avg Jt Pole Height Telec. Formula    Answer Ex17 

Usable Space                                            FCC 

Unusable Space                                        FCC 

Appurtenances Factor (Minor)           Answer Ex 17 

Number of Attaching Entities                    FCC  
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