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EXHIBIT L 

LD CRITERIA AND LIQUIDATED DAMAGES 

The following LD Criteria establish Contractor’s obligation to pay liquidated damages under this 
Agreement on the terms set forth in this Exhibit L. 

1.0 Definitions. 

Capitalized terms used but not defined in this Exhibit shall have the meanings ascribed to them 
in the Body of the Agreement or in Exhibit G. 

1.1 Unit Outage Hour Liquidated Damages. 

Contractor shall not (i) fail to achieve any Tie-in prior to the end of the applicable Scheduled 
Tie-in Outage Period, (ii) cause any outage of a Unit to be extended; (iii) otherwise during the 
performance of the Work cause a Unit to remain (or be taken or forced) out of service, or (iv) 
cause a Unit to be capable of only operating on a derated basis.  For each Hour for each Unit 
when any or all of items (i) through (iv) occurs or is continuing for all or any part of the Hour 
(each a “Unit Outage Hour,” for example, if two Units are forced out of service for all or part of 
the same Hour, that would constitute two Unit Outage Hours), Contractor shall pay Owner, as 
liquidated damages, as follows: 

(a) for each Unit Outage Hour that the applicable Unit is capable of 
operating but only on a derated basis, the sum of Twenty-Five 
Dollars ($25) for each megawatt by which the capacity of the 
applicable Unit is derated during such Unit Outage Hour; and 

(b) for all other Unit Outage Hours, the sum of Twelve Thousand Five 
Hundred Dollars ($12,500) for each Unit Outage Hour. 

1.2 Commercial Operation Date Delay. 

Contractor shall achieve Commercial Operation of each Subproject by the Guaranteed 
Commercial Operation Date therefor.  If Contractor fails to achieve Commercial Operation for a 
Subproject by the Guaranteed Commercial Operation Date therefor, then Contractor shall pay 
Owner, as liquidated damages, the sum of Three Hundred Thousand Dollars ($300,000) per Day, 
for each Day that the Commercial Operation Date for a Subproject is delayed beyond the 
applicable Guaranteed Commercial Operation Date.  It is agreed by the Parties that the liquidated 
damages set forth in this Section 1.2 relate solely to Contractor’s failure to achieve Commercial 
Operation by the Guaranteed Commercial Operation Date.  When Contractor submits a notice in 
accordance with Section 6.7 of the Agreement that it has achieved Commercial Operation and 
Owner issues the Certificate therefor concurring with such notice, for the purposes of this 
Section 1.2 only, the date of achievement Commercial Operation will be deemed to be the date 
Owner received such notice.  If Contractor becomes liable for liquidated damages pursuant to 
this Section 1.2 and for the same period of time also would be liable for liquidated damages 
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pursuant to Section 1.1 above, Contractor will only be obligated to pay liquidated damages to 
Owner pursuant to this Section 1.2 for such period. 

1.3 Consumption Limit and Pressure Drop Liquidated Damage. 

1.3.1 Consumption Limit Liquidated Damages.  Contractor shall achieve the 
Guaranteed Consumption Limits for each Subproject on or prior to the Guaranteed Commercial 
Operation Date therefor.  If prior to Contractor achieving Commercial Operation for a 
Subproject, Contractor fails to achieve all of the Guaranteed Consumption Limits (as defined in 
Exhibit G) during the Commercial Operation Test or applicable Extra Test for that Subproject, 
then Contractor shall, prior to and as a condition of Commercial Operation, pay to Owner for 
such failure, as liquidated damages, and not as a penalty, the sum of: 

(i) Three Thousand Five Hundred Dollars ($3,500) for each kW (prorated for 
a fraction thereof) by which 

(a) the Guaranteed PJFF Auxiliary Power Consumption Limit is 
exceeded; and 

(b) the Guaranteed Subproject Auxiliary Power Consumption Limit is 
exceeded; 

(ii) Four Hundred Fifty Thousand Dollars ($450,000) for each pound 
(prorated for a fraction thereof)) by which the Guaranteed PAC 
Consumption Limit is exceeded; provided, however, if the failure to 
achieve the Guaranteed PAC Consumption Limit with respect to a 
Subproject is attributable solely to the PJFF Supplier, then the applicable 
rate of liquidated damages for such exceedence will be Two Hundred 
Thousand Dollars ($200,000) per pound up to the point that the PJFF 
Supplier’s liability for liquidated damages under the PJFF Supplier 
Agreement reaches the maximum aggregate liability for liquidated 
damages as set forth in Section 7.3.3 of the PJFF Supplier Agreement (as 
such Section is written as of the Effective Date; i.e., twenty percent of the 
“Agreement Price” (as defined in the PJFF Supplier Agreement)) (the 
“PJFF Supplier Cap”) and to the extent there is an exceedence solely 
attributable to the PJFF Supplier beyond that point, the applicable rate of 
liquidated damages hereunder will be Four Hundred Fifty Thousand 
Dollars ($450,000) per pound; and 

(iii) Fifty Thousand Dollars ($50,000) for each pound (prorated for a fraction 
thereof) by which the Guaranteed Sorbent Consumption is exceeded. 

 

1.3.2 Guaranteed PJFF Pressure Drop and Guaranteed Subproject Pressure Drop 
Liquidated Damages.  Contractor shall achieve the Guaranteed PJFF Pressure Drop and 
Guaranteed Subproject Pressure Drop for each Subproject on or prior to the Guaranteed 
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Commercial Operation Date therefor.  If prior to Contractor achieving Commercial Operation for 
a Subproject it fails to achieve the Guaranteed PJFF Pressure Drop or Guaranteed Subproject 
Pressure Drop, then Contractor shall prior to and as a condition of Commercial Operation pay to 
Owner for such failure, as liquidated damages, and not as a penalty, the sum of Seventy-five 
Thousand Dollars ($75,000) for each one-tenth of each inch of water column by which:  

(a) the Guaranteed PJFF Pressure Drop is exceeded, and 

(b) the Guaranteed Subproject Pressure Drop is exceeded. 

1.3.3 Provisional Payment, Correction, and True-up.  For the purposes of this 
Section 1.3.3, “Test” means a conclusively completed Commercial Operation Test or Extra Test.  
The liquidated damages under Sections 1.3.1 and 1.3.2, above, shall be calculated based on the 
results of the last Test performed.  Notwithstanding the forgoing, if any of the Buydown 
Performance Guarantees are not met based on the results of the last Test performed prior to 
Commercial Operation, (i) Contractor shall pay to Owner as a condition to achieving 
Commercial Operation a provisional amount of liquidated damages under Sections 1.3.1 and 
1.3.2 calculated based on the last Test performed prior to Commercial Operation, (ii) Contractor 
shall diligently and in good faith exhaust all practicable efforts to repair or otherwise correct 
(including redesign) any failure to achieve such Buydown Performance Guarantees (i.e., all 
efforts except to the extent Contractor’s costs of such corrective actions, when viewed 
objectively taking into account Prudent Utility Practices, are materially greater than the benefits 
to be attained therefrom by Owner), and (iii) when Contractor has completed its obligation under 
clause (ii) (“Corrective Actions”), the final amount of liquidated damages under Sections 1.3.1 
and 1.3.2 shall be calculated based on the last Test performed and (a) if that amount is less than 
the provisional amount, Owner shall refund the difference to Contractor pursuant to an 
Application for Payment therefor and (b) if that amount is greater than the provisional amount, 
Contractor shall pay the difference to Owner as a condition to achieving Final Completion.  

1.4 Availability. 

Contractor shall achieve the Guaranteed Availability for each Subproject.  If a Subproject fails to 
achieve the Guaranteed Availability, Contractor will pay to Owner, as liquidated damages, the 
following amounts for each Hour of Subproject Unavailability that exceeds the Guaranteed 
Unavailability: (i) if during such Hour the applicable Unit is derated (but not out of service), the 
sum of Twenty-Five Dollars ($25) for each megawatt by which the capacity of the applicable 
Unit is derated during such Hour and (ii) for each other Hour, the sum of Twelve Thousand Five 
Hundred Dollars ($12,500); provided, however, if such excess Hour of Subproject Unavailability 
is solely attributable to the PJFF Supplier, the applicable rates of liquidated damages for (i) and 
(ii), above, shall instead be the sum of Thirteen Dollars and Seventy-Five Cents ($13.75) per 
megawatt of derate during that Hour and the sum of Six Thousand Eight Hundred and Seventy 
Five Dollars ($6,875) per Hour, respectively, up to the point that the PJFF Supplier’s liability for 
liquidated damages under the PJFF Supplier Agreement reaches the PJFF Supplier Cap. To the 
extent there are excess Hours of Subproject Unavailability solely attributable to the PJFF 
Supplier beyond that point, the applicable rates of liquidated damages hereunder will be the sum 
of Twenty-Five Dollars ($25) per megawatt of derate during that Hour and the sum of Twelve 
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Thousand Five Hundred Dollars ($12,500) per Hour, respectively. For avoidance of doubt, this 
provision liquidates only Owner’s damages resulting from having an excess number of days not 
meeting the Guaranteed Availability.  This provision does not liquidate, and Contractor remains 
liable for, any and all warranty obligations under this Agreement. 
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