COMMONWEALTH OF KENTUCKY

BEFORE THE PUBLIC SERVICE COMMISSION

In the Matter of:

PETITION OF THE KENTUCKY CABLE )

TELECOMMUNICATIONS ASSOCIATION )

FOR A DECLARATORY ORDER THAT THE )

COMMISSION HAS JURISDICTION TO )

REGULATE THE POLE ATTACHMENT ) Case No. 2012-00544
RATES, TERMS, AND CONDITIONS OF )

COOPERATIVES THAT PURCHASE )

ELECTRICITY FROM THE TENNESSEE )

VALLEY AUTHORITY )

THE TVA COOPERATIVES' MEMORANDUM IN OPPOSITION
TO THE KCTA'S MOTION FOR SUMMARY JUDGMENT

Hickman-Fulton Counties Rural Electric Cooperati@rporation, Pennyrile Rural
Electric Cooperative Corporation, Tri-County ElectMembership Corporation, Warren Rural
Electric Cooperative Corporation, and West KentuBkyal Electric Cooperative Corporation
(collectively, the "TVA Cooperatives"), by and thigh counsel, for their joint response to the
Kentucky Cable Telecommunication Association's (T¥C) Motion for Summary Judgment
(the "Motion"), hereby state as follows.

INTRODUCTION

Only one issue is before the Commission on rehgatimhether or not [the Tennessee
Valley Authority ("TVA")] has_orexercises any jurisdiction, be it through the llsgdament of a

ratemaking formula, review, or simply oversightpessibility in connection with ratemaking,

over the pole attachment rates of the TVA coopegatl’ Aug, 6, 2013 Order, p. 6 ("Order

Granting Rehearing") (emphases added). The lawtladindisputed facts establish that the
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TVA has and exercises such oversight responsibiligny decision the Commission makes
regarding the TVA Cooperatives' pole attachmergsratr services would trespass upon the field
of — and directly conflict with — the TVA's exclusi regulatory authority, and consequently is
preempted by federal lafv.

The KCTA disregards these facts and ignores thstmurepresented by the Commission.
Worse, the KCTA repeatedly and deliberately migstdhe question posed by the Commission,
probably because it knows that it cannot prevailttem actual issue at hafdIn twenty-four
pages of argument in its Motion, not once does KIBTA argue that the TVA lacks the
jurisdiction to regulate the TVA Cooperatives' pateachment rates.

Instead, treating the Commission's pole attachmesglations as de factobenchmark
for the TVA, the KCTA simply argues that it believéhe TVA does not regulate the TVA
Cooperatives' pole attachment rates strictly enougiom that criticism, the KCTA erroneously
concludes that "[w]ithout proof . . . that TVA hagercised its authority to regulate the rates,
terms, and conditions of pole attachments, this @@sion has an obligation to do so." (Motion
at 6.f The KCTA's conclusion does not respond to theessefore the Commission, it is
incorrect as a matter of law, and it is based su@ptions contradicted by undisputed facts.

The law and the undisputed facts demonstrate Heaflt/A has exclusive jurisdiction
over the TVA Cooperatives’ pole attachment rates sarvices, and that any involvement by the

Commission will intrude on the established jurisidic of the TVA. For these reasons, as

! Preemption is "a question of law" based on ther&upcy Clause of the United States Constitutidickels v.
Grand Trunk W. R.R560 F.3d 426, 429 (6th Cir. 200Nye v. CSX Transp., Inc437 F.3d 556, 563 (6th Cir.
2006); State Farm Bank v. Reardo®39 F.3d 336, 341 (6th Cir. 2008). Accordinglige issue before the
Commission is a purely legal one. Nevertheless,utidisputed facts support the same conclusioatdittby the
law: the TVA has exclusive jurisdiction over the A\Cooperatives' pole attachment rates, and the Gesmn is
preempted from acting to regulate those rates.

2 The KCTA attempts to restate the question at idsere by falsely claiming that "the Commission gean
rehearing to consider whether the TVA actually eis&rs pole attachment jurisdiction."” (Motion 3t 4.

% Notably, this statement regarding whether the "TN4s exercised its authority to regulate the ratesps, and
conditions of pole attachments" appears to conteatehe TVA does, in fact, have such authority.
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discussed in more detail below, the TVA Cooperatirgspectfully request that the Commission
deny the KCTA's Motion.

FACTUAL BACKGROUND

The TVA is authorized by Congress "to include ity aontract for the sale of power such
terms and conditions, including resale rate sclesjuand to provide for such rules and
regulations as in its judgment may be necessadgsirable for carrying out the purposes of" the
TVA Act. 16 U.S.C. § 831li. Pursuant to that brcaathority, the "TVA has enjoyed an
independence possessed by perhaps no other federaty.” Dean v. TVA668 F. Supp. 646,
652, n. 1 (E.D. Tenn. 1987) (citations omitted).

In its zealous desire to discredit the TVA's retpra authority, the KCTA disregards the
TVA's expansive powers and many other undisputets flnat establish that the TVA both has
and exercises authority over the TVA Cooperatipeteé attachments. These facts include:

» After the Commission granted rehearing in this sratthe TVA President and CEO
informed the Commission that the TVA's "oversigkteads to the regulation of 'the
use of electric system assets [(such as poleshleoflistributors of TVA power™ and
that the TVA "requires each distributor to chargpodée attachment fee that ensures
full cost recovery®

* In response to the Commission's inquiry to the TW#e TVA's Director of Retail
Regulatory Affairs informed the Commission that tA&/A has "oversight
responsibility for the pole attachment fees of #entucky distributors of TVA
power" and that "it is TVA's position that TVA's engight over the pole attachment
rates of these distributors is sufficiett"

* The TVA's Director of Retail Regulatory Affairs orimed the TVA Cooperatives that
it regulates their pole attachment rtes

« The TVA Cooperatives' executives testified that ThéA has authority over their
pole attachment ratés

* Ltr. from W. Johnson to J. Derouen (Feb. 14, 20a4jue and accurate copy of which is attachedthers Ex. 1.
® Ltr. from C. Herron to J. Derouen (May 16, 2018)rue and accurate copy of which is attached bagEx. 2.

® Ltrs. from C. Herron to the TVA Cooperatives (J&4, 2013), true and accurate copies of which #eekzed
hereto as Ex. 3 ("TVA requires that a distribuecaver its full cost associated with the pole dttaent").

" Hickman-Fulton Counties Rural Elec. Coop. Cor@ésponses to KCTA 1-1, 1-2 ("By statute, the TVA ha
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* The TVA Cooperatives submit annual filings to théArthat include all revenues
received from rental of electric property such tlityipoles’;

* The TVA Cooperatives' executives testified that TMA has authority to request any
additional information from the TVA Cooperatives

 The TVA's power contracts provide that the TVA Cergtives' use of property or
facilitiieos such as utility poles is "subject to egment between Cooperative and
TVA"

* The Kentucky Supreme Court has held that "ratesgellafor pole attachments are
'rates' within the meaning of KRS 278.040, and the pole attachment itself is a
'service' within the meaning of the statdteand

« The KCTA!? the Commissior® the TVA and the TVA Cooperativésall agree
that the TVA has exclusive authority over the TVAdperatives' rates and services.

plenary authority over all rates and services &f flD utilities that purchase and distribute thectelgty it
generates."); Pennyrile Rural Elec. Coop. Corp.&ssgenses to KCTA 1-1, 1-2 (same); Tri-County Elec.
Membership Corp.'s Responses to KCTA 1-1, 1-2 (3awWarren Rural Elec. Coop. Corp.'s Responses tdAXC-

1, 1-2 (same); West Kentucky Rural Elec. Coop. Cergesponses to KCTA 1-1, 1-2 (same). True andrate
copies of these data request responses are atthetetd as Ex. 4See alsaviarch 11, 2015 Depo. of E. Glover, Jr.
("Glover Depo."), true and accurate excerpts ofclwtdre attached hereto as Ex. 5, p. 7:7-14 (agrekat the TVA
has plenary authority over the TVA Cooperativesgréh 12, 2015 Depo. of David Smart ("Smart Depdrlle and
accurate excerpts of which are attached heretoxa®$,Bop. 17:22-18:11 ("TVA is our complete ratgukator,"
which includes regulating pole attachment ratesyyd¥t 13, 2015 Depo. of Paul Thompson ("ThompsonoDgp
true and accurate excerpts of which are attachestdas Ex. 7, p. 13:6-19 (TVA regulates all ratesluding "our
pole attachment rates").

® See, e.g.Annual Reports of Pennyrile Rural Elec. Coop. [Col¥ears Ending 2010 Through 2013, a true and
accurate copy of which is attached hereto as Exa@rh 13, 2015 Depo. of Warren Ramsey ("RamseyoDgp
true and accurate excerpts of which are attachezidhas Ex. 9, at p. 36:7-17; Smart Depo., Ext§,. $1:16-19;
Thompson Depo., Ex. 7, at p. 43:2-7; March 11, 2D&po. of Debra Weatherford ("Weatherford Depdre and
accurate excerpts of which are attached heretoxas(E at p. 30:5-14; Glover Depo., Ex. 5, at p3606.

° See, e.g.Glover Depo., Ex. 5, at p. 60:3-16.

19'35ee, e.g.Power Contract Between TVA and Pennyrile RuracECoop. Corp., a true and accurate copy of which
is attached hereto as Ex. 11, Schedule of Term&anditions, 1(a).

" Kentucky CATV Ass'n v. VpB75 S.W.2d 393, 396 (Ky. 1983).

12 petition at 7 11 (“The TVA is specifically autheeil under federal law to set the electric ratethefutilities to
which it supplies power."); Reply of the Kentuckglile Telecommunications Association (March 1, 2qQ1[ghere

is no doubt that the TVA regulates the retail electites of the TVA Coops.").

13 See, e.g.Jan. 17, 2013 Order, p. 3 (“Initial Order") (find that Commission authority over TVA Cooperatives
rates and services is preempted, and noting teaCthrmmission has never regulated the TVA Coopersitipole
attachment rateskifing TVA v. Energy Regulatory Comm'n of KentydBgse No. 79-0009-P (W.D. Ky. Sep. 25,
1979), a true and accurate copy of which is attddiereto as Ex. 12 (preempting Commission reguiadiioT VA
Cooperative fuel adjustment mechanism)); June 283 Drder)n the Matter of the Application of Hickman-Fulton
Counties Rural Elec. Coop. Corp. for an Order Authiag Said Corporation to Borrow One Hundred EigiNine
Thousand Dollars ($189, 000) from the National RWélities Cooperative Finance Corporation for tHeurpose
of Construction, Improvement and Operation of ElecDistribution and Service Facilities in Hickmafulton,
Graves and Carlisle Counties, Kentuchkfy. P.S.C. Case No. 8858, a true and accuratg cbphich is attached
hereto as Ex. 13 ("Hickman-Fulton Order") (agreeiith TVA's interpretation that federal preemptiapplies to
TVA Cooperatives' "service as well as rates"); friom William M. Sawyer, General Counsel, Public\iee
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The KCTA makes a great show of attempting to bs#trigs argument with factsee
Motion at 5-6, but many of its allegations are essling'® Moreover, the KCTA's factual
allegations all relate to hotlhe TVA chooses to regulate pole attachmentsyhetherthe TVA
"has or exercises any jurisdiction” over pole ditaents. The KCTA presents no facts that
demonstrate that the TVA does not have authorigr dlve TVA Cooperatives' pole attachment

rates and services — indeed, the KCTA does not aitempt to argue that point.

Commission, to Senator William L. Quinlan, Chairm&entucky Joint Interim Committee on Energy (Ma&Zh
1983), a true and accurate copy of which is atddiereto as Ex. 14 ("[flederal rather than state g@verns the
service as well as the rates of all TVA-supplieditigs."); Ltr. from Don Mills, Executive DirectgrPublic Service
Commission to Albert P. Marks, Counsel to Cumbetl&tectric Membership Corp. (Aug. 27, 1993), a teunsl
accurate copy of which is attached hereto as EX'ridbaspect of a TVA distribution cooperative'smgtions [are]
subject to [the Commission's] jurisdiction."gee also, e.gMay 11, 2007 Ordetn the Matter of an Investigation
Into East Kentucky Power Coop., Inc.'s Continuedd\fer Certified GeneratigrKy. P.S.C. Case No. 2006-00564
("TVA is not subject to the Commission's regulatqugisdiction™); December 20, 2001 Ordén, the Matter of a
Review of the Adequacy of Kentucky's Generatiora€igpand Transmission SysteKy. P.S.C. Admin. Case No.
387 (recognizing "that the Commission's jurisdiet@oes not extend to electric systems owned bgscir supplied
by the Tennessee Valley Authority"); Sep. 19, 2@8ler, In the Matter of Application of East Kentucky Power
Coop., Inc. for a Certificate of Public Convenierered Necessity for the Construction of a 161kV $naission
Project in Barren, Warren, Butler, and Ohio Cousti&y Ky. P.S.C. Case No. 2005-00207 (finding that \&farr
Rural Electric Cooperative Corporation, a TVA Coire, is not "subject to the Commission's jurisidin®)
(citing June 10, 2005 Orddn the Matter of the Application of East Kentuclgwer Coop., Inc. for a Certificate of
Public Convenience and Necessity, and a Site CahilitgitCertificate, for the Construction of a 278WI(Nominal)
Circulating Fluidized Bed Coal Fired Unit in Masdbounty, KentuckyKy. P.S.C. Case No. 2004-00423 ("The
Commission finds that Warren RECC currently purelsasts electric power supply from TVA and, as a
consequence, Warren RECC's rates are subject textitesive jurisdiction of the TVA, not this Comrsisn."));
Sep. 15, 2005 Ordedn the Matter of an Assessment of Kentucky's EéecBeneration, Transmission and
Distribution NeedsKy. P.S.C. Admin. Case No. 2005-00090, p. 25i(gothat there are "five TVA supplied
distribution cooperatives, which provide retailattéec service that are not subject to the Commissifurisdiction");

id. at 54-55 (referring to municipal electric systethe TVA, and the TVA Cooperatives: "None of thes@pliers
are regulated by the Commission.llj. at 56 (referring to "distribution systems servedly the TVA as
"nonjurisdictional electric utilities");id. at 74 ("TVA is not jurisdictional to the Commisal); id. at 82-82
("Currently, there are five non-jurisdictional dibution cooperatives operating in Kentucky thatgmase their
power from TVA.").

14 L tr. from W. Johnson to J. Derouen, Ex. 1 ("TVA, afederal corporation, has under federal lanett@usive
authority to regulate retail rates and service fizas of distributors of TVA power."); Ltrs. from.®erron to the
TVA Cooperatives, Ex. 3 ("TVA is the exclusive ritate regulator for the distributors of TVA powgr

15 Seenote 7,supra

® For example, the KCTA claims that “[{he Cooperesi do not report pole attachment expenses to TVA."
(Motion at 6.) But the TVA Cooperatives submit aahfilings to the TVA that include all revenueseé/ed from
rental of electric property such as utility pold§ee, e.g.Annual Reports, Ex. 8; Ramsey Depo., Ex. 9, &6p7-
17; Smart Depo., Ex. 6, at p. 61:16-19; ThompsopdeEX. 7, at p. 43:2-7; Weatherford Depo., Ex.[d.(B0:5-14;
Glover Depo., Ex. 5, at p. 60:3-16.) SimilarlyetKCTA claims that the TVA Cooperatives' agreemédts not
address pole attachment rates." (Motion at 5.} tBeI TVA's power contracts provide that the TVAoperatives'
use of property or facilities such as utility polss'subject to agreement between Cooperative andl"T Seenote
10, supra
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The undisputed facts establish that the TVA haduske authority over the TVA
Cooperatives' pole attachment rates and servidée KCTA's arguments amount to nothing
more than its dissatisfaction with how the TVA ches to exercises its regulatory authority;
however, that is not a grievance the Commissiorthmaguthority to address.

LEGAL STANDARD

Civil Rule 56 provides that summary judgment is rappiate only "if the pleadings,
depositions, answers to interrogatories, stiputaticand admissions on file, together with the
affidavits, if any, show that there is no genuissuie as to any material fact and that the moving
party is entitled to a judgment as a matter of law@R 56.03. The Kentucky Supreme Court
held that "the proper function for summary judgment. is to terminate litigation when, as a
matter of law, it appears that it would be impoksiior the respondent to produce evidence at
the trial warranting a judgment in his favor andciagt the movant.Steelvest, Inc. v. Scansteel
Serv. Ctr, 807 S.W.2d 476, 482 (Ky. 1991).

ARGUMENT & ANALYSIS

The KCTA's Motion omits material facts that conicadts narrative, misstates the facts
established by the record, and then distorts aitsl ta address the only question before the
Commission: whether the TVA "has or exercises amggliction, be it through the establishment
of a ratemaking formula, review, or simply oversiglesponsibility in connection with
ratemaking, over the pole attachment rates of ¥& Gooperatives.”" Order Granting Rehearing
at 6.

The law and the undisputed facts demonstrate ti@atTVA has and exercises such
oversight responsibility. Any decision the Comnuasmakes regarding the TVA Cooperatives'

pole attachment rates or services would trespags the field of — and directly conflict with —
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the TVA's exclusive regulatory authority and consagly is preempted by federal law.
Accordingly, the KCTA's Motion should be denied.

l. Commission regulation of the TVA Cooperatives' ple attachment rates is
preempted by federal law.

A. The doctrine of field preemption bars Commissiorjurisdiction over the TVA
Cooperatives' pole attachment rates.

The KCTA argues that "there is no field preemptibatring Commission regulation of
the TVA Cooperatives' pole attachment rates; howet® analysis disregards the tremendous
autonomy of the TVA over rates and services oflisgributor members. Federal law preempts
Commission regulation of the TVA Cooperatives' sadad services. Therefore, any decision the
Commission makes regarding the TVA Cooperativet® pttachment rates or services would
impermissibly trespass upon the field of the TVéxglusive regulatory authority. Accordingly,
the KCTA's Motion should be denied.

The KCTA's entire argument is predicated on a mmE®gentation of the TVA
Cooperatives' position. The TVA Cooperatives do, @s the KCTA claims, argue that the
TVA's "field is so broad that it encompasses amghthat could indirectly affect TVA's
promotion of the use of electric power via its psoan of low rates to consumers.” (Motion at
23.) Pole attachment rates and services are nalynéems "that could indirectly affect" the
TVA's efforts to provide low rates because thegétfcost or revenue; the amounts paid for pole
attachment services are "rates," comparable ta othes charged by utilities, and the provision
of pole attachments are "services," comparablethero'services" provided by utilitiesSee
Volz, 675 S.W.2d at 396 ("rates charged for pole attemtis are 'rates' within the meaning of
KRS 278.040, and . . . the pole attachment itsedf service' within the meaning of the statute”).
This is undisputed.

It is also undisputed that Congress granted the EXé&lusive authority to regulate the
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rates and services of distributors of TVA powerlithe TVA Cooperatives, and that it also
granted the TVA broad discretion in determining himaexercise its regulatory authoritysee
note 12,supra (the KCTA acknowledges that the TVA has exclusaehority over the TVA
Cooperatives' rates and services); notesifra(the Commission acknowledges the same); note
14, supra(the TVA acknowledges the same); notsupra(the TVA Cooperatives acknowledge
the same). See also, e.gl6 U.S.C. § 831i (granting the TVA authority to dprde for such
rules and regulations as in its judgment may besssary or desirable for carrying out the
purposes of [the TVA] Act.”); 16 U.S.C. § 831dd i Act shall be liberally construed to carry
out the purposes of Congress to provide for th@adigion of and make needful rules and
regulations respecting Government properties etetuso the Authority, . . . and promote
interstate commerce and the general welfaf@8an v. TVA668 F. Supp. 646, 652, n. 1 (E.D.
Tenn. 1987) (the "TVA has enjoyed an independerassgssed by perhaps no other federal
agency"). As explained by one court, "Congressustgéd and committed the act of fixing rates
that achieve this balance to the judgment and eliser of the TVA Board." Bekaert Corp. v.
Dyersburg Elec. SystenCase No. 07-2316-STA-dkv, 2009 U.S. Dist. LEXI$0381 (W.D.
Tenn. May 20, 2009), a true and accurate copy oflwis attached hereto as Ex. 18ee also 4-
County Elec. Power Ass'n v. TV@30 F. Supp. 1132, 1137 (S.D. Miss. 1996) (refgrto the
"TVA's having been granted by Congress full disoredry authority with respect to setting
rates").

In other words: the law and the undisputed factaatestrate that Congress has reserved
all regulation of the TVA Cooperatives rates andvises to the TVA, and that the "field" of rate
and service regulation includes pole attachmemtsrahd services. In this context, "the scheme

of federal regulation" regarding rates and serviseso pervasive as to make reasonable the
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inference that Congress left no room for the Stabesupplement it." See Rice v. Santa Fe
Elevator Corp, 331 U.S. 218, 230 (1947). In addition, the TVAlghority "touch[es] a field in
which the federal interest is so dominant that féeeral system will be assumed to preclude
enforcement of state laws on the same subjédt.(citing Hines v. Davidowitz312 U.S. 52
(1941)). Accordingly, state regulation over the A\Cooperatives' rates and services is
preempted by federal law.

For these reasons, the KCTA cannot meet its bui@show that "it would be impossible
for [the TVA Cooperatives] to produce evidence la trial warranting a judgment in [their]
favor and against [the KCTA].'Steelvest807 S.W.2d at 482; CR 56.03. The doctrine dtifie
preemption bars Commission jurisdiction over theAT€ooperatives' pole attachment rates.
The KCTA's Motion therefore should be denied.

B. The doctrine of conflict preemption bars Commis®n jurisdiction over the
TVA Cooperatives' pole attachment rates.

The KCTA also argues that conflict preemption doesbar Commission regulation of
the TVA Cooperatives' pole attachment rates. $ebahis argument on its erroneous conclusion
that the "TVA plays no role in connection with pa&achment rates, terms or conditions."
(Motion at 13.) As in its field preemption analysthe KCTA disregards numerous material
facts that invalidate its argument. The undispdgatds show that the TVA Cooperatives report
to the TVA their revenues for rent from electrioperty such as utility poles, and the TVA itself
has confirmed that its "oversight extends to thgulation of 'the use of electric system assets
[(such as poles)] of the distributors of TVA power(Ltr. from W. Johnson to J. Derouen, Ex. 1.
See alsd.tr. from C. Herron to J. Derouen, Ex. 2 (the TWAs "oversight responsibility for the
pole attachment fees of the Kentucky distributokSTYA power").) In light of the TVA's

oversight over pole attachments, any decision tleni@ission makes regarding the TVA
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Cooperatives' pole attachment rates or servicesdaditectly conflict with the TVA's exclusive
regulatory authority and is preempted by fedenal la

In an effort to avoid this conclusion, the KCTA &ses instead on the nature of the
TVA's control over the TVA Cooperatives' pole altarent rates, such as how it exercises its
oversight and whether it has issued orders exgressting rates. (Motion at 14-16.) Many of
the KCTA's allegations are misleadilignoreover, these allegations relate solely to wdretie
TVA has chosen to regulate pole attachment ratesnmanner similar to how the Commission
regulates them. But that issue is entirely irralevto the sole question before this Commission:
whether the TVA "has_oexercises any jurisdiction, be it through the lesthment of a
ratemaking formula, review, or simply oversightpessibility in connection with ratemaking,
over the pole attachment rates of the TVA coopeeatl’ Order Granting Rehearing at 6. As
that central question recognizes, the TVA can @ssdbe authority to regulate the TVA
Cooperatives' pole attachment rates yet choosefrtaim from regulating those rates in the same
manner as the Commission. In such circumstanegsCammission regulation would directly
conflict with the TVA's legitimate regulatory cheicand therefore be preempted.

In fact, the Commission has already "specificalgje’ctfed] KCTA's assertion that it is
relevant and necessary for the Commission to datermhether TVA regulates pole attachment
rates using the same or a similar rate methodasfyhe Commission does. Jan. 8, 2015 Order,
p. 15 (the "Discovery Order"goting Order on Rehearing at p. 4). Indeed, even an abseh
specific historical TVA practices regarding poldaahment rates and services would not be

determinative.See City of Cleveland, Ohio v. FERTZ/3 F.2d 1368, 1370 (D.C. Cir. 1985)

" For example, the KCTA claims that "[tlhe Cooperasi do not report pole attachment expenses to TW#,'the
TVA Cooperatives submit annual filings to the TVAat include all revenues received from rental @celc
property such as utility poles.Sée, e.g.Annual Reports, Ex. 8; Ramsey Depo., Ex. 9, &7-17; Smart Depo.,
Ex. 6, at p. 61:16-19; Thompson Depo., Ex. 7, at32-7; Weatherford Depo., Ex. 10, p. 30:5-14;\v@loDepo.,
Ex. 5, at p. 60:3-16.)
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(finding that "it is no more possible [for FERC]det forth all of the practices affecting rates and
services than it is to set forth all of the ternmsl &onditions of a contract, leaving nothing
whatever to be implied or to be governed by an ecdied standard of reasonableness")
(emphasis in originallsee also Bekaert CorpEx. 16, at *14 (holding that the manner in which
a TVA distributor calculates its resale rate isktricably intertwined" with the TVA's exclusive
ratemaking authority, relying in part on a priofding that "the TVA Act did not even require
action by TVA if there was evidence electricity wast being provided at the lowest possible
rates to customers" because "there was no langndige TVA Act requiring TVA to enforce its
contracts") (citations omitted).

The undisputed facts show that any Commission atigul of the TVA Cooperatives'
pole attachment rates would pose "an obstacléé¢oftil purposes and objectives of Congress™
by undermining the TVA's broad authority to regelatr refrain from regulation as it sees fit.
See Fulgenzi v. PLIVA, Inc/11 F.3d 578, 584 (6th Cir. 2013)t{ng Florida Lime & Avocado
Growers, Inc. v. Paul373 U.S. 132, 142-43 (1963){ines v. Davidowitz312 U.S. 52, 67
(1941)). See also Dean v. TYA68 F. Supp. 646, 652, n. 1 (E.D. Tenn. 1987)d(iF its
inception, TVA has enjoyed an independence posddsg@erhaps no other federal agency.").
The TVA itself has already explicitly informed tkimmmission of its concerns about conflicting
regulation; that warning should not go unheedeltr. from C. Herron to J. Derouen, Ex. 2
(expressing concern that "additional regulatiornthyy Commission could potentially contravene
TVA's oversight in this area").) The TVA Presidemtd CEO also informed the Commission
that the TVA's "oversight extends to the regulatdrthe use of electric system assets [(such as
poles)] of the distributors of TVA power,™ and tlh&A's Director of Retail Regulatory Affairs

informed the Commission that the TVA has "oversigispponsibility for the pole attachment fees
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of the Kentucky distributors of TVA power . . . (Ltr. from W. Johnson to J. Derouen, Ex. 1;
Ltr. from C. Herron to J. Derouen, Ex. 2.) Evee HKRCTA acknowledges that state agencies
often have been preempted from exerting regulaatkority over the TVA Cooperatives where
such a conflict exists. (Motion at p. 1€ting TVA v. Energy Reg. Comm'n of Kyo. 79-0009-

P (W.D. Ky. Sep. 25, 1979W. Ky. Rural Coop. Corp. v. Energy Reg. Comm'nyof Ko. 80-
Cl-1747 (Franklin Cir. Ct. Nov. 12, 1982 re Hickman-Fulton Counties Rural Elec. Coop.
Corp. Case No. 8858 (Ky. PSC June 27, 1983)).)

For these reasons, the KCTA cannot meet its bui@ishow that "it would be impossible
for [the TVA Cooperatives] to produce evidence la trial warranting a judgment in [their]
favor and against [the KCTA]."Steelvest807 S.W.2d at 482; CR 56.03. The doctrine of
conflict preemption bars Commission jurisdictionreothe TVA Cooperatives' pole attachment
rates. Accordingly, the KCTA's Motion should beniel.

C. Pole attachment regulation is not a power reseed to the states, and it is

therefore not subject to a greater presumption of alidity in favor of
Commission regulation.

The KCTA incorrectly argues that Commission regalatof pole attachment rates is
subject to a higher presumption of validity becauisiéy regulation is a traditional police power
reserved to the states. (Motion at 9.) This amgins inapplicable. This case does not involve
the general regulation of utility services; rathdr,involves the narrow question of pole
attachment rate regulation, which is no longerwagraeserved to the states.

Congress expressly made pole attachment regulatiederal issue by passing the Pole
Attachment Act of 1978, which granted the Federamm@iunications Commission authority to
"regulate the rates, terms, and conditions for pti@achments."See47 U.S.C. § 224(a)(1). The
Act permitted state utility commissions to regulptde attachments only as provided by federal
law and only upon certification to the FCC. 47 ICS§ 224(c). In 1996, Congress expanded
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the definition of pole attachments and thus expdrdderal authority over the regulation of such
attachmentsSeeTelecommunications Act of 1996, Pub. L. No. 104-1040 Stat. 56 (1996).

The Commission made the required certificationh® ECC in 1981. Initial Order at 2.
Furthermore, the Commission has not exercised wmgdjction — including with respect to pole
attachment rates and services — over the TVA Cadpes since 1979. Initial Order at 2. The
Commission is not unique in this regard. Nt@te commission in the TVA's service area
regulates the pole attachment rates and servic@¥/Afmember distributor$® Consequently,
the KCTA is incorrect to suggest that pole attachtwegulation is a traditional police power
reserved to the states. To the contrary, reguaifqole attachments has been a unique, federal
subject matter for more than thirty-five years.isTis especially true when the Commission has
not exercised any utility regulation jurisdictiones the TVA Cooperatives since at least 1979.
Initial Order at 2. Therefore, the KCTA is als@anrect to suggest that the Commission should
presume against preemption. In light of the unigbeoad powers reserved by Congress to the
TVA, the long lines of case law confirming the T\éApreemptive powers, the TVA’'s own
assertion of oversight responsibility, and the apdted facts of this matter, it is clear that the
regulatory question at issue here is of a fedeare.

I. The KCTA acknowledges that the "TVA's [l]etters [r]aise [p]reemption [i]ssues."

The KCTA is entitled to summary judgment only ihétre is no genuine issue as to any

material fact" — that is, if "it appears that it wd be impossible for the respondent to produce

18 Of the 21 states that have certified to the FC& they regulate the rates, terms, and conditidnpote
attachments, only Kentucky has TVA distributorSeePublic Notice, WC Docket No. 10-101 (May 19, 2018),
true and accurate copy of which is attached heastBx. 17 (the following states have certified: ki, Arkansas,
California, Connecticut, Delaware, District of Cuolbia, Idaho, Illinois, Kentucky, Louisiana, Maine,
Massachusetts, Michigan, New Hampshire, New Jerdégw York, Ohio, Oregon, Utah, Vermont, and
Washington); "Frequently Asked Questions About TVAYA.com, a true and accurate copy of which iseitied
hereto as Ex. 18, p. 2 (the TVA serves "almostoélfennessee and parts of Mississippi, KentuckygbAma,
Georgia, North Carolina, and Virginia'ayailable athttp://www.tva.com/abouttva/keyfacts.htm (accessediune
11, 2015).
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evidence at the trial warranting a judgment in flargor and against the movant." CR 56.03;
Steelvest807 S.W.2d at 482. The KCTA cannot meet thatdaed because it admits that the
"TVA's [l]etters [r]aise [p]reemption [i]ssues."MpEtion at 18.) Therefore, the KCTA's Motion
should be denied.

The TVA has issued multiple letters to the Comnoissand/or the TVA Cooperatives
representing that: (i) its "oversight extendshe tegulation of 'the use of electric system assets
[(such as poles)] of the distributors of TVA powg(li) it has "oversight responsibility for the
pole attachment fees of the Kentucky distributdr$\@A power"; (iii) "it is TVA's position that
TVA's oversight over the pole attachment rateshefsé distributors is sufficient”; and (iv) it
regulates the TVA Cooperatives' pole attachmentsifypart, requiring "each distributor to
charge a pole attachment fee that ensures fullregstvery." $SeelLtr. from W. Johnson to J.
Derouen, Ex. 1; Ltr. from C. Herron to J. Derouén, 2; Ltrs. from C. Herron to the TVA
Cooperatives, Ex. 3.) Such administrative "opinietters are routinely considered as persuasive
authority in cases interpreting agency regulationsletzger v. Wells Fargo Bank, N,Aase
No. LA CV14-00526 JAK (SSx), 2014 U.S. Dist. LEXE9427 (C.D. Cal. April 28, 2014), a
true and accurate copy of which is attached hexgtéx. 19.

As a point of clarification, preemption is "a questof law,® and the Commission
should defer to the TVA's legal position on the mrmf its own jurisdiction. It is a basic
principle of administrative law that administrativegencies are afforded deference when
interpreting statutes they are charged with adri@nisy. See Chevron, U.S.A., Inc. v. Natural
Res. Def. Council, Inc.467 U.S. 837, 842-43 (19843ee also, e.g., McCarthy v. Middle

Tennessee Elec. Membership Cp466 F.3d 399, 406 (6th Cir. 2006) (recognizing TW/A as

19 See Nickels v. Grand Trunk W. R.B60 F.3d 426, 429 (6th Cir. 2009)ye v. CSX Transp., Inet37 F.3d 556,
563 (6th Cir. 2006)State Farm Bank v. Reardod39 F.3d 336, 341 (6th Cir. 2008).
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an administrative agency). This deference applipmky "to cases in which an agency adopts a
construction of a jurisdictional provision of atsii@ it administers.See, e.q.City of Arlington
v. FCG 133 S. Ct. 1863, 1871 (201%).

Even if the Commission were to treat the TVA's deieations as mere facts, however,
the KCTA defeats its own Motion by conceding thHat tetters "[r]aise [p]reemption [i]ssues."”
A court may take notice of facts, such as thoseaioed in administrative opinion lettétshat
are "not subject to reasonable dispute” becausg d@ne "[c]lapable of accurate and ready

determination by resort to sources whose accuraonat reasonably be questioned.” Ky. R.

% Citing, e.g., City of New York v. FC@86 U.S. 57, 64 (1988) (deferring to the FCC&ertion that its regulatory
authority extends to preempting conflicting statées); Capital Cities Cable, Inc. v. Crigpd67 U.S. 691, 700
(1984) (same); 1 R. Pierce, Administrative Law Tis=a83.5, p. 187 (2010NLRB v. City Disposal Systems, Inc.
465 U.S. 822, 830, n. 7 (1984) (no "exception exigi the normal [deferential] standard of revievar f
"jurisdictional or legal question[s] concerningethoverage™ of an Act;ommodity Futures Trading Comm'n v.
Schor 478 U.S. 833 (1986) ("We have never . . . heltt #uch an exception [for issues of statutory glicison]
exists to the normal standard of review . . .; edtlave have not hesitated to defer . Udjted States v. Eurodif S,A.
555 U.S. 305, 316 (2009) (deferring to Commerceddmpent's determination that its authority to seekdumping
duties extended to uranium imported under contri@etenrichment servicesReiter v. Cooper507 U.S. 258, 269
(1993) (deferring to Interstate Commerce Commissiaiew that courts, not the Commission, possegsitidl
jurisdiction with respect to the award of repanasidor unreasonable shipping chargéf)jted States v. Riverside
Bayview Homes, Inc474 U.S. 121, 123-124, 131 (1975) (deferring tawA Corps of Engineers' assertion that its
permitting authority over discharges into watereexted to freshwater wetlands adjacent to coverddrgja See
also Nat'l Cable & Telecomms. Ass'n v. Gulf Power, 634 U.S. 327 (2002) (holding that the FCC's ptetation
and application of the Pole Attachments Act "toeatspirisdiction over these attachments [at issuthé litigation]

is reasonable and entitled to our deference").

%L Numerous courts have taken judicial notice ofrimtetive letters issued by a regulatory agency.ora case, a
trial court requested additional information frolne tFederal Highway Administration ("FHA") regardiitg funding
policy. Sierra Club v. U.S. Army Corps of Engineer82 F.2d 253, 258 (2d Cir. 1984). In responsénialdle-
level administrator" at the FHA sent the court #ele explaining how the FHA funding policy would be
administered in certain circumstancéd. The Second Circuit held that the trial court'sanetie on that letter, when
viewed in light of the court's consideration of theerall policy and regulations, was not an abUsgiszretion. Id.
Other courts have reached similar conclusion inmghsimilar documentsSee, e.gLewis v. Del. Charter Guar. &
Trust Co, Case No. 14-CV-1779 (KAM), 2015 U.S. Dist. LEX#2521 (E.D.N.Y. March 31, 2015), a true and
accurate copy of which is attached hereto as EXt&0ng judicial notice of IRS interpretive lets¢r Chenault v.
Cobh Case No. 13-cv-03828-MEJ, 2014 U.S. Dist. LEXE®D@37 (N.D. Cal. Sep. 15, 2014), a true and aceurat
copy of which is attached hereto as Ex. 21 (takimticial notice of letter from U.S. Department obising and
Urban Development and unsigned letter from Consufirance Protection Bureaw)phnson v. Hologic, IncCase
No. 2:14-cv-0794-LKK-KJIN (PS), 2014 U.S. Dist. LEXIF9665 (E.D. Cal. June 9, 2014), a true and atzeapy

of which is attached hereto as Ex. 22 (taking jiadlinotice of Food and Drug Administration "premetrlapproval
letter" issued to companyMetzger Ex. 19 ("whether or not judicial notice is appriage, the Court can consider
the Opinion Letter as a public record reflectingirerpretation by the OTS of its regulations£itiag, e.g, Silvas

v. E*Trade Mortg. Corp.514 F.3d 1001, 1005 n.1 (9th Cir. 2008 Carthy v. Option One Mortg. Cor@B62 F.3d
1008, 1013 (7th Cir. 2004)).
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Evid. 201%? Here, even after the KCTA has conducted discoweny had an opportunity to
challenge the letters, there can be no reasonadpeitd: the TVA's President and CEO and its
Director of Retail Regulatory Affairs have cleayated — now multiple times — that pole
attachments fall within the scope of the TVA's @ugint responsibility. Moreover, there is no
legitimate basis to question the accuracy of théAFWresident and CEO or its Director of
Retail Regulatory Affairs statements with respectheir views on this matter. Those are their
views, and no one can seriously suggest that thA Tss ulterior motives. The TVA has
indicated that it has oversight responsibility wittspect to pole attachments and the use of
electric system assets, and the Commission shetén tb the TVA's assertion of jurisdictiGh.

In its Motion, the KCTA attempts to downplay theparntance of these letters, but even if
there were some legitimate dispute (which thereo§ as to their contents, the KCTA admits
that the "TVA's [l]etters [r]aise [p]reemption [gges” and that the letters "raise the questions
designated by the Commission for resolution in gaise." (Motion at 18.) In other words, even
in its own misconception of the issues, the KCTArmwledges that the TVA's letters support
the TVA Cooperatives' arguments. For that reasomeathe KCTA has conceded that the TVA
Cooperatives would not find it "impossible . . . gooduce evidence at the trial warranting a
judgment in [their] favor and against the [KCTA]See Steelves207 S.W.2d at 482.

Ultimately, however, the truth is that the KCTA gilym cannot overcome the uniquely
broad powers reserved by Congress to the TVA,dhg lines of case law confirming the TVA's

preemptive powers, the TVA’'s own assertion of oigtsresponsibility, and the undisputed

22 Although "[tlhe general rule is that administratitribunals are not bound by the strict or tecHniotes of

evidence governing jury trials," the process ofigia notice "permits an administrative tribunal tike official

notice of the same matters of which a court tal@tce." Louisville & Nashville Railroad Co. v. Kentugky00

S.W.2d 777, 780 (Ky. 1956)

% Moreover, and consistent with the great depttegél authority cited throughout this subsectiotianee upon the
TVA's letters in a decision declining jurisdictimver the TVA Cooperatives’ pole attachments woudticonstitute

reversible error.
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facts of this matter. The KCTA cannot meet itsdaur, and its Motion should be denied.

lll.  The Commission should disregard the KCTA's allegations about "belligerent and
reckless conduct.”

In an apparent effort to distract from the mati@rsssue and its inability to satisfy the
standard for summary judgment, the KCTA falsely uses the TVA Cooperatives of
"belligerent and reckless conduct." (Motion at 6The Commission should disregard these
baseless allegations.

Throughout this case, the KCTA has continually aecuthe TVA Cooperatives of a
"failure to cooperate in the discovery processMotfon at 13.) To the contrary, the TVA
Cooperatives exerted significant effort to gatheat eeview documents and respond in full and in
good faith to the KCTA's data requestsSe€Glover Depo., Ex. 5, at 17:21-25 ("asked for
[Pennyrile employees] to get all the informatioattive could provide, and provided it at
15:19-16:3 (employees "went through their documeat$ind out what they needed for the
answers"); Smart Depo., Ex. 6, at 13:23-14.2 ("mled responses to the best of our ability to
the questions that were asked); at 16:1-21 (provided written responses to counselpat
17:10-21 (reviewed numerous documents, includingtrests and historical financial data, to
respond to data requests, and provided all reqliestsponsive documents); Thompson Depo.,
Ex. 7, at 10:11-11:18 (describing efforts to gatterd review documents and prepare
responses).)

The KCTA now claims that the TVA Cooperatives' veigses "refused to make any effort
to educate themselves in preparation for their gdiéipas.” (Motion at 11-12.) This accusation
is false. The record is clear: the TVA Cooperaiweitnesses testified about what they knew in
good faith, within the guidelines established by @ommission. Each of the deponents attended

a multi-hour meeting with legal counsel to preplarethe depositions. See, e.g.Glover Depo.,
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Ex. 5, at 8:10-22; Ramsey Depo., Ex. 9, at 7:13T2%mpson Depo., Ex. 7, at 8:5-23; Smart
Depo., Ex. 6, at 8:2-15; Weatherford Depo., Ex. 406:9-24.) In addition, the witnesses
reviewed documents, had additional discussions widif as necessary to prepare for the
depositions, and appeared at the depositions ablevdling to respond to questions to the best
of their abilities. Hee, e.g.Smart Depo., Ex. 6, at 7:14-9:1 (over the cowfsa week, Mr.
Smart reviewed data request responses, reviewettacts) reviewed the revised notice of
deposition, met with counsel and the other dep@)emd met with West Kentucky employees);
id. at 7:4-10 (prepared to testify "[t]o the best of ability"); Glover Depo., Ex. 5, at 8:3-6 (Q:
"...[Y]ou're prepared to answer questions coveredth®y attachments to Exhibit No. 3 [the
revised Notice of Deposition]? A: To the best of ability, yes, sir."); Ramsey Depo., Ex. 9, at
7:19-21 (reviewed all documents submitted by WaRemal Elec. Coop. Corp.)gl. at 14:2-19
(each witness had a "book" of documents prepanethé&ir review).)

The KCTA's disapproval of the TVA Cooperatives' doat appears to be nothing more
than disgruntlement with the appropriate limitaoron discovery established by the
Commission. SeeDiscovery Order at 15. Indeed, the KCTA repeatqalgssed witnesses on
matters outside the scope of permissible discovébge, e.g.Glover Depo., Ex. 5, at 25:14-25
(asking witness about pole attachment cost analysresponse to which the TVA Cooperatives'
counsel objected on the grounds that it was "vésgrahat cost data is outside the scope of this
proceeding"); Smart Depo., Ex. 6, at 14:17-16:4jqcing on the grounds that "the
Commission's Order specifically declined to allol€®A to get into this line of questioning”
regarding rate methodology); Ramsey Depo., Ex.t91916-20:6 (objecting to continued
repeated questioning regarding cost data outsidestope of discovery)d. at 21:3-22:14

(objecting to line of questioning regarding develgmt of cost methodology and noting that the
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same objectionable questions have been raisedrée ttonsecutive depositions); Thompson
Depo., Ex. 7, at 34:7-13 (objecting to questiormgmrding “cost formulas and rate analysis”).) In
short, the TVA Cooperatives participated fully andyood faith within the discovery guidelines

established by the Commission; the KCTA is simpiysdtisfied with those guidelines. The

KCTA's accusations regarding discovery misconduet therefore, completely unfounded and
entirely irrelevant.

In support of its accusations of "belligerent ardktess conduct,” the KCTA also cites
separate litigation between Pennyrile (one of t& TCooperatives) and Time Warner Cable (a
member of the KCTA) that arose when Time Warnesigted in the long-running “self-help” of
continuing to withhold payment of its past due pateachment bills. (Motion at 6-7.) The
KCTA mischaracterizes the ensuing dispute as Pdangmploying threats and "abusive
tactics"; however, the KCTA (who shares the samensel as Time Warner) failed to mention
that Time Warner was unable to satisfy the legahd#rd to obtain a preliminary injunction and
that Time Warner's motion was denibg the United States District Court for the Wester
District of Kentucky. See Time Warner Cable Midwest LLC v. Penny(@lase No. 5:15-cv-45-
tor (W.D. Ky. March 20, 2015), a true and accumapy of which is attached hereto as Ex. 23.
Notably, in that case, the United States Districu@ for the Western District of Kentucky
determined that "there is not a 'strong' likelihdbdt Time Warner" will succeed in its claims
that Pennyrile's pole attachment rates are exaeasig warrant a refundd. at 5.

The KCTA's accusations of "belligerent and recKlemsd uncooperative conduct are
false, unproductive, and immaterial to the mattehand. The Commission should disregard

them.
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CONCLUSION

Only one issue is before the Commission on rehgatiwhether or not TVA has or
exercises any jurisdiction . . . over the poledhtaent rates of the TVA cooperatives.” Order
Granting Rehearing at 6 (emphasis added). Theataivthe undisputed facts demonstrate that
the TVA has and exercises such oversight respditgibiAny decision the Commission makes
regarding the TVA Cooperatives' pole attachmergsratr services would trespass upon the field
of — and directly conflict with — the TVA's exclusi regulatory authority, and consequently is

preempted by federal law.

In its Motion, the KCTA argues only that it disappes of the TVA's style of regulation.
Not once does the KCTA argue that the TVA does hate authority over the TVA
Cooperatives' pole attachment rates. Indeed, G&Aeven concedes that the TVA letters

“[r]aise [p]reemption [i]ssues,” apparently withawgicognizing that this concession defeats its

own Moaotion.

The KCTA cannot meet its burden. Accordingly, ThéA Cooperatives respectfully

request that the Commission deny the KCTA's Motion.

Respectfully submitted,
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