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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KEWTDCKY
AT FADUCAH

TEINESSEE VALLEY AUTHORITY,

ET al.,
PLALNTIZFS,

V. CIVIL ACTION
NO. 79-00095~P

ENERGY REGULATORY COMMISSION
OF KENTUCKY (FORMERLY
PUBLIC SERVICE COMMISEION

OF KENTUCKY?,
DEFERDANTS .

SUMMARY JUDGMENTD

For the reagohs stated in the Memorand\:m-opinion

this day entered,
1T I5 ORDERED AND BDJUDGED that the plaintiffs!
notion for Summary Judgment be, and hexeby is, BUSTAINED,
This is & £indl and sppealable judgment antt there i
no just cause for delay.
' IT IS FURTHER ORDERED that enforcement of plaintififs’
injupction be STAYED during the time In which any notice

+ 0f appaal may be filed.

DRTED: September 25, 1879,

Qetedin,

Edward H, vohnstone

Judge,;unit&d States District Court

ENTERED

.,

SER B 71970

5, magml:“r COURY

rPp2
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
AT PADUCAH

TENNESSEE VALLEY AUTHORITY,

ET AL.,
PLAINTIFFE ,

CIVIL ACTION
WO, 79-0008-P

BNERGY REGULATORY COMMISSION
OF KENWTUCKY  (PORMERLY
PUBLIC SERVICE COMMISSION

OF KENTUCKY),

DEFENDANDS ,
HMEMORANDUM OPINIONW

Plaintiffs, Tennessee Valley Authority (IVR) and
various distributors of TVA electric power in Kentuoky
browght suit under 28 U.8.C. §§133L, 1337, 1343 and
2201~3202 asking qu declaratory and injunctive zellef
preventing. tha Energy Regulatory Commisgiotr of Kentueky
(ERC) from exeroising zny muthority over the rates charged
by the TVA gistributors. Rlaintiffs have moved for eumméry
judgment. The Court is of the opinion that this motion
ehounld be granted, '

Tha TVA, a Unjted States Government corporation, vas
created by the Tennegsee Valley Aubhority Act of 1333, The
act authorizes the TVa to penerate snd sell aelectric power
unéer contracts £or terms of up to twenby years, In 1935
Section 10 of the Tennessee Valley Anthority act was amended

to provide thab:

. . . the [%VA) Board is swthorized to include in
' any contract for the sale of power sush terms and
conditions, lnoluding resale rate schedules, and
— to provide for such rules and regulations asm in
its Jvudgment may be necessary or desirable for
warrying out the purposes of this het., . .

49 Stat. 1076 (1935), 16 0.8.C, §83LY (1976},




18, 84 1223 P WP EC FRANKFORT KV ® Qo4

Pursuant to this congressional grapt of autherity,
the TVA contracted to sell electrical powa% to plaintiif
TVA distributors. These dlstributors then resell the
* power to consumers in Xentucky.
tne purpose of Congress in coreating the IVA was to
establigh a “yardstick” with whiceh to‘measure utility rates
around the country. That i3, by charging TVA with the duby
to supply electrioal pover at the lowest possible cost, a
national standard of fairness wahs eytablished with regard
. ko whility ratea: In dgscribing the TYA yaxdstick, the
1938-1939 Joint Congressionald Committes report placed specizl
emphasis on the retail rates charged by TVA distributors:
‘ (§) The Yardetiok

The resolution in subsection (g) Girects the
committes to lnvestigate "Whether by agcounting
methods and cost chaxges applloahble to privete
industry, the electyieo rates of the authority
provide @ legitimate, honest 'yardstick' of
eguitanle rates of private industry,

PRI

. .
Regardless of the pumerous and conflicting
descriptieons of the yardstlck, it can be defined

ag Follows: The yardstlck Ls not in the
Authoxrity's wholesale rates, but in the retall
retes of the various municipalities and othex

locnl oxganizations, that havae purchased Avthority
power and adistributed it at wousuvally low rates.

If their operations are shows to be 0f a kind

that may be substantially duplicated in othex

paxts of the countxy, thelr rates may he considered
a Wetlonwide y;rdst{ck, or measures of results to

be eéxpected,

Report of the Joint Comm, on the Investigstion of the
Tennegses valley AUthority, &. boc, No. 56, /0th Cong.,
T5t Sess., pt. 1, at L/9, 190, 197-98 (1938).

, On the other hand, four of the plaintiff distributors

are Rentué&y rural electric coopmratives: These four
cooperatives were created pursuvant t0 the provislons of
an Act of the General Assenbly of Yentucky incorporated into

%.R.5. Chapter 279, The other named plaintiff distributoxs
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are a Tennesses rural 'elsctrie coonperative and a Tennesses
municipality that sell elactric power in Kentvcky. The
same legislative act anables these non-resident enities

to distribute power to 8 distance of »ot more than three
miles from the state boundary,

Tha Xentucky laws, in addition to providing for the
creantion of these resident cooperatives, also {mposs
Limitations and obligations with regard to their operations.
Specifically the gtate law provides that thése &nd sll other
gistributors so created or doing bubiness ;nder the act are
subject to ths peneral supervision of the Public Bsrvice
commission (now BRC), L

For the purpose of this action the intention of the
Kentucky General Assembly was twofold: (1) To permit the
ereation or operation of the plaintiff distribwtors ox their
like; and (2} to subject thoss distributors to ERQ supeyrvision,

. Ry R.B 2780210 provides in parte

{1} Evexy corporation formed undey XRE 279.010Q
to 279.220 shall be subject te the general supervision
of the Public Service Commlssion, and shall be subjeck
to all the provisions of KRS 278,010 to 278.450 inglualve,

and KR8 276.990,
K.R.5, 279.220 providep in part:

(1) Any rurad elenctric cooperative corporation
vryanived Under a law of any state contlguous to this
state, which lav ip substantially similar te the law
under which such oorporations may be oxganized ln this
gtate, may extend lts operationa into this state for a
distance not exceeding threa miles from the boundary
between that state and this state, . . .

{2) The opaerations of such corporation within
this state shall be subject to the swpervision of the
public Service Commission, and the comtission may take,
the necessary auvtion Lo reguiye thde corporation to
furnich adsguate #ervioe at ressonabla ratsg. If the
cogporation £3ils to comply with the regulationg and
requirements of the commission Lt shall forfeit the
privilege granted by this section,
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The TVA and tha ERC have each sought to fulfill theix
legislative mandates. On the federal sida, TVA, in exercising
the power deleguted to it by Congresa, has sat resale rates
to ba followed by ite distributors by including the followlng
language in the TVA and distributors contrachss
5, Resale Rates, In order to assure 2 wide and
ample distributlion of electric energy im the area
perved by [the Tva distributor), the partles agree
as follows:

(a) [The TVA dlstribotor) agrees that the power
purchased hersunder shall be sold and distributed
to the ultimate conswumer without discxdmination
amonyg consumers of the same clase, and that no
discriminatory rate, rebata, or other special copn-

cession Will be made or given to mny consumer,
directly or indirketly.

(b) [The TVA dlstributor] agrees to serve consumers

.+ . at and in acoordance with.the rates, charges,

and provisions set forkh « , ., and not to deparxt

therefrom. v + .

The contracts with the #VA distributors contain provisions
which allow resale rates to inoxease aB the cost of fnel used
by the distributors in?raascs.

over on the state side, the ERC, Iin responding to the
obligation delegated to it by the General Assembly of Kentucky,
ordered the named TVA distributors to set retail rates by
referenve to fuel escalation schedules differing frow the fuel
espalation provigions imposed by the TVA contract,

ERC mrgues that no actual oonflict exists between the
regulation unaertaken by it and the fuel epcalation provislons
in the cortracts betwee;n TVA and the YVA distxibutors, . The
ERC points out that the stabutory mandate imposed on it by
the Kentuoeky Revised ststutas «w~ to see that utility rates are
£alix, just, and reasonzble — does not oonf}ict with TVA's

nission to make low~cost power avallable to domestic and rural

consumexs.,
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This contantion ignores the fact that it is impossible
for the TVA distributors to comply with the BRC regulation
without breaching contracts with the Tva. This Court finds
direct conflict exists bebween an exeroiéa of faderal authority
granted TVA by Congress and an exercise of state avthority
granted ERC by the General Assembly of Kentucky.

When complience with the leglitimate dixpctions of u
state governwent is impossible withont Qiolating the legitimste
directions of tha federal government, Article IV §2 of the
United States Constitubion, the Supremzoy Clause, demands that
the exercise of federal avthority supersede the exercise of
Ray v, Atlantic Richfia}ﬂ Co., 435 U.5. 151

state authority.
(1978), United States v. Geoxrgla Public service Commigslon, 371

U.8. 285 (1963), McDermott V. Wiscepsin, 228 U.S, 118 (1913).

The United Btates Congress und the General Asyembly of
Kentucky each have the ultimate power cover the enitles they
create. Congxes; can .curtsil the authority of TVA(?) The

General Ascembly can alter the authority of electrical cooper-

atives astablished undeyr ita acts.

Hr, Justice Burger obssrved in Venpestee Valley v. Hill,
437 U,B, 153, 9B 8,Ct., 2279 (1978},

pur individual appraisal of the wisdom or unwisdom
of a particular course conspiously sslectad by tha
Congress L8 to be put aside in the process of Inter-
preting & statute. Once the meaning of an ensctment
ig discarned and its constitutiopality determined,
the judiaiql proocess comes to an end. . . .

« « r v

. . . in our constitutional system the commitment to

the separation of.powers is too fundamental for us .

to pre—empt congresgional action by Jvdicially decrecing
what necords with ‘vommonsense and the public wenl', .
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put so long asg plainéiff cooperatives distribute
power purchased from TVA they must comply with the
legitimate conditions imposed vpon tham by TVA.

An sppropriate order i# this day entered.

DRTED: September 25, 1879,

’ Bdwird B, Johnetone
Judge VUnited States District Court

ENTERE P
" gEP 3T I879




