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DNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY

AT PADUCAH

'I'E:j~NESSBE VALLEY AUTHORITY I

E'1' AL.,

v. CIVIL ACTION
NO. 79-0D09-P

I
I
I

I
I
I
i
I
I

l?I,AINTIFFS,

ENERGY REGU.LATORY COM.."lISSION
Of KENTUCKY (FORMERLY
PUBLIC SERVICE COMMISSION
OF KENTUCKY),

DEFEblD1I.NTS.

Stll-IMARYJUDGMENT

For the reasohs stated in the Memorandum·Opinion

IT IS ORDERED AND ADJUDGED that the plaintiffs'

this day entered,

mocLo.n for Summary ,Judgment be I and her'eh.l;" is, SOSTAINED.

This is R final and appealable Judgment and there is

no just cause for delay.

IT J8 FURTHER ORDERED that enforoement of plaintiffs'

injunctioh be STAYED durin<;1the time in which any notice

• of appeal may be filed.

DATED: S~ptember 25, 1979.

District Court
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UN'ITEO STATES DISTRICT COORT
WESTERN D!STRICT'OF KENTUCK!

AT 'pADTJC~H

TENNESSEE VALLEY AUTHOR!TY,
ET AL.,

v. CIVIL ACTION
NO. 79-0009-1'

PLAINTIFFS,

ENERGY REGULATORY COMMISSlON
OF XEHTUCKY (FORMERLY
POBLIC SERVICE CO~{ISSrON
OF KENTUCKY) I

Y~MORANDUM OPINION

DEFENDANTS.

Plaintiffs, Tennessee Valley Authority (TVA) and

various dist:ributors of TVA electric power in Kentucky

brought suit under 28 U.S.C ..SH331, 1337, 1345 and

2201-2202 asking for declaratory and injunctive relief

preventing. the Ene:r'gyRegulatory Commission of Kentucky

(ERe) from e:xeroisin9 any authority OVer the rates oharged

by the TVA distributors. Plaintiffs have moved for summary

judgment. The Court is of the opinion that thie motion

600uld be granted.

The TVA, a onited States Government corporation, was

created by the Tenne5see V~lley Authority Act of 1933. The

act authorizes the TVA to generate and sell electric power

under contract~ f6r terms ot UP to twenty years. In 1935

section 10 of the Tennessee yaJ.ley Authority Act was amenoed

to provide, that:

the ('I'V)\) Board ill au'thorl.zed to include in
any contract for the ~ale of po~er such terms and
conditions, includin9 ,r~~alerate 6ched\lle~, ~rid
to provide for such rule_ and r~qulations as in
its judgment may be n~c:es~ary or desiX"~J:,lefor
carrying out the ~urpos~s of thi$ Act. .

49 Stat. 1076 (1935)1 16 U.S.C. S~31:i (1976).
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Pursuant to this oongressional grant of aut.hority,

the TVA oontracted to sell electrical power to plaintit£

~V}\ distributors. These di6tributors then resell the

power to oonsumers .i.n J{~ntucky.

One purpose of Congress in creating tha TVAwas to

establisb a Myarustick" with which to measure utility rates

around the country. ~hat i's, by ohar9in\l TV"with the duty

to supply electrioal power at the lowest possible oost, a

national standard of fairness was established with regard

to utility rates. In de:scribing' the TVA yardstfck, the

19~a-1939 Joint congressional committee report placed special

ernph<lsi5 on th~ retail ra·tes charged by TVA distributors:

(B'>The Yardstiok

1he resolution in subsection (q) d~rectg-the
committee to investigate "Whether by Mcounti.ng
methods and COiit charges applioable to privii.te
ind1.1stryI the electric rate,. of the .Aut):lority
providG a l~gitimate, hon~st 'yardstick' of
equitable rates of priv~te industry.

Resa~dless of the pcime~ous and conflicting
descriptiDns of the yardstick, it can be defined
as follows: ~he'yardstick is not in the
Authe~ity's wholesale rates, but in the r~t~il
rates of the various muni.cipalitles. and other
local organi~ation5. th~t have purohased huthority
power and distr.ibuted.it at unus\lalJ..ylow rates.
!f their operations are shewn to be of a kind
that m~y be substantia~ly duplicate~ in other
p~rt5 of th~ country, £heir rate~ may bQ con~idered
a Nationwid~ y~rdstick, or measure of re~ult~ to
bE! E<xJ?9cted.

Report of the Joint Comm. on th~ Investigation of the
Tennessee Valley AuthOl:'ity,·E. noc , No. ~6, nt.h Cong.,
1st Sess., pt. 1, at 179, 190, 1.97-~a (1~39) •

. On the ethel: hand, fo~r ot· the plaintiff distributors

..re Kentu~ky rw:~l' e'_ectr~c oooperatives; These four

oooperatives were created ~urc~ant to the provisions of

an Act of the General Assembly of Kentucky incorporated into

K.~.S. Chapter 279. The other named plaintiff distl:'ibutors
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are a Ten~esGeQ rurai'el~ctric cooperativ~ and a Tenn~ssee

m\)nicip~lity that sell electric power in lientucky. The

same.legislative act anabl~s these non-re~ident enities

to distribute power to ~ distdnoe oe not more than thcee

I

I
I
I

1
i

miles from the state boundary.

The Kentucky laws, in addition to providing for the

cre~tion of these resident cooperatives, also impose

limitations and obligations with regard to their operations.

Specifically the Bta te .law provides that these anCl all other

distributors eo crEiated or doing .bu'Sinessunder the Act are

subject to the general supervision of the Publ~c Service

Commission (now ERC).l

For the purpose of this action the intent.ion of t.he

Kentucky General Assembly was twofold; (I) To permit the

creation or ope.ration of the plaintiff dist:rib\.1torsor their

like; and (2) to aubjec~ thosa distributors to ERe supervision.

1 l\:R.S. :279',2)'0pr.ovi.de.;;in part!

(1) Every corporation formed under RRS 279.010
to 2711.2'20 shall be subjeat: to the genera.l. supervision
of the Public Servioe COlUlllission, and shall. be subject
to all the provisions of KRS 27B.010 to 278.450 inol.usive,
and KRS 278.990.

l<.R.S. 279.220 provi.des;Jin part:

(1) Any rural eleotric cooperative corporation
or~ani~ed undar a law of any 5tate contiguous to this
state, which law is subst.antially similar to the l,a.w
under ""hiah such oorporations 'roayba organized ;I.nthis
statQ, mlly extend its operations into this state for a
distance not axceeding three miles from the bounda~
between that state and this state," ••

(2) Th~ o~erations of suoh oorporation within
thi6 state sha~~ be subject to the supervision of the
~ublic 5ervic~ commission, and the oommission may taka,
t.he lle:cess","ry ",etLon to require thli corporation to
furnish aae~uate servio~ at reasonable rates. If the
cor,poration fails to comply with tne regulations and
re9uiremant. of the commi~GiQn it shall forfeit the
pnvilege granl:eO by this section.
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The TVA And the ERC have ~Q~h 90ught to fulfill their

legislative mandates. On the t"Qdera.l sid'!, TVA, in exerois:lns

the power delegated t~ it by Congre~s, has 'set resale rates

to be folloWGd by its distributors by including the follow-l.ng

language in the TVA and distributors contracts,

5. ResaleRate~f
ample distribut:t.o;n
served by [the TV~
01.5 follow""

In orQer to asSUre a wide and
of electric energy in the area
distributorl, the paFties agree

(a) [The TVAdistributor) agrees that the power
purchased hereunde~ Bh~ll be sold and distribut~d
to the ultimate conaume r without disc::rimi,nOltion
among consumers of the same class, a~d that no
discriminatory rate, rebate, or other BpBc-ial con-
cession will be made or given to any consumer,
directly or indireotly.

(b) (Tbe TVA dist.ributor) agrees ,to ~erV'e ccrisume r a
••• at and in acoordance with.the rates, charges,
and prOVisions set forth • • • ~nd not to depart
t}larEilfrom.'.••

The contracts with the TvA distributors contain provisions

which allow resale rates to increase as the co£t of fuel used

Py the distributors increases.

Over on the state side, the ERe, in responding to the

obligation delegated to it ~Y the General Assembly of Kentucky(

ordered the named 'NA distributors to set retail rates by

r ef erenoa to fuel escalation schedules di.ffering f rorn tbe fuel

escalation provis~ons imposea by the TVA contract.

ERe arguer:; that no actual conflic:t exists between the

res-ulation undertak.e.n by it and the tuel escalation provisions

in the contracts between TVA and the TVA distributors. The

ERe points out that the statutory rnandat~ imposed on it by

the Kentucky Revised statutes ~- to see that utility rates are

fair, jus~J and reasonable -- 60es not conflict with ~VA'6

rai.ssLon to make low-cost power available to domestic and rural

consumers.
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This contention ignores the fact that it is impossible

for the TVA distributors to comply with the ERe regulation

without breaching contracts with the rvA. ~his Court tinds

direct conflict e~ists between an exercise of federal authority

gr~nted TVA by Congress and an exercise of state ~uthority

granced ERe Py the General Assembly of Kentucky.

Fhen comp~iance with the le~itiroatedirection~ of a

state government is impossible without violatin9 the JegitimClte

directions of the federal government, Article IV S2 of tbe

Unitea states _constitution, the Supremaoy Clause, demands that

the exercise of federal authority supersede the exercise of

state authority. Ray v. Atlantic Richfie~d Co., 435 U.S. 151

(197B). United States v. GaQrgia Public Service Commission, 371

U.S. ~S5 (1963), McDermott V. Wisconsin, 228 U.S. 11S (1912).

The United states Congress ~nd the Gene~~l Assembly of

Kelltucky each haVe the ulti,mate power over the ~nities they

create. Congx-ess ca~ ·curtail the authoriey of TV,.V The

Caner,al ,.ssembly can all:er the 8uthori ty of electric:a 1 cooper-

atives established under ita acts.

(1) Mr. Justi~e Burger opserved in Tennes~ee Valley v. Rill,
437 U.S. 153, 9B S.Ct. 2279 (1978) r

our individual ~ppraisll.lof the 'tIisdomor unwtsdom
of Ii ~lirti~ular course oonsoiously selectee by the
Congress is to be put aside in the process of inter-
p~eting a statute. Once the meaning-of an enactment
is discerned and its constituti.onality det:errnined,
the jUdici~l process comes to an end. . • •

• in our copstitutional system the commitment to
tbe separation ot._powers is too fundamental for us
to pre-empt congressional action by judicially decreeing
what accords ~ith 'commoP5ense and the public we~lt.
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But 50 long as plaintiff cooperative a distribute

power purchased from TVA they must comply with the

le9iti~ate conditions im~osed upon them by TVA.

An appropriate order :!..athis day el'ltere.d.

DATEDt September 25, 1979.

ENTi!::RED

, St.? 27 \979
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Tennessee Valley Authority, PO Box 292409, OCt' IF, Nashville, Tennessee 37229·2409

January 24,2013

Mr. Gregory H. Grissom
Manager/President/CEO
Hickman-Fulton Counties Rural Electric Cooperative Corporation
Post Office Box 190
Hickman, Kentucky 42050-0190

Dear Mr. Grissom:

It has come to our attention that the Kentucky Public Service Commission (KPSC) is considering a
petition from the Kentucky Cable Telecommunications Association (KCTA) seeking to demonstrate
that the KPSC has the authority to regulate pole attachment terms for Tennessee Valley Authority
electric cooperatives. In light of this development, we have been asked about TVA's position on the
regulation of the pole attachment terms for the distributors of TVA power.

As you know, TVA is the exclusive retail rate regulator for the distributors of TVA power, including
the five Kentucky cooperatives. As the regulator, TVA works with its distributors to keep retail rates
as low as feasible and to ensure that the operations of the electric system are primarily for the
benefit of the consumers of electricity. TVA becomes concerned when any electric asset gets used
for other purposes. In the interest of efficiency and economy, a power distributor may use property
and personnel jointly for the electric systems and other operations subject to agreement between
distributor and TVA as to appropriate cost allocations.

Regarding pole attachment rental fees, TVA requires that a distributor recover its full cost associated
with the pole attachment and not place any unfair burdens on the electric ratepayers by ensuring full
cost recovery. TVA does not object to Joint facilities as long as the power distributor recovers the
costs associated with pole attachment rentals and that the electric rate payers do not subsidize the
costs of these rentals.

TVA is committed to working with distributors to ensure that together, we carry out the objective of
the TVA Act, which is to sell power to all of the ratepayers at the lowest rates feasible.

Please do not hesitate to contact me at (615) 232-6865 if you have further questions.

Sincerely,

r:LDtLt~ ~~
C:M,i: ~. '~:on
Director
Retail Regulatory Affairs
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Tennessee Valley Authority, 1'0 Box 292409, OCP IF, Nashville, Tennessee 37229-2409

January 24,2013

Mr. Eston Glover
President/CEO
Pennyrile Rural Electric Cooperative Corporation
Post Office Box 2900
Hopkinsville, Kentucky 42241-2900

Dear Mr. Glover:

It has come to our attention that the Kentucky Public Service Commission (KPSC) is considering a
petition from the Kentucky Cable Telecommunications Association (KCTA) seeking to demonstrate
that the KPSC has the authority to regulate pole attachment terms for Tennessee Valley Authority
electric cooperatives. In light of this development, we have been asked about TVA's position on the
regulation of the pole attachment terms for the distributors of TVA power.

As you know, TVA is the exclusive retail rate regulator for the distributors of TVA power, including
the five Kentucky cooperatives. As the regulator, TVA works with its distributors to keep retail rates
as low as feasible and to ensure that the operations of the electric system are primarily for the
benefit of the consumers of electricity. TVA becomes concerned when any electric asset gets used
for other purposes. In the interest of efficiency and economy, a power distributor may use property
and personnel jointly for the electric systems and other operations subject to agreement between
distributor and TVA as to appropriate cost allocations.

Regarding pole attachment rental fees, TVA requires that a distributor recover its full cost associated
with the pole attachment and not place any unfair burdens on the electric ratepayers by ensuring full
cost recovery. TVA does not object to joint facilities as long as the power distributor recovers the
costs associated with pole attachment rentals and that the electric rate payers do not subsidize the
costs of these rentals.

TVA is committed to working with distributors to ensure that together, we carry out the objective of
the TVA Act, which is to sell power to all of the ratepayers at the lowest rates feasible.

Please do not hesitate to contact me at (615) 232-6865 if you have further questions.

Sincerely,

~~.~
Cynthia L. Herron
Director
Retail Regulatory Affairs
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Tennessee Valley Authority, PO Box 292409, OCI' IF, Nashville, Tennessee 37229·2409

January 24,2013

Mr. Paul Thompson
Executive Vice President/General Manager
Tri-County Electric Membership Corporation
Post Office Box 40
Lafayette, Tennessee 37083-0040

Dear Mr. Thompson:

It has come to our attention that the Kentucky Public Service Commission (KPSC) is considering a
petition from the Kentucky Cable Telecommunications Association (KCTA) seeking to demonstrate
that the KPSC has the authority to regulate pole attachment terms for Tennessee Valley Authority
electric cooperatives. In light of this development, we have been asked about TVA's position on the
regulation of the pole attachment terms for the distributors of TVA power.

As you know, TVA is the exclusive retail rate regulator for the distributors of TVA power, including
the five Kentucky cooperatives. As the regulator, TVA works with its distributors to keep retail rates
as low as feasible and to ensure that the operations of the electric system are primarily for the
benefit of the consumers of electricity. TVA becomes concerned when any electric asset gets used
for other purposes. In the interest of efficiency and economy, a power distributor may use property
and personnel jointly for the electric systems and other operations subject to agreement between
distributor and TVA as to appropriate cost allocations,

Regarding pole attachment rental fees, TVA requires that a distributor recover its full cost associated
with the pole attachment and not place any unfair burdens on the electric ratepayers by ensuring full
cost recovery, TVA does not object to [oint facilities as long as the power distributor recovers the
costs associated with pole attachment rentals and that the electric rate payers do not subsidize the
costs of these rentals ..

TVA is committed to working with distributors to ensure that together, we carry out the objective of
the TVA Act, which is to sell power to all of the ratepayers at the lowest rates feasible.

Please do not hesitate to contact me at (615) 232-6865 if you have further questions.

Sincerely,

~;(.~
Cynthia L. Herron
Director
Retail Regulatory Affairs
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Tennessee Valley Authority, PO Box 292409, OCI' I F, Nashville, Tennessee 37229·2409

January 24,2013

Mr. Gary K. Dillard
President/CEO
Warren Rural Electric Cooperative Corporation
Post Office Box 1118
Bowling Green, Kentucky 42102-1118

Dear Mr. Dillard:

It has come to our attention that the Kentucky Public Service Commission (KPSC) is considering a
petition from the Kentucky Cable Telecommunications Association (KCTA) seeking to demonstrate
that the KPSC has the authority to regulate pole attachment terms for Tennessee Valley Authority
electric cooperatives. In light of this development, we have been asked about TVA's position on the
regulation of the pole attachment terms for the distributors of TVA power.

As you know, TVA is the exclusive retail rate regulator for the distributors of TVA power, including
the five Kentucky cooperatives. As the regulator, TVA works with its distributors to keep retail rates
as low as feasible and to ensure that the operations of the electric system are primarily for the
benefit of the consumers of electricity. TVA becomes concerned when any electric asset gets used
for other purposes. In the interest of efficiency and economy. a power distributor may use property
and personnel jointly for the electric systems and other operations subject to agreement between
distributor and TVA as to appropriate cost allocations.

Regarding pole attachment rental fees, TVA requires that a distributor recover its full cost associated
with the pole attachment and not place any unfair burdens on the electric ratepayers by ensuring full
cost recovery. TVA does not object to joint facilities as long as the power distributor recovers the
costs associated with pole attachment rentals and that the electric rate payers do not subsidize the
costs of these rentals,

TVA is committed to working with distributors to ensure that together, we carry out the objective of
the TVA Act, which is to sell power to all of the ratepayers at the lowest rates feasible.

Please do not hesitate to contact me at (615) 232-6865 if you have further questions.

Sincerely,

~\~~

Cynthia L. Herron
Director
Retail Regulatory Affairs
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Tennessee Valley Authority, PO Box 292409, OCP IF, Nashville, Tennessee 37229·2409

January 24.2013

Mr. David Smart
PresidentlCEO
West Kentucky Rural Electric Cooperative Corporation
Post Office Box 589
Mayfield, Kentucky 42066-0589

Dear Mr. Smart:

It has come to our attention that the Kentucky Public Service Commission (KPSC) is considering a
petition from the Kentucky Cable Telecommunications Association (KCTA) seeking to demonstrate
that the KPSC has the authority to regulate pole attachment terms for Tennessee Valley Authority
electric cooperatives. In light of this development. we have been asked about TVA's position on the
regulation of the pole attachment terms for the distributors of TVA power.

As you know, TVA is the exclusive retail rate regulator for the distributors of TVA power. including
the five Kentucky cooperatives. As the regulator, TVA works with its distributors to keep retail rates
as low as feasible and to ensure that the operations of the electric system are primarily for the
benefit of the consumers of electricity. TVA becomes concerned when any electric asset gets used
for other purposes. In the interest of efficiency and economy, a power distributor may use property
and personnel jointly for the electric systems and other operations subject to agreement between
distributor and TVA as to appropriate cost allocations.

Regarding pole attachment rental fees, TVA requires that a distributor recover its full cost associated
with the pole attachment and not place any unfair burdens on the electric ratepayers by ensuring full
cost recovery. TVA does not object to joint facilities as long as the power distributor recovers the
costs associated with pole attachment rentals and that the electric rate payers do not subsidize the
costs of these rentals.

TVA is committed to working with distributors to ensure that together, we carry out the objective of
the TVA Act, which is to sell power to all of the ratepayers at the lowest rates feasible.

Please do not hesitate to contact me at (615) 232-6865 if you have further questions.

Sincerely,

r: )L rh,0 X. ~1;;~~.¥Herron
Director
Retail Regulatory Affairs
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• •
COMMONWEALTH OF KENTUCKY

B~FORB THE PUBLIC SBRVICE COMMISSION

In the Matter of

THE APPLICATION OF HICKMAN-FULTON
COUNTIES RURAL ELECTRIC COOPERATIVE
CORPORATION POR AN ORDER AUT~ORIZING
SAID CORPORaTION TO BORROW ONE HUNDRED
EIGHTY-NINE THOUSAND DoLLARS ($189.000.00)
FROM THE NATIONAL RURAL UTILITIES COOPERA-
TIVE fINANCE CORPORATION FOR THE PURPOSE
OF CONSTRUCTION, IMPROVEMENT AND OPERATION
OF ELECTRIC DISTRIBUTION AND SERVICE
FACILITIES IN HICKMAN, FULTON, GRAVES AND
CARLISLE COUNTIES, KENTUCKY

)
)
)
)
)
)
)
)
)
)

>

•
CASE NO.

S858

o R D E R

On se~tembe~ 27, 1979, the United States Dist~ict Court for the

Western District of Kentucky ruled that the Commission has no

authority to regulate the rates of electric ut.ilities in Kentucky that

buy their power from the Tennessee Valley Authority ("TVAM
), Tennessee

valley Authority, et al, v. Ener9Y R8Qulatory Commission of KX" Civil

Action No. 79-00D9-P, W.O. Ky., September 27, 1979, unpublished

opinion. In January 1983, the Commission received correspondence from

TVA IJtlitiolJt.hat 1n ita opinion the principle enunciated in the 1979

federal court decision would apply to service as well lie rates. The

Commission agreed with this interpretation lind has returned all

tariffs to the TVA-supplied cooperatives.

On November 12, 1962, the Franklin Circuit Court issued ita

opinion in West Kentucky RECC v. Energy Regulatory Commission, Civil

Action No. 60-CI-1747, to the effect that tho Rural Electrification

Aclministt"ation ("REA") falls within the classification of the "federlll.



• •government: or any agency thereof" and, accordingly, borrowings from

REA are exempt from Commission scrutiny under the provisions of KRS

278.300(10) •

The Commission, having considered the decisions DE the United

States District Court, the Franklin Circ\lit Court and being advised,

is of the opinion and finds that, absent jurisdiction over rates,

service and borrowings from REA, any attempt to exercise jurisdiction

o....er other borrowi.ngs by TVA-supplied rural electric cooperatives

includin~ the National Rural Utilities Cooperative Finance

Cor.poration, the lender herein, would be ineffectual.

IT IS THEREFORE ORDERBD That this case be and it hereby is

dismissed.

Done at Frankfort, Kentucky, this 27.th day of June, 1.983.

ATTEST:

Becretary
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COMMONWEALTH OF KENTUCKY

PUBLIC SERVICE COMMISSION
730 SOtENKEL LANE

POST OFFICE BOX 615
FRANKFORT, KY. 40602

(502) 564-3940

March 2, 1983

Senator William L. Quinlan
Chairman
Joint Interim Committee on Energy
Room 21 - Capitol Annex
Frankfort, Kentucky 40601

Dear Senator Quinlan:

On September 25, 1979, the United States District Court for
the western- district of_Kentucky ruled that the Kentucky Public
Service Commission had no authority to regulate··the rates- of.
electric ut-ilities in Kentucky that buy _their power from the
Tennessee Valley Authority. The court's ruling was based upon the
fact that Congress gave TVA the power to set :the retaiL rate for
all customers who purchase electricity from TVA under a wholesale
contract. The power of the federal government to set the retail
rate for these utilities takes precedence over the power of :the
state to likewise set- the rate. Accordingly, since 1979 the PSC
has not exercised any jurisdiction over the retail rates of the
following utili ties operating in Kentucky: Hickman-Fulton RECC,
Pennyrile RECC, Warren RECC, West Kentucky RECC, Tri-County
Electric Membership Corporation, and Jellico Electric Company.

In January of this year, the PSC received correspondence from
TVA stating that it was TVA's belief that the principle
enunciated in the- 1979 federal court decision would apply to
service as well as rates. TVA thus contends that none of its
wholesale customers operating in Kentucky are subject to any of
the PSC's regulations governing the provision of electrical
service to customers. The PSC has considered this matter and it
is our conclusion that TVA is right on this point and that
federal rather than state law governs the service as well as the
rates of all TVA-supplied utilities. Since construction projects
by utili ties are also related to the rates and service of the
utilities, the PSC believes it cannot legally certificate
construction projects for these utilities. Accordingly, the PSC
wishes to inform your committee that our agency will no longer
regulate the rates, service, or construction of the
aforementioned six utilities operating in Kentucky which purchase
their electricity from the TVA.



/
/

,

',"'_

.,' .~; f

Senator William L. Quinlan
March 2, 1983
Page Two

If..you or:.'any member of:..your committee, have questfons
regarding this matter, please feel free to contact our agency at
anytime.

;;~7Ji~~....~
William M. Sawyer fV~r -
General Counsel
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COMMONWf.ALlH OF KENTUCKY
PUBLIC SERVICE COMMISSION

710 5CHlNKH LANE
POST OFFICE BOX 615

Albert P. Marks, Esq.
Marks, Shell, Maness & Marks
114 South Second Street
Post Office Box 1149
Clarksville, Tennessee 37041-1149

f\U G 301993

Re: Cumberland Electric Membership Corp.

Dear Mr. Marks:

The Commission Staff has reviewed your request for a legal
opinion as to whether Cumberland Electric Membership Corporation,
a Tennessee Valley Authority Distribution Cooperative, is required
to seek a Certificate of Public Convenience and Necessity from this
Commission prior to borrowing funds from the Rural Electrification
Administration and the National utilities Cooperative Finance
Corporation.

For those utilities subject to our jurisdiction, KRS 278.020
·prohibits the construction of utility facilities until the
Commission has issued a Certificate of Public Convenience and
Necessity, and KRS 278.300 prohibits the issuance of any evidence
of indebtedness by a utility without prior Commission approval.

As you know, the District Court for the Western District of
Kentucky ruled in TVA, et al. v. Energy Regulatory Commission,
Civil Action No. 79-0009-P (W.D. Ky. Sept. 27, 1979), the
Commission was preempted on rate regulation by the TVA, a federal
agency. The Commission subsequently concluded that TVA's service
requirements similarly preempt those of Kentucky, leaving no aspect
of a TVA distr ibution cooperative's operations. subject to our
jurisdiction. (See Opinion Letter dated March 2, 1983 attached
hereto.) Thus, Cumberland Electric Membership Corporation is not
required to either obtain a Certificate of Public Convenience and
Necessity prior to constructing facilities or obtain any
authorization in connection with the issuance of indebtedness.

If you have any further questions, please contact Richard Raff
of our Legal Staff.

Sincerely yours,

.~O""--~
Don Mills
Executive Director

fb
Attachment

AN EQUAL OPPORTUNITY EMPLOYER M/F/D
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COMMONWEALTH Of KENTUCKY

PUBLIC SERVICE COMMISSION
730 SOfENKEL LANE

POST OffiCE BOX 615
fRANKfORT, KY. 40602

(SOl) 56 ....3940

March 2, 1983

Senator William L. Quinlan
Chairman
Joint Interim Committee on Energy
Room 21 - Capitol Annex
Frankfort, Kentucky 40601

Dear Senator Quinlan:

On September 25, 1979, the United States District Court for
the western-district of_Kentucky ruled that the Kentucky Public
Service Commission had no authority to regulate··the rates, of.
electric utilities in Kentucky that buy, their power from the
Tennessee Valley Authority. The court's ruling was based upon the
fact that Congress gave TVA the power to set ,.the retaiL rate for
all customers who purchase electricity from TVA under a wholesale
contract. The power of the federal government to set the retail
rate for these utili ties takes precedence over the power of the
state to likewise set the rate. Accordingly, since 1979 the PSC
has not exercised any jurisdiction over the retail rates of the
following utilities operating in Kentucky: Hickman-Fulton RECC,
pennyrile RECC, Warren RECC, West Kentucky RECC, Tri-County
Electric Membership Corporation, and Jellico Electric Company.

In January of this year, the PSC received correspondence from
TVA stating that it was TVA's belief that the principle
enunciated in the' 1979 federal court decision would apply to
service as well as rates. TVA thus contends that none of its
wholesale customers operating in Kentucky are subject to any of
the PSC's regulations governing the provision of electrical
service to customers. The PSC has considered this matter and it
is our conclusion that TVA is right on this point and that
federal rather than state law governs the service as well as the
rates of all TVA-supplied utilities. Since construction projects
by utilities are also related to the rates and service of the
utilities, the PSC believes it cannot legally certificate
construction projects for these utilities. Accordingly, the PSC
wishes to inform your committee that our agency will no longer
regulate the rates, service, or construction of the
aforementioned six utilities operating in Kentucky which purchase
their electricity from the TVA.
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If" you or:' any member of:.. your committee, have questfons
regarding this matter, please feel free to contact our agency at
anytime.

7/;Z7Ji· L:.~.~~
William M. sawyer~~ -
General Counsel


