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L. INTRODUCTION

1. Bringing robust, affordable broadband to all Americans is the great infrastructure
challenge of our time. The private sector is taking the lead in meeting this challenge, but in areas of the
country where it is not economically viable to deploy and/or operate broadband networks, including many
rural areas, public support is needed to spur private investment. Today, as the National Broadband Plan
recommends, we propose to fundamentally modernize the Commission’s Universal Service Fund (USF or
Fund) and intercarrier compensation (ICC) system. We propose to do so by eliminating waste and
inefficiency and reorienting USF and ICC to meet the nation’s broadband availability challenge,
transforming a 20th century program into an integrated program tailored for 21st century needs and
opportunities.

2. The principle that all Americans should have access to communications services, a
concept referred to as universal service, has been at the core of the Commission’s mandate since its
founding. Congress created this Commission in 1934 for the purpose of making “available . . . to all the
people of the United States . . . a rapid, efficient, Nation-wide, and world-wide wire and radio
communication service with adequate facilities at reasonable charges.”' In the decades since, federal and
state policymakers developed a complex system of public-private partnerships that supports deployment
and adoption of telephone service in costly-to-serve areas. A combination of payments from long
distance to local phone companies (ICC) and explicit support from USF has helped local phone

'47U.S.C. § 151.



Federal Communications Commission FCC 11-13

companies serve nearly all Americans. But networks that provide only voice service are no longer
adequate for the country’s communication needs.

3. Ubiquitous broadband infrastructure has become crucial to our nation’s economic
development and civic life.> Businesses need broadband to start and grow; adults need broadband to find
jobs; children need broadband to learn. Broadband enables people with disabilities to participate more
fully in society and provides opportunity to Americans of all income levels. Broadband also helps lower
the costs and improve the quality of health care. As important as these benefits are in America’s cities—
where more than two-thirds of residents have come to rely on broadband’—the distance-conquering
benefits of broadband can be even more important in America’s more remote small towns, rural and
insular areas, and Tribal lands.* Furthermore, the benefits of broadband grow when all areas of the
country are connected. More users online means more information flowing, larger markets for goods and
services, and more rapid innovation. Congress recognized as much in 1996 when it directed the
Commission to examine regularly whether advanced telecommunications capability is being deployed to
all Americans in a reasonable and timely manner,” and more recently in February 2009 when it tasked the
Commission with developing a National Broadband Plan “to ensure that all people of the United States
have access to broadband capability,” and a “strategy for achieving affordability of such service and
maximum utilization of broadband infrastructure.”

4. In the 21st century, Americans will use fixed and mobile networks to experience the
benefits of broadband. Businesses, anchor institutions, and individuals rely on the high-speed capabilities
of fixed broadband networks for services such as high-definition remote medical consultations,
“telepresence” videoconferencing, and video-based distance learning. Meanwhile, as desktop PCs give
way to laptops, netbooks, smart phones, and tablets, more people are taking their broadband devices on
the road and using mobile broadband connectivity in their jobs, education, and health care. The benefits
of mobility may be particularly important to rural consumers and schoolchildren who typically travel
farther distances to reach work and school, and are vital for public safety: Approximately half of all 911
calls today are made from mobile phones. At the same time, fixed networks remain essential for mobile
services, which typically depend on fixed backhaul to connect cell towers and enable mobile
communications to other networks.

5. Today, while most Americans have access to broadband,’ as many as 24 million
Americans—one in thirteen of us—Iive in arecas where there is no access to any broadband network, fixed
(e.g., DSL or cable Internet service) or mobile.® The unserved include the family in Alachua County,

* See generally Federal Communications Commission, Connecting America: The National Broadband Plan (rel.
Mar. 16, 2010), at xi (National Broadband Plan).

3 See Industry Analysis and Technology Division, Wireline Competition Bureau Internet Access Services: Status as
of December 31, 2009, at chart 19 (Dec. 2010) (Dec. 2010 Internet Access Services Report).

* Throughout this document, except in reference to the current interim cap on high-cost support for competitive
ETCs, “Tribal lands” include any federally recognized Indian tribe’s reservation, pueblo or colony, including former
reservations in Oklahoma, Alaska Native regions established pursuant to the Alaska Native Claims Settlements Act
(85 Stat. 688), and Indian Allotments, see 47 C.F.R. § 54.400(¢), as well as Hawaiian Home Lands—areas held in
trust for native Hawaiians by the state of Hawaii, pursuant to the Hawaiian Homes Commission Act, 1920, Act July
9, 1921, 42 Stat. 108, et seq., as amended.

247 U.S.C. § 1302(a).

® American Recovery and Reinvestment Act of 2009, Pub. L. No. 111-5, § 6001(k)(2)(D), 123 Stat. 115, 516
(Recovery Act).

" National Broadband Plan at 20.

8 Inquiry Concerning the Deployment of Advanced Telecommunications Capability to All Americans in a
Reasonable and Timely Fashion, and Possible Steps to Accelerate Such Deployment Pursuant to Section 706 of the
(continued....)

5



Federal Communications Commission FCC 11-13

Florida whose daughter routinely drives to a vacant public library parking lot at night to use the WiFi
connection to download her high school homework, because her family cannot get broadband at home.
They include the family in Montgomery County, Ohio who is frustrated that they cannot get broadband
from their local telephone company, even though broadband is available two miles away in the town of
Brookville. They include the Native Alaskan community of Kotzebue, which cannot retain teachers due
to the lack of basic amenities including Internet connectivity. There are unserved areas in every state of
the nation and its territories, and in many of these areas there is little reason to believe that Congress’s
desire “to ensure that all people of the United States have access to broadband capability” will be met any
time soon if current policies are not reformed.

6. Our USF and ICC programs currently are directed at telephone service, not broadband.
The component of the Fund that supports telecommunications service in high-cost areas has grown from
$2.6 billion in 2001 to $4.3 billion in 2010,” but it still primarily supports voice, including, in some
instances, broadband-capable infrastructure that delivers voice. While the Fund’s support has enabled
some rural telephone companies to deploy broadband-capable lines, many rural areas receive insufficient
support for broadband, creating a “rural-rural divide.” The ICC regime, too, was designed for a world of
voice minutes and separate long-distance and local telephone companies. It has had the effect of
rewarding carriers for maintaining outdated infrastructure rather than migrating to Internet protocol (IP)-
based networks. Thus, current rules actually disincentivize something necessary for our global
competitiveness: the transition from analog circuit-switched networks to IP networks.

7. In addition, fundamental inefficiencies riddle both USF and ICC. In many areas of the
country, USF provides more support than necessary to achieve our goals, subsidizes a competitor to a
voice and broadband provider that is offering service without government assistance, or supports several
voice networks in a single area. Similarly inefficient ICC rules create incentives for wasteful arbitrage.
In particular, because rates that local carriers receive to deliver a call vary widely depending on where the
call originated and the classification and type of service providers involved, the carriers paying such
charges may mask the origination of voice traffic to reduce or avoid payments, creating “phantom
traffic.” In addition, regulations allowing some carriers to assess above-cost rates for delivering traffic to
their subscribers create incentives for local carriers to artificially inflate their traffic volumes, thereby
increasing the payments they receive, a practice referred to as “access stimulation” or “traffic pumping.”
Practices like these and the disputes surrounding them cost hundreds of millions of dollars annually that
could be used for investment and more productive endeavors—costs that are ultimately borne by
consumers.

8. We face these problems because our universal service rules and our ICC system,
designed for 20th century networks and market dynamics, have not been comprehensively reassessed in
more than a decade, even though the communications landscape has changed dramatically. Mobile
services are vastly more prominent than even a few years ago—more than 27 percent of adults live in
households with only wireless phones.'” Broadband Internet access revenues have grown from $13.1

(Continued from previous page)
Telecommunications Act of 1996, Amended by the Broadband Data Improvement Act, GN Docket Nos. 09-137, 09-
51, Report, 25 FCC Red 9556 (2010) (Sixth Broadband Deployment Report).

? Federal and State Staff for the Federal-State Joint Board on Universal Service in CC Docket No. 96-45, Universal
Service Monitoring Report, CC Docket No. 98-202, at Table 3-1 (Dec. 2010) (2010 Universal Service Monitoring
Report); staff analysis of 2010 High-Cost Disbursement Data, http://www.fcc.gov/wcb/iatd/miscdata (forthcoming)
(2010 Disbursement Analysis); USAC High-Cost Disbursement Data,
http://www.usac.org/hc/tools/disbursements/default.aspx (USAC High-Cost Disbursement Tool). Numbers shown
reflect nominal growth. Adjusting for inflation over the same time period, high-cost support has increased from
$2.6 billion to $3.5 billion in 2001 dollars.

1 Stephen J. Blumberg and Julian V. Luke, Wireless Substitution: Early Release of Estimates From the National
Health Interview Survey, January - June 2010, National Center for Health Statistics, Centers for Disease Control
(Dec. 21, 2010), available at http://www.cdc.gov/nchs/data/nhis/earlyrelease/wireless201012.pdf.
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billion in 2003 to $36.7 billion in 2009, while traditional wireline telephone (switched access) minutes
plummeted from 567 billion in 2000 to 316 billion in 2008."" From 2008 to 2009, interconnected Voice
over Internet Protocol (VoIP) subscriptions increased by 22 percent, while switched access lines
decreased by 10 percent.'” Incumbent telephone companies that operate in rural areas increasingly face
competition from other providers, including cable and wireless companies in portions of their service
area, but remain the carrier of last resort (COLR) outside of towns, where there are typically too few
customers to support a sustainable business."

9. As Representative Lee Terry and Rick Boucher, former Chairman of the House
Subcommittee on Communications, Technology and the Internet, said last year, “the Universal Service
Fund is broken.”'* And because of the interrelationship between USF and ICC, and the importance of
both to the nation’s broadband goals, reform of the two programs must be tackled together. As the
Commission said in its Joint Statement on Broadband, released when the National Broadband Plan was
delivered to Congress last March, “[USF] and [ICC] should be comprehensively reformed to increase
accountability and efficiency, encourage targeted investment in broadband infrastructure, and emphasize
the importance of broadband to the future of these programs.”"

10. Consistent with the Joint Statement and the Broadband Plan, the Commission plans to be
guided by the following four principles, rooted in section 254, as we proceed with USF and ICC reform:

o Modernize USF and ICC for Broadband. Modernize and refocus USF and ICC to make
affordable broadband available to all Americans and accelerate the transition from circuit-
switched to IP networks, with voice ultimately one of many applications running over fixed

and mobile broadband networks. Unserved communities across the nation cannot continue to
be left behind.

o Fiscal Responsibility. Control the size of USF as it transitions to support broadband,
including by reducing waste and inefficiency. We recognize that American consumers and
businesses ultimately pay for USF, and that this contribution burden may undermine the
benefits of the program by discouraging adoption.

e Accountability. Require accountability from companies receiving support, to ensure that
public investments are used wisely to deliver intended results. Government must also be
accountable for the administration of USF, including through clear goals and performance
metrics for the program.

" Industry Analysis and Technology Division, Wireline Competition Bureau, Trends in Telephone Service, at 10-1
(Sept. 2010) (Sept. 2010 Trends in Telephone Service); Telecommunications Industry Association, 2010 ICT
Market Review and Forecast, Table 1-1.5 (Voice, Video and Data Services Revenues).

"2 Industry Analysis and Technology Division, Wireline Competition Bureau, Local Telephone Competition Report:
Status as of December 2009, at 6 (Jan. 2011) (Jan. 2011 Local Competition Report).

' National Telecommunications Cooperative Association, NTCA 2010 Broadband/Internet Availability Survey
Report, at 3, 8 (Jan. 2011) (“Ninety-eight percent of survey respondents indicated that they face competition in the
provision of advanced services from at least one other service provider [such as cable companies and wireless
Internet service providers] in some portion of their service area,” but forty-four percent of those respondents indicate
that “competitors were serving only the cities and towns in their service areas.”).

14 See Boucher, Terry Introduce Universal Service Reform Act of 2010, Press Release, 111th Congress (rel. July 22,
2010).

1S Joint Statement on Broadband, GN Docket No. 10-66, Joint Statement on Broadband, 25 FCC Rcd 3420, 3421
(2010).
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e  Market-Driven Policies. Transition to market-driven and incentive-based policies that
encourage technologies and services that maximize the value of scarce program resources and
the benefits to all consumers.'®

11. We seek comment on these principles for reform. Section 254 of the Act lays out
principles for Commission policies to preserve and advance universal service.'” Section 254(c)(1) defines
universal service as evolving; thus, we are seeking to modernize it."® Section 254(b)(5) requires that
support be “sufficient, predictable and sufficient,” which courts have interpreted as requiring support that
is sufficient but not excessive, consistent with our commitment to fiscal responsibility and market-driven,
incentive-based policies.”” Finally, accountability is essential to ensure that our programs are in fact
preserving and advancing universal service by providing the “[a]ccess to advanced telecommunications
and information services . . . in all regions of the Nation” that Congress envisioned in section 254(b)(2).*’

12. As we proceed with USF and ICC reform, we intend to avoid sudden changes or “flash
cuts” in our policies, acknowledging the benefits of measured transitions that enable stakeholders to adapt
to changing circumstances and minimize disruption. We note that if additional funding were available for
USF and ICC reform, it could accelerate and ease the necessary transitions.

13. We recognize that USF and ICC are both hybrid state-federal systems, and that reform
will work best with the Commission and state regulators cooperating to achieve shared goals. We also
acknowledge that crucial work has already been done to advance broadband deployment in hard-to-serve
areas—including by the National Telecommunications and Information Administration (NTIA) and the
Rural Utilities Service (RUS) through American Recovery and Reinvestment Act grants and loans as well
as ongoing RUS programs, and by states through their own efforts to extend broadband. We seek to
incorporate the lessons learned from those programs. We seek input from our federal and state partners
and Tribal governments on how best to coordinate efforts to ensure that all Americans have access to
modern communications networks so that we can continue to work together to build on the past success
of universal service.

I1. EXECUTIVE SUMMARY

14. This section summarizes our proposed framework for reform. Our proposals are
designed to achieve the four core principles above—modernizing and refocusing USF and ICC to ensure
all Americans have access to robust, affordable broadband and to accelerate the transition to IP networks;
fiscal responsibility; accountability; and use of market-driven and incentive-based policies—and we seek
to ensure that the future of USF and ICC are consistent with those principles. We recognize, however,
that there are a number of potential paths to that future state. We also recognize the difficulty of precisely
forecasting the consequences of changes to a system as complex and interdependent as USF and ICC, as
well as the benefits of piloting innovative policies—such as competitive bidding to support build out and
ongoing operation of fixed and mobile broadband networks—before broader implementation. We
therefore propose several specific, near-term steps that will accelerate broadband investment in unserved
areas and set USF and ICC on a path that is consistent with the principles we have proposed; we then
describe alternatives for completing the reform process over the longer term. We intend to monitor the
progress of the near-term reforms and adjust course as necessary as we complete the reform process from
among the longer-term options.

16 . . . . . . .
We recognize that in some geographic areas there may be no private sector business case for offering voice and
broadband services. This is not in tension with our commitment to use market-driven regulation.

747 U.S.C. § 254.

47 U.S.C. § 254(c)(1).

47 U.S.C. § 254(b)(5). See infra para. 412.
047 U.S.C. § 254(b)(2).
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15. We believe the USF and ICC regimes will benefit from simplification and unification:
The Connect America Fund (CAF) we propose to create would ultimately replace all other explicit
support provided by the current high-cost fund as well as implicit subsidies from the ICC system. To be
clear, we are not proposing to eliminate universal service support for communications services in high-
cost areas of the country; rather, we are proposing to improve the efficiency and effectiveness of that
support.

16. Our reforms must balance a number of other important and possibly competing priorities.
These priorities include advancing broadband service to all Americans; sustaining high-quality, reliable
voice service for all Americans; sustaining and expanding mobile voice and mobile broadband coverage
throughout the country; increasing adoption of advanced communications services; and minimizing the
burden on consumers and businesses, who pay for universal service. We seek comment on the relative
importance of these objectives and look forward to developing a full record on the appropriate balance
among them.

17. Reform will require all major stakeholders in the USF and ICC system to grapple with
the practical consequences of change. We do not propose any “flash cuts,” but rather suggest transitions
and glide paths that we believe will facilitate adaptation to reforms. Change to USF and ICC policies
need not and should not be sudden or overly disruptive, but change must begin so that our country can
reach its broadband goals in an efficient and accountable way.

A. Universal Service Fund

18. Building on the recommendations of the National Broadband Plan and the record from
the USF Reform NOI/NPRM,*' we propose to transform the existing high-cost program—the component
of USF directed toward high-cost, rural, and insular areas (which we often refer to as “USF” in this
document)—into a new, more efficient, broadband-focused Connect America Fund. As shown in Figure
1 below, we propose to undertake this comprehensive reform in two stages: a set of immediate reforms
including, among other near-term goals, the establishment of the CAF, followed by the final selection of
the long-term CAF funding mechanism, based on monitoring and evaluation of experiences with the near-
term reforms.

! Comment Sought on the Role of the Universal Service Fund and Intercarrier Compensation in the National
Broadband Plan, GN Docket Nos. 09-51, 09-47, 09-137, Public Notice, 24 FCC Red 13757 (2009) (NBP PN #19);
Connect America Fund, WC Docket No. 10-90, 4 National Broadband Plan for Our Future, GN Docket No. 09-51,
High-Cost Universal Service Support, WC Docket No. 05-337, Notice of Inquiry and Notice of Proposed
Rulemaking, 25 FCC Red 6657 (2010) (USF Reform NOI/NPRM).
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Proposed Transition from High-Cost Fund to Connect America Fund

Transition Period Future-State

e Initial selection of long-term CAF
option
e Monitoring and evaluation

Figure 1
1. Immediate Reforms

19. In October 2010, we issued the Mobility Fund NPRM, which proposed a Mobility Fund
intended to spur build out of advanced mobile wireless networks in areas not served by current-generation
mobile networks. We now continue our reform efforts in this proceeding by proposing steps to spur
broadband build out, whether fixed or mobile, in unserved areas, which exist in every state as well as the
territories. We propose to do this by transitioning funds from less efficient uses to more efficient uses,
include through the creation of the CAF. We also seek comment on other measures to reduce
inefficiencies, extend broadband, and increase the accountability of companies receiving support.

20. In 2010, the high-cost fund disbursed $4.3 billion through five separate mechanisms
designed to support different kinds of costs and different types of carriers, as shown in Figure 2, below:
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Existing High-Cost Fund (2010 Actual)
($ amounts in millions)

High-Cost Model Interstate High-Cost Loop Local Switching Interstate
Support Access Support Support Support Common Line
Support
(capped) (capped)
Total $310 $545 $1,379 $359 $1,675 $4,268
Support
Incumbent $157 $458 $1,024 $276 $1,141 $3,055
Support
Competitive $153 $88 $355 $83 $533 $1,213
ETC
Support
(capped)
Who Large “non-rural” Large incumbents Small incumbents Small incumbents Small “rural”
receives incumbents (Bell  (price cap (mostly rate of (mostly rate of incumbents (rate
operating companies) and return but some  return, but some of return
companies and competitive ETCs mid-size price cap companies and
mid-size telcos) operating in their companies), and companies) and recent mid-size
and competitive territories competitive ETCs competitive ETCs price cap
ETCs operating in operating in their operating in their converts) and
their territories territories territories competitive ETCs
operating in their
territories
What it Subsidizes Interstate access Subsidizes Helps cover fixed Interstate revenue
supports intrastate loop, revenue intrastate loop intrastate recovery when
switching, and replacement costs based on switching costs for SLC cap does not
interoffice targeted to UNE embedded operating permit full
transport costs zones where (actual) costs of  companies with recovery of
based on forward carrier cannot the carrier less than 50,000 common line
looking cost recoup revenues lines revenues
model through SLCs
Source: USAC actual disbursements January — December 2010. Amounts shown reflect disbursements
made on an accrual basis for all study areas for which USAC had line count information as of November
2011. Disbursements may include true-ups for earlier years, and disbursements for calendar year 2010
are subject to additional true-ups during future periods.
o . . g1 22
Note: Competitive ETC support is capped at approximately $1.366 billion per year.

Figure 2

21. In this proceeding, we propose the following reforms to be implemented beginning in
2012:

e Three components of the high-cost program primarily support smaller carriers regulated under
“rate-of-return” rules:* high-cost loop support (HCLS), which provided $1 billion for incumbents

22 See Letter from Sharon Gillett, Chief, Wireline Competition Bureau, to Karen Majcher, USAC, WC Docket No.
05-337, DA 11-243 (dated Feb. 8, 2011) (Interim Cap Adjustment Letter). These estimates include amounts
disbursed to Sprint and Verizon Wireless, which agreed in 2008 to phase out their competitive ETC support over
five years as a condition of the approval of certain transactions. Last year, the Commission provided instructions for
implementing the commitments of both Verizon Wireless and Sprint to surrender their high-cost universal service
support, resulting in recapture of amounts previously disbursed in 2009. See High-Cost Universal Service Support,
Federal-State Joint Board on Universal Service, Request for Review of Decision of Universal Service Administrator
by Corr Wireless Communications, LLC, WC Docket No. 05-337, CC Docket No. 96-45, Order and Notice of
Proposed Rulemaking, 25 FCC Red 12854 (2010) (Corr Wireless Order). Net of the support provided to Sprint and
Verizon, the amount of competitive ETC support shown in the table would have been $921 million.

 Rate-of-return regulation is a form of rate regulation in which a carrier’s rates are set at levels to give the carrier
an opportunity to recover its operating costs plus an authorized rate of return on the regulated rate base (plant in
service minus accumulated depreciation).
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in 2010; local switching support (LSS), which provided $276 million for incumbents in 2010; and
interstate common line support (ICLS), which provided $1.1 billion for incumbents in 2010.** As
currently structured, these funding mechanisms provide poor incentives for rate-of-return carriers
to operate and invest efficiently. While individual carriers may act in the best interests of their
own customers and communities, excessive spending by any one community limits opportunities
for consumers in other communities and may not be in the best interests of the nation as a whole.
HCLS, for example, creates incentives for companies to outspend their peers in order to receive
more funding under the current capped formula. For all three programs, there are few, if any,
benchmarks for determining whether network investment is justified or appropriate, allowing a
company to spend millions of dollars to build a state-of-the art network that may serve only a few
customers. LSS was originally created to help small telephone companies that lack economies of
scale to afford large switches, but since then the industry has moved to software-based routers
and switches which can be more easily scaled to a company’s size and even shared among
companies. LSS now provides perverse incentives for companies not to realize efficiencies by
combining service areas. We seek comment on a suite of reforms to these components, which
will increase accountability and start rate-of-return carriers on the path towards market-driven,
incentive-based regulation. Specifically, we seek comment on:

o Reducing the reimbursement rates for the current high-cost loop program, in order to
distribute funding—which has been capped since the 1990s—in a more equitable manner
among rural carriers. Today, high-cost loop support largely goes to companies that have
accelerated network upgrades throughout their territory, leaving nothing available for
other smaller companies that choose to upgrade their networks more incrementally.

o Phasing out Local Switching Support or, alternatively, combining LSS and HCLS into a
single, more efficient mechanism to support network costs. Larger holding companies
are able to exploit the current LSS rules to gain additional support for switching costs,
increasing the burden on American consumers who support the Fund.

o Setting reasonable guidelines for reimbursements for capital and operating expenses
based on benchmarks developed from investments made by comparable companies.
Today, there are few controls on such reimbursements, leaving companies with broad
discretion to control how much public money they get and how they use it.

o Limiting the total support per line any one carrier in the continental United States can
receive, absent exceptional circumstances. While we recognize that USF provides
support to the hardest-to-serve areas, which may be very costly to serve, it is not clear
that all of the amounts provided today are necessary to provide reliable service. We
propose a process in which companies operating in the continental United States
receiving in excess of $250 per month per line would have to justify higher amounts of
support.

o Streamlining the study area waiver process to eliminate barriers to consolidation and
rationalization of service territories.

o Moditying rules that limit support when acquiring lines from another provider in
situations where the acquired lines are substantially unserved by broadband (the “parent
trap rule”), in order to provide greater incentives to upgrade those facilities.

e We propose to phase out Interstate Access Support (IAS) over a period of a few years. In 2010,
IAS totaled $545 million. Originally created in 2000 as an interim part of a five-year transitional
reform plan, IAS has long outlived its intended lifespan. The comments received in response to
the USF Reform NOI/NPRM suggest that this fund is not critical to ensuring rural voice service,

2% Some of the larger, price cap carriers, however, do receive some HCLS, LSS, and ICLS. For instance, mid-size
companies that recently converted from rate-of-return to price cap regulation receive ICLS that is frozen on a per-
line basis.
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and we believe the funds could be more productively used to support the deployment of
broadband to unserved areas.

e In addition, we propose to eliminate the “identical support” rule and to rationalize funding for
competitive Eligible Telecommunications Carriers (ETCs) over a several-year period. In 2010,
non-IAS competitive ETC funding totaled $1.1 billion. Under the Commission’s identical
support rule, competitive ETCs (mostly wireless carriers) receive this support, subject to an
interim cap, regardless of actual costs or needs, as a per-line, dollar-for-dollar match with the
incumbent wireline carrier support per line in the same area. As a result, the funding is poorly
targeted—in some areas, as many as four or more providers are receiving redundant ETC
funding, while other areas lack even a single provider of broadband or mobile voice. Two of the
largest ETCs have voluntarily agreed to relinquish their ETC support in the context of
transactions, and the USF Reform NOI/NPRM record supports the conclusion that current levels
of competitive ETC support are unnecessary to ensure fixed or mobile voice service in many
areas of the country that receive support today.

At the same time, we recognize the importance of mobile voice and mobile broadband coverage
in all areas of the country and seek comment on how to balance the desire for universal mobile
coverage with other USF priorities. Our proposal in the Mobility Fund proceeding was intended
to provide a one-time infusion to expand mobile coverage.” We seek comment here on how best
to factor the need for mobility into the reforms proposed in this proceeding to achieve our
universal service objectives.

22. Taken together, the proposed changes to the high-cost program will enable significant
funds to be used to support fixed and mobile broadband, as discussed below, and potentially a recovery
mechanism associated with ICC reform, where necessary, as summarized below.

23. We seek comment on the appropriate size of these programs. We propose that, together
with remaining high-cost support, total disbursements remain no greater than the high-cost program
would be under current rules. We seek comment, however, on whether total disbursements should be
lower in the future to minimize the burden on consumers. In light of the high costs that would be required
to ensure ubiquitous mobile coverage and very-high-speed broadband for every American and the length
of the transition to the proposed Connect America Fund, we also seek comment on whether additional
investments in universal service may be needed to accelerate network deployment.

24, To spur immediate new broadband investment through the CAF, we propose to conduct a
competitive bidding process (also known as a reverse auction or a procurement auction) in which
providers seeking a one-time infusion of support to build out and operate broadband networks in unserved
areas across the country compete against one another by bidding for the lowest amount of support they
would require to provide service to unserved housing units. Specifically, using the forthcoming National
Broadband Map to identify areas that currently lack broadband, we propose to award a significant amount
of funding, such as $500 million to more than $1 billion, through a technology-neutral reverse auction in
2012, with additional auctions potentially to follow. Recipients — which could be either fixed (wireline or
wireless) or mobile wireless providers — will be subject to enforceable requirements to deploy broadband
to the unserved areas (defined as census blocks or aggregations of census blocks) identified in their bid
within a specified time period, such as three years, and provide service for a defined period of years after
deployment is complete. They will be permitted to subcontract with other providers, including satellite
broadband providers, to fulfill their service obligations in particularly difficult to reach portions of their
proposed service areas. We seek comment on whether the broadband service obligation should be
defined as a minimum of 4 megabits per second (Mbps) downstream and 1 Mbps upstream, or whether
we should use other metrics.

3 See Universal Service Reform, Mobility Fund, WT Docket No. 10-208, Notice of Proposed Rulemaking, 25 FCC
Rced 14716 (2010) (Mobility Fund NPRM).
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25. If the auction winner is not the existing incumbent recipient of USF in the area during
this interim transition period, that incumbent carrier of last resort would continue to receive its existing
support, subject to the other reforms proposed in this Notice. If the auction winner is the existing
provider, the new funding would supplement its existing support, subject to the other reforms proposed in
this Notice. This use of a market-driven process to award support will spur high-impact broadband
deployment and give the Commission and the private sector experience with a mechanism for providing
consumers access to high-quality network infrastructure in an efficient manner.

26. To further promote deployment of broadband, we also seek comment on what broadband
service obligations, based on section 254 of the Act, should apply to recipients of CAF support under the
competitive bidding process described above, as well as whether any such obligations should apply to
recipients of the reformed high-cost fund. We seek comment on how to ensure that service in rural areas
is available at rates that are reasonably comparable to rates in urban areas. In addition, we propose to
clarify that voice service can be provided by any technology, including VoIP, so that USF can be used
directly to support modern IP-based networks.

27. Finally, we propose a variety of measures to increase accountability and better track
performance of the Fund as a whole. Specifically:

e  We propose to adopt performance goals and measures for the Fund as a tool to monitor how it
is advancing the statutory goals set forth in section 254.

e We propose to adjust reporting requirements for Fund recipients, including requiring
submission of certain financial information regarding operations, to enable the Commission
to ensure that funds are being used efficiently and effectively. We seek comment on
obtaining pricing data to ensure that services in rural areas are available at rates that are
affordable and reasonably comparable to urban areas.

e  We propose to revise our certification and audit processes to reflect updated public interest
obligations for all Fund recipients, such as the requirement to deploy broadband networks.

28. In addition to substantially increasing Americans’ access to broadband and eliminating
wasteful or inefficient spending, our proposed reforms will move USF and the companies that rely on it
along the road to the future state of reform. They will also provide the Commission and industry valuable
experience with market-based mechanisms for allocating support, while improving the Commission’s
data on the functioning of USF. Finally, these reforms will introduce elements of incentive-based
regulation to rate-of-return carriers.

29. To reduce uncertainty and help companies reliant on USF and ICC plan and invest for the
future, we also propose several options for long-term CAF funding mechanisms, as described below. We
seek comment on these options and may select the path for long-term reform at the same time we adopt
the immediate reforms just described. But we propose to monitor the outcomes that result from these
immediate reforms on an ongoing basis and evaluate them comprehensively beginning no later than three
years after adoption of an order implementing initial reforms, to determine what course corrections may
be needed at that time along the path to long-term reform.

2. Long-Term Vision

30. In the second stage of our comprehensive universal service reform, we propose to
transition all remaining high-cost programs to the CAF. The CAF would provide ongoing support to
maintain and advance broadband across the country in areas that are uneconomic to serve absent such
support, with voice service ultimately provided as an application over broadband networks.

31. We seek comment on longer-term options for providing sufficient, but not excessive
support for service to be provided in rural areas at rates that are affordable and reasonably comparable to
rates in urban areas. Under one option, the Commission would award all ongoing support through a
competitive, technology-neutral bidding mechanism (including using technology-neutral geographic
areas). Under a second option, in each part of the country requiring ongoing universal service support,
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the Commission would offer the current voice carrier of last resort (likely an incumbent telephone
company) a right of first refusal to serve the area as the broadband provider of last resort for an ongoing
amount of annual support based on a cost model. If the provider refuses this offer, the Commission
would hold a competitive, technology-neutral process to select a provider to serve the area and take on all
service obligations, a process in which the current voice carrier of last resort could participate. Under
either approach, we propose that all ongoing support for carriers operating in high-cost areas would come
from the CAF. This funding would replace all other explicit support as well as all implicit subsidies from
ICC, as described in the next section.

32. In the alternative, we seek comment on limiting right-of-first refusal or auction-based
support to a subset of geographic areas, such as those served by price cap companies, while continuing to
provide ongoing support based on reasonable actual investment to smaller, rate-of-return companies.
Should we take this approach to the CAF, we seek comment on possible changes to the current rate-of-
return system beyond those discussed in the previous section, including capping and shifting interstate
common line support to an incentive regulation framework that would establish support amounts
periodically (such as every five years) to generate an appropriate forward-looking return for an efficient
carrier for the investments at issue, implementing a more rigorous process to examine whether investment
is used and useful, and re-examining the current 11.25 percent interstate rate of return.

33. Building on the interim reforms laid out in the previous section, we believe each of these
proposals for long-term reform provides a possible path to complete the transformation of the existing
high-cost fund into an accountable, fiscally responsible, market-driven and incentive-based system
focused on the nation’s broadband challenge.

B. Intercarrier Compensation

34, We propose to take action in the near term to reduce inefficiency and waste in the
intercarrier compensation system while providing a framework for long-term reform. This long-term
reform would gradually phase out the current per-minute ICC system and implement a recovery
mechanism (based on costs and/or revenues), which could enable some carriers to receive additional
explicit support from the CAF. Figure 3 below illustrates the proposed transition.
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Proposed Intercarrier Compensation Transition Path®®

Today Near-term Future-State
Different rates for: e Adopt rules to address e Transition away from per-
o Intrastate access (states phantonj traffic and access minute ratt_as is cor_n_plete,
jurisdiction) stimulation, and determine replaced with explicit
the treatment of VoIP for support where necessary
. ;nt_e:js_ta_te access (FCC purposes of ICC from Connect America Fund
_]ur‘l? iction) . « Adopt framework for long- under long-term vision
* Reciprocal compensation term ICC reform, including
(“'Ocal" trafﬂc, FCC sets g||de path and recovery
methodology, states mechanisms
implement)

e Begin reducing rates,
together with
implementation of recovery
mechanisms

Figure 3
1. Immediate Reforms

35. In the near term, we propose several reforms to reduce wasteful arbitrage and increase
certainty in ICC payments during the transition away from the per-minute system. The record indicates
that arbitrage schemes cost hundreds of millions of dollars each year and that regulatory uncertainty about
whether or what ICC payments are required for VolP traffic is hindering investment in [P-based products
and services.

36. We propose to amend our interstate access rules to address access stimulation—
arrangements in which carriers, often competitive carriers, profit from revenue-sharing agreements by
operating in an area where the incumbent carrier has a relatively high per-minute interstate access rate.
Under our existing rules, the competitive carrier benchmarks its rate to that of the incumbent rural carrier,
but the revenue-sharing arrangement results in a volume of traffic that is more consistent with a larger
carrier. A competitive carrier could, for example, generate millions of dollars in revenues each month
from other carriers simply by entering into a revenue sharing arrangement with a company that operates a
chat line. A rate-of-return carrier can likewise use our rules to take advantage of revenue sharing by
setting a rate based, for example, on historical demand and then entering into an arrangement that inflates
demand without adjusting its tariff to reflect a rate appropriate for such demand. We propose that carriers
that have entered a revenue-sharing arrangement be required to refile their interstate switched access
tariffs to reflect a low rate consistent with their volume of traffic. For rate-of-return incumbent local
exchange carriers (LECs), the rate would be adjusted to account for new demand. For competitive
carriers, that rate would be benchmarked to that of a large incumbent local exchange carrier (LEC) in the

*% Today, there are three major forms of intercarrier compensation: interstate access charges, intrastate access
charges, and reciprocal compensation. Access charges apply to long distance calls. The Commission regulates rates
for interstate calls and states regulate rates for intrastate calls. Reciprocal compensation today primarily governs
“local” calls, and rates are either negotiated by carriers or set by states using the Commission’s pricing
methodology. Intrastate access rates are generally higher than interstate rates, and both are generally higher than
reciprocal compensation rates, although large variations exist within each category.
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state , rather than to that of the local rate-of-return carrier. We also seek comment on alternative
approaches.

37. We propose to amend our call signaling rules to address “phantom traffic” by ensuring
that calls received by the terminating provider include sufficient signaling information for that provider to
identify and bill the appropriate provider. Phantom traffic today causes carriers to devote substantial
resources to resolving billing disputes that could be used to invest or innovate. One provider, for
example, estimates that 5-8 percent of all traffic terminating on its network is “phantom” or disguised
traffic. Rules requiring the inclusion of appropriate signaling information would apply to all voice traffic,
including interconnected VolP, but the rules would be flexible enough to adapt to a variety of technical
standards and accommodate their evolution. We also make clear that applying the signaling rules to
interconnected VoIP does not prejudge the determination of any intercarrier payment obligation for
interconnected VolIP calls.

38. We propose to determine the obligations for interconnected VolIP traffic under the ICC
framework, and we seek comment on the appropriate intercarrier compensation regime. We seek
comment on payment obligations for VoIP ranging from adopting a bill-and-keep methodology for VolP,
to applying a VolP-specific ICC rate, to requiring VoIP calls to pay all existing ICC charges. We also
seek comment on the implications for existing commercial arrangements that may address compensation
for VolP traffic.

39. By reducing inefficient use of resources and expenditures on disputes and litigation, we
believe these proposals will allow companies to begin directing increased capital resources toward
investment and innovation that ultimately benefits consumers.

2. Comprehensive Reform

40. At the same time, we propose to adopt a sustainable long-term framework to gradually
reduce all per-minute charges. Per-minute charges are inconsistent with peering and transport
arrangements for [P networks, where traffic is not measured in minutes. The record suggests that the
current ICC system is impeding the transition to all-IP networks and distorting carriers’ incentives to
invest in new, efficient IP equipment. Moreover, although the short-term measures we propose will
address the most common forms of arbitrage today, wasteful attempts to game the system will likely
persist as long as ICC rates remain disparate and well above carriers’ incremental costs of terminating a
call.

41. Because the ICC system has not been reformed to reflect fundamental shifts in
technology and competition in the last two decades, the current system results in considerable instability
for carriers as revenues are declining at often unpredictable rates. Declining minutes for incumbent
carriers have led to a concurrent decline in revenues, particularly for price cap carriers. By providing a
more certain glide path for the transition to an all-IP future, intercarrier compensation reform will bring
much needed predictability to the industry and investors, which will ultimately benefit consumers.

42. We seek comment on several aspects of our proposed reduction of ICC rates. In
particular:

o  Federal/State Role: We seek comment on two possible overall approaches for working with
states to reform intercarrier compensation. The first approach relies on the Commission and
states to act within their existing roles in regulating intercarrier compensation, such that states
would remain responsible for reforming intrastate access charges. Under a possible variation,
states would remain responsible for reforming wireline intrastate charges, but we also seek
comment on whether we should set a glide path to reform wireless termination charges,
possibly including intrastate access charges paid by or to wireless providers. The second
approach relies on the Commission using the tools provided by sections 251 and 252 in the
1996 Act to unify all intercarrier rates, including those for intrastate calls, under the
reciprocal compensation framework. Under this framework, the Commission would establish
a methodology, which states would then work with the Commission to implement.
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o Sequencing: We seek comment on the sequencing of ICC rate reductions and how the
sequencing options relate to the roles of the states and the Commission. Interstate and
intrastate access charges could change concurrently, particularly if the Commission and the
states each act within their existing roles; alternatively, reforms could proceed sequentially,
for example beginning with reductions in intrastate access charges to interstate levels,
followed by a reduction of all ICC rates. We seek comment on these possibilities as well as
the timing to reduce reciprocal compensation rates and wireless termination charges.

o Timing: We also seek comment on the appropriate timing of the overall transition and
propose to complete the transition away from per-minute rates consistent with the
implementation of long-term CAF support, so that all subsidies necessary to serve an area are
explicit as part of whichever long-term CAF funding mechanism is adopted. We seek
comment on the glide path to this end point.

43, As ICC rates decrease, we propose to adopt a mechanism for recovery, where necessary,
which may include explicit universal service support and reasonable end-user charges. In so doing, we
recognize that ICC revenues today remain an implicit subsidy for certain carriers, and we seek comment
on how to structure the recovery mechanism to provide certainty and predictability during the transition.
We also seek comment on how to structure this mechanism consistent with limiting burdens on
consumers and constraining the size of the CAF.

44. By modernizing our policies for a broadband world and reducing the underlying
incentives for wasteful arbitrage, we believe these reforms will promote investment in [P facilities and
free up valuable resources, provide certainty and ultimately encourage new broadband investment and
innovation.

I1I. ROLE OF INTERCARRIER COMPENSATION AND UNIVERSAL SERVICE
PROGRAMS

45. Intercarrier compensation and universal service have long been intertwined. Historically,
both universal service policies and intercarrier compensation policies worked in tandem to enable
companies to provide affordable local phone service to residential consumers — which in some areas of
the country requires recovery of network costs from sources other than those residential end-user
customers.

46. Pre-AT&T Divestiture. A primary policy objective of regulators during the 20th century
was to promote universal service through affordable local telephone rates for residential customers. To
accomplish this objective, regulators created a patchwork of implicit subsidies. Thus, for example,
regulators permitted higher rates to business customers so that residential rates could be lower, and they
frequently required similar rates for urban and rural customers, even though the cost of serving rural
customers was higher.”” Similarly, AT&T*® was permitted to charge artificially high long-distance toll
rates, and then shared a portion of these interstate revenues with independent telephone companies and
AT&T’s Bell Operating Companies (BOCs).”’ These high long-distance rates enabled regulators to
promote universal service through lower residential rates for the BOCs and independent local telephone
companies.

*7 See, e.g., Jonathan E. Nuechterlein & Philip J. Weiser, Digital Crossroads: American Telecommunications Policy
in the Internet Age 10—15 (2007) (Digital Crossroads).

% See AT&T, A Brief History: Origins, http://www.corp.att.com/history/historyl.html (last visited Feb. 9, 2011).

¥ The sharing of revenues was known as the “settlements” process and was a major source of support for small rural
companies, in some cases representing as much as 85% of certain costs allocated to the interstate jurisdiction. See
Gerald W. Brock, The Second Information Revolution 188 (2003).
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47. Access Charges and Universal Service. Following the divestiture of AT&T,* the
Commission created access charges to provide intercarrier payments from long distance companies to
local companies.’’ In conjunction with access charges, the Commission introduced flat-rated, per-line
monthly charges for end users, known as the subscriber line charge or SLC, to enable carriers to recover
some of the costs of their network.*?

48. Access charges require a long distance carrier to pay both the originating local carrier and
the terminating local carrier a per-minute rate to originate and terminate the call (e.g., when a consumer in
Philadelphia places a call to Miami, the consumer’s long distance carrier pays access charges to both the
originating carrier in Philadelphia and the terminating carrier in Miami).” The access charge rules
enabled local carriers to recover their historical costs, including common network costs and overhead,*
from long distance carriers. These intercarrier payments were one means by which local telephone
companies were able to keep residential rates low by recovering some of their network costs from other
carriers rather than the telephone companies” own customers.”

49, Also in the 1980s, the Commission created what was then known as the Universal
Service Fund, or high-cost assistance fund, using its Title I authority to promote and preserve universal
service.”® Historically, through the separations process, incumbent telephone companies have been
required to separate their costs and revenues between the intrastate and interstate jurisdictions.”” The
Universal Service Fund effectively shifted cost recovery for a portion of loop costs from the intrastate
jurisdiction to the interstate jurisdiction. In addition, the Commission provided support for switching
costs for smaller carriers, enabling those companies to assign a greater portion of local switching costs
from the intrastate jurisdiction to the interstate jurisdiction. And, in the early 1990s, the Commission
began moving away from traditional rate-of-return regulation of the interstate switched and special access
rates of the Bell Operating Companies and GTE, moving to a form of incentive regulation, known as

3% In 1974, the Department of Justice filed an antitrust lawsuit against AT&T, which ultimately led to AT&T’s
divestiture under the Modification of Final Judgment (MFJ). See United States v. AT&T, 552 F. Supp. 131 (D.D.C.
1982), aff’d sub nom. Maryland v. United States, 460 U.S. 1001 (1983). The 1982 consent decree, as entered by the
court, was called the Modification of Final Judgment because it modified a 1956 Final Judgment against AT&T
stemming from a 1949 antitrust lawsuit.

3V MTS and WATS Market Structure, CC Docket No. 78-72, Memorandum Opinion and Order, 97 FCC 2d 682, 683,
para. 2 (1983).

32 The Commission initially limited the SLC to $1.00. See 1983 Access Charge Order, 93 FCC 2d at 253, para. 35;
see also id. at 243, para. 4. The Commission also permitted the remaining interstate loop costs to be recovered
through a per-minute charge, known as the carrier common line charge, imposed on long distance carriers. See
Access Charge Reform Order, 12 FCC Red at 15992, para. 24. Under the current Commission rules, SLCs are
subject to caps based on whether the line is: (a) a primary residential or single-line business line; (b) a non-primary
residential line; or (¢) a multi-line business or Centrex line. For price cap and rate-of-return carriers, the current
SLC cap for residential and single-line business lines is $6.50, 47 C.F.R. §§ 69.104(n)(1)(i1)(C):
69.152(d)(1)(ii)(DO0, and the current SLC cap for multi-line business and Centrex lines is $9.20, 47 C.F.R.

§§ 69.104(0)(1)(i): 69.152(k)(1)(i). Price cap carriers currently also have a SLC cap of $7.00 for non-primary
residential lines, 47 C.F.R. § 69.152(e)(1)(1).

3 The Commission regulates the rates for interstate access charges (paid on long distance calls that cross state lines),
and states regulate the rates for intrastate access charges (paid on long distance calls within a state).

* See 47 C.F.R. §§ 69.301-.502; see also Policy and Rules Concerning Rates for Dominant Carriers, CC Docket
No. 87-313, Second Report and Order, 5 FCC Red 6786, 6787, para. 1 (1990) (LEC Price Cap Order). The rate-of-
return regulations are set forth in Part 69 of our rules. See generally 47 C.F.R. §§ 69.1-701.

% See, e.g., Digital Crossroads 10—15.

%47U.S.C. §§ 151, 152(a), 154(i).

37 See, e.g., 47 C.F.R. Part 36. In the 1980’s, the Commission adopted a rule allocating a fixed amount—25%—of
loop cost to the interstate jurisdiction. See 47 C.F.R. § 36.154(c).
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price caps, that was designed to replicate some of the efficiency incentives found in competitive
38
markets.

50. Telecommunications Act of 1996-Today. In the Telecommunications Act of 1996,
Congress enacted section 254, which provides that consumers in all regions of the nation, including rural,
insular, and high-cost areas, should have access to telecommunications and information services at rates
that are “reasonably comparable” to those services and charges provided in urban areas.”” This codified
the Commission’s long-standing universal service policy and led to changes in the high-cost fund that
existed at the time. In particular, section 254(b) directs, among other things, that there should be
“specific, predictable and sufficient Federal and State mechanisms to preserve and advance universal
service,” and access to advanced telecommunications and information services should be provided in all
regions of the nation.*’

51. The Commission initially implemented the provisions of section 254 in 1997, and
preserved the universal service programs that pre-dated the 1996 Act, while concluding that the level of
universal service support should be determined based on forward-looking economic costs. The
Commission subsequently developed a forward-looking cost model to determine support amounts for the
provision of voice service by the largest incumbent telephone companies, primarily the Bell Operating
Companies. These carriers continue to receive support determined by this model today.

52. Smaller incumbent carriers operating under rate-of-return regulation at the federal level
continued to receive universal service support based on their historical costs, rather than the forward-
looking cost model. In 2001, the Commission adopted a five-year plan to maintain the existing high-cost
loop support program, with some modifications, for the more than 1,000 smaller carriers that operate in
rural areas.”’ In that order, the Commission also adopted what has become known as the “no barriers to
advanced services” policy, which permits rate-of-return carriers to upgrade their facilities to modern
networks, and continue to receive support based on their historical investment (actual or an average
derived from other small companies).” This no-barriers policy, coupled with the decision to retain
support based on historical costs, has allowed smaller companies to largely finance network upgrades to
provide high speed Internet access and, increasingly, video services, in many communities.

53. With respect to intercarrier compensation, the 1996 Act did not displace the existing
access charge system,* but did introduce another mechanism, known as “reciprocal compensation,”
through which local carriers compensate each other for the exchange of traffic. In particular, section
251(b)(5) of the 1996 Act imposed on all LECs a “duty to establish reciprocal compensation

3 8Policy and Rules Concerning Rates for Dominant Carriers, CC Docket No. 87-313, Second Report and Order, 5
FCC Rcd 6786, 6818-20, paras. 257-79 (1990).

¥ 47U.S.C. § 254(b)(3).
47 U.S.C. § 251(b)(5).

! Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Multi-Association Group (MAG) Plan for
Regulation of Interstate Services of Non-Price Cap Incumbent Local Exchange Carriers and Interexchange
Carriers, CC Docket No. 00-256, Fourteenth Report and Order, Twenty-Second Order on Reconsideration, and
Further Notice of Proposed Rulemaking in CC Docket No. 96-45, and Report and Order in CC Docket No. 00-256,
16 FCC Rced 11244 (2001) (Rural Task Force Order). Although the Commission originally intended that the rules
adopted in the Rural Task Force Order would remain in place for five years, in 2006 the Commission extended
those rules until such time that it “adopts new high-cost support rules for rural carriers.” Federal-State Joint Board
on Universal Service, CC Docket No. 96-45, High-Cost Universal Service Support, WC Docket No. 05-337, Order,
21 FCC Red 5514, 5515, para. 2 (20006).

*2 Rural Task Force Order, 16 FCC Red at 11322, para. 199 (“[O]ur universal service policies should not
inadvertently create barriers to the provision of access to advanced services.”).

B 47U.8.C. §251(g).

20



Federal Communications Commission FCC 11-13

arrangements for the transport and termination of telecommunications.”* For example, reciprocal
compensation would apply to calls that begin and end within the same local calling area, such as when a
customer of one local telephone company makes a call to a customer of a different local telephone
company in the same calling area. As a result, a provider delivering a call to a local carrier pays a
different per-minute rate based on whether the call originated across state lines (interstate access,
regulated by the Commission), within the state (intrastate access, governed by state law and typically
higher than interstate rates), or within the local calling area (reciprocal compensation, rates which are
either negotiated by the parties, or set by states using a Commission methodology).

54. Since 1996, the Commission has made incremental efforts to modify the intercarrier
compensation regime to reflect technological and marketplace changes in the telecommunications
network, but the last intercarrier compensation reform occurred a decade ago in the 2000 CALLS Order
and 2001 MAG Order, when the Commission reduced certain interstate access charges for the larger,
price cap carriers and rate-of-return carriers respectively. Both orders permitted local carriers to offset the
interstate access rate reductions through an increase in SLCs and also created two new offsetting funding
vehicles within the universal service fund: Interstate Access Support for price cap carriers,* and Interstate
Common Line Support for rate-of-return carriers.*® Although the high-cost program increased in size as a
result of the creation of these programs, consumers also typically saw reductions in their long distance
phone bills during this time period.”” Similarly, a handful of states have taken steps to reduce intrastate
access rates and realign local residential rates with costs, ** but the majority of states have not
comprehensively reformed intrastate access charges, and continue to maintain intrastate access charges

47 U.S.C. § 251(b)(5).

¥ See Access Charge Reform, Price Cap Performance Review for Local Exchange Carriers, CC Docket Nos. 96-
262 and 94-1, Sixth Report and Order, Low-Volume Long-Distance Users, CC Docket No. 99-249, Report and
Order, Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Eleventh Report and Order, 15 FCC
Red 12962, 13046-49, paras. 201-05 (2000) (CALLS Order) (establishing a “$650 million interstate access
universal service support mechanism”), aff’d in part, rev’d in part, and remanded in part, Texas Olffice of Public
Util. Counsel et al. v. FCC, 265 F.3d 313 (5th Cir. 2001) (subsequent history omitted) (TOPUC). The price cap
companies included the Bell Operating Companies, as well as some of the operating companies of the mid-size
incumbent telephone companies.

* Multi-Association Group (MAG) Plan for Regulation of Interstate Services of Non-Price Cap Incumbent Local
Exchange Carriers and Interexchange Carriers, Federal-State Joint Board on Universal Service, Access Charge
Reform for Incumbent Local Exchange Carriers Subject to Rate-of-Return Regulation, Prescribing the Authorized
Rate of Return for Interstate Services of Local Exchange Carriers, CC Docket Nos. 96-45, 98-77, 98-166, 00-256,
Second Report and Order and Further Notice of Proposed Rulemaking Fifteenth Report and Order in CC Docket No.
96-45, and Report and Order in CC Docket Nos. 98-77 and 98-166, 16 FCC Red 19613, at 19617, para. 3 (2001)
(MAG Order). The rate-of-return carriers included many smaller companies and cooperatives that typically have
fewer than 10,000 access lines in a study area.

47 See Industry Analysis and Technology Division, Wireline Competition Bureau , Reference Book of Rates, Price
Indices, and Household Expenditures for Telephone Service, at Chart 2 (Consumer Price Indices for Toll Service
Since 1984) (2008) (2008 Reference Book of Rates).

® See, e.g., BA-WV'’s Intrastate Access Charges, Case No. 00-0318-T-GI, Commission Order, 2001 WL 935643
(West Virginia PSC June 1, 2001) (ordering that “the traffic-sensitive intrastate access charges of Verizon-WV shall
be modified to mirror the interstate rate structure and rate elements”); Tariff Filing of BellSouth
Telecommunications, Inc to Mirror Interstate Rates, Case No. 98-065, Order (Kentucky PSC Mar. 31, 1999)
(requiring BellSouth “to eliminate the state-specific Non-Traffic Sensitive Revenue Requirement . . . , thus moving
its aggregate intrastate switched access rate to the FCC’s ‘CALLS’ interstate rate”); Establishment of Carrier-to-
Carrier Rules, Case No. 06-1344-TP-ORD, Order, 2007 WL 3023991 (Ohio PUC Oct. 17, 2007) (“[T]his
Commission requires ILECs to mirror their interstate switched access rate on the intrastate side . . . .”). See also
Letter from Brian J. Benison, AT&T, to Marlene H. Dortch, Secretary, FCC, CC Docket No. 01-92; WC Docket No.
05-337; GN Docket No. 09-51, Attachs. 1 & 2 (filed Oct. 25, 2010) (AT&T Oct. 25, 2010 Ex Parte Letter)
(describing access reforms in various states).
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that far exceed interstate charges, with some intrastate access charges in excess of 13 cents per minute.*’
These high intrastate intercarrier rates have enabled local residential rates to remain artificially low in
some areas, such as $8 or less.”

Iv. LEGAL AUTHORITY TO SUPPORT BROADBAND

55. In this section, we propose to adopt a new principle for universal service policies,
recently recommended by the Federal-State Joint Board on Universal Service (Joint Board), “that
universal service support should be directed where possible to networks that provide advanced services,
as well as voice services.”' We then discuss a threshold legal issue: the Commission’s authority to
provide universal service support for broadband under both the current high-cost program and the CAF.
We believe we have the necessary authority, and we seek comment on this analysis.

56. Section 254 of the Act governs administration of universal service programs. Section
254(b) requires the Commission to “base policies for the preservation and advancement of universal
service” on six enumerated principles.”> Two key principles provide that “[a]ccess to advanced
telecommunications and information services should be provided in all regions of the Nation,”> and that
“[c]onsumers in all regions of the Nation, including low-income consumers and those in rural, insular,
and high-cost areas, should have access to telecommunications and information services, including . . .
advanced telecommunications and information services, that are reasonably comparable to those services
provided in urban areas.” In section 706 of the Telecommunications Act of 1996,% Congress likewise
directed the Commission to “encourage the deployment on a reasonable and timely basis of advanced
telecommunications capability to all Americans.”® Section 254(b) further provides that “[qJuality
services should be available at just, reasonable, and affordable rates,”’ and that universal service

¥ See, e. g., Letter from Joe A. Douglas, Vice President, Government Relations, NECA, to Marlene H. Dortch,
Secretary, FCC, CC Docket Nos. 96-45, 80-286, Attach. (filed Dec. 29, 2010) (NECA Dec. 29, 2010 Ex Parte
Letter);

50 See, e.g., AT&T Oct. 25,2010 Ex Parte Letter, Attach. 3 (showing the range of incumbent LEC residential local
rates); Comments of The Oregon Telecommunications Association and The Washington Independent
Telecommunications Association, WC Docket Nos. 10-90, 05-337, GN Docket No. 09-51 (filed July 12, 2010),
Table 5 (showing local rates for independent telephone companies in the states of Washington and Oregon that are
both above and below the nationwide average local rate of $15.62).

3! Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Lifeline and Link Up, WC Docket No. 03-
109, Recommended Decision, 25 FCC Red 15598, 15625, para. 75 (Joint Board 2010) (Joint Board 2010
Recommended Decision).

3247 U.S.C. § 254(b)(1)-(6).

3 1d. § 254(b)(2).

S Id. § 254(b)(3).

> Pub. L. No. 104-104, 110 Stat. 56, § 706, codified at 47 U.S.C. § 1302.

%47 U.S.C. § 1302(a). Section 706 defines “advanced telecommunications capability” as “high-speed, switched,
broadband telecommunications capability.” Id. § 1302(d)(1); see also National Broadband Plan for our Future,
Notice of Inquiry, 24 FCC Rcd 4342, 4309, App. para. 13 (2009) (“advanced telecommunications capability”
includes broadband Internet access); Inquiry Concerning the Deployment of Advanced Telecomms. Capability to All
Americans in a Reasonable and Timely Fashion, CC Docket No. 98-146, Report, 14 FCC Red 2398, 2400, para. 1
(1999) (Section 706 addresses “the deployment of broadband capability”), 2406, para. 20 (same). Although the
Communications Act does not define “advanced telecommunications and information services,” the Commission
has observed that the phrase is similar to the term “advanced telecommunications capability” in Section 706. See
Rural Health Care Support Mechanism, WC Docket No. 02-60, Order, 21 FCC Red 11111, 11113 n.9 (2006).

747 US.C. § 254(b)(1).
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mechanisms “should be specific [and] predictable.””® Section 254(b) is not merely aspirational—it directs
that universal service “shall” be based on these principles. “This language indicates a mandatory duty on
the FCC,” and reflects “congressional intent to delegate difficult policy choices to the Commission’s
discretion.”® We may balance these principles to achieve statutory objectives, but may not depart from
them altogether to achieve some other goal.®’

57. Section 254(c) defines “universal service” as “an evolving level of telecommunications
services that the Commission shall establish periodically under this section, taking into account advances
in telecommunications and information technologies and services.”® The Joint Board may “recommend
to the Commission modifications in the definition of the services that are supported by Federal universal
service support mechanisms,”” and has recommended that broadband “should be eligible for support
under Section 254.”% Section 254(e) provides that “only an eligible telecommunications carrier
designated under section 214(e) of this title shall be eligible to receive specific Federal universal service
support,”® and also states that universal service support “should be explicit and sufficient.”*® Section 254
provides no particular methodology for determining the amount of universal service support or for
distributing support.

A. Additional Section 254(b) Principle

58. In November 2010, the Joint Board recommended adoption of a principle “that universal
service support should be directed where possible to networks that provide advanced services, as well as
voice services.”” The Joint Board found that “[s]uch a principle is consistent with section 254(b)(3) of
the Communications Act” and would serve the public interest.

59. We believe this principle strikes a reasonable balance between the goal of preserving and
advancing universal service as currently supported and the goal of increasing access to advanced
telecommunications and information services, and that it provides a beneficial clarification of federal
universal service objectives. We propose to adopt this principle pursuant to section 254(b)(7), and seek
comment on that proposal. If we adopt the proposed principle, how should we apply it with respect to the
other criteria in section 2547

B 1d. § 254(b)(5).
% Owest Corp. v. FCC, 258 F.3d 1191, 1200 (10" Cir. 2001) (Qwest I).
5 Alenco Communications, Inc. v. FCC, 201 F.3d 608, 615 (5th Cir. 2000) (4lenco).

' Rural Cellular Ass’n v. FCC, 588 F.3d 1095, 1102-03 (D.C. Cir. 2009) (Rural Cellular); Qwest I, 258 F.3d at
1199-1200.

6247 U.S.C. § 254(c)(1).
3 1d. § 254(c)(2).

64 High- Cost Universal Service, WC Docket No. 05-337, Federal-State Joint Board on Universal Service, CC
Docket No. 96-45, Recommended Decision, 22 FCC Rcd 20477, 20492, para. 62 (Joint Board 2007) (Joint Board
2007 Recommended Decision).

6547 U.S.C. § 254(e); see also id. § 214(e)(1) (“a common carrier designated as an eligible telecommunications
carrier . . . shall be eligible to receive universal service support in accordance with section 254”). Section 214(e)
governs designation of ETCs. Id. § 214(e)(2)-(3), (6).

5 1d. § 254(c).
87 Joint Board 2010 Recommended Decision, 25 FCC Rcd at 15625, para. 75.
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B. Commission Authority to Support Broadband

60. We have express statutory authority to extend universal service support to broadband
services that providers offer as telecommunications services.” For the reasons set forth below, we
believe we also have authority to extend universal service support to broadband services offered as
information services under section 254, section 706 and/or our ancillary authority.” In any event, we
believe we have clear authority to condition awards of universal service support on a recipient’s
commitment to offer broadband service. We seek comment on these issues, as well as any other
approaches that would buttress our legal authority, including use of our section 10 forbearance authority.

1. Section 254

61. Some have suggested that section 254 is ambiguous regarding the Commission’s
authority to support broadband service, but that read as a whole, it may reasonably be interpreted to
authorize such support.”’ Section 254(b) requires the Commission to promote access to “advanced
telecommunications and information services,” which requires supporting broadband networks.”
Although section 254(c)(1) defines “universal service” as “an evolving level of telecommunications
services,” Congress expressly contemplated that the definition will evolve over time based on “advances
in telecommunications and information technologies and services.””* Section 254(c)(2), which authorizes
the Joint Board to “recommend to the Commission modifications in the definition of the services that are
supported,”” does not explicitly limit the Joint Board to telecommunications services. The Joint Board in
2007 recommended that broadband be eligible for support, and in 2010 recommended that we adopt a
new principle that universal service support be “directed where possible to networks that provide
advanced services as well as voice services.””*

58 Id. § 254(c) (defining universal service as an evolving level of telecommunications services); see also Wireline
Broadband Order, 20 FCC Rcd at 14899-903, paras. 86-95. More than 800 incumbent local telephone companies
offer broadband transmission as a telecommunications service. See Comments of Organization for the Promotion
and Advancement of Small Telecommunications Companies, GN Docket No. 09-51, at 30-31 (June 8, 2009).

% See Appropriate Regulatory Treatment for Broadband Access to the Internet Over Wireless Networks, WT Docket
No. 07-53, Declaratory Ruling, 22 FCC Rcd 5901 (2007); Appropriate Framework for Broadband Access to the
Internet Over Wireline Facilities, CC Docket Nos. 02-33, 01-337, 95-20, 98-10, WC Docket Nos. 04-242, 05-271,
Report and Order and Notice of Proposed Rulemaking, 20 FCC Red 14853 (2005) (Wireline Broadband Order),
aff’d sub nom. Time Warner Telecom, Inc. v. FCC, 507 F.3d 205 (3d Cir. 2007); Inquiry Concerning High-Speed
Access to the Internet Over Cable & Other Facilities, GN Docket No. 00-185, CS Docket No. 02-52, Declaratory
Ruling and Notice of Proposed Rulemaking, 17 FCC Rcd 4798 (2002), aff’d sub nom. Nat’l Cable & Telecomms.
Ass’nv. Brand X Internet Servs., 545 U.S. 967, 978 (2005). An “information service” is “the offering of a capability
for generating, acquiring, storing, transforming, processing, retrieving, utilizing, or making available information via
telecommunications, and includes electronic publishing, but does not include any use of any such capability for the
management, control, or operation of a telecommunications system or the management of a telecommunications
service.” 47 U.S.C. § 153(24).

0 See Letter from Gary L. Phillips, AT&T Services, Inc., to Marlene H. Dortch, Secretary, FCC, GN Docket Nos.
09-51, 09-47, 09-137, WC Docket Nos. 05-337, 03-109, attachment at 1-5 (Jan. 29, 2010) (AT&T USF White
Paper); Letter from Gary L. Phillips, AT&T Services, Inc., to Marlene H. Dortch, Secretary, FCC, GN Docket Nos.
09-51, 09-137, WC Docket Nos. 05-337, 03-109, at 3 (April 12, 2010) (AT&T USF/Comcast Letter).

" AT&T USF White Paper at 3.
" Id.; 47 U.S.C. § 254(c)(1) (emphasis added).
3 Id. § 254(c)(2) (emphasis added).

" Joint Board 2007 Recommended Decision, 22 FCC Rcd at 20492, para. 62; Joint Board 2010 Recommended
Decision, 25 FCC Rcd at 15625, para. 75; AT&T USF White Paper at 3-4; see also supra note 64 and accompanying
text.
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62. We seek comment on this analysis. Could we provide support to information service
providers consistent with section 254(e), which states that “only an eligible telecommunications carrier
designated under section 214(e) shall be eligible to receive specific Federal universal service support,””
and 214(e), which sets forth the framework for designating “telecommunications carrier(s] . . . eligible to
receive universal service support”?’® If not, under what mechanism could we designate and offer support
to information service providers? What role would the states play in designating eligible information
service providers? Would disbursement of support to information service providers comport with federal
appropriations laws?”’ We seek comment on these and other pertinent issues.

63. In the event we interpret section 254 to authorize support of broadband, we also seek
comment on adding broadband to the supported services list. Before modifying the list of supported
services, the Commission must “consider the extent to which such telecommunications services—(1) are
essential to education, public health, or public safety; (2) have, through the operation of market choices
by customers, been subscribed to by a substantial majority of residential customers; (3) are being
deployed in public telecommunications networks by telecommunications carriers; and (4) are consistent
with the public interest, convenience, and necessity.”78

64. In 2007, the Joint Board also recommended that the Commission revise the definition of
supported services to include mobility.” The Joint Board concluded that both broadband and mobility
satisfied the four part criteria and should be eligible for federal universal service support.** We note that
the Joint Board also recommended that the Commission create separate designations for voice,
broadband, and mobility.*' In 2008, the Commission declined to act on the Joint Board’s
recommendation.®

65. The Commission currently requires ETCs to provide all of the supported services. If we
were to add broadband and/or mobility to the list of supported services, should we create separate
designations for each supported service (voice, broadband, and mobility) so that a provider does not need
to offer all of the supported services to be eligible for support, as the Joint Board recommended in 2007?

47 US.C. § 254(e).
% 1d. § 214(e).

7 See, e.g., U.S. CONST. art. I, § 9, cl. 7 (“[n]Jo money shall be drawn from the Treasury, but in consequence of
Appropriations made by law”); 31 U.S.C. § 1301 (“[a]ppropriations shall be applied only to the objects for which
the appropriations were made except as otherwise provided by law”); 31 U.S.C. § 1341(a)(1) (prohibiting an officer
or employee of the federal government from making or authorizing “an expenditure or obligation exceeding an
amount available in an appropriation or fund for the expenditure or obligation,” or involving the government in an
“obligation for the payment of money before an appropriation is made unless authorized by law”); 31 U.S.C.

§ 3302(b) (“an official or agent of the Government receiving money for the Government from any source shall
deposit the money in the Treasury as soon as practicable without deduction for any charge or claim”).

™ Id.

" See Joint Board 2007 Recommended Decision, 22 FCC Rcd at 20491-94, paras. 55-68
%0 See id.

81 See Joint Board 2007 Recommended Decision, 22 FCC Rcd at 20494, para. 69.

82 See High-Cost Universal Service Support, WC Docket No. 05-337, Federal-State Joint Board on Universal
Service, CC Docket No. 96-45, Lifeline and Link Up, WC Docket No. 03-109, Universal Service Contribution
Methodology, WC Docket No. 06-122, Numbering Resource Optimization, CC Docket No. 99-200, Implementation
of the Local Competition Provisions in the Telecommunications Act of 1996, CC Docket No. 96-98, Developing a
Unified Intercarrier Compensation Regime, CC Docket No. 01-92, Intercarrier Compensation for ISP-Bound
Traffic, CC Docket No. 99-68, IP-Enabled Services, WC Docket No. 04-36, Order on Remand and Report and
Order and Further Notice of Proposed Rulemaking, 24 FCC Rcd 6475 ,6495, para. 37 (2008) (2008 Order and
ICC/USF FNPRM), aff’d Core Communications, Inc. v. FCC, 592 F.3d 139 (D.C. Cir. 2010); cert denied, 131 S. Ct.
597, 626 (2010).
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We seek comment on this proposal.*> We also ask what would be the impact of such an approach on
Lifeline providers, who today also are required to offer all supported services.*

2. Section 706

66. As noted, section 706(a) of the 1996 Act directs the Commission “to encourage the
deployment on a reasonable and timely basis of advanced telecommunications capability to all Americans
... by utilizing . . . methods that remove barriers to infrastructure investment.”® Section 706(b) directs
the Commission to undertake annual inquiries concerning the availability of advanced
telecommunications capability to all Americans and requires that, if the Commission finds that such
capability is not being deployed in a reasonable and timely fashion, it “shall take immediate action to
accelerate deployment of such capability by removing barriers to infrastructure investment and by
promoting competition in the telecommunications market.”* In July 2010, a majority of the Commission
concluded that “broadband deployment to a// Americans is not reasonable and timely” and noted that
“[a]s a consequence of that conclusion” section 706(b) was triggered.”’

67. We seek comment on whether sections 706(a) and (b), alone or in concert with sections
254 and 214(e), grant us authority to provide universal service support for broadband information
services. The D.C. Circuit has concluded that “[t]he general and generous phrasing of § 706 means that
the FCC possesses significant, albeit not unfettered, authority and discretion to settle on the best
regulatory or deregulatory approach to broadband.”® We believe that providing universal service support
for broadband would “remove barriers to infrastructure investment” by supplying financial incentives to
invest in areas where it may otherwise be uneconomic to do so. We seek comment on this issue. Would
providing support for broadband information services under section 706 be inconsistent with the
definition of universal service in section 254(c) or the limitation of support to ETCs in section 254(e)? If
we act pursuant to section 706 alone, would we have authority to collect universal service contributions
and disburse them to eligible recipients under the current universal service mechanisms, or should we
develop a separate mechanism under our section 706 authority? Would the collection and disbursement
of funds comport with federal appropriations laws?® What criteria should we use to determine who is
eligible to receive support? What role should states play? We seek comment on these and other relevant
issues.

3. Title I Ancillary Authority

68. Section 1 of the Communications Act states that Congress created the Commission “[f]or
the purpose of regulating interstate and foreign commerce in communication by wire and radio so as to

% We note that, as discussed in the Mobility Fund NPRM, we have proposed to provide support for the expansion of
advanced mobile wireless networks capable of providing broadband without adding broadband and/or mobility to
the list of support services.

% The Lifeline and Link Up programs reimburse telephone companies for discounts provided to eligible low-income
customers on initial service installation (Link Up) and their monthly bill for local telephone service (Lifeline).
Together, the Lifeline and Link Up programs help consumers who might not otherwise be able to afford phone
service. We will address reform of the Lifeline and Link Up programs in a separate proceeding.

%47 U.S.C. § 1302(a). See also Preserving the Open Internet, GN Docket No. 09-191, Broadband Industry
Practices, WC Docket No. 07-52, Report and Order, FCC 10-201, at para. 119 (rel. Dec. 23, 2010) (Preserving the
Open Internet Order).

% 47 U.S.C. § 1302(b) (emphasis added).
8 Sixth Broadband Deployment Report, 25 FCC Red at 9558, paras. 2-3.
% Ad Hoc Telecom. Users Comm. v. FCC, 572 F.3d 903, 906-07 (D.C. Cir. 2009).

% See supra note 77 (discussing federal appropriations law).
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make available, so far as possible, to all the people of the United States, . . . Nation-wide, and world-wide
wire and radio communication service with adequate facilities at reasonable charges.”® Section 2 grants
the Commission jurisdiction over “all interstate and foreign communication by wire or radio,”" and
section 4(i) authorizes the Commission to “perform any and all acts, make such rules and regulations, and
issue such orders, not inconsistent with this Act, as may be necessary in the execution of its functions.””
When the Commission created the high-cost universal service program in 1984.” it relied upon these
provisions in Title I, and its decision was affirmed by the D.C. Circuit.”* More recently, however, in
Comcast Corp. v. FCC, the D.C. Circuit concluded that its prior decision rested not on Title I alone, but
sub silentio “on the fact that creation of the [pre-1996 Act] Universal Service Fund was ancillary to the
Commission’s Title II responsibility to set reasonable interstate rates.””

69. We seek comment on whether the Commission could rely on its ancillary authority to
support broadband information services. Would providing support for broadband be reasonably ancillary
to the Commission’s statutory responsibilities under section 254(b), which imposes “a mandatory duty on
the FCC™ to base universal service policies on promotion of access to advanced telecommunications and
information services throughout the nation?”” Similarly, would supporting broadband be reasonably
ancillary to section 706 as a “specific delegation of legislative authority™® to encourage deployment of
advanced telecommunications capability to all Americans?”’ We seek comment on whether these
provisions or others provide a sufficient statutory basis for exercising ancillary authority. As with other
theories described above, we also seek comment on what criteria should be used to designate eligible
recipients, and on who should perform the designations. We also seek comment on whether adopting the
competitive bidding process in the first phase of the CAF and permanent CAF programs pursuant to our
ancillary authority would be consistent with federal appropriations laws.'” We invite comment on these
and any other relevant issues.

4. Conditional Support

70. We believe the Commission also has authority to direct high-cost or CAF support toward
broadband-capable networks by conditioning awards of universal service support on a recipient’s
commitment to offer broadband service alongside supported voice services. Under the “no barriers”
policy, the Commission has long authorized rural carriers receiving high-cost loop support “to invest in
infrastructure capable of providing access to advanced services” as well as supported voice services.'"'
“[R]ecogniz[ing] that the network is an integrated facility that may be used to provide both supported and

"47U.S.C. § 151.
N 1d. § 152(a).
2 1d. § 154(1).

% Amendment of Part 67 of the Commission's Rules and Establishment of a Joint Board, Decision and Order, CC
Docket No. 80-286, Decision and Order, 96 FCC 2d 781, 795 (1984).

% Rural Tel. Coalition v. FCC, 838 F.2d 1307, 1315 (D.C. Cir. 1988).

% Comecast Corp. v. FCC, 600 F.3d 642, 656 (D.C. Cir. 2010).

% Owest I, 258 F.3d at 1200.

747 U.S.C. § 254(b)(2), (3). See also AT&T USF White Paper at 5-13; AT&T USF/Comcast Letter at 1-3.
% Preserving the Open Internet Order, FCC 10-201, at para. 122.

%47 U.S.C. § 706(a), (b).

1% See supra note 77 (discussing federal appropriations law).

'Y Rural Task Force Order, 16 FCC Red at 11322, para. 200 (2001).

27



Federal Communications Commission FCC 11-13

non-supported services,” we have concluded that the no barriers policy furthers “the Congressional goal
of ensuring access to advanced telecommunications and information services throughout the nation.”'*

71. We believe requiring carriers receiving high-cost or CAF support to invest in modern
broadband-capable networks would be a logical extension of this policy. Nothing in section 254 prohibits
the Commission from conditioning the receipt of support, and the Commission has imposed conditions in
the past.'” Similarly, both the states and the Commission may impose eligibility conditions as part of the
ETC designation process under section 214(e).'™ Today, we require telecommunications carriers seeking
ETC designation from the Commission to demonstrate not only compliance with the requirements of
section 214(e)(1), but also, among other things, that they have the ability to remain functional in
emergency situations and that they will satisfy consumer protection and service quality standards.
Requiring recipients of support to offer broadband service would be fully consistent with and promote
Congress’s overall objectives as stated in sections 254(b) and 706.'" We see no reason why conditioning
the receipt of support on offering broadband is not permissible under the Commission’s general authority
to promulgate general rules related to universal service. We invite comment on this approach.

105

5. Other Approaches

72. Forbearance. Section 10 of the Communications Act provides that the Commission
“shall forbear from applying any regulation or provision of this Act to a telecommunications carrier or
telecommunications service, or class of telecommunications carriers or telecommunications services,” if
enforcement of the provision is not necessary to protect consumers or to ensure that telecommunications
carriers’ charges and practices are just and reasonable, and forbearance is in the public interest.'”” We
seek comment on whether we should exercise our forbearance authority, alone or in combination with any
of the theories described above, to facilitate use of funding to support broadband information services.
For example, could we forbear from applying section 254(c)(1), which defines universal service as an
evolving level of telecommunications services? Could we likewise forbear from applying sections 254(e)
and 214(e), which restrict universal service support to ETCs? Are the statutory criteria for forbearance
from these provisions met? Are there any other provisions from which we should forbear? If we grant
forbearance, may we adopt rules that are broader than the statutory provisions? We seek comment on
these issues.

12 Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Order and Order on Reconsideration, 18
FCC Red 15090, 15095-15096, para. 13 (2003).

1% For example, the Commission requires ETCs to certify that universal service support will be used only for the
facilities and services for which the support is intended as a condition of receiving support. 47 C.F.R. §§ 54.313(a)-
(b), 54.314(a)-(b) (federal high-cost support “shall only be provided to the extent” the requisite certification is
provided). Also, the Commission previously considered imposing service quality and technical conditions on the
receipt of high cost support, but concluded that the conditions were not warranted at that time. See Federal-State
Joint Board on Universal Service, CC Docket No. 96-45, Report and Order, 12 FCC Recd 8776, 8831, para. 98
(1997) (Universal Service First Report and Order) (subsequent history omitted).

1% See Texas Office of Public Utility Counsel v. FCC, 183 F.3d 393, 417-18 (5th Cir. 1999) (TOPUC) (states may
impose additional eligibility requirements on a carrier seeking support); Federal-State Joint Board on Universal
Service, CC Docket No. 96-46, Report and Order, 20 FCC Red 6371 (2005) (ETC Designation Report and Order);
see also Federal-State Joint Board on Universal Service, Virginia Cellular LLC, CC Docket No. 96-45,
Memorandum Opinion and Order, 19 FCC Rcd 1563, 1584 n.141 (2004) (“nothing in section 214(e)(6) prohibits the
Commission from imposing additional conditions on ETCs when such designations fall under our jurisdiction™).

e Designation Report and Order, 20 FCC Rcd at 6372, para. 2
1% 47 U.S.C. §§ 254(b)(2)-(3), 1302(a).

19747 U.S.C. § 160(a). In making its public interest determination, the Commission must also consider whether
forbearance from enforcing a provision will promote competitive market conditions. /d. § 160(b).
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73. Classifying Interconnected VolIP. We also invite comment on whether we should
consider classifying interconnected voice over Internet protocol as a telecommunications service or an
information service. If the Commission were to classify interconnected VolP as a telecommunications
service, this would enable the Commission to support networks used to provide interconnected VolP,
including broadband networks. To date, the Commission has not classified interconnected VolP service
as either an information service or a telecommunications service. The Commission has, however,
extended certain obligations to providers of such service, including local number portability,'” 911
emergency calling capability,'” universal service contribution,''* CPNI protection,''" disability access
and TRS contribution requirements,''” and section 214 discontinuance obligations.'”> We seek comment
on this issue. Does interconnected VoIP have characteristics that warrant classifying it as a
telecommunications service or an information service?''* If the Commission classified interconnected
VolIP as a telecommunications service, should we forbear from applying any provisions in Title II to the
service? We request comment.

74. We invite parties to comment on these and any other legal theories that they believe will
provide a sound legal basis for providing universal service support for broadband.

V. SETTING AMERICA ON A PATH OF REFORM

75. As a critical first step for reform, we propose strategic priorities for the program. In light
of changes in technology and the marketplace, we also propose to re-examine the requirements for
eligible telecommunications carriers and to update and modernize the public interest obligations of fund
recipients.

198 Telephone Number Requirements for IP-Enabled Service Providers, WC Docket Nos. 07-243 & 244, Report and
Order, Declaratory Ruling, Order on Remand, and NPRM, 22 FCC Red 19531 (2007).

19 IP-Enabled Services, WC Docket Nos. 04-36 & 05-196, First Report and Order and NPRM, 20 FCC Red 10245
(2005), aff’d sub nom. Nuvio Corp. v. FCC, 473 F.3d 302 (D.C. Cir. 2007).

"0 Universal Service Contribution Methodology, WC Docket No. 06-122, Report and Order and NPRM, 21 FCC
Red 7518 (2006), pet. for review granted in part and denied in part sub nom. Vonage Holdings Corp. v. FCC, 489
F.3d 1232 (D.C. Cir. 2007).

" Implementation of the Telecommunications Act of 1996: Telecommunications Carriers’ Use of Customer
Proprietary Network Information and Other Customer Information, CC Docket No. 96-115, WC Docket No. 04-36,
Report and Order and FNPRM, 22 FCC Red 6927 (2007), aff’d sub nom. Nat’l Cable & Telecomms. Ass’n v. FCC,
555 F.3d 996 (D.C. Cir. 2009).

"2 IP-Enabled Services, Implementation of Sections 255 and 251(a)(2) of the Communications Act of 1934, as
enacted by the Telecommunications Act of 1996, WC Docket No. 04-36, Report and Order, 22 FCC Red 11275
(2007).

'3 IP-Enabled Services, WC Docket No. 04-36, Report and Order, 24 FCC Red 6039 (2009).

114 See, e.g., NARUC 2008 ICC/USF FNPRM Comments at 13-16 (arguing for a “telecommunications service”
classification); NECA 2008 ICC/USF FNPRM Comments at 29-37 (same); CTIA 2008 ICC/USF FNPRM
Comments at 23-24 (arguing for an “information service” classification); Global Crossing 2008 ICC/USF FNPRM
Comments at 6-8 (same); USTelecom 2008 ICC/USF FNPRM Comments at 8 (same). See also IP Enabled
Services, WC Docket No. 04-36, Notice of Proposed Rulemaking, 19 FCC Rcd 4863, 4886, para. 35 (2004) (seeking
comment on what regulatory scheme the Commission should apply to [P-enabled services). A “telecommunications
service” is “the offering of telecommunications for a fee directly to the public, or to such classes of users as to be
effectively available directly to the public, regardless of the facilities used.” 47 U.S.C. § 153(53). An “information
service” is “the offering of a capability for generating, acquiring, storing, transforming, processing, retrieving,
utilizing, or making available information via telecommunications, and includes electronic publishing, but does not
include any use of any such capability for the management, control, or operation of a telecommunications system or
the management of a telecommunications service.” Id. § 153(24).
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A. National Goals and Priorities for Universal Service

76. As we embark on a path to modernize USF, we seek comment on national goals and
priorities for the high-cost program, consistent with our key statutory obligations and recommendations of
the Joint Board.

77. We are guided in the first instance by the Act. As described in the legal authority
discussion above, section 254(b) of the Act sets forth principles that the Commission must follow in
creating policies to preserve and advance universal service. The principles that are directly relevant to the
operation and size of the high-cost program are found in section 254(b)(1)-(3) and (b)(5).""* Section
254(b)(1) specifies that services “be available at just, reasonable, and affordable rates.”''® Section
254(b)(2) specifies that “[a]ccess to advanced telecommunications services and information services
should be provided in all regions of the Nation.” Section 254(b)(3) specifies that “[c]onsumers in all
regions of the Nation, including low-income consumers and those in rural, insular, and high cost areas,
should have access to telecommunications and information services, that are reasonably comparable to
those services provided in urban areas” and “at rates that are reasonably comparable to rates charged for
similar services in urban areas.”''” And section 254(b)(5) specifies that federal and state mechanisms
“should be specific, predictable and sufficient . . . to preserve and advance universal service.”'"®

78. We recognize that service providers commonly pass through universal service
contribution costs to their customers, and that providing support for broadband may therefore implicate
the principle in section 254(b)(1) that services should be affordable.'"® We note that federal courts have
held that the Commission has broad discretion in balancing the principles in section 254(b),'** and have
specifically upheld prior Commission decisions adopting cost control mechanisms.'”’ We propose below
various cost control mechanisms that are designed to minimize the burden on consumers. We seek
comment on whether our proposals strike the right balance between the imperatives to promote access to
broadband services in all areas and to maintain affordable rates for services.

5 As we discussed in the Qwest II Remand Order, the Commission has never “attempt[ed] to fully address each
universal service principle in section 254(b) through each support mechanism. Nor is there any indication that
Congress intended each principle to be fully addressed by each separate support mechanism. The Commission
believes that any determination about whether the Commission has adequately implemented section 254 must look
at the cumulative effect of the four support programs, acting together.” High-Cost Universal Service Support
Federal-State Joint Board on Universal Service, WC Docket No. 05-337, Joint Petition of the Wyoming Public
Service Commission and the Wyoming Office of Consumer Advocate for Supplemental Federal Universal Service
Funds for Customers of Wyoming’s Non-Rural Incumbent Local Exchange Carrier, CC Docket No. 96-45, Order on
Remand and Memorandum Opinion and Order, 25 FCC Rcd 4072, 4086, para. 26 (2010) (Qwest II Remand Order).

11647 U.S.C. § 254(b)(1).
747 U.S.C. § 254(b)(3).
847 US.C. § 254(b)(5).

9 See Qwest Communications Int’l Inc. v. FCC, 398 F.3d 1222, 1234 (10™ Cir. 2005) (Qwest II) (“excessive

subsidization arguably may affect the affordability of telecommunications services™); Alenco, 201 F.3d at 620
(“excess subsidization in some cases may detract from universal service by causing rates unnecessarily to rise,
thereby pricing some consumers out of the market”).

120 See Rural Cellular, 588 F.3d at 1103 (“The Commission enjoys broad discretion when conducting exactly this
type of balancing.”); TOPUC, 183 F.3d at 434 (noting the Commission’s “considerable amount of discretion” in
balancing “the competing concerns set forth in § 254(b)”).

121 See Rural Cellular, 588 F.3d at 1108; Alenco, 201 F.3d at 620-21.
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79. As noted above, the Joint Board has proposed that USF support broadband and mobile
services.'” In 2007, the Joint Board recommended that the Commission add broadband and mobility to
the list of services supported by federal universal service, and recommended that the Commission create
both a broadband fund and a mobility fund. At that time and more recently, however, the Joint Board also
has expressed concern about the size of the Fund.' Other commenters have suggested that we cap or
reduce the size of the Fund.'**

80. Consistent with the statute and the Joint Board recommendations, we propose four
specific priorities for the federal universal service high-cost program. First, the program must preserve
and advance voice service. Even as we refocus USF to support broadband, we are committed to ensuring
that Americans have access to voice service, while recognizing that over time, such voice service could be
provided over broadband networks, both fixed and mobile. Second, we seek to ensure universal
deployment of modern networks capable of supporting necessary broadband applications as well as voice
service. This priority is directly tied to high-level goals for universal service reform—to ensure that all
Americans in all parts of the nation, including those in rural, insular, and high-cost areas, have access to
modern communications networks capable of supporting the necessary applications that empower them to
learn, work, prosper and innovate. These modern networks could employ both fixed and mobile
technologies. With respect to improving mobile coverage, we recognize the important role that mobility
can play in improving everyday lives of Americans as well as contributing to our public safety, national
economy and competitiveness. Third, the program must ensure that rates for broadband service are
reasonably comparable in all regions of the nation, and rates for voice service are reasonably comparable
in all regions of the nation. Availability of broadband and voice service by itself is not a sufficient goal.
We must also make sure that rates are reasonably comparable so that consumers have meaningful access
to these services. Fourth, we seek to limit the contribution burden on households. As we have
recognized in the past, “if the universal service fund grows too large, it will jeopardize other statutory
mandates, such as ensuring affordable rates in all parts of the country, and ensuring that contributions
from carriers are fair and equitable.”'*

81. We ask that commenters consider the reform proposals that follow in light of these
priorities. Are there additional or alternative priorities that we should consider? Should advancing the
deployment of mobile networks be its own independent priority? To the extent these four priorities, or
any others the Commission may adopt, may be in tension with each other, commenters should suggest
how we should prioritize them. We note that if additional funding were to be made available for

122 See Joint 2010 Board Recommended Decision, 25 FCC Red at 15625, para. 75 (stating that the Joint Board
believes it is appropriate for the USF to support networks that provide broadband service, in addition to voice
service); Joint Board 2007 Recommended Decision, 22 FCC Rcd at 20482, para. 12, 20483, para. 16 (proposing
funds to support broadband and mobile wireless services).

123 Joint Board 2010 Recommended Decision, 25 FCC Rcd at 15628, at paras. 84-85; Joint Board 2007
Recommended Decision, 22 FCC Red at 20484-85, paras. 24-26 (recommending an overall cap of $4.5 billion on
high cost funding).

124 See, e.g., Comments of American Cable Assoc., WC Docket Nos. 10-90, 05-337, GN Docket No. 09-51, at 3
(filed July 12, 2010); Comments of Comcast Corp., WC Docket Nos. 10-90, 05-337, GN Docket No. 09-51, at 3-4
(filed July 12, 2010); Comments of the Five MACRUC States of the Mid-Atlantic Conference of Regulatory Utility
Commissioners, WC Docket Nos. 10-90, 05-337, GN Docket No. 09-51, at 3-4 (filed July 12, 2010); Comments of
National Cable & Telecommunications Assoc. (NCTA), WC Docket Nos. 10-90, 05-337, GN Docket No. 09-51, at
7-8 (filed July 12, 2010); NBP Comments at 6; Comments of the Public Utilities Commission of Ohio (Ohio PUC),
WC Docket Nos. 10-90, 05-337, GN Docket No. 09-51, at 24 (filed July 14, 2010); Comments of Verizon and
Verizon Wireless (Verizon), WC Docket Nos. 10-90, 05-337, GN Docket No. 09-51, at 3, 10-11 (filed July 12,
2010); Comments of Vonage Holding Corp. (Vonage), WC Docket Nos. 10-90, 05-337, GN Docket No. 09-51, at 3
(filed July 12, 2010); Comments of Windstream Communications, Inc. (Windstream), WC Docket Nos. 10-90, 05-
337, GN Docket No. 09-51, at 24 (July 12, 2010) (all supporting capping the high-cost fund).

125 Owest II Remand Order, 25 FCC Red at 4087, para. 28.
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advanced networks in rural America, that could accelerate reform and help ease potential tension among
these priorities.

82. We also request comment on how we should weigh other section 254(b) principles,
including the principle that universal service support should be competitively neutral,"*® which the
Commission adopted pursuant to section 254(b)(7)."” We believe our proposal to support broadband is
competitively neutral because it will not unfairly advantage one provider over another or one technology
over another.'”® We invite comment on whether our proposals are technology neutral. We also seek
comment on whether our proposed reforms are consistent with the directive in section 254(b)(5) that
support “should be specific, predictable, and sufficient.”'*

83. We propose to periodically review whether we are making progress in addressing these
goals by measuring specific outcomes, as discussed in the Performance Goals section, below."’ If we are
not, the Commission would consider corrective actions in future rulemakings so that we better achieve
our intended purposes.

B. Encouraging State Action To Advance Universal Service

&4. As we undertake reform, we are mindful of the longstanding federal-state partnership for
universal service. We seek comment generally on the role of the states in preserving and advancing
universal service as we transition from the current programs to the Connect America Fund, and we seek
comment more specifically in the sections that follow on the role of states in advancing universal service
consistent with a national framework. We welcome the input of the state members of the Joint Board on
these and other important questions.

85. In section 254(f), Congress expressly permitted states to take action to preserve and
advance universal service, so long as not inconsistent with the Commission’s universal service rules."’
Federal law recognizes that individual states and territories play an important role in accomplishing
universal service goals."*> Federal law charges states with the designation of carriers as ETCs,"* and it
authorizes states to maintain their own universal service funds."** Additionally, section 706 of the 1996
Act directs “[t]he Commission and each State commission with regulatory jurisdiction over
telecommunications services” to “encourage the deployment on a reasonable and timely basis of
advanced telecommunications capability to all Americans.”*> The Commission has understood section

126 Universal Service First Report and Order, 12 FCC Red at 8801, para. 47.

127 Section 254(b)(7) requires the Commission to base universal service on “[s]uch other principles as the Joint
Board and the Commission determine are necessary and appropriate for the protection of the public interest,
convenience, and necessity and are consistent with this Act.” 47 U.S.C. § 254(b)(7).

128 See Universal Service First Report and Order, 12 FCC Red at 8801, para. 47; see also Rural Cellular, 588 F.3d
at 1104 (competitive neutrality principle “only prohibits the Commission from treating competitors differently in
‘unfair’ ways”).

12947 U.S.C. § 254(b)(5); see also id. § 254 (e) (“support should be explicit and sufficient to achieve the purposes of
this section”).

130 See infra Section IX (proposing to establish performance goals and measures for USF).
Bl 47 US.C. § 254(k)

132 See 47 U.S.C. § 1301(4) (“The Federal Government should also recognize and encourage complementary State
efforts to improve the quality and usefulness of broadband data and should encourage and support the partnership of
the public and private sectors in the continued growth of broadband services and information technology for the
residents and businesses of the Nation.”).

133 See 47 U.S.C. §214(e).
134 See 47 U.S.C. §254(F).
3547 U.S.C. § 1302.
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706(a) to authorize the Commission and state commissions to take actions, within their subject matter
jurisdiction and not inconsistent with other provisions of law, that encourage the deployment of advanced
telecommunications capability by any of the means listed in the provision.** The Commission also has
recognized the important role of the states."””” Courts have also previously said that the Act “plainly
contemplates a partnership between the federal and state governments to support universal service,”'**
and that “it is appropriate—even necessary—for the FCC to rely on state action.”"*’

86. In its 2007 Recommended Decision, the Federal-State Joint Board on Universal Service
highlighted the roles and responsibilities of states. The Joint Board, among other things, recommended
that “the Commission adopt policies that encourage states to provide matching funds” for a proposed
Broadband Fund and Mobility Fund.'*® We seek comment on what level of financial commitment should
be expected from the states and territories to advance broadband. How should we address states that are
disproportionately rural and generally lack a sizeable population to support service in rural areas? How
should we address the various efforts of states and territories to contribute to preserving and advancing
universal service—both in deployment and adoption?

87. Many states have state universal service funds to support voice service,""' while some
states, such as California and New York, have established broadband grant programs.'** More than 40

13647 U.S.C. § 1302(a); Deployment of Wireline Servs. Offering Advanced Telecomms. Capability et al.,
Memorandum Opinion and Order and Notice of Proposed Rulemaking, 13 FCC Rcd 24012, 24046, para. 74 (1998)
(Advanced Services Order); Preserving the Open Internet Order, FCC 10-201, paras. 117-123. We note that our
mandate under section 706(a) must be read consistently with sections 1 and 2 of the Act, which define the
Commission’s subject matter jurisdiction over “interstate and foreign commerce in communication by wire and
radio.” 47 U.S.C. §§ 151, 152. The Commission historically has recognized that services carrying Internet traffic
are jurisdictionally mixed, but generally subject to federal regulation. See, e.g., Nat’l Ass 'n of Regulatory Util.
Comm ’rs Petition for Clarification or Declaratory Ruling that No FCC Order or Rule Limits State Authority to
Collect Broadband Data, Memorandum Opinion and Order, 25 FCC Red 5051, 5054, paras. 8-9 & n.24 (2010).
Where, as here, “it is not possible to separate the interstate and intrastate aspects of the service,” the Commission
may preempt state regulation where “federal regulation is necessary to further a valid federal regulatory objective,
i.e., state regulation would conflict with federal regulatory policies.” Minn. Pub. Utils. Comm 'n v. FCC, 483 F.3d
570, 578 (8th Cir. 2007); see also La. Pub. Serv. Comm’n v. FCC, 476 U.S. 355, 375 n.4 (1986). Except to the
extent a state requirement conflicts on its face with a Commission decision herein, the Commission will evaluate
preemption in light of the fact-specific nature of the relevant inquiry, on a case-by-case basis. We recognize, for
example, that states play a vital role in protecting end users from fraud, enforcing fair business practices, and
responding to consumer inquiries and complaints. See, e.g., Vonage Order, 19 FCC Red at 22404-05, para. 1. We
have no intention of impairing states’ or local governments’ ability to carry out these duties unless we find that
specific measures conflict with federal law or policy. In determining whether state or local regulations frustrate
federal policies, we will, among other things, be guided by the overarching congressional policies described in
section 230 of the Act and section 706 of the 1996 Act. 47 U.S.C. §§ 230, 1302.

57 Federal-State Joint Board on Universal Service, Order on Remand, Further Notice of Proposed Rulemaking, and
Memorandum Opinion and Order, 18 FCC Red 22559, 22568 para. 17 (2003) (“The Act makes clear that preserving
and advancing universal service is a shared federal and state responsibility.”).

B8 Owest I, 258 F.3d at 1203; Qwest 11, 398 F.3d at 1232.
B9 Owest I, at 1203.
10 Joint Board 2007 Recommended Decision, 22 FCC Red at 20489, paras. 50-52.

1! See Peter Bluhm, et al., State High Cost Funds: Purposes, Design, and Evaluation (Nat’l Regulatory Res. Inst.
(NRRI), Working Paper No. 10-04 (2010), available at
http://www.nrri.org/pubs/telecommunications/NRRI state high cost funds jan10-04.pdf. According to the NRRI,
as of 2010, the following 21 states have state high-cost funds: Alaska, Arizona, Arkansas, California, Colorado,
Idaho, Illinois, Indiana, Kansas, Maine, Nebraska, Nevada, New Mexico, Oklahoma, Oregon, Pennsylvania, South
Carolina, Texas, Utah, Wisconsin, and Wyoming.
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states have established their own low-income universal service support programs to help eligible low-
income customers afford voice service.'* Others support statewide health care networks, such as
Nebraska, or more general statewide networks, such as Kansas.'** Many states have reformed intrastate
access charges and rebalanced local rates, and many have adopted a state universal service fund to offset
reduced revenues due to access charge reform.'*® We seek comment on how to encourage or require
additional commitments to support universal service by states in partnership with the federal
government.'*

C. Eligible Telecommunications Carrier Requirements

88. Section 254(e) of the Act limits high-cost universal service support to
telecommunications carriers that have been designated as ETCs.""’ Under section 214 of the Act, states
have the responsibility for designating ETCs within their states, except in those cases where they lack
jurisdiction.'*® In instances where a state lacks jurisdiction to designate an ETC, the Commission
determines whether to designate an ETC.'* When designating an ETC, the state (or the Commission)
defines the ETC’s service area.'”’ The statute also provides that if no common carrier will provide the
supported services to any unserved community or any portion thereof, the Commission, with respect to
interstate services and areas served by carriers over which the state lacks jurisdiction, shall determine
(Continued from previous page)
2 On December 20, 2007, the California Public Utilities Commission created funding to encourage deployment of
broadband facilities for use in provisioning advanced telecommunications service in unserved and underserved areas
of California. Order Instituting Rulemaking into the Review of the California High Cost Fund B Program, Interim
Opinion Implementing California Advanced Services Fund, Rulemaking 06-06-028 (CA PUC rel. Dec. 20, 2007).

On December 20, 2007, the New York State Office of the Chief Information Officer and Office of Technology
adopted a comprehensive approach to providing affordable universal broadband access to its residents and
businesses. Universal Broadband Access Grant Program, 2007-08 Request for Proposals, RFP CIO/OFT 001-2007
(CIO/OFT rel. December 20, 2007).

193 See Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Lifeline and Link Up, WC Docket
No. 03-109, Order, 25 FCC Red 5079, 5080, para. 3 (2010).

144 The Nebraska Public Service Commission, through the Nebraska Universal Service Fund, provides annual
support for the Nebraska Statewide Telehealth Network. See Nebraska PSC Press Release (March 20, 2008),
available at http://www.psc.state.ne.us/home/NPSC/news_releases/news_releases.htm. Another example is Kansas
KanEd, a middle-mile network connecting community anchor institutions with support from Kansas’ state universal
service fund. See Kan-ed, http://www.kan-ed.org/ (last visited Feb. 9, 2011).

3 AT&T Oct. 24, 2010 Ex Parte Letter, at 1, Attach. 2 (providing information on access reform in the states and
noting that while many states had some access reform in the last six years and several others have open proceedings,
only a few states have moved to complete parity between intrastate and interstate switched access rates and
structures); see also infra para. 543 (describing states that have undertaken intrastate access charge reform
measures).

146 See infra para. 296 (seeking comment on whether and how the Commission could use the first phase of CAF
support to create incentives for states to take action that will advance our mutual goals).

747 US.C. § 254(c). Section 214(e) further requires that ETCs be common carriers. Id. at § 214(e).
847 US.C. § 214(e)(2).

947 US.C. § 214(e)(6). In the ETC Designation Reprot and Order, the Commission adopted additional
requirements for federally designated ETCs. ETC Designation Report and Order, 20 FCC Rcd at 6380, para. 20.
The Commission requires that applicants seeking ETC designation demonstrate the following: (1) a commitment
and ability to provide services, including providing service to all customers within its proposed service area; (2) that
the applicant will remain functional in emergency situations; (3) that it will satisfy consumer protection and service
quality standards; (4) that it offers local usage comparable to that offered by the incumbent LEC; and (5) the
applicant’s acknowledgement that it may be required to provide equal access if all other ETCs in the designated
service area relinquish their designations pursuant to section 214(e)(4). 1d.; 47 U.S.C. § 214(e)(4).

3047 US.C. § 214(e)(5).
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which common carrier or carriers are best able to provide service to the requesting unserved community
and shall order such carrier or carriers to provide such service.””' Once designated, ETCs are required to
offer and advertise supported services “throughout the service area for which the designation is
received.”'” Those obligations apply regardless of whether support is actually provided to ETCs
operating within the designated service area.

89. We seek comment on how the Commission can best interpret these existing requirements
to achieve our goals for reform. We also seek comment on whether (and if so how) we should modify the
ETC requirements as we proceed with reforms. How would we provide incentives for state commissions
to apply any Commission-adopted requirements to ETCs designated by the states? Alternatively, we seek
comment on whether the Commission could or should forbear from requiring that recipients of universal
service support be designated as ETCs at all.'® Commenters asserting that the Commission has the
authority to forbear from imposing this requirement should address the scope of the Commission’s
authority under section 10 and in particular should address whether the Commission could forbear from
applying section 254(e) to entities that are not telecommunications carriers to allow their receipt of
universal service support to serve rural, insular and high-cost areas under the Act."** If we do forbear
from this requirement, what if any requirements should replace it? How should we transition from
existing to any new requirements? How should existing ETCs be treated during such a transition? We
also seek comment on additional, more discrete ETC-related issues raised by our proposals in the sections
that follow.

D. Public Interest Obligations of Fund Recipients

90. Universal service support is a public-private partnership that is made to preserve and
advance access to modern communications networks. Providers that benefit from public investment in
their networks should be subject to clearly defined obligations associated with the use of such funding.
This ensures that providers know how they are expected to use the funding and that the public will receive
specific benefits from its investment.

91. Current high-cost funding recipients are subject to certain statutory public interest
obligations because they are ETCs."”” In addition, states and the Commission have authority to impose
(and have imposed) additional obligations on the ETCs they designate.'”® Incumbent carrier ETCs also
typically are required to comply with state-mandated carrier of last resort obligations, which may include
a duty to serve all customers in the geographic region, to extend lines upon request, to provide service
until the state grants permission to exit the market, and other obligations."’

5147 US.C. § 214(e)(3). As a practical matter, the Commission has not had the occasion to interpret this provision
to date, because at the time of the 1996 Act, virtually all communities were served by voice telephony.

1247 U.S.C. § 214(e)(1). “Service area” is defined in 47 U.S.C. § 214(e)(5). See also 47 C.F.R. § 54.207.
133 See 47 U.S.C. § 160(a).
3447 U.S.C. §§ 10, 254(c).

133 Specifically, ETCs are required to provide supported services throughout the service area and advertise the
availability of such services. 47 U.S.C. § 214(e)(1).

%047 U.S.C. § 214(e)(6).

"7 Carrier of last resort obligations for incumbent LECs are a matter of state law and vary from state to state. State
COLR obligations derive from state statutes, state regulations, certificates of public convenience and necessity, and
administrative practice. See generally Peter Bluhm and Phyllis Bernt, Carriers of Last Resort: Updating a
Traditional Doctrine, at 9 (NRRI July 2009), available at
http://www.nrri.org/pubs/telecommunications/COLR_july09-10.pdf.

35



Federal Communications Commission FCC 11-13

92. We seek comment on what public interest obligations should apply to ETCs going
forward, as we reform and modernize the existing high-cost program to advance broadband."® First, we
seek comment on the characteristics of voice service and associated voice obligations. Then, we seek
comment on the characteristics of broadband service and associated broadband obligations. In responding
to these questions, we ask commenters to address whether the public interest obligations for recipients
should vary, depending on whether broadband is a supported service, or alternatively, if support is
provided to voice recipients conditioned on their deployment of broadband-capable facilities.

93. As a general matter, we propose that all recipients be required to meet public interest
obligations tied to the provision of voice and/or broadband services. These obligations would apply to all
funding recipients going forward, whether already designated as ETCs by states or the Commission or
designated in the future, as a condition of receiving support from the existing high-cost program or the
Connect America Fund. The public interest obligations that we propose are intended to be technology-
neutral, where possible. With respect to the provision of voice service, we propose that recipients
continue to be subject to any existing state or federal requirements for providers of voice service. With
regard to the provision of broadband, we propose that recipients be subject to broadband deployment,
infrastructure build out, pricing, and other requirements described below. We seek comment on this
proposal generally, as well as on the specific components identified below.

94. Although we propose that public interest obligations apply generally to all funding
recipients, to what extent, if any, should the obligations proposed in this section vary for recipients under
the current high-cost funding programs, recipients of funding in the first phase of the CAF, and CAF
recipients over the longer term?'> We ask commenters to consider and explain whether (and if so how)
each of the obligations discussed below should apply under what circumstances, recognizing that it may
be appropriate to tailor obligations to avoid creating unfunded mandates. We also ask commenters to
address specifically whether the duties and responsibilities of ETCs should differ depending on whether
they are also the state-mandated carrier of last resort in a particular area. Finally, we recognize that there
may be costs and burden for the Commission and recipients associated with the monitoring of,
enforcement of, and compliance with the proposed public interest obligations. We acknowledge the risk
of discouraging participation in these programs or reducing the impact of USF support because of the
costs associated with public interest obligations. We seek comment on how best to balance these costs

1% Commenters generally supported imposing obligations on recipients of universal service funding. See, e.g., Five
MACRUC States Comments at 9 (recommending a broadband, voice, and wireless provider-of-last resort obligation
as a condition of competitive bidding); Joint Comments of the National Exchange Carrier Assoc., Inc., National
Telecommunications Cooperative Assoc., Organization for the Promotion and Advancement of Small
Telecommunications Companies, Western Telecommunications Alliance, and the Rural Alliance (NECA, ef al.),
WC Docket Nos. 10-90, 05-337, GN Docket No. 09-51, at 32 (filed July 12, 2010) (“[U]niversal service requires the
presence of a clearly identified carrier in each service area that is ready, willing and able to serve the most
expensive, least profitable or otherwise less desirable customers therein.”); NCTA Comments at 11 (recipients
should include state COLR costs when demonstrating the minimum necessary support for area); Comments of
Qwest Communications International Inc., WC Docket Nos. 10-90, 05-337, GN Docket No. 09-51, at 12-13 (filed
July 12, 2010) (the Commission should require “the company that has chosen to receive support [to] provide
supported broadband and voice services throughout the supported geographic territory”); Reply Comments of
AT&T, Inc. (AT&T), WC Docket Nos. 10-90, 05-337, GN Docket No. 09-51, at 6 (filed Aug. 11, 2010); Comments
of Cox Communications, Inc., GN Docket Nos. 09-51, 09-47, 09-137, in re NBP PN #19, at 10 (filed Dec. 7, 2009)
(“[M]onopoly providers subject to COLR obligations should be required to meet service quality standards and
reporting and oversight obligations to guarantee that they provide reasonable service in areas where customers have
no competitive choice.”); Comments of the National Assoc. of State Utility Consumer Advocates (NASUCA), GN
Docket Nos. 09-51, 09-47, 09-137, in re NBP PN #19, at 22 (filed Dec. 7, 2009).

13 Below, we propose to conduct a reverse auction to distribute a non-recurring amount of support to extend
broadband in unserved areas, during the first phase of the CAF. We propose public interest obligations specific to
recipients of funding during this first phase of the CAF. See infra para. 309 et seq.
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with our proposed principles of fiscal responsibility and accountability and our goal of rapidly increasing
broadband deployment in unserved areas.

1. Characteristics of Voice Service

95. Section 214(e) of the Act requires an ETC to offer and advertise the services that are
supported by federal universal service support using its own facilities or a combination of its own
facilities and resale of another carrier’s services throughout its designated service area.'® In 1997, the
Commission defined the services to be supported in functional terms as: voice grade access to the public
switched network; local usage; dual tone multi-frequency (DTMF) signaling or its functional equivalent;
single-party service or its functional equivalent; access to emergency services; access to operator services;
access to interexchange service; access to directory assistance; and toll limitation to qualifying low-
income consumers.'®" The Commission chose to define the supported services in functional terms, rather
than as tariffed services, in order to promote competitive neutrality and provide greater flexibility.

96. We now propose to simplify how we describe these core functionalities into one term:
“voice telephony service.”'® The existing rules, as formulated, suggest that ETCs must advertise specific
components of voice service (e.g., operator services, DTMF), even though such terminology may not be
familiar to the average American consumer. In practice, carriers likely advertise the supported services
using much more generic language. We seek comment on this proposal to simplify how we define
supported “voice telephony service.”'®

97. With respect to the performance characteristics for “voice telephony service,” we note
that “voice grade access” to the public switched network is defined in section 54.101 of the Commission’s
rules as “a functionality that enables a user of telecommunications services to transmit voice
communications, including signaling the network that the caller wishes to place a call, and to receive
voice communications, including receiving a signal indicating there is an incoming call. For the purposes
of this part, bandwidth for voice grade access should be, at a minimum, 300 to 3,000 Hertz.”'** Should
we preserve this definition, modify this definition, or adopt a new definition? Is DTMF still relevant in
today’s networks? Is the 300 to 3,000 Hertz bandwidth requirement appropriate for mobile or satellite
voice technologies? Should providers still be required to provide access to operator services and
directory assistance? Parties that support a different definition should provide analysis and data
supporting such a definition. Parties also should explain whether such a definition would be technology-
neutral and if not, the basis for adopting a definition that is not technology-neutral.

2. Voice Obligations

98. We propose that recipients must provide “voice telephony service” throughout their
designated service areas.'® We propose that recipients be permitted to partner with another voice
provider, in part, to provide voice capability that meets the definition of “voice telephony service.”'*® For
example, a recipient could partner with a satellite voice provider to provide “voice telephony service” in

1047 US.C. § 214(e).

1147 C.F.R. § 54.101(a)(1)-(9); see also Federal-State Joint Board on Universal Service, 12 FCC Red at 8810,
para. 61 (defining supported services).

162 L etter from Henry Hultquist, AT&T, to Marlene H. Dortch, Secretary, FCC, GN Docket No. 09-51, WC Docket
Nos. 10-90, 05-337, CC Docket Nos. 01-91, 80-286 (filed Dec. 6, 2010) (AT&T Dec. 6, 2010 Ex Parte Letter).

19 Because we are merely proposing to consolidate all currently supported services for high cost under one new
term, “voice telephony service,” we need not consider whether these consolidated services should be part of the
definition of supported services. 47 U.S.C. § 254(c)(1)(A)-(D).

19447 C.F.R. § 54.101(a)(1).
195 See supra para. 95 et seq. (Characteristics of Voice Service).

166 .
See id.
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areas where the recipient has not yet built out its network. We propose that the voice telephony service
provided by a recipient (or its partner if we allow such an arrangement) may be provided via any
technology (wireline, terrestrial wireless, satellite or VoIP) that meets or exceeds the universal service
definition of “voice telephony service.” We seek comment on whether the “partnering” is sufficient to
satisfy the facilities requirement of section 214(e)(1)(A)."*” We propose that recipients be responsible for
ensuring compliance with these requirements, regardless of whether they are themselves or their partner is
providing the service. We seek comment on these proposals.

99. We further propose that recipients be required to offer voice telephony service as a
standalone service. We seek comment on this proposal, including whether we should adopt the
requirement that such a standalone voice service be offered at an affordable rate.'® If we adopt such a
requirement, what should be deemed an affordable rate for voice service? Alternatively, if the recipient
provides broadband, is it sufficient that a customer could subscribe to an over-the-top VolP service for
voice service?

100.  In addition, we propose that recipients continue to be subject to any applicable baseline
state or federal requirements for the provision of voice service by ETCs. We seek comment on these
proposals. To the extent that such requirements overlap with the requirements we are proposing herein,
we seek comment on how to harmonize the requirements or transition to new requirements. Are there
existing requirements that are duplicative of requirements we are proposing herein?

101.  How can we create incentives for states to re-evaluate and harmonize the requirements
they impose on the ETCs that they designate to be consistent with any new federal requirements? We
also seek comment on whether the Commission could or should adopt any measures to provide incentives
to states to eliminate state COLR obligations for any company that relinquishes its ETC designation or no
longer receives universal service support.'® Should there be any additional obligations imposed on
recipients serving areas in which the telephone penetration rate historically has been substantially lower
than the national average (e.g., on Tribal lands and in Native communities)?

102.  For the near term, we envision that the existing state-federal roles with respect to existing
ETCs would remain the same, but over the longer term, that could change as carriers migrate to all-IP
networks, and voice is available as an application on such networks. Given that we envision a transition
to an integrated voice-broadband network in the future, how should voice universal service public interest
obligations change over time? In the future, will there be a need for separate voice and broadband public
interest obligations?

3. Characteristics of Broadband Service

103.  For purposes of universal service funding, we propose to adopt metrics for broadband
using specific performance characteristics.'”” These metrics would apply to the CAF and also to the

1747 U.S.C. § 214(e)(1)(A).

18 See infra para. 137 (proposing that recipients must offer voice and broadband (individually and together) in rural
areas at rates that are affordable and reasonably comparable to rates in urban areas).

199 See, e.g., Comments of AT&T, WC Docket Nos. 10-90, 05-337, GN Docket No. 09-51, at 17-18 (filed July 12,
2010); Comments of CenturyLink, WC Docket Nos. 10-90, 05-337, GN Docket No. 09-51, at 14 (filed July 12,
2010); Comments of the Pennsylvania Public Utility Commission, WC Docket Nos. 10-90, 05-337, GN Docket No.
09-51, at 36 (filed July 12, 2010) (explaining that “the traditional concepts for the duties and/or responsibilities of
COLRs need to be jointly re-examined in a coordinated fashion by both the FCC and the state utility regulatory
commissions”); Comments of the United States Telecom Assoc. (USTA), WC Docket Nos. 10-90, 05-337, GN
Docket No. 09-51, at 7 (filed July 12, 2010) (“If a provider is serving an area in which it is not the supported entity,
it should be relieved of ETC, [COLR] and dominant carrier obligations for voice and broadband in the supported
area.”); Windstream July 12, 2010 Comments at 16.

170 For purposes of its Fourteenth Mobile Wireless Competition Report, the Commission used “mobile broadband”
to refer to mobile Internet access and other data services provided using Third Generation (3G) and Fourth
(continued....)
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existing high-cost program, until it is transitioned into the CAF."”" We reserve the right to specify
different metrics for other purposes, including other universal service programs.'’> We also propose to re-
evaluate the specified metrics on a regular basis to ensure that these metrics remain useful and up-to-date
as broadband networks and the applications running over them evolve.

104.  First, we propose to characterize broadband without reference to any particular
technology, so that current high-cost and future CAF recipients would be permitted to use any technology
platform, or combination of technology platforms, that satisfies the specified metrics. We envision that
recipients will choose a range of technologies, including wireline technologies, fixed and mobile
terrestrial wireless technologies, and fixed and mobile satellite technologies in any combination.
Although this proposal would not require that recipients employ any particular type of technology, we
seek comment on whether there are reasons to adopt technology-specific minimum standards that would
depend on the technology deployed, given that there are trade-offs among the different types of
technologies. For instance, should specific but not identical standards be adopted for wireline versus
wireless, fixed versus mobile, or terrestrial versus satellite technologies, given the attributes and
challenges of these different networks?

105.  We seek comment on the key attributes of broadband that will be supported as we reform
the current high-cost program and create the CAF. In particular, we seek comment on whether we should
characterize broadband by its speed, functional attributes, or in some other way. We note that speed is
only one measure of broadband performance. Commenters should discuss additional ways of measuring
the broadband services provided to consumers, such as throughput, latency, jitter, or packet loss, for
purposes of establishing performance requirements for recipients of universal service funding.'” Some
applications, like e-mail or text-based Web surfing, may be less sensitive to these other measures of
network performance, but for other applications, such as videoconferencing, these other, non-speed-
related measures may be important.'™

106.  Based on results of a Pew Research Center broadband user survey and additional analysis
by the Commission, the National Broadband Plan categorized U.S. consumers into four distinct
broadband-use profiles, based on usage characteristics and speed demands:'” (1) Advanced: consumers
who use large amounts of data and tend to use the highest quality voice, video, and other cutting-edge
applications; (2) Full media: consumers who are moderately heavy users of broadband and mobile

(Continued from previous page)
Generation (4G) mobile network technologies, CDMA EV-DO, WCDMA/HSPA, and WiMAX, even though these
do not necessarily meet the 4/1 Mbps speed threshold as discussed herein. Implementation of Section 6002(b) of the
Omnibus Budget Reconciliation Act of 1993, Annual Report and Analysis of Competitive Market Conditions With
Respect to Mobile Wireless, Including Commercial Mobile Services, WT Docket No. 09-66, Fourteenth Report, 25
FCC Red 11407, 11413 n.7 (2010) (Fourteenth Mobile Wireless Competition Report).

71 As the existing high-cost program is currently administered, if broadband is a supported service, recipients are
statutorily required to provide broadband as defined by the Commission. 47 U.S.C. § 214(e)(1)(A). Alternatively, if
funding is conditioned on the provision of broadband, then recipients still must provide broadband as defined by the
Commission.

172 See Letter from Daniel Mitchell, Vice President, NTCA, to Marlene H. Dortch, Secretary, FCC, GN Docket No.
09-51, WC Docket Nos. 96-45, 01-92, CC Docket No. 96-45 (filed May 20, 2010) (enclosing Providing World-
Class Broadband: The Future of Wireless and Wireline Broadband Technologies, Rural Telecom Educational
Series, at 3). In particular, we expressly reserve the right to choose a different speed for any future expansion of the
Low-Income universal service support mechanism to include support of broadband.

173 .
See id.

17* See Omnibus Broadband Initiative, Broadband Performance: OBI Technical Paper No. 4, at 8, Ex. 10 (OBI,
Broadband Performance).

13 See id. at 7; see also John B. Horrigan, Pew Internet & American Life Project, “The Mobile Difference” (2009),
available at http://www.pewinternet.org/~/media//Files/Reports/2009/The_Mobile Difference.pdf.
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applications, seeking to access high-quality voice, data, graphics, and video communications but,
typically not in the most cutting-edge forms; (3) Emerging multimedia: consumers who utilize some
video and graphical content but still see the Internet primarily as a way to communicate and access news
and entertainment in a richer format than found in offline content; and (4) Utility: consumers who are
largely content to access the Internet for basic news, communication, and basic entertainment. Each use
profile has a “basket of applications” that reflect typical uses of the Internet for that set of users.'”

107.  The basic utility user requires actual download speeds of approximately 500 kbps, while
emerging multimedia and full media users require actual download speeds of 1-4 Mbps, depending on the
quality demands of particular applications they might use. Data indicate that 80% of broadband users
today fall into these first three use cases.'”’ Advanced users accessing applications such as enhanced two-
way videoconferencing and high-definition video streaming could require actual symmetric (i.e., upload
and download) speeds of 5 Mbps or more and significant quality of service performance (e.g., low
latency) from the network.'”® Users’ speed and performance demands may change over time as
applicatil%ls become more data-intensive and the “common basket” of applications in each use profile
evolves.

108.  Recently, the Commission relied on reported 3 megabits per second (Mbps) downstream
and 768 kilobytes per second (kbps) upstream speeds for purposes of its annual inquiry into whether
broadband is being deployed to all Americans in a reasonable and timely fashion pursuant to section 706
of the Telecommunications Act of 1996, as amended."® For purposes of that inquiry, the Commission
benchmarked broadband as “a transmission service that actually enables an end user to download content
from the Internet at 4 Mbps and to upload such content at 1 Mbps over the broadband provider’s
network.”"™®" However, broadband providers already report the number of their subscribers at several
levels of speed, including at the 3 Mbps/768 kbps level.'™ We note that the Commission’s most recent
Internet Access Services Report found that, as of December 2009, only about 32% of reportable Internet
access service subscriptions would meet the broadband availability benchmark adopted in the Sixth
Broadband Deployment Report. '™

109.  The National Broadband Plan recommended that the Commission set an initial target of 4
Mbps actual download/1 Mbps actual upload for universal service."™ We seek comment on that
recommendation. If we adopt a specific threshold speed requirement as a proxy for the capabilities that
consumers should be able to access with broadband, what would be the impact on the universal service

17 The “basket of applications” approach builds on numerous comments filed in response to National Broadband
Plan Public Notice #1. Comment Sought on Defining “Broadband”, Public Notice, 24 FCC Red 10897 (2009) (NBP
PN #1); see, e.g., Comments of Sprint Nextel Corp. in re NBP PN #1, at 2 (filed Aug. 31, 2009); Comments of
AT&T inre NBP PN #1, at 4-5 (filed Aug. 31, 2009); Comments of Kodiak Kenai Cable Company, LLC in re NBP
PN #1, at 4 (filed Aug. 31, 2009).

' See OBI Broadband Performance at 10.

178 See id., Ex. 11.

179 See infra para. 119 (seeking comment on how often we should re-evaluate requirements for broadband).
180 Sixth Broadband Deployment Report, 25 FCC Red at 9568-69, para. 20; see also 47 U.S.C. § 1302(b).
181 Sixth Broadband Deployment Report, 25 FCC Red at 9568-69, para. 20.

182 See Form 477 Resources for Filers, http://www.fcc.gov/form477/ (last visited Feb. 9, 2011). At present, the
Commission categorizes connections reported through its FCC Form 477 at 72 speed tiers defined by eight ranges of
downstream speed and nine ranges of upstream speed.

' Industry Analysis and Technology Division, Wireline Competiton Bureau, Internet Access Services: Status as of
December 31, 2009, at 6 (Dec. 2010) (Internet Access Services Report); Sixth Broadband Deployment Report, 25
FCC Rcd at 9574, para. 28 (citing 47 U.S.C. § 1302(b)).

184 National Broadband Plan at 135.
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funding levels of choosing a different threshold for download and upload speeds than 4 Mbps/1 Mbps?
Should any speed ultimately adopted be the minimum that a funding recipient is required to provide,
while recognizing that recipients can and will provide higher speeds as the marketplace and technology
evolves?

110.  What would be the impact, for instance, of setting the initial threshold for broadband to
be networks capable of delivering at least 3 Mbps of actual download speed and 768 kbps of actual
upload speed? Several commenters support a 768 kbps upload speed threshold, which current
technologies could deliver with significantly lower deployment costs."™> Would adopting a slightly lower
threshold than proposed in the National Broadband Plan lessen the financial impact on USF? In the near
term, given our current Form 477 reporting requirements, would it be administratively simpler for the
Commission to verify that fund recipients are offering their subscribers 3 Mbps/768 kbps?

111.  On the other hand, we note that other commenters assert that the speed threshold
proposed in the National Broadband Plan is too low."*® These commenters argue that a 4 Mbps down/1
Mbps upstream definition would create a permanent rural/urban digital divide, would be obsolete by the
time funding is disbursed, and would halt the deployment of fiber optic facilities and other long-term
broadband solutions."”” We seek comment on how we should balance such considerations, taking into
account the competing national priorities for the use of universal service funding and our proposed goal of
controlling the size of the universal service fund.'*®

112.  We invite commenters that support a different speed requirement to provide specific
analysis and evidence addressing the following questions: What additional features or applications could
be provided at, or above, such a threshold? What percentage of consumers today use such features or
applications? What would be the estimated additional cost to fund higher speeds?

113.  We propose that the speed be “actual” speed rather than the “advertised” or “up to”
speed, which may be different from the actual speed an end-user experiences. We seek comment on these
proposals including how to define “actual” speed.

114.  Are there other metrics we should consider that are unrelated to speed or service quality,
such as mobility? As we are considering broadband performance characteristics, how should we think

'8 See CenturyLink July 12, 2010 Comments at 19, n.54 (arguing that current technologies may not be able to
deliver 1 Mbps upload speeds without significant effect on download speeds and/or increased deployment costs);
Qwest Comments at 11 (arguing that 1 Mbps upload speed requirement would eliminate DSL-based technologies
that could help accomplish universal broadband at lower costs in many rural areas); Windstream July 12, 2010
Comments at 10 (arguing the incremental benefit of a ubiquitous 1 Mbps upload speed threshold outweighs the
incremental additional deployment cost incurred when exceeding a more universally accepted upload speed of 768
Kbps); AT&T Dec. 6, 2010 Ex Parte Letter at 1 (arguing that changing the upload target to 768 Kbps could
materially reduce the amount of funding needed).

1% Dec. 2010 Internet Access Services Report, at 6.

187 See, e.g., Comments of Blooston Rural Carriers, WC Docket Nos. 10-90, 05-337, GN Docket No. 09-51, at 8
(filed July 12, 2010) (expressing concern that target speed is too low and will create a digital divide between rural
and urban areas); Comments of Home Telephone Company, Inc., WC Docket Nos. 10-90, 05-337, GN Docket No.
09-51, at 4-5 (filed July 12, 2010); Comments of the Texas and Oklahoma Small Company Group, WC Docket Nos.
10-90, 05-337, GN Docket No. 09-51, at 11-12 (filed July 12, 2010) (arguing that services will require bandwidth
far in excess of the 4 Mbps); Comments of Nebraska Rural Independent Companies, WC Docket Nos. 10-90, 05-
337, GN Docket No. 09-51, at 52-55 (filed July 12, 2010) (arguing that 4/1 Mbps is likely to be outmoded by the
end of 2010); Comments of Nebraska Telecommunications Association, WC Docket Nos. 10-90, 05-337, GN
Docket No. 09-51, at 1 (filed July 12, 2010) (cautioning that subjecting rural customers to speeds lower than those
generally available to many urban customers “could relegate much of the nation’s rural consumers to substandard
broadband if never improved upon”); NECA et al. July 12, 2010 Comments at 15-18.

18 See supra Section V.A (National Goals and Priorities for Universal Service).
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about the migration of networks to Internet Protocol version 6 (IPv6)? Should we adopt more stringent
performance metrics, even if it means excluding specific technologies that are unable to meet that
standard? How would a requirement that excludes certain technologies comport with the technology
neutral principle proposed above? Or, should we adopt more inclusive performance metrics, even if most
technologies are capable of better performance?

115.  Measuring the Attributes of Broadband. We note that the Commission is in the process
of working in partnership with a third-party measurement company, SamKnows, to test actual consumer
broadband speeds, in order to inform the Commission and other government consumer disclosure
initiatives, and to make data publicly available for better understanding of broadband speed and
performance.'™ The SamKnows process is providing the Commission with more detailed data on the
actual performance characteristics of the nation’s broadband networks, including recommendations on
definitions of actual speed, key performance metrics and measurement points associated with those
metrics. In addition, in March 2010, the Commission released a mobile data consumer test application for
iPhone and Android devices which collects and reports data rates, latency, and user location when
initiated on the mobile device."” The Commission is also considering a mobile broadband measurement
partnership with a third-party company.'”' We look forward to the data that results from these tests, and
seek comment on whether it should be incorporated, as it becomes available in a reliable and uniform
manner, into the metrics we ultimately adopt for defining broadband for purposes of universal service
funding.

116.  We propose that recipients test their broadband networks for compliance with whatever
metrics ultimately are adopted and report the results to the Universal Service Administrative Company
(USAC) on a quarterly basis, '*> and that these results be subject to audit. We seek comment on whether
the benefits of such a requirement would outweigh the burdens. Are there alternatives that could ease
burdens on recipients? Alternatively, should we instead require that recipients provide a specific speed
(e.g., 4/1 Mbps) at a “reasonable service quality,” and rely on customer complaints regarding the quality
of their broadband as a means of enforcing service quality?

'8 Comment Sought on Residential Fixed Broadband Services Testing and Measurement Solution, CG Docket No.
09-158, CC Docket No. 98-170, WC Docket No. 04-36, Public Notice, 25 FCC Recd 3836 (2010).

" The mobile application is available for download for the iPhone App Store or Android Market. As of December
2010, about 100,000 unique users have installed the Commission’s mobile application, collectively taking over 1
million tests. The Commission also released a fixed consumer broadband test which collects street address and
broadband performance data, which has been accessed about 1 million times. The fixed application is accessible at
www.broadband.gov/qualitytest (last visited Feb. 9, 2011).

1 See Comment Sought on Measurement of Mobile Broadband Network Performance and Coverage, CG Docket
No. 09-158, CC Docket No. 98-170, WC Docket No. 04-36, Public Notice, 25 FCC Rcd 7069 (2010).

12 The Universal Service Administrative Company (USAC), a subsidiary of the National Exchange Carrier
Association (NECA), is the private not-for-profit corporation created to serve as the Administrator of the Fund under
the Commission’s direction. See Changes to the Board of Directors of the National Exchange Carrier Association,
Third Report and Order in CC Docket No. 97-21, Fourth Order on Reconsideration in CC Docket No. 97-21 and
Eighth Order on Reconsideration in CC Docket No. 96-45, 13 FCC Red 25,058, 25,063-66, paras. 10-14 (1998); 47
C.F.R. § 54.701(a). The Commission appointed USAC the permanent Administrator of all of the federal universal
service support mechanisms. See 47 C.F.R. §§ 54.702(b)-(m), 54.711, 54.715. USAC administers the Fund in
accordance with the Commission’s rules and orders. The Commission provides USAC with oral and written
guidance, as well as regulation through its rulemaking process. USAC plays a critical role as day-to-day
Administrator in collecting necessary information that enables the Commission to oversee the entire universal
service fund. See, e.g., Memorandum of Understanding Between the Federal Communications Commission and the
Universal Service Administrative Company (Sept. 9, 2008) (2008 FCC-USAC MOU), available at
http://www.fcc.gov/omd/usac-mou.pdf.
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117.  To the extent the Commission measures broadband by specific attributes such as speed,
we seek comment on where in the network these attributes should be measured — whether it should be just
the access network or the end-to-end speed — and how they should be measured. We propose that the
attributes be measured on each broadband provider’s access network from the end-user interface to the
nearest (logical) Internet access point.'” In Figures 4 and 5 below, the two end-points would be the
Internet gateway (2), the closest peering point between the broadband provider and the public Internet for
a given consumer connection, and the modem (for a wireline network and some wireless networks) or the
consumer mobile device (for some wireless networks) (5), the customer premise equipment typically
managed by a broadband provider as the last connection point to the managed network. We seek
comment on this proposed approach, and any alternatives that commenters believe would be more
accurate. Specifically, we seek comment about how to measure speeds for networks that provide mobile
services, where capacity per user changes over time as the number of users in a given sector increases and
decreases.

Basic Wireline Network Structure

Public Internet

& ]
Cabile Nods,

Intemat Gataway
(Peering Exchangs)

(1) Public Internet content: Public Internet content that is hosted by multiple service providers,
content providers and other entities in a geographically diverse (worldwide) manner.

(2) Internet gateway: Closest peering point between broadband provider and public Internet for
a given consumer connection.

(3) Link between second mile and middle mile: Broadband provider managed interconnection
between middle mile and last mile

(4) Aggregation Node: First aggregation point for broadband provider (e.g., DSLAM, cable
node, satellite, etc.)

(5) Modem: Customer premise equipment (CPE) typically managed by a broadband provider as
the last connection point to the managed network (e.g., DSL modem, cable modem, satellite
modem, optical networking terminal (ONT), etc.)

(6) Consumer device: Consumer device connected to modem through internal wire or Wi-Fi
(home networking), including hardware and software used to access the Internet and process
content (customer managed)

Figure 4

193 The SamKnows tests will use these parameters.
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Basic Wireless Network Structure
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Internet Gateway Running on Handset
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(1) Public Internet content: Public Internet content that is hosted by multiple service providers,
content providers and other entities in a geographically diverse (worldwide) manner.

(2) Internet gateway: Closest peering point between broadband provider and public Internet for
a given consumer connection.

(3) Link between second mile and middle mile: Broadband provider managed interconnection
between middle mile and last mile

(4) Aggregation Node: First aggregation point for broadband provider (e.g., DSLAM, tower site,
cable node, satellite, etc.)

(5)(a) Household fixed modem/receiver: Customer premise equipment (CPE) typically
managed by a broadband provider as the last connection point to the managed network (e.g., DSL
modem, cable modem, satellite modem, optical networking terminal (ONT), wireless modem,
etc.)

5(b) Consumer Device: Consumer mobile device (smartphone, laptop, etc.) wireless connected
to provider network

(6) Consumer device: Consumer device connected to modem through internal wire or Wi-Fi
(home networking), including hardware and software used to access the Internet and process
content (customer managed)

Figure 5

118.  One alternative would be to measure end-to-end speeds with the idea that these speeds
would be more representative of the end-user experience. This is the approach taken implicitly by many
software-based speed tests. However, this approach has several drawbacks. First, where the “other end”
(the end away from the end user) is located could have a significant impact on measurements. Those who
take measurements at a local server will get far different results from those who take measurements from
a server located across the country or around the world. Second, many potential choke points on the
network are outside of the broadband provider’s control—meaning that such measurements would not
highlight either the cause of any problems or present any solutions. These choke points include
everything from customer equipment (including computers and routers at the end-user premises) to
server-side congestion and traffic on the Internet itself. We do not believe that end-to-end measurement is
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an ideal tool to measure speed or other network performance metrics for the purpose of measuring
compliance with a broadband performance metric requirement.”*

119.  Evolution. We acknowledge that broadband performance is constantly evolving, and
propose that the broadband metrics we adopt for purposes of universal service funding should evolve as
well. We seek comment on how often we should re-evaluate our requirements for broadband capability
for universal service purposes. Historical speed growth indicates a doubling of speed roughly every four
years for broadband technologies.'” Therefore, should we re-evaluate the definition every four years?
Should we re-evaluate more frequently; for example, every year? Every time the median speed
subscribed to in the U.S. increases by more than a certain percentage (e.g., 20 percent)?

120.  We also seek comment on what procedural vehicle would be appropriate for re-
evaluating broadband metrics. Under section 706 of the Telecommunications Act of 1996, as amended,
the Commission must conduct an annual inquiry into whether broadband is being deployed to all
Americans in a reasonable and timely fashion.'”® Could the broadband deployment and inquiry
proceeding be used to re-evaluate the broadband speed goal in those years that we have determined to re-
evaluate the metrics of broadband? Alternatively, should the Commission conduct a separate inquiry for
purposes of defining minimum attributes of broadband performance for purposes of universal service
funding?

4. Broadband Obligations

121.  Asnoted above, some incumbent telephone companies are using existing high-cost
support to extend modern networks capable of delivering both high-speed Internet access and voice. We
propose that all existing high-cost funding recipients going forward and all future CAF recipients must
offer broadband service that meets or exceeds the minimum metrics prescribed by the Commission,
assuming they receive funding for that purpose.'””’ Below, we propose specific obligations that recipients
must meet in providing broadband service in the areas for which they receive support. We ask parties to
explain their reasoning to the extent they believe that different requirements should apply in different
circumstances. We ask parties to comment on how best to balance the costs associated with public
interest obligations so that we do not discourage participation in any programs we may adopt to advance
broadband deployment, such as reverse auctions, or reduce the impact of CAF support, while balancing
our proposed principles of fiscal responsibility and accountability and our goal of rapidly increasing
broadband deployment in unserved areas. We recognize that, should recipients be required to provide
broadband service, they may need a transition period to comply with the broadband obligations proposed
below, and thus, we propose a process for seeking waivers during the transition period.'”

122.  We propose that all recipients should be subject to an annual certification regarding
compliance with any obligations that we ultimately adopt for the provision of USF-supported broadband
services. Should recipients file certifications with state regulators or with USAC? How should
compliance with the metrics and the certifications be monitored and enforced?

1% While one could argue that speed and other performance characteristics on the Internet are at least partially in
control of the broadband provider through commercial agreements, end-user equipment is not something the
broadband provider can control, so the problems of identifying the root cause of performance problems remain.

15 OBI Broadband Performance at 11.
%47 U.S.C. § 1301 et seq.
17 See supra para. 103 et seq. (Characteristics of Broadband Service).

18 See infra para. 154 (Waiver Process).
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123.  We also seek comment on whether there are lessons learned or best practices we should
consider from other federal and state broadband programs and, if so, whether and how to incorporate
those here."”

a. Service, Coverage, and Deployment

124.  We seek to ensure that customers have meaningful access to broadband. To this end, we
seek comment on whether to impose a service requirement on recipients, or a service requirement and a
coverage requirement on recipients. A service requirement, at a high level, would specify that a recipient
must provide service upon request within a reasonable period of time. To satisfy a service requirement, a
recipient would need to have built facilities close enough to potential subscribers so that it is able to serve
them upon request. Relative to a coverage requirement (e.g., recipients must cover 99 percent of all
housing units in an area), a service requirement could result in lower costs to the Fund, because a
recipient would not necessarily need to extend its facilities as far. On the other hand, addition of a
coverage requirement would help guarantee timely access to broadband by ensuring that facilities are
present whether or not consumers in the area have previously requested service. Below we seek comment
on these two types of requirements.

125.  Service Requirement. We note that an applicant seeking ETC designation from the
Commission currently must commit to provide service throughout the proposed designated service area to
all customers making a reasonable request for service, and must certify that it will: (1) provide service on
a timely basis to requesting customers within the applicant's service area where the applicant's network
already passes the potential customer's premises; and (2) provide service within a reasonable period of
time, if the potential customer is within the applicant's licensed service area but outside its existing
network coverage, if service can be provided at reasonable cost.” We seek comment on whether states
that designate ETCs impose similar requirements. We also seek comment on whether Commission and
state requirements have been effective in ensuring that requesting customers receive service in a timely
basis. If these requirements have not been effective, should we adopt more specific requirements about
what we consider a “reasonable period of time” or “reasonable cost™?

126.  In instances where customers are not connected to existing plant, at what “standard
distance” may a recipient charge the requesting customer to recoup some, or all, of its cost for extending
facilities that can deliver broadband as well as voice?**' For these line extensions, how should a “just and
reasonable” charge be calculated? Or should providers be required to fund a specified dollar amount or
percentage of the cost of build-out to customers that are not connected to existing plant, and recover the
rest from the requesting customer? Should a wireless terrestrial provider be able to charge a customer for
the cost of extending its service area to serve that customer? If it would be less costly to use a different
technology to reach that customer, such as satellite broadband, should the line extension charge to the
customer be capped at the amount it would cost to use that other, cheaper technology?*”> We also seek
comment on whether there should be different standards for business and residential consumers.

19 See, e.g., American Recovery and Reinvestment Act of 2009, Pub. L. No. 111-5, § 6001(k)(2)(D), 123 Stat. 115,
516.

20 47 C.F.R. § 54.202(a).

! See Bluhm & Bernt at 9 (noting that, in New Jersey, no contribution can be required from customer where line
extension would be profitable without contribution).

22 To clarify, in this situation, the customer is responsible for paying the provider to extend service; no federal USF
money would pay for the cost of extending service, just as federal USF does not pay to extend, upon customer
request, a voice line today. We note that in the Non-Rural Insular NPRM, we sought comment on “whether we
should provide additional Link-Up support to help offset special construction charges incurred by [eligible
consumers in Puerto Rico] when facilities must be built to provide them with access to voice telephone service.”
High-Cost Universal Service Support,; Federal-State Joint Board on Universal Service; Lifeline and Link-Up, WC
Docket Nos. 05-337, 03-109, CC Docket No. 96-45, Order and Notice of Proposed Rulemaking, 25 FCC Rcd 4136,
(continued....)
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127.  Historically, state commissions have imposed requirements regarding the termination of
service for non-payment. We seek comment on whether we should adopt similar requirements in the
broadband context. What should be recipients’ obligations to serve a customer that is a high credit risk?
Is a security deposit requirement a reasonable way for a recipient to ensure the creditworthiness of a
customer? Is it sufficient? Are there other types of “reasonable requirements” that should be used to
ensure creditworthiness?

128.  We also seek comment on whether, separate and apart from the process of relinquishing
ETC designation, there is a need to adopt rules relating to exit from the marketplace to ensure that there is
a provider willing and able to serve customers in that area.””®> We seek comment on whether to require
recipients to comply with Commission rules regarding appropriate notice and approval before
discontinuing service.* How should the federal obligations deal with any market exit on the part of the
recipient?’” If there is only one supported provider in an area, what happens if the recipient discontinues
operations in the supported area? What provider would assume the public interest obligations? Should
that determination be made by state regulators or the Commission? Under what statutory authority would
a state determine who must assume federal obligations? Additionally, if a recipient subsequently declares
bankruptcy, what effect will the declaration of bankruptcy have on its public interest obligations and the
subsidy that it receives? Should the public interest obligations the Commission adopts continue to apply
to a recipient in bankruptcy proceedings, or should the obligations be transferred to another provider to
serve the area? Who should make that determination—the Commission or a state regulator? Do we need
to adopt new rules to address this issue?

129.  Coverage Requirement. We seek comment on whether to adopt a coverage requirement
in addition to a service requirement. In the event we choose to adopt a coverage requirement, we seek
comment on how we would create the measurement for such a requirement.””® Should there be a uniform
national requirement that recipients must serve a specified percentage of housing units within a given
geographic territory with broadband service, such as 99%? We propose to define “housing unit” per the
U.S. Census Bureau: “A housing unit is a house, an apartment, a mobile home, a group of rooms, or a
single room that is occupied (or if vacant, is intended for occupancy) as separate living quarters. Separate
living quarters are those in which the occupants live and eat separately from any other persons in the
building and which have direct access from the outside of the building or through a common hall.”*"’

130.  Alternatively, the Commission could determine the number of housing units in each area
that meet selected criteria, such as being located in an area with population density above a specified
threshold, or deemed serviceable for less than a particular cost estimated by a model. Should the

(Continued from previous page)
4138, para. 3 (2010). Some commenters argued the proposal would be insufficient given the high cost of special
construction charges in Puerto Rico. See, e.g., Comments of Puerto Rico Telephone Company, WC Docket Nos.
05-337, 03-109, CC Docket No. 96-45, at 6 (filed June 7, 2010).

% We note that section 214(e)(4) of the Act addresses relinquishment of ETC designation. 47 U.S.C. § 214(e)(4).
2447 C.ER. § 63.71.
% See Bluhm & Bernt at 43-45.

2% Because the specific objective of the first phase of the CAF program is to provide non-recurring support for
deployment of networks to provide broadband and voice services in areas unserved by broadband, we seek comment
elsewhere on similar alternative coverage requirements to which only recipients of funding in the first phase of the
CAF would be subject. See infra para. 310.

27 See U.S. Census Bureau, State and County QuickFacts, Housing Units,
http://quickfacts.census.gov/qfd/meta/long HSG010209.htm (last visited Feb. 9, 2011).
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Commission adopt, in consultation with Tribal governments, tailored coverage requirements for Tribal
lands?*"®

131.  Are there scenarios where it would be preferable for recipients themselves to establish the
coverage requirement they must meet? For example, in scenarios where parties bid for support, should
we require potential recipients to specify the number of housing units that they would pass or cover with
broadband infrastructure in the designated area should they win the bidding?*” Winning bidders would
then be required to pass or cover their specified number of housing units.

132.  Above, in the context of providing voice telephony service, we proposed that recipients
be permitted to partner with another voice provider, such as a satellite or wireless voice provider, to
provide “voice telephony service” in areas where the recipient has not yet built out its network.*"’
Similarly, we propose that recipients be permitted to partner with another broadband provider, such as a
satellite or wireless broadband provider, to provide broadband service in areas where the recipient has not
yet built out its network. In such arrangements where a recipient partners with another provider to
provide broadband service to a portion of its service area, should customers’ voice service be provided by
the current voice COLR, or also by the partner?”!' We propose that the primary recipients of funding be
responsible for ensuring compliance by themselves and their partner with any broadband obligations
ultimately adopted by the Commission, regardless of whether they or their partner physically provides the
service.

133.  Satellite service is ideally suited for serving housing units that are the most expensive to
reach via terrestrial technologies, because there is little marginal cost to add a subscriber, assuming
capacity is available.”'> Thus, serving the most expensive locations with satellite would reduce the
overall support levels needed, and we would expect recipients to want to partner with satellite providers
in the most expensive unserved areas. In order to most efficiently leverage the capacity of satellite
throughout the unserved high-cost areas across the nation, should we limit the number of housing units in
a given service area that can be served by a partnering arrangement with a satellite provider?*"

134.  Alternatively, we seek comment on whether support recipients should be allowed to
carve out from the coverage requirement a small percentage of housing units that may be served by high-
speed Internet access service—such as satellite service—that may not meet the minimum performance
metrics adopted by the Commission.”'* If we pick a specific percentage (e.g., no more than two to five
percent of housing units in a given area), we acknowledge that in some areas, because of terrain or
density, recipients may have a higher percentage of housing units that can only be served by broadband
with different performance metrics, while in other areas, a recipient may be able to serve all housing units
with broadband that meets the Commission-adopted metrics. We seek comment on these issues.

*% We note that the Commission has recognized that Tribes are inherently sovereign governments that enjoy a
unique relationship with the federal government, and we have reaffirmed our policy to promote a government-to-
government relationship between the Commission and federally recognized Indian tribes. Statement of Policy on
Establishing a Government-to-Government Relationship with Indian Tribes, 16 FCC Red 4078, 4079-80 (2000)
(Tribal Policy Statement).

299 Although we propose measuring coverage in terms of housing units passed, CAF recipients must serve requesting
business customers, too.

219 See supra para. 95.

' See Windstream July 12, 2010 Comments at 14 n.27 (suggesting the Commission support a satellite provider of
last resort for broadband and a terrestrial provider of last resort for telephone service).

12 See infra note 433 (discussing debate over satellite capacity).
1 See infra para. 272.

1% See CenturyLink July 12, 2010 Comments at 15 n.43 (suggesting an exception for hardest-to-reach customers to
be served by satellite-delivered broadband services).
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135.  If we adopt a coverage requirement, we seek comment on whether recipients should be
required to complete deployment within a specific timeframe, such as three years.*”> We seek comment
on alternative timeframes. We note that, currently, Commission-designated ETCs are not required to be
able to serve their entire service area at the time of designation, but must commit only to offering service
throughout the service area.”'® However, we propose adopting a specific timeframe so that we can ensure
public funds are being used effectively. We seek comment on how recipients should demonstrate
compliance with a coverage requirement, and their progress towards meeting it. For example, the
Commission proposed requiring Mobility Fund recipients to conduct “drive tests” in order to verify the
coverage of their networks built with Mobility Fund support.*'” Given that CAF will be available to both
fixed and mobile broadband providers, what sort of verification requirement would be appropriate?
Should recipients of support under the existing programs be required to demonstrate the extent broadband
coverage is improved through receipt of existing funding, and if so, how would they do so? We propose
that recipients be subject to an annual certification regarding compliance with the coverage and
deployment requirement. How should compliance with these requirements be monitored and enforced?

136.  We seek comment on this proposal, including specific milestones for deployment. What
milestone is appropriate for the end of the first year, for instance, recognizing that capital investment
projects typically require significant planning, engineering analyses, and issuance of requests for
proposal, which can be time consuming? Are there critical factors that should be taken into account in
establishing timetables for deployment in different areas? Should there be different timetables on Tribal
lands or in insular areas? What additional interim deployment requirements should be imposed on CAF
recipients serving Tribal lands, if additional time is required to complete deployment in areas in which
population demographics are significantly below national averages, where infrastructure does not
currently exist, or where Tribal land use access permitting is required? In the alternative, under what
circumstances might deployment schedules on Tribal lands be shortened? Should there be different
timetables for carriers that meet the definition of a small entity?*'® We note that recipients deploying new
infrastructure also would have to comply with the National Environmental Policy Act and other relevant
federal environmental statutes,””” as well as all local requirements for construction. Are there areas where
the projected time needed to comply with those environmental requirements would make it appropriate to
adopt alternative deployment schedules, such as weather or construction seasons?

b. Affordable and Reasonably Comparable Rates

137.  We propose that recipients must offer voice and broadband (individually and together) in
rural areas at rates that are affordable and reasonably comparable to rates in urban areas. As noted above,
section 254(b) directs that universal service policies be designed to make services available at “just,
reasonable, and affordable” ra‘ces,220 and to make services in rural areas available at rates that are
“reasonably comparable” to rates in urban areas.””' Additionally, the National Broadband Plan
recommended that “subsidized providers should be subject to specific service quality and reporting

215 Recipients of Recovery Act funding were given three years to complete their projects. 74 Fed. Reg. 33104,
33110 (2009).

*1% See ETC Designation Report and Order, 20 FCC Red at 6380-82, paras. 21-24. ETCs must file a five-year
network improvement plan, and then an annual report thereafter, covering build-out progress, outages, service
requests, and complaints. 47 C.F.R. § 54.209.

17 See Mobility Fund NPRM, 25 FCC Red at 14729-31, paras. 40-44.

% See USF Reform NOI/NPRM, 25 FCC Rcd at 6685, App. A (Initial Regulatory Flexibility Analysis, defining
small entities).

21947 C.F.R. Ch. 1, Subpart L.
2047 U.S.C. § 254(b)(1).
2147 U.S.C. § 254(b)(3).
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requirements, including obligations to report on service availability and pricing. Recipients of funding
should offer service at rates reasonably comparable to urban rates.”***

138.  If the Commission ultimately makes broadband a supported service, then it is critical the
Commission have sufficient information to ensure compliance with the statutory directives. Even if
broadband is not designated a supported service, however, we seek comment on whether providers should
be required to offer broadband at affordable and reasonably comparable rates as a condition of receiving
support. We emphasize that, if such an approach were followed, our intent in these proposals is not to
price regulate broadband service; rather, we seek to ensure that we are not using public funding to
subsidize recipients more than necessary, taking into account the rates that consumers generally pay when
receiving broadband service from unsubsidized providers.

139.  We seek comment on how the Commission should obtain data on voice and broadband
pricing to develop possible rate benchmarks for supported voice and/or broadband service, in order to
satisfy Congress’s requirement that universal service ensure that services are available to all regions,
“including rural, insular, and high cost areas,” at rates that are “affordable” and “reasonably comparable”
to those in urban areas.”” Should the Commission collect pricing data from providers, or are there
adequate third-party reports or other means by which to ensure these statutory obligations are met?

140.  Affordable. Section 254(b) directs that universal service policies be designed to make
services available at “affordable” rates.”>* We seek comment on how to assess whether rates for
broadband and voice are affordable. With respect to supported voice service, we have explained in the
past that affordability should be assessed based on the totality of the Commission’s universal service
programs, and we have viewed the telephone subscribership penetration rate as strong evidence that our
universal service programs as a whole provide sufficient support to ensure that rates are affordable.” We
have also pointed to data showing that average consumer expenditures on telephone service as a
percentage of household expenditures have been relatively stable over time—approximately 2 percent—
even while the amount of telephone service consumers are purchasing has increased.”

222 The National Broadband Plan at 145-46; see also, e.g., AT&T Comments in re NBP PN #19, App. A at 19 (filed
Dec. 7, 2009) (arguing that recipients should provide supported services at rates, terms and conditions reasonably
comparable to those offered in urban areas); Qwest Comments in re NBP PN #19, at 4 (filed Dec. 7, 2009) (arguing
that winning bidders of subsidies to deploy broadband to unserved areas should be limited to charging no more than
125% of the state-wide average for comparable broadband service); OPASTCO Comments in re NBP PN #19, at 21
(filed Dec. 7, 2009) (arguing that ETCs should be required to serve all customers at minimum broadband speeds and
maximum rates).

347 U.S.C. §§ 254(b)(1), (3). One possible approach would be for providers to report the total revenue associated
with all delivered products (including voice, video and broadband Internet access services), and identify the
attributes associated with that revenue, such as the types of services provide (e.g., voice, video, and broadband) and
key descriptors of those services (e.g., basic video, extended video, very high speed Internet access). The
Commission could then determine the average effective price for each attribute in a given area by performing
statistical analysis on aggregate revenue and attribute data across areas large enough to generate a significant
number of measurements. Modernizing the FCC Form 477 Data Program, WC Docket No. 11-10, Development of
Nationwide Broadband Data to Evaluate Reasonable and Timely Deployment of Advanced Services to All Americans,
Improvement of Wireless Broadband Subscribership Data, and Development of Data on Interconnected Voice over
Internet Protocol (VoIP) Subscribership, WC Docket No. 07-38, Service Quality, Customer Satisfaction, Infrastructure
and Operating Data Gathering, WC Docket No. 08-190, Review of Wireline Competition Bureau Data Practices, WC
Docket No. 10-132, Notice of Proposed Rulemaking, FCC 11-14, at paras. 66-76 (rel. Feb. 8, 2011) (Broadband Data
NPRM) (seeking comment on whether and how the Commission should collect price data).

224 See supra Section V.A (National Goals and Priorities for Universal Service).
22 Owest II Remand Order, 25 FCC Red at 4080-81, para. 18, 4101-11, para. 54.

226 Owest II Remand Order, 25 FCC Red at 4081, para. 19; see also Sept. 2010 Trends in Telephone Service, 3-1; 3-
3, Table 3-1 (“About 2% of all consumer expenditures are devoted to telephone service. This percentage has
(continued....)
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141.  Applying a similar approach to broadband may be more difficult, however. Many
variables other than affordability affect penetration, including lack of necessary equipment such as a
computer, a lack of digital literacy and a belief that broadband is not relevant.”>’ Moreover, some of the
metrics that we have used in the past for voice service—such as the relative stability of expenses over
time—may not be readily available. We thus seek comment on appropriate ways to measure affordability
of broadband service in the absence of longitudinal data regarding the pricing of such service.”**

142. When the Commission initially implemented the 1996 Act, it noted that a variety of
factors may affect affordability, including non-rate factors such as income levels, cost of living,
population density, and the size of the customer’s local calling area.””” We seek comment on what factors
are relevant in today’s environment for determining affordability of broadband. To what extent should
we take into account income levels in determining affordability,”’ how would that interplay with the
statutory requirement that rates be reasonably comparable,”' and what would be the implications of doing
so for reforming our current programs to support broadband? Would it be feasible to implement a system
where support is available only to subsidize the cost of serving customers under a specified income level?
Should we establish a national benchmark for affordability?

143. We also seek comment on whether to adopt specific requirements to ensure that voice
and broadband services supported by universal service are affordable.”** Should we require recipients to
offer a basic tier of broadband service at an affordable rate? If so, would we need to specify what an
“affordable rate” is, or specify an upper bound for such a rate using a dollar figure, a percentage of the
national average, or some other measure such as two standard deviations above the national average?
Should there be different broadband performance requirements for such a tier? What role should our low-
income programs play in ensuring the affordability of broadband services? Is affordability an issue best
addressed outside the high-cost program?

144.  Reasonably Comparable. Section 254(b) directs that universal service policies be
designed to make services in rural areas available at rates that are “reasonably comparable” to rates in
urban areas.”® We seek comment on how to measure whether rates are reasonably comparable, and
whether, for this purpose, we should look at rates for voice and broadband individually, or combined. For
the purposes of high-cost support for non-rural carriers, the Commission has defined “reasonably

(Continued from previous page)
remained virtually unchanged over the past twenty years, despite major changes in the telephone industry and in
telephone usage.”).

227 See National Broadband Plan at 168; Omnibus Broadband Initiative, Broadband Adoption & Use in America;
OBI Working Paper Series No. 1, p. 24-33 (February 2010) (OBI, Broadband Adoption) (describing non-adopters
and barriers to adoption).

228 See infra para. 137 (proposing that recipients must offer voice and broadband (individually and together) in rural
areas at rates that are affordable and reasonably comparable to rates in urban areas).

22 Universal Service First Report & Order, 12 FCC Red at 8840-42, paras. 114-117. The Commission concluded
that states, by virtue of their local ratemaking authority, should exercise primary responsibility for determining
affordability of rates.

% We note that in its most recent recommended decision, the Joint Board highlighted several issues related to
extending Lifeline universal service support to include broadband. Joint Board 2010 Recommended Decision, 24
FCC Rced at 15625-26, para. 77.

B147U.S.C. § 254(b)(1).

32 See infra para. 573 (proposing to adopt a rate benchmark that moves from a voice benchmark to a voice and
broadband rate benchmark).

33 See supra Section V.A (National Goals and Priorities for Universal Service).
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comparable” in terms of a national rate benchmark.”* The national rate benchmark for voice service is
currently set at two standard deviations above the average urban rate as reported in the most recent annual
rate survey published by the Wireline Competition Bureau.> Rates in rural areas that fall within the
national rate benchmark are presumed to be reasonably comparable to rates in urban areas.” In practice,
voice rates are often the same across a state to comply with state requirements.”>” Where there are
differeggces, however, rural rates within most states tend to be /ower than urban rates in those same

states.

145. We seek comment on whether to adopt a similar definition of “reasonably comparable”
for voice and broadband rates, such that rural rates for voice and broadband together are deemed
reasonably comparable if within two standard deviations of a national rate benchmark for voice and
broadband. If we adopt the definition used for the provision of high-cost support to non-rural carriers for
voice service, should we modify it so that we do not provide support to carriers whose combined voice
and broadband rates in rural areas are below the average urban rate to ensure that we do not subsidize
networks where the retail price of the service offering is significantly below a national benchmark? We
also seek comment on how to compare voice and broadband offerings across regions that may include
many pricing and service-quality variations.

146.  Alternatively, should we adopt a different upper bound on the rates for broadband and
voice services supported by our existing high-cost program or the CAF? For those carriers that receive
support in only a portion of their service area, should we require that those recipients charge no more for
broadband or voice in subsidized areas than they do in non-subsidized areas?”’ If so, how would we deal
with recipients that are subsidized in all areas? Should we require that, in order to receive funding, rates
for broadband in subsidized areas be no more than a certain percentage of the average urban rate?**

147.  We also seek comment on whether the Commission should require recipients to file with
the Commission rates that it will charge customers for a set period after receiving funding.*"'

c. Additional Considerations

148.  Joint Infrastructure Use. Some commenters have suggested that we consider policies to
encourage sharing of infrastructure, including by residential and anchor institution users.”** We seek

% Owest II Remand Order, 25 FCC Red at 4076, para. 8; see 47 C.F.R. §54.316(b); Order on Remand, 18 FCC Red
at 22582-89, 22607-10, paras. 38-48, 80-82.

3 Owest II Remand Order, 25 FCC Red at 4076, para. 8; see 47 C.F.R. §54.316(b); 2008 Reference Book of Rates.
3% Owest II Remand Order, 25 FCC Red at 4076, para. 8.

37 Such requirements typically apply to voice but not broadband as state commissions typically do not regulate
broadband services.

38 Owest II Remand Order, 25 FCC Red at 4095-96, para. 43.

39 Comments of the Regulatory Studies Program of the Mercatus Center at George Mason University (Mercatus
Center), WC Docket Nos. 10-90, 05-337, GN Docket No. 09-51, at 12 (filed July 9, 2010).

20 See supra para. 458 et seq. (proposing all recipients must report on deployment, adoption, and pricing data for
voice and broadband).

! Mercatus Center July 9, 2010 Comments, at 10 (“It is difficult to see how the FCC could legally subsidize
broadband without having the provider make some type of commitment on the price it will charge as a quid pro quo
for universal service subsidies.”).

2 See, e.g., Comments of COMPTEL, GC Docket No 09-51, at 9-10 (filed June 8, 2009) (“Any strategy for
achieving maximum utilization of broadband infrastructure must include a requirement that incumbent LECs
provide nondiscriminatory access to their broadband networks at wholesale rates to competing broadband service
providers, competing Internet service providers and competing information service providers.”); Reply Comments
of Consumer Federation of America, Consumers Union, Free Press, Media Access Project, National Alliance for
(continued....)
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comment on the costs and benefits of such applying such policies in the universal service context. On the
one hand, facilities-sharing arrangements could result in more efficient use of supported infrastructure.**
Some parties, including PCIA — The Wireless Infrastructure Association, have suggested that providers
share services or facilities with other providers.244 Indeed, some, including AT&T and CTIA, have
provided examples of successful sharing arrangements.”*® On the other hand, we recognize that
mandating such policies could discourage participation in universal service programs or increase the costs
to the Fund. We seek comment on the appropriate role of such policies in the USF context, if any,
including how we might promote voluntary sharing arrangements.

149. We also seek comment on how USF can best achieve synergies with the connectivity
objectives articulated for schools, libraries, and rural health care facilities in section 254.>* Where build
out is required to connect these particular types of community anchor institutions—for example, through
the construction of lateral connections to regional fiber networks—should this construction be supported
through the CAF, E-Rate, or Rural Health Care programs, individually or in combination? Would such a
requirement complement or overlap any goals or requirements of those programs?**’ Should USF
recipients have any obligations to serve anchor institutions, such as health care facilities or community
centers, in the communities in which they serve residential customers?**® On the one hand, we recognize
(Continued from previous page)
Media Arts + Culture, New America Foundation’s Open Technolology Initiative, and Public Knowledge in re NBP
Public Notice #30, GN Docket No. 09-51, at 4 (filed Jan. 27, 2010) (supporting “the reintroduction of some form of
infrastructure sharing policies if competition does not emerge under current market trends.”). See Reply Comments
Sought in Support of National Broadband Plan, GN Docket Nos. 09-47, 09-51, 09-137, Public Notice, 25 FCC Red
241 (2010) (NBP PN #30).

¥ Health Network Group Organized by Internet2 Comments in re NBP PN #17, GN Docket No. 09-51, at 4-5 (filed
Dec. 2, 2009). See Comment Sought on Health Care Delivery Elements of National Broadband Plan, GN Docket
Nos. 09-47, 09-51, 09-137, WC Docket No. 02-60, 24 FCC Red 13728 (2009) (NBP PN #17)

2 For example, in response to the Mobility Fund NPRM, PCIA recommended that the Commission encourage
collocation of wireless antennas on existing infrastructure and require collocation opportunities on new structures
constructed with Mobility Fund support “where feasible for the given deployment” to spur competitive entry in
unserved markets. Comments of PCIA—The Wireless Infrastructure Association, WT Docket No. 10-208, at 4
(filed Dec. 16, 2010). Also in response to the Mobility Fund NPRM, MetroPCS Communications Inc. argued that
Mobility Fund “recipients should be required to agree to provide data roaming over their Mobility Fund-enabled
networks on just, reasonable and nondiscriminatory terms” and to “permit resale of their services on fair and
reasonable prices.” Comments of MetroPCS Communications Inc., WT Docket No. 10-208, at 14-15 (filed Dec. 16,
2010). See also Comments of Rural Internet and Broadband Policy Group, GN Docket No. 09-51, at 16 (filed June
8,2009) (asserting that access, nondiscrimination, and infrastructure sharing “are especially important to boost
competition in rural areas.”).

* Comments of AT&T, GN Docket No. 09-51, at 45-46 (filed Nov. 4, 2009) (noting that “[t]here are many
instances of competing or neighboring broadband service providers working together in consortia to lower their
backhaul costs” and that “in many states ILECs have banded together in statewide consortia to construct and operate
shared fiber rings”); Letter from Christopher Guttman-McCabe, Vice President, Regulatory Affairs, CTIA — The
Wireless Association®, to Marlene H. Dortch, Secretary, FCC, GN Docket No. 09-51, at 18 (filed April 29, 2010)
(“noting a strong trend of collocations involving multiple carriers sharing the same towers.”); Comments of Sprint
Nextel Corp., GN Docket Nos. 09-51, 157, at 43 (filed Sept. 30, 2009) (describing its own sharing arrangement and
observing that “[s]haring the costly expenses associated with carrier-grade monitoring, diagnostic, and repair
services reduces operating costs in rural, remote and underserved areas.”).

6 See 47 U.S.C. § 254(h); 47 C.F.R. §§ 54.501, 54.601.

7 See infra para. 416 (seeking comment on whether to take into account the cumulative effect of the four USF
disbursement programs).

8 Community anchor institutions are large potential customers of broadband that could reduce broadband-related
costs in unserved areas by aggregating demand, and could include institutions such as K-12 schools, community
colleges, colleges and universities, town halls, federal and corporate research laboratories, libraries, museums,
hospitals, and clinics. National Broadband Plan at 153-154. The American Telemedicine Association argues
(continued....)
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the critical importance of ensuring adequate access to broadband infrastructure for community anchor
institutions and recognize the value of specialized programs tailored to the unique needs of particular
anchor institutions. On the other hand, splitting infrastructure and/or service funding among different
programs that serve discrete types of institutions may forego potential efficiencies from aggregating
funding for multi-use broadband networks.**’

150.  Other Public Interest Obligations. We seek comment on whether any additional public
interest obligations should apply to USF recipients. To the extent broadband is not a supported service,
should we nonetheless require recipients to market their broadband service, and if so, should we specify
minimum requirements? Should recipients be required to provide customers with the option to subscribe
to a basic broadband service on a stand-alone basis, without having to subscribe to voice or pay television
services? Should the recipient be prohibited from requiring a term commitment or imposing an early
termination penalty?”"

151.  We also seek comment on public interest requirements that should apply to carriers
providing service on Tribal lands.”' Should recipients be required to engage with Tribal governments to
provide broadband to Tribal and Native community institutions? If so, should the requirements mirror
those adopted in the general context? Should the Commission adopt tailored rules relating to broadband
public interest obligations on Tribal lands, in consultation with Tribal governments, to ensure that
broadband becomes widely available in ways that voice service has not? Are there additional
requirements that should apply on Tribal lands?

152.  Evolution. Above, we seek comment on periodically re-evaluating the broadband
performance metrics. Here, we propose that we periodically re-evaluate the broadband public interest

(Continued from previous page)
against using rural health care funds for broadband network construction because a “community’s needs are best met
through a common infrastructure.” See ATA RHC NPRM Comments at 3-5; see also Health Network Group
Organized by Internet2 Comments in re NBP PN #17, filed Dec. 2, 2009, at 4-5 (suggesting that “the creation of
independent special purpose networks . . . does not encourage the aggregation of services” and “does not consider
the community needs such as economic development”); Letter from John Windhausen, Jr., Telepoly, to Marlene H.
Dortch, FCC, GN Docket Nos. 09-191, 10-127, WC Docket No. 07-52 (filed July 27, 2010) (supporting anchor
institutions having at least a 1 gigabit per second connection); National Broadband Plan at 10.

9 Several parties have recommended that CAF recipients connect to community anchors institutions and to the
national Research and Education networks. See Comments of Communications Workers of America (CWA), WC
Docket Nos. 10-90, 05-337, GN Docket No. 09-51, at 4 (filed July 12, 2010); Comments of Internet2, WC Docket
Nos. 10-90, 05-337, GN Docket No. 09-51, at 1-2 (filed July 12, 2010); Comments of National LambdaRail, WC
Docket Nos. 10-90, 05-337, GN Docket No. 09-51, at 4 (July 12, 2010) (all reccommending that); Health Network
Group Organized by Internet2 Comments in re NBP PN #17, GN Docket No. 09-51, at 4-5 (filed Dec. 2, 2009). See
Comment Sought on Health Care Delivery Elements of National Broadband Plan, GN Docket Nos. 09-47, 09-51,
09-137, WC Docket No. 02-60, 24 FCC Red 13728 (2009) (NBP PN #17). See also supra Section V.C. We also
note that section 254(h)(1)(A)-(B) requires telecommunications carriers to provide service to qualifying rural health
care providers and schools and libraries for qualifying purposes at rates reasonably comparable to urban rates (in the
case of health care providers) and at a discounted amount that is “appropriate and necessary to ensure affordable
access to and use of such services by such entities” (in the case of schools and libraries). 47 U.S.C. § 254(h)(1)(A)-

(B).

% ETCs would continue to be subject to other Commission rules, as applicable. See, e.g., 47 C.F.R. §§ 1.20000, et
seq. (Communications Assistance for Law Enforcement Act (CALEA)), 47 C.F.R. §§ 8.1, et seq. (Preserving the
Open Internet), 47 C.F.R. §§ 64.601 et seq. (Telecommunications Relay Services), and 47 C.F.R. §§ 64.3000, et seq.
(E-911). We note that some commenters have suggested that compliance with the Commission’s open Internet rules
should be spelled out as a public interest obligation for USF recipients, and seek comment on this suggestion. See,
e.g., Letter from Matthew F. Wood, Associate Director, Media Access Project, to Marlene H. Dortch, Secretary,
FCC, GN Docket No. 09-51, WC Docket Nos. 10-90, 05-337, 03-109, and WT Docket No. 10-208 (filed Feb. 1,
2011).

31 See supra note 208.
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obligations. Should public interest obligations be re-evaluated at the same time the Commission re-
evaluates its definition of broadband, or less frequently? We seek comment on the effect that changing
the obligations would have on program administration and on funding recipients. In light of changing
technological developments and marketplace conditions, how can the Commission best ensure that public
interest obligations remain useful and up to date, with minimal disruption to recipients’ deployment
plans? We acknowledge that the evolution of obligations will affect the support levels necessary to meet
these obligations. We therefore propose the Commission re-examine funding levels each time it re-
evaluates the public interest obligations. Are there other ways that the Commission could ensure that its
public interest obligations provide meaningful standards on an ongoing basis?

153.  Remedies for Non-Compliance. We seek comment on remedies for failure to meet any
public interest obligations, including but not limited to loss of universal service funding and repayment of
funds already disbursed. Pursuant to Commission rules and directives, USAC already has the authority to
recover funds through its established processes in instances where an audit or investigation finds that a
recipient failed to comply with high-cost program rules and requirements. We propose that USAC also
recover funds through its normal processes in instances where an audit or investigation finds that a
recipient has failed to comply with certain CAF program rules and requirements.”> We seek comment on
this proposal. Should states or the Commission establish additional penalties to be imposed on a recipient
that fails to fulfill its public interest obligations in a geographic area?

154.  Waiver Process. We note that some recipients may require more time to come into
compliance with the obligations proposed here, whether because their unserved customers exhibit certain
costs characteristics or because support amounts are not sufficient to deploy broadband-capable facilities
as widely within their service areas. We propose to allow those carriers that are unable to meet a
deployment schedule that we may adopt in the future to seek a waiver of the requirement from the
Commission. We seek comment on this proposal and ask what the criteria should be for such a waiver.

155.  Role of States and Tribal Governments. We seek comment on the role of states and
Tribal governments in enforcing compliance with these federally defined public interest obligations.
Should states be responsible for enforcement? If so, in states where the public utility commission does
not have jurisdiction over broadband providers, should a different state agency be responsible for
enforcement? Where will funding for any additional administration and enforcement come from?
Because Tribal governments are not political subdivisions of states but are, instead, sovereign nations that
share a trust relationship with the federal government, should they be required to coordinate enforcement
actions with the federal government? If a state or Tribal government declines to enforce these
obligations, or lacks the legal authority to do so, should the Commission itself be responsible for
enforcing the obligations?

156.  We also seek comment on whether states or Tribal governments may impose additional
obligations on funded providers. If so, should the state or Tribe bear the costs associated with those
obligations? Does the Commission have the authority to direct states or Tribal governments to impose
and enforce additional obligations under existing precedent?”® As providers transition to all-IP networks,
with voice as an application on such networks, what will be the role of state commissions generally in

2 See Letter from Dana R. Shaffer, FCC, to Scott Barash, USAC (Oct. 13, 2010), available at
http://www.fcc.gov/omd/usac-letters/2010/101310CPA-USAC.pdf (re independent CPA firm and USAC’s
procedures for follow-up on audit findings and recommendations in USF program engagements) (Oct. 13, 2010
USAC Letter); Letter from Steven Van Roekel, FCC, to Scott Barash, USAC (Feb. 12, 2010), available at
http://www.fcc.gov/omd/usac-letters/2010/021210-ipia.pdf (re implementation of the Improper Payments
Information Act of 2002 (IPTA) assessment program and companion audit program) (Feb. 12, 2010 USAC Letter).

233 See United States Telecom Assoc. v. FCC, 359 F.3d 554, 565 (D.C. Cir. 2004) (finding the Commission may not
delegate decision-making authority to outside entities, as opposed to subordinates, absent affirmative evidence of
authority to do so).

55



Federal Communications Commission FCC 11-13

such matters as determining and enforcing COLR obligations for voice carriers, designating ETCs and
monitoring their compliance with ETC voice obligations?

VI. NEAR-TERM REFORMS

157.  Over time, we propose to transform the existing high-cost fund into the Connect America
Fund. In the near term, we seek comment on a set of proposals to eliminate waste and inefficiency,
improve incentives for rational investment and operation by companies operating in rural areas, and set
rate-of-return companies on the path to incentive-based regulation. These reforms will also help ensure
that the size of USF is controlled as it transitions from supporting telephone service to broadband.

158.  As discussed in detail below, we seek comment on: (a) modifying high-cost loop support
reimbursement percentages and eliminating loop support known as “safety net”; (b) eliminating local
switching support as a separate funding mechanism; (c) eliminating the reimbursement of corporate
operations expenses; (d) imposing reasonable caps on reimbursable capital and operating costs; and (¢)
capping total high-cost support at $3,000 per line per year. These reforms would commence in 2012,
although they could be phased in over a period of time. These proposals are intended to ensure incentives
for rate-of-return carriers to invest in and operate modern networks capable of delivering broadband as
well as voice services, while eliminating excessive spending that may ultimately limit funding available
to enable the provision of affordable services to consumers in other rural communities that remain
unserved.

159.  We also seek to encourage small companies to explore opportunities for joint
management and operation so that they can continue to serve their communities and offer innovative
services to meet consumer demand. We seek comment on measures to remove barriers to achieving
efficiencies, specifically to streamline the study area waiver process and revise the “parent trap” rule
which limits support upon acquiring lines of another company so as to provide additional support when a
company acquires lines in areas that are unserved. We propose to implement both of these reforms in
2012.

160.  In addition, beginning in 2012, we propose to eliminate IAS over a few years and
rationalize competitive ETC support over five years, eliminating the identical support rule no later than
2016. We propose to re-direct this funding in two ways. In 2012 and potentially again in 2014, we
propose to disburse a specific amount of money from the Connect America Fund that will bring
broadband to unserved Americans. Through this first phase of the CAF program, we will test an
approach that will provide a fixed amount of funding through a competitive process to companies that
commit to deploying broadband in the area within three years. During this period, existing ETCs will
continue to receive ongoing funding under the existing high-cost programs, subject to any rule changes
we may make, as proposed below. As discussed in more detail below, we also propose to use some of the
reclaimed IAS and competitive ETC support as part of revenue or cost recovery to help offset reductions
in intercarrier compensation rates, particularly interstate access charges, if necessary.”* We seek
comment on these proposals, including on ways to implement these immediate reforms in a technology-
neutral manner.

161.  We conclude this discussion of near term reforms by seeking comment on measures to
encourage state action and how to target funding to areas of greatest need.

A. Rationalizing Loop Support, Local Switching Support, and Interstate Common Line
Support

162.  In this section we seek comment on a number of proposals to rationalize the universal
service mechanisms for rural and rate-of-return carriers. These mechanisms — HCLS, LSS, and ICLS —
often do not provide incentives for controlling capital and operating costs. Moreover, support is not

24 See infra Section XIV.
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distributed among high-cost carriers in a way that maximizes overall consumer benefits across
communities. In some areas, more support is provided than a carrier needs to achieve the goal of
reasonably comparable services at rates that are affordable and reasonably comparable to those in urban
areas, while in other areas carriers cannot afford to deploy modern networks. The intent of the proposals
below is to provide us with additional tools to target funding more effectively to support universal service
in areas served by the smaller telephone companies, while we consider longer term proposals to provide
appropriate amounts of ongoing support for areas that are uneconomic to serve through the Connect
America Fund. Considering such reforms is desirable even without the national imperative to advance
broadband. Many of these rules have not been comprehensively examined in more than a decade, and
prioritize funding in ways that may no longer make sense in today’s marketplace.

163.  We invite commenters to offer additional or alternative solutions or proposals to reform
universal service support for rural and rate-of-return carriers, and request that any comments include
detailed supporting analysis and data. We seek comment on the intersection of these proposals, both with
each other, and the proposals for intercarrier compensation reform, below.”> We recognize that some of
the proposed rule changes could impact firms that receive public funding from other governmental
agencies, such as RUS. To the extent these proposals in the aggregate would impact company cash flow
to repay outstanding loans, how should we take that into account, while balancing our commitment to
fiscal responsibility?

1. Background

164.  Regulatory Framework. The current high-cost program consists of five separate primary
funding mechanisms: (1) HCLS (with additional support available under safety net additive and safety
valve), (2) high-cost model support (HCMS), (3) LSS, (4) ICLS, and (5) IAS. Companies receive support
depending on whether they are classified as either “rural” or “non-rural” under the Commission’s rules
(rural companies receive high-cost loop support, while non-rural companies receive high-cost model
support), how they are regulated at the interstate level (rate-of-return carriers receive ICLS, while price
cap carriers receive IAS), and the size of the company’s study area LSS.”® In this section, we focus
primarily on the three existing programs — HCLS, LSS and ICLS — that predominantly support rate-of-
return carriers, but also price cap carriers to the extent that they receive HCLS or LSS.”’

165.  Rural carriers have fewer than 100,000 lines and serve predominantly rural areas.*®
Most, though not all, rural LECs are subject to rate-of-return regulation under Commission regulations.
Our rules in practice provide a stable 11.25 percent return on certain expenditures by rate-of-return
companies, regardless of their marketplace performance.”” Rate-of-return carriers are, by total support,
the largest category of high-cost universal service support recipients. In 2010, high-cost support was
distributed to 1,150 rate-of-return study areas (owned by 754 holding companies) that received high-cost

53 See infra Sections X-XIV.

236 A small number of carriers that converted to price cap regulation relatively recently receive ICLS on a frozen,
per-line basis, not IAS. See, e.g., Windstream Petition for Conversion to Price Cap Regulation and for Limited
Waiver Relief, WC Docket No. 07-171, Order 23 FCC Rcd 5294, 5302-04, paras. 19-22 (2008) (Windstream Price
Cap Conversion Order). The reforms proposed in this section apply to price cap carriers, including these recent
price cap converts, only to the extent that they receive HCLS or LSS. For a discussion of proposed reforms to IAS
and frozen ICLS for price cap carriers, see infra Sections VI.C and VI.D.

*7 See supra note 24. A small number of rural carriers that are price cap companies receive support through
Interstate Access Support.

% 47. C.FR. § 51.5 (adopting the 1996 Act’s definition of “rural telephone company” for universal service
purposes). Many rural areas are served by non-rural carriers — so classified because they serve too many lines to
meet the definition of “rural carrier” — which often are also subject to price-cap regulation in the federal jurisdiction.

9 In particular, rate-of-return companies have the opportunity to earn a rate of return of 11.25 percent on their
regulated common line investment.
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disbursements of approximately $2.0 billion for serving approximately 5.8 million lines.**® As shown in
Figure 6 below, on average, rate-of-return carriers received $348 in support per line annually, which is
$29 in support per line per month.

Existing High-Cost Fund by Type of Regulation (2010 Actual Disbursements)

Study Support Eligible Annual Monthly
Regulation Type Areas (in millions) Lines $ / Line S/ line
Rate of Return 1,150 $2,016 5,783,801 $348.48 $29.04
Price-Cap Converts 105 387 4,536,242 $85.26 $7.11
Price-Cap 187 653 106,005,816 $6.16 $0.51
Total ILEC 1,442 $3,055 116,325,859 $26.26 $2.19
Price-Cap + Price-Cap Converts 292 $1,040 110,542,058 $9.40 S0.78

Source: USAC actual disbursements January — December 2010. Amounts shown reflect disbursements
made on an accrual basis for all study areas for which USAC had line count information as of November
2011. Disbursements may include true-ups for earlier years, and disbursements for calendar year 2010
are subject to additional true-ups during future periods.

Note: “Price-Cap Converts” include several ILECs — primarily mid-size carriers — that chose to convert
from rate-of-return regulation to price-cap regulation during the 2008 — 2010 time period.

Figure 6

166.  Over time, aggregate high-cost support for rate-of-return carriers has increased, while
such support for carriers that have chosen to move to price cap regulation has declined, as shown in the
Figure 7 below.

%2010 Disbursement Analysis (forthcoming); USAC High-Cost Disbursement Tool. This figure includes ICLS,
HCLS, and LSS received by carriers that are subject to rate-of-return regulation. It does not include ICLS received
by recent converts to price cap regulation or HCLS received by non-rural price cap carriers. A small number of
rural LECs, and most larger carriers that do not meet the definition of a “rural telephone company,” operate under
price-cap regulation rather than rate-of return regulation. The price cap carriers (including several mid-size
companies that recently converted from rate-of-return regulation) received approximately $1 billion for serving over
111 million eligible lines, or $0.78 per line per month. This includes $144 million in high-cost loop support
received by rural price cap carriers.
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Growth in High-Cost Fund by Type of Regulation 2006 — 2010 Actual
($ in millions)

Growth CAGR

Regulation Type 2006 2007 2008 2009 2010 '06-'10 '06-'10
Rate of Return $1,790 $1,834 $1,867 $1,931 $2,016 $226

Growth 2.5% 1.8% 3.4% 4.4%  12.6% 3.0%
Price-Cap Converts $489 $493 S414 $411 $387 ($102)

Growth 0.7% -16.1% -0.6% -5.9% -20.9% -5.7%
Price Cap $864 $785 $727 $676 $653  ($212)

Growth -9.2% -7.4% -7.0% -3.4% -24.5% -6.8%
Total ILEC $3,143 $3,112 $3,008 $3,018 $3,055 (588)

Growth -1.0% -3.4% 0.3% 1.2% -2.8% -0.7%

Note: “Price-Cap Converts” include several ILECs — primarily mid-size carriers — that recently converted
from rate-of-return regulation to price-cap regulation during the 2008 — 2010 time period.

Source: 2006 — 2009 disbursements based on Universal Service Monitoring Report 2010. 2010
disbursement data based on USAC actual disbursements January — December 2010. Amounts shown may
include true-ups for earlier years. Disbursements for calendar year 2010 are subject to additional true-ups
during future periods.

Figure 7

167.  HCLS helps offset the non-usage based costs associated with the local loop in areas
where the cost to provide voice service exceeds 115% of the national average cost per line.”' In effect,
HCLS serves to shift some loop cost recovery from the intrastate jurisdiction, in which loop costs are
recovered through local rates and intrastate access charges, to the interstate jurisdiction, to the federal
universal service fund which provides explicit support for such costs.**

168. LSS allows incumbent LECs serving 50,000 access lines or fewer to allocate a higher
portion of their switching costs to the interstate jurisdiction and recover those costs through the federal
universal service fund.”® Historically, the rationale for LSS was that mechanical switches were relatively
expensive for the smallest of carriers because such switches were not easily scaled to the size of the

61 «Loop costs™ are the costs associated with providing the facilities between the carrier’s switch, or central office,
and the end user’s premises. This includes not only the investment in copper loop or fiber cable, but the associated
labor and maintenance costs and a share of overhead costs. Through the Commission’s cost accounting rules,
carriers assign costs to regulated and non-regulated activities, and the regulated costs are further assigned to
functional categories, such as loop or switching. The regulated costs are further allocated between the intrastate and
interstate jurisdictions. See Jurisdictional Separations and Referral to the Federal-State Joint Board, CC Docket
No. 80-286, Order, 25 FCC Red 6046, 6046-48, paras. 2-4 (2010). The terms “loop” and “common line” are often
used interchangeably, but common line costs, as defined by Part 69 of the Commission’s rules include other, non-
loop costs such as general support facilities. See, e.g., 47 C.F.R. § 69.307. As described in more detail below, see
infra para. 176, carriers receive up to 75 percent of their loop costs above a certain cost threshold from HCLS. The
remainder is recovered through the interstate jurisdiction and, specifically, ICLS to the extent their interstate
common line revenue requirement exceeds their SLC revenues.

62 See 47 C.F.R. §36.601(a).

263 47 C.F.R. § 36.125(), (j). The precise amount of the extra allocation depends on a weighting factor determined
by the number of access lines served by the incumbent LEC, with key thresholds established at 10,000, 20,000, and
50,000 lines. See 47 C.F.R. § 36.125(f).

59




Federal Communications Commission FCC 11-13

carrier, and therefore required additional support from the federal jurisdiction. Smaller carriers continue
to receive LSS even though modern switching technology is cheaper and more efficiently scaled to
smaller service areas.”® Qualification for LSS is solely based on the size of the incumbent LEC study
area. For that reason, a large incumbent LEC holding company, such as CenturyLink, Frontier,
Windstream, or Verizon, may receive LSS for a small study area.”® Incumbent LECs do not have to meet
a high-cost threshold to qualify for LSS.

169.  ICLS helps rate-of return carriers, whether classified as “rural” or “non-rural,” recover
their interstate common line revenue requirements. The common line revenue requirements for carriers
subject to rate-of-return regulation in the federal jurisdiction are equal to their regulated interstate-
allocated expenses plus an 11.25 percent rate of return on investment. Carriers satisfy a portion of their
common line revenue requirements by assessing customers a flat monthly fee called a SLC.**® Because
SLCs are capped, however, few if any rate-of-return carriers can recover sufficient revenues through
SLCs alone. For this reason, rate-of-return carriers receive ICLS to recover any shortfall between their
revenue requirement and their SLC revenues. Because ICLS is uncapped, increases in common line costs
associated with upgrading and maintaining or operating modern networks, and declines in SLC revenues
caused by line loss, both have the effect of increasing federal high-cost universal service support.

170.  Implications of our Regulatory Framework. Rate-of-return carriers, on the whole, have
made significant progress in extending high speed Internet access service in their territories, in part due to
the operation of the Commission’s “no barriers to advanced services” policy.””” As shown in Figure 8
below, according to its 2010 survey, 75 percent of NTCA’s predominantly rural member carriers reported
offering Internet access service at speeds of 1.5 to 3.0 Mbps, up from 30 percent in 2005.%%®

64 See, e.g., 2008 Order and ICC/USF FNPRM, 24 FCC Red at 6610-12, 6613-14 App. A, paras. 254-57, 260-61.
263 See 2010 Disbursement Analysis (forthcoming); USAC High-Cost Disbursement Tool.

266 Monthly SLCs are capped at the lesser of the average common line revenue requirement per line per month in a
study area or $6.50 for residential and single line business customers (or $9.20 for multiline business customers).

*7 In the Rural Task Force Order, the Commission emphasized that modern telecommunications networks are not
single-use networks and the Commission’s universal service policies should not create barriers to the deployment of
modern technology capable to providing access to advanced services. Rural Task Force Order, 16 FCC Red at
13211-12, paras. 199-200. As a result, carriers are permitted to recover high-cost universal service support for
facilities capable of providing broadband data and video services when they are used to provide supported voice
services. Id.

28 NTCA 2010 Broadband/Internet Availability Survey Report, National Telecommunications Cooperative
Association (Jan. 2011); NTCA 2009 Broadband/Internet Availability Survey Report, National Telecommunications
Cooperative Association (November 2009); NTCA 2008 Broadband/Internet Availability Survey Report, National
Telecommunications Cooperative Association (October 2008); NTCA 2007 Broadband/Internet Availability Survey
Report, National Telecommunications Cooperative Association (September 2007); NTCA 2006 Broadband/Internet
Availability Survey Report, National Telecommunications Cooperative Association (August 2006); NTCA 2005
Broadband/Internet Availability Survey Report, National Telecommunications Cooperative Association (September
2005) (NTCA broadband surveys available at
http://www.ntca.org/index.php?option=com_content&view=article&id=3757&Itemid=240). We note that the
NTCA survey refers only to service provided by NTCA members and does not reflect deployment of high speed
Internet access by other providers serving the same areas as NTCA members. NTCA 2010 Broadband/Internet
Availability Survey Report, National Telecommunications Cooperative Association (Jan. 2011).

60



Federal Communications Commission FCC 11-13

High Speed Internet Access Deployment Among NTCA Carriers
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Figure 8

171. At the same time, our current high-cost universal service rules — combined with potential
lack of clarity regarding what costs should be reimbursable for universal service purposes — may have the
unintended effect of providing some carriers more support than is necessary to ensure reasonably
comparable local voice service at reasonably comparable rates.”® Moreover, our current “no barriers to
advanced services” policy imposes no practical limits on the type or extent of network upgrades, so long
as such networks continue to provide access to voice service. As such, incumbent companies are free to
use high-cost support to deploy broadband networks to areas where there is an unsubsidized competitor,
such as a cable company, as well as to arecas where satellite service would be a significantly less
expensive option. Companies also are free to accelerate network upgrades even where a more measured
approach to capital investment might be appropriate, given the demographics of the customer base and
rate of consumer adoption for new services. Absent any limits, the rate-of-return regulatory framework
provides universal service support to both a well-run company operating as efficiently as possible given
the geography and demography of its service area, and a company with high costs due to or exacerbated
by imprudent investment decisions, bloated corporate overhead, or an inefficient operating structure.

172.  In addition, our high-cost universal service rules may subsidize excessively low rates for
consumers served by rural and rate-of-return carriers. One commenter notes that roughly 20 percent of
the residential lines of small rate-of-return companies have monthly rates of $12 or less and another 22
percent have local rates between $12 and $15 per month, while the nationwide average urban rate is

9 We discuss measures to strengthen oversight, including reporting requirements and internal controls, infia
Section VIII.
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$15.47 according to the most recent reference book of rates published by the FCC.*"® While individual
consumers in those areas may benefit from such low rates, when a carrier uses universal service support
to subsidize local rates well below those required by the Act, the carrier is spending universal service
funds that could potentially be better deployed to the benefit of consumers elsewhere.

173.  Although the costs of universal service are spread approximately equally among
consumers across the nation, our current rules may not create the right incentives for individual
companies. Given our current regulatory framework, those stakeholders who stand to benefit the most
may, without realizing it, unfairly increase costs for other consumers. Though those carriers are often
acting in the best interests of their customers and communities — and in a manner consistent with or even
encouraged by our current rules — excessive spending in any one community may have the unintended
consequence of limiting opportunities for consumers in other communities and therefore not be in the best
interests of the country as a whole.

174.  Below we propose several measures to control the total amount of support, including,
among other things, eliminating or capping local switching support and capping total high-cost support on
a per-line basis. We believe we have authority to impose such limits. Courts have consistently upheld
Commission measures taken to control universal service costs, including caps on support.””" Our ““broad
discretion to provide sufficient universal service funding includes the decision to impose cost controls to
avoid excessive expenditures that will detract from universal service.”””” We also have broad authority
to adopt transitional rules as we move high-cost support to the CAF.*” Tt is particularly appropriate for
the Commission to craft a transition plan in this context, where we are acting to reconcile the “implicit
tension between” the Act’s goals of “moving toward cost-based rates and protecting universal service.””*
We seek comment on this issue.

2. Modification of High-Cost Loop Support

175. We propose to reduce the reimbursement percentages for high-cost loop support to
promote more equitable distribution of limited HCLS funds. We also propose to eliminate the safety net
additive component of high-cost loop support. We seek comment on these proposals.

176.  As shown in Figure 9 below, HCLS is calculated, in part, based on a formula that allows
carriers to recover a higher percentage of their costs from the interstate jurisdiction as their total
(interstate and intrastate) study area cost per loop (SACPL) increases relative to the national average cost
per loop (NACPL).*”

2701 etter from Brian J. Benison, AT&T, to Marlene H. Dortch, FCC, dated Feb. 23, 2010, CC Docket No. 01-92,
WC Docket No. 05-337, GN Docket No. 09-51, at Attachment; 2008 Reference Book of Rates, at Table 1.1
(showing urban rates as of Oct. 15, 2007). In 2006, Verizon submitted rate data in the Qwest II Remand proceeding
to support the argument that rural carriers charge, on average, 90 percent of the average urban rate and that many
rural carriers charge less than that. Comments of Verizon, CC Docket No. 96-45, WC Docket No. 05-337,
Declaration at 5 & Attachment B (filed Mar. 27, 2006).

2 See Rural Cellular, 588 F.3d at 1108 (“the Commission acted reasonably by adopting a prophylactic tool it has
used numerous times before to control USF growth”); Alenco, 201 F.3d at 620 (cap on high cost growth “reflects a
reasonable balance between the Commission’s mandate to ensure sufficient support for universal service and the
need to combat wasteful spending”).

™ Rural Cellular, 588 F.3d at 1103 (quoting Alenco, 201 F.3d at 620-21).
B See supra Section V.
2 Southwestern Bell Tel Co. v. FCC, 153 F.3d 523, 538 (8th Cir. 1998).

275 For example, most rural carriers receive support equal to 65 percent of costs in excess of 115 percent of the
NACPL. If the NACPL is $100 and a carrier’s costs are $120, it receives $3.25 in support: ($120 — ($100 *

115%)) * 65%. Those carriers receive support equal to 75 percent of their total costs in excess of the next threshold,
(continued....)
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High-Cost Loop Fund Formulas

% Expense Adjustment

Study Area Size Cost Range as % of National Average Within Range
<200,000 loops 0-115% 0%
115 -150% 65%
150% and above 75%
>200,000 loops 0-115% 0%
115% - 160% 10%
160% - 200% 30%
200% - 250% 60%
250% and above 75%
Figure 9

177.  Total HCLS for incumbent LECs is subject to a cap, which is indexed to inflation plus
line growth (or minus line loss, which has been the case in recent years). For 2008, 2009, 2010, and
2011, the indexed cap on high-cost loop support was $1.03 billion, $1.01 billion, $962 million, and $906
million, respectively. The cap operates by adjusting the NACPL used in calculating HCLS upward until
the formula yields a total support amount for all incumbent rural carriers equal to the cap amount. As a
result, even though the 2009 actual NACPL calculated based on data filed by all incumbent LECs is
$423.15, an NACPL of $458.36 is used to calculate HCLS for 2011 because that is the level necessary to
constrain HCLS within the cap.”’® This “ratcheting up” of the NACPL has the effect of concentrating
HCLS among the carriers with the highest costs per loop, at the expense of carriers with high loop costs
that nonetheless are relatively lower when compared to these highest cost carriers.

178.  As discussed above, the current structure may provide inadequate incentive for high-cost
loop support recipients, especially those operating 200,000 or fewer loops, to operate as efficiently as
possible.””” For example, as illustrated in Figure 10 below, data compiled by NECA shows that for most
companies, total net plant has declined with access line loss. However, the investment trends for
companies that in 2009 had a study area cost per loop (SACPL) greater than 150% of the NACPL were
different from what may be expected.”’”® Even as these companies experienced increasing rates of access
line loss, their investment in net plant continued to increase. This may suggest that these companies
continue to invest and upgrade their networks more than otherwise would be considered prudent for a
company that is losing customers.

(Continued from previous page)
150 percent of the NACPL. HCLS is calculated based on the size and cost characteristics of an incumbent LEC’s
study area, not at the holding or operating company level. See 47 C.F.R. §§ 36.621, 631; infra para. 218.

276 See National Exchange Carrier Assoc., Inc., NECA’s Overview of Universal Service Fund, Submission of 2009
Study Results USF Filing Overview at 6 (filed Sep. 30, 2010) (NECA 2010 USF Overview Filing), available at
http://www.fcc.gov/web/iatd/neca.html. Actual costs incurred during 2009 are used to calculate 2011 HCLS
payments. In addition, the Rural Task Force Order “froze” the NACPL (notwithstanding the operation of the cap)
at $240 per loop. See Rural Task Force Order, 16 FCC Rcd at 11268, para. 55. Due to the operation of the cap,
however, the $240 frozen NACPL has never been used to actually calculate support.

7 See supra paras. 171 and 176.

*78 See National Exchange Carrier Assoc., Inc., Universal Service Fund Data: NECA Study Results, 1999 Report
through 2008 Report, http://www.fcc.gov/web/iatd/neca.html. Staff analysis based on trends in Net Plant and Total
Loops using NECA Universal Service Fund Data Reports from 1999-2008. Analysis is limited to cost company
study areas in existence throughout the entire 10 year period, excluding study areas owned by Regional Bell
Operating Companies, and does not fully account for changes in study areas due to mergers and acquisitions. Study
areas are grouped based on their SACPL relative to the NACPL as reported in the 2008 Report.

63




Federal Communications Commission

FCC 11-13

Year over Year Percent Change in Loops and Net Plant

Study Areas Below 115% of NACPL in 2009
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Year over Year Percent Change in Loops and Net Plant

Study Areas Above 150% of NACPL in 2009
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179.  Asnoted above, because of the operation of an indexed cap on HCLS, total available
HCLS support has decreased in recent years due to the decline in access lines.”” As a result, each year,
lesser total support must be spread among the qualifying carriers. The existing cap on HCLS and rules
for determining support has been sometimes referred to as a “race to the top,” i.e., giving some carriers an
incentive to outspend their neighbors to maintain high-cost support. The net result of our existing HCLS
rules is to concentrate support among a subset of rural carriers with very high costs and to reduce support
to other rural carriers whose costs may be only modestly lower. For instance, in 2007, the cap-adjusted
NACPL was $344 and 1,115 rate-of-return companies qualified for HCLS, with 725 companies having
costs in excess of the 150 percent benchmark.*® By 2010, the NACPL had grown to $424 and only 1,066
rate-of-return companies qualified for HCLS, with 581 companies having costs in excess of the 150
percent benchmark.”®' Moreover, in 2007, 50 percent of HCLS was claimed by the 340 incumbent LECs
with the highest costs per loop, but for 2010, 50 percent of HCLS is concentrated among only 288
incumbent LECs with the highest costs per loop.”* Figure 11 below depicts how HCLS has been

" Total rural high-cost loop support each year is limited to the previous year’s support increased by the sum of
Gross Domestic Product-Chained Price Index plus the percentage change in the total number of rural incumbent
local exchange carrier working loops during the previous calendar year. See 47 C.F.R. §§ 36.603(a), 36.604. See
NECA 2010 USF Overview Filing); NECA 2009 USF-Overview; NECA 2008 USF Overview.

% See National Exchange Carrier Assoc., Inc., Universal Service Fund Data: NECA Study Results, 2009 Report
(filed Sept. 30, 2010) (NECA 2010 USF Data Filing), http://www.fcc.gov/wcb/iatd/neca.html. 2011 support is
based on 2009 cost data, filed on October 1, 2010. This submission includes data for the current year plus the
previous four years.

81 See NECA 2010 USF Data Filing.

282 .
See id.
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concentrated among fewer incumbent LECs from 2007 to 2010 and that because of the escalating
NACPL, a smaller number of carriers have costs per loop in excess of 150% of the NACPL.**

Concentration of Declining High-Cost Loop Support Among Fewer Incumbent Carriers, 2007 to 2010

HCLS No. of LECs with highest costs | No. of LECs with costs
Payment . No. of LECs . .
Year Qap (in it BICLS receiving half of available HCLS | per loop greater than
millions) support 150% of NACPL
2007 $1,050 1,115 340 725
2008 $1,034 1,112 324 701
2009 $1,007 1,106 308 614
2010 $962 1,066 288 581
Figure 11

180.  To facilitate more equitable distribution of limited HCLS funds among rural carriers and
to increase incentives for carriers to operate efficiently, we propose to decrease the current 65% and 75%
support percentages, for incumbent LECs operating 200,000 or fewer loops, to 55% and 65%,
respectively. Such incumbent LECs would be eligible for 55% reimbursement at 115% of the NACPL
and support would increase to 65% when the average cost per loop is 150% or higher than the NACPL.
Because rural LECs also recover 25% of their loop costs from the federal jurisdiction (through SLCs and
ICLS), rural LECs would still receive between 80% and 90% reimbursement of costs in excess of 115%
of the NACPL from the federal jurisdiction with this modification to high-cost loop support.”™* A
reduction in the reimbursement percentages, even a modest reduction as proposed, may encourage
incumbent LECs to invest and expend funds more efficiently and effectively, without jeopardizing
universal service. We seek comment on this proposal.

181.  For those rural carriers that have more than 200,000 working loops, the current
reimbursement percentages are 10% when the carrier’s cost per loop exceeds 115% of the NACPL, 30%
at 160%, 60% at 200%, and 75% at 250%.”* We note, however, that no rural incumbent LEC with more
than 200,000 working loops currently qualifies to receive HCLS based on actual costs.”*® We also
propose that the Commission’s rule for providing HCLS to carriers with more than 200,000 working
loops be eliminated because there are only five rural incumbent LECs with more than 200,000 working
loops and all five incumbent LECs have costs per loop that are well below the NACPL.**” We seek
comment on this proposal. We also seek comment on whether the 200,000 threshold for providing
support to rural incumbent study areas should be lower and, if so, what the appropriate threshold should
be.

% Staff analysis of NECA 2010 USF Data Filing. This analysis includes both cost-based and average schedule
incumbent LECs.

¥4 Carriers would receive between 80% and 90% reimbursement of costs by the combination of recovering 55% or
65% from HCLS and the 25% assignment of loop costs to the federal jurisdiction by jurisdictional separation
process. See 47 C.F.R. § 36.154(c).

547 C.F.R. § 36.631(d).

28 Windstream Communications, a rural incumbent LEC that operates in Texas, receives frozen per-line HCLS
support pursuant to section 54.305 of the Commission’s rules due to a purchase of former GTE lines in Texas. See
NECA 2010 USF Data Filing.

7 See NECA 2010 USF Data Filing.
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182.  Finally, we note that these proposals would not affect the relative balance of cost
recovery from the interstate and intrastate jurisdictions at an aggregate level as we expect the effect to
spread federal support from a smaller number of carriers to a larger number of carriers. However, to the
extent federal support would be lower for some carriers in particular instances, that could create the need
for increased state support or higher intrastate rates. Any increased intrastate rates may have to be
addressed in connection with our intercarrier compensation reforms discussed later in this Notice.”® We
invite parties to comment on the extent of this potential shift, the effect it will have on the evaluation of
the transition and revenue recovery mechanisms identified in connection with intercarrier compensation
reform, and any measures that might be available to mitigate those effects.

183.  In 2001, as part of the Rural Task Force proceeding, the Commission adopted a rule
known as the “safety net additive” with the intent of providing additional support to rural incumbent
LECs who make additional significant investments in years where high-cost loop support is capped.”
The safety net additive provides additional loop support if the incumbent LEC realizes growth in year-end
telecommunications plant in service (TPIS) (as prescribed in section 32.2001 of the Commission’s rules)
on a per-line basis of at least 14 percent more than the study area’s TPIS per-line investment at the end of
the prior period.””” Essentially, the safety net additive was designed for an incumbent LEC to receive
support above its capped support amount for incremental additional investment.”' Once an incumbent
LEC qualifies for such support, it receives such support for the qualifying year plus the four subsequent

years.””

184.  From 2003 to 2010, the safety net additive has increased significantly from $9.1 million
to $78.9 million.””® Tt is projected to be $90.1 million for 2011, an increase of almost ten-fold in nine
years.” Aggregate safety net additive support is not capped. We are concerned that this rule may
provide inadequate incentives for rural incumbent LECs to operate efficiently and that the rule’s design
leads to additional support in situations where no additional investment is occurring. Specifically, some
incumbent LECs that qualify for the safety net additive are not qualifying as a result of significant
increases in investment. To qualify for the safety net additive, an incumbent LECs year-over-year TPIS,
on a per-line basis, must increase by a minimum of 14 percent. If an incumbent LEC loses a significant
number of lines, however, its per-line TPIS may meet the 14 percent threshold because of the loss of lines

8 See infra para. 490.

9 47 C.F.R. § 36.605. The safety net additive was adopted based on the recommendation of the Rural Task Force.
See Rural Task Force Order, 16 FCC Red at 11276-81, paras. 77-90.

0 See 47 C.F.R. §§ 36.605(c) and 32.2001.

21 Specifically, the safety net additive is equal to the amount of capped high-cost loop support in the qualifying year
minus the amount of support in the year prior to qualifying for support subtracted from the difference between the
uncapped expense adjustment for the study area in the qualifying year minus the uncapped expense adjustment in
the year prior to qualifying for support as shown in the by the following equation: Safety net additive support =
(Uncapped support in the qualifying year—Uncapped support in the base year)—(Capped support in the qualifying
year—Amount of support received in the base year). 47 C.F.R. § 36.605(b).

*%2 For the four subsequent years, the safety net additive is the lesser of the sum of capped support and the safety net
additive support received in the qualifying year or the rural telephone company's uncapped support. See 47 C.F.R.
§ 36.605(c)(3)(ii).

% See 2010 Universal Service Monitoring Report at Table 3.7.

%4 See Universal Service Administrative Company, Quarterly Administrative Filings for 2011, Second Quarter (2Q),
Appendices at HCO1 (filed Jan. 31, 2011) (USAC 2Q 2011 Filing), http://www.usac.org/about/governance/fcc-
filings/2011/.
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and not because of significant increases in investment, contrary to the original intent of the rule to provide
additional funding only for new investment.*”

185.  For these reasons, we propose to eliminate the safety net additive. We seek comment on
this proposal. Should we eliminate the safety net additive immediately, or implement a phase-down over
a period of years, such as three years?

3. Local Switching Support

186.  We propose to eliminate local switching support,”® or in the alternative, to combine this
program with high-cost loop support.

187.  Historically, the rationale for LSS was that traditional circuit switches, which were based
on specialized hardware, were relatively expensive for the smallest of carriers because such switches were
not easily scaled to the size of the carrier, and therefore required additional support from the federal
jurisdiction. LSS was created to ensure that small companies would be able to buy large, expensive
hardware-based switches. In recent years, however, telecommunications technology has been evolving
from circuit-switched to an [P-based environment and many smaller rate-of-return carriers are purchasing
soft switches.””” Soft switches and routers tend to be cheaper and more efficiently scaled to smaller
operating sizes than the specialized hardware-based switches that predominated when LSS was created.*”®
For that reason, the size-based eligibility for LSS may be inappropriate in an IP-based environment where
switching platforms may be shared among non-contiguous properties.

188. LSS provides funding for study areas with 50,000 or fewer access lines, but in some
instances, the incumbent LECs that receive LSS serve multiple study areas and much more than 50,000
access lines in total. There are 94 telephone holding companies today that receive local switching support
for more than one study area in a given state.”” For example, in Wisconsin, one carrier provides
telephone service to approximately 137,000 lines in 21 separate study areas. The line counts for those 21
study areas range from a low of 1,073 to a high of 30,430 and received disbursements totaling $2.6
million in LSS for 2010.** Similarly, another carrier in Wisconsin serves 17 study areas, 14 of which
have less than 50,000 lines each, with approximately 174,000 of its lines in those 14 separate study areas.
The line counts for those 14 study areas range from a low of 1,042 to a high of 45,374 and received
disbursements totaling $2.8 million in LSS for 2010.*°" In each instance, because the company chooses to

*% For example, we are aware of an incumbent LEC that will receive approximately $6.4 million in safety net
additive during 2011 (the highest among any incumbent LEC), even though its total annual year-end TPIS has
increased only in the range of between 5% and 9% over the past five years. That carrier, however, has lost
approximately 8% of its lines in each of the past two years and 18% of its lines over the past five years.
Additionally, its cost per loop is well below the HCLS qualifying threshold and therefore does not qualify for
HCLS. See USAC 2Q 2011 filing, Appendices at HCO1; NECA 2010 USF Data Filing.

2% See 47 C.F.R. § 54.301.
27 See, e.g., 2008 Order and ICC/USF FNPRM, 24 FCC Red at 6610-12, 6613-14 App. A, paras. 254-57, 260-61.

2% Id. A soft switch connects calls by means of software running on a computer system. In such configurations the
“switching” is virtual because the actual path through the electronics is based on signaling and database information
rather than a physical pair of wires. Soft switches are economically desirable because they offer significant savings
in procurement, development, and maintenance. Such devices feature vastly improved economies of scale compared
to switches based on specialized hardware. /d.; see also infra para. 506 (noting that the current intercarrier
compensation regime creates the perverse incentive to maintain and invest in legacy, circuit-switched-based
networks).

299 Staff analysis of Universal Service Administrative Company, Quarterly Administrative Filings for 2011, First
Quarter (1Q) (filed Nov. 2, 2010) (USAC 1Q 2011 Filing), Appendices at HC08; NECA 2010 USF Data Filing.

3% 2010 Disbursement Analysis (forthcoming); USAC High-Cost Disbursement Tool.
301
Id.
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operate through multiple study areas in the state, it is eligible for LSS; if it were required to report its
costs at the holding company level in a given state, it would not be eligible for LSS at all.

189.  The LSS rule provides support without any high-cost qualifying threshold, i.e., the only
qualification is that incumbent LEC study areas have less than 50,000 lines, even when those companies
are using scalable switching technology and/or are part of a much bigger holding company. As a result,
in 2010, four of the largest carriers in the country received millions (and in some cases tens of millions) of
dollars in local switching support because they have some small study areas. These four carriers received
$16.2 million (7.3 million lines), $14 million (6.6 million lines), $12.6 million (557,847 lines), and $9.4
million (2.9 million lines) each in local switching support during 2010.%

190. LSS in its current form may not appropriately target funding to high-cost areas, nor does
it target funding to areas that are unserved with broadband. For these reasons, we propose to eliminate
LSS and utilize those savings to direct support through the CAF to areas that are unserved. We seek
comment on this proposal. Should we eliminate LSS immediately, in one year, or implement a transition
over a period of years, such as three years? Should we eliminate LSS more quickly, i.e., immediately in
2012, for companies that have more than a specified number of lines, such as 50,000, at the holding
company level? What impact would this proposal have on interstate access charges (if we make no
changes to our access charge rules) or local rates? If we were to eliminate LSS, do we need to allow
existing recipients an opportunity to recover sunk costs associated with their past investment in switches?
In this regard, we request that current local switching support recipients provide information on the types
of switching equipment currently employed, including dates placed in service, and information on the
remaining depreciable life of such equipment.

191.  Alternatively, we propose to combine LSS and HCLS into one high-cost mechanism that
recognizes support should flow to areas with above-average costs. Merging these two support
mechanisms into one may be more appropriate as telecommunications network architecture evolves
toward an all-IP environment; indeed, the distinction between certain switching and loop equipment has
blurred over the years due to the evolution of telecommunications technology. Combining these two
high-cost mechanisms could reduce the incentives for carriers to design network architecture or to classify
equipment in a particular way merely to maximize high-cost support.”” This distinction is important
because a remote switch is eligible for support under the LSS rules, while a remote terminal of a
concentrator is eligible for support under the HCLS rules.**

192.  Finally, merging of LSS and HCLS into one program may also remove the incentive for
carriers not to merge study areas within the same state. The current LSS rules reward incumbent LECs
for maintaining small study areas in a state, even in situations where they have other operations in the
state, by allowing additional recovery of costs from the interstate jurisdiction. Combining LSS with
HCLS may encourage carriers to gain the efficiencies of scale by merging operations with other small

392 Sept. 2010 Trends in Telephone Service, at Table 7.3.

3% In 1992, the Bureau issued a Responsible Accounting Officer Letter 21 (RAO 21) to define how to differentiate
between remote switching equipment and remote terminals of a concentrator. See Responsible Accounting Officer
Letter 21, Classification of Remote Central Office Equipment for Accounting Purposes, 7 FCC Red 6075 (1992)
(RAO 21); see also Letter from Albert M. Lewis, Chief, Pricing Policy Division, Wireline Competition Bureau to
John T. Nakahata, Counsel for Aztek Network, 24 FCC Red 2945 (2009) (clarifying that “the installation of
emergency standalone routing capability at a terminal classified as a remote concentrator prior to installation of such
capability shall not alter the classification of that terminal or location as a remote terminal of a concentrator,
provided that the router does not routinely perform the interconnection function locally.”).

3% The Bureau issued RAO 21 in part to address a concern that some carriers were improperly classifying remote
switches as loop circuit equipment rather than as switching equipment, which would result in greater amounts of
HCLS. See RAO 21 at 1.

69



Federal Communications Commission FCC 11-13

rural study areas, because there no longer would be an advantage to keeping the two study areas separate
to maximize LSS receipts.’”

193.  Under this alternative proposal to revise the Commission’s rules to combine local
switching costs with loop costs into one high-cost loop and switching support mechanism known as local
high-cost support (LHCS), LHCS would be calculated in a similar manner to HCLS, where incumbent
LECs would qualify if their LHCS cost per loop exceeds the national average cost per loop by 115%.
HCLS is currently capped, while LSS is not capped. We propose to establish a cap for the new LHCS as
the sum of the current cap on HCLS in the year of implementation of the proposed rule change, plus total
LSS support paid during the calendar year prior to the implementation of LHCS. In the alternative,
should the new LHCS cap be the sum of the current cap on HCLS in the year of implementation of the
proposed rule change and the amount of LSS received in the prior year by companies with 50,000 or
fewer lines at the holding company level, with the remaining funds, not incorporated into LHCS, folded
into the CAF? This reformed support mechanism would be subject to whatever other rule changes we
adopt as proposed in this Notice, such as the proposal to impose benchmarks on allowable expenses, the
proposal to reduce the reimbursement percentages, and the overall limitation on total support per line.
We propose to index the LHCS cap using the rural growth factor as is currently used for HCLS.**® We
seek comment on these proposals. What impact, if any, would these proposals have on rates for local
service or interstate access charges?*”’

4. Corporate Operations Expenses

194.  We propose to reduce or eliminate universal service support for corporate overhead
expenses.

195.  Corporate operations expenses are general and administrative expenses, sometimes
referred to as overhead expense.’”™ More specifically, corporate operations expense includes expenses for
overall administration and management, accounting and financial services, legal services, and public
relations.

196.  Corporate operations expenses are currently eligible for recovery through HCLS, LSS,
and ICLS,*” although for many years the Commission has limited the amount of recovery for these
expenses through HCLS (but not through LSS and ICLS).”"* We estimate that approximately $117
million or 13% of HCLS support during 2011 is for corporate operations expenses.’'

197.  In the Universal Service First Report and Order, the Commission agreed with
commenters that these expenses do not appear to result from costs inherent in providing
telecommunications services, but rather may result from managerial priorities and discretionary
spending.’'> As a result, the Commission limited the amount of corporate operations expense that could
be recovered from HCLS to help ensure that carriers use such support only to offer better service to their
customers through prudent facility investment and maintenance consistent with their obligations under
section 254(k).*"” Section 36.621(a)(4) of the Commission’s current rules specifies the limits on the

% See supra para. 189.

3% 47 C.FR. § 36.604.

397 See infra para. 557 (seeking comment on the need to cap interstate access rates).
3% 47 C.ER. § 32.6720.

399 47 C.F.R. §§ 36.611(¢), 54.301, and 54.901.

31947 C.F.R. § 36.611(e).

311 Staff analysis of NECA 2010 USF Data Filing.

312 See Universal Service First Report and Order, 12 FCC Red at 8930, para. 283.
313 See id. at 12 FCC Red at 8930, para. 283.
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amount of corporate operations expense that may be recovered from HCLS.*'* Holding companies with
multiple operating companies in different study areas allocate their overhead costs among their study
areas. This creates incentives for such holding companies to arbitrarily allocate overhead to avoid the
corporate operations expense limitations for HCLS.

198.  To focus finite universal service funds more directly on investments in network build-out,
maintenance, and upgrades, we propose to eliminate the eligibility for recovery of corporate operations
expenses through HCLS, LSS, and ICLS. We seek comment on this proposal. We also seek comment on
alternatives to outright elimination of corporate operations expense as eligible for recovery, such as
limiting the amount of corporate operations expenses eligible for recovery at the holding company level,
rather than at the study area level. Such a proposal could eliminate potential gamesmanship in the
allocation of such expenses among commonly-owned study areas. We also seek comment on whether
there is any basis to permit recovery of such expenses for one program as opposed to another.

199.  Through operation of the indexed cap on HCLS, the overall amount of HCLS available to
carriers has decreased in recent years from $1.01 billion in 2009 to $906 million for 2011 due to the
decline in access lines.’”” As a result, each year, fewer dollars must be spread among qualifying carriers.
Reduction or elimination of corporate operations expense as an eligible expense for purposes of high-cost
loop support would enable more targeted and efficient use of these limited funds. First, it would reduce
the overall pressure for high-cost loop funds at the indexed cap. Second, it would result in more funds
being made available under the cap for direct support of investment and maintenance of facilities, without
changing the overall amount of HCLS.*'®

200.  With respect to LSS, we seek comment on the effect of reducing or eliminating corporate
operations expense as an eligible expense and whether that would have a material effect on current
recipients. Regarding ICLS, we seek comment on the effect on interstate rates or carriers’ opportunity to
earn the authorized interstate rate-of-return if corporate operations expense is reduced or eliminated as an
eligible expense for ICLS. Finally, should we reduce or eliminate the recovery of corporate operations
expense in one year, or implement a transition over a period of years, such as three years?

5. Limits on Reimbursable Operating and Capital Costs

201.  We propose to establish benchmarks for reimbursable operating and capital costs for rate-
of-return companies. Our proposal is based significantly on analysis submitted by the Nebraska Rural
Independent Companies.’"’

202.  Currently, rural rate-of-return carriers with high loop costs may have up to 100 percent of
their marginal loop costs above a certain threshold reimbursed from the federal universal service fund.
This produces two interrelated effects. First, carriers with high costs may further increase their loop costs

3% The Commission’s rules limit corporate operations expense to a monthly per-line amount developed from a
statistical study of data submitted by NECA in its annual filing. 47 C.F.R § 36.621(a)(4). Incumbent LECs with
less than 6,000 lines are allowed monthly corporate operations expense as much as $50,000 divided by the number
of access lines. 47 C.F.R § 36.621(a)(4)(ii))(A). For example, for 2009 operating results, one incumbent telephone
company with only 19 access lines, will be claiming $587 in corporate operations expense per-line per month for
purposes of calculating 2011 high-cost loop support. See NECA 2010 USF Data Filing. In other words, USF is
subsidizing the majority of the nearly $600 dollars in overhead per customer every month.

1% See Universal Service Fund, 2008 Submission of 2007 Data Collection Study Results by the National Exchange
Carrier Association, Inc. (Sep. 30, 2008); NECA 2010 USF Data Filing.

316 Even though our proposal eliminates the eligibility of corporate operations expense for high-cost loop support, it
is unlikely that, due to the operation of the indexed cap, total high-cost loop support would decrease.

317 See Letter from Thomas Moorman, Counsel to Nebraska Rural Independent Companies, to Marlene H. Dortch,
FCC, WC Docket Nos. 10-90, 05-337, GN Docket No. 09-51, Attachment (dated Jan. 7, 2011) (Nebraska Rural
Independent Companies Study).
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and recover the marginal amount entirely from USF, rather than from their customers. Second, carriers
that take measures to cut their costs to operate more efficiently may actually lose support to carriers that
increase their costs. These two effects may lessen incentives for some carriers to control costs and invest
rationally. It also shifts the responsibility of supporting these high-cost carriers to the federal jurisdiction,
and ultimately to consumers across the country.

203.  We propose to address these shortcomings in our current rules by capping the amount of
operating expenses (opex) and capital expenses (capex) that are reimbursable for universal service
purposes at specified levels that will allow ongoing, reasonable investment consistent with section 254.
Opex and capex amounts above the cap would be ineligible for reimbursement through universal service.
Because opex and capex have different drivers of cost, caps on each would need to be based on separate
analyses.”"® Specifically, we propose to use regression analyses to estimate appropriate levels of opex and
capex for each incumbent study area. Drivers of capex likely include factors such as density (area
density, e.g., homes per square mile; or linear density, e.g., homes per linear road mile), topography, and
soil type.””” Drivers of opex could include such line items as staff salaries, rent, and power costs. From a
modeling perspective, we could parameterize these costs in terms of quantities more easily modeled or
captured in data, such as plant investment (more plant investment being indicative of, for example, more
employees to operate and maintain operations) or the number of subscribers (e.g., as an indicator of
billing and customer care costs). In each case, the actual variables used and their weights would be
determined by standard statistical techniques. Given sufficient source data, we could potentially create
different regressions for operators of different size to capture scale effects. **°

204.  Under this proposal, a carrier would only be eligible for reimbursement from the HCLS
and ICLS mechanisms for capex and opex at or below a specified threshold. This proposal would
establish clear standards that could be evaluated in the context of compliance audits and other ongoing
Commission oversight.*! We seek comment on this proposal. It would also provide regulatory clarity
regarding appropriate expenses and investment, and enable companies to plan ahead for longer-term
investment. We note that under such a proposal, the Commission would retain the authority to conclude

318 See Omnibus Broadband Initiative, The Broadband Availability Gap: OBI Technical Paper No. 1, at 96 (April
2010) (OBI, Broadband Availability Gap); OBI; Broadband Assessment Model, Documentation, at 22-34; both
available at http://www.broadband.gov/plan/broadband-working-reports-technical-papers.html; see also Nebraska
Rural Independent Companies Study.

319 See Nebraska Rural Independent Companies Study. We note that Nebraska has successfully implemented a state
universal service fund that relies significantly on household density to determine support. See Nebraska Rural
Independent Companies July 12, 2010 Comments, at Attachment B.

2% Indeed, many rate-of-return carriers already effectively receive support based on a similar regression analysis
under the Commission’s average schedule rules, although we do not propose to use that methodology here. The
National Exchange Carrier Association (NECA) is an association that allows rate-of-return carriers to pool costs and
revenues for the purpose of filing common tariffs. Pursuant to sections 36.611, 36.612, and 36.613 of the
Commission’s rules, NECA also has responsibility for collecting loop cost data from all LECs and calculating
HCLS. 47 C.F.R. §§ 36.611-613.Some carriers, called average schedule carriers, do not routinely file their cost data
for either tariff settlement or universal service purposes. Instead, NECA annually proposes formulas to determine
settlements and HCLS. These formulas are derived from a regression analysis performed on cost data filed by non-
average schedule companies and a sample of average schedule companies. See National Exchange Carrier
Association, Inc. and Universal Service Administrative Company; 2010 Modification of Average Schedule Universal
Service Support Formulas; High-Cost Universal Service Support, WC Docket No. 05-337, Order, DA 10-2350 (rel.
Dec. 20, 2010); 2011 National Exchange Carrier Inc.’s Association Modification of the Average Schedule Universal
Service High-Cost Loop Support Formula, Docket No. 05-337 (filed August 24, 2010); National Exchange Carrier
Association Inc.’s 2010 Modification of Average Schedule Formulas, WC Docket No. 09-221 (filed December 23,
2009).

321 For a discussion of proposals related to oversight of high-cost universal service, see infra Section VIII.
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investment in a particular instance is not appropriate, even though within the benchmark. We seek
comment on this proposal.

205.  To follow such an approach, the Commission would need access to a source data set for
each analysis that is both reasonably representative of the carriers to whom we would apply its results,
and indicative of reasonable levels of costs. We seek comment on sources of availability of such data to
the Commission. In particular, we seek comment on the potential use of cost data from rate-of-return
carriers and/or the Rural Utilities Service for such an analysis, and whether such data would be
sufficiently representative. In addition, because we anticipate benefits from public input to any such data
collection and related analysis, we seek comment on ways to solicit and incorporate input from the public
in a way that is consistent with the timeline laid out for these reforms.

206.  We seek comment regarding the implementation details of such caps. What cost data
should be used in the regression analysis, and how often should it be updated? What cost drivers should
be considered for inclusion in the regression analysis? Are there benefits to a simpler formula, with fewer
variables (perhaps even one relying solely on density) over a more complex formula using more
variables? Would a cap of 110 percent of the estimated cost and investment provide a reasonable buffer
for carriers that have higher costs for reasons not captured in the formulas? Should the allowable
percentage above the benchmark be set higher or lower? We also seek comment regarding whether a
process should be created to permit carriers with higher costs to receive a greater amount of support
notwithstanding the cap based on a showing that their costs are justified for reasons not captured in the
formula. We also seek comment regarding whether additional allowances should be made for carriers
that have existing loans or other commitments that would make immediate implementation of the caps
unduly burdensome. Alternatively, we seek comment regarding whether some alternative means of cost
recovery should be permitted when a carrier’s expenses exceed the relevant benchmarks and how this
proposal would impact rates. We also seek comment on whether this proposal should be applied only to a
limited subset of expenses, such as corporate operations expenses, as opposed to all accounts.

207.  Finally, we seek comment on whether this proposal would be an effective method for
limiting the growth of ICLS and better distributing HCLS among rural carriers. We recognize that this
proposal to cap reimbursable expenses, in its application to ICLS, may affect some carriers’ opportunities
to recover the amounts that they currently do through interstate rates. Would such a change result in a
carrier receiving an amount from interstate access charges that would produce an inadequate return on its
interstate net investment? We seek comment on whether this proposal could be implemented solely by
modifying the Commission’s universal service rules, or whether the rate-of-return rules should be
amended as well to implement this proposal.

6. Limits on Total per Line High-cost Support

208.  We propose to adopt a cap on total support per line for all companies operating in the
continental United States.

209.  Although the current HCLS mechanism is capped in the aggregate, there is no cap on the
amount of high-cost loop support an individual incumbent LEC may receive. Further, there is no limit on
support either in the aggregate or for an individual incumbent LEC for ICLS and LSS. As shown in
Figure 12 below, for calendar year 2010, out of a total of approximately 1,442 incumbent LECs receiving
support, less than 20 incumbent LECs received more than $3,000 per line annually (i.e., more than $250
monthly) in high-cost universal service support.’*

3222010 Disbursement Analysis (forthcoming); USAC High-Cost Disbursement Tool.
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High-Cost Support per Loop by Study Area
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Figure 12

210.  We recognize that the cost of providing terrestrial phone service in some rural areas is
significant, and we reaffirm that universal service must truly be universal. But some companies with
fewer than 500 lines have received USF support for line, switching, and other costs in the last several
years ranging between $8,000 to over $23,000 per year per line, which translates into subsidies for local
phone service ranging from roughly $700 to nearly $2,000 per line per month.”> We recognize that there
may be unique circumstances in very high-cost areas justifying higher levels of support, and that not all
areas may be reachable by satellite offerings because of geographic or topographic limitations. But we
seek comment on whether requiring American consumers and small businesses, whose contributions
support universal service, to pay more than $3,000 annually or more than $250 per month for a single
home phone line is consistent with fiscally responsible universal service reform.

211.  As we move forward to transform the existing high-cost fund into the Connect America
Fund, it may be prudent to adopt as an interim step a cap on total annual support per line. When universal
service support for a carrier exceeds the cap, there would be a rebuttable presumption that the costs
associated with the support above the cap are ineligible for recovery through universal service. We seek
comment on this proposal and the level of the total per line cap amount (e.g., $3,000 per line annually).
In setting the level of the cap in total support per line, should we take into account the equivalent cost of
satellite voice and/or broadband service? We also seek comment on what would be a reasonable
transition period from the current unlimited per-line support to the limited per-line support. For instance,
should we implement this proposal in one year, or implement a transition over a period of years, such as
three years? Should there be an exception for carriers serving Tribal lands in addition to carriers
operating outside of the continental United States?

3 1d. On average, incumbent LECs operating less than 500 lines receive approximately $1,148 per-line in high-cost
support annually.
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212.  We also seek comment on the application of a total per-line cap to each universal service
mechanism. For example, if the per-line cap is $3,000 and an incumbent LEC would have received, prior
to the application of a cap, $2,400, $1,000, and $600 ($4,000 total) in HCLS, LSS (or combined LHCS),
and ICLS, respectively, how would the reduction in support be applied to each high-cost support
mechanism? Should each mechanism be reduced by its relative percentage to the total pre-cap high-cost
support?’** Alternatively, should an order of precedence for reducing support be established, e.g., first
HCLS would be reduced, then LSS, and then ICLS until the necessary reduction is attained?

213.  We also seek comment on whether we should develop separate per-line caps for each
universal service mechanism. Because 25 percent of total common line costs are allocated to the
interstate jurisdiction and recovered through SLCs and ICLS, while carriers with costs per loop exceeding
150 percent of the NACPL qualify for the 75 percent recovery rate under the HCLS formula, the federal
fund bears most of the burden to ensure these carriers satisfy their revenue requirements.’> We are
concerned that, absent some limit in federal support, carriers lack adequate incentives to curb costs.
Should we impose per-line caps on LSS and HCLS to limit the amount of costs that can be shifted to the
interstate jurisdiction through these mechanisms? If we were to take such action, how would companies
recover such costs?

214.  We seek comment on whether an incumbent LEC whose current per-line support is above
the cap should be able to make a showing that additional support is in the public interest. Specifically we
seek comment on what criteria should be applied when considering the request and whether the
availability of less costly satellite voice service (or voice and broadband service) is a sufficient criterion to
establish that additional support is not in the public interest. We also seek comment on whether such a
showing should include the following additional information about that carrier:

e Density characteristics of the study area including total square miles, subscribers per square
mile, route miles, subscribers per route mile, or any other characteristics that contribute to the
study area’s high costs. We propose to include this information because physical attributes of
a study area are likely a primary driver of costs per line.**

e How unused or spare equipment or facilities is accounted for by providing the Part 32
account and Part 36 separations category this equipment is assigned to. We propose to
include this information because plant held for future use is not eligible for support.’”’

e Specific details on the make-up of corporate operations expenses such as corporate salaries,
the number of employees, the nature of any overhead expenses allocated from affiliated or
parent companies, or other expenses. We propose include this information because corporate
operations expense is highly discretionary.’®

e All local rate plans including local, long distance, Internet, video, and wireless package plans.
We propose to include this information because rural rates should be comparable and not
significantly less than urban rates if the incumbent LEC is eligible for support.

e A list of services other than traditional telephone services provided by the universal service
supported plant, e.g., video, Internet, and the percentage of the study area’s telephone

324 Using this methodology, HCLS, LSS and ICLS would each absorb 60%, 25% and 15%, respectively, of the
$1,000 in excess of the per-line cap of $3,000.

32 When costs per loop exceed 150% of the NACPL, carriers currently receive 100% recovery of incremental costs
from the combination of jurisdictional separations (25% of costs) and high-cost loop support (75% of costs). 47
C.F.R. §§ 36.154(c) and 36.631(c)(2).

326 See supra para. 203 (discussing cost drivers).
2747 CFR. §36.611.

328 See supra para. 197.
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subscribers that take these additional services. We propose to include this information to
determine the extent of cross-subsidization to competitive services, if any.

e Procedures for allocating shared or common costs between incumbent LEC regulated
operations and competitive operations. We propose to include this information to verify that
competitive operations are allocated a fair share of shared or common costs.

e Audited financial statements and notes to the financial statements, if available, and otherwise
unaudited financial statements for the most recent three fiscal years. Specifically, the cash
flow statement, income statement and balance sheets. We propose to include this information
to verify that rates of return, cash flow and net income are sufficient to service any
outstanding debt.

215.  We also seek comment on the effect on interstate rates or the incumbent LEC’s ability to
earn the authorized interstate rate-of-return should ICLS support be reduced because of an application of
a cap on total support. Should we re-examine the 11.25 percent rate-of-return for any company over that
cap to determine whether the imposition of such a cap would prevent it from earning its authorized rate-
of-return? Should we lower the authorized rate of return for any such carrier?

B. Reducing Barriers to Operating Efficiencies

216.  We propose specific changes to our current processes and rules to remove obstacles to
increasing the operational efficiencies of incumbent LECs. Specifically, we propose to streamline the
study area waiver process to facilitate the transfer and acquisition of exchanges and consider in our public
interest inquiry whether granting such a waiver would result in beneficial consolidation. We also propose
to revise section 54.305 to strike a better balance between discouraging carriers from acquiring exchanges
solely to increase universal service support and encouraging carriers to invest in modern communications
networks. We seek comment on these proposals.

217.  Our current universal service rules may have the unintended consequence of discouraging
beneficial consolidation of small carriers by subsidizing inefficient operating structures and limiting the
ability of small companies to acquire and upgrade lines from other providers that have little interest in
serving rural markets. As noted above, in 2010, there were 1,150 incumbent rate-of-return operating
companies (owned by 754 incumbent telephone holding companies), the vast majority of which are also
rural carriers eligible to receive HCLS.”” Although we recognize the benefits of local firms serving local
markets, it may not serve the public interest for consumers across the country to subsidize the cost of
operations for so many very small companies, when those companies could realize cost savings through
implementation of efficiencies of scale in corporate operations that would have little impact on the
customer experience.

1. Study Area Waiver Process

218. A study area is the geographic territory of an incumbent LEC’s telephone operations.
The Commission froze all study area boundaries effective November 15, 1984.**° The Commission took
this action to prevent incumbent LECs from establishing separate study arecas made up only of high-cost
exchanges to maximize their receipt of high-cost universal service support. A carrier must therefore
apply to the Commission for a waiver of the study area boundary freeze if it wishes to transfer or acquire
additional exchanges.”"

%% 2010 Disbursement Analysis (forthcoming); USAC High-Cost Disbursement Tool.

30 See MTS and WATS Market Structure, Amendment of Part 67 of the Commission’s Rules and Establishment of a
Joint Board, CC Docket Nos. 78-72, 80-286, Decision and Order, 50 Fed. Reg. 939 (1985) (Part 67 Order). See
also 47 C.F.R. Part 36, App.

31 Part 67 Order at para. 1.
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219.  The Commission’s current procedures for addressing petitions for study area waiver
require the Wireline Competition Bureau to issue an order either granting or denying the request. Most
petitions for study area waiver are routine in nature and are granted as filed without modification.
Nevertheless, the current rules require the issuance of an order granting the request. To more efficiently
and effectively process petitions for waiver of the study area freeze, we propose to streamline the process.
We propose a process similar to the Bureau’s processing of routine section 214 transfers of control
applications.”” The section 214 process deems the application granted, absent any further action by the
Bureau, on the 31st day after the date of the public notice listing the application as accepted for filing as a
streamlined application.**

220.  We propose that upon receipt of a petition for study area waiver, a public notice shall be
issued seeking comment on the petition. As is our normal practice, comments and reply comments would
be due 30 and 45 days, respectively, after release of the public notice. Under this streamlined proposal,
rather than the requirement for the issuance of an order granting the petition for waiver, the waiver would
be deemed granted 60 days after the reply comment due date absent any further action by the Bureau.
Additionally, any study area waiver related waiver requests that petitioners routinely include in petitions
for study area waiver, which we routinely grant, would also be deemed granted after the 60 day period.”*
Should the Bureau have concerns with any aspect of the petition for study area waiver, however, the
Bureau would issue a subsequent public notice stating that the petition will not be deemed granted 60
days after the reply comment due date and is subject to further analysis and review. We seek comment on
this proposal.

221.  In evaluating petitions seeking a waiver of the rule freezing study area boundaries, the
Commission currently applies a three-prong standard: (1) the change in study area boundaries must not
adversely affect the universal service fund; (2) the state commission having regulatory authority over the
transferred exchanges does not object to the transfer; and (3) the transfer must be in the public interest.**
In evaluating whether a study area boundary change will have an adverse impact on the universal service
fund, the Commission historically has analyzed whether a study area waiver would result in an annual
aggregate shift in an amount equal to or greater than one percent of high-cost support in the most recent
calendar year.”® The Commission began applying the one-percent guideline in 1995 to limit the potential
adverse impact of exchange sales on the overall fund, and partially in response to the concern that,
because high-cost loop support was capped, an increase in the draw of any fund recipient necessarily

3247 C.FR. §§ 63.03-04.
3347 C.ER. § 63.03.

34 Typically, petitions for study area waivers also include a request for waiver of section 69.3(e)(11) of the
Commission’s rules to include any acquired lines in the NECA pool or a request to remain an average schedule
company after an acquisition of exchanges. 47 C.F.R. §§ 69.3(e)(11) and 69.605(c). Requests for waiver of section
54.305 are not routinely granted because such requests require a high degree of analysis. See United Telephone
Company of Kansas, United Telephone of Eastern Kansas, and Twin Valley Telephone, Inc., Joint Petition for
Waiver of the Definition of “Study Area” Contained in Part 36 of the Commission’s Rules; Petition for Waiver of
Section 69.3(e)(11) of the Commission’s Rules, Petition for Clarification or Waiver of Section 54.305 of the
Commission’s Rules, CC Docket No. 96-45, Order, 21 FCC Red 10111, 10117, n. 45 (Wireline Comp. Bur. 2006)
(United-Twin Valley Order).

3 See, e.g., US WEST Communications, Inc., and Eagle Telecommunications, Inc., Joint Petition for Waiver of the
Definition of “Study Area” Contained in Part 36, Appendix-Glossary of the Commission’s Rules, AAD 94-27,
Memorandum Opinion and Order, 10 FCC Red 1771, 1772, para. 5 (1995) (PTI/Eagle Order).

336 See id. at 1774, paras. 14-17; see also US WEST Communications, Inc., and Eagle Telecommunications, Inc.,
Joint Petition for Waiver of “Study Area” Contained in Part 36, Appendix-Glossary of the Commission's Rules, and
Petition for Waiver of Section 61.41(c) of the Commission's Rules, AAD 94-27, Memorandum Opinion and Order on
Reconsideration, 12 FCC Rcd 4644 (1997).
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would reduce the amounts that other LECs receive from that support fund.*” After the Commission
adopted its current “parent trap” rule limiting companies that acquire lines from another company from
realizing additional high-cost support, section 54.305, it continued to apply the one-percent guideline to
detern}gige the impact on the universal service fund in light of the adoption of safety valve support and
ICLS.

222. At the time the one-percent guideline was implemented in 1995, the Universal Service
Fund consisted of high-cost loop support for incumbent LECs.”*’ The annual aggregate high-cost loop
support at the time of the establishment of the one-percent guideline was approximately $745 million.**’
The threshold for determining an adverse impact at that time, therefore, was approximately $7.45 million.
Subsequently, the Telecommunications Act of 1996 directed the Commission to make universal service
support explicit, rather than implicitly included in interstate access rates.>*' As a result, over the next few
years the Commission created universal service high-cost support mechanisms for local switching,
interstate common line access, and interstate access.**

223.  The expansion of universal service high-cost support to include additional mechanisms,
pursuant to the 1996 Act, significantly increased the base from which the one-percent guideline is applied
with respect to determining whether a study area waiver would result in an adverse effect on the fund.
Currently, annual aggregate high-cost support for all mechanisms is approximately $4.3 billion.** One-
percent of $4.3 billion is $43 million. The study area waiver with the greatest estimated impact on
universal service support in the past several years was the United-Twin Valley Order where the estimated
increase ir314§uppon was $800,000 or only approximately 2% of the current $43 million one-percent
threshold.

224.  Continuing to apply the one-percent guideline in this manner is unlikely to shed any
insight on whether a study area waiver should be granted. It is implausible that any study area waiver
could exceed the one-percent of aggregate universal service support.’*> Moreover, the cumulative impact

337 See PTI/Eagle Order, 10 FCC Red at 1773, para. 13.
338 See infra note 346.

39 See PTI/Eagle Order, 10 FCC Red at 1773, para. 17; 47 C.F.R. § 36.601-631. Although dial equipment minute
(DEM) weighting and other implicit support flows were present in the Commission’s rules at the time, only high-
cost loop support was considered for the purposes of the one-percent rule.

%0 See Universal Service Fund 1997 Submission of 1996 Study Results by the National Exchange Carrier
Association, Tab 11, page 225 (October 1, 1997). This filing included five years of historical data. High-cost loop
payments for 1995 were based on 1993 cost and loop data.

3! Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (1996) (the 1996 Act). The 1996 Act
amended the Communications Act of 1934. 47 U.S.C. §§ 151, et seq. 47 U.S.C. § 254(e) (“Any such [universal
service] support should be explicit and sufficient to achieve the purposes of this section.”).

247 C.F.R. §§ 54.301, 54.901-904, and 54.800-809. Forward-looking high-cost model support was also
implemented to provide support to non-rural incumbent LECs, however, but not as a result of the statute’s
requirement that all support be explicit. 47 C.F.R. § 54.309.

3 See USAC 2Q 2011 Filing at Appendices at HCO1.

3% See United Telephone Company of Kansas, United Telephone of Eastern Kansas, and Twin Valley Telephone,
Inc., Joint Petition for Waiver of the Definition of “Study Area” Contained in Part 36 of the Commission’s Rules;
Petition for Waiver of Section 69.3(e)(11) of the Commission’s Rules, Petition for Clarification or Waiver of Section
54.305 of the Commission’s Rules, CC Docket No. 96-45, Order, 21 FCC Red 10111 (Wireline Comp. Bur. 2006)
(United-Twin Valley Order).

5 Historically, rural incumbent LECs have been the buyers of telephone exchanges from non-rural incumbent LECs
in most study area waiver transactions. Currently, the greatest amount of support any one rural incumbent LEC
receives is $39 million. See Universal Service Administrative Company, Federal Universal Service Support
(continued....)
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on the Fund of granting a series of waivers that each individually had slightly less than a one percent
impact could be significant. We therefore propose to eliminate the one-percent guideline as a measure of
evaluating whether a study area waiver will have an adverse impact on the universal service fund.

Instead, we propose to focus our evaluation on the public interest benefits of the proposed study area
waiver including: (1) the number of lines at issue; (2) the projected universal service fund cost per line;
and, (3) whether such a grant would result in consolidation of study areas that facilitates reductions in cost
by taking advantage of the economies of scale, i.e., reduction in cost per line due to the increased number
of lines. We seek comment on this proposal.

2. Revising the “Parent Trap” Rule, Section 54.305

225.  Section 54.305(b) of the Commission’s rules provides that a carrier acquiring exchanges
from an unaffiliated carrier shall receive the same per-line levels of high-cost universal service support
for which the acquired exchanges were eligible prior to their transfer.*** The Commission adopted
section 54.305 to discourage a carrier from placing unreasonable reliance upon potential universal service
support in deciding whether to purchase exchanges or merely to increase its share of high-cost universal
service support.*"’

226.  To encourage carriers subject to the requirements of section 54.305 of the Commission’s
rules to invest in modern communications networks in unserved areas, we propose to eliminate
immediately the applicability of section 54.305 in those instances when the study area waiver order was
adopted five or more years ago and when a certain minimum percentage of the acquired lines, e.g., 30%,
are unserved by 768 kbps broadband, as indicated on NTIA’s broadband map and/or our Form 477 data
collection. For those carriers subject to the requirements of section 54.305 where the implementing order
(Continued from previous page)
Mechanism, Fund Size Projection for the First Quarter 2011, Table HCO1 (Nov. 2, 2010). It is highly improbable
that any study area waiver transaction could cause an increase in universal service support approaching the current
$43 million threshold given that the rural incumbent LEC receiving the greatest amount of annual support receives
less than $43 million. Further, section 54.305 of the Commission’s rules currently limits high-cost loop support and
local switching support for the acquired exchanges to the same per-line support levels for which the exchanges were
eligible prior to their transfer. See 47 C.F.R § 54.305.

36 47 C.F.R. § 54.305(b). This rule applies to high-cost loop support and local switching support. A carrier’s
acquired exchanges, however, may receive additional support pursuant to the Commission’s “safety valve”
mechanism for additional significant investments. See 47 C.F.R. § 54.305(d)-(f). Since 2005, safety valve support
has ranged from an annual low of $700,000 to a projected high of $6.2 million for 2011. See 2010 Universal
Service Monitoring Report at Table 3.8; USAC 2Q 2011 Filing, Appendices at HCO1. A carrier acquiring
exchanges also may be eligible to receive ICLS, which is not subject to the limitations set forth in section 54.305(b).
See 47 C.F.R. § 54.902.

37 See Universal Service First Report and Order, 12 FCC Red at 8942-43. Prior to the adoption of section 54.305
of the Commission’s rules, the Common Carrier Bureau had approved several study area waivers relying on
purported minimal increases in universal service support, and later the acquiring carriers subsequently received
significant increases in universal service support. For example, in 1990 the Bureau approved a study area waiver in
order to permit Delta Telephone Company (Delta) to change its study area boundaries in conjunction with its
acquisition of Sherwood Telephone Company (Sherwood). Delta stated in its petition for waiver that it did not
currently receive universal service support while Sherwood only received $468 for 1989, and Delta stated that the
acquisition would not skew high cost support in Delta’s favor. The Bureau concluded that the merging of the two
carriers could not have a substantial impact on the high cost support program. After completion of the merger,
Delta’s support grew from $83,000 in 1991 to $397,000 in 1993. See Delta Telephone Company, Waiver of the
Definition of “Study Area” contained in Part 36, Appendix-Glossary, of the Commission’s Rules, AAD 90-20,
Memorandum Opinion and Order, 5 FCC Red 7100 (Com. Car. Bur. 1990). In another example, in the US West and
Gila River Telecommunications, Inc. (Gila River) study area waiver proceeding, Gila River’s high-cost support
escalated from $169,000 to $492,000 from 1992 to 1993. See US West Communications and Gila River
Telecommunications, Inc., Joint Petition for Waiver of the Definition of “Study Area” contained in Part 36,
Appendix-Glossary, of the Commission’s Rules, AAD 91-2, Memorandum Opinion and Order, 7 FCC Rcd 2161
(Com. Car. Bur. 1992).
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was adopted less than five years ago, we propose to eliminate the applicability of section 54.305 five
years after the adoption of the implementing order, if a specified minimum percentage of housing units in
the service area are unserved by broadband. What would be the appropriate trigger for elimination of the
parent trap rule in this instance? For study area waivers granted subsequent to this order, we propose that
the requirements of section 54.305 expire five years after the adoption of the related study area waiver
order and if the area has the minimum designated percentage of unserved housing units by broadband.
We propose that safety valve support will continue to be available while the requirements of section
54.305 are in force.”*® However, if the applicability of section 54.305 is eliminated for any carrier, that
carrier would no longer eligible for safety valve support.

227.  We seek comment on this proposal, including an appropriate minimum percentage of
unserved households. We recognize that these proposals essentially trade the opportunity for some
incumbent LECs to increase their universal service support in exchange for the potential efficiency
benefits of consolidation, i.e., some carriers, by increasing efficiencies due to consolidation may reduce
total company costs and increase net income, while reducing the need for universal service support.**’

We specifically seek comment regarding whether these efficiency benefits are likely to be sufficient to
outweigh the potential loss in universal service support. Finally, we note that some rural incumbent LECs
receive support pursuant to section 54.305 that would otherwise not receive any support or would receive
lesser support based upon their own costs.** We seek comment on modifying section 54.305 to eliminate
this unintended consequence. Specifically, seek comment on revising section 54.305 so that rural
incumbent LECs, subject to section 54.305 of the Commission’s rules, would receive either the lesser of
the support pursuant to section 54.305 or the support based on their own actual costs.

C. Transitioning IAS to CAF

228.  We seek comment on transitioning amounts from Interstate Access Support for price cap
carriers to the CAF beginning in 2012, over a period of a few years.””’ We also seek comment on
transitioning amounts from IAS for competitive ETCs to the CAF on the same schedule as proposed for
price cap carriers.*>

1. Background

229.  1AS is a high-cost program that historically has supported a portion of the local loop, the
facility to the end user that delivers both interstate and intrastate services. It acts to reduce the amount of
revenues that price cap carriers need to recover from end users and other carriers to meet their allowable
interstate revenues.’> It was expressly designed to keep regulated voice rates affordable.

8 See supra note 346.

* The existing cap on total high-cost loop support for rural carriers would continue to apply.

330 Staff analysis of NECA 2010 USF Data Filing and USAC 2Q 2011 Filing. See supra para. 286.
31 See Appendix A, section 54.807.

32 See id.

33 Price cap regulation focuses primarily on rates incumbent LECs may charge and the revenues they may generate
from interstate access services. See LEC Price Cap Order, 5 FCC Rcd at 6787, para. 2. The price cap system was
intended to create incentives for LECs to reduce costs and improve productivity while maintaining affordable rates
for consumers through caps on prices. /d. Although initial price cap rates were set equal to the rates LECs were
charging under rate-of-return regulation, the rates of price cap LECs have been limited ever since by price indices
that have been adjusted annually pursuant to formulas set forth in the Commission’s Part 61 rules. See Access
Charge Reform, Price Cap Performance Review, Low-Volume Long Distance Users, Federal-State Joint Board on
Universal Service, CC Docket Nos. 96-262, 94-1, 99-249, and 96-45, Order on Remand, 18 FCC Rcd 14976, 14978,
para. 4 (2003) (CALLS Remand Order).
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230.  The Commission created IAS as part of the May 2000 CALLS Order, a five-year
transitional interstate access and universal service reform plan for price cap carriers.”* The CALLS Order
lowered interstate common line access rates and replaced the reduced revenues with increased subscriber
line charges and IAS.**® The Commission initially sized IAS in 2000 at $650 million annually, to offset
the reductions in the interstate access charges of price cap carriers.”® In 2003, the Commission, on
remand, further explained why $650 million was the appropriate size of the mechanism.”’ The
Commission specifically noted that it could adjust the amount of IAS upward or downward, as warranted,
at the end of the five-year transition period adopted in the CALLS Order.*™® At the end of the five-year
period, however, the Commission did not take further action to re-examine whether this was an
appropriate level of IAS.

231.  Inthe 2008 Interim Cap Order, the Commission capped IAS for incumbent LECs at the
amount incumbent LECs were eligible to receive in March 2008, indexed to line growth or loss by
incumbent LECs, and separately capped IAS for competitive ETCs at the amount they were eligible to
receive in March 2008.*° In 2010, incumbent price cap carriers received IAS disbursements totaling
$458 million for serving 187 study areas, while competitive ETCs received IAS disbursements totaling
$88 million.”® The three largest recipients of IAS for incumbents at the holding company level received
a total of $307 million.®' The average amount of IAS disbursed to incumbent carriers in 2010 was $0.44
per eligible line per month.***

232.  Inthe USF Reform NOI and NPRM, the Commission sought comment on the National
Broadband Plan recommendation to eliminate IAS, and the timeline for doing so.”® Although many
commenters supported the elimination of the IAS mechanism,’® several argued that IAS should not be
eliminated without a reasoned basis and adequate replacement of revenues.’® No commenter, however,

3% CALLS Order, 15 FCC Rcd. at 12964, para. 1.
35 Id. at 12974-75, para. 30.

3% 1d. at 13046, para. 202; see TOPUC, 265 F.3d at 327-28. The Commission found $650 million to be a reasonable
amount that would provide sufficient, but not excessive, support. CALLS Order, 15 FCC Rcd at 13046, para. 202.
It observed that a range of funding levels might be deemed “sufficient” for the purposes of the 1996 Act, and that
“identifying an amount of implicit support in our interstate access charge system is an imprecise exercise.” Id. at
13046, para. 201 (“The various implicit support flows (e.g., business to residential, high-volume to low-volume, and
geographic rate averaging) are not easily severable and quantifiable. Moreover, the competitive pricing pressures
present during this transitional period between monopoly and competition present additional complexities in
identifying a specific amount of implicit support.”).

37T CALLS Remand Order, 18 FCC Red at 14983-96, paras. 13-33.
% Id. at 14995, para. 31.

% High -Cost Universal Service Support; Federal-State Joint Board on Universal Service, WC Docket No. 05-337,
CC Docket No. 96-45, Order, 23 FCC Rcd 8834 (2008) (Interim Cap Order).

392010 Disbursement Analysis (forthcoming); USAC High-Cost Disbursement Tool. This amount does not include
any IAS amounts going to competitive ETCs that are affiliated with wireline incumbent carriers. It also does not
include any frozen Interstate Common Line support received by carriers serving 105 study areas that have converted
to price cap regulation since the adoption of the CALLS Order.

31 See id. These numbers do not include support received by competitive ETC affiliates of price cap carriers.
362 See id. We note that the Commission’s IAS formula does not provide support to all eligible lines.
363 USF Reform NOI/NPRM, 25 FCC Red at 6680-81, paras. 57-58.

3% Comments of Missouri Public Service Commission, WC Docket Nos. 10-90, 05-337, GN Docket No. 09-51, at 7
(filed July 9, 2010); NCTA July 12, 2010 Comments at 13.

% See, e.g., AT&T July 12,2010 Comments 22-23; USTA July 12, 2010 Comments at 16-17; Windstream July 12,
2010 Comments at 38-40.
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including those commenters arguing against [AS’s elimination, provided data or analysis demonstrating
that IAS continues to be necessary to address its original intended purpose of maintaining affordable
voice service, or that IAS is an efficient, effective, or accountable mechanism for advancing broadband in
high-cost areas of America.’®®

2. Discussion

233.  Asnoted above, IAS was a component of the transitional CALLS Plan, which has lasted
long past its intended five-year lifespan. Although several commenters argue generally that the
Commission should designate successor funding sources,’ they have not established in the record that
such support is needed to ensure the provision of voice service at reasonable rates. Commenters have
failed to provide specific information identifying particular geographic areas in which people would no
longer have access to voice capability at affordable and reasonably comparable rates as a result of this
proposed rule change and/or quantifying the extent of potential rate impact on consumers if IAS were
eliminated. Moreover, in its current form, IAS is not focused on broadband, recipients are not required to
use the funding to deploy broadband, and there is no mechanism to ensure that funds in fact are used to
build broadband in unserved areas. IAS was designed to be a complement to price cap carriers’ interstate
end-user rates and other access charges, and provides a source of revenues for price cap carriers serving
voice customers, but not broadband-only customers. As a result, IAS does not appear necessary to
provide voice service at affordable and reasonably comparable rates and does not appear to be effectively
structured to promote broadband deployment. We therefore propose to transition IAS to the CAF, where
funding can be better targeted to areas requiring additional investment to support modern communications
networks that provide voice and broadband service. We note that current [AS recipients would be eligible
to compete for CAF support pursuant to the rules proposed below.’® Alternatively, should such funding
be used to reduce the size of the Fund? If so, how would that impact our near-term and long-term goals
for reform?

234.  Incumbent ETCs. Building on the record developed in the USF Reform NOI/NPRM, we
now propose to transition IAS to the CAF over a period of a few years, beginning in 2012. Specifically,
we seek comment on whether the IAS funding level for incumbent carriers adopted in the /nterim Cap
Order should be capped in 2012 at 50 percent of the 2011 IAS cap amount and then eliminated in 2013,
or whether it should be transitioned to the CAF more gradually to help further minimize disruption to
service providers. Alternatively, we seek comment on whether the transition should be accomplished
more slowly for certain types of recipients (e.g., mid-sized carriers). We also note that below we seek
comment on potential intercarrier compensation revenue recovery from the federal universal service fund,
subject to meeting certain standards.*®

235. We seek comment on the specific timeframe for implementing the elimination of the IAS
rules and any associated changes to the Commission’s pricing rules. What is a reasonable transition for
price cap carriers to operationalize any changes necessary to address the IAS reduction? Would the
appropriate transition period differ in the event that price cap carriers replace the IAS revenue, in whole
or in part, with revenues from other sources, such as SLCs or other access rates? Should the Commission
consider transitioning IAS more rapidly, for instance in a single year? If so, what would the
consequences be of doing so and would the benefits of freeing additional funding in the near term for the
CAF outweigh any potential negative consequences? We also seek comment on whether additional rule

3% See AT&T July 12, 2010 Comments 22-23; USTA July 12, 2010 Comments at 16-17; Windstream July 12, 2010
Comments at 38-40.

37 See AT&T July 12, 2010 Comments 22-23; USTA July 12, 2010 Comments at 16-17; Windstream July 12, 2010
Comments at 38-40.

368 See infra Section VII.

3%9 See infra Section XIV.
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changes must be made to implement this proposal, and ask that commenters identify the specific changes
that should be made. For example, a price cap carrier typically would be permitted to make an exogenous
adjustment to its price cap indices (which are used to set access rates including SLCs) when a regulatory
change materially affects its ability to recover its permitted revenues. We seek comment regarding
whether there is any basis under the Commission’s price cap rules for concluding that an exogenous
adjustment should not be permitted due to the transitional reduction in IAS. Are there any showings, in
addition to the loss of IAS, that a price cap carrier should be required to make in order to be permitted an
exogenous adjustment? For example, should a price cap carrier be required to show that it has not
realized productivity gains since the introduction of the CALLS plan sufficient to offset any
corresponding loss of IAS in the future?

236.  To the extent an exogenous adjustment to price cap indices is permitted, we seek
comment on the ramifications under our existing rules and in light of our proposals for intercarrier
compensation reform set forth more fully below.””® We also seek comment on whether the Commission
should adopt a productivity factor or other adjustment to the X-factor that could be targeted to partially or
wholly offset exogenous adjustments associated with the transition of IAS.>”" We note that price cap
regulation schemes typically provide some mechanism for sharing the benefits of productivity gains with
ratepayers.”’> Prior to the CALLS Order, the Commission included a productivity adjustment to the price
cap indices to ensure that such savings would be shared.””> The CALLS Order did not include a
productivity-related adjustment, providing instead a transitional X-factor designed simply to targeted
lower rates.”™ Although not a productivity adjustment, this transitional X-factor provided some consumer
benefit to the extent it achieved lower targeted rates. After the targeted rates were achieved, however, the
X-factor was set equal to inflation and provided no additional consumer benefit, productivity-related or
otherwise.”” As with the IAS mechanism, the X-factor adopted in the CALLS Order was a transitional
part of the five-year CALLS plan. We seek comment regarding whether a productivity factor or similar

3% To the extent that a price cap carrier could not recover its allowable revenues through SLCs and IAS, the CALLS
Order permitted price cap carriers to recover the remainder of its allowable revenues through two charges paid by
interexchange carriers: the multiline business presubscribed interexchange carrier charge (MLB PICC)—a flat per-
line charge assessed on the interexchange carrier to whom the customer is presubscribed, and the carrier common
line (CCL) charge—a per-minute charge assessed on interstate interexchange traffic. The Commission capped the
MLB PICC at $4.31 per line per month and permitted recovery of the CCL charge only to the extent that a price cap
carrier could not recover its allowable revenues through SLCs, IAS, and MLB PICCs.

7! We note that past price cap performance reviews have, in addition to raising the productivity factor, reduced the
price cap index to reflect that productivity increases had been higher than the productivity factor in the previous
period. See Price Cap Performance Review for Local Exchange Carriers, CC Docket No. 94-1, First Report and
Order, 10 FCC Rcd 8961, 9053-54, para. 209 (1995); Price Cap Performance Review for Local Exchange Carriers,
Fourth Report and Order in CC Docket No. 94-1 and Second Report and Order in CC Docket No. 96-262, 12 FCC
Red 16642, 16645, para. 1 (1997).

32 David E.M. Sappington, Price Regulation, in Handbook of Telecommunications Economics, Vol. 1225, 231,
248-53 (Martin E. Cave et al. eds., 2002).

33 See CALLS Remand Order, 18 FCC Red at 14997-98, para. 35.
3 CALLS Order, 15 FCC Red at 13028-29, paras. 160-63.

37 See id., 15 FCC Red at 13028-29, paras. 160-63. Because price cap carriers reached their target rates at different
times, the inflation-only X-factor took effect at different times for different price cap carriers. In the CALLS
Remand Order, the Commission concluded that price cap carriers serving 36 percent of total nationwide price cap
access lines had achieved their target rates by their 2000 annual access filing. CALLS Remand Order, 18 FCC Red
at 15002, para. 43, 15010-13, App. B. By the 2001 annual accessing filings the number grew to carriers serving 75
percent of total access lines, and by the 2002 annual access filings, carriers serving 96 percent of total access lines
had achieved their target rates. Id. As a result, price cap carriers serving nearly all price cap access lines have had
no reductions to their price cap indices, productivity-related or otherwise, since 2002, and some price cap carriers
have had no reductions in ten years.
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adjustment is an appropriate part of the post-CALLS plan access rate structure. If so, how should the
productivity factor be determined? We request that commenters provide detailed analysis supported with
specific data, if available to them, or identify data that would be necessary to support the analysis, if the
data is not available to them. We also invite commenters to submit alternative proposals or analyses
regarding the consequences of IAS phase out.

237.  Competitive ETCs. We propose to transition IAS for competitive ETCs on the same
schedule adopted for incumbent price cap carriers.””® We note that the Commission’s IAS rules were
designed initially to provide incumbents and competitive ETCs with the same per-line level of support.
Although the Commission’s actions in the Interim Cap Order — subjecting IAS to separate caps for
incumbent price cap carriers and competitive ETCs and capping high-cost universal service support for
competitive ETCs generally — to some extent disrupted the identical support relationship, it is difficult to
justify continuing to provide this type of support to competitive ETCs when it no longer exists for
incumbent carriers. In addition, the calculation of IAS for competitive ETCs depends significantly on
data filed by incumbent recipients of IAS.*”® As a practical matter, it is likely to be administratively
difficult to continue to provide IAS to competitive ETCs without the continuing participation of
incumbent price cap carriers. We seek comment on this proposal.

377

238.  Redirecting IAS to Broadband. Carriers receiving IAS today are not required to use such
funding to deploy broadband-capable networks; however, in some instances it may be a significant source
of revenue for carriers that have ongoing broadband deployment plans. Moreover, we recognize that in
some states, a significant portion of high-cost support is IAS. We seek comment on designing the CAF in
a way that enables support associated with the IAS phase down for incumbent carriers to be reserved for
the same state in the CAF mechanism. In other words, under this alternative, any state whose carriers
receive IAS now would receive at least the same amount of CAF support in the future. The CAF support
would otherwise be subject to all other rules and obligations associated with the CAF, and there would be
no guarantee that the same carrier that received IAS would receive CAF. We seek comment on this
proposal.

239.  Legal Authority. We believe the Commission has authority to transition IAS for both
incumbents and competitive ETCs as part of the broader transition of moving all support to the CAF. The
Commission generally has authority to establish a transition plan in a manner that will minimize market
disruptions.”” Federal courts have consistently “deferred to the Commission’s decisions to enact interim
rules based on its predictive judgment that such rules were necessary to preserve universal service,”*
and have specifically deferred “to the agency’s reasonable judgment about what will constitute
‘sufficient’ support during the transition period from one universal service system to another.”®" We
seek comment on this issue.

240.  We do not believe that transitioning these forms of support would implicate the Fifth
Amendment’s Takings Clause. When Congress creates a benefit program, it is free to alter or eliminate

376 Below, we also seek comment on transitioning all competitive ETC support received pursuant to the identical
support rule to the CAF. See infra Section VI.D.

37 See 47 C.F.R. §54.807.
7 See generally 47 C.F.R. §§ 54.800-807.

37 See, e.g., Rural Cellular, 588 F.3d at 1105-06; Competitive Telecommunications Ass’n v. FCC, 309 F.3d 8, 14
(D.C. Cir. 2002); ACS of Anchorage, Inc. v. FCC, 290 F.3d 403, 410 (D.C. Cir. 2002); Alenco, 201 F.3d at 616;
TOPUC, 183 F.3d at 437; Competitive Telecommunications Ass’n v. FCC, 117 F.3d 1068, 1073-75 (8th Cir. 1997);
MCI Telecommunications Corp. v. FCC, 750 F.2d 135, 141 (D.C. Cir. 1984).

380 Rural Cellular, 588 F.3d at 1106; see also Competitive Telecommunications Ass 'n, 309 F.3d at 14-15; Alenco,
201 F.3d at 616, 620-22; Southwestern Bell Tel Co. v. FCC, 153 F.3d 523, 537-39, 549-50 (8th Cir. 1998).

3L TOPUC, 183 F.3d at 437.
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that program without running afoul of the Takings Clause.”® “The Fifth Amendment protects against
takings; it does not confer a constitutional right to government-subsidized profits.”** Section 254 does
not expressly or impliedly provide that particular companies are entitled to ongoing USF support.***
Carriers designated as ETCs pursuant to section 214(e) are “eligible” for support, not entitled to it, and we
are not aware of any other law that would give particular companies a reasonable investment-backed
expectation of entitlement to ongoing support.”® The purpose of universal service is to benefit the
consumer, not the carrier.’®® For these reasons, we do not believe the Commission would have a
constitutional obligation to compensate carriers that lose support as a result of our proposed reforms. We
invite comment on this issue.

D. Rationalizing Competitive ETC Support Through Elimination of the Identical
Support Rule

241.  Mobile voice and mobile broadband services are playing an increasingly prominent role
in modern telecommunications. Given the important benefits of and the strong consumer demand for
mobile services, ubiquitous mobile coverage must be a national priority. Yet there remain many areas of
the country where people live, work, and travel that lack mobile voice coverage, and still larger
geographic areas that lack current generation mobile broadband coverage. For this reason, funding for
mobile networks must be more efficiently deployed than it is today. At the same time, we recognize that
funding mobile coverage in unserved areas through universal service programs must be balanced with
other priorities, including controlling the size of the universal service fund and the resulting burden on
American consumers and businesses, and the need for high-bandwidth fixed broadband networks that
both provide unique capabilities in themselves and may provide necessary infrastructure for mobile
networks.

242.  In this section, we seek comment on two high-level approaches to rationalizing funding
for competitive ETCs (which are mainly mobile providers). Both approaches involve eliminating the
existing identical support rule, which we believe fails to efficiently promote deployment of mobile voice
services, much less fixed or mobile broadband. First, we seek comment on redirecting all available
competitive ETC funding, over five years, to CAF for redistribution through new market-driven funding
mechanisms to provide support for mobile and fixed broadband.” Second, we seek comment on
generally redirecting available competitive ETC support to CAF to be distributed through such new
mechanisms over five years, but allowing individual mobile providers to demonstrate that some level of
continuing support under the current high-cost program is necessary, on a transitional basis, to achieve
universal service goals in areas that would otherwise be unserved by mobile voice and/or broadband.

2 See, e.g., Bowen v. Gilliard, 483 U.S. 587, 604 (1987) (“Congress is not, by virtue of having instituted a social
welfare program, bound to continue it at all, much less at the same benefit level.””); Connolly v. Pension Benefit
Guaranty Corp., 475 U.S. 211, 225 (1986); United States Railroad Retirement Board v. Fritz, 449 U.S. 166, 174
(1980) (reducing retirement benefits did not violate the Takings Clause, “since railroad benefits, like social security
benefits, are not contractual and may be altered or even eliminated at any time”).

383 glenco, 201 F.3d at 624.

¥ See id. at 620 (“The Act does not guarantee all local telephone service providers a sufficient return on
investment; quite the contrary, it is intended to introduce competition into the market.”).

3 See Board of Regents v. Roth, 408 U.S. 564, 577 (1972) (to have a property interest in a benefit provided by the
government, “a person clearly must have more than an abstract need or desire for it. He must have more than a
unilateral expectation of it. He must, instead, have a legitimate claim of entitlement to it.”).

38 Rural Cellular, 588 F.3d at 1103; Alenco, 201 F.3d at 621.

37 As described in the Mobility Fund NPRM, the Commission has proposed using a portion of competitive ETC
funding already relinquished by Verizon Wireless and Sprint for the Mobility Fund. See Mobility Fund NPRM, 25
FCC Rcd 14716.
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Under either approach, we also seek comment on a variety of implementation issues and other possible
exceptions, such as for Tribal lands and Alaska Native regions.

1. Background

243.  Section 54.307 of the Commission’s rules, also known as the “identical support rule,”
provides competitive ETCs the same per-line amount of high-cost universal service support as the
incumbent local exchange carrier serving the same area.”®® In the 2008 Interim Cap Order, the
Commission concluded that rapid growth in support to competitive ETCs as a result of the identical
support rule threatened the sustainability of the universal service fund.”® Further, it found that providing
the same per-line support amount to competitive ETCs had the consequence of encouraging wireless
competitive ETCs to supplement or duplicate existing services while offering little incentive to maintain,
or expand, investment in unserved or underserved areas.*® As a consequence, the Commission adopted
an interim state-by-state cap on high-cost support for competitive ETCs, pending comprehensive high-
cost universal service reform.*”’

244,  The interim cap for competitive ETCs is $1.36 billion.”* In 2010, 446 competitive
ETCs, owned by 212 holding companies, received funding under the identical support rule.’”* Aside from
Verizon Wireless, which previously agreed to give up competitive ETC high-cost support through merger
commitments (as did Sprint), the largest competitive ETC recipient by holding company in 2010 was
AT&T, which received $289 million.*™* On average, competitive ETCs received approximately $2.65 per
supported line per month, compared to an average of $3.35 per supported line per month for
incumbents.’”

¥ 47 C.F.R. § 54.307. In adopting the identical support rule, the Commission assumed that competitive ETCs
would be competitive LECs (i.e., wireline telephone providers) competing directly with incumbent LECs for
particular customers. See Universal Service First Report and Order, 12 FCC Rcd at 8932, para. 286. Based on this
assumption, the Commission concluded that high-cost support should be portable — i.e., that support would follow
the customer to the new LEC when the customer switched service providers. Id. at 8932-33, paras. 287-88. The
Commission planned that eventually all support would be provided based on forward-looking economic cost
estimates and not based on the incumbents’ embedded costs. Id. at 8932, paras. 287. The Commission did not
contemplate the growing role that mobile service would play as a supplement to landline telephony.

¥ Interim Cap Order, 23 FCC Rcd at 8837-40, paras. 6-11. As the Commission noted, from 2001 through 2007,
support for competitive ETCs grew from under $17 million to $1.18 billion. Id. at 8837-38, para. 6.

3% Id. at 8843-44, paras. 20-21.

! Id. at 8837, para. 5. Specifically, the Commission capped support for competitive ETCs in each state at the total
amount of support for which all competitive ETCs serving the state were eligible to receive in March 2008,
annualized. Id. at 8846, paras. 26-28. The Interim Cap Order included exceptions for competitive ETCs serving
lands and for competitive ETCs submitting cost studies demonstrating their own high costs of providing service. Id.
at 8848-49, paras. 31-33.

392 See Interim Cap Adjustment Letter.

3%3 2010 Disbursement Analysis (forthcoming); USAC High-Cost Disbursement Tool. These amounts include
disbursements to Verizon Wireless and Sprint that USAC now is in the process of reclaiming pursuant to the Corr
Wireless order. Corr Wireless Order, 25 FCC Red at 12859-63, paras. 14-22. We note that actual competitive ETC
disbursements may vary from the interim cap amount for two reasons. First, true-ups and other out-of-period
adjustments sometimes result in disbursements in a year other than the one against the payments apply for interim
cap purposes. Second, some states have seen a reduction in demand for competitive ETC support since the cap was
established and, as a result, total support is less than the interim cap amount.

3% 2010 Disbursement Analysis (forthcoming); USAC High-Cost Disbursement Tool. Competitive ETCs affiliated
with another large wireless carrier, T-Mobile, received $30.3 million in 2010. /d.

3% Id. This per-line amount includes competitive ETC support received by Sprint and Verizon Wireless. Excluding
Sprint and Verizon Wireless, competitive ETCs received $4.65 per supported line per month. /d.
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245.  Inthe USF Reform NOI/NPRM, the Commission sought comment on the National
Broadband Plan recommendation to eliminate high-cost support for competitive ETCs over a five-year
period.*®® Many commenters supported the proposal,”’ while others indicated that it would be difficult to
address the issue without more information regarding the Commission’s proposal for the CAF.*** Still
others argued that competitive ETC support should not be eliminated, in some instances arguing that they
use such support to extend mobile coverage in areas that they otherwise would not serve.” These
commenters, however, did not provide specific data or analysis sufficient for the Commission to draw any
particular conclusion regarding the role of competitive ETC support in advancing universal service.*”

2. Discussion

246.  Asnoted above, in 2008, the Commission concluded that the identical support rule offers
limited and only indirect incentive to invest in unserved and underserved areas.*”’ A significant amount
of high-cost support is provided, for example, to competitive ETCs providing duplicative services. State
processes to hold competitive ETCs accountable for productive use of funding vary from state to state.*”*
We estimate that for nearly nine percent of the country’s population, universal service is sub