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O R D E R
PROCEDURAL HISTORY
On February 12, 2010, the Applicant, ecoPower Generation-Hazard, LLC’
(“ecoPower-Hazard”) filed an application with the Kentucky State Board on Electric
Generation and Transmission Siting (“Siting Board” or “Board”) for a certificate to
construct a merchant 50 megawatt (“MW”) biomass-fired electric generating facility and
a 69 kilovolt (“kV) non-regulated transmission line in Perry County, Kentucky.
On February 18, 2010, the Board issued a letter to ecoPower-Hazard notifying it
of a deficiency with its February 12, 2010 filing due to failure to comply with 807 KAR
5:l I O , Section 1(3), which requires that a Siting Board applicant’s attorney of record

In its February 12,. 2010 Application, the Applicant identified itself as “ecoPower
Generation, LLC.” However, as described infra, the Applicant filed a Motion to Amend
its Application to Change Name of Applicant to “ecoPower Generation-Hazard, LLC”
(“Motion to Change Name”) on April 19, 2010. The Motion to Change Name was
granted by the Siting Board in an Order issued on April 22, 2010. Except in reference to
the Motion to Change Name, the Applicant is referred to throughout this Order as
“ecoPower-Hazard.”

must sign all pleadings and provide his address thereon.

On February 18, 2010,

ecoPower-Hazard filed an amendment to its application, curing the filing deficiency. On
February 19, 2010, the Board issued a letter stating that ecoPower-Hazard had cured
the deficiency and that the application was administratively complete.
On February 26, 2010, the Board issued a procedural schedule providing for an
evidentiary hearing to begin on May 5, 2010. The procedural schedule also established
March 22, 2010 as the deadline for any person to file a request for intervention and for
any person to file a request for a local public hearing. No one filed a request for
intervention in this matter, nor did anyone file a request for a local public hearing.
Therefore, a local public hearing was not held in this matter.
The procedural schedule provided for data requests to be issued to ecoPowerHazard by March 29, 2010. Board Staffs First Data Request was issued to ecoPowerHazard on March 26, 2010, and Board Staffs Second Data Request was issued to
ecoPower-Hazard on March 29, 2010. EcoPower-Hazard provided its responses to
Staffs first and second data requests on April 5, 2010 in compliance with the
February 26, 2010 procedural schedule. On March 22, 2010, the Board filed the report
of its consultant, BBC Research and Consulting (“BBC”), which evaluated the Site
Assessment Report (“SARI) that had been filed as part of the application.
In its response to Board Staffs Second Data Request, ecoPower-Hazard
explained that, on February 24, 2010, it had filed an amendment to its Articles of
Organization with the Kentucky Secretary of State to change its name from “ecoPower
Generation, LLC” to “ecoPower Generation-Hazard, LLC.” On April 15, 2010, the Board
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issued an Order to ecoPower-Hazard to file a motion to amend its Application to change
its name to “ecoPower Generation-Hazard, LLC.”
On April 19, 2010, the Applicant filed a Motion to Amend its Application to
Change Name of Applicant to ecoPower Generation-Hazard, LLC.

Applicant,

“ecoPower Generation-Hazard, LLC,” explained in its motion that “(s)pecifically,
ecoPower Generation, LLC was initially organized under the laws of the Commonwealth
of Kentucky on May 18, 2009, and is identified as Organization No. 0730121 in the
Office of the Kentucky Secretary of State. On February 24, 2010, it filed Articles of
Amendment to its Articles of Organization changing its name to ecoPower GenerationHazard, LLC. Simultaneously, a separate limited liability company filed its Articles of
Organization for a limited liability company named ecoPower Generation, LLC with the
Kentucky Secretary of State, Organization No. 0757345, on February 24, 2010.”
EcoPower Generation-Hazard, LLC remains the Applicant and entity that has applied
for the Siting Board’s approval to construct an electric generation facility and 69 kV
transmission line in Perry County, Kentucky, which is the subject of the present case.
The limited liability company, “ecoPower Generation, LLC” with Organization No.
0757345, was organized to be a holding company and will be the sole member of
ecoPower Generation-Hazard, LLC upon the completion of the transfer of all members’
interest in that limited liability company to ecoPower Generation, LLC.

Applicant,

ecoPower Generation-Hazard, LLC, stated, “(t)his change, while somewhat confusing,
became necessary because of continuing changes in the interpretation of the law
relating to the financing of this proposed project.”

The new entity, ecoPower

Generation, LLC, will initially have the same ownership as the original limited liability
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company and, after the transfer of all membership interests, ecoPower GenerationEazard, LLC will become a wholly owned subsidiary of ecoPower Generation, LLC.
The Board granted Applicant’s motion to amend its February 18, 2010 Application to
change its name to “ecoPower Generation-Hazard, LLC” as identified by the Kentucky
Secretary of State Organization Number 0730121 in an Order issued on April 22, 2010.
On April 8, 2010, pursuant to KRS 278.704(4), ecoPower-Hazard filed a motion
for deviation from the I,000-foot setback requirement in MRS 278.704(2) (“motion for
deviation”). KRS 278.704(4) provides that the Siting Board may grant an applicant’s
request for a deviation from the 1,000-foot setback requirement in KRS 278.704(2) if
“the proposed facility is designed and located to meet the goals of KRS 224.10-280,
278.010, 278.212, 278.214, 278.216, 278.218, and 278.700 to 278.716 at a distance
closer than those provided in subsection (2) of this section.”
In its April 8, 2010 motion for deviation, ecoPower-Hazard argued that “the
statutory language and legislative history suggest that the primary purpose of the
setback requirement is to protect the expectations of property owners who had no
reason to expect the construction of a merchant power plant near their property.” In
support of its motion for deviation, ecoPower-Hazard provided copies of letters from
representatives of the owners of the two properties which would be closer than 1,000
feet to the exhaust stack of the proposed facility. In the letters, the representatives of
the property owners state that they are aware of the 1,000-foot setback requirement and
that the exhaust stack will be closer than 1,000 feet to their properties; and both
property owners state their support for the proposed facility and exhaust stack despite
the fact that it will not be in compliance with the 1,000-foot setback requirement.
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In an Order issued on April 22, 2010, the Siting Board denied ecoPowerHazard’s April 8, 2010 motion for deviation from the setback requirements of KRS
278.704(2) on grounds that the motion for deviation did not provide sufficient support for
the Siting Board to make a finding that the goals of KRS 224.10-280, 278.010, 278.212,
278.214, 278.216, 278.218, and 278.700 to 278.716 have been met by the design and
location of the proposed facilityB2
On April 27, 2010, ecoPower-Hazard filed a revised motion for deviation from the
1,000-foot setback requirements of KRS 278.704(2). In the revised motion, ecoPowerHazard explains in detail how its facility is designed and located to meet the goals of the
statutes listed in KRS 278.704(4).
On April 8, 2010, ecoPower-Hazard filed a motion to dispense with the formal
evidentiary hearing, which was initially scheduled for May 5, 2010, pursuant to the
scheduling Order issued on February 26, 2010. However, as the Siting Board had
denied ecoPower-Hazard’s motion for deviation from the I,000-foot setback
requirement of KRS 278.704(2), the Board determined not to cancel the evidentiary
hearing but, rather, to reschedule the hearing to May 19, 2010 in order to provide
ecoPower-Hazard additional time to file an amended application or to file an amended
motion for deviation from the setback requirements. As explained above, an amended

In its Order, the Board noted that KRS 224.10-280, which is one of the statutes
referenced in KRS 278.704(4), requires that any person wishing to construct a facility
for the generation of electric power must submit a cumulative environmental
assessment to the Energy and Environment Cabinet, along with a fee for processing the
assessment. The Board found that ecoPower-Hazard’s April 8, 2010 motion for
deviation did not adequately explain how its facility is designed and located to meet the
goals of KRS 224.10-280 despite being closer than 1,000 feet to the adjacent
properties.
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motion for deviation was filed on April 27, 2010 and, on May 4, 2010, the Board issued

~

an Order canceling the May 19, 2010 evidentiary hearing and submitting the application

I

for a decision on the existing administrative record.

I

’

I

I

EcoPower-Hazard provided public notice of the Application by publication in the

1

Hazard Herald on December 16, 2009 and on January 13, 2010.3 The public notice

1

provided the location of the proposed merchant generating facility and the proposed 69

1

kV transmission line, stated that the facilities are subject to Board approval, and
provided the Kentucky Public Service Commission’s (“PSC’’) address and telephone
n~mber.~
EcoPower-Hazard filed an affidavit from the newspapers attesting to the
publication.

EcoPower-Hazard also filed proof of service for the Application.

The

Applicant mailed notification letters to landowners whose properties border the
proposed site and transmission line by registered mail, return receipt requested,
beginning on December 15, 2009.5 Copies of the letters and the certified mail return
receipts for all property owners of record except one were included in the Application.6
EcoPower-Hazard discovered the missing certified mail receipt and filed it into the
record of this matter on April 16, 2010.7

See Application, Exhibit B2.
The Board is attached to the PSC for administrative purposes.
278.702(3).

See

KRS

Id Exhibit B I .

A

1

Id.
7

Applicant’s Notice of Filing Return Receipt.
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In response to the letters and public notices, the Board received no protests,
requests for public hearings, or motions to intervene. Following the expiration of the
time for formal intervention in the case and for any request for a local public nearing, the
Siting Board determined that a formal evidentiary hearing in this matter was not
necessary. Therefore, no local public hearing or formal evidentiary hearing was held in
this matter and, pursuant to KRS 278.710(1), the Siting Board has issued this Order
granting ecoPower-Hazard’s application within 90 days of the February 18, 2010 filing
date.
BACKGROUND
In its Application, EcoPower-Hazard states that it plans to build and operate an
approximate 50 MW renewable fuel electric generating facility on a 125-acre tract of
reclaimed coal mine land situated within the Coal Fields Regional Industrial Park
(“industrial park”), approximately I O miles northlnorthwest of the city of Hazard in Perry
County, Kentucky. The plant will be fueled with wood biomass or byproducts (sawdust,
bark, wood chips, tip wood, low quality logs, etc.).’
EcoPower-Hazard also proposes to construct a 69 kV transmission line sufficient

io transmit the electric power generated to the existing Kentucky Power Engle
substation. EcoPower-Hazard indicates that the substation is located at the entrance to
the industrial park, a distance of approximately one mile from the proposed project
property boundary, and a distance of approximately 1.54 miles overalLg

’Application, pp. 2-4.
Id.

___.
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SITE CONDITIONS, VlCl NlTY, AND INFRASTRUCTURE
In its Application, EcoPower-Hazard provided detailed information about the
industrial park where it proposes to locate its facility. The industrial park contains both
developed and undeveloped industrial tracts and is located in a rural area with
commercial, industrial, and institutional (i.e., public airport) land uses generally located
along major transportation routes. EcoPower-Hazard states that reclaimed coal mining
land is located adjacent to the property, with active mining operations in the nearby
area. The property has previously been surface-mined and reclaimed for industrial
uses. EcoPower-Hazard notes that the nearest incorporated community is Hazard,
Kentucky, approximately I O miles to the south.

It further identified nearby

unincorporated communities and their approximate distance from the industrial park,
including Lamont, approximately 2.75 miles southwest; Rowdy, approximately 1.75
miles northeast; and Chavies, approximately five miles southwest.”

EcoPower-Hazard

states that the industrial park is serviced by the city of Hazard for its water and sewer
service and Kentucky Power Company for its electrical power service.
WATER
EcoPower-Hazard indicates that the design of the project calls for air cooling,
which reduces potential water needs from those of a water-cooled system. As a result
of this design decision, ecoPower-Hazard states that it plans to obtain all process and
other water from the city of Hazard pursuant to a Water Supply Agreement. EcoPowerHazard further states that, in the event of an interruption in service from the city of
Hazard’s water supply, it has designed water holding tanks as part of the project that

- 9.

lo
Id. at

-8-

Case No. 2009-00530

will immediately supply the approximate 35 gallons-per-minute demand of the
process.’
EcoPower-Hazard has likewise identified two secondary sources of water for use
in the event the water supply from the city of Hazard becomes unavailable. The first
option for secondary water supply identified by EcoPower-Hazard is the Hollybush
impoundment, located approximately 4,000 feet northeast of the Project. EcoPowerHazard states that this impoundment was constructed in the 1980s and has been
maintained to service Pine Branch Coal Company in the immediate area. EcoPowerHazard states that the impoundment no longer supplies water to the coal company.”
A second option for secondary water supply identified by EcoPower-Hazard is
groundwater present beneath the site within the overburden emplacement. EcoPowerHazard states that preliminary calculations indicate that these resources will be
adequate to supply the low volume required by the process and that a more
comprehensive study with several test wells is being designed to confirm the preliminary
data.13
WASTEWATER DISCHARGE
EcoPower-Hazard indicates that wastewater discharge is low-volume and that it
plans to discharge to the city of Hazard subject to a pre-treatment agreement which will
be entered into as the potential wastewater constituents are determined during final
design tasks. EcoPower-Hazard states that the city of Hazard has confirmed that the

Id. at 8.
I’

Id. at 8-9.

l3
Id. at

9.
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sewage treatment system has adequate capacity to handle the approximate 20 to 25
gallons-per-minute flow likely from the fa~i1ity.l~
ELECTRIC SERVICE
EcoPower-Hazard states that electric service to the project will be accomplished
through the proposed transmission line, using a transformer to allow the project to
access service.15
THE PROPOSED ELECTRIC GENERATING PLANT
According to EcoPower-Hazard, the proposed electric generating facility will
include several buildings and the following equipment:
CB

One fluidized bed boiler (“FBB”) with a maximum heat input of 672 mmBtulhr
(fired exclusively on biomass with propane available as the startup fuel), and a
steam turbine generator with a nominal gross output of 50 MW;

8

One propane-fired auxiliary boiler;

Q

An air-cooled condenser;

e

Material handling systems that include, but are not limited to, two truck dumps,
receiving hopper, conveyors, roads, storage piles, silos, screens, wood chipper,
and wood hog;16

l4

Id.

l5
__.
Id.
l6
According

to ecoPower-Hazard’s Air Permit Application Technical Support
Document, “[iln the Wood Hog Building the mixed fuel [wood, sawdust, wood chips,
bark, etc.] is screened and sized (or hogged) as needed for use in the boilers.’’ Id.,
Exhibit K, Attachment 3 at page 2-10.
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e

Ancillary equipment (i.e., emergency generator, fire water pump, and fuel tanks);
and
Several buildings, including: a boiler building; a turbine building; a wood hog
building; a chipper building; a warehouse/shop building; and a service b~i1ding.l~
EcoPower-Hazard further states that the boiler and steam turbine generator will

produce a nominal 50 MW gross electrical output.

The FBB will be designed to

generate 450,000 Ibs./hr. of steam, operate at 950 degrees Fahrenheit and 1,800 psig,
and have an air-cooled condenser to reduce water use. The boiler will be fired by
blended biomass that includes bark, wood chips, chipwood, and sawdust. A propanefired auxiliary boiler will be utilized to provide steam during startup of the main boiler.”
EcoPower-Hazard states that a planned I,600 kW, diesel-fired emergency
generator and a 450 hp, diesel-fired emergency fire water pump will be used in
emergency situations (i.e., interrupted electrical supply, wood fires) at the facility.
Diesel storage tanks for these two units, as well as a tank to supply diesel fuel for facility
heavy equipment, will be located on-site.lg
STATUTORY REQUI REMENTS
Introduction
Pursuant to KRS 278.704(1), no person shall commence to construct a merchant
electrical generating facility until that person has applied for and obtained a construction
certificate for the proposed facility from the Siting Board. KRS 278.710(1) directs the
/

- at 3.

l7
Id.

-

l8
Id.

Id.
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Board to consider the following criteria in rendering its decision: impact on scenic
surroundings; property values; adjacent property; surrounding roads; anticipated noise
levels; economic impact on the affected region and state; existence of other generation
facilities; local planning and zoning requirements; potential impact on the electricity
transmission system; compliance with statutory setback requirements; efficacy of
proposed mitigation measures; and history of environmental compliance. In addition,
the Board may consider the policy of the General Assembly to encourage the use of
coal as a principal fuel for electricity generation.”

Moreover, KRS 278.708(6)

authorizes the Board to condition a construction certificate upon the implementation of
any mitigation measures that the Board finds appropriate. This Order will consider
separately each of these statutory requirements and related mitigation measures.
’

KRS 278.71O(l)(a) directs the Board to consider the impact of a proposed

merchant plant on scenic surroundings, property values, adjacent property, and
surrounding roads before deciding whether to grant or deny a construction certificate.
Impact on Scenic Surroundings

Ey choosing to locate its proposed generation facility and transmission line in an
existing industrial park, EcoPower-Hazard has largely mitigated the effects the
proposed facilities may have on the scenic surroundings of the site. As BBC notes in its
report on ecoPower-Hazard’s SARI “[tlhe site topography, coupled with the baseline
setting of the industrial park and former and active surface mining, renders the
proposed [ecoPower-Hazard] facility, including the stack, compatible with its scenic

2o

KRS 278.710(2).
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surroundings in large part.”21 During the. Board’s April 14, 2010 site visit, the Board
members were able to see the existing land uses at the industrial park, including
industrial manufacturing facilities, a commercial call center, and the nearby surface
mining areas.
In its report, BBC notes that there are five residences in or adjacent to the
industrial park.22 The proposed generation facility will be visible to four of these five
residences, and the one which does not have a view of the generation facility will have a
view of the proposed transmission line and support ~ t r u c t u r e s . ~However,
~
as BBC
notes, “the current view sheds of all the residences include several other major
industrial structures within the industrial park.”24
The report also notes that a residential neighborhood is located approximately
one mile northeast of the ecoPower-Hazard site across Kentucky Highway 15 and
adjacent to the southeastern portion of the Wendell H. Ford Airport.25 Neighborhood
residents will be able to see the proposed generation facility; but, as with the residential
homes in and adjacent to the industrial park, their current view of the industrial park
includes a number of existing industrial, commercial, and mining facilities.26 EcoPowerHazard has also committed to minimize the installation and use of lighting at the

21

BBC Report at 23.

22

Id. at 17.

23

Id.

24

Id.

25

Id.

26

id.
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proposed facility in order to reduce any additional adverse visual concerns that
nighttime lighting might cause to the occupants of the residences in the industrial park
and the residences in the neighb~rhood.~’

I

Adverse visual impacts from the expected increase in traffic during construction
and operation of the facility are expected to be minimal, if any.

Therefore, BBC

recommends no mitigation measures regarding visual impact from cars and trucks
going to and from the proposed facility.28

In order to mitigate any visual effects the proposed facility might have on the
residential occupants, BBC agrees with ecoPower-Hazard’s proposal to paint its facility,
including the exhaust stack, with a “neutral” (non-contrasting) color, with the exception
of any markings that may be required by state or federal aviation safety standards or
otherwise necessary for the protection of its workers (e.g., warning signs).2Q BBC also
recommends that ecoQower-Hazard be required to “ensure that the final design of
nighttime lighting of the facility minimizes potential visual concerns, subject to safety
and security

requirement^."^'

The Siting Board agrees with the mitigation measures recommended by BBC to
reduce visual impacts of the proposed facility. Therefore, the Siting Board will require
ecoPower-Hazard to implement those visual mitigation measures as a condition of its
approval of ecoPower-Hazard’s application. With implementation of the proposed visual

27

Id. at 22.

28

Id.

29

Id. at 23.

30

Id.
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mitigation measures, the Siting Board finds that ecoPower-Hazard’s proposed
generation facility and transmission line wi!l have minimal impact on the scenic
surroundings of the proposed location.
Impact on Property Vaiues
With regard to the impact the proposed generation facility and transmission line
may have on the values of the surrounding properties, the Siting Board finds that any
impact on property values will be negligible. As described above, the existing property
uses at the industrial park make it very unlikely that there will be any adverse impact on
property values as a result of the construction and operation of the proposed ecoPowerHazard facility.
From its review and investigation, BBC concludes that there may, in fact, be
positive effects from the additional employment opportunities that will accompany the
construction and operation of the facility. BBC notes that ecoPower-Hazard has stated
its intent to maximize local hiring where possible and states that “beneficial impacts are
most likely if much of the construction and operations workforce is drawn from the local
area.”
The Siting Board agrees with BBC’s conclusion. However, the Board will not
assign any specific goals for the number of local workers that ecoPower-Hazard must
employ during the construction and operation of its facility as a condition of the grant of
a certificate in this case.

The Siting Board notes that the positive atmosphere

engendered by ecoPower-Hazard’s efforts to proactively engage the public, local, and
state officials to develop support for its proposed project depends, to a substantial
degree, on any commitments or promises it has made to provide a number of new jobs
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for the local population in constructing and operating the proposed facility. The Board
encourages ecoPower-Hazard to honor the welcome extended to it by the local
community by living up to those non-binding commitments and honoring promises to the
greatest degree possible and practicable.
Impact on Surrounding Roads
According to BBC's report, the industrial park is well-located with regard to the
regional transportation system :

In general, and relative to previous siting evaluations
conducted by the study team for the Board, the proposed
ecoPower site is well situated from a transportation
standpoint. Close proximity to KY 15, one of the three State
Primary System highways in Perry County (along with KY 80
and the Hal Rodgers Parkway) provides considerable
volume and load capacity to the site.3
Access to the ecoPower-Hazard site is provided via Coalfields Industrial Drive,
which is a paved, two-lane road accessible by My. 15, approximately 10 miles north of
Hazard.32 According to BBC, Ky. 28 will also provide a limited amount of access to the
site, but it is expected that traffic volume on Ky. 28 will increase by less than 4 percent
above current figures.33 Most of that increased traffic is expected to be workers driving
their personal vehicles to and from the site, as opposed to construction vehicles and
wood-hauling trucks which will most likely use Ky. 15.34 Therefore, BBC did not
recommend any mitigation measures to reduce traffic impacts to Ky. 28.

31

Id. at 40.

32

Id. at 36.

33

Id. at 37.

34

Id. at'38.
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According to data BBC obtained from the local Kentucky Transportation Cabinet
(“KTC”) office in Jackson, Kentucky, traffic volume on Ky. 15 is currently at 37 to 47
percent of its maximum capacity.35 Pursuant to the information provided in the SAR and
further information gathered by BBC from ecoPower-Hazard during its review of the

SAR, BBC concludes that traffic to and from the ecoPower-Hazard property on Ky. I 5
during the construction phase will be moderately elevated-to

between 41 and 54

percent of its maximum capacity.36 Once the facility is constructed, traffic volume on
Ky. I 5 during normal operations is expected to be between 38 and 49 percent of
maximum capacity.37
BBC also states that, during construction, there may be several “heavy hauls” of
oversized loads along Ky. 15, including equipment for the turbine, generator, and main
and auxiliary transformers.

While ecoPower-Hazard will have to apply for special

permits and coordinate such hauls with KTC, BBC concludes that “KY 15 is well
designed to accommodate these types of oversize loads,” as it is a part of the Coal Haul
Extended Weight System, which is designed to accommodate trucks carrying 40-ton
loads.

As such, BBC states that “construction and operations of the proposed

[ecoPower-Hazard] facility should have little impact on road maintenance requirements
or costs for these roads.”
There will likely be some increase in noise and dust from the increased traffic
levels. BBC recommends that ecoPower-Hazard be required to mitigate fugitive dust

35

Id.

36

Id. at 39.

37

Id. at 38.
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emissions from traffic by paving all roads and parking lots on its property in the
industrial park and by requiring all trucks to comply with applicable load cover rules to
prevent fugitive dust emissions and reduce the amount of materials spilled onto the
surrounding roads.38 EcoPower-Hazard offered to undertake such mitigation measures

in its SAR.39
BBC also recommends that deliveries of fuel wood to the ecoPower-Hazard

generating facility be scheduled primarily during daytime hours in order to reduce
nighttime traffic on the surrounding roads and to reduce truck noise at times when area

residents would likely be leep ping.^' This recommended mitigation measure was also
suggested by ecoPower-Hazard in its SAR.41
The Siting Board finds that truck and car traffic to and from the proposed
generation facility will impact the surrounding roadways both during the anticipated twoyear construction phase and during normal operations. However, the overall traffic
impact will be relatively minor and will not overburden the capacity of the surrounding
roads. In order to mitigate the effects that traffic noise and dust may have on the
surrounding properties, the Siting Board will require ecoPower-Hazard to implement the
mitigation measures recommended by BBC and described above a s a condition of its
grant of a certificate in this matter.

38

Id. at 37 and 40.

39

Application, Exhibit J at 24.

40

BBC Report at 37 and 40.

41

Application, Exhibit J at 24.
-18-

Case No. 2009-00530

Anticipated Noise Levels
KRS 278.71O( I)(b) requires the Board to consider the anticipated noise levels

expected to result from the construction and operation of the proposed facility.

In its report, BBC concludes that noise from additional traffic during construction
and operation of the proposed ecoPower-Hazard plant will not substantially increase
baseline noise levels. BBC also concludes that noise impacts from the operation of the
proposed facility will be minimal.42 The primary sources of noise from the facility will be
t h e induction draft fan, transformer, air-cooled condenser, log building and wood hog
building.43

A s there are no current state, county, or local noise regulations governing noise

emissions from the proposed facility, ecoPower-Hazard’s SAR references the guidelines
established by the U.S. Environmental Protection Agency (“EPA’)to protect public
health and welfare. The EPA guidelines recommend that constant sound thresholds of
55 decibels (“dBA) during daytime hours and 45 dBA during nighttime hours not be

exceeded. EcoPower-Hazard’s noise impact study indicates that €PA guidelines may
be exceeded on the southwestern edge of the site, but also demonstrates that no

sensitive noise receptors, such as residences or businesses, are located in that
vicinity.44
BBC concludes that steam blows-which

operation of all steam generating plants-will

42

BBC Report at 35.

43

Application, Exhibit J2 at 11.

44

BBC Report at 31.
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the proposed facility.45 BBC notes that, as designed, ecoPower-Hazard’s facility will
require only one steam blow prior to initial facility startup and, therefore, the peak noise
impact of the facility will be “a short-duration, one-time event,”46although BBC indicates
that other steam plants it has evaluated require steam blows at least once a year
following routine outages for maintenan~e.~~
In an addendum to its noise impact study,
EcoPower-Hazard states that the anticipated duration of a steam blow event would be
approximately I 8 seconds and that it would anticipate such steam blows to occur in the
morning hours but not prior to 7:OO a.m. local time.48
BBC recommends that the ecoPower-Hazard plant be required to enclose its
wood processing equipment to mitigate both dust emissions and noise migration. BBC
further recommends that, if ecoPower-Hazard determines that steam blows are to occur
more than once, it should be required to install silencers to dampen the resulting noise
and should also be required to develop a system to notify residents in the vicinity of the
plant prior to the occurrence of planned steam blows. BBC recommends that such a
notification system include a telephone warning system in which interested residents
would receive an automated telephone call alerting them to the pending noise event,
newspaper advertisements regarding planned steam blows, or both.
The Siting Board finds the recommendations made by

BBC to mitigate noise

impacts from the proposed generation facility to be appropriate and reasonable.

45

Id. at 35.

46

Id.

47

_.

48

Id.

Response of ecoPower-Hazard to Board Staffs First Data Request, Tab B.
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Therefore, the Board will require ecoPower-Hazard to implement those noise control
measures as conditions of its grant of a certificate in this matter.
Economic Impact on the Affected Region

KRS’ 278.71O( l)(c) requires the Board to consider the economic impact that the
proposed facility will have upon the affected region and the Commonwealth.
EcoPower-Hazard asserts that the total capital expenditure for the proposed
project will exceed $150 million with over 60 percent of that amount allocated to
materials and 40 percent allocated to labor.49 EcoPower-Hazard projects that the
construction phase of the project will utilize an. average of 200 skilled craft and contract
workers on-site.

The total economic impact on the region during the two-year

construction phase is estimated to exceed $82.5 million.50 Once construction is
completed, ecoPower-Hazard expects to retain a workforce of approximately 40 fulltime employees io operate and maintain the plant, which has an operating life of 30
years or more. The annual payroll for the plant will be in excess of $2.6 m i l l i ~ n . ~ ’
Including payroll, the first-year operating budget for the plant is in excess of $16

in addition to the workforce to be utilized during construction and ongoing
operations, ecoPower-Hazard asserts that it will purchase wood biomass, by-products,
pulp wood, and forest product residuals for fuel. Supply of these fuel types will impact

49
50

Application at 22-27.

Id.
Id.

52

Id.
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various loggers and truck drivers within the affected area, adding an additional indirect
economic impact to the region. The annual labor expense for fuel transportation is
expected to be in excess of $1.5 million.53 These fuel types will utilize the abundance of
low-quality, under-utilized wood resources in the area. Eco?ower-Hazard asserts that
use of these wood products as fuel is not expected to impact any other existing or
potential wood-use industries in the area.
While the Board is hopeful that the ecoPower-Hazard project will result in
economic growth for the Perry County region, the Board believes that any positive
economic impact resulting from this project greatly depends upon the extent to which
ecoPower-Hazard employs local workers and utilizes local resources. In its report to
the Board, BBC recommends that local hiring be maximized to the extent possible.54 In
approving this project, the Board relies upon ecoPower-Hazard's commitments to hire
construction and operation workers from the local population and to utilize local
materials and fuels whenever practical and possible.
Existence of Other Generation Facilities

KRS 278.710(1)(d) provides that the Board must consider whether a merchant
plant is proposed for a site upon which facilities capable of generating I O MW or more
of electricity are already located. The site upon which the ecoPower-Hazard generating
facility will be located does not contain any other generating facilities. Therefore, the
proposed project is not entitled to the statutory preference afforded by KRS
278.71O( 'I)(d). However, the Siting Board recognizes that the ecoPower-Hazard facility

53

id. at 23.

54

BBC Report, Section D at 1.
-22-

Case No. 2009-00530

will be located at an existing industrial park, and the impact of the facility on the
surrounding land uses is likely to be minimal, a s the surrounding land is already
occupied by existing industrial, commercial and mining facilities. Any impacts that the
ecoPower-Hazard facility will have on the surrounding properties are, therefore,

consistent with what reasonable persons would expect a facility constructed at an
existing industrial park may have.
Local Planning and Zoning Requirements

In deciding whether to grant or deny a construction permit, KRS 278.71O(l)(e)
directs the Board to consider whether the proposed facility will meet all the local

planning and zoning requirements that existed on the date the application was filed.
EcoPower-Hazard has demonstrated that the area in Perry County where the proposed

project is to be located is not subject to local planning and zoning regulation. Therefore,
the Board does not need to consider the issue of ecoPower-Hazard's compliance with
local planning and zoning laws in rendering its decision in this matter.
TMNSMISSION LINE SITING
KRS 278.714(3) provides that the Board must consider whether the proposed

route for a nonregulated transmission line, 69 kV or larger, will minimize significant
adverse impact on the scenic assets of Kentucky and that the applicant will construct
and maintain the line according to all applicable legal requirements.
EcoPower-Hazard requests the Siting Board's permission to construct a 69 kV
nonregulated transmission line 1.54 miles in length and sufficient to transmit the electric
power generated to the existing Kentucky Power Company Engle substation, which is
located at the entrance to t h e Coal Fields Regional Industrial Park. The Application
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explains that the transmission line route “will exit the [ecoPower-Hazard] property at its
southeast corner and will traverse south-southeast over currently existing easements or
easements to be acquired for this purpose.”55 The transmission line will be supported
by 13 wood pole structures and two tubular steel poles.56
EcoPower-Hazard states that the transmission line will operate nominally at 69

kV, will be located along the center of a 100-foot right-of-way, and will have a current
capacity of 650 amperes.57 EcoPower-Hazard further states that “[tlhe proposed
transmission line and appurtenances will be constructed and maintained in accordance
with accepted engineering practices and the National Electric Safety Code
The Siting Board finds that ecoPower-Hazard’s description of the transmission line
facilities complies with the requirements of KRS 278.714(2)(c) and that ecoPowerHazard’s statement regarding its intent to construct and maintain the proposed
transmission line in compliance with accepted engineering practices and the NESC
complies with the requirements of KRS 278.714(2(d).
EcoPower-Hazard provides a detailed description of the proposed transmission

line route, accompanied by two large topographic maps showing the transmission line
route and its supporting structures and identifying the owners of the tracts of property
that the proposed transmission line will cross.59 The Siting Board finds that ecoPower-

55

Application at 4.

56

Id. at 4-5.

57

Id. at 4.

58

Id.

59

See
,.dI Figures 5 and 6.
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Hazard’s description of the proposed route and its accompanying maps are in
compliance with the requirements of KRS 278.714(2)(b).
There are no schools or public or private parks within one mile of the proposed
transmission line route.60 A residential neighborhood is located approximately 2,200
feet from the proposed transmission line route at its closest point6’ and, according to the
Siting Board’s consultant, at least one residence located at the industrial park property
will have a view of the proposed transmission line.62 However, the Siting Board notes
that the location of that residence is also approximately 800 feet from, and in view of,
the existing Weyerhauser manufacturing facility.63
According to ecoPower-Hazard, “the route for the transmission line was selected
to minimize impact to residences or sensitive land, minimize impact on property parcels,
minimize overall route length, maximize use of existing linear corridors by following
existing transmission lines or roads, minimize number of line angles, and minimize
crossings of public roads.”64
Prior to selecting the transmission line route, ecoPower-Hazard analyzed several
alternative routes and initially chose two primary routes for analysis. The first was the
selected route, which follovds the eastern edge of the industrial park. The second was a

6o

Id Exhibit J at 11 and Figure 5.

___Ll

Id Figure 5 (Residential Neighborhood #6).

&I

BBC Report at 17. BBC notes that the residence within sight of the proposed
transmission line is visually obstructed from any view of the proposed generation facility.
62

63

Application, Figure 5.

64

-7

Id Exhibit J at 11.
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route leading west from the substation to Coalfields Industrial Drive, where that road
turns northward toward the proposed generation facility site. The second route would
have then followed the road parallel from that point to the ecoPower-Hazard property.65
EcoPower-Hazard did not choose the second route for a number of reasons.
According to ecoPower-Hazard, had it chosen the second route, it would have to widen
the existing right-of-way in a number of areas; the alternative route and right-of-way
could interfere with current uses of the property; and the transmission line would have to
cross property where the ownership is in dispute, clouding the possibility of obtaining
necessary easements. Had ecoPower-Hazard chosen the second route, the proposed
transmission line would also be longer and more expensive-due,

in part, to the larger

number of easements that would be required to construct the line along that route. In
addition, ecoPower-Hazard notes that, if the second route were utilized, it would
probably have to construct the transmission line above some existing distribution lines,
which would require coordination with the owner of the distribution lines and would
increase the expense and risk of the construction project.66
In the course of preparing its Application, ecoPower-Hazard engaged the

services of a consultant who surveyed the property in the vicinity of the proposed
generation facility and transmission line for any archeological sites or cultural historic
sites listed on (or eligible for listing on) the National Register of Historic Places. Neither

65

Id. at 7.

66

Id.
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survey identified any such structures or sites in the vicinity of the proposed generation
or transmission line faci~ities.~~
The Siting Board’s consultant notes that the transmission line “will be visible from
various locations in the industrial park and cites ecoPower-Hazard’s conclusion that the
transmission line and support structures are “unlikely to alter the scenic view of any
observer” given the current surrounding land use and views.68 The consultant makes
no recommendations for any mitigation measures to lessen any impact of the
transmission line on the surrounding area.
The Siting Board finds that the proposed 69 kV transmission line has been
designed and located to minimize any adverse impact on the scenic assets of Kentucky.

In choosing to locate the generation facility and the accompanying transmission line at
an existing industrial park, the risk that the transmission line could have any significant
impact at all on the Commonwealth’s scenic assets is inherently minimized. In addition,
there are no sites of historical significance or archeological interest along the proposed
transmission line route that might be disturbed by the construction of the transmission
line. Therefore, the Siting Board approves ecoPower-Hazard’s application to construct
the 69 kV transmission line as designed and proposed along the route identified in its
Application.
Potential Impact on the Electricitv Transmission Svstem
Before the Board may grant a merchant plant construction certificate, KRS
278.701(1)(f) requires the Board to consider whether the additional load imposed upon

67

See
,.dI Exhibit J3 (Cultural, Historic and Archeological Studies).

68

BBC Report at 18 (quoting Application, Exhibit J at 14).
-27-

Case No. 2009-00530

the electricity transmission system by the proposed facility will adversely affect the
reliability of service for retail customers of electric utilities regulated by the Commission.
EcoPower-Hazard will interconnect, at the Engle substation, with the Kentucky
Power transmission network through its proposed 69 kV transmission line. It has filed
an interconnection request with PJM, Inc., the regional transmission operator of which
Kentucky Power Company is a member.
PJM is in the process of conducting studies to evaluate any possible constraints
on the transmission system that might result from the integration of the proposed 50
MW generation facility into the transmission system.69 The System Impact Study is now
in progress and is anticipated to be completed by June 30, 2010. Based on a mutually
agreed scope of work, PJM has advised ecoPower-Hazard that an expedited
Interconnection Services Agreement (“EA)is possible by the end of July 2010.70
Based on this information, the Board finds that, upon receiving approval from
PJM of its ISA, interconnection of the proposed generation facility will not adversely
affect the reliability of service for Kentucky customers.

The Board will require

ecoPower-Hazard to file a copy of the final ISA within 30 days of execution of the ISA by
all necessary parties as a condition of its approval of ecoPower-Hazard’s Application in
this matter.

69 See Application, Exhibit G I -G2, and EcoPower-Hazard’s Response to Board
Staffs First Data Request, Tab G.

’O

EcoPower-Hazard’s Response to Board Staff’s First Data Request, Item 31
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Compliance with Statutory Setback Requirements

KRS 278.71O(l)(g) requires the Board to consider whether the proposed facility
will comply with any applicable setback requirements. On April 27, 2010, in response to
the Siting Board’s April 22, 2010 Order denying its April 8, 2010 Motion for Deviation
from Setback Requirements, ecoPower-Hazard filed a Renewed Motion for Deviation
from Setback Requirements (“renewed motion”). The Siting Board finds that ecoPowerHazard’s renewed motion sets forth the necessary and appropriate factors for the Board
to find that the proposed facility is designed and located to meet the goals of the
applicable statutes listed in KRS 278.704(4).
KRS 278.704(2) provides that:
Except as provided in subsections (3), (4), and (5) of this
section, no person shall commence to construct a merchant
electric generating facility unless the exhaust stack of the
proposed facility is at least one thousand ( I ,000) feet from
the property boundary of any adjoining property owner and
two thousand (2,000) feet from any residential neighborhood, school, hospital, or nursing home facility.
Pursuant to KRS 278.704(4), the Siting Board may grant an applicant’s request for a
deviation from the 1,000-foot setback requirement in KRS 278.704(2) if “the proposed
facility is designed and located to meet the goals of KRS 224.10-280, 278.010, 278.212,
278.214, 278.216, 278.218, and 278.700 to 278.716 at a distance closer than those
provided in subsection (2) of this section.”
In its original motion for deviation filed on April 8, 2010, ecoPower-Hazard
asserted that “the statutory language and legislative history suggest that the primary
purpose of the setback requirement is to protect the expectations of property owners
who had no reason to expect the construction of a merchant power plant near their
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property.” In support of its motion, ecoPower-Hazard attached letters from the owners
of the adjoining properties indicating their understanding that the facility would Rot be in
compliance with the 1,000-foot setback requirement and their support for the facility
nonetheless. In its renewed motion, ecoPower-Hazard notes that the above-quoted
language regarding the “primary purpose” of KRS 278.704(2) is found in the Siting
Board’s September 5, 2002 Order granting Kentucky Mountain Power, LLCl
EnviroPower, LLC (“KMP”) a certificate for construction of a merchant generating
faci I ity.
In the KMP case, the exhaust stack of the applicant’s proposed facility was
located less than 1,000 feet from the adjoining property. However, as the Siting Board
noted in the September 5, 2002 Order, the applicant had a “significant ownership
interest in the land adjacent to the proposed site.” According to the Order, KMP had a
96-year lease with the property owner, which was renewable for an additional 99-year
period. The Board noted that, under those facts, “a strong argument can be made that
there is no ‘adjoining property owner’ within 1,000 feet within the meaning of KRS
Chapter 278, and that the setback requirements do not apply because KMP essentially
‘owns’ the entire 4,000 acres.”71 The Siting Board also considered the language of the
lease agreement and the property owner/lessor‘s testimony at the evidentiary hearing in
the case that it was aware of the planned use for the land and did not have any
objection. The Siting Board also considered other evidence which gave it assurance

71 Case No. 2002-00149, The Application of Kentucky Mountain Power,
LLCIEnviroPower, LLC for a Merchant Power Plant Construction Certificate in Knott,
County, Kentucky Near Talcum (Siting Board, September 5, 2002 at 15).
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that the applicant had “made every effort to protect property owners from any adverse
impact that may result from the proposed project.”72
The facts of the present case are quite different than the facts of the KMP case.
In the present case, the exhaust stack of ecoPower-Hazard’s proposed facility is located
less than 1,000 feet from four adjoining properties in the Coalfields Regional Industrial
Park, in which ecoPower-Hazard does not have any demonstrated ownership interest.
The three adjoining properties to the south-southeast of the property upon which the
ecoPower-Hazard facility will be constructed are undeveloped properties owned by the
Perry, Harlan, Leslie, Breathitt, Knott Regional Industrial Authority (“regional industrial
authority”). The property to the east of ecoPower-Hazard’s proposed site is owned by a
mining company, which has an active surface mining operation several thousand feet
from the adjoining property line. A property immediately adjacent to the easternmost
adjoining property owned by the industrial authority is currently occupied by a
commercial call center, which employs several hundred people at that location.
While the call center is outside the 1,000-foot setback boundary pursuant to KRS
278.704(2), its presence indicates that development at the industrial park is not strictly
limited to industrial facilities.

Its presence also indicates that the properties located

adjacent to the ecoPower-Hazard facility could, in the future, be occupied by several
hundred persons.
The setback provisions of KRS 278.704(2) were enacted to afford some level of
protection for persons occupying a property adjacent to a property where a merchant
generating plant is to be constructed and operated. The Siting Board notes that the

72

Id. at 16.
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occupants of nursing homes and schools are not normally the owners of the properties
upon which those facilities are located. However, the language of the statute is clearly
concerned with ensuring that the impacts of the proposed facility on nearby students
and nursing home occupants are considered by the Siting Board when it makes its
decision to either grant or deny an application for a merchant generating facility
construction certificate.
While the owner of a nursing home or a school might endorse the construction of
a merchant generating facility upon a neighboring property, it is the effects of the
planned facility on the students or the nursing home residents that the Siting Board
must consider when determining whether to grant a deviation pursuant to KRS

278.704(4). In that regard, the Siting Board notes that while the regional industrial
authority is the current owner of the adjoining property, it is unlikely that it will be an
occupant of the property. Therefore, the Siting Board gives appropriate weight to the
opinions expressed in its January 6, 2010 letter regarding the proposed use of the
adjoining property.73 If the adjoining properties were occupied, the Siting Board would
necessarily consider the effects of the planned facility on those persons. However, as
the adjoining properties are currently vacant, any future occupants will have prior notice

of the use of the ecoPower-Hazard property.
In the KMP case, the adjoining property was comprised of thousands of acres
which were to be leased by KMP for many decades-possibly

195 years. As such, the

Siting Board’s determination in the KMP case to allow a deviation from the 1,000-foot

73
EcoPower-Hazard’s
Requirements, Exhibit II.

Renewed
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setback requirement was reasonable, especially as the Siting Board had been assured
that the applicant had made every effort to protect property owners from all adverse
impacts that might result from the construction and operation of its facility.
In the present case, the ecoPower-Hazard facility is to be sited at an existing
industrial park where a number of industrial facilities are already located. Persons
entering an established industrial park must have a reasonable expectation of exposure
to a certain amount of noise, visual obstruction of scenic views, and traffic that may
result from the construction and operation of an industrial facility-including

those that

will result from the construction and operation of a merchant generation plant. The
Siting Board has taken those factors into consideration in making its determination
regarding ecoPower-Hazard’s request for a deviation from the I,000-foot setback
requirement in this case.
The fact that the ecoPower-Hazard facility is to be located in an industrial park
does not, by itself, eliminate the need for the applicant to provide a discussion of the
“goals” of the statutes listed in KRS 278.704(4) and the ways in which its facility is
designed and located to meet those goals in sufficient detail to allow the Siting Board to
make a reasoned decision.

EcoPower-Hazard has provided that information to the

Board in its renewed motion for deviation.
Compliance with the Goals of KRS 224.10-280
As ecoPower-Hazard notes in its renewed motion, KRS 224.10-280 provides that

no person shall commence to construct a facility to be used for the generation of
electricity unless that person has submitted a cumulative environmental assessment to
the Energy and Environment Cabinet (“Cabinet”) with its permit application and remits a
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fee which has been set pursuant to KRS 224.1 0-1OO(20). EcoPower-Hazard states that
it discussed the requirements of KRS 224.10-280 with the Department of Environmental
Protection (“DEP”) and was advised that “the Cabinet’s practice is to request applicants
to file the environmental assessment at the time of the filing of the last environmental
permit which will be required for the facility.” EcoPower-Hazard notes that it must apply
for a Kentucky Pollution Discharge Elimination System (“KPDES”) permit to regulate
industrial stormwater from its proposed facility but that it has not yet filed that
application. EcoPower-Hazardwas also advised by DEP that no regulations have been
promulgated regarding cumulative environmental assessments and, thus, no fee has
been established for an applicant to pay.
EcoPower-Hazard states in its renewed motion that its goal is to provide the
cumulative environmental assessment as set forth in KRS 224.10-280 “in accordance
with the instructions of the Department for Environmental Protection,” and that “it is the
intent and commitment of [ecoPower-Hazard] not to begin construction of the facility
described in this Board proceeding unless and until such cumulative environmental
assessment has been properly filed with the Department for Environmental Protection.”
EcoPower-Hazard notes that it has already applied for and received a permit from the
Division for Air Quality to control the air pollution emissions from its proposed facility
and arGues that “[alny earlier submission of a cumulative environmental assessment
would be premature as it could not take into account all environmental impacts
envisioned by KRS 224.10-280.”
With regard to water withdrawal needs, which is a factor to be discussed in a
cumulative environmental assessment pursuant to KRS 224.10-280(3)(d), ecoPower-
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Hazard has contracted with the city of Hazard to provide water for its facility and is
exploring two additional water sources that it could use if the city of Hazard is unable to
supply its needed water.74 As to the disposal of waste from the facility, which is a
consideration under KRS 224.10-280(3)(~),ecoPower-Hazard intends to mix the waste
fly ash from its facility with sand to form a soil amendment that can be used for surface
mining reclamation at nearby mining sites, which is a beneficial reuse pursuant to KRS
EcoPower-Hazard is also consulting with cement and concrete block

224.75

manufacturers to determine if some of its fly ash byproduct can be sold to those
facilities for their manufacturing p r o c e ~ s e s . ~ ~
The Siting Board agrees with ecoPower-Hazard's assessment that "[tlhe goal of
this statute clearly is to provide the Cabinet a central location for a cumulative overview
of environmental impacts which may result from the construction of an electric
I

generating facility." It is also apparent that the filing of a cumulative environmental
assessment with the Cabinet affords DEP the opportunity to determine if any additional
environmental permits not already identified by the applicant are necessary before the
fscility can be constructed and operated. Therefore, the Siting Board concludes that the
ecoPower-Hazard facility is designed and located to meet the goals of KRS 224.1 0-280,
based on our findings that the applicant: has already received its air emissions permit

74 Review and Evaluation of [ecoPower-Hazard] Site Assessment Report, BBC
Research and Consulting at 6.

Application, Exhibit K, Air Quality Permit at 6; Response of ecoPower-Hazard
to BBC Informal Information Request of February 24, 2010 at 8.
75

Response of ecoPower-Hazard to BBC Informal Information Request of
February 24, 2010 at 8-9.
76
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from the Division for Air Quality; has committed to file its cumulative environmental
assessment with DEP at the time it files its KPDES industrial stormwater permit
application; has contracted for water to be supplied by the city of Hazard and is
exploring two other options for water supply, if necessary; and intends to beneficially
reuse the waste fly ash from its facility.
Compliance with the Goals of KRS 278.010
KRS 278.010 is the definitions section of KRS Chapter 278. EcoPower-Hazard
argues that “in filing a complete Application pursuant to the applicable statutes in this
proceeding it has satisfied the goal of providing the required information utilizing the
definition of any applicable term defined in KRS 278.01 0.” The Siting Board agrees with
ecoPower-Hazard’s assessment of the goals of KRS 278.01 0. Therefore, the Board
finds that the ecoPower-Hazard facility is designed and located to meet the goals of
KRS 278.010.
Compliance with the Goals of KRS 278.212
EcoPower-Hazard argues in its renewed motion that KRS 278.212 is a “mandate
to ‘utilities,”’ which, it observes, ecoPower-Hazard is not. However, it is clear from the
language of KRS 278.212(2) that the statute does apply to merchant generating
facilities:
Notwithstanding any other provision of law, any costs or
expenses associated with upgrading the existing electricity
transmission grid, as a result of the additional load caused
by a merchant electric generating facility, shall be borne
solely by the person constructing the merchant electric
generating facility and shall in no way be borne by the retail
electric customers of the Commonwealth. [Emphasis added.]
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Nonetheless, ecoPower-Hazard has committed to “ensure compliance with all
applicable conditions relating to electrical interconnection with utilities” and states that it
“fully intends and will accept responsibility for appropriate costs which may result from
its interconnecting with the electricity transmission grid.” The Siting Board finds that,
with ecoPower-Hazard’s commitment to comply with KRS 278.212, its proposed facility
has been designed and located to meet the goals of KRS 278.212.
Compliance with the Goals of KRS 278.214
KRS 278.214 provides that:
When a utility or generation and transmission cooperative
engaged in the transmission of electricity experiences on its
transmission facilities an emergency or other event that
necessitates a curtailment or interruption of service, the
utility or generation and transmission cooperative shall not
curtail or interrupt retail electric service within its certified
territory, or curtail or interrupt wholesale electric energy
furnished to a member distribution cooperative for retail
electric service within the cooperative’s certified territory,
except for customers who have agreed to receive
interruptable [sic] service, until after service has been
interrupted to all other customers whose interruption may
relieve the emergency or other event.
EcoPower-Hazard argues in its renewed motion for deviation that “[tlhe goals of this
statute are to establish the progression of entities whose service may be interrupted or
curtailed pursuant to an emergency or other event.” EcoPower-Hazard states that it
“intends to abide by the requirements of this provision to the extent that these
requirements are applicable to a wholesale generator of electric power.” The Siting
Board finds that ecoPower-Hazard’s commitment to abide by the requirements of KRS
278.714 is sufficient, under the facts of this case, to establish that its facility is designed
and located to meet the goals of KRS 278.714.
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Compliance with the Goals of KRS 278.216
KRS 278.216 requires a jurisdictional utility, as defined by KRS 278.010(3),
which seeks to construct an electric generating facility to comply with many of the same
requirements applicable to merchant generating facilities under KRS 278.700-278.716,
including the submission of a site assessment report as prescribed in KRS 278.708(3)
and (4).

The Siting Board agrees with ecoPower-Hazard’s argument that, as an

applicant for a merchant generating facility, by complying with the requirements of
278.700-278.716, ecoPower-Hazard has met the requirements and goals of KRS
278.216.

Therefore, the Siting Board finds that the ecoPower-Hazard facility is

designed and located to meet the goals of KRS 278.216.
Compliance with the Goals of KRS 278.21 8
KRS 278.218 requires jurisdictional utilities to acquire the approval of the Public
Service Commission prior to a change in ownership or control of assets owned by a
utility as defined by KRS 278.010(3)(a). As ecoPower-Hazard correctly notes, it is not a
utility as defined by KRS 278.010(3)(a); and, therefore, it does not appear that KRS
278.218 is applicable to ecoPower-Hazard. The Siting Board notes that pursuant to
KRS 278.710(3), the owner of a merchant plant who has received a Siting Board
certificate must obtain the Board’s approval prior to transferring its rights and obligations
under the certificate.
However, ecoPower-Hazard states in its renewed motion that “to the extent
commission approval may at some time be required for change of ownership or control
of assets owned by [ecoPower-Hazard], [ecoPower-Hazard] will abide by the applicable
rules and regulations which govern its operation.”
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ecoPower-Hazard’s commitment to abide by the requirements of KRS 278.218, if
required, is sufficient, under the facts of this case, to establish that its facility is designed
and located to meet the goals of KRS 278.218.

Compliance with the Goals of KRS 278.700-278.716
The statutes governing the Siting Board’s authority are encompassed by KRS
278.700-278.716. EcoPower-Hazard argues in its renewed motion that:
The goals of those provisions are to provide for the location
of merchant electric generating facilities in a fashion which
will not intrude upon or unnecessarily disrupt other
surrounding land uses, including hospitals, nursing homes,
residential areas, schools, parks or otherwise have adverse
environmental impacts which are not otherwise regulated.
The Siting Board does not disagree with this abbreviated summary of its statutory
obligations. However, the statutory criteria also specifically include an evaluation of the

economic impact of the proposed facility (KRS 278.710(1)(~));
whether the facility is to
be located at a site where existing generating facilities are located (KRS 278.710(1)(d));

whether the facility will meet all applicable local planning and zoning requirements (KRS
278.71O( 1)(e));whether the facility will adverseiy impact the reliability of electrical
service for retail customers of utilities regulated by the Public Service Commission (KRS
278.71O(1 )(f)); the efficacy of any proposed mitigation measures (KRS 278.71O(l)(h));
and the applicant’shistory of environmental compliance (KRS 278.71 O( 1)(i)).

EcoPower-Hazard argues that it has demonstrated that its facility is designed
and located to meet the goals of KRS 278.700-278.716 through “its Application in its

entirety.” EcoPower-Hazard further notes that its facility will be located in an existing

industrial park and that the adjoining properties will likely be used for future industrial
facilities.
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The Siting Board agrees that ecoPower-Hazard has provided a comprehensive
Application with a detailed discussion of all of the criteria applicable to its proposed
facility under KRS 278.700-278.716. Therefore, the Siting Board finds that, for the
purpose of granting ecoPower-Hazard’s motion for a deviation from the setback
requirement under KRS 278.704(2), the proposed facility has been designed and
located to meet the goals of KRS 278.700-278.716.
History of Environmental Compliance
KRS 278.710(1)(i) directs the Board to consider whether the applicant has a
good environmental compliance history. EcoPower-Hazard states in its Application that:
Neither [ecoPower-Hazard], nor any person with an
ownership interest in the Project, have violated any federal
or state environmental laws, rules or administrative
regulations. There are no pending judicial or administrative
actions for violating any environmental requirement that
have been filed against [ecoPower-Hazard] or any person
with an ownership interest.
The Board is unaware of any evidence to the contrary and, therefore, finds that
ecoPower-Hazard has a good environmental compliance history pursuant to KRS
278.71 O(l)(i).
Efficacy of Proposed Mitigation Measures
KRS 278.710(1)(h) requires the Board to consider the efficacy of measures
proposed to mitigate any adverse impact that the proposed facility may have on the
affected region. Pursuant to this statute, the Board has reviewed and considered the
measures BBC has proposed to mitigate the negative impact that the ecoPower-Hazard
project may have on the Perry County region.
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With regard to access control issues, adequate security is essential to protecting
residents from the dangers that may result from security breaches. The Board believes
that the implementation of standard industry practices for security and access control
will successfully mitigate the risk of security breach.
In assessing the scenic compatibility of the proposed facility with surrounding
land, BBC concludes that minimal visual impairment to the scenic surroundings may
occur for residents living in the industrial park and in the residential neighborhood to the
east of the proposed facility location.

In response to this potential impairment,

ecoPower-Hazard has proposed and BBC recommends that ecoPower-Hazard select
colors for the facility structures that do not contrast with the surroundings, except where
markings or signs may be required for purposes of compliance with aviation regulations
or to maintain worker safety.

The Board concludes that implementation of these

mitigation strategies will render the ecoPower-Hazard project compatible with the scenic
. surroundings of the industrial park.

Mitigation strategies related to impact on surrounding roads are discussed on
pages 16 through 18 of this Order. Mitigation strategies related to anticipated noise
levels are discussed on pages I 9 and 20 of this Order.
Finally, the Board is sensitive to the fact that some of ecoPower-Hazard's
proposed plans, permits, and agreements have not been finalized. If ecoPower-Hazard
failed to honor the commitments it has made to the Board in its Application, it would
substantially affect the projected impact the proposed plant will have on the region. For
these reasons, the Board has a responsibility to make every effort to ensure that the
project is constructed as ecoPower-Hazard has represented throughout this proceeding.
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To that end, the Board finds that the submission of an annual project impact report
would help to successfully mitigate any additional adverse impacts caused by the
project which were not anticipated by ecoPower-Hazard, the Siting Board, or its
consultant and which are fiat specifically addressed by the conditions imposed in this
Order and the attached Appendix.
OTHER FACTORS
Although no local public hearing was held by the Siting Board, the Board notes
that ecoPower-Hazard held an “Informational Open House’’ in Chavies, Kentucky on
January 5, 2010, which was attended by approximately 35 persons from the local
area.77 In its Application, ecoPower-Hazard also provides several examples of its
efforts to interact with the public prior to filing its application. These efforts include
meetings with representatives of the Sierra Club in November 2009 and January 2010
and a meeting with representatives of the Kentucky Resources Council in November
2009 “to describe the Project and encourage questions from this community.”78 The
Applicant describes the meetings with the environmental organizations as “cordial and
encouraging

.1’ 7’

EcoPower-Hazard’s Application also describes its efforts-both
contacts and through letters-to

through personal

meet with and inform the owners of the adjacent

properties about the project and its potential impacts on the surrounding area.”

77

Application, Exhibits E8-EI2.

78

Id. at 16.

79

Id.

8o

Id.
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EcoPower-Hazard has established a website located at: http://www.ecopg.com, to
provide public information about the project.81 The company has also established a
local office in Hazard, Kentucky, which wiil be staffed by its Vice President for Fuel
Procurement, who is a professional forester with over 20 years’ experience in wood
procurement and sustainable forest management.82
The Siting Board believes that it would be beneficial to the public to require
ecoPower-Hazard to maintain its existing website and to update it regularly to provide
the public with ongoing information about the progress of the project until the facility has
been constructed and placed into operation. The website might also be supplemented
,to provide a place for interested persons to request electronic notification when major
noise events, like steam blows, are planned.
The Siting Board acknowledges ecoPower-Hazard’s proactive approach to
providing information to the public about its planned project. The Siting Board also
acknowledges ecoPower-Hazard’s efforts to interact with concerned organizations to
answer their questions and address their concerns prior to filing its Application. The
Siting Board’s decision not to hold a local public hearing in this matter was influenced by
ecoPower-Hazard’s pre-application efforts to discuss its project with the public, local,
and state officials and concerned organizations.
CONCLUSION
After carefully considering the criteria outlined in KRS Chapter 278, the Siting
Board finds that ecoPower-Hazard has presented sufficient evidence to support the

Id. at 17.
82

Id.
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issuance of a deviation from the setback requirements of KRS ,278.704(2) and a
certificate to construct the proposed merchant power plant and a non-regulated electric
transmission line. The Board conditions its approval upon the full implementation of all
monitoring, reporting, and mitigation measures described herein and listed in Appendix
A to this Order. A map showing the location of the proposed generating facility is
attached hereto as Appendix B.83
IT IS THEREFORE ORDERED that:
1.

EcoPower-Hazard’s Renewed Motion for

Deviation from Setback

Requirements is granted.
2.

EcoPower-Hazard’s Application for a Certificate to Construct an

approximately 50 MW merchant electric generating facility and a 69 kV nonregulated
transmission line in Perry County, Kentucky is granted.

3.

EcoPower-Hazard shall fully comply with all monitoring, reporting and
tions prescribed in Appendix A attached hereto.
By the Kentucky State Board on
Electric Generation and
Transmission Siting

on behalfofThe Kentucky State Board on
Electric Generation and Transmission Siting
83 The map at Appendix B was created by a member of the Siting Board Staff
professionally trained and experienced in the use of Geographic Information Systems
(“GIS”). The map was created from images excerpted from ecoPower-Hazard’s
Response to Board Staffs First Data Request at Tab F. The original map image is too
large to append to this Order, and reducing the original image renders many features of
the original map illegible. Coalfields Industrial Drive is also mislabeled “Gambill Drive’’
in the original map image, and the Appendix B map has been corrected to eliminate that
error. The location of the 69 kV transmission line is not shown on the Appendix B map
due to restrictions on the disclosure of information regarding critical infrastructure.
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APPENDIX A
APPENDIX TO AN ORDER OF THE KENTUCKY STATE BOARD ON
ELECTRIC GENERATION AND TRANSM
ON SITING IN
f
8
CASE NO. 2009-00530 DATED
MONITORING PROGRAM AND REPORTING REQUIREMENTS
The following monitoring program is hereby imposed on ecoPower-Hazard to
ensure that the facility proposed in this proceeding is constructed as ordered:
A.

EcoPower-Hazard shall file an annual report throughout the duration of the

construction of its facility and the construction of its transmission line. The initial report
shall be filed within one year of the date of this Order granting ecoPower-Hazard a
Construction Certificate for its merchant electric generating facility and its 69 kV
transmission line. Subsequent reports shall be filed annually from the date of the filing
of the first report.
B.

The obligation of ecoPower-Hazard to file annual reports pursuant to this

Appendix to the Final Order of the Kentucky State Board on Electric Generation and
Transmission Siting in Case No. 2009-00530 shall continue until such time as the
merchant electric generating facility and the 69 kV transmission line have been finally
constructed and have been placed into normal operation as designed.
C.

The report shall be filed in the form of a letter to the Chairman of the

Kentucky State Board on Electric Generation and Transmission Siting. The report shall
contain the following sections:
Overview - EcoPower-Hazard shall provide a short narrative summary of the
progress of construction of the generating facility and the progress of construction of the
transmission line and any and all changes in the construction plans which have been

made during the reporting period. EcoPower-Hazard shall also identify the primary
contractor(s) responsible for the largest portion of the construction effort, if applicable.
Implementation of Site Development Plan - EcoPower-Hazard shall describe: (1 )
the implementation of access control to the site; (2) any substantive modifications to the
proposed buildings, transmission lines, and other structures; and ( 3 ) any substantive
modifications to the access ways, internal roads, or other access to the site. A map
shall accompany any change to the above items.
Local Hiring and Procurement - EcoPower-Hazard shall describe its efforts, if
any, to encourage the use of local workers and vendors. At a minimum, ecoPowerHazard shall include a description of the efforts it has made and those efforts made by
contractors and vendors to use local workers and local vendors to build and operate the
generating facility and to build the 69 kV transmission line. EcoPower-Hazard shall also
include an informed estimate of the proportion of the construction and operational
workforce who resided in the region (e.g., within a 50-mile radius) of the plant site prior
to becoming employed to construct or work at the ecoPower-Hazard generating facility.
Eco-Power-Hazard shall include an informed estimate of the proportion of the
construction workforce who resided in t h e region (e.g., within a 50-mile radius) of the
plant site prior to becoming employed to construct the 69 kV transmission line.
Public Comments and Responses - EcoPower-Hazard shall provide a summary
of any oral, telephone, e-mail or otherwise written complaints or comments received
from the public during the reporting period. EcoPower-Hazard shall also summarize the
topics of public comments, t h e number of comments received, and its response to each
topic area. True copies of all written complaints and comments shall be attached to the
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report, as well as any transcriptions of telephone conversations or notes documenting
such telephone conversations.
Specific Mitigation Conditions - EcoPower-Hazard shall include in its report a
brief narrative response to describe the progress made toward completion of the
project, any obstacles encountered, and plans to fulfill each and every condition or
mitigation requirement required by the Board, including whether it plans to install steam
blow silencers pursuant to paragraph 11 below and a description of its plans, if required
pursuant to paragraph 12 below, to implement a system to contact residents in the
vicinity of the generating facility prior to planned steam blows.
4

D.

Within six months of the conclusion of construction, ecoPower-Hazard

shall invite the Board, its staff, and its consultants for a site visit to review and ascertain
that the constructed facility followed the description provided by ecoPower-Hazard in its
site assessment report and that the mitigation conditions imposed by the Board were
successfully implemented. EcoPower-Hazard shall also submit, subject to appropriate
confidentiality or security restrictions, “as-built” plans in the form of maps that illustrate
the implementation of the Site Development Plan.
SPECIFIC CONDITIONS IMPOSED
1.

EcoPower-Hazard shall provide access control and security that meet

industry standards suitable to its particular operation.

Listed below are industry

standards that the Board considers appropriate, based on the Review and Evaluation of
ecoPower-Hazard’s Site Assessment Report filed by its consultant, BBC, in this matter.
If ecoPower-Hazard subsequently determines that there is a preponderance of industry
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standards which suggest an exception to the standards listed below, it may request and
substantiate such an exception in its periodic compliance reports.
a.

Approved parking areas for employees.

b.

Fenced, lighted plant perimeter.

c.

Access to waste disposal areas must be locked.

d.

Storage buildings with hazardous or dangerous chemicals shall be

e.

Only personnel who have attended an induction course shall be

locked.

permitted to work on-site.
f.

All employees and subcontractors working at the site shall have a

site security pass which shall be carried at all times.
g.

Entry to the site shall be controlled, and only persons approved for

work on the site shall be allowed access. Access for site personnel shall be via a
security gate controlled by site security.
h.

Commercial vehicle drivers delivering and removing materials to

and from the site shall first register with ecoPower-Hazard.
i.

Documentation of all drivers shall be subject to examination by

ecoPower-Hazard security, and only those holding the necessary documents for the
type of vehicle, plant, or equipment to be driven, shall be allowed on the site.

1.

All vehicles entering and leaving the site shall be subject to search

by ecoPower-Hazard security.

k.

Vehicle speeds on site shall not exceed 15 miles per hour unless

there are signs indicating other limits.
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I.

EcoPower-Hazard shall conduct a security assessment after

construction plans are finalized and shall review its security plans and systems with the
Perry County Sheriff prior to the commencement of actual, physical construction of the
facilities.
m.

At a minimum of once every three months, throughout the

construction of its facilities, ecoPower-Hazard shall have regular contact and share
information about the construction workforce with the Perry County Sheriff.
n.

During the construction phase of the proposed project, ecoPower-

Hazard shall implement dust control measures consistent with industry standards.
2.

EcoPower-Hazard shall ensure that the building contractors responsible

for constructing all facility buildings and the exhaust stack select neutral background
colors which will minimize contrast with existing surroundings, except for any markings
which may be required for worker safety or compliance with state or federal aviation
regulations. Industry standards for accomplishing this permit condition shall be applied.

3.

EcoPower-Hazard shall continue to evaluate all reasonable water supply

options to ensure that its water supply needs can be met without adversely impacting
the city of Hazard’s water supply.
4.

If ecoPower-Hazard determines to obtain water for its generating facility

from a source other than the city of Hazard, ecoPower-Hazard shall provide a detailed
description of its plans for obtaining water from the alternative source in its next annual
report or, if no further annual reports are to be filed, in a separate report filed no later
than 60 days prior to the startup date of the generating facility and directed to the
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attention of the Chairman of the Siting Board, with a true copy sent to the attention of
the Perry County JudgelExecutive.
5.

EcoPower-Hazard shall file a copy of its final Interconnection Services

Agreement ( W A ) with the Siting Board within 30 days of execution of the ISA by all
necessary parties.
6.

EcoPower-Hazard shall comply fully with KRS 278.212 and shall pay for

any and all costs or expenses associated with upgrading the existing electricity
transmission grid as a result of the additional load caused by its generating facility, and
said costs or expenses shall in no way be borne by the retail electric customers of the
Commonwealth.
7.

EcoPower-Hazard shall pave all roads and parking lots on the facility

property to minimize fugitive dust and visual impact.
8.

EcoPower-Hazard shall schedule all wood fuel deliveries to its generating

facility primarily during daytime hours, as far as practicable.
9.

EcoPower-Hazard shall require all fuel delivery trucks to comply with any

and all applicable load cover rules.
10.

EcoPower-Hazardshall ensure that the final design of nighttime lighting of

the facility minimizes potential visual concerns, subject to safety and security
requirements.
11.

EcoPower-Hazardshall enclose its wood processing equipment in order to

mitigate noise migration from the equipment and to minimize fugitive dust emissions.
12.

If ecoPower-Hazard determines that steam blows will occur on a regular,

even if infrequent, basis - such as once or twice per year following routine outages for
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maintenance - ecoPower-Hazard shall install silencers to dampen the resulting noise.
If ecoPower-Hazard determines that only one steam blow of less than a minute’s
duration will occur prior to initial startup, the requirements of this paragraph shall not be
mandatory.

13.

If ecoPower-Hazard determines that steam blows will occur on a regular,

even if infrequent, basis - such as once or twice per year following routine outages for
maintenance - it shall also develop a system to notify residents within two miles of the
plant in advance of planned steam blows by telephone or automated telephone calls,
newspaper publication, or other communication means, such as e-mail or social
networking.
14.

EcoPower-Hazard shall maintain its website located at www.ecopg.com

and shall update the website on a quarterly basis, or more frequently if ecoPowerHazard determines it to be feasible, until startup of the facility.

The Siting Board

encourages ecoPower-Hazard to maintain the website after the facility is placed into
operation as a means of providing information to the public about the facility and to
provide a portal for persons to request electronic notification prior to major noise events.
15.

Within 30 days of filing its cumulative environmental assessment (“CEA)

with the Kentucky Energy and Environment Cabinet, ecoPower-Hazard shall file a copy
of the CEA with the Siting Board, including a copy of its KPDES industrial stormwater
permit application.
16.

EcoPower-Hazard shall not transfer any of its rights and obligations under

the Siting Board certificate, without having first applied for and received a board
determination that:
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a.

The acquirer has a good environmental compliance history; and

b.

The acquirer has the financial, technical, and managerial capacity

- to meet the obligations imposed by the terms of the approval or has the ability to
contract to meet these obligations.
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APPENDIX B
APPENDIX TO AN ORDER OF THE KENTUCKY STATE.BOARD ON
ELECTRIC GENERATION AND TRANSMISSION SITING IN
CASE NO. 2009-00530 DATED
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Figure 1 for Case 2009-00530: Application of EcoPower Generation-Hazard, LLC
for a Certificate to Construct and Operate a Merchant Electric Generating Facility
and a 69 kV Transmisison Line in Perry County, KY

