
TIns AGmmMENT, made this day of July, Jl)()8, by and between

Kentucky-American Water Company, a Kentucky
corporation with its principal place of business
located at 2300 Richmond Road, Lexington,
Kentucky 40502, ("Lessor");

And

Powcrtel/Kcntucky, Inc., a Delaware corporation
with its principal place of business located at 1233
O. G. Skinner Drive, West Point, Georgia 31833,
("Lmlsee")_

NOW THERB~FORE, in consideration of the mutual covenants contained herein

and other good and valuable consideration, the receipt nne! sufficiency of which is hereby

acknowledged, the Parties hereto agree as follows:

Lessor hereby leases to Lessee that certain space on ] .essor'swatcr tank located at

1700 Mercer Road,Lexington, Kcntucky 40224, as shown on the drawing attached hereto as

Exhibit A, and being further described in Deed Book 788, Page 223 in the records of Fayette

County, Kentucky, together with a parcel of land sufficient [or the installation of Lessee's

equipment building as shown on Exhibit A, together with the non-exclusive right 0 f ingress and

egress seven (7) days per week, twenty four (24) hours per day, ill accordance with the

guidelines set forth on Exhibit C, hereto, OJ) foot or motor vehicle, including trucks and for the

installation and maintenance of utility wires, poles, cables, conduits, and pipes over, under, or

along a twenty (20') Coot wide right-or-way to the demised premises solely for the purposes set
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forthin Ilmagraph 2, hereof. S:rid Tank, parcel of land and right-ofway fUI access ("PlOPClty")

heing !,Uhst:llILially ilS dc:;crihed in r':xhihit 1\ hereto

Lessee shall usc the Property for the purpose () f constructing, muintaining, and

operating a CCJJ1JTT1Unications facility and uses incidental thereto together with one (1) antenna

structure and all necessary connecting appurtenances at J,CSSCl;'S sole cost and expense, All

structures and equipment intended [0 he used on the Property ("ncplipmcnt") and the frequencies

of' operation of such equipment i:; ,'wi ({)Jill in detail on l~xlJihil B f\ security fence, or othc:

means of security (sec Exhibit C), consisting of'chainlink constrnction may he pl:wcd ,1I\1I1nd the

perimeter of' the Property <It the discrotion anti approval of r.cssor (no! including the access

casement), All improvements, including but not limited to, installation of' the fence, and local

approvals, if necessary, shall he paid for by Lessee Lessee shall submit plans and speci fications

to I ..essen ft)1 J,esso!'s written approval, which approval shall not he unreasonably withheld O!

deLlyed.

.'\. CI)l1fWjrH!S ttl the

I ,CSSCC'~; obligation [0 per Ionu under this Lease i·:h:d! he subject to and

conditioned upon

(a) Lessee securing appropriate approvals for Lessee's intended lise or' the

Property from the Federal Communications Commission, the Federal ;\ viation Administration

and [my other federal, state or local regulatory authority having jurisdiction over Lessee's

proposed usc of the Properly,

(b) lessee shall have the right to obtain a title report or commitment lor a title

policy from a title insurance company of its choice [f~ in the opinion of the Lessee, such title
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report shows any defects of title or liens or encumbrances which adversely affect Lessee's usc of

the Properly or Lessee's ability to obtain financing, shall have the right to cancel this Lease

immediately upon written notice to Lessor;

(c) Lessee shall have the right to have the Property surveyed and to have

structural tower studies, radio frequency engineering and other engineering analyses performed.

In the event that any defects arc shown by the surveyor the engineering analyses, which in the

opinion of' Lessee, may adversely affect Lessee's usc of' the Property, Lessee shall have the right

to cancel this Lease immediately upon written notice to Lessor; and

(d) Lessee shall have the right to have ,111 environmental audit of the Property

performed by an environmental consulting firm of Lessee's choice. If the environmental audit

reveals that t11(·) Properly is contaminated with Hazardous Materials, as that term is hereinafter

defined, Lessee shall have the right to cancel this Lease immediately upon written notice to

Lessor; and

(c) Lessee may conduct radio frequency propagation studios ("RF Studies")

on the Property. Ir the RF Studies do not provide results which meet with the personal

satisfaction of Lessee, Lessee shall have the right to cancel this Lease immediately upon wriuen

notice to LeS80r.

Lessee's inability to successfully satisfy these conditions within sixty (60) clays

after execution of this Lease shall relieve Lessee from any obligation to perform under this

Lease; provided, however, that in the event of such termination, Lessor shall be entitled to retain

any prepaid Rent as liquidated damages for such termination.

4. ReI!!
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Beginning on the Commencement Date, rental payments will be due at all annual

rental ofTwenty Four Thousand Dollars ($24,000.00), to be paid in equal monthly installments

on the first day of the month, in advance to (be Lessor at tho address designated in Paragraph 17,

hereof, or to any other person, firm, or place as the Lessor may IhJ11] time to time designate in

writing at least thirty (30) days in advance of any rental payment date. Upon execution of this

Agreement, Lessee shall pay to Lessor a deposit equal to two (2) months' rent which shall he

applied to the first years' rental payment

The annual rental for the three (J) subsequent five (5) year extension terms shall

be increased to reflect any increase in the cost ofliving for the period immediately preceding

each extension term. The increase in the cost of living, if any, shall he measured hy the Regional

Consumer Price Index for all Consumers (1982 .J084 1(0), AII Items, AJJ Consumers (CP1) or

any similar index published by an agency or the United States Government if such index should

be terminated or revised, or in the event there shall be no similar index so published, any index

or measure reasonably calculated so as 10 measure the change in the cost of living in a manner

consistent with the CPJ shall be calculated between the first and last calendar month of each five

(5) year period by multiplying the change in such CPI by tho monthly rent being paid

immediately prior to such adjustment, 'The rent as adjusted shall thereafter he payable in equal

monthlyinstallments until the rent shall be once again adjusted for the subsequent five (5) year

period.

5. Term and~rcnn Ex1!)JUi!fHl

The term of this Agreement shall be five (S) years and shall be effective on the

Commencement Date, which is defined as the: first (101) clay or the month in which this

Agreement is executed by all Parties. Lessee shall have the option to extend this Agreement for

4

KAW_R_AGDR1#51_122308_Part3 
Page 4 of 66



three (3) additional five (5) year terms by giving tho Lessor written notice of its intention to do

so at least six ((j) months prior to the end ofthe then current term, If at the end of the third (3'd)

five (5) year extension term, this Agreement has not been terminated by either Party by giving to

the other written notice of an intention to terminate it at least six (6) months prior to the end of

such term, this Agreement shall continue in force upon the same covenants, terms and conditions

for a further term of one (1) year and fill' annual terms thereafter untiI terminated by either Party

by giving to the other written notice of its intention to so terminate at least six (6) months prior to

the end of such term, Monthly rental for this period shall be equal to the rent paid for the last

1110nth of the third (:lId) live (5) year extension adjusted to reflect any increase in the CPl hom

the previous one-year extended term,

6, A~~G.&'i

Lessor agrees that Lessee shall have free access to the water tower at all times as

per Exhibit C, hereto, for the purpose 01' installing am] maintaining such Equipment, provided

that Lessee does not interfere with Lessor's use of the Property Lessor shall furnish Lessee with

necessary provisions for access as per Exhibit D for the purpose of ingress and egress to the

water tower site It i.'l agreed, however, that only authorized employees, or properly authorized

contractors of Lessee or persons under its supervision, will be permitted to enter said premises.

7. '[cl'lullJ!1.llin

Except as otherwise provided herein, this Agreement may be terminated, without

any penalty or further liability, OJ1 thirty (30) days' written notice as follows: (a) by either party

upon a default or any covenant or term hereby by the other which is not cured within sixty (60)

days of receipt of written notice of default (without, however, limiting any other rights available

to the parties pursuant to any other provisions hereof); (b) by Lessee if it is unable to obtain or
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maintain any license, permit or other approval necessary to the operation of the Antenna

Facilities or r.csscc' s business; (c) hy Lessee i f the Premises are to become unacceptable undci

Lessee's design or engineering specifications for its usc of the Antenna Facilities; (d) by Lessor

lIPOI1 twelve (12) months' notice, if it determines to dismantle the Tank which Lessee is leasing;

and (e) by Lessor i I' Lessee has not received all penni ts and approvals on or before twelve (12)

months from the elate of execution of this Agreement. In the event that J.essce terminates this

Lease pursuant to subsections (b) or (c) of this paragraph 7, Lessee shall pay to Lessor liquidated

damages equal to twelve (12) months' Rent.

8. .CII.!.lditiHlls .Preccrlen t

This Agreement is expressly conditioned on approval by Lessor's Board of

Directors.

9. CmL(!~l1nancn

If a portion of the lank or tank site is taken or condemned for a public or quasi

public usc (a sale in lieu of or in settlement of condemnation shall be deemed a taking or

condemnation for purposes of this Agreement), to the extent that Lessee's usc is deemed to be

destroyed, this Agreement shall, at either Party's option, terminate as of the date title to the site

or tank vests in the condemnor and the Rent shall be apportioned and paid in full by Lessee to

Lessor to that date and neither Party shall thereafter have any liability hereunder.

Lessee shall have the right and it shall be its duty to remove its equipment Irom

the Property on or before the date that title vests in tho condemnor.

All compensation awarded upon such condemnation or taking shall go to the

Lessor and Lessee shall have no claims thereto; and Lessee expressly waives, relinquishes, and

releases to Lessor any claim for damages or other compensation to which Lessee might
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otherwise be entitled because of any such taking or limitation of the leasehold estate hereby

created and irrevocably assigns and transfers to I.essor any rightto compensation of all or a party

0(' the Property on the leasehold estate,

10. Title to (he Prupcd~

Lessor covenants thai Lessor if> seized or good and sufficient title and interest to

the Property and bas full authority to enter into and execute this Agreement. Lessor further

covenants that there arc no other liens, j udgments, or impediments of title on the Property or

affecting Lessor's title to same other than that Indenture of Mortgage between Kentucky

American Water Company and First Union National Bank (successor to The Fidelity Bank),

dated as of May 1, 1968, as supplemented and amended,

1I • lJl.YQImulkatjon

Lessee agrees to indemnify, defend and hoIII Lessor Iiarmless nom any and all claims

arising hom the installation, use, maintenance, repair or removal of Lessee's Equipment, cxccpl

fOT claims arising from the gross negligence or intentional acts of' Lessor, ils employees, agents

or independent contractors.

Lessee shall, at Lessee's expense, obtain and keep in force during the term of this

Agreement comprehensive general liability and properly liability insurance with liability limits

of not less than Five Million Dollars ($5,000,000.00) for injury to or death of one or more

persons in anyone occurrence, and for damage to or destruction of property in anyone

occurrence. Lessor shall be named as an additional named insured, and the policies shall contain

cross liability endorsements, Lessee may carry said insurance under a blanket policy, provided,

7
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however, said insurance by Lessee shall have a Lessor's protection liability endorsement

attached (hereto If Lessee shall fail 10 procure nnd maintain saitl insurance, Lessor, upon ten

(10) days' written notice to Lessee, may, but shall not be required to, procure and maintain same,

hut at the expense of Lessee Insurance required hereunder shall be in companies rated A 01'

better ill "Best's Insurance Guide." Lessee shall deliver 10 Lessor, prior (0 occupancy of the

Property, copies of policies of liability insurance required herein or certificates evidencing the

existence and amounts or such insurance with loss payable clauses reasonably satisfactory to

Lessor. No policy shall be cancellable or subject to reduction or coverage except after ten (10)

days' prior written notice 10 Lessor.

Lessee shall carry Workers' Compensation Insurance during the term of this I.easc to

insure its statutory liability (0 its employees plus not less than $100,000 I~JnpJoyer's Liability

Insurance coverage.

Lessee shall carry the Comprehensive Form ofAutomobilc Liability und Property

Damage Insurance during the term of' (his Lease covering 111C risks typically included in such

policy. The limits shall be not less than $500,000/$1,000,000 [or bodily injury and,'); IOO,O()() H)]'

property damage.

13. IJJli1llihlli.Ql!,JWjli!Jtml!J1li;~.mHLQ p~rnti.Q!l

It is understood and agreed that the Lessor must approve the installation,

contractor and personnel chosen by Lessee to install, maintain and operate the equipment aud

that said installation, maintenance and operation will in no way damage 01 interfere with

Lessor's use of the water tank, antennae or appurtenances, Lessor's approval of the installation,

contractor and personnel shall not be unreasonably withheld or delayed.
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No materials may be used in tile installation of the antennae or transmission Jines

that will cause corrosion or deterioration of the water lank structure or it» appurtenances, Prior

to the installation of' an antenna on the water tank, Lessee shall have n structural analysis

performed, signed and sealed by a professional engineer licensed ill the stale in which the tank is

located and approved by the Lessor, The analysis shall determine if the tank can accommodate

the installation of the proposed antennae. 1f structural improvements arc required prior to

installation ofthe facilities, all costs associated therewith shall be borne by the Lessee, and the

improvements must be approved in writing hy Lessor

All welding, cutting, and coating work required for the installation of" antennae

anchors, brackets, supports, etc, shall conform to the applicable requirements of AWWA

Standard D J00 The coatings and surface preparations used for the repair of existing coatings

shall be approved by Lessor The existing coating,'; shall be tested lor the presence of lead and

other hazardous substances, as defined in The Comprehensive Environmental Response,

Compensation and Liability Act, 42 ns.c. §9(j()19l JiQrI and regulations interpreting said ACL

The cost of all lead abatement and containment procedures discussed in this paragraph shall he

borne by the Lessee as part of the installation cost.

All installation, maintenance or operations work on the facilities that requires

placing the water tank out of service shall he coordinated with the LCBBor and the times and

durations of placing the tank out of service shall be at the. convenience of Ow Lessor, Any COB(S

to take the tank out of service including, but not limited to, the cost of labor, the cost to drain,

disinfect and refill the tank, shall be borne by the J.essee.
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A11 electrical work to be performed on the Properly shall bc jnspectcd nnd

approved in accordance with the National Electric Code nne! all applicable JocDJ codes. All

wiring outside of the tank shall be installed. in rigid steed conduit.

Each antenna must be identified by a metal tag fastened securely to its bracket on

the water tower and each transmission line is to he tagged at the conduit opening where it enters

the Lessee's equipment building.

If the Lessee, its agents, employees, or equipment causes damage to the water

tank, Lessee agrees to repair such damage with reasonable promptness at. l .essees OW1l cost and

expense. Tr 1.essee Jails to do so, Lessor shall have the rigill to repair said damage and invoice

Lessee 1'0)' said costs. Lessee agrees to maintain the antennae, transmission lines and other

appurtenances ill proper operating condition and maintain same in satisfactory condition as to

appearance and safety. The duly to repair shall he in addition to and not in lieu of the Lessee's

indemnification obligations contained herein.

All installations and operation in connectionwith this Agreement by Lessee shall

meet 'with all applicable Rules and Regulations or the Federal Communications Commission,

I·'edeml Aviation Administration and all applicable codes and regulations of the relevant federal,

municipal, county and state entities. Under this Agreement, Lessor assumes no responsibility for

the licensing, operation and/or maintenance of Lessee's Equipment.

JL is understood that Lessor, from time to time, will need to repair the water tank

and/or remove and rc-coat the t,111k with a new paint system. Following notification of the need

and schedule for tank maintenance, which shall occur thirty CW) days prior to maintenance

unless emergency conditions dictate a shorter notice period, the Lessee shall remove, secure,

relocate, ami/or protect its facilities during the entire duration of the maintenance activities,
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which shall not exceed one-hundred twenty (120) days unless dictated by weather condit ions, nn

emergency, or other renson beyond I.cssor's control. The COBt of removing, securing, relocating,

and/or protecting shall be borne by the 1,cSSGc. Any other additional costs to perform coating

maintenance due to the installation or presence ofthe Equipment shall be borne by the Lessee.

14. lJltS'J.·felJ~nc~

In the event that the operations or Lessee under this Agreement interfere with the

water storage and distribution by Lessor or other earlier authorized operations on the site, Lessee

shall at its own expense and within 24 hours after notice thereof; correct such interference. This

provision shall not apply 10 test periods where the source of the interference is being determined

lor purposes of suppression. In the event that transmitting or receiving devices installed on the

site in the future by any future licensee or Jessee shall interfere with Lessee's transmission or

reception, Lessor shall order such licensee or lessee that such interference must be eliminated as

soon as reasonably possible :It such licensee's or lessee's sole cost. In the event that any such

interference docs not cease within such reasonable period, the parties acknowledge thai

continuing interferencewill cause irreparable injury to Lessee and Lessee shall have the right, in

addition to any other rights thai it may have at law or equity, to bring action 10 enjoin such

interference or to terminate this Agreement,

15. Tm~.\~s

Lessee is solely responsible lor any and all taxes assessed by reason of the

erection by Lessee or its Equipment, which taxes shall be paid promptly when due by Lessee

upon receipt from Lessor of written evidence..

16. t\ssig!I.m~!ti

] 1
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./.\ ny Sllb1G~lSC 01 Assignment of this Agreement that is entered into by Lessor or

Lessee shall he subject to the provisions of this Agreement. Additionally, r,CgSCC may, upon

notice to Lessor, mortgage or grant a security interest in this Agreement and the Equipment, and

may assign (his Agreement and the Equipment to any such Secured Parties or holders of security

interests including their successors and assigns (hcrcina ftcr collectively referred to as "Secured

Parties"), ln such event, Lessor shall execute such consent to leasehold financing us may

reasonably be required by Secured Parties. Lessor agrees to notify Lessee and Lessee's Secured

Parties simultaneously of any default by Lessee and to give Secured Parties the same right to

cure any default as Lessee except that the cure period for any Secured Party shall not be less than

10 days after the receipt of the default notice Lessee may assign this Agreement without the

consent of Lessor to an affiliate of Lessee or to an entity which acquires I.essec's

communications license from the Federal Communications Commission. If a termination,

disaffirmance or rejection of the Agreement pursuant to any Jaws (including any bankruptcy or

insolvency laws) by Lessee shall occur, or if Lessor shall terminate this Agreement for any

reason, Lessor will give to the Secured Parties prompt notice thereof and J .cssor will give the

Secured Parties the right to enter upon the Property during a 30~day period commencing upon

the Secured Parties receipt of the such notice for the pmpose of removing any Equipment

17, Notice

All notices hereunder must be in writing and shall be deemed validly given if sent

by certified mail, return receipt requested, or by overnight mail, addressed as follows (or any

other address that the Party to be notified may have designated (0 the sender by like notice);

LESSOR. Kentucky-American Water Company
2300 Riclnnonrl Road
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LESS.EL';:

With a copy to:

Lexington, Kentucky 40223
Attn: President

Pcwertel/Kentucky, Inc.
~)"O. Box 24323
Louisville) KY 40224··0323

Attention: Director of Site Development

Powertel/Kentucky, Inc.
1233 0.0. SkinnerDrtve
West Point, Georgia 31833
Attn: Legal Department

This Agreement and the performance therco f shall be governed, interpreted,

construed and regulated by the laws of the state in which the Property is located.

It is understood and agreed that this Agreement contains all agreements, promises

and understandings between the Lessor and Lessee and that no verbal or oral agreements,

promises, or understandings shall be binding upon either the Lessor or Lessee in any dispute,

controversy or proceeding at law, and any addition, variation or modification to this Agreement

shall be void and unenforceable unless made in writing, and signed by the authorized

representatives of the Parties hereto.

20. Subject to the provisions of this Agreement, Lessor further warrants that Lessee

shall have the quiet enjoyment of the Property during the term ofthis Lease and [hat Lessor shall

indemnify Lessee from and against any loss, cost or damage including attorneys' Ices, associated

with a breach of the foregoing covenant of quiet enjoyment.

21. This Agreement shall be binding on the successors and assigns of the parties

hereto.

J3
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fiN WrfNE§S WmmJ~()F, the Parties hereto have set their hands and affixed their

respective seals the day and year first written above.

AT'fI.'gST:

ATTEST:

KEN1'UCKY-AMgmCAN WATER COMPANY

POWEHTEL/KJ1~NTTJ(~KY,1N(~.

14
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Exhibit A

Exhibit n

Exhibit C

Exhibit D

Descriptionof Properly

Description of LC1:>SCC'S Facilities and Equipment

Access Guidelines

Access Easement
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&7--
THiS LEASE AGREEMENT, made and entered into this

,;

LEXINGTON WATER COMPANY, a cocTIoration duly organized and

existing under and by virtue or C:,E"laWS o t c ne State of

Kenrucky , havi.ng its principal office and place of business

at 167 North Upper Street, Lexington, Kentucky, party of the

first part (hereinafter sometimes called "Company"), and

FAYETTE COUNTY, a political subdivision of the Commonwealth

of.Kentucky, and the CITY OF LEXINGTON, a municipal cOFr~-

tion, hereinafter collectively called the

party of the second part (hereinafter sometimes called "Lessee"),

WIT N E SSE T H:

THAT, WHEREAS, the party of the first part is a

public utility engaged generally in providing a pure water

supply to the City of Lexington and surrounding areas in

Fayette County and has been so e~gaged for a great number of

years, and

WHEREAS, in connection with the provision of its

service to its service area, Company has heretofore constructed,

maintained and operated certain impounding reservoirs located

in Fayette County, Kentucky, including a certain impounding

reservoir known and designated as Reservoir No. 4 located on

u. S. 25 approximately four miles east of the City of Lexington,

said Reservoir No. 4 being located both generally north and

south of said U. S. 25, and
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WHEREAS, Company, in protecting the water shed to

s~id Reservoir No. 4 and the puri~y and potability of water

collected and stored therein, has heretofore acquired and has

owned for many years certain farm lands adjacent thereto,

including those tracts more particularly described on Exhibit A

annexed bereto and made a parr hpreof, said tracts lying

generally north of U. S. 25 and adjacent to said Reservoir No.4,

and

~~EREAS) "a great need exists for the establishment

arid maintenance of a public park and public recreational

facilities in the City of Lexington and in Fayette County,

Kentucky, within the service area of Company, and the parties

hereto have reached an agreement under the terms of which

Company will, subject to the terms and conditions of this

agreement, lease, let and demise unto the Lessee, the lands

described in Exhibit A annexed hereto for the purpose of pro

viding through the facilities of second party a public park

and recreational facilities principally for citizens and

residents of the City of Lexington and Fayette County, Kentucky,

NOW, THEREFORE, in consideration of the sum of Ten

(~10.00) Dollars cash in hand paid, and other good and valuable

considerations, including the covenants and agreements herein

after set forth, to be kept and performed by the Lessee, its

successors and assigns, Company has demised and leased and by

these presents does hereby lease, let and demise upon the

Lessee, and the Lessee does hereby rent, take and hire, upon
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and subject to the terms and conditions hereinafter contained,

those certain tracts or parcels of land located generally

north of U. S. 25 approximately four mi.les east of the City

of Lexi.ngton, containing 386.272 acres, more or less,

which lands are more particularly described and bounded

as set forth in Exhibit A annexed hereto and made a

part hereof, the specific term of said lease and the terms

and conditions thereof being as follows, to-wit:

1. TERM: The term of thi.s lease shall be for a

period of twenty-five (25) years beginning on the 1st

day of March, 1968 and terminating on the 28th day of

February, 1993 unless this lease shall be sooner

terminated in accord with the further provisions of this

agreement, in which event this lease shall be deemed to

have expired upon such termination. The Lessee shall

have the option and right to renew this lease upon the

same terms and conditi.ons .for one additional twenty-five

(25) year period beginning on the 1st day of March, 1993

and t.=;rminating on the 28th day of February, 2018. In

the event Lessee desires to exercise its option to renew

this lease, Lessee must notify Company of its election

to exercise its option to renew by notice in writing

delivered to Company in the manner and form hereinafter

provided for notices not less than six (6) months prior to

the expiration of the original term of this lease.

-3-
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2. RENTAL: The r'-'ntal to be paid by Lessee to

Company during the term of this lease shall be the sum of Ten

($10.00) Dollars per year, which sum shall be due and payable

on or before the 1st day of March in each year of the

term hereof.

3. DEFINITIONS: The term defined in this para-

graph shall have the meanings herein specified for all purposes

of this lease and of all leases or other instruments supplemental

hereto or amendatory hereto, now or hereafter entered into

between the parties hereto, unless the context expressly or

by necessary implication otherwise requires:

(a) "Demised Premises" shall mean and include

all of the land hereby leased to the Lessee, together

with the buildings and improvements now thereon or

which may hereafter be co~scructed by Lessee thereon,

but excluding all property and property ri.ghts

specifically excepted from this lease and the

Lessee's facilities;

(b) "Lessee I s Facilities II shall mean all personal

property, buildings or improvements constructed or owned

oy Lessee and used or intended for use in connection

with the recreationai activities to be provided by

Lessee upon the leased premises;

(c) "Company's Premises" shall mean the lan,d,

buildings and improvements thereon and the water area

owned by Company in Fayette County not included as a

part of the demised premises and all buildings or improve

ments which may be constructed thereon by Company;
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(d) "Res ervcf.r No. 1~f1 shall mean the water area to

the high water mark, the dam and all other related facilities

constructed or maintained by Company in Fayette County in

the general area of the demised premises for the purpose

of creating and maintaining a water supply to meet the

requirements of its customers in its service area;

(e) "Recreation JI or "Recreat.Lonal.' shall mean and

include picnicking, hiking, golf and other sports or

games (excluding hunting, shooting of firearms or

trapping), community art, theater, club and dancing

activities and all types of playground activities and,

immediately upon the vesting in possession in Lessee

hereunder of any rights of any type or description in

and to th&.·c portion of the water area of Reservoir

No. 4 included wi.thi,n the description contained in

Exhibit A annexed hereto, said terms shall include

boating, fishing and other water sports, provided,

however, that in the event boating activities are

conducted upon such water, no motor boats of any

description shall be permitted.

4. USE OF PREMISES: Lessee agrees that the demised

premises have been leased to Lt and accepted by it solely for

the purpose of establishing recreational facilities for the

use and benefit of the publi.c in the City of Lexington and in

Fayette County, Kentucky, subject only to the following

conditions:
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(a) The approval of the Company shall be required

as to the precise location of each recreational facility

before any such facility is constructed. Lessee shall,

within 180 days from date of execution of this lease

agreement, furnish and submit to Company a proposed

master plan for the development of the leased premises

for recreational purposes, which development plan

shall include a general description of the type,

nature and location of recreational facilities to

be developed by the Lessee upon the leased premises.

No facility shall be constructed upon the leased

premises until the Compa~y shall approve in writing

the master plan submitted by the Lessee, provided,

however, that Company shall notify the Lessee of its

approval or rejection of the master plan within

ninety (90) days from date of its submission to

Company.

(b) Ai:ter che master plan submitted by Lessee

to Company has been approved by Company, Lessee shall give

written notice to Company of its intention to proceed

with the development or construction of each facility

and shall submit to Company a detailed plan and specifica-

tion for the proposed development and a plat or description

of the area to be developed. Company shall have ninety

(90) days from the receipt of such plans and specifications

-6-
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within which to notify Lessee in writing of its

approval or rejection of approval of the specific

development or construction of such facility. Company

shall not unreasonably withhold its approval with

respect to any such proposed facility or development.

(c) No permanent residence, overnight motels,

trailer parks or other quarters shall be established

or permitted except that permanent camp sites for boy

scouts, girl scouts or other such organized groups may

be established with Company's approval, if adequate

toilet and sanitary facilities are installed therewith

pursuant to the regulations of the Kentucky State

Board of Health and any county or city sanitary or

health ordinances or rules and regulations, and

except that Lessee may, with the Company I s approval,

establish one or more caretaker's houses.

(d) No hunting, shooting or firearms or

trapping shall be conducted or permitted on the

demised premises; nor shall the Lessee sell or

permit the sale or use of live fish bait consisting

of fish belonging to the carp or rough fish family

as defined and specified by the State of Kentucky,

stock the waters within the demised premises with

any fish belonging to the carp or rciugh fish

.-.,
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family as so defined, nor shall Lessee permit,

upon the water area included within the demised

premises, the use of boats having motive power

or ice skating of any kind.

(e) No water shall be taken from the reservoir

upon or adjacent to the demised premises or streams

or tributaries thereto by the r~ssee, nor shall

Lessee permit any such taking of water, unless

the written consent of Company shall have been

first obca i aed, Any water taken with the approval

of Company shall be paid for at the rates then in

effect as approved by the Kentucky Public Service

Commission.

(f) No recreational activities shall be

permitted by Lessee on any lands or properties of

Company not a part or portion of the demised premises.

(g) Lessee agrees that the sale, distribution

or use of alcoholic beverages of any kind on or about

the demised premises is prohibited and shall not be

pennitted.

(h) No use shall be mace;, nor s na l.L any activity

be conducted, upon the demi3e~ premises which) in the

determination of Company is not compatible with the

operation of a water supply facility or may cause any

pollution hazard to the water, lands or facilities

-8-
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mai.ntained by Company within, adjacent to or in the

general area of the demised premi.ses. Lessee covenants

and agrees that in the event Company shall determine

that any facilicy or acth"Y upon the demised pre

mises constitutes a pollution hazard to the land~,

waters or facLLit i.es of Company, including the demised

rremises, Lessee will take irrmediate action to remove

such facility or to cause such activity to be dis

continued. In the event such facility has not been

removed or such activity discontinued within ten (1.,)

days from date of such notice by Company to Lessee,

then and in that event Company shall have the righ,t

to immediately cause this lease to be terminated by

the delivery or service of a notice of termination

upon Lessee, in which event Company shall be entitled

to be restored to its for~mer possession of the demised

premises and Lessee shall .f..:;:.:-...-:hwit:.r. vacate z.he same

without necessity of furcher notic~ or court procedure.

(i) No trees or shrubs shall be cut or otherwise

removed from the demised premises without the prior

,,':::-itten consent of Company being first obtained with

respect thereto.

5. CI~.RGES: Lessee shall pay when due and, upon

demand, exhibit to Company receipts eVidencing payment of all

of the following charges Which, during the term of this lease,
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shall be levied, assessed or imposed by any governmental

authority or otherwise become due upon or with respect to or

in connection with the po s s es s icn, occupancy, operation, altera

tion, maintenance, repair and use of the demised premises, the

'2ssee, or the ownership of the d~mised premises by Company:

Real property taxes and otber taxes, assessments and

other gov~Ln~enta: charges provided for in paragraph

(a) below;

All premiums upon insurance provided for in paragraphs

6 and 7 hereinafter contained;

Expenses of occupying, operating, altering, maintaining,

supervising, policing, repairing and restoring the

demised premises;

Other expenses and charges not excluded by any provision

of this lease;

(a) Lessee shall pay all real estate and property

taxes caused by or arising out of the exercise by Lessee

of any of its rights under this lease. Company will pay

all other real estate and personal p:v?~rty t~X2S assessed

against the demised premises. Lessee shall also pay any

assessment or governmental charges included but not

limited to assessments for public improvements which ~Te

assessed, levied, confirmed or imposed upon or in respect

of the possession and use of the demised premises by

Lessee under this lease, including any increase in the

assessment of the demised premises by reason of or in

connection with the erection or construction thereon of

improvements by Lessee.
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(0) If Company shall receive any statement or notice

relative to any tax assessment or cbarge for which Lessee

is liable under subparagr~?h (a) abov8 or d~ring any

such tax or a s s e s sment; to 'oe G~~e) Co;:.:;~)E. ••.J shall pror.::ptly

after receipt tne:;:Ocof del::'v€:T i:De S<::.r.10 ~c LEssee and

Lessee, upon such receipt of any notice or statement

declaring any such tax or assessruent to be due, shall

promptly Eon-lard to Company its check or draft, payable

to Corupauy, for tbe arnOU~C of such tax ShO~l to be due.

(c) Anytbing contained in this leCJse to the contrary

notwithstanding, Lessee shall have tbe right to contest

the amount or v.s.lidity of any tax included in subparagraph

(a) [I'hove by approlJ;,<ate legal proceedings, which proceed-

free of c: 11 experis e to Company; pr-ovLded , howe ver , t.hat;

Company shall, at tbe request of the Lessee, join in any

sucb proceeding mentioned berein or permit such proceed

ing to be brougbt; in its name but sha Ll. "j""ot be subjected

to any liability for the payment of any costs or expenses

an connection tlK:re~.;rith and Lessee will indemnify and

save barmless tba Company from such costs and expenses.

6. LESSEE'S FACI~ITIES: At any time and from time

to time during the term of this lease, Lessee may install,

maintain, change, alter and replace on the ..errri.s ed p:cemises

such facilities as Lessee may deem necessary or desirable in

connection with the recreational uses of the demised premises,

subject only to the requirements of this lease and Company's

KAW_R_AGDR1#51_122308_Part3 
Page 26 of 66



approval as hereinabove provided. Notwithstanding the fact that

Lessee' sfacilities may be ins :.a-'.:'.:2d in such a manner that, but

fo-;: the agreement of Company 1-.2:.:"-';:;.;-. co:-.tz.ineJ. the s ame would

form a part of the demised premises, Lessee's facilities shall

nevertheless be and remain at all times the property of the Lessee.

Lessee may remove all or any part of Lessee's facili

ties at any time and from time to time during the term of

this lease. Lessee shall remove all of Lessee's facilities on

or before the date of termination of t hi.s lease; provided, how

ever , thac if this lease is terminated prior to its full term

of 25 years;, t hen LeSS€:2 $:-.,:~:l have six. (6) months after the

date of such termination vlithin which to complete said re:;-ioval

unless said facility is a pollution hazard, in which ever .;

the same shall be removed immediately. Lessee shall rep~~~

all damage to the leased pranises caused by construction,

installation or removal of the Lessee's facilities. Any of

Lessee's facilities not removed upon termination of this

lease, as in this paragraph Drovided, shall be deemed to

have been abandoned and the same shall thereupon become the

property of Company, unless Company shall by written notice

to Lessee require the removal of the same f~om the demised

premises, in which event Lessee shall within a reasonable

time after receipt of such notice reillove the same, and upon

Lessee's fail:, to do, Compa.ny may remove the same and

Lessee shall pay to Company the ex.pense of such removal.

Lessee shall be responsible for pxocurLng and paying

for all municipal and other governmencal permits and authoriza

tions of the v~~ious state, county and municipal departments
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and goverr.mence I s'-"bdivisions having jurisdict:ion necessary

or a dv i sabLe in connection v7ith t.he construction, maintenance)

Company sha 11

join in the app Lfca t Lou, a t; no expens e to Company) for such

permits is ne ces saxy .

... _,"".....',.:.. ;,:\. dcr.e of Lessee's

and in compliance ~7ith r es t r Lcc i.cns , z on Lng regclat~ons >

statutes end ~ules and regulations of governmant~l autbo~i~_0S

havang j urLsd i c t Lon and in con:',)lia:1ca \vi;;::' r.~e valid and

applicable building - ..
.i.aws , oro ir'iar.:.':'2S ~ crdezs , rules and regula-

federal, state and municipal 3ut~orities. The cost of such

t~ork shall be ?aid o~ secured so that t:he 6a~ised premises

shall be at all times £:::-ee and clear of &ll liens for labor

and r:-:a.t:eria:'8 supplied 0:;: c Lair::ed ';:0 have been supplied for

the cor;,struccioTI) maintenance, cperation and removal of such

facilities upOa tbe demised pTemises.

workmen's compensation coverage covering all persons

employed in connection vlith the vlo:ck and '('lith respect to whom

,::::atb or bod i.Ly injury claims could be csse~ted against Company ,

Less~e or the demised premises and ganEra~ l~ability insur6uce

.for the mutual ~ .....Dene:rlt of Le~~ae and Company with limits of

. :.~_>~OO in t~e avant of bOG~ly injul7 to any

person, not ~-2. ,• c :~·;6.'i1 $1, (Ie. ",000 in the event of bodi.ly

i.njury to a~j '_-.J.:;;;)2r of persons in anyone acc Ldent; and not

less than $lCC,CCO with respect to damage to property in any
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one a ccLdenz , ::;;:;.:::'1 s.:; t:.2:i.::-_'cai.;::.ed at all Ciw2S \'Jhen any work

is in proc,:;::

cost or eX;::;~1-.::'~2 to Ccmpany;, E;T.d duly autl'Jenticatea copies of

such polici~s sball be delivered to Co~pany prior to the

C0~)any sh~ll not be responsible to the Lessee for

any loss or:~mB.ge occuring to Lessee's facilities aT the

dem~sed premises.

Lessee shall a~ its sole cost and expense keep elle demised

premises end tDe Lessee's facilities insured for the benefit

of Company arid Lessee, as tbei:: ::':-;':::crest r::.:iY c'Ppeei.~, against

loss or damage by fire and ot~e:: -- ....... '",.i.. ,J..':::' --\..-:,..

embraced by as Company

and Lessee i::1Zy from time to tirr:e mutua Ll.y agT22: upon. Any

loss .::er 2o i-.-y policy of insurance Ls au ad in accord w:Ltb

this psragrs~h shall be payable to Lessee and Company as their

interest may appear.

During the term of this Lea s e ~ Lessee ,viiI. inderr:-r;i:Ey

and save Company harmless against and from any and all cle~~~,

1 " b·'·1a ll~~Y~ __mage~. _3~ suits, proceedings and judgG2~~8

and expenses connecte~ therewith) lllcluding court costs anc

attorneys' fees, for damage to any property of Company, of

Lessee or of any third person as well as for injuries to any

person) including death, in any vla.y arising out of or cormecrz .

with or caused by prewises) leased facilities 0:"'"

activities permitte': :';~:lO::':l t he derni.s ed premises or facilities

-H.-
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or by any person ut.ilizing such facili:ies, whether occasioned

by the negligence of the Company, its agen~s) its employees or

otherwise. As an incident to the aforementioned indemnity)

Lessee shall, during the term of t:1·.is lease, at its sale cost

and expense, maintain public ~_~~~:~~y i~s~r~nce) on iOl~.S ~nd

in companies reasonably satis£accory to Comp~ny) against claims

for personal injury) death or prop ar'ty dc::mage occurring "upon, in

or about: t.he demised premises, such insurance to afford protection

to the limi~ of not less ~han $300,000 in respect to injuries or

death to a single person and not less than $1,000,000 in respect

to anyone accident, and to the limit of not less than $100,000

in respect to proper:y damage for anyone accident, but the pro-

viding of such insurance shall nCr;:: reli.::ve Lessee of its primary

liabi.lity z.er eunder to so indemnify and save Company harmless

under the indeuulity agreemenes herein, Company may, at its option

and rj' r.o t Lce in. writing to Lessee) r equ'i.z'e such increase in the

limits of liabi.lity of such Lnsurance (it any time during ;;:he term

of this Lease, and within thirty (30) days of receipt of such

notice, Lessee shall secure such increased limits. Policies for

such Lnsurance shall be for the mutual benefit of Company and

Lesse~, as their interest may appear.

Lessee shall procure renewals of all insurance policies

not less than ten (10) days before the expira~ion thereof and

all policies of insurance executed pursuant to the provisions

of this paragraph shall contain an. agreement by the insurer

that such policy shall not be cance Ll.ed vlithout at least ten (10)

days prior wr Lt t en notice to Company.

Prior to the beginning of the term of this lease and at

all times mereafter, Lessee shall cause to be furnished to

~v;;"f;~ny copies of all policies of insurance procured and furnished
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by Lessee under the terms and provisions of this paragraph.

8. ~AINTENANCE AND POLICING OF PRB'lISES: During the

term of this lease, Lessee shall at its own cost and expense,

~,-:;ep and mair.tain the demised premises and Lessee's f ac i.Ld.t i.es

in good o rde r arid in a neat, clean and safe condition, and

ill not c r ea t;e or permit to continue any condition on the

demised p remi.s es 0:': Lessee 1 s facilities which shall) in the

opinion of Corr~any) be hazarc~~s t~ ~~e res2:.:voirs w&intained

by Company or the water thereir.

supply purposes.

its use for public water

Lessee shall at all ci.\.,.es during the t e rm of this

lease, to the s az.Lsfac t L.''. of Comp any , supervise and police

the use of the demised premises for the purpose of insuring

compliance with the recreational use restrictions contained

in tr~i..:..l.ease> maintaining laH and order and preventing

d.i.sc:..JJ:oances> rmvdyism and ac t Lvi.z i.es ,.;rhich. Company may deem

a nU:::"sanc2:, preventiLlg damc:ge to or i:resp.s.ss upon the demised

demised prer;.:..s es (including a l.; f:::Dcing, Lntezi.or and exterior,

.s.nd all irr~:covements now located thereon) and Lesseels facili-

ties _n a neat, clean and safe condition. Lessee shall preserve

and protect the reservoirs of Company from pollution or other

inj; 7 hazardous to its use for wat er supply purposes.

Company and its agents shall have the right to

inspec~ the demised premises and lease facilities and records

tall reason.s.ble times for the purpose of insuring the com-

pliance "vitr. the provisions of this parragraph and Company shall

have the power to require Lessee to take ':;; ..y action to remedy

conditions or to discontinue or change any use, practice,
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condition or rule deemed by Company to be unsafe, undesirable

or in violation of Lessee's duties and obligations under this

paragraph. Upon the failure of L2ssee to take such action,

Company may, at its o~,::-:~;," 2~.C~·I':'{ ("'.e'"1: upon the demised

p rcrn i.s e s and t<,~;:,," i .. r. " .:,·.;;Y'i.E,:::", s.c ti.or; , in wh i.c h event

costs and ex~enses in connection therawith, or, at its option,

cancel and t e rrm.na t e this lease fo r-thwi t h Cli',":;' retake possession

of the demised premises, in which event Lessee shall surrender

and deliver Company to ~cs former possession without necessity

of further notice. Company 81:&11 he unde r vr.o du t y to make

such i.ns p ec t Lons or to " ,'iuire any such discontinuance or change.

Company shall not be re(~uired to furnish any services

or 'ilities or make any repairs or alterations in or to the

demised prelliises, Lessee hereby assuming the full ana sale

responsibility for the con~it~c~ ~~2rat~o~. re?~ir. replace-

ment, mainteLsnce and managemenc of th2 d2~is2ci ~:02ises,

including the oc Li.gat i.on to cornpLy wi t h arid to maintain the

demised premises in compliance w i t.h this lease, all laws and

all r equ i r-emerit s of all governmental au t ho r i.t i.es appli.cable

to the demised premises and to the use thereof, and all

requi:cements of r he insurance companies ,ci.th whLch Lessee

maintain~ insurance required by this lease.

9. D~~GE OR DESTRUCTION: In event of damage to

or des t r-uc c i on of the clE"::::.sed premises or Lessee I s facilities

by fire or otherwise during the term of this lease, Lessee

shall promptly at its sole cost and expens~ ~epair, restore

and rebuild the same as nearly as possible co the condition

such were in immediately prior to said damage or des true tim'.

or, in the c~se of Lessee's facilities, with such changes or
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alterations as may be made at; I·e,',' '~;;:' S election and in coa

formity with this lease) prcv~, ~oweV8r) that Lessee may

elect not to rebuild Lessee's facilities so long as the property

covered by said facilities~ returned to its original condition

as of the date of execution of this lease. Terms anG provi

sions of this lease with r especc ':::0 co·::.=t::-\:C.::iO".l o f Lessee IS

facilities upon the demised premises shall be applicable to

work required to be done under this paragraph. All insurance

money recovered by Company on account of such damage or

destruction shall be applied by Company first to the repair

and res~oration of the demised premises. If within sixty (60)

days from date of such damage or destruction Lessee has not

begun to comply with the provisions of this paragraph relat-

ing to the demised premises, or, having commenced has not

proceeded with due diligen(;2, Company may, after ten (10)

days written notice to Lessee, enter upon the premises and

proceed with such work and Lessee shall, upon demand from

Company, pay ~o Company the cost of L~ch work.

10. COl\1DEMNATION OR SALE; If during the t erm ,-:;f

this lease the whol.e or any part of the demised premises saa Ll,

b3 taken by condemnation or otherwise as a resule of the

exercise of the power of eminent domain, Company shall be

entitled to and shall receive the total amount of any award

msde with respect tv the demised premises or the portion thereof

so taken, LeSS8c hS~8by waiving in favor of Company all claims

with ::'espect to its leasehold interest) costs of removing
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shall p~y ove~ to Lessee only

speci.Eicelly made with respect

'CO thE; vc Lue c f Less.z~ IS f&ci.lities or 81-1..1 po~tion thereof

sha:':' bG: ~!";2de '::0 elle Lessee OT to 8:;:~y person c La irnfng tbrough

i:;be Las s ae hereby irrevocably assigns to

~nd of any s~ct pe~son in anc to any and ~ll such aw~rds.

If term

, . .
"::":";'.,"::..,~E0

who l.e or

~~e~ shall be sold

~istrib~_ion properties of ~he Cornpzny» this le&se and all

rigr;t t1r:1.8 end in:te-':-2st of tl",e Le ss ee be::em1der sha l l, cease

the :ci;>~ 0.:0 pos s as s Lori of the demised premises) whicbever

shall be the earlier date.

If d:Jring the term of this lease, a part or portion

of the demised premises shall be so taken or condemned and

said partial t.:::ldng does mot; interfere vlith the continued

recreational use by Lessee of the rerr~ining portion of the
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ci;2~<i.sed pzemi.s es ~ then this lease shall continue as to the

;;,""~ .... :;;2".'laining portions of the demised premises but shall

ter;" .".ate as to the p oz t.Lon so condernned and Company shall in

"no ...·lay be liable or obligated to Lessee for such partial taking,

except as it may be obligated to P2Y over some portion of the

zward to Lessee for the value of Lessee's facilities actually

taken in accord vlith the provis ions hereinabove contained.

If curing the term of this lease the whole or any

part of the demised premises shall be taken or condemne~ by

a competent authority for its tempoL"a:cy use or occupancy or

for ~ limited ~eriod, this lease shall not terminate or be

term~ila:::E:d 'oy reason t'f;.:;::ceof, except only to the extent that

the Lessee may be prevented from using the demised premises

_.:: performing or observing all of its obligations hereunder

.nd Company shall have no obligations ;;'lith respect to the

Les s ee on account of such temporary condemnation, except

for its obligations as hereinabove provided, ~o pay over

".:0 Les ss ,c. the amount of any award made for such taking

specifically attributed to the temporary restriction upon

the use of Lessee's facilities.

Nocwithstanding all other provisions of this

lease, however, Company sh~ll have during the term of this

lease the absolute right to use any ?ortion of the demised

premises which Company deems necessary for the installation,

construction, operation, repair, renewal or replacement of

its mains, pumps, valves, pole lines and other operating
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.... . - ~ .
=aC~l:,t:::..~.s~ in evene such facilities

such facili~ies of ~he Lessee so as co ~e~urn the same

to the s~me cc~di~ion as ?r~or ~o s~ch cc~s:ruction.

pUbli..: t:::i.::"it::"es -,
(l-2E:ms advisable

over

~ightS so c :need by such eaS6u.cutS.

J.._ (a) Anything

in 'C l"~,:,s this lease and

:':"essec's T.i 6h i:s hereunde:: are s ubj ec t; to all incidents of

the ~sa by COffipa~y of i~s rese~voi~s and o~her facilities

for ?ublic wa~6r supply or allie~ ?urposes) including but

not limi"i:ed ":'0 Company I s righ:c to 'I;.;titho.ra,,' all or any

portic~ of ~h6 water there~rom) Company's right to raise the

water lev21 in the reservoir if deemed necessary by Company

to increase t.he storage capacity thereof, and Company's :.:ight

to enter upon the demised premises at any time for the ?urpose

of taking any action r equtred for such purpose. Lessee

shall engage in r,o activity, nor shall it permit any
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,
ctivicy) hereunder that ~n any way ir.terfe~ with said

purposes and the Company s. '.">e uc.,:..;r no duty to maintain

the water in the reservoir at any particular level (or to

maintain any water whatever therein) or to do any other

act with respect to the condition or use of the reservoir

or the surrounding areas.

(b) It is understood by the parties hereto that

a portion of the demised premises is now subject to a

certain lease between Company and Lake Ellerslie Fishing

Club, dated March 15, 1965, a copy of which agreement has

been furnished to Lessee) under terms of which said Fishing

Club has certain rights to use a portion of the demised

premises. Upon sixty (60) days written notice from

Lessee to Company stating that it is prepared to proceed

irrnnedi. ::ely with the recreational development of land or

water area leased by Company to said Fishing Club and

included within the boundaries of the demised premises,

Company shall proceed to terminate such rental agreement

upon :he expiration of its current term (March 15, 1970)

and upon such termination, possession thereof shall be

immediately delivered to Lessee. Company shall not be

liable to the Lessee by reason of any refusal by such

~enant under said rental agreem~nt to give up possession

of such property, nor shall Company have any obligation

except in cooperation with and at the expense of Lessee

-22-

KAW_R_AGDR1#51_122308_Part3 
Page 37 of 66



to take such action as may be required to put Lessee in

possessi~ of said lands.

(c) J.A~1.yth.irlg irl ti-ris lease co the contrary

notwithst&nding this lease and Lessee's rights hereunder

are subject and subordinate to:

(1) The lien of a certain mortgage indenture

dated as of December 1, 1937, as supplemented and

amended~ from Company to Chemical Bank and Trust

Company (now Chemical Bank Nev~ York Trust: Company)

and Howard B. Smith (now Richard G. ?intard) securing

Company I s first mor cgage borids in vaxLcus series;

(2) Any rights of creditors in the demised

premises which may now exist or may hereafter be

created by existing or future financing arrangements

maci~ oy Company, the right to further inc;Jmber said

property being hereby specifically reserved to Company)

it being the understanding of the pc.:cties hereto that

the lease hereby granted sh&il be and hereafter always

remain subject arid subordinate to the rights of

creditors of Company, whether under mortgages,

indentu~es or othen~ise; and

In accordance with this subordination, this

lease shall be subject to termination by a trustee in

bankruptcy or in reorganization proceedings (includ~ng

reorganization proceedings under ~ny federal bankruptcy
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law or si~ilar statutG~y proceeding), lawfully

&?poi~~ed in any action or proceeding or foreclosure

undez the present indenture or ot he rwi.s e or for the

enfo r cemer.t; of the rights of the trustee or of the

Dondholc,ars • .c, .--, during the contir.uance in the event

of def&ult such t:i:'ustee or such receiver shall have

enter~d upon and taken possession of Company's

property mortgaged or subject thereto.

( "OJ Lessee shall no~ sublet the whole or any

part of t.he demised premises or assign this lease or

Lessee j s leasehold es tate v7itnout the prior written

consent of the Company.

12. TEF<:.VflNATIOcl PRCV:~~·r~,.:.'iS: (2) If Lessee fails

.... ') perform any of the t.erms , cover..:'::;,'CS c r con.ii;::ions of this

~ease, inclw~ing, without limiti~g the generalities of the

forep-oing, the payment of all amounts due and payable hereunder

&:I.d t he supervision, policing, maLnt.eriance , repairing and

restoring of the demised premises as herein provided, said

failure shall constitute an event of default. If sucn an

event of default shall occur and shall be continuing for

thirty (30) days after the service of written notice of such

event of default by Company upon Lessee, then this lease shall

cease and CO',:i,1e to an end all. at the date specified in said notice,

'tvhic:; date shall not be less than thirty (30) days after delivery
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of said notice, and Lessee v7i11 then quit anc sur render the

demised premises to the however, that in

case of a default which is capable of being cured, but which

cannot with due dili.gence be cured 't;vithin a period of thirty

(30) days" the time for curing of said default can be extended

with wrii:ter:. approval of Company for such reasonable pe~"

as may be necessary to complete the same with all due

diligence.

If any effective regulations now existing or

hereafter )ted bj the De?artment of Health of the State

of Kentucky or any other goveLT~ental agency, or any present

or future Law of the State of Kent.ucky , shall make any 0::

the recreational uses of the demised premises un1avl fu I , chen

this lease shE-Il be modified without the necessity for

further 2c;' :',l.::'y 'Cl"12 partie: s he:::-eto so as 'to exc Lude said

illegal use fzom the permi.rt ed :cecreatiO:lal uses of the

demised premises. Upon any of the originally intended

recreational uses being dec Lare c unLawfu I in accord with the

foregoing sentence) the Lessee may, at its electi.on, and upon

not less than six (6) months written notice to Company,

~2rminat2 this lease, the date of such termination to be

Jpecified in said notice and to be not earlier than six

(6) mor.:: ,~. J~ the date of such notice.

(c) __ is mutually agreed and understood by

Company and Les s e e that this lease "is predicated upon the

-25-
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demisec premises ~eing use~ and useful La the Company in

its op , ·::tion as a \Vater util.:'ty and that this lease for

with s.s.id d:::wised premises being so considered as used

and use ,;:·....:1 to Company by the appropriate state regulatory

body. It is further muzuaLly agreed that if it is

.::: -.:term.i.:-:: t haz all or any par t of the demised premises

is not p ropert.y ".;rhich is used and useful to Company in

i-ts oper.=...:ioTi as a wat.er utility ~ such determination to be

made by the a~propriate state regulatory body and, if

the proc e ed.i.ngs hi i.-.rhich said c: ::ert7.0.ination is made shall

become final and binding upon Corr; -;'.y, then 'this lease

shall cease and come to an end as to any part of the demised

p:cerr,ises so to t:se:d. and, 'USeful property

:0 Company i.-7itI-.in s Lxt.y (60) c."./::;;::":;;2:: delive::y by Company

provided, however , that Le s s.ee shall vli:=.hir:. said sixty (60)

day r--eriod have the opr:ion to continue to lease that part

c f the d~;~-' s ed premises so de t e rmi.ned not to be used and

uz e fu l, ::-.::::opert.y to Company upon the paymenc of an annual

rental to be then mutually agreed upon by Company and Lessee.

In ttc:: event that Company and Lessee cannot re2.ch a satis-

factory c:":::82m2:nt as to such annual r ente L, the Lessee

'11 have ar. option to purchase that part of the demised

:~ so determined not to be used and useful property

~o Company, which option may be exercised by Lessee by
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the se~llice of a written notice of the exeT-cise thereof

upon Company '('Jithin said. sixty (cQ) day period. If Lessee

exercises t~"lis op t i.cn to ~:;~:-ch~\se, tl:e purchase price s

1e: An amount; to be t;-.en mutually agreed upon by

Company Lessee, or (2) In the event Company and Lessee

cannet within thirty (30) cays an agree~ent as to

price~ ~hen the purchase price s~all be the then full fair

r,:arket value of that portion of the de . e d premises

(excluding Lessee1s facilities thereon) so detennined not

c. 1:2 used and useful 'co Company as es t ab l.i.shed by three

(3) independent, impartial ana qualified real estate

appraisers engaged in the real estate business in Fayette

County, Kentucky, one such appraiser to be selected by

Company, one by the Lessee and the third by the two (2)

appraisers so selected.

(d) Lessee covenants and ~g:ceeB t~:.a·': it '(·;rill>

within one (l.) year from the commencemenz of the term of

this lease, 'fjrepare and deliver to Company a master plan

for the cOw?~ete recrea=ional develOpment of the demised

p remi.s es , t ogeche-r with a specific schedule of complet.ion

(>tes for each separate project> it being und.erstood that

:.-.e ~n-;::ire denri.s ed premises "lill be developed in a reasonable

and prudent manner by Lessee for recreational purposes for

the use and benefit of the generc.i, public of the City of

:',xington and Fayette County, Kentucky. Lessee shall

have the right to amend said mastet plan from time to time
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'\:·;rith its mas t e r plan and completion schedule ivi"t:hin the

s hoztasz; period. of t Ime feas LbLe for Le s s ee ,

(e) Lessee, upon te~in2~ion of this lease

for ~ilY r~~son whatever, shall comply with ehe provisions

of this agree~2~t and sUk~ender to Company i~Jediate and

peaceable possess ion of the demi.s ed premises in good

order, cond'i.tLcn and repair. Upon failure of Lessee to

surrender possession of the demised preffii.ses in accord with

this agxe emenz l:?On the date that th.is leas e terminates,

Lessee shall become liable to pay rent for the demised

premises beg..nnf.ng on the date .:..;c.::..~ ".:e1."'Tilil1~;:::"'0'·~ becomes

ef£ect~ve a~~ co~tD<uing until ~2ssee shall h~ve su~rendered

possessicn of the demised premises in an amount; equal

annually to twelve (12%) percant; of t}"1E then fair market

value of the demised premises, said rentals to be payable

monthly in ed

prc:';iises t.o be determined as provided in s ubpaz-agzaph (c)

determination thereof in the event of a sale

of a portion of the demised premises to Lessee. In the event

rentals become due under this subparagraph of this agreement,

E:.:.l.d in the further event Lessee fails to appoint an appraiser

:::0 de t errai.ne the fair market value of the demised premises
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vJithin ten (10) days following notice by Company to Lessee

of ~he appointment of Company's appraiser, then and in that

fair -market val-ue of said property and such d.etermination by

binGing upon

.s see and Company ·~'7i.th res?ect 'Co the e.:r~ourl.t: of rentals

clue under

( -:-\.:- )

subpaxagxaph ,

given to Company

; '-,all be deemed to be em exclusion of any of t.he others

provided l-:ere.ir. or provided by la,,;'] or eer.: ,::.y. In event

C~ a breach or a threatened br2a~h ~y Lessee of any of the

',:enr-...s, coveriant.s ~ condf.tLons 0:::- 2.gr.s:ai:aer,ts hereof or upon

the oc curr'ence of an event of de.E:::i,;;,lt, Cc:-a;'1Y shall have

~he ri6h~ to invoke any remedy allowed Dy law or in equity,

includ.i'f.i the ri.ght: of injunction to restrain any breach

or th::ec:.tened b reacr, , 2:.8 if :te-entry, sumrnaxy proceedings,

~s::."mination or other specific xemedi.es , ir.derr:ll.ity or

reimC·.lrsement were not herein authorized.

( , .
6~ s s ee hereby exp r-es s Ly \'laives service of any

~:=ice of re-entry or to institute legal proceedings to that

er.d , Lessee hereby further \\78,ives any and all rights under

any statute, law or decisionrow or hereafter in force and

effect to recover or regain possession of the demi.sed premises

,r to reinstate or redeem this ~ease in the event that Lessee
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~J reason of the v~olation by ~2~52~ or any u_ ~~2 ~erms,

in t·71::-i:c'.:."jg. AL. conmurri.cat.Lons ~y the Company to the

Lessee shall be sent:

postage ?re?~ii~ addressed to ~he Lessee aL

as the lessee nay from ti~e to ti~e designa~e in a written

~~ ~ to Co~~any. All co~~nicatioLs by the Lessee to

Company shall be sent by United S~a~es Registered Mail,

post:

Company may from time to t i.me des :Lgnate :'n a wri.t t en

uotice to the Lessee. Communications 'iiillich s har l, be

:ved upon the COI,'l!?any at the Les s:~ 2: ~.~J. the manner

;,;:ore::.:aid shall be =ficiently served or given for all

purposes hereunder and shall be deeG2d to have been served

or g.iven as of the date of receipt ther.::.:of.
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(b) On each s eparat;e ....-ec:restic'i1al facility

constructed O~ installed jy L2ssee~ Lessee shall erect

a sign, setting forth in adcitio~ to any information

desired by Lessee) that sucn facility is made available

by the Lex:L-~gton i-later Company,

(c) I~ esta~lishing c~c~ges ~o the public for

the USE- tia~al facility developed or

c ons t ruc ced ~~I;'C;il che de':;i.ise.:., pre:.::.,..ses, Les s ee shall follow

charges necessary to develop~ const:ruct~ c?erate and

the use of th::: pub Li,c ~ i::.·ic1.udil-~g a s at.Ls faction of any

~y Lessee and properly accT2dited by an accrediting

association generally reco6~ized in the area Where the

deiliise;' .)remises are located.

(e) The covenants and agreements herein contained

shall be binding upon and enure to the benefit of the parties

hereto, their respc~tive successors and assigns. This lease
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and the rights and obligations of the parties hereunder shall

be construed and interpreted in accord with the laws of the

State of Kentucky. This lease contains the entire agreement

between the parties hereto and no amendments or modifications

shall be effective or binding until set forth in an instrument

in writing, executed by the parties hereto, or their respective

successors in interest.

IN WITNESS WHEREOF, the parties hereto have caused

their respective signatures to be affixed hereto by their

proper officers, duly authorized in the premises, and their

respective corporate seals to be hereto affixed, all as of

the day and year first above written.

ATTEST:

~~J~SECTAR

FAYETTE COUNTY, KENTUCKY, a
political subdivision of the
COMMONWEALTH OF KENTUCKY

CITY OF LEXINGTON, KENTUCKY
a municipal corporation
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I,

STATE OF KENTUCKY

COUNTY OF FAYETTE

&d .~;J~
Public in and for the state and county aforesaid, do

hereby certify that the foregoing Lease Agreement between

Lexington Water Company and Fayette County, Kentucky and

the City of Lexington, Kentucky was this day produced

before me in my office in said county and state by G. C.

Smith, Vice President and General Manager of the Lexington

Water Company, and that the same was thereupon acknowledged

by the said G. C. Smith to be the free and voluntary act

and deed of the Lexington Water Company, a corporation, a~d

his free and voluntary act and deed as Vice President and

General Manager thereof, all of Which is hereby certified

to the proper office for record.

WITNESS MY HAND AND SEAL OF OFFICE at Lexington,

Kentucky, this the Jtr:t day of~ , 1968.

My Commission expires:
?

I,

Public in and

NOTARY PUBLIC, FAYETTE
COUNTY, KENTUCKY

STATE OF KENTUCKY

COUNTY OF FAYETTE

.P'f---<-Z-'7C Q....~ ;>(/~~ , a Notary

for the state and county foresaid, do hereby

certify that the foregoing Lease Agreement between the
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Lexington Water Company and Fayette County, Kentucky and

. the City of Lexington, Kentucky was this day produced

before me.in my office in said state and county by

Joseph E.Johnson, III, Cotmty Judge of Fayette County,

Kentucky, who thereupon acknowledged the same to be the

free and voluntary act and deed of Fayette County,

Kentucky, and his f~ee and voluntary act and deed as

County Judge thereof, all of which, together with my

certificate is hereby certified to the proper office for

record.

WITNESS MY HAND AND SEAL OF OFFICE at Lexington,

Kentucky, this the ..4.-g dayof

My -Commi.s s ion expires: _ /./7~ .:2. t',c ) 9 '/ ()

STATE OF KENTUCKY

COUNTY OF FAYETTE

I,

Public in and for

>'f'-.>Ac Ck~ .. " '";(A<~,t. ' a Notary

the state and county afar said, do hereby

certify that the foregoing Lease Agree~ent between the

Lexington Water Company and Fayette Coynty, Kentucky and

the City of Lexington, Kentucky was this day produced

before me in my office in said county and state by Charles

Wylie, Mayor of the City of Lexington, Kentucky, and that

the same was thereupon acknowledged by him to be the free

and voluntary act and deed of the City of Lexington and
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his free and voluntary act and deed as Mayor thereof,

all of which, together with my certificate is hereby

certified to the proper office for record.

WITNESS MY HAND AND SEAL OF OFFICE at Lexington,

Kentucky, this the C:ZJ' day of

My Commission expires:

.::'l'7~ , 1968.

.. '(

NOTARY PUBLIC, FAYETTE
COUNTY, KENTUCKY

-35
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AMENDMENT TO LEASE

THIS AMENDMENT TO LEASE ("Amendment"), made and entered into this the

_16fl day of L~",-_, 2005 (the "Effective Date"), by and between KENTlJCKY"
/

AMEHICAN WATER COMPANY (the "Company" and/or the "Lessor"). a Kentucky

corporation, with its principal office and place of business at 2300 Richmond Road,

Lexington, Fayette County, Kentucky, and THE LEXINGTON~FAYETTE URBAN

COUNTY GOVERNMENT (the "Lessee"), an urban county government organized and

existing pursuant to Chapter 67A of the Kentucky Revised Statutes, whose address is

200 East Main Street, Lexington, Kentucky 40507;

W J T N E SSE T H:

WHEREAS, the Company (as successor-in-interest to Lexington Water

Company) is the lessor, and Lessee (as successor-in-interest to the City of Lexington) is

the lessee under that certain lease (the "Lease") dated March 28, 1968 and of record in

Deed Book 946, Page 82 in the Fayette County Clerk's Office; and

WHEREAS, pursuant to the Lease, Lessee has leased and is leasing from the

Company a tract of land consisting of approximately 386 acres (the "Demised

Premises") for the sum of Ten Dollars ($10.00) per year, for a base lease period

beginning March 1, 1968 and ending February 28, 1993, and for an optional lease

period commencing March 1, 1993, and ending February 28,2018; and

WHEREAS, Lessee has constructed upon the Demised Premises and maintains

and operates thereon numerous recreational facilities for the benefit of the community,

including but not limited to Lakeside Golf Course and Jacobson Park; and

1
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WHEREAS, Lessee's present uses of the Demised Premises, including the

spraying of chemicals on Lakeside Golf Course, do not, to the current knowledge of

Lessor, constitute a pollution hazard within the meaning of the lease: and

WHEREAS, the water impoundment known as Reservoir No" 4 and its environs

located in and upon the Demised Premises are an integral part of the Company's water

supply system; and

WHEREAS, the parties desire to modify the Lease for the benefit of the Lessee

and the citizens of Lexington-Fayette County and Central Kentucky"

NOW, THEREFORE, for and consideration of the mutual covenants and

agreements set forth in the Lease and in this Amendment, the receipt and sufficiency of

which are hereby acknowledged, the parties agree that the Lease shall be and is hereby

amended as of the Effective Date, as follows:

All words or terms which appear in this Amendment with the initial letter(s)

capitalized but which are not otherwise defined shall have the same meaning(s) as

is/are ascribed to such words or terms in the Lease"

2" The term of the Lease, presently scheduled to expire on the zs" day of

February, 2018, is hereby amended so that the Lease shall terminate on January 2,

2011 (the "Scheduled Expiration Date").

3. Provided that the Lease is in full force and effect on the Scheduled

Expiration Date, and that Kentucky Public Service Commission ("PSG') approval as

specified in numerical paragraph 9 hereof ("PSC approval") has been obtained, Lessor

agrees that it will cause a deed of the Demised Premises in the form attached hereto as

Exhibit "A" to be delivered to Lessee pursuant to the terms of the Escrow Agreement

2
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attached hereto as Exhibit "8" If PSC approval has not been obtained prior to the

Scheduled Expiration Date, then the Lease shall not terminate on the Scheduled

Expiration Date but shall remain in effect until the earlier of (i) l-ebruary 28, 2018 or (ii)

the date upon which PSC approval is obtained If PSC approval has not been obtained

by February 28, 2018, then the Lease shall automatically renew on a year-to-year basis

until PSC approval is obtained All provisions of the Lease as amended by this

Amendment shall remain in full force and effect during any and all renewals of the

Lease.

4. As of the Effective Date of this Amendment, any and all of the Company's

rights to terminate this Lease prior to the Scheduled Expiration Date, including but not

limited to the rights of early termination set forth in numerical paragraph 12 of the

Lease, are hereby waived, forfeited, and deleted from the Lease. The Company shall

retain all other rights and remedies it has under the Lease in the event of a default by

Lessee.

5. Paragraph 4.(g) of the Lease is hereby deleted.

6. Except as expressly amended by this Amendment, the Lease shall remain

unamended, in full force and effect, and enforceable pursuant to its terms and

conditions. In the event any term, covenant, or condition contained in this Amendment

conflicts with the terms, covenants, and conditions contained in the Lease, or any of

them, the terms, covenants, and conditions of this Amendment shall govern and prevail.

7. This Amendment shall be binding upon and shall inure to the benefit of the

parties hereto and their respective successors and assigns.

3
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8_ From and after the Effective Date, all references in the Lease or in this

Amendment to the Lease or this "lease," or "Lease," shall be deemed to be references

to the Lease as amended by this Amendment

9 l.essor will proceed immediately to request approval from the [)SC for

those provisions of this Amendment for which approval by the PSC is required by law

and/or by prior orders of the PSG- Upon obtaining all appropriate, final, and non

appealable approvals from the PSC, Lessor will sign the Deed of the Demised Premises

in the form attached hereto as Exhibit "A" and execute the Escrow Agreement in the

form attached hereto as Exhibit "B," which Escrow Agreement shall be

contemporaneously executed by Lessee, thereby causing the Deed of the Demised

Premises to be placed in escrow for subsequent delivery to Lessee If, upon the initial

application, PSC approval is not obtained: (i) Lessor will nonetheless sign the Deed of

the Demised Premises in the form attached hereto as Exhibit "A" and execute the

Escrow Agreement in the form attached hereto as Exhibit "B," which Escrow Agreement

shall be contemporaneously executed by Lessee, thereby causing the Deed of the

Demised Premises to be placed in escrow for subsequent delivery to Lessee; (ii) the

Lease shall remain in effect pursuant to paragraph 3 of this Amendment and all

provisions of this Amendment not requiring approval by the PSC shall be in full force

and effect; and (iii) both Lessor and Lessee shall have the perpetual right to re-petition

the PSC to obtain PSC Approval. Each of the parties hereto shall join in any such re

petition initiated by the other party

10. Lessor will not reserve or impose any additional restrictions of record on

the Demised Premises between the execution of this Amendment to Lease by the

4
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parties hereto and the Scheduled Expiration Date without obtaining prior written consent

from Lessee. Lessee agrees and covenants that its consent for any reservation or

imposition of additional restrictions of record shall not be unreasonably withheld.

IN WITNESS WHEREOF, the parties hereunto have set their hands this the day

and year first above written by and through their dulv authorized representatives,

KENTUCKY·AMERICAN WATER COMPANY

LEXINGTON·FAYETTE URBAN COUNTY

;:ll~~:t~ 1)71~ X/lILe
\ / ayor

I
I

COMMONWEALTH OF KENTUCKY

COUNTY OF FAYETTE

The fo~oing instrrpr~was subscribed, :)"'lrn to an~cknOWledged before
~e this ~ day of 0. ~ 2005, by --I/LJ.~/c (). tJe as
vn:?Src!e/LT of KENTUC -AMERICAN WATER CO PANY, a Kentucky
corporation, for and on behalf of said corporation.

NOTARY PUBLIC, STATE AT LARGE

My Cornmission EXPires~. 2 S; ;<OCJ f'

5
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COMMONWEALTH OF KENTUCKY

COUNTY OF FAYETTE

The fq.regoing instn:l.rr~nt was subscribed, sworn to and acknowledqed before
me this ,/-{L- day of v~l- \~:~, 2~05, ~y.. / (: (e i<~: ;ii (v iv'_Jir7fJ(:-__as

Ii Uh[U/~ of,) L.EXINGION~FAYEITE: URBAN COUNIY
GOVERNMENT, an urban-county government organized and existing pursuant to
Kentucky Revised Statutes Chapter 67A, for and on behalf of said Government.

.. ,~ , r,

'IL 1(/,,' / -:z/ ')'i(;/il-fc
-"--- ~ '""), , " " '<

(J/'

NOTARY PUBLIC, STATE AT LARGE

My Commission Expires/':) )!VLc j( ? ,) f f.' .7
I I

THIS INSTRUMENT WAS PREPARED BY:

STOLL, KEENON & PARK, LLP
300 West Vine Street, Suite 2100 /
Lexington, K~F1tucky 40507-1801 ,f.:

(859) 231-:}000 /
// I __ ,.__----. /
, I ---''- \ 'I

BY //V/. ~/\ V
//"~:e~~I:~r~~;sq \J

6
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THIS LICENSE AGREEMENT, made and entered into this the ~day of

February, 1999, by and between KENTUCKY-AMERICAN WATER COMPANY, a

Kentucky corporation having its office and place of business at 2300 Richmond Road,

Lexington, Kentucky, party of the first part, hereinafter called "COMPANY," and LAKE

ELLERSLIE FISHING CLUB, a Kentucky corporation also having its office at Lexington,

Kentucky, party of the second part, hereinafter called the "CLUB."

WIT N E SSE T H:

WHEREAS, for many years, COMPANY AND CLUB have entered into

agreements by which bona fide members of the CLUB were granted the exclusive

fishing and boating privileges in and over all or part of COMPANY'S Reservoir Number

4, a body of water located in Lexington, Fayette County, Kentucky.

WHEREAS, the current agreement between COMPANY AND CLUB expires on

the 15th day of June, 1999.

NOW, THEREFORE, in consideration of the license fees to be paid by the CLUB

to COMPANY as hereinafter stated, and in consideration of the mutual agreements of

the parties hereto as hereinafter set forth, and subject to the terms and conditions

hereinafter stated, COMPANY does hereby grant to the bona fide members of the

CLUB the exclusive fishing and boating privileges (except for any rights granted to

abutting property owners whose property lines extend into Reservoir Number 4) in and

over that portion of COMPANY'S Reservoir Number 4 lying on the southerly side of the

Richmond Road, near the City of Lexington and in Fayette County, Kentucky, for the

period of time hereinafter set forth, the specific terms and conditions of the license

hereby granted being as follows, to-wit:

1. TERM: The license hereby granted beginning on the 15th day of June,

1999, and terminating on the 15th day of November, 2014.
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2. LICENSE FEES: CLUB shall pay to COMPANY, for and in consideration

of the privileges herein granted, an annual license fee, in each and every year of the

term hereof, in the amount of Seven Hundred Fifty ($750.00) Dollars, which sum shall

be paid on or before the 15th day of June, in each year of the term hereof. In the event

said fee is not paid within sixty (60) days of its due date in any year during the term

hereof, COMPANY, at its option, may terminate the license granted hereby by written

notice to CLUB, and upon such notice the privileges hereby granted shall forthwith

cease and terminate.

3. EXCEPTIONS: The privileges hereby granted are exclusive privileges,

provided, however, that directors, officers, employees and retired employees of

Kentucky-American Water Company and their families, shall have and be entitled to

fishing and boating privileges in and upon said portion of Reservoir Number 4 as herein

granted to members of the CLUB under the same terms and conditions as members of

said CLUB, and that the grant of privileges herein is subject to any rights granted to

abutting property owners by the COMPANY whose property lines extend into Reservoir

Number 4.

4. RULES AND REGULATIONS: In exercising the rights and privileges

granted hereby, members of the CLUB shall observe at all times the following Rules

and Regulations:

(a) Fishing and Boating shall be confined to the hours between daylight and

10:00 p.m. and no fishing or boating shall be permitted (except for the

policing of the premises by the CLUB) at any other time except with the

written consent of COMPANY;

2
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(b) Gasoline motors (not to exceed five (5) horsepower) for the propulsion of

boats will be permitted for fishing purposes only and all boats must be

operated at a slow troll, "no-wake" speed at all times;

(c) No member of the CLUB shall come upon the premises of COMPANY or

exercise any of the privileges granted hereby unless said member is

wearing, and continues to wear at all times while upon the premises of

COMPANY, a badge or suitable identification tag issued by the CLUB to

evidence his membership;

_.- -(d)-- Every·member of the CLUB exercising the-privileges granted hereby shall,

on each day of exercise of such privileges, register prior to fishing or

boating at the Club House of the CLUB or a such other place on the

premises as a register may be kept by the CLUB;

(e) No hunting or shooting of firearms on the premises of COMPANY shall be

permitted;

COMPANY reserves the right to prescribe such other Rules and Regulations as it may

from time to time deem necessary for the efficient and proper operation of its business

in the furnishing of a potable water supply to the residents of the Lexington area and for

the proper control and utilization of its property, which Rules and Regulations shall be

established by written notice to CLUB. Any such additional rules and regulations so

prescribed by COMPANY shall, after notice to CLUB, be as fully binding on CLUB as if

included in this paragraph.

5. WATCHMEN: The CLUB agrees to provide the necessary number of

watchmen, at its own expense, to properly police said portion of Reservoir Number 4

and land contiguous thereto, and within two hundred (200) feet of the high water mark

at all points to prevent, as far as it lawfully can, all trespassing upon said land and upon

3
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the privileges herein granted; and to enforce obedience to the Rules and Regulations

herein provided. CLUB shall, at its own expense, prosecute all trespassers thereon.

Provided, however, that it is not the purpose of COMPANY, and it does not hereby,

constitute the CLUB, its agents, servants or employees of COMPANY for any purpose

or to authorize the CLUB, its officers, agents, members, employees or agents to do any

unlawful act or lay hands upon or physically eject any person from said premises, or

otherwise commit an assault or battery upon any person.

6. GUESTS: The privileges herein granted to CLUB and its members may

be extended by the CLUB to bona fide guests of members,Cnot less than ten (10) per

member peryearrprovided, however-that-quests mustbeaccompanied at all times by

the member or member's spouse. Directors, officers, employees and retired

employees of COMPANY referred to in paragraph 3 hereof may also have guests.

Such directors, officers, employees and retired employees of COMPANY (together with

members of their respective families and guests) shall be governed by the same Rules

and Regulations that apply to members of the CLUB. With the exception of guest fees

set by the Club, no temporary permission to use the privileges herein granted shall be

extended by the CLUB for a consideration.

7. BUILDINGS AND GROUNDS: COMPANY has heretofore set apart for

CLUB a portion of land on the banks of said portion of Reservoir Number 4 certain

grounds for the use of CLUB for parking space and for a home for its watchman.

CLUB shall have the right to use said areas for such purposes during the term of this

grant. In event CLUB desires to construct a Club House adjacent to said Reservoir,

COMPANY shall set aside an appropriate tract or parcel of land adjacent to said

Reservoir for such purpose and CLUB shall have the right and privilege of constructing

thereon its Club House and to use the same during term of this license. Any such Club

House so constructed shall be equipped with sanitary facilities which meet specifica

tions of COMPANY and no such Club House shall at any time be so operated or used

so as to create any hazard whatever to the purity of water stored by COMPANY in its

4
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Reservoir. Plans and specificationsfor any proposed Club House shall be submitted to

COMPANY for its approval and construction thereof shall not begin until such

COMPANY approval has been obtained in writing.

All buildings and other improvements on and to the Reservoir and adjacent COMPANY

land, shall, at all times, conform to all applicable laws, regulations and codes pertaining

to such buildings or improvements, and the CLUB shall further indemnify the

COMPANY against any claims, actions, judgments, damages, and liabilities arising

therefrom.

To enabletheClrtffsand 'itsmembers to fully enjoy the privileqeshereln -granted,

the right of free ingress and egress over and across the land of COMPANY adjacent to

said portion of Reservoir Number 4 and within the present fences now surrounding said

lake is hereby granted, provided, however, that vehicular travel shall be confined as

nearly as possible to existing roadways and parking areas. CLUB shall further have the

right, subject to approval of COMPANY, to erect and maintain fish screens, wires and

other devices for protection, propagation and preservation of fish, but no such screens,

wires or devices shall be so located or erected as to in any way befoul or pollute the

water or injure the dams or property of COMPANY.

In exercising the privileges granted hereby, CLUB shall do, cause or permit to be

done no act or thing which may in any way pollute the water in said Reservoir. In the

event, COMPANY shall determine that any building, roadway, screen, wire, fixture,

device or activity of the CLUB or its members upon the premises constitutes a pollution

hazard to said waters or any undesirable condition on the watershed, CLUB shall

remove the same within thirty (30) days of receipt of notice thereof, or if in the opinion of

COMPANY, such hazard is imminent, such removal may be made by COMPANY

without notice.

5
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8. RIGHTS RESERVED: COMPANY reserves unto itself all rights of

ownership in the premises not hereby specifically granted to the CLUB, including, but

not limited to, the right to maintain and use upon the water such boats as it may deem

desirable, the right to treat such water with such chemicals as it deems necessary, the

right to withdraw such amounts (all, if necessary) of such water as it deems desirable,

and all other incidents of absolute ownership thereof, excepting only and solely the

right to grant to others boating and fishing privileges thereon, excluding abutting

property owners whose property lines extend into Reservoir Number 4. Nothing herein

shall be construed to prohibit COMPANY from permitting entry to its premises or from

-takinq-any other-action-in -conneetion therewith-that-COMPANY deems desirable.

9. VIOLATIONS: Should any officer, agent, employee, member or guest of

CLUB violate any of the terms of this Agreement or any of the Rules and Regulations

hereunder, CLUB shall pay to COMPANY the sum of Twenty-Five ($25.00) Dollars for

each and every such offense. Any second offense by that same officer, agent,

employee, member or guest may be treated and construed by COMPANY as a

violation of this Agreement by the CLUB itself and have the same force and effect, and

may, at the option of COMPANY, constitute a ground for cancellation of this Agreement

and termination forthwith by COMPANY of the privileges herein granted.

10. PROPERTY OF COMPANY, INDEMNITY: CLUB covenants and agrees

that neither it nor its members, guests, officers, agents or employees will cause or

permit damage to any buildings, trees, shrubs, plants or improvements on the property

of the COMPANY. CLUB further agrees to indemnify and hold harmless the

COMPANY of and from any and all claims, demands, damages and actions to persons

and property arising out of the use or occupancy of the Reservoir, adjointing land,

buildings, docks, lakes, structures and other improvements by members of the CLUB

or its guests and other invitees. CLUB further agrees to secure, at its own expense, for

the joint benefit of COMPANY and CLUB for the term of this agreement a policy of

6
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public liability insurance in a company approved by COMPANY, which policy shall

provide coverage of not less than $300,000.00 for anyone injury and $1,000,000.00 for

anyone accident. Such policy shall provide for notice to COMPANY of any

cancellation thereof and a copy of said policy shall be delivered to COMPANY at the

beginning of the term hereof.

11. CANCELLATION: Said Kentucky-American Water Company reserves the

right to terminate this agreement at any time, upon thirty (30) days written notice, and

to cancel this agreement either with or without cause assigned for its action. Any

violation of the terms of this agreement by said CLUB of any or its members, officers,

aqents.vernpioyees.rservants or guests,as defined-in paragraph -9,--will--be sufficient

cause for the cancellation of this agreement, so likewise, the failure on the part of the

CLUB to pay the rent for sixty days after the same shall be due Kentucky-American

Water Company, and the right to cancel this agreement for cause shall in no way be

waived by said Water Company because of its failure at any time or times to take

advantage of either a failure to pay rent within the time required, or any other breach of

the contract of any kind whatsoever; but the Kentucky-American Water Company may

at any time take advantage of any breach of the contract or failure to perform duty

required of the CLUB, notwithstanding there may have been previous similar breach or

breaches of the contract and failure to perform duty which were not taken advantage

of. If said Kentucky-American Water Company shall cancel this agreement because of

a breach hereof, second party will immediately forfeit all rights granted to it hereunder

including all rental paid, but it shall remove all buildings erected on the Kentucky

American Water Company's land herein provided. If Kentucky-American Water

Company shall cancel this agreement for any other cause whatsoever or without

cause, the CLUB shall remove from said premises any improvements theretofore put

thereon by it and there shall also be refunded to the Fishing Club that rental paid, upon

proportionate basis, for the portion of the year which is unexpired at the time of said

cancellation of said agreement, as herein provided.

7
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12. QUITE ENJOYMENT: Said Kentucky-American Water Company agrees

and binds itself to keep second party in peaceful and quiet possession and enjoyment

of the privileges herein granted, subject to the terms and conditions herein set forth.

13. BINDING EFFECT, NOTICES: This agreement shall be binding upon the

parties hereto, their successors and assigns. No amendment hereto shall be valid

unless reduced to writing and executed by both of the parties hereto. Any notices to be

served hereunder upon Kentucky-American Water Company shall be mailed by

registered mail to Kentucky-American Water Company, 2300 Richmond Road,

Lexington, Kentucky, or to such other address as COMPANY may hereinafter, in

-wrltlnq, -desiqnate. -Any notices -to be given-to· CLUB--hereunder shall be sent by

registered mail to Lake Ellerslie Fishing Club, 3720 Richmond Road, Lexington,

Kentucky 40509, or to such other address as CLUB may hereafter, in writing,

designate. Production of receipts of registered mail containing such notices shall be

conclusive evidence of service thereof.

14. ASSIGNABILITY: The party of the second part shall have no right

Whatsoever to assign, transfer or in any way encumber the license estate granted

hereby and any attempt to assign, transfer or encumber the license estate herein

created shall constitute an immediate forfeiture of the license estate herein granted to

second party.

15. NON-DISCRIMINATION: The CLUB represents to the COMPANY that it

does not discriminate in its membership or guest policies, practices, rules or conduct,

against any person on account of such person's race, color, natural origin, age

(provided such persons are of lawful age), sex or who are protected under the

Americans With Disabilities Act, as amended.

8
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IN WITNESS WHEREOF, the parties hereto have set their hands to this License

Agreement, this the day and year first above written.

KENTUCKY-AMERICAN WATER COMPANY

LAKE ELLERSLIE FISHING CLUB, INC.

BY: <$n:JcR. ille<7rl1f
President

9
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