
COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

 

In the Matter of: 

 

THE JOINT PETITION OF KENTUCKY-  ) 

AMERICAN WATER COMPANY, THAMES  ) 

WATER AQUA HOLDINGS GMBH, RWE  ) 

AKTIENGELLSCHAFT, THAMES WATER  ) 

AQUA US HOLDINGS, INC., AND AMERICAN )  CASE NO. 2006-00197 

WATER WORKS COMPANY, INC. FOR   ) 

APPROVAL OF A CHANGE IN CONTROL OF ) 

KENTUCKY-AMERICAN WATER COMPANY ) 

 

 

 

 ORDERING PARAGRAPH 7 REPORT 

 

Pursuant to Ordering Paragraph 7 of the Commission’s April 16, 2007 Order in 

this matter, Joint Petitioners provide the attached decisions from the Illinois Commerce 

Commission and the New Jersey Board of Public Utilities. 

Respectfully submitted, 

 

      Lindsey W. Ingram, Jr. 

      Robert M. Watt III 

      Lindsey W. Ingram III 

      STOLL KEENON OGDEN PLLC 

      300 West Vine Street, Suite 2100 

      Lexington, Kentucky  40507-1801 

      Telephone No. 859-231-3000 

      Facsimile No.: 859-253-1093 

 

 

      By: ___________________________ 

 

      Attorneys for RWE Aktiengesellschaft, 

      Thames Water Aqua Holdings GmbH, 

      Thames Water Aqua US Holdings, Inc., 

      American Water Works Company, Inc., and 

      Kentucky-American Water Company 



 2 

CERTIFICATION 
 

 This is to certify that a true and accurate copy of the foregoing has been 

electronically transmitted to the Public Service Commission on July 16, 2007; that the 

Public Service Commission and other parties participating by electronic means have been 

notified of such electronic transmission; that, on July 17, 2007, the original and one (1) 

copy in paper medium will be hand-delivered to the Public Service Commission, 211 

Sower Boulevard, Frankfort, Kentucky 40601; and that on July 16, 2007, one (1) copy in 

paper medium will be served upon the following via U.S. Mail: 

 

 

Gregory D. Stumbo 

David Edward Spenard 

Laura Rice 

Office of the Attorney General 

1024 Capital Center Drive, Suite 200 

Frankfort, Kentucky  40601 

david.spenard@ag.ky.gov 

dennis.howard@ag.ky.gov 

laura.rice@ag.ky.gov 

 

Leslye M. Bowman 

David J. Barberie 

LFUCG 

Department of Law 

200 East Main Street 

Lexington, Kentucky  40507 

lbowman@lfucg.com 

dbarberi@lfucg.com 

 

Anthony G. Martin 

P.O. Box 1812 

Lexington, Kentucky  40588 

agmlaw@aol.com 

 

 

 

      STOLL KEENON OGDEN PLLC 

 

 

      By_________________________________ 

       Attorneys for Joint Petitioners 

 



STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 
  
Illinois-American Water Company, 
American Water Works Company, Inc., 
Thames Water Aqua US Holdings, Inc. 
and Thames Water Aqua Holdings 
GmbH 
 
Joint Application for Approval of 
Proposed Reorganization and Change 
in Control of Illinois-American Water 
Company pursuant to Section 7-204 of 
the Illinois Public Utilities Act. 

 
 
 
 

 
 
 
 
 
 

06-0336 
 
 

 
 
 

ORDER 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

 

Introduction ..................................................................................................................... 1 

The Companies Involved...................................................................................... 2 

The Proposed Transaction ................................................................................... 3 

The Legal Standard Governing Approval ............................................................. 3 

Statutory Analysis............................................................................................................ 4 

Section 7-204(b)(1)............................................................................................... 5 

Sections 7-204(b)(2) and (b)(3) ............................................................................ 7 

Section 7-204(b)(4)............................................................................................... 7 

Section 7-204(b)(5)............................................................................................. 11 

Section 7-204(b)(6)............................................................................................. 11 

Section 7-204(b)(7)............................................................................................. 11 

Section 7-204(c) ................................................................................................. 14 

Commission Conclusion on Section 7-204 Requirements.................................. 14 

Conditions Proposed by the Parties .............................................................................. 15 

Conditions Imposed in Docket 01-0832.............................................................. 15 

Conditions Recommended by Staff .................................................................... 15 

Stipulations......................................................................................................... 16 

Contested Conditions Proposed by the Municipalities........................................ 19 

Findings and Ordering Paragraphs ............................................................................... 23 

 

 



 

 

STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 
  
Illinois-American Water Company, 
American Water Works Company, Inc., 
Thames Water Aqua US Holdings, Inc. 
and Thames Water Aqua Holdings 
GmbH 
 
Joint Application for Approval of 
Proposed Reorganization and Change 
in Control of Illinois-American Water 
Company pursuant to Section 7-204 of 
the Illinois Public Utilities Act. 

 
 
 
 

 
 
 
 
 
 

06-0336 
 
 

 
 
 

ORDER 
 

INTRODUCTION 

 On April 21, 2006, Illinois-American Water Company (“IAWC” or “Illinois-
American”), American Water Works Company, Inc. (“AWW” or “American Water”), 
Thames Water Aqua US Holdings, Inc. (“TWAUSHI”) and Thames Water Aqua Holdings 
GmbH (“Thames GmbH”) (collectively the “Joint Applicants” or “Applicants”) filed with 
the Illinois Commerce Commission (the “Commission”) their verified Joint Application for 
Approval of Proposed Reorganization (the “Application”) pursuant to Section 7-204 of 
the Public Utilities Act1 (the “Act”). 

 The Office of the Attorney General (the “AG”), Village of Homer Glen (“Homer 
Glen”), City of Champaign (“Champaign”), Village of Bolingbrook (“Bolingbrook”), City of 
Urbana (“Urbana”), Utility Workers Union of America, AFL-CIO, and Local Unions 640, 
500 and 405 (collectively the “UWUA”) all intervened in this matter.  The Staff of the 
Commission (“Staff”) participated as well.  Both the AG and the UWUA separately 
entered into stipulations with the Joint Applicants, which resolved their respective issues 
as discussed infra.   

A trial was held on the remaining issues on March 6, 2007.   Joint Applicants, 
Homer Glen, Champaign, Urbana, Bolingbrook and Staff appeared and were 

                                            

1
 220 ILCS 5/7-204; see generally 220 ILCS 5/1-101 et seq. 
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represented by counsel.  At the hearing, Mr. Terry Gloriod and Ms. Ellen Wolf testified 
on behalf of the Joint Applicants.  Mr. William Marr, Ms. Bonita Pearce and Ms. Kight-
Garlisch testified on behalf of the Commission Staff.  Ms. Mary Niemiec testified on 
behalf of Homer Glen.  Mr. Paul Berg testified on behalf of Champaign, and Mr. William 
Gray testified on behalf of Urbana.  No witness testified on behalf of Bolingbrook.2   

THE COMPANIES INVOLVED 

IAWC is an Illinois corporation with its principal office located in Belleville, Illinois.  
IAWC is a public utility within the meaning of Section 3-105 of the Act3, and is organized 
and operating under the laws of the State of Illinois.  IAWC is a wholly-owned subsidiary 
of American Water and a second-tier subsidiary of TWAUSHI.  IAWC is a part of 
American Water’s Central Region.  IAWC currently owns, operates and maintains 
potable water production, treatment, storage, transmission and distribution systems, 
and wastewater collection, pumping and/or treatment systems for the purpose of 
furnishing water and wastewater service for residential, commercial, industrial and 
governmental users in its various Illinois service areas.  IAWC serves approximately 
293,000 customers in 125 communities in Illinois. 

RWE Aktiengesellschaft (“RWE”) is a corporation organized and existing under 
the laws of the Federal Republic of Germany.  Its principal office is located at 
Opernplatz 1, 45128 Essen, Federal Republic of Germany. 

Thames GmbH is a company organized and existing under the laws of the 
Federal Republic of Germany, with its headquarters in Essen, Germany. Thames GmbH 
is a wholly-owned subsidiary of RWE.  Thames GmbH owns 100% of the shares of 
TWAUSHI. 

TWAUSHI is a corporation organized and existing under the laws of Delaware 
and headquartered in Voorhees, New Jersey. It is the intermediate holding company for 
all of RWE’s water businesses in the United States and a wholly-owned subsidiary of 
Thames GmbH.  TWAUSHI and its subsidiaries today have approximately 7,000 
employees and provide water, wastewater services and other water resource 
management services to a population of approximately 18 million people in 29 states 
and in Canada. TWAUSHI is the direct parent of American Water. 

American Water is a Delaware corporation headquartered in Voorhees, New 
Jersey. The principal business of American Water is the investment in and ownership of 
the common stock of operating water and wastewater utility companies, including 
IAWC, that provide quality water and wastewater services to millions of customers in the 

                                            

2
 Bolingbrook proffered testimony of Mr. Michael Drey.  Upon the pre-trial motion of the Joint Applicants, it 

was found to be inadmissible.  Bolingbrook did not, in any manner, offer additional testimony.   

3
 See 220 ILCS 5/3-105. 
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United States and three Canadian Provinces.  From 1947 until January 2003, American 
Water was a publicly-traded company with its shares listed on the New York Stock 
Exchange. 

THE PROPOSED TRANSACTION 

The reorganization at issue in this proceeding (the “Proposed Transaction”) 
consists of (i) the sale by Thames GmbH of up to 100% of the shares of common stock 
of American Water, and (ii) prior to the closing of the IPO, the merger of TWAUSHI with 
and into American Water.  The shares will be sold through one or more underwritten 
public offerings to a broad group of investors, including institutional and retail investors.  
The IPO and any subsequent public offerings will be conducted according to the rules 
for underwritten public offerings mandated by the Securities and Exchange Commission 
(“SEC”).  According to the Joint Applicants, RWE has no intention of permitting any 
person to acquire a controlling interest in American Water through the Proposed 
Transaction, consistent with Section 7-204 of the Act. 

Following the Proposed Transaction, as a publicly-traded company, American 
Water will become subject to other requirements of the federal securities laws and 
regulations, as well as the requirements of the stock exchange where American Water’s 
common shares will be listed.  Such laws and regulations will impose obligations on 
American Water and its subsidiaries related to financial reporting, accounting, internal 
controls, general business disclosure, corporate governance, executive compensation 
reporting, issuance of securities and related financial and business matters.  All financial 
information of American Water and its subsidiaries will have to be reported in 
accordance with U.S. generally accepted accounting principles (“GAAP”) and SEC 
regulations.  The annual consolidated financial statements of American Water will be 
audited.  American Water will comply with the requirements of the Sarbanes-Oxley Act 
relating to, inter alia, internal controls over financial reporting and external audit of such 
controls, corporate officer certification of financial and other information, corporate 
governance requirements, and disclosure of certain financial information. 

THE LEGAL STANDARD GOVERNING APPROVAL 

 Section 7-204 of the Act governs the analysis for the instant Application.  Sub-
section (b) requires the following findings: 

(1) the proposed reorganization will not diminish the utility’s ability to 
provide adequate, reliable, efficient, safe and least-cost public utility 
service;  

(2) the proposed reorganization will not result in the unjustified 
subsidization of non-utility activities by the utility or its customers;  

(3) costs and facilities are fairly and reasonably allocated between 
utility and non-utility activities in such a manner that the 
Commission may identify those costs and facilities which are 
properly included by the utility for ratemaking purposes;  
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(4) the proposed reorganization will not significantly impair the utility’s 
ability to raise necessary capital on reasonable terms or to maintain 
a reasonable capital structure;  

(5) the utility will remain subject to all applicable laws, regulations, 
rules, decisions and policies governing the regulation of Illinois 
public utilities;  

(6) the proposed reorganization is not likely to have a significant 
adverse effect on competition in those markets over which the 
Commission has jurisdiction;  

(7) the proposed reorganization is not likely to result in any adverse 
rate impacts on retail customers.4  

In addition, the Commission must rule on:  

(i) the allocation of any savings resulting from the proposed 
reorganization; and (ii) whether the companies should be allowed to 
recover any costs incurred in accomplishing the proposed reorganization 
and, if so, the amount of costs eligible for recovery and how the costs will 
be allocated.5  

STATUTORY ANALYSIS 

 Champaign, Urbana, Homer Glen, and Bolingbrook collectively argue that the 
Joint Applicants do not satisfy the demands of Sections 7-204(b)(1), 7-204(b)(4), and 7-
204(b)(7) of the Act, and therefore that the transaction should not be approved.    
Champaign, Urbana, and Homer Glen collectively argue in the alternative that, if 
approval is granted, it should be conditioned upon certain terms that they advance and 
which are detailed infra.   

 The four municipalities, however, failed to attribute their arguments to any of the 
sections of the statute they allege have not been met by the Joint Applicants.  While this 
Order assigns their arguments for discussion under the best of the three statutory 
provisions at issue, any alternate classifications and any further arguments arising 
thereunder are waived.   

 Staff, the AG, and the UWUA all assert that the Proposed Transaction should be 
approved with conditions.  As such, they are not asserting that the Joint Applicants have 
failed to meet the statutory requirements.  This position generally applies to each of the 

                                            

4
 220 ILCS 5/7-204(b). 

5
 220 ILCS 5/7-204(c). 
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statutory requirements in this section of the Order.  Their proposed conditions are 
discussed infra.   

SECTION 7-204(B)(1) 

Position of the Joint Applicants 

Joint Applicants’ witness Gloriod, testified that the Proposed Transaction would 
not diminish IAWC’s ability to provide adequate, reliable, efficient, safe and least-cost 
public utility service.  According to Joint Applicants, the Proposed Transaction will result 
in the largest publicly-traded company in the United States that is focused on the water 
and wastewater business. 

As such, the Joint Applicants assert that American Water will be able to apply 
extensive resources and expertise in support of its subsidiaries, including IAWC.  They 
state that American Water will be able to provide benefits to IAWC in the form of 
technical and management expertise, reduced costs through mass purchasing 
agreements, the sharing of relevant experience, and access to advanced research and 
development.  The Service Company will continue to provide IAWC with expert service 
in the areas of customer service, accounting, administration, engineering, finance, 
human resources, information systems, operations, risk management, water quality and 
other services under the Services Agreement in place with IAWC.   

The Joint Applicants contend that the Proposed Transaction will not diminish the 
provision of those services to IAWC, nor will it adversely affect IAWC’s policies with 
respect to service to customers, employees, operations, financing, accounting, 
capitalization, rates, depreciation, maintenance, or other matters affecting the public 
interest or utility operations.  To the extent that the Municipalities assert certain 
problems, IAWC maintains that they have been resolved.   

Position of the Municipalities 

Champaign complains that it experienced five boil orders during the summer of 
2005 due to drops in pressure in IAWC’s system.  While IAWC maintains that the boil 
orders arose from interruptions in the supply of electricity to it, Champaign argues that 
IAWC’s solution of maintaining a diesel generator is not least-cost.  Champaign witness 
Burg testified that the boil orders are the subject matter of a complaint filed with the 
Commission in Docket 05-0599.   

Champaign also alleges an incident in which it had difficulty utilizing two fire 
hydrants.  Urbana similarly alleges one incident concerning a fire hydrant that was 
difficult to open, and further alleges that a recent audit revealed that 41 of 150 fire 
hydrants needed maintenance.  Both Champaign and Urbana argue that IAWC fails to 
abide by its franchise agreement with each City.   

Homer Glen states that, in Commission Dockets 05-0681/06-0094/06-0095 
(cons.) and 06-0196, it complained about IAWC’s alleged failure to inspect hydrants and 
valves, as well as the rates and billing practices of IAWC.   
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Bolingbrook did not advance an argument particular to this section.   

Commission Conclusion 

Section 7-204(b)(1) requires that “the proposed reorganization will not diminish 
the utility’s ability to provide adequate, reliable, efficient, safe and least-cost public utility 
service.”6  The Joint Applicants established a prima facie case that they meet the 
requirements of Section 7-204(b)(1).  Neither the structure of the Proposed Transaction 
nor the forward-looking status of IAWC foreshadow a decline in its ability to provide 
adequate, reliable, efficient, safe and least-cost service at issue in this subsection.  
None of the allegations advanced by the municipalities establish that Joint Applicants 
failed to meet the requirements of Section 7-204(b)(1).   

Homer Glen’s complaints have been addressed in the final Orders entered in the 
two proceedings referenced above.  As such, the determinations in those proceedings, 
including any remedies, extinguished those issues; they are not outstanding problems 
that establish an issue under Subsection (b)(1).  Furthermore, Homer Glen’s evidence 
in the instant proceeding consists of testimony in this case as to the subject matter of 
testimony in the two prior cases for the purpose of establishing the problems alleged 
therein.  The instant testimony is hearsay.  Although it is in evidence due to the lack of 
any objection, having been included within an exhibit that was admitted, the hearsay is 
awarded zero weight.   

Urbana alleges that one fire hydrant was difficult to open during an incident on 
October 25, 2005, and that several hydrants needed repair in 2006.  In the 2006 hydrant 
inspection, all but one of the 150 hydrants were operational, and the remaining hydrant 
was being removed from service.  IAWC states that it promptly repairs any hydrants 
when notified of the defects by the City, and Urbana witness Gray did not refute that the 
problems identified in the inspection were remedied.  Furthermore, Urbana’s position 
vis-à-vis the requirements of Section 7-204(b)(1) is limited in that it references both 
administrative rules and its franchise agreement with IAWC, yet it apparently has never 
sought enforcement for the underlying issue.  If there indeed was or is a systematic 
problem with their hydrants, it is mystifying that Urbana would identify various bases for 
relief but pursue none of them.  Champaign similarly contends that, on one occasion in 
November, 2005, it experienced difficulty opening two hydrants.  Champaign states that 
the two hydrants have been repaired.   

The boil orders are at issue in Docket 05-0599, which is still pending; any remedy 
as to either the boil orders or the diesel generation is left to that Docket.  In any event, it 
appears from the minimal evidence in the instant case that the boil orders were issued 
due to changes in system pressure following fluctuations in electricity supplied to 
IAWC’s Champaign West Water Treatment Plant, and that the diesel generation 
mitigates the possibility of losing system pressure in this manner.  Furthermore, the boil 
                                            

6
 220 ILCS 5/7-204(b)(1). 
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orders are limited to the summer of 2005, and apparently are not an ongoing problem.  
Therefore, while we reach no determination as to any issue being litigated in Docket 05-
0599, the boil orders and diesel generation do not signify a failure to meet the 
requirements of Section 7-204(b)(1).   

SECTIONS 7-204(B)(2) AND (B)(3) 

Position of Joint Applicants 

Joint Applicants assert that the Proposed Transaction will not result in the 
subsidization of non-utility activities by IAWC or its customers.  IAWC does not engage 
in a significant level of non-utility activity.  To the extent that IAWC may engage in such 
activities in the future, Mr. Gloriod states that it will continue to maintain its books and 
records in such a manner as to fairly and reasonably allocate costs and facilities 
between utility and non-utility activities, so as to allow the Commission to identify those 
costs and facilities that are properly included for ratemaking purposes. 

Mr. Gloriod also states that all affiliated interest agreements approved by the 
Commission to which IAWC is a party will remain in effect unless or until the 
agreements terminate or the Commission approves amended agreements.  Pursuant to 
the Commission’s Order in Docket 02-0690, IAWC submitted all of its affiliated interest 
agreements for re-approval in 2004 and 2005. 

Joint Applicants note that no party has suggested that the Proposed Transaction 
will not meet the requirements of Section 7-204(b)(2) and (b)(3) of the Act. 

Commission Conclusion 

In the absence of any contested issue, the Commission concurs that the Joint 
Applicants have met the requirements of Section 7-204(b)(2) and Section 7-204(b)(3) of 
the Act. 

SECTION 7-204(B)(4) 

Position of Joint Applicants 

Joint Applicants’ witness Wolf, testifies that the Proposed Transaction will not 
impair the ability of IAWC to maintain a reasonable capital structure that is 
representative of other utilities.  IAWC’s capital structure will not change as a result of 
the Proposed Transaction.  Following the Proposed Transaction, the capital structure of 
IAWC will be consistent with the provisions of Section 6-103 of the Act. 

According to Ms. Wolf, the Proposed Transaction should enhance IAWC’s ability 
to attract capital on reasonable terms and maintain a balanced capital structure, as 
compared to the circumstances IAWC would face under continued ownership by RWE.  
Ms. Wolf states that RWE has revised its core business focus to be on the European 
power and energy markets, where its roots lie.  RWE’s ability to maintain its 
competitiveness in its core European businesses is proving more capital intensive than 
predicted when RWE acquired American Water.  Consequently, RWE decided to sell 
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the water operations of Thames Water in the U.K. and to return American Water to its 
status as a U.S. publicly-traded company.   

The Proposed Transaction will allow American Water to focus on its U.S. water 
and wastewater systems and customers and avoid the need for competition with other 
RWE businesses in obtaining capital.  For the future, under continuing RWE ownership, 
American Water’s operations and access to capital may become increasingly restricted 
due to the changed focus of RWE.  Should that occur, continued RWE ownership may 
lessen IAWC’s future ability to provide cost-effective service. 

Ms. Wolf explains that, as a publicly-traded company, American Water will not 
have to compete for RWE’s capital and the substantial capital requirements related to 
restructuring of the European energy markets.  American Water and its subsidiaries, 
however, are required to replace aging infrastructure and comply with water quality 
standards.  Joint Applicants contend that, as a result of the Proposed Transaction, 
American Water’s access to the public U.S. debt and equity markets should enhance its 
access to necessary capital to support the operations of its subsidiaries, including 
IAWC. 

Under an agreement last approved by the Commission in Docket 04-0582, IAWC 
is authorized to obtain short and long term debt capital from American Water Capital 
Corporation (“AWCC”) (subject to such further approval of long term debt issuances as 
the Act requires).  Combined borrowing power increases the efficiencies of borrowing 
operations and lowers transaction costs.  This allows IAWC to benefit from the 
economies of scale associated with system-wide debt financing and decreased 
administrative costs.  After the Proposed Transaction, AWCC will continue to be a 
subsidiary of American Water, and IAWC may still elect to obtain loans from AWCC as 
before. 

Aside from the effects of merging the operations of TWAUSHI into American 
Water, Joint Applicants state that there will be no material changes in American Water’s 
revenues or expenses.  American Water’s balance sheet will remain solid.  American 
Water will have, at a minimum, 45% common equity at the time of the IPO.  American 
Water will continue its commitment to invest the necessary capital to properly maintain 
IAWC’s operations. 

Ms. Wolf notes that AWW’s credit rating is currently “A-.”  Ms. Wolf testified that, 
after the Proposed Transaction, AWW’s credit rating is expected to remain at an “A-” 
level.  As shown on IAWC Exhibit 2.2R (Revised), the expected common equity ratio for 
AWW after the Proposed Transaction, as of December 31, 2007, is within the range of 
45%-55%.  In addition, RWE has made a commitment that American Water’s common 
equity ratio will be at least 45% at the time of the IPO.  RWE will infuse common equity 
capital as required to achieve a common equity target at or above this level at the time 
of the IPO, not including equity-like instruments.  RWE already has infused $1.194 
billion of common equity capital (in addition to its initial common equity investment in 
AWW). 
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Ms. Wolf stated that, post-transaction, American Water’s Debt to Equity structure 
will be similar to other water utilities which have Investment Grade ratings.  As Ms. Wolf 
explained, a credit rating is dependent on a multitude of factors, including a company’s 
competitiveness and growth prospects, the caliber of its management, the industry’s 
regulatory framework and how it applies to the company, and quantitative financial 
ratios.  Given American Water’s plan for Debt to Equity levels at par with other water 
utilities (and RWE’s commitment that American Water’s common equity ratio will be at 
least 45% at the time of the IPO), and assuming timely rate relief and a rate of return 
similar to the average in the industry, Joint Applicants do not expect to see a change in 
American Water’s credit rating from its current level of “A-.” 

IAWC’s capital structure as of December 31, 2004, consisted of approximately 
45% equity and 55% debt.  Ms. Wolf stated that IAWC’s capital structure will not change 
as a result of the Proposed Transaction.  The Proposed Transaction will not impair the 
ability of IAWC to maintain a reasonable capital structure that is representative of other 
utilities in the water industry.  Thus, according to Ms. Wolf, Joint Applicants have shown 
that the Proposed Transaction meets the requirements of Section 7-204(b)(4). 

Position of the Municipalities 

The four Municipalities charge that the Joint Applicants touted the enhanced 
ability to raise capital as a main reason to approve the purchase of American Water by 
RWE in Docket 01-0832.  They contend that RWE’s change in focus is little more than 
an attempt to sell the water unit to avoid a large and growing capital requirement to 
maintain aging infrastructure, which will in turn drain RWE’s capital.  Bolingbrook points 
out that AWW, on a national level, must fund more in capital projects in the next five 
years than it did in the previous ten.  Poor management and low profits in the United 
States, they allege, contributed to RWE’s desire to cast off a weak performer.   

The Municipalities argue that AWW and IAWC benefited from the “A” credit rating 
of RWE, which allowed for the issuance of capital at a lower cost due to RWE’s 
comparative financial strength.  Prior to the acquisition by RWE, AWW maintained an 
“A-” rating, and this additional risk translated into marginally higher capital costs.  The 
announcement of RWE’s change in focus and the Proposed Transaction, they note, 
already led to higher capital costs and a downgrade in AWW’s credit rating to “A-.”  The 
Municipalities argue that, during its ownership, RWE provided for AWW’s capital needs.  
The detrimental effect of the transaction forecast, they argue, can be avoided by 
requiring RWE to continue to maintain ownership.   

The four Municipalities also argue that the proposed condition requiring notice 
within 30 days if the equity ratio falls outside 40-50% lacks any teeth.  After the 
Proposed Transaction closes, the Municipalities fear that the capital structure will 
become burdened with debt and that the costs of capital will rise as a result.  They 
contend that AWW historically had an equity ratio below that range.   
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Commission Conclusion 

Section 7-204 requires that “the proposed reorganization will not significantly 
impair the utility’s ability to raise necessary capital on reasonable terms or to maintain a 
reasonable capital structure.”7  As a preliminary matter, there is no disagreement that 
American Water will be considered investment grade after the Proposed Transaction.   

The argument raised by the Municipalities is that RWE issuances are rated “A” 
while American Water issuances are rated “A-.”  The Municipalities contend that grade 
“A” issuances have a lower cost than “A-” issuances do, all other things equal.  There is 
no substantial argument against that general principle.  The question instead is whether, 
and how, it applies to the instant situation.   

The Joint Applicants assert that RWE has announced a shift in its business focus 
away from the water business.  RWE already has sold other water businesses it 
previously owned.  The Joint Applicants further contend, and Ms. Wolf so testified, that 
capital which formerly flowed from RWE in previous years is less likely to be available in 
the future.  The Commission finds little reason to doubt this assessment, and, by 
downgrading AWW to “A-,” rating agencies signaled a similar belief in the substance of 
the position advocated by Joint Applicants.   

The relevant inquiry for the purpose of comparing costs of capital, therefore, is 
the existing “A-” rating for AWW today and the forecast “A-” for AWW after the Proposed 
Transaction.  Given that there is no difference in the ratings between now and after the 
Proposed Transaction, there is no basis to conclude that ratepayers will face higher 
capital costs due to the transaction.  Also, a rating of “A-” is considered to be investment 
grade.  In the absence of additional evidence, there also is not a basis to conclude that 
the utility’s ability to raise necessary capital on reasonable terms will become impaired 
by the Proposed Transaction.   

Although the Municipalities argue that RWE responsibly provided the necessary 
capital to IAWC in the past, there is no guarantee that they will continue to do so in the 
event that the Proposed Transaction is denied and IAWC continues to be an unwanted 
subsidiary.  Furthermore, the grade “A” rating of RWE is irrelevant if it ultimately is not 
available to IAWC, as the evidence in this matter suggests and as the market as a 
whole apparently believes.    

The last issue for this subsection concerns whether the reorganized utility will 
maintain a reasonable capital structure.  The record reflects commitments by Joint 
Applicants that American Water’s equity ratio will be at least 45% at the time of the IPO; 
that IAWC’s equity ratio will be within the range of 40-50% for a period of at least three 
years from the date of this Order; and that IAWC will notify the Commission within 30 
days of any deviations from this range.  The Municipalities complain that the 

                                            

7
 220 ILCS 5/7-204(b)(4). 
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commitments of the Joint Applicants are illusory.  We do not agree.  The commitments 
that the Joint Applicants accepted during the course of this proceeding are reflected in 
this Order.  The Conditions attached to the approval of the Proposed Transaction in this 
Order are subject to enforcement under the Act, as are any terms in any Order issued 
by the Commission.  Furthermore, when the capital structure of IAWC is at issue in 
future rate cases, it still must be reasonable within the meaning of Section 9-201 of the 
Act.8 

In light of the foregoing, the Commission does not find a failure by the Joint 
Applicants to meet the requirements of Section 7-204(b)(4) of the Act. 

SECTION 7-204(B)(5) 

Position of Joint Applicants 

Joint Applicants state that, following the Proposed Transaction, IAWC will remain 
subject to all applicable laws, regulations, rules, decisions and policies governing the 
regulation of Illinois public utilities.  The Proposed Transaction does not affect the 
Commission’s authority with respect to IAWC or the authority of other governmental 
agencies as to IAWC’s services or facilities.  Joint Applicants note that Staff concurs 
that the Proposed Transaction meets 7-204(b)(5), and no party has asserted otherwise. 

Commission Conclusion 

In the absence of any contested issue, the Commission concurs that the Joint 
Applicants have met the requirements of Section 7-204(b)(5) of the Act. 

SECTION 7-204(B)(6) 

Position of Joint Applicants 

Joint Applicants state that the Proposed Transaction will not affect competition in 
the State of Illinois.  IAWC will continue to operate in its currently certificated service 
territories under the same market conditions that existed prior to the closing of the 
Proposed Transaction.  Joint Applicants point out that Staff concurs that the Proposed 
Transaction meets the requirements of 7-204(b)(6), and no party has asserted 
otherwise. 

Commission Conclusion 

In the absence of any contested issue, the Commission concurs that the Joint 
Applicants have met the requirements of Section 7-204(b)(6) of the Act. 

                                            

8
 220 ILCS 5/9-201 et seq. (requiring the utility to establish the justness and reasonableness of each 

component recovered in rates). 
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SECTION 7-204(B)(7) 

Position of Joint Applicants 

The Joint Applicants assert that the Proposed Transaction will not adversely 
impact IAWC’s rates.  Mr. Gloriod testified that Joint Applicants will not seek recovery in 
rates of the costs of the Proposed Transaction, which are comprised of the SEC 
registration fee, the NASD filing fee, the stock exchange listing fee, legal fees and 
expenses of the Proposed Transaction, accounting fees and expenses of the Proposed 
Transaction, printing and engraving fees and expenses for the registration statement, 
Blue Sky fees and expenses, transfer agent fees and expenses, and legal fees for the 
state regulatory approval process.  In addition, Mr. Gloriod stated that IAWC will 
continue to operate under its existing tariffs and rate structures until such time as such 
tariffs and rate structures are revised in accordance with Illinois law. 

 The Joint Applicants reply to Urbana that their pension plan is ERISA-compliant.  
They argue that, “per the law, the plan is sufficiently funded.”9  As such, they contend 
that the pension funding does not pose any adverse rate impact.  They also aver that 
pension funding needs are unrelated to the Proposed Transaction, and that any 
condition requiring that the proceeds from the IPO to be used to fund the pension would 
be a taking without just compensation. 

Position of the Municipalities 

The Municipalities complain that there will be an increase in rates following the 
Proposed Transaction, and that any savings as a result of the transaction are not 
tracked.  The Municipalities assert that, if the Proposed Transaction is so beneficial, the 
Joint Applicants should commit to no increase in rates for a period after it closes.  
Instead, they already have planned to file in late 2007 for a rate increase.   

The Municipalities also assert that the costs associated with adequate 
investment in AWW’s infrastructure are very large.  They further allege that Staff failed 
to identify savings, to propose an accounting system to track savings, or to consider the 
timing of the next rate case.  The Municipalities additionally suggest that the Joint 
Applicants’ witnesses profit from the transaction, so their testimony should be 
discounted.   

Bolingbrook adds that the Proposed Transaction will result in ongoing Sarbanes-
Oxley costs.  Bolingbrook contends that such costs are an adverse rate effect within the 
meaning of Section 7-204(b)(7), and, as such, the entire transaction should be rejected.    

Urbana additionally asserts that IAWC’s pension plan is not fully funded, and 
urges that any approval be conditioned upon full funding of pension liabilities.  Urbana 
asserts that unfunded liabilities that were allowed to accrue during RWE’s ultimate 

                                            

9
 IAWC ex. 2.0R-rev at 10 (Wolf); Jt. App’s Init. Br. at 10. 
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ownership should not be passed on to ratepayers.  Instead, they should be funded from 
the proceeds of the Initial Public Offering or other offering, or otherwise from the 
reorganization of the Joint Applicants, prior to the distribution of those proceeds to RWE 
shareholders.   

Staff Position 

Staff responds that several of the arguments advanced by the Municipalities rely 
on a misinterpretation of the requirements of Section 7-204(b)(7).  It notes that the 
realization of savings or benefits is not a criteria of Section 7-204, and therefore the 
absence of such savings or other benefits, in itself, is not an adverse impact within the 
meaning of the instant subsection.  Staff also notes that the Municipalities’ argument 
that there is no account to track savings is inconsistent with the structure mandated by 
the Uniform System of Accounts, with which the Joint Applicants must comply.  Instead, 
Staff explains that “savings” are realized as lower costs in the next rate case, because 
the revenue requirement calculated in such rate case incorporates costs and a return on 
investment.  Staff notes that the Joint Applicants did not seek recovery of the costs of 
the Proposed Transaction.  Finally, Staff states that there is nothing in Section 7-
204(b)(7) that precludes a utility from requesting a rate increase following approval of a 
proposed reorganization.   

Commission Conclusion 

Section 7-204(b)(7) requires that “the proposed reorganization is not likely to 
result in any adverse rate impacts on retail customers.”10  The Joint Applicants state that 
they will not seek to recover the costs of the Proposed Transaction from ratepayers.  
Furthermore, the status of IAWC as a subsidiary of AWW will not change as a result of 
the Proposed Transaction.   

We concur with Staff that Section 7-204(b)(7) requires that no adverse rate 
impacts, i.e., costs or other externalities, be imposed on ratepayers, and that this is not 
the same as requiring that demonstrable benefits be traceable to the reorganization.  
Staff correctly points out that, if such benefits do accrue from the transaction, they will 
be realized through lower costs in the test year of the next rate case, and not an 
ongoing cash account mechanism.   

Furthermore, IAWC’s stated intention to file a rate case later in 2007 is not 
evidence of an adverse rate impact within the meaning of this subsection.  The utility will 
have to establish its costs in that case.  It already has stated that the costs of the 
Proposed Transaction will be excluded.  Furthermore, the previous rate case was filed 
in 2002, so existing rates already have been in effect for several years.   

                                            

10
 220 ILCS 5/7-204(b)(7). 
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The Municipalities assert that the witnesses for the Joint Applicants are not 
credible because they will profit if the Proposed Transaction is approved.   It is true that 
they will receive bonuses that are contingent upon the approval of the reorganization 
and upon their continued work for the reorganized entity.  All of the witnesses in this 
case, however, had a financial or professional interest in testifying.  In short, testifying in 
this matter was a duty related to their respective jobs; we therefore decline the 
argument of the Municipalities.  

Bolingbrook alleges that compliance with the Sarbanes-Oxley Act will impose 
new costs if the reorganization is approved, and that such costs constitute an adverse 
rate impact.  They do not.  Whether such costs are recovered at all is a matter for a 
future rate case, and therefore they are not properly attributed to the proposed 
reorganization itself.  By extension, the Sarbanes-Oxley costs do not fall within the 
scope of Section 7-204(b)(7).   

Finally, Urbana asserts that the pension liabilities should be fully funded before 
the proceeds of the reorganization are distributed to RWE’s shareholders.  The Joint 
Applicants contend that they have complied with the requirements of ERISA, and that 
contention is supported by the testimony of Ms. Wolf.  They explain that American 
Water, the pension plan sponsor, has maintained a consistent funding policy since 
before the acquisition by RWE and this policy requires that the minimum funding 
requirements of ERISA be met.  Joint Applicants also note that the cost of funding the 
pension plan is an ongoing utility operating expense that is unaffected by the Proposed 
Transaction, and therefore is unrelated to Section 7-204(b)(7) of the Act.  We therefore 
accept the Joint Applicants’ assertion that pension liability was not sufficiently 
connected as an adverse rate impact to the Proposed Transaction, and the condition 
proposed by Urbana on this point will not be adopted. 

SECTION 7-204(C) 

Position of Joint Applicants 

Joint Applicants state that they do not seek to recover in rates the costs of the 
Proposed Transaction, including the SEC registration fee, the NASD filing fee, the stock 
exchange listing fee, legal fees and expenses of the Proposed Transaction, accounting 
fees and expenses of the Proposed Transaction, printing and engraving fees and 
expenses for the registration statement, Blue Sky fees and expenses, transfer agent 
fees and expenses, and legal fees for the state regulatory approval process.  Therefore, 
Joint Applicants recommend that, under Section 7-204(c) of the Act, the Commission 
rule that the costs of the Proposed Transaction are not recoverable in rates.  In addition, 
although they do not expect savings to result in Illinois from the Proposed Transaction, 
Joint Applicants recommend that the Commission rule that any such savings reflected in 
the test years in future rate cases should be allocated in full to customers. 

Commission Conclusion 

In the absence of any contested issue, the Commission concurs that the costs of 
the Proposed Transaction are not recoverable in rates, and that, to the extent that the 



06-0336 

 15 

Proposed Transaction results in any savings in the test year of future rate cases, such 
savings shall be allocated in full to customers. 

COMMISSION CONCLUSION ON SECTION 7-204 REQUIREMENTS 

The Joint Applicants have established, as a general matter, that the Proposed 
Transaction should be approved, subject to any conditions which may be imposed.  The 
proposed conditions are discussed in the remainder of this Order.   

CONDITIONS PROPOSED BY THE PARTIES 

Conditions proposed by the parties are labeled with letters for purpose of 
discussion.  The Conditions adopted in this matter are enumerated in the Ordering 
Paragraphs.   

CONDITIONS IMPOSED IN DOCKET 01-0832 

In Docket 01-0832, the Commission approved the acquisition of American Water 
by Thames GmbH, subject to certain conditions, including the following:  (Condition 2) 
“The final corporate structure approved by the Commission shall be the following:  
IAWC will continue to be a subsidiary of [American Water]; [American Water], through 
[TWAUSHI], will be a wholly-owned subsidiary of RWE”; and (Condition 3) “Commission 
approval consistent with Section 7-204 of the Act must be sought for any additional 
changes to the corporate structure involving IAWC.”11  The Joint Applicants assert that 
these Conditions should be eliminated.  Upon the closing of the transaction at issue, 
neither American Water nor TWAUSHI will remain subsidiaries of RWE, and any 
continuing requirement that IAWC seek approval for a “reorganization” would be 
imposed by Section 7-204 of the Act, and not by the Order in Docket 01-0832.  No party 
objected to the elimination of these conditions.   

Also, as Condition (4) of the Order in 01-0832, IAWC was required to advise the 
Commission of any change in the corporate credit rating of RWE, Thames GmbH or 
American Water.  Following the Proposed Transaction, the credit rating of RWE and 
Thames GmbH will no longer affect the credit rating of either American Water or IAWC.  
Staff’s proposal to update this condition was agreed to by Joint Applicants and is set 
forth below.  Accordingly, the agreed, updated condition will be imposed in this Order 
and supersedes Condition 4 in Docket 01-0832. 

CONDITIONS RECOMMENDED BY STAFF 

 Staff did not enter into a stipulation with the Joint Applicants, but recommends 
that the transaction be approved subject to two conditions.  The Joint Applicants have 
stated they agree with the two conditions proposed by Staff.  

                                            

11
 Order, 01-0832, at 19.   
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S-A. AWW’s common equity ratio shall be at least 45% at the time of the 
IPO.  The calculation of the common equity ratio shall not include 
equity-like instruments.12 

S-B. IAWC shall inform the Commission of any changes to the corporate 
credit ratings of AWCC by filing a copy of the complete credit report, 
within 15 days of publication, with the Chief Clerk of the Commission, 
with a second copy provided to the Finance Department Manager.  In 
addition, the reporting requirement shall be extended to American 
Water should Moody’s Investors Service, Standard & Poor’s, or Fitch 
Ratings rate its indebtedness or overall creditworthiness.13 

STIPULATIONS 

UWUA-Joint Applicants 

 The UWUA and the Joint Applicants reached a stipulation which settled any and 
all issues which the UWUA would have raised.  The UWUA support approval of the 
Application subject to four conditions; they did not present any evidence or otherwise 
participate in the trial.  The terms of the stipulation are: 

UW-A. For a period of three years from the date of this Order (and after it has 
first notified IAWC employees), IAWC will notify the Commission, and if 
applicable, the Utility Workers Union of America, AFL-CIO, of a 
planned reduction of 5% or more in IAWC’s work force. 

UW-B. AWW will continue to fund the pension plans of the union and non-
union employees of IAWC in compliance with the Employee 
Retirement Income Security Act (“ERISA”) and the Pension Protection 
Act of 2006 (“PPA”).  IAWC will not seek to recover from its customers 
any increased pension funding expense or other costs that would be 
incurred to remedy any violation of ERISA’s minimum funding 

                                            

12
 Equity-like financial instruments possess features of both debt and common equity. There is no 

standard definition for equity-like instruments or a standardized methodology for rating agencies to 
determine the amount of debt or common equity a financial instrument is assigned.  Rating agencies 
determine the amount of debt and common equity credit assigned on an individual security basis.  The 
percentage of common equity assigned by rating agencies for a particular security is subjective and can 
change over time.  Furthermore the percentage of common equity assigned can vary among rating 
agencies. For example, a hybrid security could receive 75% common equity treatment and 25% debt 
treatment from S&P this year, but only receive 50% common equity treatment and 50% debt treatment a 
year from now. In addition, an issuance could receive 75% common equity treatment and 25% debt 
treatment from S&P but only 50% common equity treatment and 50% debt treatment from Moody’s. 
Therefore, no portion of an equity-like instrument should be included when calculating the common equity 
ratio. 

13
 This condition updates and supersedes Condition 4 in Docket 01-0832. 
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requirements during RWE’s ownership if it should be determined that 
any such violation has occurred.  Neither AWW nor IAWC is aware of, 
nor do they believe that, any such violation has occurred.   

UW-C. For one year following the occurrence of the IPO, staffing levels for 
collectively bargained employees will not drop below 90% of the 
number of collectively bargained individuals employed by IAWC on 
January 1, 2007 (excluding those employees hired on a temporary or 
limited duration basis).  Likewise, for one year following the occurrence 
of the IPO, staffing levels for all employees (union and non-union 
collectively) will not drop below 90% of the number of the number of 
individuals employed by IAWC on January 1, 2007 (excluding those 
employees hired on a temporary or limited duration basis). 

UW-D. IAWC agrees to honor all terms and conditions of the existing 
collective bargaining agreements between IAWC and the applicable 
local union of the Utility Workers Union of America (the “Collective 
Bargaining Agreements”) through the termination dates of those 
agreements.  Any successor to IAWC will assume the Collective 
Bargaining Agreements and all obligations thereunder through the 
termination dates of those agreements. 

AG-Applicants 

 The AG and the Joint Applicants reached a stipulation which settled the issues 
that the AG raised.14  The AG supports approval of the Application subject to the terms 
of the instant stipulation; she did not present any evidence or otherwise participate in 
the trial.  The terms of the stipulation are: 

AG-A. IAWC will pass through to IAWC’s customers, in future rate cases, any 
actual savings from efficiencies resulting from the Proposed 
Transaction and the continued ownership of IAWC by AWW. 

AG-B. The Proposed Transaction will not adversely affect IAWC’s policies 
with respect to service to customers, employees, operations, financing, 
accounting, capitalization, rates, depreciation, maintenance, or other 
matters affecting the public interest or utility operations.   

AG-C. IAWC will provide safe, adequate, and reliable service in fulfillment of 
its obligations under Illinois and federal law. 

                                            

14
 The municipalities of Champaign, Urbana, and Homer Glen refer to this stipulation as “non-unanimous.”  

(Reply Br. at 5.)  By failing to raise the substantive issues themselves, however, Champaign, Urbana, and 
Homer Glen waived them.       



06-0336 

 18 

AG-D. IAWC will continue to make contributions to the state and local 
economies, and continue IAWC’s commitment to be a good corporate 
citizen in the local communities IAWC serves.   

AG-E. IAWC will make no attempt to recover through IAWC’s rates any costs 
of the Proposed Transaction, purchase price, goodwill, early 
termination payment, change in control payment, incentive or retention 
bonus payment in connection with the Proposed Transaction, either 
directly or indirectly through American Water Works Service Company, 
Inc., or any other affiliate, or by any other means. 

AG-F. IAWC will not recover from IAWC’s customers or have IAWC’s 
customers fund any portion of the costs of the Proposed Transaction, 
including financial, legal, severance payments, regulatory fees, 
investment services or the installation of the initial procedures for 
compliance with the Sarbanes-Oxley Act of 2002.15  

AG-G. For three years following the date of this Order, IAWC will maintain its 
equity-to-capital ratio between 40% and 50%.  If the equity-to-capital 
ratio falls outside of this range, IAWC will notify the Commission in 
writing within 30 days. 

AG-H. IAWC will flow through to the benefit of its customers under the 
Commission’s normal ratemaking procedures any lower cost of debt 
applicable to IAWC as a result of its relationship with AWW in future 
rate cases. 

AG-I. IAWC shall inform the Commission of any changes to the corporate 
credit ratings of AWCC by filing a copy of the complete credit report, 
within 15 days of publication, with the Chief Clerk of the Commission, 
with a second copy provided to the Finance Department Manager.  In 
addition, the reporting requirement shall be extended to American 
Water should Moody’s Investors Service, Standard & Poor’s, or Fitch 
Ratings rate its indebtedness or overall creditworthiness.16 

AG-J. AWW will not issue any debt that pledges as security or otherwise 
encumbers the assets of IAWC. 

AG-K. The payment for AWW stock will not be recorded on IAWC’s books. 

                                            

15
 Pub. L. No. 107-204, 116 Stat. 745, also known as the Public Company Accounting Reform and 

Investor Protection Act of 2002 (“Sarbanes-Oxley”). 

16
 Condition AG-I mirrors condition S-B.  Both S-B and AG-I will ultimately be adopted as Condition 2. 
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AG-L. IAWC will not bear any costs incurred to comply with any law, 
regulation, standard, or practice of the United Kingdom, Federal 
Republic of Germany, or European Community necessary to complete 
the Proposed Transaction. 

AG-M. AWW or IAWC will file the following reports with the Commission or 
provide relevant Securities and Exchange Commission website where 
such reports are available:  AWW’s quarterly interim reports to its 
shareholders; AWW’s annual report to its shareholders; and AWW’s 
and IAWC’s annual audit reports. 

AG-N. IAWC customers will experience no material adverse change in utility 
service due to the Proposed Transaction.  

AG-O. AWW and IAWC will fund and maintain IAWC’s treatment, 
transmission, and distribution systems so as to provide service and 
facilities which are in all respects adequate, efficient, reliable and 
environmentally safe. 

AG-P. RWE has made a commitment that AWW’s common equity ratio will be 
at least 45% at the time of the IPO.  As of December 15, 2006, RWE 
has infused $1.194 billion of common equity capital into AWW.  If any 
additional equity is needed to achieve a common equity ratio for AWW 
of at least 45% at the time of the IPO, the required infusion into AWW 
will be provided prior to the IPO.  The calculation of the common equity 
ratio will not include equity-like financial instruments.  AWW will file a 
balance sheet as of the quarter ended immediately preceding the 
IPO.17   

CONTESTED CONDITIONS PROPOSED BY THE MUNICIPALITIES 

 Having rejected the contention of the municipal intervenors that approval of the 
Proposed Transaction should be denied, the remaining question is which, if any, of the 
contested conditions should be approved.  To the extent that particular arguments 
underlying these proposed conditions were offered, they are discussed in the Statutory 
Analysis portion of this Order and will not be repeated here.   

Bolingbrook 

Bolingbrook did not advance any such conditions.   

                                            

17
 Portions of condition AG-P are similar to condition S-A.  The two conditions are not identical, however.    
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Champaign 

Champaign requests the following conditions be attached to any approval of the 
Proposed Transaction: 

MC-A. Require IAWC to file and implement a plan with the Commission and 
the City of Champaign setting a schedule and milestones for resolving 
all issues related to low pressure issues in the Champaign system. 

MC-B. Require IAWC to file and implement a plan with the Commission and 
the City of Champaign setting a schedule and milestones to provide 
detailed information related to the maintenance of the system as 
required to confirm the life safety and health aspects of the system 
operation. 

MC-C. Require IAWC to file and implement a plan with the Commission and 
the City of Champaign setting a schedule and milestones for assuring 
that unaccounted for water is not excessive and to correct any 
deficiencies. 

MC-D. Require IAWC to develop a capital investment plan for the Champaign 
system and to present the plan on an annual basis to the City for public 
review, comment and updating.  The plan should include milestones 
that the Company must meet.  This is necessary to ensure that IAWC 
is adequately investing in the system and maintaining the 
infrastructure. 

MC-E. Require IAWC to annual inspect the fire hydrants in Champaign and to 
conduct flow tests for each hydrant.  The Company should be required 
to file with the City of Champaign the schedule for such inspections 
and testing and provide annually to the City of Champaign a written 
report containing the results of such inspection and testing along with a 
plan to correct defects found during such inspections and testing. 

Urbana 

For Urbana the requested conditions are: 

MU-A. Require IAWC to prepare and to present to Urbana, as well as other 
municipalities affected, the Company’s capital improvements plan for 
an annual review by Urbana and other municipalities. 

MU-B. Require IAWC to fully fund any pension plan liabilities from the 
proceeds of any IPO or other offering or proceeds received from the 
reorganization of the Company and that none of these costs be passed 
on to ratepayers. 

MU-C. Require IAWC to file and implement a plan with the Commission and 
the City of Urbana setting a schedule and milestones to provide 
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detailed information related to the maintenance of the system as 
required to confirm the life safety and health aspects of the system 
operation. 

MU-D. Require IAWC to file and implement a plan with the Commission and 
the City of Urbana setting a schedule and milestones for assuring that 
unaccounted for water is not excessive and to correct any deficiencies. 

MU-E. Require IAWC to develop a capital investment plan for the Urbana 
system and to present the plan on an annual basis to the City for public 
review, comment and updating.  The plan should include milestones 
that the Company must meet.  This is necessary to ensure that IAWC 
is adequately investing in the system and maintaining the 
infrastructure. 

MU-F. Require IAWC to annually inspect the fire hydrants in Urbana and to 
conduct flow tests for each hydrant.  The Company should be required 
to file with the City of Urbana the schedule for such inspections and 
testing and provide annually to the City of Urbana a written report 
containing the results of such inspection and testing along with a plan 
to correct defects found during such inspections and testing. 

Homer Glen 

For Homer Glen, the conditions requested are: 

MHG-A. Require IAWC to file a plan with the Commission and the Village 
setting a schedule and milestones for IAWC to reduce its water rates 
so that the rates are within the mid-range of water rates for privately 
owned water utilities, not the highest in the state. 

MHG-B. Require IAWC to conduct an independent third party audit of its billing 
practices and programs and to refund with interest all overcharges 
uncovered as a result of the audit. 

MHG-C. Require IAWC to file a plan with the Commission and the Village 
setting a schedule and milestones for IAWC to reduce the 
unaccounted-for water component of its purchased water. 

MHG-D. Require IAWC to give the Village the option to purchase the portion of 
IAWC’s system in the Village to the Village if IAWC is unable to reduce 
its water rates as set out in No. 1 above within the next two (2) years 
and/or reduce its unaccounted-for water to less than 5 per cent within 
two (2) years. 

Commission Conclusion 

This section of the Order implements the conclusions reached supra as applied 
to the contested conditions.  Discussion of the arguments is not repeated here.   
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Unaccounted-for Water 

 The issue of unaccounted-for water levels has been resolved with the tariff filing 
made pursuant to recent legislation.18  The tariff renders moot Proposed Conditions MC-
C, MU-D, and MHG-C.  

Fire Hydrant Inspections 

 This issue already was adjudicated, and the relief granted, in a separate 
proceeding.19  Therefore, the issue, including any enforcement, will be left to that 
Docket.  Accordingly, Proposed Conditions MC-E and MU-F are denied.   

Maintenance and Capital Investment Plans 

 The evidence indicates that these plans are the subject matter of certain terms in 
the Franchise Agreements between IAWC and Champaign and Urbana respectively.  It 
is not clear to what degree the two Municipalities sought to enforce these terms of their 
Franchise Agreements.  It is clear, however, that the evidence in the instant case does 
not support the imposition of these conditions.  Therefore, Proposed Conditions MC-B, 
MC-D, MU-A, MU-C, and MU-E are all denied without prejudice, provided, however, that 
Urbana lacks standing to enforce the rights of “other municipalities affected” as stated in 
Proposed Condition MU-A.   

Pension Liability 

 As discussed under Section 7-204(b)(7) supra, Proposed Condition MU-B is not 
adopted.   

Champaign Pressure 

 This issue is being litigated in pending Docket 05-0599.  It therefore is 
inappropriate to grant the relief requested in this Docket, and, in any event, the 
evidence in the instant Docket would not support the imposition of this condition.  
Proposed Condition MC-A therefore is denied without prejudice.   

                                            

18
 P.A. 94-0950.  On February 7, 2007, the Commission allowed IAWC’s tariff to take effect.   

19
 See Order (April 18, 2007), 05-0681/06-0094/06-0095 (cons.), at 20.  (“We order IAWC to complete 

hydrant testing, valve testing and fire flow tests or the substitute ISO test described above and 
maintenance inspection for all of the Chicago Metro and Champaign areas within one year of the final 
order in this case. The Company will file a report on e-Docket within sixty (60) days of completing the 
inspection, detailing the inspection, identifying the individual hydrants inspected by number, maintenance 
performed, problems found, and any corrective action performed. The report will also include all 
information required under Section 600.140(c) (i.e., date of installation, size, make and model (if known), 
location, number and history of maintenance where applicable).”) 
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Homer Glen Rates and Audits 

This issue already was adjudicated, and the relief granted in part and denied in 
part.20  It therefore is not appropriate to impose Proposed Conditions MHG-A and MHG-
B in the instant Docket, and they are denied. 

Homer Glen Purchase Option 

 The Commission concurs with the Joint Applicants that an option to purchase is a 
valuable property right.  Homer Glen failed to state any basis in Illinois law that would 
entitle it to such relief.  As such, Proposed Condition MHG-D will not be adopted in this 
proceeding.   

FINDINGS AND ORDERING PARAGRAPHS  

Joint Applicants have demonstrated that the Proposed Transaction meets the 
requirements of Section 7-204 of the Act.  Joint Applicants have shown that AWW will 
be financially sound following the Proposed Transaction and IAWC will be able to 
continue to attract capital on reasonable terms and maintain a reasonable capital 
structure.  Joint Applicants have also shown that the Proposed Transaction will not 
diminish IAWC’s ability to provide adequate, reliable, efficient, safe, and least-cost 
public utility service, and that the Proposed Transaction will not have an adverse impact 
on rates. 

Having considered the entire record herein and being fully advised in the 
premises, the Commission is of the opinion and finds that: 

(1) IAWC is engaged in the business of providing water and sewerage 
services to the public in the State of Illinois and, as such, is a public utility 
within the meaning of Section 3-105 of the Act; 

(2) the Commission has jurisdiction over the parties and the subject matter 
herein; 

(3) pursuant to Section 7-204(b) of the Act, and based on the application of 
the 21 Conditions adopted herein: 

(a) the Proposed Transaction will not diminish the ability of IAWC to 
provide adequate, reliable, efficient, safe, and least-cost public 
utility service; 

(b) the Proposed Transaction will not result in the unjustified 
subsidization of non-utility activities by IAWC or its customers; 

                                            

20
 See Order (April 18, 2007), 05-0681/06-0094/ 06-0095 (Cons.), at 27-28, 45-46, 49.   
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(c) costs and facilities will be fairly and reasonably allocated between 
utility and non-utility activities in such a manner that the 
Commission may identify those costs and facilities which are 
properly included by IAWC for ratemaking purposes; 

(d) the Proposed Transaction will not impair the ability of IAWC to raise 
necessary capital on reasonable terms or to maintain a reasonable 
capital structure; 

(e) IAWC will remain subject to all applicable laws, regulations, rules, 
decisions, and policies governing the regulation of Illinois public 
utilities; 

(f) the Proposed Transaction is not likely to have a significant adverse 
effect on competition in those markets over which the Commission 
has jurisdiction; and 

(g) the Proposed Transaction is not likely to result in any adverse rate 
impacts on IAWC’s retail customers; 

(4) any savings that may occur from the Proposed Transaction in future rate 
case test years shall be allocated entirely to ratepayers; and the costs of 
the Proposed Transaction as detailed above are not recoverable in rates; 

(5) the capitalization of IAWC will be unchanged as a result of the Proposed 
Transaction and, as a result, will be consistent with the provisions of 
Section 6-103 of the Act; 

(6) the Proposed Transaction therefore is not contrary to the public interest 
and is not detrimental to the interests of IAWC’s customers; 

(7) approval of the Proposed Transaction should be granted, subject to the 21 
Conditions as set forth and enumerated below; (said conditions are 
identified for discussion in the prefatory portion of this Order as S-A and S-
B; UW-A through UW-D; and AG-A through AG-P); and 

(8) Conditions 2, 3, and 4 imposed in the Order in Docket 01-0832 are 
superseded by the terms of this Order.  

IT IS THEREFORE ORDERED by the Illinois Commerce Commission that the 
Proposed Transaction described herein is approved, subject to the following 21 
Conditions: 

Condition 1. The common equity ratio of American Water Works Company, 
Inc. (“AWW”) shall be at least 45% at the time of the initial public 
offering (IPO).  The calculation of the common equity ratio shall 
not include equity-like instruments.  
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Condition 2. Illinois-American Water Company (“IAWC”) shall inform the 
Commission of any changes to the corporate credit ratings of 
American Water Capital Corporation (“AWCC”) by filing a copy 
of the complete credit report, within 15 days of publication, with 
the Chief Clerk of the Commission, with a second copy provided 
to the Finance Department Manager.  In addition, the reporting 
requirement shall be extended to American Water should 
Moody’s Investors Service, Standard & Poor’s, or Fitch Ratings 
rate its indebtedness or overall creditworthiness. 

Condition 3. IAWC will pass through to IAWC’s customers, in future rate 
cases, any actual savings from efficiencies resulting from the 
Proposed Transaction and the continued ownership of IAWC by 
AWW. 

Condition 4. The Proposed Transaction will not adversely affect IAWC’s 
policies with respect to service to customers, employees, 
operations, financing, accounting, capitalization, rates, 
depreciation, maintenance, or other matters affecting the public 
interest or utility operations.   

Condition 5. IAWC will provide safe, adequate, and reliable service in 
fulfillment of its obligations under Illinois and federal law. 

Condition 6. IAWC will continue to make contributions to the state and local 
economies, and continue IAWC’s commitment to be a good 
corporate citizen in the local communities IAWC serves.   

Condition 7. IAWC will make no attempt to recover through IAWC’s rates any 
costs of the Proposed Transaction, purchase price, goodwill, 
early termination payment, change in control payment, incentive 
or retention bonus payment in connection with the Proposed 
Transaction, either directly or indirectly through American Water 
Works Service Company, Inc., or any other affiliate, or by any 
other means. 

Condition 8. IAWC will not recover from IAWC’s customers or have IAWC’s 
customers fund any portion of the costs of the Proposed 
Transaction, including financial, legal, severance payments, 
regulatory fees, investment services or the installation of the 
initial procedures for compliance with the Sarbanes-Oxley Act of 
2002.  

Condition 9. For three years following the date of this Order, IAWC will 
maintain its equity-to-capital ratio between 40% and 50%.  If the 
equity-to-capital ratio falls outside of this range, IAWC will notify 
the Commission in writing within 30 days. 
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Condition 10. IAWC will flow through to the benefit of its customers under the 
Commission’s normal ratemaking procedures any lower cost of 
debt applicable to IAWC as a result of its relationship with AWW 
in future rate cases. 

Condition 11. AWW will not issue any debt that pledges as security or 
otherwise encumbers the assets of IAWC. 

Condition 12. The payment for AWW stock will not be recorded on IAWC’s 
books. 

Condition 13. IAWC will not bear any costs incurred to comply with any law, 
regulation, standard, or practice of the United Kingdom, Federal 
Republic of Germany, or European Community necessary to 
complete the Proposed Transaction. 

Condition 14. AWW or IAWC will file the following reports with the 
Commission or provide relevant Securities and Exchange 
Commission website where such reports are available:  AWW’s 
quarterly interim reports to its shareholders; AWW’s annual 
report to its shareholders; and AWW’s and IAWC’s annual audit 
reports. 

Condition 15. IAWC customers will experience no material adverse change in 
utility service due to the Proposed Transaction.  

Condition 16. AWW and IAWC will fund and maintain IAWC’s treatment, 
transmission, and distribution systems so as to provide service 
and facilities which are in all respects adequate, efficient, 
reliable and environmentally safe. 

Condition 17. RWE has made a commitment that AWW’s common equity ratio 
will be at least 45% at the time of the IPO.  As of December 15, 
2006, RWE has infused $1.194 billion of common equity capital 
into AWW.  If any additional equity is needed to achieve a 
common equity ratio for AWW of at least 45% at the time of the 
IPO, the required infusion into AWW will be provided prior to the 
IPO.  The calculation of the common equity ratio will not include 
equity-like financial instruments.  AWW will file a balance sheet 
as of the quarter ended immediately preceding the IPO.   

Condition 18. For a period of three years from the date of this Order (and after 
it has first notified IAWC employees), IAWC will notify the 
Commission, and if applicable, the Utility Workers Union of 
America, AFL-CIO, of a planned reduction of 5% or more in 
IAWC’s work force. 
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Condition 19. AWW will continue to fund the pension plans of the union and 
non-union employees of IAWC in compliance with the Employee 
Retirement Income Security Act (“ERISA”) and the Pension 
Protection Act of 2006 (“PPA”).  IAWC will not seek to recover 
from its customers any increased pension funding expense or 
other costs that would be incurred to remedy any violation of 
ERISA’s minimum funding requirements during RWE’s 
ownership if it should be determined that any such violation has 
occurred.  Neither AWW nor IAWC is aware of, nor do they 
believe that, any such violation has occurred.   

Condition 20. For one year following the occurrence of the IPO, staffing levels 
for collectively bargained employees will not drop below 90% of 
the number of collectively bargained individuals employed by 
IAWC on January 1, 2007 (excluding those employees hired on 
a temporary or limited duration basis).  Likewise, for one year 
following the occurrence of the IPO, staffing levels for all 
employees (union and non-union collectively) will not drop 
below 90% of the number of the number of individuals employed 
by IAWC on January 1, 2007 (excluding those employees hired 
on a temporary or limited duration basis). 

Condition 21. IAWC agrees to honor all terms and conditions of the existing 
collective bargaining agreements between IAWC and the 
applicable local union of the Utility Workers Union of America 
(the “Collective Bargaining Agreements”) through the 
termination dates of those agreements.  Any successor to IAWC 
will assume the Collective Bargaining Agreements and all 
obligations thereunder through the termination dates of those 
agreements. 

IT IS FURTHER ORDERED that Conditions 2, 3, and 4 as stated in the Order 
entered by the Commission in Docket 01-0832 are superseded by the terms of this 
Order. 

IT IS FURTHER ORDERED that, in the event of a conflict between this Order 
and the Stipulation filed by Illinois American Water Company and the Office of the 
Illinois Attorney General, this Order shall control. 
 

IT IS FURTHER ORDERED that, in the event of a conflict between this Order 
and the Stipulation filed by Illinois American Water Company and the Utility Workers 
Union of America, this Order shall control. 
 

IT IS FURTHER ORDERED that this Order is public, and not confidential, in 
nature.   
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IT IS FURTHER ORDERED that, subject to the provisions of Section 10-113 of 
the Public Utilities Act and 83 Ill. Adm. Code 200.800, this Order is final; it is not subject 
to the Administrative Review Law. 

 
 By Order of the Commission this 27th day of June, 2007. 

 
 
        (SIGNED) CHARLES E. BOX 
 
         Chairman 
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(SERVICE LIST ATTACHED)

BY THE BOARD:

BACKGROUND/PROCEDURAL HISTORY

On May 23, 2006, Thames Water Aqua Holdings GmbH ("Thames GmbH"), on behalf of itself
and its parent holding company, RWE Aktiengesellschaft ("RWE"), Thames Water Aqua US
Holdings, Inc. ("TWAlJSHI"), American Water Works Company, Inc. ("American Water"),
Thames Water Holdirlgs, Incorporated ("TWHINC"), E'Town Corporation ("E'Town), New
Jersey-American Water Company, Inc.1 ("New Jersey-American"), Elizabethtown Water

1 Pursuant to a separate Petition filed with the Board on March 29, 2006, New Jersey-American, EWC

and MHWC requested that the Board approve a merger of EWC and MHWC into New Jersey-American
(with New Jersey-American being the surviving corporation), and certain other transactions preliminary to
such a merger. In a Boarcj Order dated November 15, 2006 (BPU Docket No. WM06030253), the New



Company ("EWC") , The Mount Holly Water Company ("MHWC") , and Applied Wastewater
Management, Inc. ("Applied") (collectively referred to herein as the "Joint Petitioners") filed a
Petition ("Petition") with the New Jersey Board of Public Utilities ("Board"). In the Petition
Thames GmbH, on behalf of itself and its parent holding company RWE, TWAUSHI, and
American Water proposed to undertake the following: (i) the sale by Thames GmbH of up to one
hundred percent (1001%) of the shares of common stock of American Water in one or more
public offerings conducted in compliance with the Securities Act of 1933, and (ii) prior to the
close of the initial public offering of such shares (the "IPO"), the merger of TWAUSHI with and
into American Water, 'with American Water being the surviving corporation. The transactions
set out in (i) and (ii) above are hereinafter collectively referred to as the "Proposed Transaction".
The Petition was accQlmpanied by the supporting Direct Testimonies of Walter Lynch, James
McCabe, and John R. Bigelow on May 23, 2006.

In the Petition, the Joint Petitioners request that the Board issue an Order determining that (a) it
does not have jurisdiction over the Proposed Transaction, or in the alternative, approving the
Proposed Transaction if the Board determines it has jurisdiction over the Proposed Transaction
pursuant to N.J.S.A. 48:2-13 or such other statutory and regulatory authority as may be deemed
appropriate, and (b) th4~ conditions in the Order of the Board dates November 26, 2002 in 1LMLQ

GmbH for Approval of a Chanae in Control of New Jersey-American Water Comcanv. Inc., BPU
Docket No. WM01120833, would no longer be applicable after consummation of the IPO. The
Petition states that its primary focus is to seek review, and if appropriate, approval for the
transaction described in (i) above. The Petition further states that the merger described in (ii)
only involves holding clDmpanies and, therefore, has no impact on New Jersey-American, EWC,
MHWC or Applied, and the Joint Petitioners thus have assumed that the Board will not choose
to exercise jurisdiction over this portion of the Proposed Transaction even if it chooses to
exercise jurisdiction over (i) above.

The Joint Petitioners have stated that subsequent to the acquisition of American Water in 2003,
RWE revised its core business focus to concentrate on the European power and energy
markets, where historic:ally its roots lie. In the past two years, in order to become a more power
and energy market-oriented and focused company, RWE has already divested non-core
activities such as its er)vironmental business and the water operations of Thames Water in the
United Kingdom. In order to maintain its position among Europe's leading integrated electricity
and gas companies, and in response to fierce competition, growing customer needs, and rising
costs for both energy production facilities and many other energy production inputs, RWE
intends to concentrate on its power and energy markets. As a result of these developments,
RWE's ability to maintain its competitiveness in its core European businesses is proving far
more capital-intensive than RWE predicted when it acquired American Water. Consequently,
RWE has decided to sell American Water and return it to its status as a United States publicly-
traded company.

Jersey Board of Public Utilities addressed said Petition of March 29, 2006, approving such a merger and
the preliminary transactions were subsequently consummated on December 31,2006. Accordingly, New
Jersey-American is now the surviving corporation after the merger of EWC and MHWC with and into New
Jersey-American. TWHINC and E'Town have been converted into limited liability companies and EWC
and MHWC are no longer in existence. New Jersey-American and Applied Wastewater Management,
Inc. are hereinafter collectively referred to as the "New Jersey Operating Utilities".
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Since the filing of the I:>etition, a pre-hearing conference was held on September 6, 2006 at the
offices of the Board es'tablishing a schedule for the conduct of the proceedings. The Staff of the
Board ("Board Staff') and the Division of Rate Counsel ("Rate Counsel") served extensive and
detailed discovery requests for information upon the Joint Petitioners. Three public hearings
were held by the Board on November 6, 2006 in Shrewsbury Township, Westhampton, and
Westfield, at 10:00 a.rn., 11 :30 a.m., and 2:00 p.m., respectively, for the purpose of receiving
comments from the public on the Proposed Transaction. At the public hearings, the Joint
Petitioners made a presentation to describe the Proposed Transaction, and comments were
sought regarding the impact of the Proposed Transaction. No member of the public appeared
on the record at any of the hearings and no member of the public wrote to the Board concerning
the Proposed Transaction.

On or about Septembe~r 15, 2006, a Motion to Intervene in this proceeding was filed on behalf of
the Utility Workers Union of America, AFL-CIO ("UWUA") and the Joint Petitioners timely filed a
Response to the Motion on September 28, 2006. The UWUA replied to the Joint Petitioners'
response on October 5, 2006 and the Joint Petitioners filed a surreply response on October 24,
2006. By Order dated October 27, 2006, the Board granted the UWUA's Motion to Intervene.
The UWUA and the Joint Petitioners subsequently served and responded to a total of 43 initial
and supplementary discovery requests during the course of the proceeding.

After the parties completed the initial and supplemental rounds of discovery, the parties
engaged in settlement discussions on November 29, 2006, December 4, 2006 and January 19,
2007. A Stipulation of Settlement of this matter was entered into and executed by all of the
parties (namely, the JIDint Petitioners, the Board of Public Utilities, the N.J. Office of the Rate
Counsel, and the Utility Workers Union of America, AFL-CIO) on March 15, 2007.

The Joint Petitioners

RWE is a foreign corporation organized and existing under the laws of the Federal Republic of
Germany. RWE's principle office is located at Operhplatz 1, 45128 Essen, Federal Republic of
Germany. Thames GmbH is also a foreign corporation organized and existing under the laws of
the Federal Republic of Germany. Thames GmbH's principle office is also located at
Opernplatz 1, 45128 Essen, Federal Republic of Germany; for, Thames GmbH is a wholly-
owned subsidiary of RWE. Thames GmbH is the holding company for most of RWE's water
operations, both in the United States and in several foreign countries.

TWAUSHI is a corporation organized and existing under the laws of the State of Delaware, with
its principle office located at 1025 Laurel Oak Road, Voorhees, New Jersey 08043. TWAUSHI
is a wholly-owned sub~)idiary of Thames GmbH. In turn, TWAUSHI is the direct parent company
of American Water. nNAUSHI's subsidiaries have approximately 7,000 employees and provide
water, wastewater ser\Iices and other water resource management services to approximately 17
million customers in 29 states and Canada. Likewise, American Water is a corporation
organized and existing under the laws of the State of Delaware, with its principle office located
at 1025 Laurel Oak Road, Voorhees, New Jersey 08043. American Water owns regulated
operating subsidiaries in 18 states and conducts business in New Jersey, where it employs
approximately 1 ,400 p~~ople.

New Jersey-American is a wholly-owned subsidiary of American Water. It is a Board-regulated
public utility waterworks corporation organized and existing under the laws of the State of New
Jersey, with its principle office located at 131 Wood crest Road, Cherry Hill, New Jersey 08003.
New Jersey-American serves approximately 623,800 customers in 16 counties in the State of
New Jersey. New Jersey-American currently owns, operates and maintains potable water
production, treatment, storage and distribution systems for the purpose of furnishing potable
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water for residential, commercial, industrial and governmental users in its service territory. New
Jersey-American also owns, operates and maintains collection, pumping and/or treatment
systems for the purpose of furnishing wastewater service for residential, commercial, industrial
and governmental users within its service territory.

TWHINC is now a lirnited liability company known as "TWH LLC", which is organized and
existing under the laws of the State of Delaware, with its principle office located at '1025 Laurel
Oak Road, Voorhee$, New Jersey 08043. Its principal purpose is to hold one hundred percent
100% of the membership interests in E'Town. E'Town is now a limited liability company known
as "E'Town LLC", whil:h is organized and existing under the laws of the State of New Jersey,
with its principle office located at 131 Woodcrest Road, Cherry Hill, New Jersey 08003. Its
principal purpose is to hold 100% of the stock of Applied Wastewater Management Inc.
("Applied"). Therefore, Applied is a wholly-owned subsidiary of E'Town. It is also a Board-
regulated public utility water and wastewater corporation organized under the laws of the State
of New Jersey, with i'ts principle office located at 2 Clerico Lane, Hillsborough, New Jersey
08844. Applied serve~; approximately 4,060 customers in New Jersey. Applied owns, operates
and maintains collection, pumping and/or treatment systems for the purpose of furnishing
wastewater service for residential, commercial, industrial and governmental users in its service
territory .

THE STIPULATION
The Proposed TransacillQrl

As set forth in the Stipulation2 in more detail, the Proposed Transaction consists of (i) the sale by
Thames GmbH of up to one hundred percent (100%) of the shares of common stock of American
Water in one or more public offerings conducted in compliance with the Securities Act of 1933,
and (ii) prior to the closiing of the IPO, the merger of TWAUSHI with and into American Water with
American Water being the surviving corporation. The shares of the common stock of American
Water to be sold by Thames GmbH will be sold through one or more underwritten public offerings
to a broad group of investors, including imstitutional and retail investors. While it is the desire of
Thames GmbH to sell one hundred percent (100%) of the shares in the IPO, depending on
market conditions, Thames GmbH may decide to sell less than one hundred percent (100% ) of
the shares in the IPO. The remainder of the shares would then be sold in a subsequent offering
or offerings as soon as; reasonably practicable following the IPO. The Joint Petitioners anticipate
that the sale by Thame~s GmbH of one hundred percent (100%) of the stlares of common stock of
American Water will be! completed within twenty-four (24) months from the date the United States
Securities and Exchan!~e Commission (the "SEC") declares the registration statement for the IPO
effective, as more fully described within the Stipulation at paragraphs 16 through 27 (Stipulation
Par. 16). Notably, this process includes the~ following:

The key participants in the IPO will be American ""'ater, the underwriters, which will be a
group of investrnent banks, and Thames GmbH. The primary role of American Water is to
prepare the ne(~essary SEC filings, which include the prospectus that will be used to offer
the shares to irlvestors, and to have its senior management participate in marketing the
offering to investors by, among other things, explaining American Water's business model,
including its commitment to quality, health, safety, and efficient water resource
management. (Stipulation, Par. 18).

.

2 The cited paragraphs referenced within this Order are contained within the settlement documents. This

is only a summary; the full settlement documents controls, subject to the Board's findings and conclusions
set forth herein.
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The registratiorl statement for the 11:10 will include, among other things, American Water's
audited financii31 statements, descriptions of its business and management (including a
description of the persons who w'ill become members of American Water's Board of
Directors upon the completion of the IPO), and other information about American Water
and the offerin~1 of the American Water shares that investors may consider in deciding to
buy the shares. (Stipulation Par. 19).

.

The prospectus pursuant to which the American Water shares will be sold in the IPO and
subsequent public offerings will include disclosure about the relevant statutory restrictions
relating to acquiring a controlling interest in American Water and a clear statement that no
investor is permitted to acquire control of American Water without obtaining any necessary
regulatory approval pursuant to applicable state law. (Stipulation Par. 20).

At some point prior to the final resolution of all of the SEC's principal comments on the
registration statement and the commencement of the marketing process of the IPO, the
then current Board of Directors of American Water will authorize and approve appropriate
corporate governance provisions for American Water which will include certain anti-
takeover defens;e mechanisms to be~ reflected in the Certificate of Incorporation and/or By-
Laws of Americ;an Water. A description of the defense mechanisms selected by the
Board of Directors which will be in effect at the time of the IPO will be included in the
registration stat.~ment filed with the SEC. (Stipulation Par. 23).

Any person or entity seeking to acquire a controlling interest in American Water before or
after completion of the IPO would bE~ required to obtain the approval of the Board pursuant
to N.J.S.A. 48:2-51.1 and N.J.S.A. 48:3-10. (Stipulation Par. 24).

The agreement regarding the price per share between Thames GmbH and the
underwriters will be reflected in an underwriting agreement that is signed immediately after
said pricing. The underwriting agre!ement will contain an agreement by the underwriters
not to allocate to any person or entity purchasing American Water shares from the
underwriters in the IPO any number of shares equal to or greater than ten percent (10%)
of American Water's total outstanding number of shares of common stock. (Stipulation
Par. 26).

As more fully set forth in the attached Stipulation, the Stipulation provides in relevant part for the

following:

SAFE. ADEQUATE AND PROPER UTILITY SERVICE

1 For the reasons set forth in the following paragraphs, the signatory parties agree as a
threshold matter that the record herein supports the findings and conclusions that the
Proposed Trans,action will not adversely impact competition, rates, employees or the
provision of safe and adequate utility services at just and reasonable rates by the New
Jersey Operating Utilities. (Stipulation Par. 30).

2. The Proposed Transaction will not adversely impact competition, because after the
Proposed Transaction is consummated, each New Jersey Operating Utility will continue
to provide service to its customers in its current franchise territories. The classic concept
of competition for customers does not exist in the regulated water industry. (Stipulation
Par. 31).
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3. The Proposed Transaction will not have any immediate or direct impact on the rates of
the New Jersey Operating Utilities. The New Jersey Operating Utilities will continue to
operate under 'their existing Board-approved tariffs and rate structures, until such time as
such tariffs and rate structures are revised in accordance with New "Iersey law.
(Stipulation Par. 32).

4 The Proposed Transaction will not impact or change any of the policies of the New
Jersey Operating Utilities with respect to service to customers, employees, operations,
financing, accounting, capitalization, rates, depreciation, maintenance, service or other
matters affectirlg the public interest or utility operations other than: a) as appropriate to
ensure compliance with requirements of the SEC and the stock exchange on which the
shares of Ame!rican Water will be traded, and b) to the extent that the organizational
policies of RWE: will no longer be applicable. (Stipulation Par. 33).

5.

The parties agree that the ProposE~d Transaction will cause no material changes in the
income statement, balance sheet or financial position of the New Jersey Operating
Utilities. The F'roposed Transaction will not (i) adversely impact current investment and
capital programs of the New Jersey Operating Utilities, or (ii) impair the ability of the New
Jersey Operating Utilities to raise necessary capital on reasonable terms or to maintain a
reasonable ca~)ital structure. At the time of the IPO, American Water will have a total
capitalization s1:ructure that includes a debt ratio in the range of forty-five percent (45%)
to fifty-five perl:ent (55%) and a common equity ratio no lower than forty-five percent
(45%). The pal1ies agree that this capital structure is within the range of reasonableness
for a water utility company under current market conditions. (Stipulation Par. 34).

6. Pursuant to paragraph 50(gg) of the Stipulation, as part of any rate case proceeding
before the Boalrd, the New Jersey Operating Utilities will claim an authorized rate of
return for cost of capital which is comprised of the actual embedded cost of debt and a
return on equity, as well as capital structure, which appropriately reflects then current
market conditions and the risk fundamentals of the water utility industry. In connection
therewith, the New Jersey Operating Utilities shall not claim that their risks have
increased due !;olely to the fact that American Water is no longer a subsidiary or affiliate
of RWE. (Stipulation Par.35).

7.

Pursuant to paragraph 50(hh) of the Stipulation, the New Jersey Operating Utilities shall
not seek to recover from their ratepayers any costs associated with the unwinding of any
debt or preferrl3d stock transactions with RWE or any direct or indirect subsidiary of
RWE. (Stipulation Par. 36).

8 The Joint Petitioners shall not seek any recovery of any of the costs of the Proposed
Transaction, which are comprised of the SEC registration fee, the NASD filing fee, the
stock exchange listing fee, legal fees and expenses of the Proposed Transaction,
accounting fees. and expenses of the Proposed Transaction, printing and engraving fees
and expenses flDr the registration statement, Blue Sky fees and expenses, transfer agent
fees and expenses, and legal fees for the state regulatory review process, underwriting
fees for the IPO, any expenses and employee costs associated with the Proposed
Transaction (such as retention bonuses), and any other costs, fees or expenses incurred
by the Joint Petitioners in connection with the conduct or consummation of the Proposed
Transaction (collectively, the "Costs of the Proposed Transaction"). In addition, the Joint
Petitioners shall not seek recovery of the costs of the initial development and
implementation of programs and procedures necessary for compliance with the
Sarbanes-Oxley Act of 2002 (Pub. L. No.1 07 -204, 116 Stat. 745) ("Sarbanes-Oxley")
from the customers of the New Jersey Operating Utilities. (Stipulation Par. 37).
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9. The Proposed Transaction will not adversely impact employees or employment levels of
the New JerSe)f Operating Utilities. Within the past twelve (12) months, the New Jersey
Operating Utilities have added approximately one hundred (100) new employees to their
payroll. As described above, the Proposed Transaction involves a change in the
ownership of the American Water shares from one shareholder to multiple shareholders
through one or more public offerings. Neither the Proposed Transaction nor the merger
of EWC and MI-IWC with and into New Jersey-American described in paragraph 5 of this
Stipulation will have any adverse impact on the employment levels of the New Jersey
Operating Utilijties. There will be no change in any existing collective bargaining
agreement as a result of the Proposed Transaction and the New ..Jersey' Operating
Utilities will continue to honor their respective existing collective bargaining agreements.
The funding policies of American Water and the New Jersey Operating Utilities for the
pension plans of the union and non-union employees of American Water and the New
Jersey Operating Utilities will not change as a result of the Proposed Transaction.
Those pension plans have been and, after completion of the Proposed Transaction, will
continue to be funded in compliance with all applicable requirements of the Employee
Retirement Inc,ome Security Act ("ERISA") and the Pension Protection Act of 2006
("PPA"). (Stipulation Par. 38).

10. Each New Jers~ey Operating Utility will continue to provide safe, adequate and proper
service in fulfillment of its obligations under New Jersey law. The parties agree that
Proposed Tran!;action will provide American Water with access to the public equity and
debt capital markets in the U.S., thereby allowing it to assist its operating subsidiaries in
financing nece:ssary and vital investments in the infrastructure of its subsidiaries,
including the Ne~w Jersey Operating Utilities. (Stipulation Par. 39).

11. Each New Jersley Operating Utility will continue to be a direct or indirect subsidiary of
American Water, and will be operated by its management, under the supervision of its
board of directors. The Proposed Transaction will not cause any changes in the officers,
active manager's or employees of either New Jersey Operating Utility. Similarly, the
Proposed Transaction will not impact changes in the officers, active managers or
employees of either New Jersey Operating Utility that arise out of the ordinary course of
business. After the closing of the Proposed Transaction, each New Jersey Operating
Utili~y will contirlue to have experienced management and operating personnel capable
of carrying out the utility's obligation to render safe, adequate and proper service.
(Stipulation Par. 40).

12. Affiliates of American Water will continue to provide customer service, accounting,
administration, engineering, financial, human resources, information systems,
operations, risk management, water quality and other services to the New Jersey
Operating Utilities in accordance 'with Board-approved service agreements in place
between such affiliates and the New Jersey Operating Utilities. (Stipulation Par. 41).

13. Following the IPO, the Board of Directors of American Water will consist of experienced
individuals who, in the aggregate, possess the capabilities and experience appropriate
for the board of a large, publicly-owned multi-state water utility. As required by the
applicable SEC rules and regulations and the rules of the New York Stock Exchange
(where the American Water shares are expected to be listed in connection with the IPO,
subject to approval of such listing by the SEC and the New York Stock Exchange), after
the closing of the IPO, a majority of the members of the Board of Directors of American
Water will be "independent" directors. (Stipulation Par. 42).
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14. The Proposed Transaction will not affect the Board's powers or jurisdiction with respect
to the New Jersey Operating Utilities or the authority of any other governmental
agencies as tOI the services or facilities of the New Jersey Operating Utilities. The
New Jersey Operating Utilities will remain subject to all applicable laws, regulations,
rules, decisions and policies governing the regulation of New Jersey public utilities.
(Stipulation Par. 43).

POSITIVE BENEFITS OF THE PROPOSED TRANSACTION

Additionally, as set forth within the Stipulation, the Joint Petitioners identified the positive
benefits that will flow to the customers of the New Jersey Operating Utilities as a result of this
Proposed Transaction as follows:

15. American Water will be better able to focus on the water and wastewater industry in the
U.S. as an indl~pendent, publicly~traded company rather than continuing to be a non-
core business of RWE, which has refocused its corporate strategy on its rapidly
changing and ilncreasingly capital-intensive core European energy markets. American
Water will control its own destiny and will not have to compete for management attention
and financial SIJpport with the other divisions of RWE as part of a large international
corporate structure that is focused primarily on businesses other than the water and
wastewater business in the U.S. As a publicly-traded company that is focused on the
water and wastewater business in the U.S., American Water will be better positioned to
focus or! maintaining, developing arld growing the water and wastewater business of its
subsidiaries, including the New Jersey Operating Utilities, and on the needs of
customers and employees. (Stipulation Par. 44(a)).

16. As a publicly-traded company, American Water will gain access to the public equity and
debt capital markets in the U.S., and even worldwide, thereby enhancing its efforts to
obtain the most cost-effective capital to finance the needs of American Water and its
subsidiaries. As a non-publicly traded company, American Water is currently restricted
to accessing the U.S. capital markets through private placement offerings of its debt and
equity securities which are limited by financial investor capacity and the number of
investors who meet the requirements of "accredited investors" under the SEC rules.
After the IPO, this will change and American Water will be able to fully access all
investors in the capital markets in the U.S., both public and private, because (a)
American Water will already be a public reporting company and, therefore, the
administrative ;and legal time and burden associated with the SEC information
requirements will have already been completed, and (b) after one (1) year as a public
reporting company, American Water will be able to issue its securities off a shelf
registration statement, which will significantly increase its ability to quickly access these
markets. Because RWE has refocused its corporate strategy on its rapidly changing and
increasingly capital intensive core European energy markets, it is possible that RWE's
risk profile will c:hange in the future and, if American Water were to continue as a non-
core business lunder RWE's ownership, there is no guarantee that American Water
would continue to be able to obtain the same level of cost effective capital that it has
historically received from RWE. (Stipulation Par. 44(b)).

17. As a publicly-tr'aded company, American Water will become subject to the federal
securities laws and regulations as well as the requirements of the stock exchange where
American Water"s common shares will be listed. These laws and regulations will impose
obligations on American Water and its subsidiaries related to financial reporting,
accounting, internal controls, general business disclosure, corporate governance,
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executive compensation reporting, issuance of securities and related financial and
business matters. American Water will be required to file annual, quarterly and current
reports (relating to certain business events) with the SEC, and certain American Water
investors will be required to make filings with the SEC disclosing their American Water
shareholdings (including, under certain circumstances, the purpose for acquiring such
shareholdings). All financial information of American Water and its subsidiaries will have
to be reported in accordance with U.S. generally accepted accounting principles and
SEC regulations. The annual consolidated financial statements of American Water must
be audited. In addition, all filings with the SEC will be made immediately available on
the SEC's web-site, not only to investors, but to the public at large. American Water will
also be required to comply with the extensive requirements imposed as a result of
Sarbanes-Oxley. These requirements relate to, among other things, internal controls
over financial reporting and external audit of such controls, corporate officer certification
of financial and other information, corporate governance requirements, and enhanced
and expedited disclosure, particularly with respect to certain financial information. By
implementing the programs and procedures necessary for compliance with Sarbanes-
Oxley, American Water will be making improvements to its internal and back-office
processes and the customers of the New Jersey Operating Utilities will benefit from
these improvernents. Although they will be receiving immediate benefits from these
improvements, the substantial costs of the initial development and implementation of the
programs and procedures necessary for compliance with Sarbanes-Oxley, which costs
would otherwise be properly recoverable in rates, will not be passed on to or funded by
customers of the New Jersey Operating Utilities. Accordingly, the customers of the New
Jersey Operating Utilities will be realizing a substantial savings as a result of the
Proposed Transaction. (Stipulation Par. 44(c)).

18. The Proposed Transaction should enhance the ability of the New Jersey Operating
Utilities to attract and retain highly-qualified and capable employees who will be drawn to
working for a publicly-traded company, as opposed to a non-core subsidiary of a large
international corporation that is focused primarily on the European energy markets.
Employees and customers of the New Jersey Operating Utilities will be able to invest in
the water and wastewater utility that employs or serves them by buying American Water
stock. (Stipulation Par. 44(d».

19. After completion of the Proposed '-ransaction, the New Jersey Operating Utilities will
continue to provide good and reliable service to their customers and career opportunities
for their employees. All of this will be accomplished while the New Jersey Operating
Utilities maintain their financial strength and reasonable rates. The company locations
for the receipt of customer payments currently maintained by New Jersey-American and
the 24/7 customer call center service currently provided by the New Jersey Operating
Utilities will not change as a result of the Proposed Transaction. (Stipulation Par. 44(e».

20. After completion of the Proposed Transaction, the New Jersey Operating Utilities will
continue to be managed by capable and experienced management executives and
professional and operating personnel who will carry out the obligations of the New
Jersey Operating Utilities to render safe, adequate and proper service, which includes
providing the regulatory agencies and their staff with consistent and responsive access
to responsible company personnel. In addition, after completion of the Proposed
Transaction, all management deci:sions of the New Jersey Operating Utilities that
currently require the approval of Arnerican Water and ultimate approval by RWE, will
only require the approval of American Water. Accordingly, after completion of the
Proposed Transaction, American Water, located in Voorhees, New Jersey, in
conjunction with its local operating utilities, will have ultimate responsibility for managing
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all business operations throughout the United States, including the operations of the
New Jersey Operating Utilities. (Stipulation Par. 44(f»).

ADDITIONAL STIPULATION PROVISIONS

21. The Joint Petitioners will not alloc:ate, push down or assign any of the Costs of the
Proposed Transaction to the New Jersey Operating Utilities, either directly or indirectly,
for rate-making purposes and such Costs of the Proposed Transaction will not be
passed on to or funded by customers of the New Jersey Operating Utilities or sought to
be passed on to or funded by such customers. In addition, the Joint Petitioners agree
that the costs of the initial development and implementation of the programs, processes
and procedures necessary for compliance with Sarbanes-Oxley will not be passed on to
or funded by customers of the New Jersey Operating Utilities or sought to be passed on
to or funded by such customers. -rhe Joint Petitioners will provide a certified report to
the Board containing an itemized breakdown of all of the Costs of the Proposed
Transaction and the costs of the initial development and implementation of the
Sarbanes-Oxley compliance programs, processes and procedures within one year of the
date of the Board's Order in this proceeding, or if the IPO has not occurred within one
year of the date of the Board's Order in this proceeding, within sixty (60) days after the
completion of the IPO and certifying that no such Costs have been or will be passed on
to the customers of the New Jersey Operating Utilities. (Stipulation Par. 50(a)).

22. The Joint Petitioners acknowledge that the New Jersey Operating Utilities are subject to
all applicable New Jersey and federal water and wastewater supply, service and quality
standards and each New Jersey Operating Utility agrees to conduct itself in a manner
consistent with the objective of achieving compliance with those standards. The New
Jersey Operating Utilities agree that there shall be no diminution from their current levels
of customer service and water quality as a result of the Proposed Transaction and that
they will maintain access to adequate resources to continue to be responsive in a timely
manner to questions from customers and regulatory agencies. After the completion of
the Proposed Transaction, the New Jersey Operating Utilities will continue to be
managed by capable and experienced local management executives and professional
and operating personnel who will carry out the obligations of the New Jerse~' Operating
Utilities to render safe, adequate and proper service, which includes providing the Board
and the Board Staff with consi£tent and responsive access to responsible company
personnel and any information necessary to carry out the Board's regulatory functions.
(Stipulation Par. 50(b)).

23. Following completion of the Proposed Transaction, American Water and the New Jersey
Operatirlg Utilities will continue to keep the Board and the Board Staff apprised of any
significant iSSUE!S affecting American Water and/or the New Jersey Operating Utilities in
the manner in which they currently do so and shall use their best commercially
reasonable efforts to provide notification of any such significant issues, including, but not
limited to, those set forth in subsections (e) and (t) of this paragraph 50, to the Board
and the Board Staff no later than when American Water and the New Jersey Operating
Utilities give notice of such significant issues to any person or entity outside their
respective companies, including any other state regulatory body or agency, to the extent
permitted by the requirements of all applicable laws and regulations. (Stipulation Par.

50(c)).

24. Following the completion of the Proposed Transaction and, if applicable, subject to the
executed Confidentiality Agreement attached as Exhibit B hereto, each New Jersey
Operating Utility will provide and/or make ready for review by the Board or the Board
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Staff any or all of its original accounting books, records and financial documents within
seven (7) business days after a request therefore by the Board and to the extent that
such books, records and documer1ts are available, unless otherwise specified by the
Board. (Stipulation Par. 50(d)).

25. American Water and the New Jersey Operating Utilities agree to provide notice to the
Board and the Board Staff, upon the applicable SEC filing relating to such event, if
American Water experiences any of the following events: (i) a change of control, (ii) a
material acquisition or disposal of assets other than in the ordinary course of business,
(iii) a filing of bankruptcy or appointment of a receiver, or (iv) a change in its independent
accounting firm. (Stipulation Par. 50(e)}.

26. Prior to the IPO, RWE and/or Thames GmbH will infuse equity capital into American
Water sufficient to establish a capital structure for American Water at the time of the IPO
that includes an equity-to-capitalization ratio no lower than forty-five percent (45%)
common equity. American Water will file a balance sheet as of the quarter ended
immediately preceding the date of the completion of the IPO with the Board. (Stipulation
Par. 50(f)).

27. Following the completion of the Proposed Transaction, at least thirty percent (30%) of
the members of the Board of Directors of New Jersey-American will be individuals who
(i) are New Jersey residents, and (ii) are not members of the Board of Directors of
American Water unless they are "independent" directors of American Water within the
meaning of the New York Stock Exchange listing requirements. Following the
completion of the Proposed Transaction, New Jersey-American will notify the Board of
any change in the composition of its Board of Directors within ten (10) business days of
the occurrence of such change. (Stipulation Par. 50(g)).

28. If the Joint Petitioners determine that the sale by Thames GmbH of one hundred percent
(100%) of the shares of common stock of American Water cannot be completed within
twenty-four (24) months from the date the SEC declares the registration statement for
the IPO effective, the Joint Petitioners shall provide written notice of such fact and the
expected timeframe within which such sale will be completed to the Board Secretary
within ten (10) business days after such determination. Thereafter, the sale by Thames
GmbH of one hundred percent (100%) of the shares of common stock of American
Water must be completed within thirty-six (36) months from the date the SEC declares
the registration statement for the IPO effective unless: (a) such period is extended by the
Board, or (b) Thames GmbH's o'vvnership percentage of the outstanding shares of
American Water common stock is less than ten percent (10%). (Stipulatiorl Par. 50(h».

29. American Water will continue to fund the pension plans of the union and non-union
employees of the New Jersey Operating Utilities in compliance with all applicable
requirements of ERISA and the PPA. The New Jersey Operating Utilities will not seek to
recover from their customers any increased pension funding expense or other costs that
would be incurred to remedy any violation of ERISA's minimum funding requirements
during RWE's ownership of Americ:an Water if it should be determined that any such
violation has occurred. Neither American Water nor the New Jersey Operating Utilities
are aware of, nor do they believe that, any such violation has occurred. Nothing
contained in this Stipulation shall preclude the Board from conducting an audit or review
of the status and details of pension plans of the union and non-union employees as
provided in applicable New Jersey law. (Stipulation Par. 50(i)).
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30. Except in acc:ordance with the provisions of a Board-approved financial service
agreement, the New Jersey Operating Utilities shall not participate in any inter-company
lending arrangement whereby depository, surplus cash funds are loaned or borrowed by
the New Jersey Operating Utilities or any other subsidiary or affiliate of American Water
to meet long-term or short-term (less than 365 days) operating cash requirements.
(Stipulation Par. SOU)).

31. Except in accordance with the provisions of a Board approved financial service
agreE~ment or otherwise with the prior approval of the Board, the New Jersey Operating
Utilities shall not make loans or extend credit to American Water or any American Water
subsidiary for a term in excess of one (1) year or pledge its assets to secure any
securities of American Water or any direct or indirect subsidiary of American Water.
(Stipulation Par. 50(k)).

32. For a period of three (3) years following the date of the Board's Order in this proceeding,
American Water will not charge New Jersey-American more than its allocated share of
$1 million per year (adjusted annually for inflation) for additional audit costs for Sarbanes
Oxley compliance in conformance with the Board approved service agreement in place
between New Jersey-American and American Water Works Service Company, Inc.
(Stipulation Par. 50(1)).

33. For a period of three (3) years follo'Ning the date of the Board's Order in this proceeding
and after notification has first been given to the affected employees, each New Jersey
Operating Utility will notify the Board, Rate Counsel and, if applicable, the UWUA in
writing of a planned reduction of five percent (5%) or more in its work force. (Stipulation
Par. 50(m)).

34. The New Jersey Operating Utilities will not bear any costs incurred to comply with any
law, regulation, standard, or prac:tice of the United Kingdom, Federal Republic of
Germany, or European Community necessary to complete the Proposed Transaction.
(Stipulation Par. 50(n)).

35. New Jersey-American will notify the! Board and Rate Counsel of any downgrading of the
bonds of American Water, American Water Capital Corporation ("AWCCJ') or New
Jersey-American upon public notification of any such downgrading and, where available,
will provide a copy of the report of the rating agency relating to the downgrading.
(Stipulation Par. 50(0».

36. New Jersey-American will notify the Board before making any dividend payment that is
in excess of seventy-five percent (75%) of its after-tax net income to common stock
earned during each twelve month period ending September 30 with such dividend
payments being made quarterly in arrears. (Stipulation Par. 50(p)).

37. The Proposed Transaction shall not have any material effect on the income statement,
balance sheet or book value of either New Jersey Operating Utility. (StiplJlation Par.

50(q)).

38. Following the completion of the Proposed Transaction, American Water and any of its
subsidiaries and successors agree that the Board may conduct various focused audits,
management audits or reviews of the New Jersey Operating Utilities as provided in
applicable New Jersey law. (Stipulation Par. 50(r)).
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39. The Joint Petitioners shall file a report with the Board fully describing the corporate
structure and various corporate relationships of the Joint Petitioners following the
completion of the Proposed Transaction. Such report shall be in sufficient detail to allow
the Board's Division of Audits to understand all affiliate relationships to the extent that
they pertain to the operations of the New Jersey Operating Utilities and/or include the
New Jersey Operating Utilities as a party, and such review is necessary to carry out the
Board's regulatory functions. Upon request, the books, records and supporting
documentation relating to such affiliate transactions shall be made available to the Board
within six (6) months of the date of ,completion of the Proposed Transaction. (Stipulation
Par. 50(s».

40. In recognition of the Board's concern that diversified investments by utilities and utility
holding companies could have a deleterious impact on the financial integrity of American
Water and the New Jersey Operating Utilities, the Joint Petitioners shall provide
notification to the Board and Rate ~::;ounsel of any documents that have been filed with
the SEC describing the investment results of American Water's diversified activities, and,
upon request, will provide copies of such filed documents to the Board and Rate
Counsel. Upon request, appropriate representatives of American Water and/or the New
Jersey Operating Utilities will meet with the Board Staff and Rate Counsel to review and
discuss, subject to the executed Confidentiality Agreement attached as Exhibit B hereto,
the contents of any such documents filed by American Water with the SEC and any
related issues, including any information relating to the unregulated business activities of
American Water, as well as information relating to the unregulated business activities of
the New Jersey Operating Utilities or their subsidiaries, all to the extent necessary to
carry out the Board's regulatory func;tions. (Stipulation Par. 50(t».

41. Upon request, the New Jersey Operating Utilities shall make available to the Board's
Division of Audits, for review in the offices of the New Jersey Operating Utilities, copies
of all of the audits of the New Jersey Operating Utilities and the internal audits of
American Water or any of its subsidiaries and successors to the extent that such audits
pertain to the operations of the ~Jew Jersey Operating Utilities and such review is
necessary to carry out the Board's r43gulatory functions. (Stipulation Par. 50(u».

42. Subject to the executed Confidentiality Agreement attached as Exhibit B hereto, upon
request, copies of the U.S. federal income tax returns of American Water and any of its
subsidiaries and successors that are consolidated with the New Jersey Operating
Utilities for the purposes of U.s. federal income taxes shall be made available for review
by the Board Staff and Rate Counsel at the Board's offices to the extent that such review
is necessary to carry out the Board's regulatory functions. (Stipulation Par. 50(v)).

43. New Jersey-American shall use its best reasonable efforts to maintain all applicable
water quality standards and to maintain or improve water service standards including,
but not limited to, the following: water service related interruptions and employee
response time thereto, and customer complaint and customer inquiry response time
related to such water quality standards. The New Jersey Operating Utilities shall
maintain adequate resources to continue to be responsive to questions from customers
and regulatory agencies. (Stipulation Par. 50(w)).

44. In accordance with, and absent a change in, N.J.S.A. 48:3-7.1 or any applicable Board
regulations, any management, advisory service, construction or engineering contract
that in itself or in connection with another contract relating to the same work, project,
transaction or service involves the expenditure of a sum exceeding twenty-five thousand
dollars ($25,000.00), made by either New Jersey Operating Utility with any person or
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