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PROCEDURAL HISTORY

Thoroughbred Generating Company, LLC (“Thoroughbred”)’ filed an application
before the Kentucky State Board on Electric Generation and Transmission Siting (the
“Board”) on July 17, 2003 for approval to construct a 1500 MW coal-fueled electric
generation facility (the “Facility”) in Muhlenberg County, Kentucky. Thoroughbred filed

an amended application on October 13, 2003, and it was deemed administratively

' Thoroughbred is a wholly owned subsidiary of Peabody Energy.Corporation
("Peabody Energy”) and is principally located at 701 Market Street, St. Louis, Missouri.
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complete on that date by the Board's November 5, 2003 Order.? Intervention was
granted in this case to Big Rivers Electric Corporation ("Big Rivers”), Louisville Gas and
Electric Company and Kentucky Utilites Company ("KU/LG&E"), Gary Watrous, and
Western Kentucky Energy Corporation ("WKE").

On September 3, 2003, Big Rivers filed a Motion to Deny the Thoroughbred
Application. Big Rivers argued that Thoroughbred had failed to satisfy the minimum
filing requirements set forth in KRS 278.706(2)(g) (requiring a summary of the efforts
the applicant has made to locate the Facility on a site where existing generation
facilities are located) and 278.706(2)(j) (requiring an analysis of the economic impact
the Facility will have upon the region and the state). In support of the argument that
Thoroughbred had failed adequately to address the economic impact the Facility would
have on the region and the state, Big Rivers pointed out that Thoroughbred revealed
only the favorable economic impacts of the Facility and failed to disclose the
unfavorable. Big Rivers suggested that emissions and discharges from the proposed
Facility could adversely affect the surrounding economy and that, due to a finite limit on
certain emissions, future economic development in the region could be negatively

affected by construction of the Facility.

2 The application was initially determined to be administratively complete on
August 5, 2003. However, when the Board convened a public hearing on October 21,
2003 to consider the application, it was discovered that the public notice required by
807 KAR 5:110, Section 9(1) had not been given. The hearing was recessed and
reconvened on November 10, 2003 upon proper public notice. Pursuant to the parties’
Joint Motion, the statutory deadlines governing this case are predicated upon an
“administratively complete” date of October 13, 2003, although no party has waived its
right to object to the sufficiency of the application.
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Thoroughbred argued in response that less evidence is necessary to satisfy a
minimum filing requirement than is necessary to justify a decision to grant a certificate.
Thoroughbred also contended the Board lacks jurisdiction over emissions or discharges
from a merbhant generating plant, and thus cannot consider the economic impact
emissions and discharges would have upon the region and the state. The Board found
that the economic impact analysis required by the statute is not limited to analysis of
any spegcific factors. To the extent that emissions and discharges from a merchant
generating plant can be shown to have an economic impact on the region and the state,
the Board can consider them in reaching its decision on the merits. The Board entered
its Order on October 1, 2003 finding that the motion had a factual basis that had not
been subject to testing at a hearing, and deferred a ruling on the motion pending
conclusion of the evidentiary hearing.

On October 20, 2003, Thoroughbred filed a motion to strike the testimonies of
Durham, a witness for Big Rivers, and intervenor Gary Watrous. In support of its
motion, Thoroughbred argued that the testimony of both witnesses concerned air quality
and emissions issues beyond the jurisdiction of the Board to consider under KRS
278.710, and further that the testimony regarding the economic impact on the region
and the state was too "speculative” for consideration in an administrative proceeding.

By Order issued November 3, 2003 the Board overruled the motion, finding that
the objections raised by Thoroughbred were sufficient to affect the weight accorded
such testimony but were insufficient to warrant striking it altogether.

An evidentiary hearing on the merits of the application was held on November

10, 2003. During the public hearing, the Board identified several issues as being
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appropriate for further written response by the parties. Thoroughbred, Big Rivers, and
KU/LG&E responded to questions regarding: (1) cost recovery related to construction of
transmission upgrades necessary if the Thoroughbred merchant plant is constructed:
and (2) the extent to which the Federal Energy Regulatory Commission (“FERC”) would
be involved in resolving any disputes between the parties that arose with respect to
recovery of those costs. Thoroughbred was also asked to respond in writing specifically
addressing whether it would waive any rights dr claims it might otherwise assert to
recovery of the costs through transmission credits, cash refunds, or otherwise. These
issues are relevant to the Board's analysis of the impact on Kentucky's electrical grid,
on the customers currently served by Big Rivers’ member cooperatives and KU/LG&E,
and the prohibition of subsidies by Kentucky customers of merchant generator
expenses pursuant to KRS 278.212. The responses were filed on November 17, 2003.
Post-hearing briefs were filed on November 24, 2003.

We now review the evidence presented in this case with regard to the statutory
criteria listed in KRS 278.710(1). Moreover, as KRS 278.708(6) authorizes the Board to
condition a construction certificate upon the implementation of any mitigation measures
deemed appropriate, we order mitigation strategies as necessary. Based upon the
following, we conditionally grant the requested certificate.

STATUTORY CRITERIA

Introduction
Pursuant to KRS 278.706(1), no person shall commence to construct a merchant
electrical generating facility until that person has applied for and obtained a construction

certificate for the proposed facility from the Board. KRS 278.710(1) directs the Board to
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consider the following criteria in rendering its decision: impact on scenic surroundings,
property values, and surrounding roads; anticipated noise levels;, economic impact upon
the affected region and the state; the existence on the propqsed site of other generation
facilities capable of generating at least 10 MW of energy; local planning and zoning
| requirements; potential impact upon the electricity transmission system; compliance
with ‘statutory setback requirements; efficacy of any proposed measures to mitigate
adverse impacts; and history of environmental compliance. We will evaluate the
application pursuant to all the statutory criteria herein; however, as two of the statutory
criteria were the subject of numerous motions, objections, and extensive testimony, they
will be treated first.

Potential Impact on the Electric Transmission System

Before the Board may grant a merchant plant construction certificate, it is
required to consider whether the additional load imposed upon the electricity
transmission system by the proposed facility will adversely affect the reliability of service
for retail customers of electric utilities regulated by the Kentucky Public Service
Commission ("PSC"). It is apparent from a review of the application that the proposed
Facility will require certain upgrades to Kentucky's transmission grid if the present level
of service reliability to Kentucky's retail electric customers is to be maintained.? The fact
that there will be an adverse impact on the grid if the Facility is constructed is

undisputed.

3 Thoroughbred Application, Section 5, Commonwealth Associates, Inc.

Interconnection Impact Study at 5-6.
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Economic Impact: Potential Adverse Effects on Electric Rates

The proposed project will require construction of transmission facilities by PSC-
regulated utilities to interconnect the new Facility to Kentucky’s transmission grid. The
subsequent operation of the Facility will require numerous and significant transmission
network upgrades to protect the reliability of the existing transmission grid. While we
accept the findings submitted in the Interconnect Impact Study, we are also aware that
additional transmission studies will be needed to further define and evaluate necessary
transmission system upgrades and additions. We therefore will require Thoroughbred
to submit those final transmission interconnect studies within 20 days of their
completion.

At issue in this proceeding is the question of whd pays the cost of the network
upgrades and how those costs will be recovered. Construction of the Thoroughbred
Facility will necessitate significant transmission investment, the majority of which would
be under the jurisdiction of FERC, not the PSC, with respect to transmission. rates and
cost recovery. Currently, FERC favors subsidizing the costs of network upgrades by all
users of the transmission grid, even though those users do not need additional
generation, and even though the upgrades would have been unnecessary “but for” the
generation facility being constructed.* Consequently, PSC-requlated utilities would
potentially bear transmission costs for the proposed Facility, and those costs would flow
through to Kentucky retail customers.

In exercising its jurisdiction over the siting of merchant generation, the Board is

obligated to uphold Kentucky law. KRS 278.212 requires that “any costs or expenses

* Order No. 2003, FERC Stats & Regs. § 31, 146(2003) ("Order 2003").
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associated with upgrading the existing electric transmission grid, as a result of the
additional load caused by a merchant electric generating facility, shall be borne solely
by the person constrﬁcting the merchant electric generating facility and shall in no way
be borne by the retail electric customers of the Commonwealth.”

Much of the testimony at the hearing concerned the method of recovery of
network upgrade costs should Thoroughbred be entitled to recovery of its upfront and
initial investment. In their post-hearing responses, Thoroughbred and the intervenors
agreed that Thoroughbred should be responsible for the upfront payment of the costs of
network upgrades. There is considerable disagreement among the parties as to how
and whether Thoroughbred can recover its investments in network upgrades through
the use of transmission credits or refunds pursuant to FERC’s present policy. The
parties were asked to address the issue of this cost recovery mechanism and its effect
on each of them.

Thoroughbred’'s Response

In its response of November 17, 2003, Thoroughbred indicates that it will comply
with all requirements of Kentucky law. It agrees to accept cost responsibility for
payment of all costs to Big Rivers and KU/LG&E associated with transmission
interconnection and network upgrades. However, Thoroughbred does not waive any
rights it has under the Federal Power Act and the FERC rules to collect transmission
credits from Big Rivers and KU/LG&E for use of any transmission facilities where
Thoroughbred has paid for the network upgrades. Thoroughbred believes that no such

waiver is required by Kentucky law.
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Thoroughbred argues that if it funds the upgrades, it should be allowed to
recover its investment pursuant to FERC’s policy of allowing transmission credits. In its
November 17, 2003 response to post-hearing data requests, Thoroughbred expressly
waived its right under FERC's policy to a cash refund at the expiration of a five-year
period. It suggests, however, that instead of the cash refund, it should continue to
receive transmission credits until its investment is fully recovered.

KU/LG&E's Response

KU/LG&E objects to refunding all monies fronted by Thoroughbred regardless of
whether Thoroughbred - purchases transmission service from KU/LG&E. The
construction of the Thoroughbred Facility will require the construction of a 345 kV
interconnect between Big Rivers and KU to prevent degradation of KU’s present level of
service.® Thus, while the exact amount of the investment is not known, it is apt to be
quite large.

Under its present rule, FERC has decreed that “affected systems™ such as KU
must be solely responsible for the payment of these costs. The affected system is
responsible for payment of the costs (via the crediting mechanism) even where no
means for partially offsetting revenues exist.” KU/LG&E argue that the crediting of
amounts related to these system upgrades unfairly requires KU's retail customers to

subsidize the cost of facilities that would not be required by KU “but for” the construction

> KU/LG&E Post Hearing Data Request at 4.

® An “affected system,” KU/LG&E explains, is a system other than a transmission
provider that is affected by the interconnection. KU/LG&E Brief at 3.

" KU/LG&E point out that there is no guarantee that Thoroughbred will utilize any
portion of their system for actual transportation service.
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of Thoroughbred's Facility. It also unfairly requires KU's retail customers to subsidize
the cost of transmission facilities that are unnecessary to provide or maintain their
present level of service.

Although Thoroughbred represents to this Board in its November 17, 2003
response that it will be entitled to transmission credits only to the extent that it receives
transmission service, this statement appears to be at odds with KU/LG&E's
understanding of FERC’s intent.®  KU/LG&E represent that the affected transmission
system must refund to the generator the entire amount of the system upgrades even if
the generator has not contracted for transmission service.®

KU/LG&E is reasonably assured that FERC will attempt to enforce the provisions
of FERC Order 2003 upon KU/LG&E with respect to its future Interconnect Agreement
with Thoroughbred. KU/LG&E request the Board to condition any approval of the
Thoroughbred Facility upon KU/LG&E’s receipt of an Order from FERC waiving the
Order 2003 crediting rules or otherwise permitting Thoroughbred to assign back to KU
any credits required under FERC Order 2003.

Big Rivers’' Response

Big Rivers is a non-public utility under the Federal Power Act and as such is not
subject to FERC's jurisdiction. In its data responses, Big Rivers states that the
provisions of FERC Order 2003 do not apply to it. It also suggests that Thoroughbred is
responsible for all “directly-assignable costs” incurred to interconnect its generation

facility with the Big Rivers system. Thoroughbred has no rights to credits for these

® KU/LG&E Post Hearing Data Request at 3-4.

°1d. at 4.

-9~ Case No. 2002-00150



faciliies under FERC rules.’® However, Thoroughbred has indicated in its November
17, 2003 response that it "expects to receive transmission credits for the payment of
network upgrades consistent with the FERC rules.” Thoroughbred goes on to say that it
expects the treatment described above.

Big Rivers identifiés three options available with respect to the costs of network
upgrades. The first option is for Thoroughbred to pay for the upgrades up front; Big
Rivers rolls the costs of the upgrades into its transmission rate base; Thoroughbred
pays the new transmission rates to Big Rivers and receives transmission credits and a
refund of the unamortized amount after five years. This is the same treatment required
under FERC's rules for a “public utility.” According to Big Rivers, this option will not
work since any cash payment required at the end of five years is unrecoverable from its
ratepayers and it has no other source from which to make the cash refund.

The second option differs from the first only in that Thoroughbred receives no
transmission credits and is due no refund at the end of five years. This is the option Big
Rivers requests the Board consider as a condition to impose on Thoroughbred if the
certificate is granted. The third option involves Thoroughbred and Big Rivers
negotiating an Interconnect Agreement in the future that contains elements of the first
and second options. That Interconnect Agreement would be subject to approval of the

PSC and would have to be consistent with the provisions of KRS 278.212(2).

10 Big Rivers Post Hearing Data Request at 5.
' Big Rivers’ Brief at 11.
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Board Discussion of the Concerns of KU/LG&E and
Big Rivers Pertaining to Cost Recovery

We agree with KU/LG&E that permitting Thoroughbred to recoup its investment
through the use of transmission credits where no transmission service is provided
unfairly penalizes KU/LG&E retail customers and clearly violates Kentucky law.
Assigning cost liability to the cost-causer is fundamental in utility regulation. Preventing
the imposition of costs on captive ratepayers unless a corresponding benefit is received
is fair and just in this instance. To rule otherwise would be to acquiesce in a
compensatory scheme that is contrary to Kentucky law and which would have adverse
economic impact on Kentucky by raising retail electric rates.

Although Thoroughbred has expressed its willingness at this juncture to assume
the costs necessary to upgrade the electrical grid in conformity with state law,
Interconnect Agreements and other associated contracts and agreements will be filed at
FERC. We are concerned that FERC will ignore the interests of the Kentucky
ratepayers and the Board's attempt to fashion remedies fair to all concerned and in

"2 We are also concerned that Thoroughbred, when faced

accordance with state law.
with the prospect of obtaining an Order from FERC that is financially advantageous, will
have little, if any, incentive to argue convincingly that any promises made to this Board
should be honored.

Therefore, as a condition of granting a construction certificate, we will require that

Thoroughbred obtain an Order from FERC approving Thoroughbred’s assumption of the

2 \We have no reason to believe otherwise. See Midwest Independent System
Operator, Inc., Opinion No. 453, 97 FERC § 61,033 (issued Oct. 11, 2001) in FERC
dockets ER98-1438, et al.
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costs of network upgrades and waiving any entitlement to interest and a cash refund,
while its entitlement to transmission credits will extend indefinitely beyond the five-year
term. Absent an Order from FERC unequivocally stating its approval of the agreement
expressed by Thoroughbred to waive its rights under FERC's current policy, the
certificate granted herein is void and Thoroughbred’s request to construct is denied.

With respect to the concerns of Big Rivers, we agree that its second option
eliminates much of our concern regarding ratepayer subsidization with respect to the
crediting mechanism in FERC's Order 2003. Accordingly, Thoroughbred and Big Rivers
are put on notice that any agreement negotiated between them regarding transmission
interconnect issues shall comply in all respects with KRS 278.212(2). Thoroughbred
shall hold Big Rivers, KU and LG&E harmless for costs of any and all interconnection
and network upgrade costs. Kentucky ratepayers may not be required to subsidize
Thoroughbred’s investment contrary to the provisions of KRS 278.212(2) and contrary
to this Board's mandate to ensure economically favorable results when reviewing an
application to construct a merchant power plant. Moreover, Thoroughbred shall agree
to pay its fair allocated share of operating and maintenance costs of the transmission
system. Failure to comply in all respects with this condition shall render the certificate
granted herein void.

Economic Impact: Depletion of Emissions Allowances on the Affected Region

KRS 278.710(1)(c) requires the Board to consider the economic impact that the
proposed facility will have on the affected region and the state. Big Rivers has alleged
that Thoroughbred presented only the favorable economic consequences of the project

to the Board. Those favorable consequences, however, are considerable.
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Thoroughbred submitted with its application a report prepared by its economic
consultant KPMG LLC ("KPMG?”)."” In that report, KPMG examined the economic
impact of the project over a 17-county region referred to as the "Thoroughbred
Community.”**

The project, it is estimated, will create an average of $98 million in new spending
on an annual basis.'”® Construction of the plant, scheduled to occur over a four-and-
one-half-year period, will create an average of 1,500 jobs, With a maximum peak of
2 900."® Approximately 450 workers will be employed full-time once the plant is
operational. KPMG estimates that of the 450 full-time workers, approximately 402 can
be expected to be residents of the Commonwealth."’

Approximately $3.345 billion in cumulative new spending can be expected to
occur over the construction and operating life of the projec’c.18 Once the plant is
operational, it is expected that $11 million will be spent on an annual basis for locally

provided goods and services.'®  Coincidentally, the average operating payroll is

estimated to be $11 million annually, and $4 million of that income will go to employees

'* Thoroughbred Application, Section 6.

14 The counties are: Butler, Caldwell, Christian, Crittenden, Daviess, Hancock,
Henderson, Hopkins, Logan, Lyon, McClean, Muhlenberg, Ohio, Todd, Trigg, Union and
Webster.

'S KPMG Report at 4.

16 Thoroughbred Application, Section 6.
" KPMG at 4. |

'® Thoroughbred Application, Section 6.

'® KPMG Report at 10.
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residing in Muhlenberg County.?® KPMG estimates that for every dollar spent for
construction and operation, 54 cents in additional spending will be generated in the
Commonwealth: 74 cents of additional income will be generated in the Commonwealth
for every dollar paid in wages; and 1.7 additional jobs will be created in the
Commonwealth for each worker hired.?’ "

Big Rivers and Intervenor Gary Watrous raised significant issues related to the
unfavorable economic consequences occurring as a result of the generation facility’s
emissions and discharges. Specifically, Big Rivers argues that it, and the retail
ratepayers served by its three distribution cooperatives, will suffer economic detriment
as a result of the Thoroughbred plant’s consumption of virtually all of the available air
resources in the region.?? Because the Facility will be located in a Class | area, few
emissions are permitted; and Thoroughbred’s emissions modeling was done to give
itself maximum flexibility to emit without exceeding the limits of the Clean Air Act?’
Thus, the plant is projected to consume all available emissions allowances (particularly
as the exaggerated level of emissions used in the modeling will have to be computed
into any “new source” modeling required for a permit until two years after Thoroughbred
is actually in operation - possibly a decade from now). Other economic development
projects that will be “new sources” of emissions will be foreclosed or will be forced to

expend huge amounts to mitigate emissions. This may discourage economic growth in

20 ld

211d. at 12.
22 prefiled Direct Testimony of Mick Durham at 6-8.

23 1d. at 7-10.
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the region as EPA-related expenses increase. Moreover, Big Rivers asserts that it
might have to expend a great deal of money to bring emissions from its Wilson |
generating plant under control as a result of the Thoroughbred plant. It also faces
greatly increased expense if it wishes to go ahead with its own project to build a second
generator (Wilson 1). This will create adverse economic impacts upon captive
ratepayers served by Big Rivers’ member cooperatives.

These issues raise the very real possibility of potentially severe economic
impacts to the region and must be considered when weighing whether Thoroughbred
should receive a construction certificate. However, we nhote that, other than Big Rivers,
no one from the region intervened in opposition to the Facility. When weighed against
the potential for an economic boon to the local economy, we conclude that the Facility is
more likely to aid the region economically than to harm it. This is particularly true since
we cannot say that the potential for economic harm in the area as a result of
Thoroughbred’s consumption of Class | increment is a certainty. On the contrary, the
evidence presented is contingent and speculative. We are presented with no concrete
evidence that new sources plan to locate in the affected region in the near future. Big
Rivers’ future plans for Wilson Il are tentative at best. If Wilson I is built before
Thoroughbred has been in operation for two years, Big Rivers could certainly feel the
effect of the unavailability of additional Class | increment. However, weighed against
the evidence of a favorable impact upon the local economy, and the overwhelming local
support demonstrated at the hearings, we find sufficient evidence in the record on this

issue to support granting the certificate.
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Anniversarie

Births ; POWDERLY -- In a building conceived as a place to retrain- people for careers
Courts & Reporis outside the coal mines, Gov. Paul Patton and other dignitaries Monday celebrated
Obituarigs the announcement of a coal-fired power plant that will create more than 1,000

Real Estdte jobs.
Weddings -

"Welcome to Kentucky again," Patton told representatives of the project's
developer, the Peabody Group, at a news conference in the new Career
Advancement Center of Muhlenberg County. :
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Central City Mayor Hugh Sweatt speaks to an overflow: crowd
Monday at the Career Advancement Conter of Muhionberg
County during a formal announcement of a 1,500-megawatt
generating plant being built In the county by Peabody Group.
The Thoroughbred Energy Campus will Include an :
underground coal mine-on 4,500 acres controlled By .
Peabody near Central Clty. The mine wilk produce 6 million
tons per year. Listening to Sweatt’s commsénts are-Gov. Paul
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Patton, rear, U.S. Sen. iMitch McConnell, second from right, '
and U.S. Rep. Ed Whitfield. Photo by Robert Bruck, M-t

"We kept the light on for you,” Central City Mayor Hugh Swealt Jr. said before an
estimated crowd of 400 local, state and federal representatives, media members

and onlookers. ’

The $1.5 billion Tﬁoroughbrcd Energy Campus will use about 6 }nil,lion tons of
high-sulfur coal annually from an underground mine that will be built on the
former Gibraltar Coal Co. land by the Green River. Plans for the project were first

revealed by the Messenger-Inquirer on Feb. 4.

Accompanying the mine will be 2 1,500-megawatt power plant. Its.energy will be
sold wholesale on the national grid. ' :

"With this announcement, we hope we will advance a lot of careers in Muhlenberg
County,” Judge-Executive Rodney Kirtley said. :

Patton added, "I have lohg appreciated what it (coal) means to our commonwealth
and what it means to our people.” “ '

Peabody initially will assume responsibility for getting permits until it finds a
partner that will be responsible for the construction and operation-of the plant, as
well as marketing the power, said Roger D. Walcott, Peabody's executive vice
president. : :

The decision on a partner will not be announced for another one to two months,
Walcott said, adding that Peabody is in negotiations with several companies. But
he hopes a decision is made soon. ‘

"We'd like the partner-involved in a number of the key decisions around the plant,”
Walcott said after the half-hour news conference.

One of those decisions prdbably will be whether the complex will employ union or
nonunion workers, said Beth Sutton, 2 manager with Peabody's public affairs
department.

The plant is expected to create 1,000 jobs with an annual direct economic benefit
of more than $75 million during the estimated four-year construction phase,
Walcott said. “

The plant and mine, once operhting, will create 500 jobs and an additional $80
million benefit in wages and taxes, Walcott said. The plant will generate enough
electricity to power 1.5 million homes. )

Wayne Brown of Greenville, a welder for 13 ysaris at Peabody's River Queen
Surface Mine until being laid off in 1987, welcomed the news, but he was unsure
afterward how or if it would benefit him.

Brown is on Peabody’s panel, a list of laid-off miners from which jobs are filled
according to senjority. But he wanted to know if panel members will be offered a
job in the plant's construction or as a permanent employee once it is built.

"We hope we'll see several miners go back to work,” said Steve Earle of
Greenville, the political action director and a lobbyist for the United Mine
Workers of America in Kentucky and Tennessee. "I hope this isa business venture
we can all prosper from.” ’

enny Allen, Peabody's Midwest operations manager and chairman of the
ngg;ucky Coal Association, said miners will not be hired until late 2003 or early



"That's best case,” he said. "Permiiting will dictate when we start things.”

Bobby Allen Jr. of Drakesboro, 2 member of the AFL-CIO's carpenter's Local 549 :
in Owensboro, was curious and optimistic about the work force. o

"Quite a few of them (construction jobs at the plant) will be carpenters, I'd say,” B
said Allen, : :

The announcement "is outstanding,” Allen added. "Any time thata union carpenter e
can have an opportunity to work in his home state and his hometown, it's a big" ST
benefit." : ‘ : - :

The Peabody Group's Thoroughbred Energy Campus near”

Central City is shown In this artist's copception.

Another benefit of the plant is that emissions will be below state.and federal
standards, Walcott said. .

The new power plant will use the latest technology to remove an estimated 97
percent of the sulfur dioxide, 75 percent of the nitrous oxide and 99.9 percent of
particulates caused by coal burning, Walcott said. -

"We expeci it to be the cleanest coal plant east of the Mississippi River,” he said.

Several spt;:akers Monday said environmental legislation was partly to blame for a
slump in the coal industry for the last 20 years.

Kenny Allen, no relation to Bobby Allen Jr., said about 2,000 minérs annually
produced 30 million tons of coal ih Muhlenberg and Qhio counties during the peak
years in the early 1980s. Now, only 500 or so miners producs.a million tons per
year, he said.

The eight years under former President Clinion "have notbeen . . . friendly to the
use of coal,” said U.S. Rep. Ed Whitfield, R-Hopkinsville.

Whitfield called for a national energy policy, adding that coal-based generation
produces 55 percent of the electricity in the United States. ’

"We cannot meet the demands of the American people or of industry . . . without
the use of coal,” he said. ~ ‘ p

"We can produce energy cleanly," said U.S. Sen. Mitch McConnell, R-Louisville,
who decried a recent lack of research into clean coal-bumning..

s



The arrival of a more business-friendly administration and the energy shortages in
California have produced changes in favor of the coal industry, McConnell said.

"There is a new attitude in Washington," he said. "We're going to dig more coal,
and we're going to burn more coal in America, and we're going to begin right here

in Muhlenberg County."
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Barcly a yeas ogo, cheers greeted Peabody Energy's predictions of
more than 1,000 ncw jobs and a local economic impact cstimsted at
$75 million annually from plans to build a cosl-fired electric
generating plant and underground minc.

One of thuse cheering loudest was state Rep. Bicat Youts, a
Greenville Democrat. He helped pass coal-based tax-break
legislation in 2000 and has urged quick passage of the, Thoroughbred
Energy plant's air quality permit by the statc

But the warm reception has chilled amid fears that Peabody is
considering hiring 2 Texas company as the general contractor 10
OVersee CONSHuction f/ft/b‘ewl ,300- Cenual City.

[ oy

Yonts and arce union leaders arc concerned that the Zachry
Construction Corp. in San Antonio -~ an open, or pon-union, shop —
will bring in its own laborers 1o do much of the construction work,

wThat will ot sit well in this county,” Yonts said Thussday. "If that's
the direction this is going, it's a slap in the face to Muhlenberg
County and the people in this area ”

But officials for Zachry and for Peabody -- which also stressed that
no general contractor has been selected — dovmplay those concems.

"We certainly continue to expect the plant construction, the piant’s
operation and the mine operations to have significant local benefits,”
Vic Svec, Peabody’s vice president of public relations, said Friday
during a telephone interview from the St. Lonis corporate
headguarters. He made thal assurance, he said, "without refeming

hitp://www.messenger-inquirer. com/mews/kentucky/4331803 him 4712002
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specifically to effects on hiring and such, becausce that would be
prematuse at this point.”

By Gl Yonts said he has written Peabody and Gov. Paul Patton, who
sitended the February 2001 announcement, about his concers.

»This (the plant project) was pxcsemed as a salvation economically
for the people in Mubleaberg County and in this region,” Yonts said,
citing Mublenberg's repeatedly bigh uncmployment.

Gary Osborne, president of the Internationsl Brotherhood of
Electrical Workers Local 1701 in Owensboro, also has writien to

Patton and Pesbody.

In a March 29 Jetter to thern and state lcgislators, Osbome based his

fcar on an unconfirmed report that ncarly all of the project work
would be seif-performed by Zachry.

*Our suppont for this project hinged on the much-peeded jobs for the
members of the Kentucky Building and Trades craftsmen,” Osbome
wrote.

He said 700 qualificd members are in Muhlenberg County and morc
than 10,000 are in a ninc-county arca represented by the AFL-C1O's
Owensboro Area Buildings and Construction Trades Council

"Our concesn is the vast amount of out-of-state constructon workers
{hat would be brought into the area " Osborne said Friday during a
telephonc interview.” Zachry will bring in 2 good many of theis
folks.”

Exsctly how many hat will be is unknown.
No contractor is chosen yet, Peabody officials said.

"The selection process has not been finalized as of yet,” Svec said.
The decision should be made »sometime within the next several
months,” he said.

Svec said early estmaics indicate nearty 2,500 jobs will be created
during a peak construction.

Vicky Waddy, Zachry’s disector of public relauons, estimated that
mmore than 2,000:of them would be from the area "if we get
fications from qualificd people™ T T —

Waddy said the company would bring along its own managers and
ive(s) preference 1o people who have previously worked for

e

R - e - e e
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Zachry,” then erg .. and purchasing — locally.

As an open shop, Zachry usually sets up an employment center near
the construction site, Waddy said. Applicants are screened, tested ~
and not asked about their union affihations.

"We just hire people who arc qualified to do ihe work that we need,”
Waddy said.

Like Svec, Waddy said Zachry Construction has not heen chosen as
the project contractos.

But Zachry is part of a consortium doing preliminary work — such as
estimates of the materials and number of workers needed for the
project ~ far Peabody that js due by the end of the year, Waddy swd.

Peabody will use the figures to form formal construction contracts,
she said

Because Zachry is handling that chore, Waddy said, “that's an
indication to us that Peabody is considering us to do the construction.

s1p's kind of difficult for one group to do the planning and another
gmupwlnvctowmcinandhavcmpick upmoscplansanddome
construction.”

Svec said he could not comment on Zaclhuy's status. He also declined
10 comment on a construction laboy survey done last summer
concemning the Thoroughbred plant

The survey looked at labor experience, the historical labor trends,
cotrent and predicted Jabor availability shortage, and the project’s
size ang compleroty.

The survey yielded 2 July 5 suggestion 1o Peabody that a project
Iabor agreement be established through an AFL-CIO building and
construction trades department becausc of the demand for so many
skilled craft workers.

A project labor agreement allows & company to remain an open shop,
but, for just onc project, all the laborers would be referred by unions,
said Osbome.

Qsborne provided the Messengzer-Inguirer with a copy of the
recommendation, which he said be obtained through the National
Building and Construction Trades Department in Washington, DC

*] can't speak specificaily to any oné recommendation that any

hityp://www.messenger- mquim,com/ncwslkmxtudcylan 1803 him
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Company should soon caplain its construction plan
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Barely two months ago, a standing-voom-only crowd of abou1 200 [ EERSHEEEN
Muhienberg County residents tumed a public hearing into 2 P ———
endorscment for a proposed coal-fired power plant. 2

Speaker after speaker praised the impact the 1,500-megawatt-
capacity merchant power plant — expected W be built on the Green
River near Central City — would bave on the community.

The mood, howeves, scems to have quickly changed, at Jeast among
union fepresentatives and some clecied officials. Concerns have boen -
raised that Peabody plans to hire 2 Texas company — OfI¢ that is f
nonupion -~ 10 Oversee construction of the plant end that the
company will brng its own laborers to do much of the wotk.

"1f that's the direction this is going, irs 2 slap in the face to
Muhlenberg County and the people of this area,” said Rep. Brent
Yonts, a Greenville Democrat

The people of Muhlenberg County have every nght to expett
Peabody 10 stick 10 the promises its made. As the plant-siting process
has played out, Peabody has claimed a Jocal cconomic impact of $75
million annually and $3.3 billion in new spending during the life of
the project.

1n addition, the cornpany has said that four years of consiruction
would create 2,500 temporary jobs and 450 permanent employment
positions once the plamt opens.

http.f/www uwssengcr-imuim.oom/opinionledixoxials/4349603,hun 47122002
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The stakes arc cenaiply high, but those who are nOW Crticizing
Peabody seem premature in their judgment. Union representatives —

as well as politicians — oxé rightfully uncasy

sbout how the jobs will

be filled, considering more than 10.000 AFL-CIO members livein a

local nine-county arca.

But they are basing teir complaints on a fumot. Because Zachsy
Construction is part of a consortium doing preliminary work, the
assumption is the company will also be chosen for construction.
Peabody, bowever, has said thet no such decision will be made for

sevesal months

A representative from Zachry 100 Messenger-Inquirer reporter
Davig Blackbumn that if the company were to be selected, an
estimated 2,000 jobs would be filled from within the area.

1t's understandable for Peabody to say ithasn't yel made a decision,
but there will come a time when that mswerisuolongetgood

enongh. At some
the people of Muhlenberg County.

point the company will need to explain its plans to

Peabody has touted the community support this project has received,
and that has no doubt made the pormit process casier. Had 200

people spoken out against, rather than in favor of, the plant, the

process likely would not be nearly as far along. That support i5

directly tied to the economic benefits.

For Peabody to maintain the trust and support of Muhlenberg County
;t needs o detail — and soon = how the construction process will
play out and who will do the work. That way sesidents can decide for
themselves if this is truly 3 project that they want to support.
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Mubhlenberg to urge Peabody to use local workers

10 May 2002

Messenger-Iaquirer

GREENVILLE -- Magistrates agreed Thursday to use a Penrod woman's lefter as a guideline for a
resolution asking Peabody Energy to use focal tradespeoplc to build a proposed coal-fired power
plant.

But the court stopped short of agreeing to incorporate al) of Dora Merces’s letter, which claims the
jobs created by the Thoroughbred Encsgy project neas Contral City belong to Jocal workers.

Peabody does not need "tobmainomsiderstoﬁnmejobsdmﬁgmﬁmy belong to our Muhjeaberg
County tradesmen and women,” the letter said.

Mmmdmcbuamningﬂwwm'sbiwc&ymecﬁnginthnMMﬂmbergCow Courthouse

She said it comes amid speculation that Peabodyhasta!kedtoTcxns-bmdbduyConmudiOn
Corp.,whichuswunionminonunion!ahoms.andﬁmdzcﬁmwmxldmemosﬂyitsownwoxkas
10 build the proposcd plant near Central City.

Peabody has downplayed those concems and stressed that no goneral contractor has ben selected.
Peabody officials have said they cxpect the plant construction and operation 1o have “significant
local benefits.”

Meroer said she represented 700 workers inmeemmywbomnmbasohheboilcrmukmlncal
40 in Elizabethtown. She said her husband, brother and son belong or once belonged to the union.

Thelcﬂcl‘sm_(ﬂng.mdt}winsimetho!onlymwla\bergéom&mslmﬂdbchhed,miﬁukwp
the plant from being built, t2king away any hopes of jobs, Magistrate Malcolm West said.

"I think it's a litile stout,” said West, a se)f-proclaimed unjon supporier. "We need to get the plant
buwle.”

Mercex insisted a stoul message is needed.

"We've got people hurting for jobs,” she said. "The union can't do nothing once it built. I'm asking
you all !okeepﬂmﬁomhappaﬁngmsisgctﬁngthemessageacmnmbmkoﬂ'mwe'ﬂ make ‘em
back off.”

West responded, "I don't want to draw a line in the sand when there hasn't even been 2 shovel of dirt
turned.”

County Judge-Exccutive Rodney Kirtley said he is trying to anrange a meeting with H.B. Zachry
through Peabody to find out if, or bow many, trades people will be used 1o build the plant.

Kirtley said he has asked Jocal union representatives to be prepared to be competitive when they

CruLReT 7
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The count is siated 10 review the resolution request May 23.

1ot 12707370 0 B30

P

Mg

lnoﬂw:mnnets,thccomtvotcdtoc)osepanofmelagoc(:cmmrykoadnearCemralCity for up

toscvenymssohcanbcusedbyasmall mining operatiop nearby.

Henderson. Schoate recently opened an operation just off the Kentucky 189 Bypass.
Abomamileofthcmadwillbeclosedbcyondthelagoe(}undcry in the southeastem comy of the

intersection of the bypass and the Wendel] H. Ford Western
Cemetery will not be affected, Kirtley said.

mmioncmcatﬂwnqnwofmmey}{uwmlﬁsmwhomsmBSMeMmCo.in

Knnucleakaay.Amwﬂ\elagoc

Also, the count received a request of $176,500 for the coming fiscal year from the Muhienberg

County Fire and Rescue Association.

Association president Ricky King, the Central City fire chief, told bow the money would be used,

The Greenville, Central City, Bremen, Drakesboro, Grabam and Beechmont depastmenis would

receive $25,000 cach. Dunmor would get $15,500, and Nelson Creck would get $11,000.

p.09
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By David Biackburn
Messenger-Inguirer

GREENVILLE ~ A public hearing conducted Thursday night was
supposed to talk about an gir quality permit at the coal-fired power
plant that Peabody Energy wanis to build near Central City.

Instead, most comments included requesis — and some demands
for assurances from Peabody thatit would use union labor 10 beild
and staff the Thoroughbred Energy plant and the nearby undergr
mine.

Most of the 300 people that packed the Muhlenberg Nonb High
School cafeieria wore union T-shirts or sporied »Local Plant, Lecal
Jobs" stickers to the state Division for Air Quality hearing.

But it was one of the first speakers — Rogex Walcott, Peabody’s
exccutive vice president for corporate development - who veered
from the topic in praising the plant that is expected to create
thousands of jobs.

“We will employ the bcsl-qualiﬁcd 1alcnt we can find,” Walcott said
"We anticipate the vast majority of that will come from the region"”

Although it is being discussed, the labor decision is premature, he
& said.

»I¢'s 100 carly in the process for us to make specific decisions about
i how we will divide up the pie that may never be created,” Walcott
said.

hm:lw.mcssengcx-inquim com/! news/kentucky/4740815. htm 712612002
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His comments did little to appease many in the crowd, gspecially
after months of 1alk that Peabody plans tousea nonunion Texas
construction contrecior 10 build the plant and 3 nonupion Peabedy
arm to mine the coal.

Delbert Lee Richic, 8 member of the United Mine Workers of
America, was among several speakers who <aid 1ocal union workers
made Peabody the wosld's 1op coal producer-

»Do not sbandon the people who made it happen,” sad Richie,
noting that he is asking for future genesations of Muhlenberg
Countians "We will do an exceptional job "

Other speakers were moic insistent.

Steve Earle, s UMWA political action director and lobbyist, said he
and other union members atiended the hearing at the urging of
Peabody 1o show support for the project.

"Loyalty isnot 8 one-way street,” he said before challenging Walcoft
and other Peabody officials to publicly agree to USe union laborers.

"1 they want us fo partner Up with them, 1 think it's very appropriate
for them 10 come up, and Jet's parmes up right now,” Earle said to
loud applause.

Beaver Dam Mayos Bob Cox, who saxd all but two years of his 35-
year mining career has been spentin Muhlenberg County. thought it
ra damned shame” that the use of nonunion Jabor was even being
considered.

He also urged Peabody and the unions to work out the issuc
“Try to do the right thing for the right reason,” Cox said.

Unlike 2 February public hearing on the old draft iv permit, some
spoke out against the project.

John Blair, president of Evansville-based Valley Watch Inc,,
suggested that Peabody bought favors and permit approval through
state campaign contributions.

He also listed potential environmental problems, such as the
presence of mercwy and other pollutants from coal-fired plants.

"We sit in the largest concentration of coal-fired power plants inthe
world,” Blair said of the meroury run-off and the potential health
effects. “We need 10 Stop it now.”

hitp//www mzsscnget-inquim.cmn/ncws&enmciymuom 5 him 772612002
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In an odd twist, former union members spoke out against the project
because of possible environmental problems.

Alvin Dukes, a retired Boilermaker, said Peabody would store large
amounts of anhydrous ammonia at the plant.

A spill could be unhealthy, especially if the tanks that hold it fail
because they wexe made by nopunion welders, Dukes said, drawing
applause and laughter.

[Name t [Emal

[message
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July 15, 2002 . P st
JUDICIARY

Mr. Roger B. Walcott, Jr.

Peabody Group

701 Market Street, Suite 700

Saint Louis, Missouri 631011826

Dear Mr. Walcom:

1 write in support of Peabody Energy’s plans to construct a new, 1500-megawatt power plant at the
Thoroughbred Energy Campus in Central City, Kentucky. Iam fully confident that this development
raises tremendous new opportunities for the rexidents of Muhlenberg County, and I will continue
working closcly with industry officials and local leaders to make this new enterprise 2 success:

Muhlenberg County and its people have a long and proud ascociation with the energry industry, and it is
fining that Peabody Energy chose the Thoroughbred Energy Campus as the site for its new plant. The
unfortunate reality is that imemployment levels run high in the region, and many skilled, capable, and
enzrgetic men and women have been unable to find work. In my tenure as a United States Senator, 1
have been a strong and persistent advocate for clean coal technology, and m recent years I was proud 1o
actively support efforts to move this project from concept to veality. In ths years ahead, the Muhlenberg
County economy will benefit from hundreds of new, well-paying jobs: approximately 2,500 in the
construction process, and 00 permanent pusitions within the new plant.

It has recently come 1o my attention, however, that onc of the lead contyactors, the H.B. Zachry
Constnuction Corporstion of San Antonio, Texas, has announced its intention to hire its first workers
from » pool of former employees — the vost msjority of whom bre Texas residents. Contrary to oll
common sense, the proposed hiring rules would place Kentucky waorkers at a significant disadvantage in
competing for these new jobs localed in Kcntucky and do nolhmg 10 rchcvc lhc already too- h!gb
unemployment rsles B ) oo : e TiQrity
!WWMMM&MW
and operation ceniractors, 1 never wonld have offerad yy support for thig project had | known that job
anplicants from Kentueky would be piven second-clags status, Kentucky's working men and women are
second to nong in the quality of their work, and I am confident that Peabody Energy and its conlracted
affiliates will not be disappointed with those Kentuckians hired to build and operate the Thoroughbred
Energy Campus plant.

Thank you for your time and atication to this important marter. If I can be of assistance to you in the
future, please do not hesitate to contact me.

Sincerely,

MITCH £cCONNELL
UNITED STATES SENATOR

MMijab

ec: Mr. Larry Cantwell, HB Zachry Construchion Corporation
Mr Gary Osborpe
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COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

In the Matter of:

JOINT APPLICATION OF LOUISVILLE GAS
AND ELECTRIC COMPANY AND KENTUCKY
UTILITIES COMPANY FOR A CERTIFICATE
OF PUBLIC CONVENIENCE AND NECESSITY
AND A SITE COMPATIBILITY CERTIFICATE
FOR THE EXPANSION OF THE TRIMBLE
COUNTY GENERATING STATION

Case No. 2004-00507

(A A A T

ATTORNEY GENERAL’S OFFICE’S
MOTION IN SUPPORT OF
INTERVENOR IBEW’S AND TRADES COUNCIL’S
MOTION FOR RECONSIDERATION
AND MOTION TO COMPEL DISCOVERY REQUESTS

Comes now the Attorney General’s Office, by and through his Office of Rate Intervention, and

files this Motion In Support of Intervenor IBEW’s and Trades Council’s (“IBEW”) Motion for
Reconsideration and Motion To Compel Discovery Requests. As grounds for his motion, the
Attorney General states as follows:

First and foremost, the Attorney General does not believe, at this time, that a Certificate
of Public Convenience and Necessity and a Site Compatibility Certificate for the expansion of
the Trimble County Generation Station should be awarded to Louisville Gas & Electric
Company and Kentucky Utilities Company. However, in the event that the Commission does, in
fact, grant the certificate, the Attorney General suggests that consideration should be given to
attempts to secure employment for Kentuckians in the construction of the particular facilities.
While one of the primary missions, if not the main one, of the Attorney General, is to secure the
lowest-cost utility rates for the citizens of the Commonwealth of Kentucky, other economic

benefits should likewise be pursued. This is particularly true in this instance because the 25%
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ownership of the out-of-state municipalities will be considered in companion cases brought
under the merchant plant statutes with their consideration of the economic benefits presented
under KRS 278.706(2)(3).

IBEW advances the position that it should be entitled to fair treatment in the hiring
process for the facilities by prohibiting the companies from “engaging in contracting strategies
that undermine Kentucky workers, and their unions, by allowing construction to be performed
through the importation of out of state workers, employed at sub-standard wages and benefits.”!
This request should be openly embraced as a matter of fairness for Kentucky’s workers because
to do otherwise would create an unfair advantage for other states’ workers as well as to foster
animosity toward, and damage to, the goodwill of the companies — companies which used to be
“Kentucky” companies. Moreover, it is unequivocal that an economic benefit would arise if
Kentuckians are gainfully employed by this project, again even assuming the project is
necessary. It is unequivocal that money earned from employment will generate an economic
benefit for the local community as well as the state. By way of a taxation consequence example,
this means that for every $1 returned to the people in a certain taxing jurisdiction, the economy
in that jurisdiction will increase by $2.00.% 1t is axiomatic that the comparison works in a similar
manner in the case at hand in that for every dollar generated from employment, approximately
two dollars are ultimately created within that jurisdiction.

In conclusion, the Attorney General does not suggest that the PSC can mandate the

companies hire only Kentuckians for the construction of the requested facilities, assuming the

certificate is required which the Attorney General does not concede. Rather, consideration for

Y See IBEW’s Motion for Reconsideration and Motion to Compel Discovery Responses at pages 2 and 3.

2 For reference, please see http: //www.cafrman.com/EconomicImpactAnalysis.htm foran
explanation of the Economic Output Multiplier as used by the Department of Commerce, Bureau of Economic
Analysis.




fairness in the employment contracting process should be made as a result of the potential

economic benefit. Nonetheless, any such benefit ultimately must be weighed against, and in light

of, any increase borne by the ratepayers.

Respectfully submitted,

GREGORY D. STUMBO
ATTORNEY GENERAL OF KENTUCKY
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DENNIS G. HOWAW

ASSISTANT ATTORNEYS GENERAL
1024 CAPITAL CENTER DRIVE
FRANKFORT KY 40601-8204

(502) 696-5453

FAX:(502) 573-8315
betsy.blackford@ag ky.gov
dennis.howard@ag ky.gov




CERTIFICATE OF SERVICE AND NOTICE OF FILING

] hereby give notice that this the 13th day of April, 2005, I have filed the original and ten

copies of the foregoing Motion In Support of Intervenor IBEW’s and Trades Council’s Motion

for Reconsideration and Motion To Compel Discovery Requests with the Kentucky Public

Service Commission at 211 Sower Boulevard, Frankfort, Kentucky, 40601 and certify that this

same day 1 have served the parties by mailing a true copy of same, postage prepaid, to those

listed below.

KENT W BLAKE

DIRECTOR STATE REGULATIONS AND RATES
LOUISVILLE GAS AND ELECTRIC COMPANY
P OBOX 32010

LOUISVILLEKY 40232 2010

ELIZABETH L COCANOUGHER ESQ

SENIOR REGULATORY COUNSEL
LOUISVILLE GAS AND ELECTRIC COMPANY
P O BOX 32010

LOUISVILLE KY 40232 2010
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913 SOUTH SIXTH STREET
SPRINGFIELD IL, 62703

JOHN N HUGHES ESQ
124 WEST TODD STREET
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MANAGING DIRECTOR

BBC RESEARCH & CONSULTING

3773 CHERRY CREEK NORTH DRIVE STE 850
DENVER CO 80209 0448

MICHAEL L KURTZ ESQ

BOEHM KURTZ & LOWRY

36 EAST SEVENTH STREET SUITE 2110
CINCINNATI OH 45202

DANIEL A LANE

VICE PRESIDENT AND MANAGING COUNSEL
INDIANA MUNICIPAL POWER AGENCY

11610 NORTH COLLEGE AVENUE

CARMEL IN 46032

JGREGORY CORNETT ESQ
ODGEN NEWELL & WELCH PLLC
1700 PNC PLAZA

500 WEST JEFFERSON STREET
LOUISVILLE KY 40202

IRV MAZE

JEFFERSON COUNTY ATTORNEY
HALL OF JUSTICE, SECOND FLOOR
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LOUISVILLE,KY 40202

DON MEADE ESQ

PRIDDY ISENBERG MILLER & MEADE
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LOUISVILLE KY 40202
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- FOR THE EXPANSION OF THE TRIMBLE

COMMONWEALTH OF KENTUCKY

BEFORE THE PUBLIC SERVICE COMMISSION

In the Matter of:

JOINT APPLICATION OF LOUISVILLE GAS
AND ELECTRIC COMPANY AND KENTUCKY
UTILITIES COMPANY FOR A CERTIFICATE
OF PUBLIC CONVENIENCE AND NECESSITY,
AND A SITE COMPATIBILITY CERTIFICATE,

CASE NO.
2004-00507

R i

COUNTY GENERATING STATION

* % * % % * % * % %

RESPONSE OF LOUISVILLE GAS AND ELECTRIC
COMPANY AND KENTUCKY UTILITIES COMPANY TO
IBEW’S AND TRADES COUNCIL’S MOTIONS FOR
RECONSIDERATION AND TO COMPEL
DISCOVERY RESPONSES

Louisville Gas and Electric Company and Kentucky Utilities Company (collectively, the
“Companies”) respectfully submit this Response to the Motions of Intervenors, International
Brotherhood of Electrical Workers, Local 2100 (“IBEW”) and the Greater Louisville Building
and Construction Trades Council (“Trades Council”) for Reconsideration [of the Order of March
4, 2005, herein] and to Compel Discovery Responses. As a procedural matter, the Motion for
Reconsideration has been filed too late and should not be considered by the Commission.
Substantively, the Commission acted within its authority when it issued the Order of March 4,
2005, herein and it should not accept the invitation of IBEW and the Trades Council to act
beyond the scope of its authority by injecting extraneous issues into this case. Since the

discovery requests seek information found not to be pertinent to this proceeding and which
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finding the Commission should not disturb, the Motion to Compel Discovery Responses should
also be denied.

First, the Motion for Reconsideration has been filed too late for Commission action. It
was filed 33 days after the entry of the Order for which reconsideration is sought. There is no
provision in the Commission’s statutes or rules for a “motion for reconsideration,” although they
have been filed on several occasions. The closest statutory procedure to a motion for
reconsideration is the motion for rehearing authorized by KRS 278.400. That statute calls for the
filing of a motion for rehearing within 20 days after the service of the order at issue, plus three
days for mailing. IBEW and the Trades Council missed this deadline by ten days. The
Commission has found that a pleading styled “Request for Motion” was, in fact, a motion for
rehearing pursuant to KRS 278.400 and denied it as untimely because it was filed more than 23
days after the date of the order at issue.! IBEW and the Trades Council also missed the deadline
by which they could have appealed the March 4, 2005, order. KRS 278.41 0, which authorizes
appeals, provides that they must be filed within thirty days after service of the order on appeal.
Thus, IBEW and the Trades Council have filed their Motion for Reconsideration too late for it to
be considered by the Commission.

Second, even if the Motion for Reconsideration had been timely filed, the Commission
correctly delineated the scope of this proceeding in the Order of March 4, 2005, and
reconsideration is unnecessary. The Order of March 4, 2005, herein grants the Motion of IBEW
and the Trades Council for full intervenor status in this case, but further directs that “[this] case,

however, is not the correct forum to raise” the labor force issues identified in the Motion to

' In the Matter of: Petition of CTA Acoustics, Inc. To Retain Kentucky Utilities Company As Power Supplier, 2003
WL 23471576, Case No. 2003-00226 (December 16, 2003)



Intervene.? The Commission went on to find that IBEW and the Trades Council *“should limit
the issues they address in this case to those issues properly before the Commission.” In the
Motion for Reconsideration, IBEW and the Trades Council again request the Commission to
include the labor force issues among those the Commission should consider in this case.

The efforts of IBEW and the Trades Council to expand the authority of the Commission
to consider the labor force issues and to require certain employment practices by contractors on
the construction project must fail. The statutes under which the Commission is proceeding
simply do not authorize the Commission to go where IBEW and the Trades Council want it to
£0.

KRS 278.020(1) requires the Companies to obtain “a certificate that public convenience
and necessity require the” construction before commencing same. It does not authorize the
Commission to direct how that construction should proceed. Similarly, KRS 278.216, under
which the Companies are seeking a site compatibility certificate, does not address the fashion or
manner in which construction should proceed or how labor should be employed. The Supreme
Court of Kentucky has held as follows:

The powers of the PSC are purely statutory and it has only such
powers as are conferred expressly or by necessity or fair
implication. Croke v. Public Service Commission of Kentucky, Ky.
App., 573 S.W.2d 927 (1978). As a statutory agency of Iimited
authority, the PSC cannot add to its enumerated powers. South
Central Bell Telephone Co. v. Utility Regulatory Commission, Ky.,
637 S.W.2d 649 (1982)."

The Commission would violate the precept of the Boone County case if it expanded its authority

to the extent urged by IBEW and the Trades Council.

2 Order of March 4, 2005, at 2.

*Id. at 3.

* Boone County Water and Sewer District v. Public Service Commission, Ky, 949 S.W 2d 588, 591 (1997) (reh.
den. 1997).



IBEW and the Trades Council urge the Commission to include the labor force issues in
this proceeding by reference to cases decided under two other statutes: KRS 278.706 and KRS
278.020(5). The first case was before the Kentucky State Board on Electric Generation and
Transmission Siting (the “Siting Board™) and not this Commission. There the enabling
legislation, KRS 278.706 explicitly requires an analysis of the economic impact of the proposed
merchant power plant. Neither KRS 278.020(1) nor KRS 278.216 has any such requirement.
The other cases cited by IBEW and the Trades Council were change of control proceedings
decided under KRS 278.020(5). That statutory provision expressly gives the Commission the
authority to “grant any application [for a change of control] under this subsection in whole or in
part and with modification and upon terms and conditions as it deems necessary or appropriate"’5
The Commission is not given such authority by KRS 278.020(1) or KRS 278.216. To the
contrary, the Commission is limited in KRS 278.020(1) to a determination of whether public
convenience and necessity requires the proposed construction and is limited in KRS 278.216 to
an assessment of site compatibility.

Efforts to expand the Commission’s statutory authority have uniformly been rejected
both by the courts and this Commission. In 1946, the Court of Appeals held that the
Commission did not have the authority to determine who should be entitled to bid on franchises
under KRS 278.020(3), but only whether there is need and demand for the public service in
question.® In 1954, the Court of Appeals held that, under the version of KRS 278.020 then in
effect, when considering approval of a sale of a utility, the Commission had the authority only to
determine whether a proposed purchaser is ready, willing and able to provide adequate service

and did not have the authority to determine whether public ownership is more beneficial than

S KRS 278.020(5).
¢ public Service Commission v. Blue Grass Natural Gas Co., 303 Ky. 310, 197 S.W.2d 765, 768 (1946).



private ownership or under whose ownership the lowest rates may be achieved.’ Recently, the
Commission declined the invitation to expand its authority under one sentence of a statute by
reference to another sentence of the statute. In In the Matter of: Paddock at Eastpoint, LLC,
Louis K. Klemenz and St. Joseph Catholic Orphan Society v. Louisville Gas and Electric
Company,8 the Complainants sought to have a good faith requirement imposed on an applicant
for a CPCN. The Commission responded as follows:
While the statute clearly imposes a good faith requirement on a
certificate holder, it does not impose it on an applicant. The
Commission does not have the authority to take a statutory
requirement from one sentence and impose it by analogy on
another. If such requirement is to be added to the statute, that
authority rests solely with the General Assembly.9
When the Commission limited the scope of this proceeding in its Order of March 4, 2005,
it acted within the scope of the authority conferred upon it expressly or by necessity or by fair
implication. That is the limit of its authority. It therefore, acted properly and reconsideration of
that action is not warranted.
Since reconsideration of the Order of March 4, 2005, should be denied, the Motion to

Compel Discovery Responses should also be denied because the discovery requests at issue there

seek information that this Commission has ruled is beyond the scope of this proceeding.

7 public Service Commission v. Cities of Southgate, Ky., 268 SW.2d 19, 21 (1954).
8 Case No. 2004-00293, Order of January 27, 2005.
*I1d. at7.



For all of the foregoing reasons, the Companies respectfully submit that the Motions of
IBEW and the Trades Council for Reconsideration and to Compel Discovery Responses should
be denied.

Dated: April 14, 2005 Respectfully submitted,

At LS

Kendrick R. Riggs

J. Gregory Cornett

OGDEN NEWELL & WELCH PLLC
1700 PNC Plaza

500 West Jefferson Street

Louisville, Kentucky 40202
Telephone: (502) 582-1601

Robert M. Watt 111

Stoll, Keenon & Park, LLP

300 West Vine Street, Suite 2100
Lexington, Kentucky 40507-1801
Telephone: (859) 231-3000

Elizabeth L. Cocanougher
Senior Corporate Attorney
1L.G&E Energy LLC

220 West Main Street

Post Office Box 32010
Louisville, Kentucky 40232
Telephone: (502) 627-4850

Counsel for Louisville Gas and Electric
Company and Kentucky Utilities Company
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing
Petition for Confidential Protection was served on the following persons on the 14th day

of April, 2005, U.S. mail, postage prepaid:

Elizabeth E. Blackford

Assistant Attorney General

Office of the Attorney General
Office of Rate Intervention

1024 Capital Center Drive, Suite 200
Frankfort, Kentucky 40601

Michael L. Kurtz

Boehm, Kurtz & Lowry

36 East Seventh Street, Suite 1510
Cincinnati, Ohio 45202

Troy A. Fodor, P.C.
913 South Sixth Street
Springfield, Nlinois 62703

Don Meade

Priddy, Isenberg, Miller & Meade, PLLC
800 Republic Building

429 West Muhammad Ali Boulevard
Louisville, Kentucky 40202

John N. Hughes

Attorney at Law

124 West Todd Street
Frankfort, Kentucky 40601

Daniel A. Lane

Vice President and Managing Counsel
Indiana Municipal Power Agency
11610 North College Avenue

Carmel, Indiana 46032

Douglas L. Jeavons

Managing Director

BBC Research & Consulting

3773 Cherry Creek North Drive, Suite 850
Denver, Colorado 80209-0448

Irv Maze

Jefferson County Attorney

N. Scott Lilly

Second Assistant County Attorney
Hall of Justice, 2nd Floor

600 West Jefferson Street
Louisville, Kentucky 40202

/@zw

Counsel for Louisville Gas and Electric
Company and Kentucky Utilities
Company




COMMONWEALTH OF KENTUCKY

BEFORE THE PUBLIC SERVICE COMMISSION

In the Matter of:
JOINT APPLICATION OF LOUISVILLE )
GAS AND ELECTRIC COMPANY AND )
KENTUCKY UTILITIES COMPANY )
FOR A CERTIFICATE OF PUBLIC ) CASE NO. 2004-00507
CONVENIENCE AND NECESSITY, AND )
A SITE COMPATIBILITY CERTIFICATE, )
)
)

FOR THE EXPANSION OF THE TRIMBLE
COUNTY GENERATING STATION

ORDER

Louisvile Gas and Electric Company and Kentucky Utilities Company
(“Applicants”) filed a joint application for approval to construct a 750 MW super-critical
pulverized coal-fired generating unit at their Trimble County Generating Station on
December 17, 2004. On February 21, 2005, the International Brotherhood of Electrical
Workers, Local 2100 and the Greater Louisville Building and Construction Trades
Council (“Intervenors”) moved for full intervention in this case. As part of that filing,
intervenors gave notice that they intended “to seek the Commission’s Order that any
construction contract secure the construction and related work to'the economic benefit
of the local area.”

On March 4, 2005, in granting the motion to intervene, the Commission pointed

out that:

EXHIBIT
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[Tlhis case is an application for a Certificate of Convenience and

Necessity under KRS 278.020 and an application for a Site Compatibility

Certificate under KRS 278.216. Neither of those sections raises rate case

issues such as cost of labor. The Commission shares [Intervenors’]

concern for local investment and the Commonwealth’s business and
employment wellbeing. This case, however, does not appear to be the
correct forum to raise those issues. *** The Commission therefore finds

that [Intervenors] must limit the issues they address in this case to those

properly before the Commission.

On April 8, 2005, Intervenors filed a motion to reconsider that March 4, 2005 Order and
a related motion to compel responses to certain discovery questions. On April 13,
2005, the Attorney General filed in support of Intervenors’ motions. On April 14, 2005,
the Applicants filed in opposition to Intervenors’ motions.

Motions to reconsider Commission rulings are governed by KRS 278.400. The
first part of that statute reads: "After a determination has been made by the commission
in any hearing, any party to the proceedings may, within twenty (20) days after the
service of the order, apply for a hearing with respect to any of the matters determined.
Service of a commission order is complete three (3) days after the date the order is
mailed.” Hence, Intervenors’ motion to reconsider is not timely.

The Commission finds that the motion to reconsider should be denied. The
accompanying motion to compel is dependent upon the Commission granting the
motion to reconsider. The Commission will therefore not address the merits of the
motion to compel and finds that it should also be denied.

IT IS THEREFORE ORDERED that Intervenors’ motion to reconsider and motion

to compel filed on April 8, 2005 are denied.

-2- Case No. 2004-00507



Done at Frankfort, Kentucky, this 19th day of april, 2005.

By the Commission

‘Executive Director

Case No. 2004-00507



Ernie Fletcher
Governor

LaJduana S. Wilcher, Secretary
Environmental and Public
Protection Cabinet

Commonwealth of Kentucky
Public Service Commission
211 Sower Blvd.

P.0. Box 615
Frankfort, Kentucky 40602-0615
Telephone: (502) 564-3940
Fax: (502) 564-3460
psc.ky.gov

April 19, 2005

Christopher L. Lilly
Commissioner
Department of Public Protection

Honorable Don Meade

Attorney at Law

Priddy, Isenberg, Miller & Meade
800 Republic Bldg.

Louisville, KY 40202

RE: Case No. 2004-00507

Mark David Goss
Chairman

Ellen C. Williams
Vice Chairman

Gregory Coker
Commissioner

We enclose one attested copy of the Commission’s Order in the above case.

Sincerely,

ez

Beth O'Donnell

Executive Director

BOD/sa
Enclosure

A=A
Kentudky™
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COMMONWEALTH OF KENTUCKY
BEFORE THE KENTUCKY PUBLIC SERVICE COMMISSION

In the Matter of:

JOINT APPLICATION OF LOUISVILLE GAS
AND ELECTRIC COMPANY AND KENTUCKY
UTILITIES COMPANY FOR A CERTIFICATE
OF PUBLIC CONVENIENCE AND NECESSITY,
AND A SITE COMPATIBILITY CERTIFICATE,
FOR THE EXPANSION OF THE TRIMBLE
COUNTY GENERATING STATION

CASE NO.: 2004-00507

DIRECT TESTIMONY OF LARRY L. ROBERTS
STATE DIRECTOR
KENTUCKY STATE BUILDINGS
AND CONSTRUCTION TRADES COUNCIL

FILED: APRIL 22, 2005
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Please state your name, position and business address.

My name is Larry L. Roberts. I am State Director of the Kentucky State Building and
Construction Trades Council. My business address is 5247 U.S. 127 N., Frankfort, KY
40601.

What is the State Building and Construction Trades Council?

We are an organization of six area councils, representing a total of 72 local craft unions.
The Trades Council represents various building and construction trade affiliates that
include the following: Boilermakers; Bricklayers; Carpenters; Flectrical Workers; Elevator
Constructors; Glaziers; Insulators; Asbestos Workers; Iron Workers; Laborers; Operating
Engineers; Pipefitters; Plumbers; Plasterers and Cement Masons; Sprinkler Fitters;
Roofers; Sheet Metal Workers and Teamsters. The Trades Council collectively represents
approximately 35,000 Kentucky workers. It is this group of workers that is the repository
of collective skill, trade and technical knowledge that is utilized for major construction
projects. The Trades Council has historically performed the major utility construction work
in the area under the auspices of project labor agreements with Cinergy, Eastern Kentucky
Power, TVA and utilities in Western Kentucky. The Trades Council affiliates are currently
involved in the installation of a scrubber at Clifty Creek in Indiana, and have been involved
in the construction of Spurlock Station for Eastern Kentucky Power, TVA work at
Kentucky Dam, the Cash Creek Project in Henderson. Other projects that the Building
Trades have recently performed include the UPS hub expansion and the Churchill Downs
expansion. Both were performed under project labor agreements. Most recently, the
construction of the Spurlock Generating Facility, of Eastern Kentucky power was
completed. This was built utilizing Kentucky labor.

How does the role of the State Council differ from that of the local afﬁliaie councils?
In my role as State Director, 1 concentrate on issues that impact the state’s economic

development overall. We are actively involved in working with state government,



legislators and administrative bodies for the purpose of coordinating resources and
troubleshooting problems that affect Kentucky’s ability to remain competitive, as well as
insure utilization of Kentucky employees for all major projects constructed in the state. The
Trimble County Plant is the type of project that has a state-wide impact. It is of such a
magnitude that we would expect to draw on craft workers from across the state, as far
away as Paducah, Northern Kentucky and Ashland. The project not only impacts the
LG&E service territory, but because of the involvement of the Public Service Commission,
and the fact that the construction financing will be drawn from the local resource of rate
payers, the project has implications for state government as well as the economic
development issues involving the state at large.

How does the Trades Council help keep Kentucky competitive, from an economic
development standpoint, with regard to major construction projects?

The Trades Council is the primary organization in the state that takes the responsibility for
insuring that Kentucky has a well qualified, properly trained and skilled workforce in place
to meet the needs of sophisticated major construction. The affiliates of the Trades Council
pay for, design, direct and maintain approximately 35 apprentice training programs around
the state. Fach of these training programs is craft specific, with the purpose of insuring
that properly trained and qualified employees are available, at all times, to meet the needs
of Kentucky employers and construction projects. These apprentice programs actively
recruit and identify young men and women to train. The programs are sophisticated,
intensive and work the students through levels of appreﬁtice training until they achieve
journeymen status. Even as journeymen, the programs undertake continuing education with
regard to safety, technology and new developments in the craft. The Trades Councils and
their affiliates, are actively involved in maintaining low cost health insurance coverage,
enforcing and developing appropriate drug policies and insuring appropriate pension

options in order to retain individuals in the construction trades industry.



How does a project like Trimble County 2 impact the ability of Kentucky to sustain
the development of a qualified workforce?

The State Council, along with its affiliates, take a long-range view toward meeting the
present and future construction needs of the state. Construction has been identified, on a
national level, as one of the top ten growth industries in the next decade. At the same time,
shortages of skilled craft labor are already occurring, and are projected to continue during
this growth period. Projects such as Trimble County present a two-fold opportunity. It
allows for utilization of the trained workforce in place. It also allows for the recruiting of
new and additional employees, allowing the training to continue because of the ongoing
need, over a period of three to four years, that the construction provides. Major projects
such as Trimble County are essential for consolidating all of the sophisticated skill sets
necessary for Kentucky to have a sophisticated construction workforce, and to providing
opportunities to attract talented new workers into the trades because of the prospect of
ongoing and long term career opportunities.

Does Kentucky currently have the necessary labor and craft resources in order to
build the TC2 project on time and on budget?

Yes. We know this from recent examples of projects of an equivalent nature. Particularly,
i refer to the Spurlock Generating station with Eastern Kentucky Power. This 278
megawatt generating facility took almost three years to construct, with a cost of
approximately 500 million. The project was completed with over 1 million man hours of
labor, and was performed without any lost time due to injuries - an outstanding safety
record of which we are proud. The project was done under a Project Labor Agreement,
which allowed us to fully utilize all of the Kentucky craft resources available. At a press
conference which occurred in April of this year, representatives from Gov. Fletcher’s
office praised the on time/on budget completion of the project as a tribute to the Kentucky

labor force that built it. Similar major projects, such as the UPS expansion hub and the



Churchill Downs construction projects were also performed under a Project Labor
Agreement, which successfully utilized Kentucky employee resources.

What is the issue of utilization of out of state employees with regard to Kentucky
major construction projects?

In recent years, Kentucky workers have been adversely impacted by this development.
What we have seen is that certain major construction firms, which reside outside of the
Commonwealth, have developed their own workforce resources drawn from states and
regions across the country. Because these major contractors are successful in securing
significant amounts of capital construction work, they have been successful in developing
craft reéources that are drawn from many different states. This allows these contractors to
identify the lowest possible labor cost, for various craft specialties, and secure major
construction work through low bids. Once secured, the contractor imports labor resources
to the detriment of the local work force. Rather than utilizing the Commonwealth’s pool
of skilled and experienced craft employees, we have seen several projects in which
Kentucky workers remain idle while the parking lots of the project are filled with vehicles
bearing out of state license plates. This has been an increasing problem that the State
Trades Council and local affiliate councils have been dealing with.

What is the economic impact of such construction practices?

The most obvious one is the disparity of having major construction projects happening
locally and the surrounding communities not benefitting by the payroll and financial
resources that are being poured into the project. We have seen situations where qualified
craft workers are drawing unemployment benefits while out of state workers perform
construction in their backyards. We have seen situations where efforts by our local
councils to deal with out of state contractors have been rebuffed, with a refusal to consider
the use of local labor resources. At the heart of the matter is a deterioration in local

standards with regard to wages and benefits. These major general contractors utilize



employees without the benefit of paying medical insurance or pension contributions. They
also are able to find the lowest possible wage rates, capitalizing on difficult economic
situations in other states. The irony of this is that these projects are often subsidized with
either government money or government regulated money, such as in utility construction.
Projects are built either with taxpayer money, or with revenues by local utility rate payers.
By allowing the construction process to import migrant labor, these projects are
undercutting not only local wage standards, but losing cite to the long term welfare of
citizen-workers in Kentucky in terms of maintaining appropriate medical insurance
coverages and having long range retirement benefits. These projects also deprive the state
and local communities of direct economic benefits. Out of state employees do not pay state
income taxes. They avoid local occupational tax. The revenues are shipped out of state and
spent in communities other than the local ones. The projects do not support local
purchasing power, which is plowed back into the economy. This practice of importing
migrant labor also discourages the recruitment of local talent into the construction trades,
and depresses the ability of apprentice programs to produce qualified journeymen workers.
What are recent examples of this occurring?

The Henderson Utility Commission approved the use of an out of state contractor for the
installation of scrubbers at the Henderson Municipal Power Company. The out of state
contractor came in with the lowest bid. The Utility Commission was unaware that the
contractor would import out of state labor. This resulted in a major controversy for that
community. The Owensboro Building and Construction Trades Council had many members
that were available for work and remained idle while public dollars are being spent to pay
out of state laborers. There was a public outcry, public hearings and a heated debate about
what had occurred. The Commissioners professed a lack of knowledge that this would

occur, and further pled that they were obligated to accept the low cost bid for the project.



A similar situation began to develop in Muhlenberg County when Peabody Coal
Company announced plans to build a merchant plant. The project was supported by local,
state and national political figures. It then became apparent that Peabody was considering
the award of the construction project to an out of state contractor that utilized its own
imported workforce. Thisled to a public outcry, including involvement of political figures
such as Mitch McConnell. Unfortunately, the project was shelved. It appeared this would
be a major issue of contention because of the potential of repeating what had happened in
Henderson.

Q. What role is the Trades Council advocating that LG&E play to insure that the
economic impact of TC2 is concentrated in Kentucky?

A. LG&E is in a position to select a contractor for TC2 that will pledge to utilize Kentucky
employment resources. A review of documents from a previous case vividly illustrates the
issue. I have reviewed the construction proposals which were presented to LG&E in Case
No. 2000-112, Application of Kentucky Utilities Company and LG&E for Certificate of
Public Convenience and Necessity to Construct Selective Catalytic Reduction Control
Technologies. One of the bids was from Contractor A? for construction of scrubbers at
Trimble County, Brown 3, Ghent 1 and Ghent 2. The proposal highlighted the ability of
these contractor resources to draw upon their own workforce:

Contractor A has over 20,000 craft resources in its craft employee

data base. We have maintained a successful presence from coast to

coast and have existing craft resources in your region. In addition,

Contractor A’s organization continuously tracks over 4000 craft

employees with fossil plant experience for temporary/outage work.
(p. 00062)

I have reviewed the Confidentiality Agreement and agree to abide by its terms with regard
to the documents reviewed.

2Counsel for LG&E and the undersigned have conferred pursuant to the Confidentiality
Agreement, and agreed to protect the identities of contractors by referring to them as Contractor
A and B.



The proposal goes on to state, “During the last 10 years, over 105,000 employee
requisitions have been filled for journeymen, helpers and laborers.” (p. 00088) The
Contractor A proposal also specified the project would be built non-union.

This proposal was in stark contrast to the one from Contractor B, which made the
following commitment:

To effectively meet the resource demands associated with

constructing 13 SCRs over the next four years, Contractor B has

always placed a strong emphasis on communicating with labor.

Contractor B is committed to utilizing union labor and many of our

management personnel sit on influential committees that determine

policy for apprentice programs, safety, training, etc. (p. 000194)
The proposal goes on to identify local labor pool resources: “The combined total labor
pool is approximately 600 and we feel confident that these resources can suppoit our
requirements.” The proposal makes the following observation regarding local labor
resources: “These labor organizations actively participate in common arc, safety and drug
testing programs to maintain a reliable and cost effective workforce.” (p. 000195) LG&E
was faced with a choice of selecting a contractor that would import a major portion of its
labor, versus a contractor that was fully committed to utilizing local employees.
Predictably, LG&E chose the non-union proposal of Contractor A. These major
construction projects were characterized by imported laborers, leaving many skilled
Kentucky craftsmen idle while the work was being performed over several years.

The Trades Council believes that LG&E has a public responsibility and fiduciary
duty to insure that the economic impact of the TC2 project be concentrated in Kentucky.

Does this conclude your testimony?

Yes.
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LOUISVILLE GAS AND ELECTRIC COMPANY’S
AND KENTUCKY UTILITIES COMPANY’S MOTION TO
STRIKE DIRECT TESTIMONY OF LARRY L. ROBERTS

Louisville Gas and Electric Company and Kentucky Utilities Company (collectively, the
“Companies”) respectfully submit this Motion to Strike the Direct Testimony of Larry L. Roberts
because it addresses issues which the Commission has ruled are beyond the scope of this case.

On February 21, 2005, the International Brotherhood of Electrical Workers, Local 2100
(“IBEW”), and the Greater Louisville Building and Construction Trades Council (“Trades
Council”) moved for full intervenor status in this case. By Order of March 4, 2005, the
Commission noted that this case involves an application for a Certificate of Public Convenience
and Necessity under KRS § 278.020 and an application for a Site Compatibility Certificate under
KRS § 278.216. (March 4, 2005 Order, p. 2). In light of that fact, the Commission ruled that
this case is not the correct forum to raise issues such as cost of labor, local investment and the
Commonwealth’s business and employment well-being. (March 4, 2005 Order, p. 2).

Accordingly, although the Commission granted full intervenor status to the IBEW and the Trades
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Council, it did so with the caveat that they limit the issues they address to issues properly before
the Commission in this case. The IBEW and the Trades Council moved for reconsideration of
that limitation, but their motion was dem’éd by Order of April 19, 2005.

In filing the Direct Testimony of Larry L. Roberts, the IBEW and the Trades Council
have addressed the very issues that the Commission has held are not to be addressed in this case.
For example, Mr. Roberts offers an answer to the question, “How does a project like Trimble
County 2 impact the ability of Kentucky to sustain the development of a qualified workforce?”
This question and others call for answers that squarely address the exact issues the Commission
has deemed to be outside the scope of this case. Therefore, the Companies respectfully request

the Commission strike the testimony of Mr. Roberts.

Dated: Apnl 28, 2005
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COMMONWEALTH OF KENTUCKY

BEFORE THE PUBLIC SERVICE COMMISSION

In the Matter of:

JOINT APPLICATION OF LOUISVILLE
GAS AND ELECTRIC COMPANY AND
KENTUCKY UTILITIES COMPANY

FOR A CERTIFICATE OF PUBLIC
CONVENIENCE AND NECESSITY, AND
A SITE COMPATIBILITY CERTIFICATE,
FOR THE EXPANSION OF THE TRIMBLE
COUNTY GENERATING STATION

CASE NO. 2004-00507

ORDER

Louisvile Gas and Electric Company and Kentucky Utilities Company
("Applicants”) filed a joint application for approval to construct a 750 MW super-critical
pulverized coal-fired generating unit at their Trimble County Generating Station on
December 17, 2004. On February 21, 2005, the International Brotherhood of Electrical
Workers, Local 2100 and the Greater Louisville Building and Construction Trades
Council (“Intervenors”) moved for full intervenor status in this case. As part of that filing,
Intervenors gave notice that they intended “to seek the Commission’s Order that any
construction contract secure the construction and related work to the economic benefit
of the local area.” On March 4, 2005, the Commission granted the motion to intervene,
but found that thé Intervenors “must limit the issues they address in this case to those
properly before the Commission.”

On April 22, 2005, Intervenors prefiled the testimony of Larry L. Roberts. On

April 28, 2005, Applicants moved to strike that testimony in its entirety on the basis that
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the questions “call for answers that squarely address the exact issues the Commission
has deemed to be outside the scope of this case.”

Initially, the Commission notes that the Motion to Strike is overly broad. The first
two pages of the Roberts testimony are introductory and do not deal with any of the
controverted issues. With regard to the remainder of the testimony, the Commission
recognizes that the subjects Roberts explores may be close to the line discussed in the
Commission’s March 4, 2005 Order. The problem in this case, however, is that we
cannot draw that line as precisely and distinctly as the Applicants urge. Unmistakably,
the March 4, 2005 Order rejected Intervenors’ intention “to seek the Commission’s
Order that any construction contract secure the construction and related work to the
economic benefit of the local area.”

Nevertheless, the Kentucky State Board on Electric Generation and
Transmission Siting (“Siting Board”) will soon have before it a parallel application from
the Hlinois Municipal Electric Agency and the Indiana Municipal Power Agency
("Municipal Agencies”), Case No. 2005-00152," for this same generating plant. The
Siting Board has different standards and jurisdiction than does the Commission, and we
believe it is important that Orders from the two sister agencies not be in direct conflict.

One of the factors that the statutes require the Siting Board to consider in
reaching a decision is “[tJhe economic impact of the facility upon the affected region and
the state.” KRS 278.710(1)(c). In prior cases, to meet that criterion, the Siting Board

has imposed conditions in its final Orders such as the following from the application of

1 case No. 2005-00152, Notice of Intent to File an Application For Approval of
the lllinois Municipal Electric Agency and the Indiana Municipal Power Agency 25%
Ownership of the Proposed Trimble County Merchant Electric Generating Facility.

-2 Case No. 2004-00507



Estill County Energy Partners, LLC ("ECEP"): “ECEP shall make reasonable efforts to
hire workers, vendors, and contractors from the local area.” Condition H from
Appendix A, October 12, 2004, Order in Case No. 2002-00172.2 In the present case,
the Commission has contracted with BBC Research & Consulting to provide a review
and evaluation of the site assessment reports of both the Applicants in this case and the
Municipal Agencies in the Siting Board case. That report includes the following
recommendation: “LG&E should encourage its contractors to consider hiring locally
qualified construction workers, where possible.” Recommendation 11 from Section D,
April 11, 2005, BBC Review and Evaluation of Trimble County Unit 2 Site Assessment
Report.

The Commission specifically points out that the Roberts testimony does not seek
an Order “that any construction contract secure the construction and related work to the
economic benefit of the local area,” but simply supports the issue of local employment
generally. While the testimony may come very close to the line, that line, as noted
earlier, is not as precise and distinct in this case as argued by the Applicants. Under
the circumstances, the Commission believes it should admit the testimony and give it
appropriate weight in the decision-making process. The Commission therefore finds
that the Motion to Strike should be denied.

IT IS THEREFORE ORDERED that Applicants’ Motion to Strike the prefiled

testimony of Larry L. Roberts is denied.

2 case No. 2002-00172, The Application of Estill County Energy Partners, LLC,
For a Certificate to Construct a Coal Combustion/Electric Generating Facility.

-3- Case No. 2004-00507



Done at Frankfort, Kentucky, this 12th day of May, 2005.

By the Commission

Case No. 2004-00507



COMMONWEALTH OF KENTUCKY
BEFORE THE KENTUCKY PUBLIC SERVICE COMMISSION

In the Matter of:

JOINT APPLICATION OF LOUISVILLE GAS
AND ELECTRIC COMPANY AND KENTUCKY
UTILITIES COMPANY FOR A CERTIFICATE
OF PUBLIC CONVENIENCE AND NECESSITY,
AND A SITE COMPATIBILITY CERTIFICATE,
FOR THE EXPANSION OF THE TRIMBLE
COUNTY GENERATING STATION

CASE NO.: 2004-00507

A T g

IBEW AND TRADES COUNCIL ANSWERS TO
LOUISVILLE GAS AND ELECTRIC COMPANY AND
KENTUCKY UTILITIES COMPANY DATA REQUESTS

Come the Intervenors, Greater Louisville Building and Construction Trades Council
(Trades Council) and International Brotherhood of Electrical Workers, Local 2100 (IBEW), and
for their answers to LG&E and KU’s data requests, state as follows:

1. What is the purpose of the testimony of Larry L. Roberts (“Mr. Roberts™)?
ANSWER: The testimony of Mr. Roberts has the prﬁnary purpose of exposing to public scrutiny
LG&E/KU contracting practices which are irresponsible and which do not serve the public interest
with which the PSC is charged to protect. The testimony has the further purpose of demonstrating
to the PSC how it has been an unwitting partner to fiscally irresponsible decisions by LG&E/KU
by blessing contracting practicés which undermine economic development efforts i the
Commonwealth, tax rate payers for construction costs that subsidize non-union out of state
workers and rob local workers of local jobs. Mr. Roberts’ testimony brings to light the reality of
such perhicious practices by demonstrating that LG&E/KU, in Case 2000-112, purposefully
selected a contractor that had the stated objective of utilizing out of state workers, and to further
demonstrate to the Commission that LG&E/KU is presently following the exact same model of
decision making in the award of construction contracts for TC2. Mr. Roberts’ testimony is

designed to demonstrate that without PSC supervision, LG&E/KU will continue rogue contracting
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practices that do tangible injury to the Commonwealth, as well as rate payers, by denying local
jobs for local workers.

Mr. Roberts’ testimony has the further purpose of:

(D) Demonstrating the impact of loss of local jobs for local workers on the state’s
ability to maintain and develop a highly trained cadre of skilled craftsmen, in order
for the state to remain competitive;

(2) Demonstrate the social implications of permitting contracting practices which

~ undermine wages, health and retirement benefits for rate payers/citizens;

3) Demonstrate the irony of importing migrant labor, which deprives local workers
of local jobs, and requiring rate payers to underwrite such practices;

4) To demonstrate the capacity of the Trades Council to produce qualified workers to
insure on time, safe, quality construction.

2. In page one of this testimony, Mr. Roberts refers to work done with Cinergy, East
Kentucky Power, TVA and utilities in Western Kentucky, including some current projects, under
the “auspices” of a project labor agreement (“PLA”). For each such project within the last seven
(7) years, including any ongoing'pro,ject: .

a. Produce a copy of the PLA;

b. Provide the estimated or budgeted project labor rates without the PLA and the

actual costs with the PLA; and

o List the number of Kentucky workers and the number of non-Kentucky workers
utilized ér efnployed

ANSWER: (a) A copy of PLAs are produced.
(b) Neither the State Council or affiliates have access to that mformation.
(c) The State Council does not maintain this data, nor is it collected and retained at the

Jevel of the area Councils. Nevertheless, efforts are being made to compile



necessary data from each of the participating Council Unions. This answer will be
supplemented, to the extent possible, when the information is available.

3 On what basis does Mr. Roberts claim that Kentucky State Building and Construction
Trades Council (“State Trades Council”) is the “primary organization in the state that takes the
responsibility for insuring that Kentucky has a well qualified, properly trained and skilled
workforce in place to meet the needs of sophisticated major construction?

a. Please provide all references and documents which support that claim.
ANSWER: Mr. Roberts testimony -~ that the Kentucky State Buﬂding and Construction Trades
Council is the primary organization that represents all of the unions with apprentice programs that
produce a qualified, trained and skilled work force - is justified in that it is collectively the largest,
most extensive organization in | the state dedicated exclusively to the recruitment, training,
certification, retention and professional improvement of skilled craft employees. No other
organization 18 more successful in a state wide mission of providing workers that are uniformly
trained, skilled and up to date on technology and safety issues. Representing approximately 35,000
Kentucky workers, the State Trades Council and affiliates are involved in joint industry panels and
committees, and engaged in the legislative process to develop necessary regulatory and
certification standards. A 1997 study, comparing union and non-union apprentice training
programs in Kentucky, demonstrated that although there were nearly five times more non-union
apprentice programs than union programs, the number of people actually trained, graduated,
retained by the union programs were more than double those of the non-union program. The
number of appr¢ntices achieving journeyman status was three times more for the union programs
than the non-union combined. The report also demonstrated that the mumber of minority
apprentices were more than double in union programs Versus non-union. Similarly, a 2005 study
comparing union - non-unjon success rates in Kentucky demonstrated that non-union programs

only graduated 21% of those enrolled, with no craft graduating even one-third of its apprentices.



a. Attached are the following: (1) A Final Report on Associated Builders and Contractors
Apprenticeship Training: Flawed and Failing Programs; (2) Apprentice Training in Kentucky: A
Comparison of Union and Non-Union Programs in the Building Trades; (3) The Builder: Building

_Trades Report Unéovers Failures of ABC Apprenticeship Programs.

4. Will the State Trades Council permit Kentucky union workers to be directly hired by
a selected Engineering Procurement and Construction (“EPC”) bidder for TC2 if no PLA is
entered into by KU and LG&E? If not, explain in detail why not?

ANSWER: The State Trades Council, nor any of its affiliate Trades Councils, has any regulation
or membership requirement that prohibits its members from working on construction projects that
are not covered by a project labor agreement.

5. If there are not enough qualified Kentucky union workers to meet the project schedule

and neéds of TC2, will the State Trades Council bring in workers from out of state to meet the
néeds of the project? Please explain the answer.
ANSWER: Yes. One of the benefits ofé project labor agreement is that in the rare event where
workers from Kentucky locals are unable to fill 100% of manpower needs, co—operative
relationships between Trades Councils in other states permit drawing upon additional resources
to provide qualified workers to back fill any positions. Workers are sometime drawn from
Southern Indiana and Southern Ohio.

6. Does the Trades Council possess any information that the Peabody project described
on page 6 of Mr. Roberts’ testimony was “shelved” because of the use of imported” workers? If
50, providé all such information, including the production of any documents evidencing same.
ANSWER: No.

7. On what basis does Mr. Roberts claim, oﬁ pége 3 of his testimony, that a PLLA allows
full utilization of “all of the Kentucky craft resources available?”

a. Please provide all references and documents which support that claim.



ANSWER: Primary emphasis is placed by affiliated Trades Councils of employing local workers
for local jobs. It is the responsibility of each individual union local to provide the necessary craft
manpower for a specific project. For example, if Local 369 of the International Brotherhood of
Electrical Workers, in Louisville, exhausted its membership roster for available work, it would
coordinate with other IBEW locals in eastern, western and northern Kentucky to supply sufficient
electricians. Through this process, employees across the state have the best opportunities at
securing available work.

a. None.

8. Provide all information, including documents evidencing same, which establishes that
the use of a PLA increases the utilization of Kentucky craft resources over that utilization for the
same project without a PLA. |
ANSWER: With regard to these proceedings, the comparison is between a contractor that commits
to fully utilize Kentucky employees, through a PLA, as opposed to a contractor that commits to
use migrant labor as a cost cutting strategy. The documentary evidence of this would be the RFPs
from Case No. 2000-112, Application of KU and LG&E for Certificate of Public Convenience and
- Necessity to Construct Selective Catalytic Production Controlled Technologies, which 1is
referenced in Mr. Roberts’ testimony. As demonstrated in Roberts’ testirhony, the 1issue is
controlled by LG&E’s selection of a contractor. One contractor promotes a nationwide roster of
available labor resources, while another promises to coordinate with local labor to insure staffing
of the project. A PLA, which would be executed between LG&E and the Greater Louisville
Trades Council, would insure that primary job opportunities are first filled from the memberships
of Kentucky local unions. Without a PLA, a contractor is free to import migrant labor from the
cheapest source, without paying health insurance or retirement benefits. As demonstrated from the
studies produced in question 3, the majority of qualified workers and journeymen are the product

of union training programs and members in union locals.



9. Provide all evidence which supports Mr. Roberts’ claim, on page 7 of his testimony,

that the referenced construction projects left “many skilled Kentucky craftsmen idle while the work
was being performed over several years.”
ANSWER: Since Trades Councils were rejected as labor resources by these projects, they are not
in possession of empirical data. The experience of affected various local unions demonstrated high
rates of idle workers, as well as workers traveling out of jurisdiction to find work, during the
period in which these projects were being constructed. Firsthand observation of the number of out
of state license plates on cars used by construction workers was also persuasive. The Trades
Council has solicited reports on this issue from its various member unions, and will supplement
this response when received.

10. Please state whether Mr. Roberts has performed a stﬁdy or analysis which supports
his answer to the second question on page 3 of his testimony which states that Kentucky labor and
craft resources are sufficient to complete the TC2 project on time and on budget.

a. If such a study has been performed, please provide such study or analysis and any

and all documents relating to same.
ANSWER: No study or analysis has been performed. Yet recent experience of KentuckyATrades
Councils demonstrate their ability to marshal sufficient labor resources to insure on time/on
budget/safe construction. These goals were achieved in the 1 billion dollar UPS expansion, the
completion of the Spurlock Generating Station in April 2004 for Eastern Kentucky Power, the
completion of the Churchill Downs expansion and the current work at McAlpine Locks on the
Ohio River, which is on schedule and on budget.

In Case No. 2000-112, Application of Kentucky Utilities Company and LG&E for
Certificate of Public Convenience and Necessity to Construct Selective Catalytic Reduction

Control Technologies, one of the RFP general contractor responses, which favored the use of local



union labor, specifically estimated available labor resources and concluded “with confidence” that
there was sufficient skilled craft workers to support construction on LG&E scrubber projects.’

11. Please state whether Mr. Roberts has performed any studies or analyses that supports
the position stated in his answer to the first question on page 4 of his testimony that Kentucky
workers have been adversely impacted by the use of out of state employees. If so, please provide
any such studies or analyses and any and all documents relating to same.
ANSWER: No

12. Please state whether Mr. Roberts has performed any studies or analyses that support
his answer to the second question on page 4 of his testimony regarding the economic impact of the
use of out of state employees on major Kentucky construction projects. If so, please provide any
such studies or analyses and any and all documents rélating to same.
ANSWER: No

13. On page 4 of his testimony, Mr. Roberts states, “We have seen situations where
qualified craft workers are drawing unemployment benefits while out of state workers perform
construction in their backyards.” With respect to that testimony, please provide all details of such

situations, including, but not limited to:

a. The identity of the construction project.
b. The time and date;
c.  The location;

d. The type of labor involved; and

e, All documents that support the statement.
ANSWER: Trades Council efforts to secure local jobs for local workers were rejected for the
Thoroughbred Project at Peabody Coal, the Henderson Generating Station Project and LG&E
regarding work on scrubbers at various sites. These have been the primary examples where

contractors — including one of the major contenders for the present TC2 Plant - have utilized

IThis RFP was referred to as Contractor B in Intervenors’” Motion 1o Reconsider, page 7.
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significant migrant resources to undercut the bidding process and deprive local workers of local

jobs.
14. On page 4 of his testimony, Mr. Roberts states, “We have seen situations were efforts
by our local councils to deal with out of state contractors have been rebuffed, with a refusal to

consider the use of local labor resources.” With respect to that testimony, please provide all details

of such situations, including, but not limited to:

a. The identity of the construction project;

b. The identity of the out of state contractors in each instance;
C. The time and date;

d. The location; N

e. The type of labor 1nvolved; and
f. All documents that support the statement.

ANSWER: See Answer to 13.
Respectfully submutted,
PRIDDY, ISENBERG, MILLER & MEADE, PLLC
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Don Mea
800 Republic Bldg:
429 W. Muhammad Ali Blvd.
Louisville, KY 40202
(502) 587-8600
Counsel for IBEW, Local 2100 and
Greater Louisville Building and Construction
Trades Council

CERTIFICATE OF SERVICE

It is hereby certified that on the 2© day of May, 2005, an original and 10 copies of the
foregoing motion was mailed to the Publi¢ Service Commission, P. O. Box 615, 211 Sower Blvd.,
Frankfort, KY 40602-0615, and a true copy thereof was mailed to the attached service list.
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